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OIETERICH  et  nx.  v.  RICE.     (No.  I60S3.) 

(Supreme  Oonrt  of  Waehinston.    April  12, 
1921.) 

1.  Vendor  ud  parchaser  ^33341  (2)— Vendee'* 
allegation*  of  mleropretontatlon*  Induolog 
•ale  of  land  held  to  atate  oauae  of  notion  to 
recover  auina  paid. 

In  an  action  by  purchaaers  of  land  to  re* 
•dod  for  fraud  and  to  recover  tlie  snni  paid  on 
the  pnrchaae  price,  allegatioDS  of  misrepreeen- 
tadona  bj  the  eeller  as  to  the  fertility  of  the 
Boil,  the  amount  of  crops  raised  in  preceding 
years,  and  its  location  with  respect  to  a  pablic 
highway  kcU  aofllclent  to  state  a  canae  of  ac- 
tion. 

2.  EvMoneo  4=s9434(3)— Fraud  may  be  shown 
aotwlthatandlag  raoitals  la  daod  that  plaintiff 
pnrdiaaed  land  from  his  own  Inspection,  and 
not  boeajise  of  repreaantatlon. 

Where  defendants  by  misrepresentations  as 
to  the  qntJity  of  soQ  fertility  and  location  in- 
duced plaintiff  to  purchase  land,  that  a  proTi- 
■ion  was  inserted  in  the  deed  that  plaintiff  had 
inapected  the  premises  and  purchased  on  the 
stTength  of  such  .inspection,  and  not  by  in- 
dncements  of  the  seller,  ketd  not  to  estop  plain- 
tiSa  from  sninx  for  fraad  and  deceit. 

Department  1. 

Appeal  from  Superior  Court,  Fend  Oreille 
Ooimty. 

Aetiao  toy  D.  W.  Dleterich  and  wife  against 
D.  E.  Bice.  Judgment  of  diamlssal  on  de- 
murrer, and  plaintiffs  appeaL  Kerersed  and 
remanded,  with  instructions. 

HuUigan  tt  Bardaley,  of  Spokane,  for  ajv- 
pellants. 
DsTls  *  Hell,  of  Spokane^  for  respondent 

FTTU/BBTON,  J.  On  March  21,  1819,  the 
appellants  Dleterldi  entered  Into  a  written 
contract  with  the  respondent.  Bice,  by  the 
terms  of  which  they  agreed  to  purchase,  for 
a  stated  consideration,  certain  speciflcally 
de8crii>ed  lands  situated  In  Fend  Oreille 
county.  The  contract  contained  the  following 
clause: 


"This  land  is  sold  to  second  party  subject  to 
any  and  all  county  roada  and  with  the  under- 
standing that  he  has  personally  and  carefully 
inspected  said  premises,  and  is  purchasing  the 
same  by  said  inspection,  and  not  from  any  other 
sayings  or  inducements  by  first  party  or  his 
agents,  and  there  has  been  no  other  induce- 
ments other  than  redted  herein,  and  that  no 
changes  or  verbal  agreements  now  or  hereafter 
will  be  binding  on  either  party,  unless  reduced 
to  writing  and  signed  by  both  first  and  second 
parties." 

In  October,  1919,  the  appellants  began  the 
present  action  to  rescind  and  annul  the  con- 
tract and  to  recover  the  sum  paid  on  the  pur- 
chase price.  The  action  is  based  on  fraud 
and  deceit  It  is  alleged  that  the  respondent 
stated  and  represented  to  the  appellant  D.  W. 
Dieterlch,  as  an  inducement  to  the  purchase 
of  the  land,  that  the  land  was  in  a  vldnity 
free  from  destructive  frosts,  was  tillable  agri- 
cultural land,  that  the  soil  thereof  was  fer- 
tile, and  of  extra  good  crop-producing  qtul- 
ity;  that  each  year,  for  several  years  next 
prior  to  the  execution  of  the  contract  the 
threshing  bill  for  threshing  grain  grown  on 
the  land  was  between  (300  and  HOC  each 
year;  that  the  average  production  ot  wheat 
per  nere  for  three  successive  years  next  prior 
to  the  execution  of  the  contract  had  been  be> 
tween  25  and  30  bushels  per  acre,  and  that 
the  average  production  of  oats  per  acre  for  a 
like  period  had  been  betweoi  sixty  and  sev- 
enty-flve  bushels;  that  in  one  certain  year 
the  land  produced  at  the  rate  of  46  bushels 
of  wheat  and  103  bushels  of  oats  per  acre; 
that  the  hay  theretofore  grown  on  the  land 
had  averaged  between  1^  and  2^  tons  per 
acre  In  each  year;  that  the  orchard  thereon 
produced  fruit  in  every  year  sufficient  for  the 
use  of  any  family;  that  the  land  abutted  up- 
on a  public  highway,  connecting  directly 
with  the  city  of  Spokane,  from  which  place 
buyers  of  in:x>duce  came  to  the  farm  each 
year  for  the  pundiase  of  produce  grown  on 
the  farm;  and  that  the  defendant  had  sold 
to  such  purchasers  as  much  as  $700  worth  of 
produce  in  one  day.  Specifically  It  la  al- 
leged: 
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"niat  plaintUf  prior  to  the  ezecntiion  of 
said  contract  went  with  tiie  defendant  to  view 
■aid  land  and  property,  and  said  defendant 
purported  to  take  thig  plaintiff  upon  a  small 
portion  thereof,  at  which  time  the  defendant 
pointed  out  and  showed  this  plaintiff  land  and 
property  other  than  the  land  described  in  the 
contract,  and  stated  that  it  was  a  part  of  the 
land  this  plaintiff  was  Intending  to  purchase." 

The  appellants,  by  appropriate  allegatlcms 
In  their  complaint,  negatived  the  truth  of  the 
representatlans  concerning  the  character  of 
the  land,  Its  soil,  and  the  quantity  of  the 
crops  that  had  theretofore  been  grown  there- 
on, ayerrlng  that  the  land  had  little  or  no 
value  for  agricultural  purposes.  They  al- 
leged that  the  land  did  not  abut  upon  the 
highway  mentioned,  and  that  the  representa- 
tions as  to  sales  of  produce  grown  on  the 
land  of  purchasers  reaching  the  land  by  the 
hii^way  were  false  and  untrue.  They  alleged 
that  they  had  visited  the  land  but  once 
prior  to  entering  Into  the  contract  of  pur- 
chase, that  they  were  strangers  in  the  vicin- 
ity of  the  land  and  strangers  in  the  state  of 
Washington,  and  had  no  independent  knowl- 
edge of  the  soils  iu  the  vldnity  of  the  land 
or  of  the  climatic  conditions  surrounding  it. 
Th^  alleged  that  representations  made  con- 
cerning the  property  were  made  for  the  pur- 
pose of  inducing  them  to  enter  into  the  con- 
tract of  purchase;  that  they  were  known  to 
be  false  by  the  respondent  at  the  time  they 
were  made;  and  that  the  appellants,  relying 
thereon  and  believing  the  same  to  be  true, 
were  Induced  thereby  to  «iter  into  the  con- 
tract 

To  the  complaint  a  general  demurrer  was 
Interposed,  which  the  trial  court  sustained. 
The  appellants  elected  to  stand  on  the  com- 
plaint, whereupon  a  judgment  dismissing  the 
action  was  entered.  This  appeal  Is  from  the 
judgment  so  entered. 

[1,2]  The  ultimate  question  before  us 
therefore  is:  Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
That  the  allegations  concerning  the  represen- 
tations, laying  aside  any  other  consideration, 
are  sufQclent  to  put  the  respondent  on  his 
defense,  our  prior  holdings  In  kindred  cases 
do  not  leave  In  doubt.  The  cases  will  be 
found  collected  in  part  in  the  case  of  McMil- 
lan V.  HUlman,  66  Wash.  27,  118  Pac.  903, 
and  no  further  reference  need  be  made  to 
them.  But  It  is  said  that  the  appellants  are 
estopped  to  urge  these  representations  as 
fraudulent  by  the  clause  of  the  contract 
which  we  have  heretofore  set  forth  at  length. 
This  contention  Is  so  effectually  answered  by 
the  Court  of  Appeals  of  New  York,  in  the 
case  of  Brldger  v.  Goldsmith,  143  N.  X.  424, 
88  N.  B.  458,  that  we  feel  justified  in  quoting 
from  it  somewhat  at  length.  In  that  case 
the  defendant  sold  to  the  plaintiff  his  busi- 
ness, fixtures,  and  property,  making  grossly 
false  and  fraudulent  statemaits  as  to  the 
character  and  value  of  the  property  and  the 
extent  and  magnitude  of  the  business  to  in- 


duce the  purchase.  The  c<»itract  of  sale  was 
reduced  to  writing  and  executed  under  seal. 
It  contained  the  following  dause; 

"It  is  expressly  understood  and  agreed  be- 
tween the  parties  hereto  that  the  said  party  of 
the  first  part  has  not,  in  any  manner  or  form 
stated,  made  or  represented  to  the  said  party 
of  the  second  part,  for  the  purpose  of  inducing 
the  sale  of  the  said  business  or  the  making  of 
this  agreement,  any  statements  or  representa- 
tions, verbally  or  in  writing,  in  respect  to  the 
said  business,  other  than  that  the  said  party  of 
the  first  part  has  been  engaged  in  the  piano 
business  in  the  city  of  New  York  since  1867." 

Discussing  the  question  whether  this  clause 
estopped  the  plaintiff  from  asserting  the 
fraudtilent  representations  to  avoid  the  sale, 
the  court  said: 

"It  is  urged  by  the  learned  counsel  for  the 
defendant  that,  as  this  stipulation  was  insert- 
ed in  the  writing,  which  is  under  seal  and  as- 
sented to  by  both  parties,  the  action  cannot  be 
maintained.  I  assume  that  the  fact  that  a  seal 
was  unnecessarily  affixed  to  an  agreement  for 
the  sale  of  personal  property  cannot  affect  the 
rights  of  the  parties.  Bvery  defense  ia  op«i  to 
either  party  that  would  have  existed  in  case 
the  writing  was  unsealed.  It  appears  that, 
after  the  negotiations  had  been  completed  and 
the  agreement  drawn,  the  defendant  stated,  in 
the  presence  of  the  plaintiff,  and  the  counsel  for 
both  parties  present,  that  be  wanted  a  clause 
of  this  character  inserted.  The  plaintiff's 
counsel  at  first  objected  to  it  The  defendant's 
counsel  suggested  that  it  would  make  no  dif- 
ference, and  the  plaintiff  consented  that  it  might 
be  put  in.  There  is  evidence  in  the  case  tend- 
ing to  show  that  the  plaintiff  voluntarily  as- 
sented to  this  stipulation  after  having  been 
advised  by  his  counsel  that  it  would  have  the 
effect  of  precluding  him  from  subsequently  al- 
leging fraud  in  the  transaction,  even  though  it 
existed  in  fact  This  provision  is  not  a  cove- 
nant in  any  proper  sense  of  that  term.  In- 
deed, it  can  scarcely  be  considered  as  any  part 
of  the  agreement  at  all.  It  does  not  relate  in 
any  manner  to  the  subject-matter  of  the  con- 
tract It  was  a  mere  statement  in  the  nature 
of  a  certificate  as  to  a  fact  It  did  not  relate  to 
the  property  or  to  the  terms  of  the  sale  or  the 
payments,  but  to  the  absence  of  all  fraud  from 
the  transaction.  The  clause  cannot  be  given 
any  greater  effect  than  if  it  had  been  writteoi 
upon  a  separate  paper  after  the  execution  of 
the  contract  and  signed  by  the  parties.  The 
question  now  is  whether  it  can  be  given  the 
effect  claimed  for  it  by  the  learned  counsel  for 
the  defendant,  to  preclude  the  plaintiff  from 
alleging  fraud  in  the  sale  and  pursuing  in  the 
courts  the  remedies  which  the  law  gives  in  such 
cases.  It  cannot  operate  by  way  of  estoppel 
for  the  obvious  reason  that  the  statements 
were  false  to  the  defendant's  knowledge.  He 
may,  indeed,  have  relied  upon  its  force  and  ' 
efficacy  to  protect  him  from  the  consequences 
of  his  own  fraud,  but  he  certainly  eould  not 
have  relied  upon  the  trnth  of  any  statement 
in  it.  A  mere  device  of  the  guilty  party  to  a 
contract  Intended  to  shield  himself  from  the 
results  of  bis  own  fraud,  practiced  upon  the 
other  party,  cannot  well  be  elevated  to  the 
dignity  and  importance  of  an  equitable  eatop- 
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pel.  If  the  daose  has  anj  effect  whatever,  it 
mast  be  as  a  promise  or  agreement  on  the 
part  of  the  plaintiff  that,  however  grossly  he 
maj  have  been  deceived  and  defranded  by  the 
defendant,  he  would  never  allege  it  against  the 
transaction  or  complain  of  it,  bot  would  forever 
after  hoM  bis  peace.  It  is  difficult  to  con- 
ceive that  such  a  clause  could  ever  be  suggested 
hr  a  party  to  a  contract,  unless  there  was  in  liis 
own  mind  at  least  a  lingering  doubt  as  to  the 
honesty  and  integrity  of  his  conduct.  I  assume 
tliat  there  is  no  authority  that  we  are  required 
to  follow  in  aupport  of  the  proposition  that  a 
party  who  has  perpetrated  a  fraud  upon  his 
neighbor  may,  nevertheless,  contract  with  him 
in  the  very  instrument  by  means  of  which  it 
was  perpetrated  for  immunity  against  its  con- 
sequences, close  his  mouth  from  complaining  of 
it,  and  bind  him  never  to  seek  redress.  Public 
policy  and  morality  are  both  ignored  if  such  an 
agreement  can  be  given  .effect  in  a  court  of 
justice.  The  maxim  that  fraud  vitiates  every 
transaction  would  no  longer  be  the  rule,  bat  the 
exception.  It  could  be  applied  then  only  in 
such  cases  as  the  guilty  par^  neglected  to  pro- 
tect himself  from  hia  fraud  by  means  of  sufh 
a  stipulation.  Such  a  principle  wonld  in  a 
short  time  break  down  every  barrier  which  the 
law   baa   erected   against   fraudulent   dealing. 

•  •    * 

"Willis  danse  cannot  be  separated  from  the 
transaction  in  which  it  originated.  It  is  taint- 
ed with  the  same  vice  and  must  share  the  same 
condemnation.  As  the  ctiain  can  be  no  stronger 
than  ita  weakest  link,  so  this  clause  cannot 
be  made  to  survive  the  reat  of  the  transaction 
as  a  shield  and  protection  to  the  defendant. 

•  •    • 

"Mncb  of  the  argnment  in  support  of  the 
appeal  rests  upon  the  proposition  that  the  de- 
fendant would  not  have  assented  to  the  sale 
withont  this  clause,  and,  as  the  plaintiff  obtain- 
ed snch  assent  only  by  acquiescing  in  its  in- 
sertion in  the  writing,  he  ought  not  now  to  be 
permitted  to  question  it.  Without  inquiring 
what  the  result  would  or  ought  to  be  in  case 
this  assomption  was  correct,  it  is  sufficient  to 
olMerve  that  no  such  fact  is  found,  and  in  the 
sense  in  which  the  defendant  claims  it  could 
not  have  been  found  from  the  testimony.  While 
at  the  end  of  the  transaction  he  did  suggest 
that  the  clause  should  be  inserted,  and  per- 
haps insisted  upon  it,  yet  to  say  that  he  would 
not  have  made  the  sale  under  the  same  circum- 
stancea  without  it,  had  the  plaintiff  refused 
hia  assent,  is  to  aasert  a  proposition  that  finds 
no  support  in  the  facta  and  drcumstances  of 
the  case.  No  doubt  the  defendant  wanted  this 
provision  in  the  contract,  but  the  terms  and 
conditions  of  the  sale  had  been  settled  before 
it  was  suggested,  and  it  was  manifestly  in- 
tended as  a  possible  safeguard  against  the  re- 
sult of  misrepresentation  rather  than  a  bona 
fide  condition  of  the  sale." 

The  rule  as  thus  stated  has  the  general  sup- 
port of  the  authorities. 

In  J.  A.  Fay,  etc.,  Co.  v.  Independent  Lum- 
ber Co.,  178  Ala.  166,  59  South.  470,  the  court, 


passing  on  the  sufflcl«iey  of  a  complaint  In 
a  suit  to  cancel  and  rescind  a  cMitract  of  sale, 
used  this  language: 

"If  the  complainant  was  fraudulently  induced 
to  enter  into  the  contract  and  to  execute  the 
same,  it  would  not,  of  course,  be  bound  by  any 
particular  clause  of  same  concluding  it  against 
setting  up  false  and  fraudulent  representations 
within  a  proper  •  •  •  time.  If  the  instru- 
ment was  void  for  fraud  in  its  execution,  as  al- 
leged in  the  complainant's  biU,  it  was  of  no 
more  binding  efficacy  npon  the  complainant  than 
if  it  bad  no  existence,  or  were  a  piece  of  waste 
paper." 

In  14  A.  ft  B.  Enc.  of  L.  200  (2d  Ed.),  the 
rule  is  stated  as  follows: 

"Parol  evidence  of  folse  and  frandnlent  rep- 
resentations inducing  one  to  enter  into  a  writ- 
ten contract  is  admissible  notwithstanding  the 
contract  contains  an  express  recital  that  there 
have  been  no  representations,  or  that  all  oral 
representations  shall  be  inoperative." 

See,  also.  United  States  Gypsum  Co.  t. 
Shields  (Tex.  dr.  App.)  106  S.  W.  724;  IS  C. 
J.  394. 

Such  also  was  our  own  holding  in  the  case 
of  Gordon  v.  Hlllman,  91  Wash.  490,  158  Pac. 
96.  The  contract  there  contained  a  clause  to 
the  effect  that  the  contract  purchaser  had 
examined  the  property,  and  had  satisfied  him- 
self from  such  personal  examination  as  to  the 
quality  of  the  property  to  be  conveyed  and 
delivered.  This  was  held  not  to  preclude  the 
purdiaser  from  showing  that  he  had  not  In 
fact  examined  the  property,  but  bad  relied 
upon  the  representations  of  the  vaidor  con- 
cerning its  quality  and  that  the  representa- 
tions were  grossly  false.  See,  also,  Normile  t. 
Denlson,  109  Wash.  20S,  186  Pac.  305. 

Of  the  cases  cited  as  maintaining  a  con- 
trary conclusion,  the  only  one  having  any  di- 
rect bearing  Is  the  case  of  Kreshover  v.  Ber- 
ger,  135  App.  DIt.  27,  119  N.  Y.  Supp.  737. 
This  case,  we  thlnic,  to  distinguishable  In  its 
facta.  But,  if  we  are  mistaken  in  this,  we 
must  decline  to  follow  It,  since  such  a  course 
would  invc^ve  the  overruling  of  our  prior 
decision. 

Our  c<mclusIon  Is  that  the  complaint  states 
actionable  fraud,  that  the  appellants  are  not 
estopped  to  show  the  fraudulent  nature  of 
the  contract  by  reason  of  the  recitals  there- 
in, and  that  the  trial  court  erred  In  so 
holding. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instruction  to  reinstate  the 
case,  and  put  the  respondent  upon  his  de- 
fense. 


PAREBR,    C.    J.,    and    BRIDGES 
MACKINTOSH,  JJ.,  concur. 
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STATE  ox  rel.  NEW  ARLINGTON  HOTEL 

CO.  at  il.  V.  H INKLE,  Secretary 

•f  State.    (No.  16396.) 

(Snpremo  CJoutt  of  Washington.    April  11, 
1921.) 

Corporation*  «=»49(t)— .New  oompany  not  en- 
titled to  name  elmllar  to  that  of  dormant 
eorporatlon. 

Filing  of  arttdea  of  incorporation  of  a 
domestic  corporation  to  be  named  New  Arling- 
ton Hotel  Company  was  properly  refused  by 
the  Secretary  of  State,  where  there  was  an 
existing  corporation  named  the  Hotel  Arlington 
Company,  although  the  latter  corporation,  hav- 
ing failed  for  two  consecutiTe  years  to  pay 
ita  annual  Ucenae  tax,  had  been  stricken  from 
the  records  of  the  Secretary  of  State's  office, 
nsder  Rem.  Code  1916,  |  8716;  the  old  cor- 
poration, because  of  its  delinqnency,  not  being 
defunct,  but  dormant,  with  the  right  to  rein- 
state itself  within  the  original  life  of  the  cor- 
poration by  complying  with  the  statutes,  under 
section  S715e. 

Bridges,  J.,  diasentinc. 

Department  1. 

MandamiiB  by  tbe  State  of  Wasblngton,  on 
tbe  relation  of  the  New  Arlington  Hotel 
Company  and  othera,  against  J.  Qrant  Kin- 
kier as  Secretary  of  State.    Writ  denied. 

BoMnaon,  Mnrptiy  &  Murphlne,  of  Seattle, 
for  relators. 

Undaay  I*  Tbompaon,  of  Olympla,  for  re- 
spondent. 

HOLCOMB,  3.  Relators  seek,  by  manda- 
mns,  to  compel  tbe  Secretary  of  State  to 
accept  the  filing  of  articles  of  Incorporatlou 
of  a  domestic  corporation  to  be  named  New 
Arlington  Hotel  Company,  a  corporation. 

As  to  the  facts  there  Is  no  controversy. 
When  the  articles  of  Incorporation  were  pre- 
sented on  Febmary  14,  1921,  tbe  Secretary 
of  State  refused  to  accept  and  file  the  arti- 
cles, for  the  reason  that  the  name  of  the 
proposed  corporation  was  so  nearly  the  same 
as  that  of  an  existing  corporation  as  to  be 
misleading.  The  existing  corporation  was 
tbe  Hotel  Arlington  Company.  That  corpora- 
tion, haying  failed  for  two  consecutive  years 
to  pay  Its  annual  license  fee,  was  stricken 
from  the  records  of  the  Secretary  of  State's 
office,  under  the  provisions  of  section  371C, 
Rem.  Code,  on  July  1,  1920.  At  the  time  of 
the  attempted  filing  by  these  relators,  the 
old  company 'was  delinquent,  but  since  that 
time,  and  since  the  commencement  of  this 
action.  It  haa  reinstated  itself  under  the  pro- 
visions of  section  S716a,  Rem.  Code. 

Relators  urge  that  under  section  3715a, 
Rem.  Code,  when  a  corporation  has  been 
stricken  from  the  records  of  the  Secretary 
of  State  for  delinquency  In  paying  its  annual 
Ucense  fees  for  two  consecntlTe  years,  It  is 
legally  dead ;  that  the  name  of  a  corporation 


which  has  become  defunct  by  being  stricken 
from  the  rolls  may  be  taken  by  any  other 
corporation  (quoting  section  3716  in  pert, 
"and  any  corporation  thereafter  organized 
may  take  and  shall  have  the  exclusive  right 
to  use  the  corporate  name  of  any  corpora- 
tion so  stricken  from  the  records");  that  a 
corporation  is  purely  a  creature  of  the  law, 
and  the  privilege  of  being  and  acting  as  a 
corporation  Is  contingent  upon  complying 
with  tbe  law. 

There  is  another  positive  statute,  however 
(section  3715e),  prescribing  that — 

"The  name  of  no  corporation  which  has  been 
stricken  from  tbe  records  of  the  office  of  tbe 
Secretary  of  State  for  nonpayment  of  Its  an- 
nual license  tax  shall  be  adopted  by  another 
corporation  until  the  expiration  of  tbe  time 
within  which  such  delinquent  corporation  is  al- 
lowed •  •  •  to  apply  for  reinstatement,  or 
where  such  application  for  reinstatement  is 
pending." 

'  In  State  ex  rel.  Preston  Milling  Co.  v. 
Howell,  67  Wash.  877,  121  Pac.  861,  we  held 
that  the  statute  of  1911  (section  3715a),  which 
amended  the  former  provisions  of  the  stat- 
ute with  reference  to  reinstatement  of  cor- 
porations after  having  been  delinquent  In  tbe 
payment  of  their  license  tax,  abrogated  and 
eliminated  any  limitation  of  time  (except  the 
limitation  of  the  life  of  the  corporation,  of 
course),  for  application  by  such  dellnquoit 
corporation  for  reinstatement  In  the  office 
of  the  Secretary  of  State.  We  considered 
In  that  case  ttat  the  LiCglslature  deliberately 
eliminated  the  limitation  of  time  for  rein- 
statement, and  tliat  the  purpose  thereof  was 
beneficial.  That  case  was  very  thoroughly 
argued  by  eminently  able  counsel  for  the 
state,  for  the  relator,  and  by  eminent  coun- 
sel as  amid  curlte.  We  are  of  the  opinion 
that  It  correctly  analyzed  the  statutes  gov- 
erning the  matter  In  controversy,  that  It  Is 
the  law,  and  should  not  be  overruled. 

(Consequently,  we  are  governed  by  the  de- 
dslon  In  that  case  In  determining  this  case. 
The  Hotel  Arlington  Company  therefore  was 
not  defunct  at  the  time  relators  applied  to 
file  their  artldes  of  Incorporation,  but  was, 
It  might  be  said,  merely  dormant,  and,  under 
the  statutes  and  under  the  decision  In  the 
Preston  Milling  O.  Case,  had  a  right  to  rein- 
state Itself  within  the  original  life  of  the 
corporation  by  complying  with  the  statutes 
under  the  provisions  of  sectlcm  SJlBe,  Rem. 
Code,  above  quoted.  Relators  bad  no  right 
to  the  name  of  the  corporation,  or  anything 
80  near  it  as  to  be  misleading,  and  tbe  Secre- 
tary of  State  was  justified  In  refusing  to  file 
the  articles  of  Incorporation  of  relators. 
The  wilt  la  denied. 

PARKER,   a    J.,   and   FULLBRTON,   J., 

concur. 
BRIDGES,  7.,  dissents. 
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MoCLAIN  V.  MeCLAIN.     (No. 

(Supreme  0>nrt  of  Wuhlnston. 
192L) 


1.  Dlvoroa  «=9298  ( I )— Welfare  of  ohlld  pant- 
neont  oonslderatloa  on  qaestlon  of  custody. 

In  awarding  castody  of  child  as  between  di- 
vorced parenU,  the  paramoont  consideration  is 
tiie  child's  welfare. 

2.  Divorce  «=>298(l)— Castody  of  child  glvo« 
to  father  where  for  welfare  of  oliild,  notwitli- 
standing  father's  violation  of  decree. 

Where  father  had  siven  13  year  old  boy  a 
good  home,  in  which  he  was  surronnded  by 
moral  influences,  had  Eiven  him  a  good  ednea- 
tion,  and  was  so  situated  as  to  be  aUe  to  give 
him  a  college  edncation,  and  where  the  divorc- 
ed mother  was  earning  her  own  living  and  was 
hving  .with  her  mother,  who  was  more  than  70 
years  old  and  was  not  in  the  best  of  health,  so 
tiiat  the  boy,  if  awarded  to  mother,  would  be 
left  to  bis  own  resources  daring  much  of  the 
time,  and  where  the  boy  expressed  a  strong  de- 
sire to  remain  with  his  father,  the  court  prop- 
erly awarded  ctistody  to  the  father,  notwith- 
standing that  the  father  nad  violated  decree 
awarding  cnstody  of  child  alternately  to  the 
pareDta,  month  by  month. 


caiman 


Department  1. 

Appeal     from     Superior    Goort, 
Ooonty:  Wm.  Orlmstaaw,  Judge. 

Proceeding  by  Bhoda  McCTIaia  against 
En^ne  McClaln  to  obtain  custody  of  child. 
Judgment  for  defendant,  and  plaintiff  ap- 
AiBrmed. 


Poe  A  Falknor  and  Judson  F.  Falknor,  all 
of  Seattle,  and  Hngbea  ft  Adams,  of  Wenat- 
diee.  for  appellant 

Herman  Howe,  at  Laavenwortli,  for  re- 
Woodent. 


PER  OXJBXAiS.  This  proceeding  was  In- 
■tltuted  in  August,  1919,  in  the  superior 
eonrt  of  Chelan  county,  by  the  appellant, 
Rbnda  HcGlain,  against  the  respondent, 
Kngene  McClain,  to  obtain  for  herself  the 
cnstody  of  tbelr  minor  son,  who  was  then  In 
the  cnstody  of  the  respondent.  After  a 
■omewhat  extended  hearing  the  child  was 
awarded  to  the  respondent,  and  this  appeal 
resulted. 

The  record  discloses  that  the  ai>pellant 
and  respondent  intermarried  in  the  state  of 
Texas  on  August  27,  190S.  The  child  In  con- 
troveray  was  bom  some  time  In  the  year 
1907.  The  parties  were  divorced  at  the  suit 
of  the  appellant  by  a  decree  rendered  in  a 
district  court  of  the  state  of  Texas  on  March 
31,  1913.  In  Oils  decree  the  custody  of  the 
cblld  was  awarded  alternately  to  the  par- 
ties, mootb  by  month,  until  the  further  order 
of  the  court  The  terms  of  the  decree  were 
substantially  ocanplied  with  by  the  parties 
until  tbe  monOi  of  August,  1914,  when  the  re- 


McCLAIX  V.  McCLAIK  6 

(1»7  P.) 

spondent,  having  the  custody  of  the  child  for 
that  month,  left  the  state  of  Te:ca8  with  the 
child,  going  Into  the  state  of  Oregon.  He 
resided  at  different  places  in  the  state  of 
Oregon  until  the  year  1916,  when  he  came 
into  this  state,  taking  up  his  residence  in 
Cbelan  county.  Before  leaving  the  state  of 
Texas,  he  did  not  inform  tbe  appellant  of 
bis  Intention  so  to  da  Nor  did  be  while 
In  the  state  of  Oregon,  or  while  in  this  state. 
Inform  the  appellant  of  bis  whereabouts, 
nor  did  he  comnmDicate  with  any  i)erson 
in  the  state  of  Texas  from  whom  the  appel- 
lant could  learn  the  fact.  Nor  was  the  ap- 
pellant able  to  learn  of  his  whereabouta  un- 
til shortly  before  the  institution  of  these 
proceedings,  although  during  all  of  tbe  inter- 
vening years  she  made  diligent,  but  perhaps 
not  very  well-directed,  efforts  so  to  do. 

(1)  Under  these  facts,  were  the  controver- 
sy solely  between  tbe  appellant  and  respond- 
ent, we  would  have  no  hesitancy  in  directing 
that  the  child  be  turned  over  to  the  custody 
of  the  appellant  The  respondent  not  only 
violated  the  decree  of  the  court  under  which 
be  held  tbe  custody  of  the  child,  but  he  has 
winfuUy  and  needlessly  caused  the  appellant 
much  grievous  sorrow.  -  But  however  much 
we  may  desire  to  right  the  wrong,  It  should 
not  be  righted  at  tbe  expense  of  tbe  welfare 
Of  tbe  child.  His  welfare  is  now  tbe  para- 
mount consideration,  and  tbe  record  is  not' 
convincing  that  he  will  be  as  well  situated, 
or  as  well  guarded  and  eared  for,  if  tbe  cns- 
tody is  given  to  tbe  appellant,  as  he  will  be 
if  his  custody  is  left  with  the  respondent 

[2]  The  evidence  abundantly  shows  that 
the  child  has  been  well  cared  for  and  reared 
since  he  has  been  in  tbe  sole  custody  of  his 
father.  He  has  at  all  times  had  a  good 
home,  where  the  surrounding  moral  influ- 
ences have  been  of  the  best  He  has  be«i 
kept  in  the  public  schools,  and  is  as  well  ad- 
vanced therein  as  the  average  boy  of  his  age. 
He  baa  been  taught,  and  is  being  taught  fru- 
gality and  industry,  and  It  Is  shown  that  be 
has  profited  by  his  teachings.  His  father  is 
so  situated  aa  to  give  him  a  college  educa- 
tion, and  there  Is  every  prospect  that  If  he  is 
left  with  tbe  father  he  will  grow  into  an  up- 
right man  and  useful  citizen.  Moreover,  the 
boy  is  approaching  his  fourteenth  year,  and 
is  of  that  age  when  his  own  desires  concern- 
ing bis  cnstody  are  worthy  of  consideration. 
He  was. put  on  the  witness  stand  and  ex- 
pressed a  strong  desire  to  remain  with  bis 
father. 

With  regard  to  the  mother,  it  is  enough  to 
say  that  she  is  dependent  upon  her  own  labor 
for  her  support  She  has  a  position  which, 
with  certain  other  work  which  she  follows, 
brings  her  an  income  of  about  $125  a  month. 
Her  duties  keep  her  engaged  from  8  o'clock 
In  the  morning  until  6  o'clock  In  the  evening. 
She  lives  at  her  mother's  home.    The  mother 
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bas  passed  ber  seventy-first  year  and  is  not 
in  the  best  of  bealth.  If  the  boy  Is  award- 
ed to  bis  mother,  it  is  plain  that  for  mnch  of 
bis  time  he  will  be  left  to  his  own  resources, 
and  courts  have  but  to  examine  their  own  rec- 
ords to  icnow  of  the  dangers  surrounding  a 
boy  of  bis  age  when  placed  In  sucb  a  situa- 
tion. 

It  must  not  be  Inferred  from  what  we  have 
recited  concerning  the  father's  conduct  in 
this  particular  matter  that  he  is  without 
cttaracter  or  reputation.  On  the  contrary, 
he  holds  a  responsible  position,  involving 
trust  and  confidence,  and  his  reputation,  a- 
side  from  the  reflection  that  may  be  cast  up- 
on it  by  bis  conduct  in  tb's  transaction,  is 
shown  to  tte  honorable  and  above  reproach. 

We  conclude  therefore  that  the  trial  Judge 
did  not  err  in  its  conclusions,  and  the  Judg- 
ment will  be  affirmed. 


(115  Wash.  2<5) 

OKITSUKI  at  al.  v.  CITY  OF  SEATTLE. 
(No.  16216.) 

(Sivreme  C!outt  of  WasbinKton.     April  6, 
1921.) 

Manfolpal  corporations  «s»74l  (2)— Claim  for 
deatti  ilied  by  administrators  of  decedent  com- 
plied with  city  charter  and  statute. 
CSaim  by  administrators  of  a  decedent  for 
his  death,   against   the  city  of  Seattle  under 
Laws  1917,  p.  495,  alleging  that  the  damages 
had  been  suffered  by  the  estate  of  decedent, 
was  a  compliance  with  both  the  city  charter 
and  statute  with  reference  to  the  filing  of  such 
claims,   thongh  it   did   not   give   the   place   of 
residence  of  decedent's  wife  and  children  for 
whose  benefit  the  action  was  being  prosecuted, 
and  it  should  have  been  received  in  evidence. 

Department  2. 

Appeal  from  Superior  Court,  King  (Tounty; 
A.  W.  Frater,  Judge. 

Action  by  K.  Okitsuld  and  another,  as  ad- 
ministrators of  S.  Okanlshl,  deceased,  against 
the  City  of  Seattle,  a  municipal  corporation. 
From  judgment  for  defendant,  plaintiffs  ap- 
peal. Judgment  reversed,  and  cause  re- 
manded for  further  proceedings. 

Griffin  &  Oriffin,  of  Seattle,  for  appellants. 
Walter  F.   Meier  and  Frank  S.  Griffith, 
both  of  Seattle,  for  respondent 

TOLMAN,  J.  Appellants,  as  administra- 
tors of  the  estate  of  S.  Okani^hl,  deceased, 
brought  this  action  against  the  respondent 
to  recover  damages  for  the  alleged  wrongful 
death  of  the  decedent,  whose  estate  they  are 
administering.  Within  30  days  after  the  ac- 
cident complained  of,  as  provided  by  the  city 
diarter  and  the  statute,  they  filed  their 
claim  for  damages  and  caused  the  same  to 
be  presented  to  the  city  council.    This  claim 


was  in  the  usual  form  and  regular  in  all 
respects,  except  that  the  damages  were  al- 
leged to  have  t>een  sufTered  by  the  estate  of 
the  deceased,  and  appellants  made  a  daim 
as  administrators  for  and  on  behalf  of  the 
estate.  After  the  rejection  of  the  claim, 
this  action  was  brought,  and  in  their  com- 
plaint appellants  alleged  that  the  deceased 
left  surviving  him  a  wife  and  children  "for 
whose  benefit  this  action  is  brought"  Upon 
the  trial  of  the  cause  before  the  court  sitting 
without  a  Jury,  appellants  sought  to  intro- 
duce in  evidence  a  certified  copy  of  their 
claim  as  filed,  to  which  the  objection  was 
interposed  that  the  claim  failed  to  state  the 
place  of  residence  of  the  beneficiaries,  1.  e.. 
the  wife  and  children,  and  was  therefore  ln< 
effectual  as  a  daim  for  damages  and  imma- 
terial for  any  purpose.  This  objection  being 
sustained,  appellants  were  left  without  any 
proof  of  compliance  with  tlie  dty  Charter 
and  the  statute  requiring  the  presentation  of 
such  daims,  and  because  of  such  failure  of 
proof,  a  judgment  of  dismissal  was  entered, 
from  which  this  appeal  is  talcen. 

The  single  question  is  here  presented  of 
the  sufficiency  of  the  daim  for  damages  to 
the  estate  to  support  tbis  action.  By  cliap- 
ter  123  of  the  Laws  of  1917,  it  is  provided  in 
section  1  that — 

"When  the  death  of  a  person  is  caused  by 
the  wrongful  act  neglect  or  default  of  another 
his  personal  representative  may  maintain  an 
action  for  damages  against  the  person  causing 
the  death." 

And  in  the  succeeding  section  It  is  i»o- 
vided: 

"Every  such  action  ahall  be  for  the  benefit 
of  the  wife,  husband,  child  or  children  of  the 
person  whose  death  shall  have  been  so  caused." 

Bouvler's  Law  Dictionary  defines  "person- 
al representatives"  as  "the  executors  or  ad- 
ministrators of  the  person  deceased,"  and 
we  do  not  understand  respondent  to  contend 
otherwise.  If,  then,  the  executors  or  admin- 
istrators of  the  person  deceased  are  given  the 
right  by  statute  to  maintain  an  action  for 
damages  for  the  wrongful  death,  do  they  not 
become  the  claimants  within  the  meanin^r  of 
the  law  relating  to  the  presentation  of  such 
claims?  If  80,  their  places  of  residence, 
rather  than  that  of  the  wife  and  dilldren  for 
whose  benefit  the  action  may  be  prosecuted, 
would  seem  to  be  what  is  required  to  be 
given  in  the  claim  for  damages. 

In  volume  5,  Labatt's  Master  &  Servant,  i 
1716,  it  is  said: 

"A  writing  set  up  as  a  notice  will  not  be  con- 
strued with  technical  strictness,  but  its  con- 
tents should  at  all  events  show  that  it  is  in- 
tended ss  the  basis  of  a  daim  against  the  de- 
fendant and  that  the  information  is  given  on 
behalf  of  the  person  who  brings  the  suit 
Any  notice  is  suffident   which   contains  such 
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particalars  aa  vill  glre  tbe  employer  sobatan- 
tial  notice  of  what  has  occnrred,  and  thus  pnt 
Mm  in  a  position  to  make  such  inquiries  as  will 
enable  him  to  come  to  trial  prepared  to  meet 
the  plaintiff's  case." 

Accepting  this  as  the  general  rale,  it  seems 
to  OS  by  the  plainest  reasoning  clearly  de- 
monstrable tbat  the  claim  as  made  was  suffi- 
cient Under  the  statute  appellants  having 
the  right  to  maintain  the  action  became  in 
law  the  claimants.  Both  the  city  charter 
and  the  statute  with  reference  to  the  filing 
of  such  dalms  refer  <HiIy  to  the  address  of 
the  claimant,  and  through  that  source  of  in- 
quiry it  Is  fair  to  assume  that  the  defendant 
might  leain  all  of  the  t&cta  necessary  for  its 
defense,  and  that  if  it  considered  it  neces- 
sary or  advantageous  to  ascertain  the  place 
of  residence  of  the  wife  and  children  for 
whose  benefit  the  action  is  being  prosecuted, 
it  -might  elldt  such  information  by  proper  in- 
qulries,  or  by  interrogatories  before  trial, 
though  it  Is  difficult  to  perceive  how  the 
place  of  residence  of  the  wife  and  children 
in  this  case,  if  as  Intimated  they  resided  at 
all  times  in  Japan,  could  throw  any  light 
apon  the  cause  of  the  accident  or  the  nature 
or  extent  of  the  Injuries  which  resulted 
therefrom.  The  dalm  as  filed,  having  com- 
plied with  both  the  dty  charter  and  the  stat- 
ute with  reference  to  the  giving  of  the  place 
of  residence  of  the  claimants,  should  have 
been  received  in  evidence. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  har- 
mony with  these  views. 

PARKER,  C.  J.,  and  MTTGHELL,  3.,  con- 
cnr. 

MAIN,  J.  I  concur  in  the  result  reached 
by  the  majority  in  this  case,  bnt  for  a  dif- 
ferent reason.  The  majority  opinion  holds 
that,  since  the  claim  filed  with  the  city  coun- 
cU  gave  the  address  of  the  administrators 
for  one  year  preceding  the  filing  of  the  dalm, 
it  was  soffldent  in  this  respect  to  answer 
the  requirements  of  the  dty  charter.  In  my 
opinion  the  claim  was  sufficient  because  it 
gave  the  actual  place  of  residence  of  S.  Ok- 
anishi  for  one  year  next  preceding  his  death. 
He  was  the  one  involved  in  the  acddent,  and 
his  address  was  the  only  one  that  could  be 
boiefidal  to  the  dty.  The  charter  provides 
that— 

"AD  snch  dalms  for  damages  most  accurately 
locate  and  describe  the  defect  which  caused  the 
injury,  accurately  describe  the  injury,  give  the 
residence  for  one  year  last  past  of  the  daim- 
ant,  contain  the  items  of  damages  claimed  and 
be  sworn  to  by  the  claimant." 

These  requirements  were  to  enable  the 
dty  to  investigate  the  cause  of  the  acddent, 
the  extent  of  the  injury,  and  the  vocation 


and  doings  of  the  daimant  for  one  year  pri- 
or to  the  time  the  claim  was  filed..  The  resi- 
dence of  the  twrty  injured  might  be  of  mate- 
rial assistance  to  the  dty  In  determining 
whether  the  dalm  was  a  proper  claim  to  be 
allowed,  or  disclose  facts  which  could  be 
used  as  a  defense  to  ttae  claim  if  an  action 
should  be  brought  thereon.  The  residence 
of  the  administrators  could  be  of  no  benefit 
to  the  dty,  neither  could  the  residence  of  the 
beneficiaries.  S.  Okanishi,  who  was  involved 
In  the  acddent  whldt  occurred  on  June  9, 
died  four  days  later,  or  on  June  13.  If,  in 
the  interim,  the  daim  bad  been  filed,  he 
would  have  been  ihe  daimant,  and  his  resi- 
dence for  one  year  preceding  tbat  would 
have  been  that  which  was  required  to  be 
stated  in  the  claim.  As  I  view  it,  the  pur- 
pose of  the  charter  requirement  was  to  make 
certain  the  address  of  the  one  who  was  in- 
volved in  the  acddent  In  order  that  the 
dty's  representatives  might  Investigate  who 
be  was,  what  he  had  been  doing,  and  any 
other  fad  that  might  be  material  in  dt^MM- 
ing  of  the  dalm. 

I  concur  upon  the  grounds  that  the  claim 
was  suffldent  because  It  gave  the  address  of 
S.  Okanishi,  deceased,  for  one  year  preced- 
ing his  death,  which  was  caused  by  the  ac- 
ddent 

MOUNT,  T.,  ooncnnk 
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>l  13(4)— Final  estimate  of  ba|. 
equivalent  of  engineer's  certHI- 


1.  Highways  < 
ance  due  Is 
cate. 

The  final  estimate  of  the  balance  due  a  high- 
way contractor  made  by  tlie  engineer  in  charge 
was  the  equivalent  of  a  certificate  by  the  engi- 
neer of  completion  of  the  work,  as  the  certifi- 
cate is  not  required  to  be  in  any  particular 
form,  and  any  form  of  writing,  showing  the 
engineer  has  approved  and  accepted  the  work 
as  completed,  is  suffldent 

2.  Highways  <S=>I  13(4)  —  Refusal  of  State 
Highway  Commissioner  of  certUlcate  of  oom- 
pletlon  not  condutive  as  to  contractor. 

Where  highway  contract  did  not  make  the 
State  Highway  Commissioner  the  final  arbiter 
of  the  work,  his  refusal  of  certificate  of  com- 
pletion of  the  work,  even  if  evidence  that  he 
conduded  that  the  contractor  had  not  completed 
the  work  in  accordance  with  his  contract  >s  not 
condusive  of  the  question  go  far  as  the  contrac- 
tor is  concerned,  but  the  contractor  may,  nev- 
ertheless, recover  the  unpaid  balance  if  be 
can  show  that  he  performed  according  to  the 
contract  terms. 
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3.  Highway*  «=all3(4)  —  Contractor  not  at 
faolt  In  using  binding  material  designated  by 
engineer  In  charge. 

In  action  against  conn^  for  balance  doe  on 
hlxhway  contract,  it  was  no  defense  that  the 
bindlngr  material  used  was  unsatisfHctory,  where 
it  was  selected  by  the  engineer  given  the  right 
to  select  it  by  the  contract,  notwithstanding  a 
danse  in  the  contract  that  the  "failure  or  neg- 
lect of  the  engineer  to  condemn  unsatisfac- 
toi7  material  •  •  *  ghall  in  no  way  release 
the. contractor  nor  shall  it  in  any  way  be  con- 
strued to  mean  the  acceptance  of  snch  work," 
as  "unsatisfactory  material"  which  the  engi- 
neer fails  or  neglects  to  condemn  means  some- 
thing different  from  material  which  the  engi- 
neer has  himself  selected. 

4.  Highways  ^sl  I3(4)--Evldene«  held  to  show 
material  nsed  by  contractor  was  not  defec- 
tive. 

In  action  against  county  for  balance  due  on 
highway  contract,  evidence  held  not  to  show 
that  material  used  by  the  contractor  for  bind- 
ing purposes  was  defective. 

5.  Highways  «s»l  13(4)— Objections  to  contrac- 
tor's work  mast  be  made  upon  Inspection. 

Where  highway  contmctor's  work  was  in- 
spected while  the  work  was  in  progress  by 
the  county  commissioner  in  whose  district  the 
road  was  sttnated,  and  who  was  by  law  ez  of- 
ficio road  commissioner  therein,  if  the  materials 
nsed  by  the  contractor  were  to  be  protested, 
good  faith  required  that  the  protest  be  made 
at  the  time  of  such  inspection. 

Department  1. 

Appeal  from  Superior  Court,  Benton  Coun- 
ty; Joseph  B.  Sessions,  Judge. 

Action  by  O.  &  Brown  against  Benton 
County,  Wash.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

G.  W.  £[amllton,  of  Prosser,  and  Monlton 
ft  Jeffrey,  of  Kcnnewlck,  for  appellant. 

Andrew  Brown,  of  Protsser,  and  Qrady  & 
Shomate,  of  Taklma,  for  respondent 

FULLBBTOM,  t.  In  January,  1918,  the 
appellant,  Benton  county,  acting  through  its 
board  of  county  commissioners,  entered  Into 
a  contract  with  the  respondent,  O.  S.  Brown, 
by  the  terms  of  which  the  respondent  agreed 
to  rebuild  a  part  of  permanent  highway  No.  9 
in  the  appellant  county,  according  to  certain 
"proflles,  maps,  plans,  and  speclflcations," 
which  were  attached  to  the  contract  Gen- 
erally, the  contract  provided  for  subgrading 
the  highway  to  a  width  of  12  feet  (14  feet 
on  the  curves)  so  as  to  make  the  surface  con- 
form to  certain  defined  gradients,  and  for  de- 
positing thereon  gravel,  with  a  suitable  bind- 
er, to  a  depth  of  8  inches.  Spedflcally,  the 
contract  provided: 

The  subgrade  shall'  be  brought  to  shape  and 
true  in  crown  and  grade  as  required  by  the 
plans  for  securing  the  hard  surface  roadway. 
The  finished  surface  of  the  subgrade  shall  con- 
form to  the  standard  cross  section  of  the  road 


and  shall  be  at  all  places  six  inches  below  the 
grade  as  laid  down  for  the  finished  roadway, 
and  ruts  or  depressions  in  the  finished  subgrade 
shall  be  filled  with  sound  material  and  snb- 
grade  approved  by  the  engineer  before  the 
surfacing  material  shall  be  placed  thereon. 

Gravel  from  approved  gravel  bars  of  the  Co- 
lumbia river  shall  be  used  on  this  work  as 
far  as  practical.  Gravel  from  other  pits  may 
be  used  after  approval  by  the  engineer. 

All  material  shall  be  screened  or  otherwise 
separated  so  that  the  gravel  placed  upon  the 
road  shall  be  of  such  size  as  to  pass  through  a 
screen  of  1%"  openings  and  no  gravel  of  great- 
er dimensions  shall  be  placed  upon  the  road. 

A  small  percentage  of  clay  or  fine  material 
will  be  allowed  in  the  gravel,  but  if  in  the  opin- 
ion of  the  engineer  there  be  an  excess  of  such 
day  or  fine  material,  such  excess  shall  be  re- 
moved before  the  gravel  is  placed  upon  the 
road. 

Gravel  shall  be  placed  and  spread  to  a  uni- 
form depth  of  8  inches  over  the  subgrade  and  to 
a  width  ot  12  feet  except  as  otherwise  shown 
upon  the  plans  or  specifications.  All  cnrves 
shall  be  finished  as  shown  on  the  detail  plans 
herewith. 

Material  shall  be  so  distributed  as  to  obtain 
the  best  results  upon  completion.  Bats  caused 
by  hauling  over  material  already  placed,  wheth- 
er due  to  the  contractor's  vehides  or  public 
traffic,  shall  be  kept  repaired  and  filled,  by 
dragging  the  gravel  already  placed,  dragging 
to  be  done  daily  if  traffic  Is  heavy  or  if  material 
ruts  badly. 

Clay  or  other  suitable  binding  material  shall 
be  added  as  directed  by  the  engineer,  so  that  the 
surfacing  will  pack  firmly  under  traffic,  and  the 
cost  of  pladng  snch  day  or  binder  shall  be 
included  in  the  price  bid  Ar  the  work. 

That  in  all  cases  of  ambiguous  expression  or 
doubt)  as  to  the  correct  interpretation  of  the 
specifications,  the  matter  shall  be  submitted 
to  the  connty  engineer,  who  shall  make  final 
decision  as  to  the  disputed  sections. 

Wherever  the  word  "eugineer"  occurs  it  re- 
fers to  the  county  engineer  of  Benton  county, 
or  duly  authorized  deputy  or  assistants,  by 
whom  all  directions  and  explanations  necessary 
for  the  completion  of  the  described  woiIe  wiU 
be  given. 

No  deviation  from  the  spedfications  or  de- 
tailed plans  will  be  allowed,  unless  written  per- 
mission shall  have  been  obtained  preiviousiy 
from  the  engineer,  with  the  consent  of  the 
board  of  county  commissioners,  by  resolution 
and  with  the  approval  of  the  State  Highway 
Department. 

The  contractor  shall  provide  safe  and  proper 
facilities  at  all  times  for  the  inspection  of  the 
work,  by  the  board  or  its  authorized  represen- 
tatives. All  materials  and  methods  shall  be 
subject  to  the  approval  of  the  engineer. 

Defective  work  may  be  condemned  at  any 
time  before  the  final  acceptance  of  the  work. 
Wotice  of  condemnation  shall  be  given  in  writ- 
ing by  the  engineer.  Such  condeinned  work 
shall  immediately  be  taken  down  and  changed. 
Defective  material  shall  at  once  be  removed 
from  the  Job  and  disposed  of  to  the  satisfac- 
tion of  the  engineer.  Failure  or  neglect  ot 
the  engineer  to  condemn  unsatisfactory  material 
or  reject  inferior  workmanship  shall  in  no  way 
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release  the  contractor,  nor  shall  it  in  any  way 
be  construed  to  mean  the  acceptance  of  tnich 
work,  nor  shall  final  acceptance  of  stidi  work 
bar  tilic  county  of  Benton  from  recovering  dam- 
ases  in  casb  frand  was  practiced. 

The  right  is  rekerred  by  the  engineer  to  make 
duuigea  in  the  grades  to  balance  the  cuts  end 
fills,  and  it  is  hereby  understood  that  such 
efaange  shall  not  invalidate  the  contract  in  any 
vanner  whatsoever. 

The  coanty  commissioners  reserve  the  right 
to  make  snch  changes  by  resolution  in  the  plans 
and  specifications  as  may,  from  time  to  time, 
appear  to  them  necessary,  or  deairable,  and 
ail  sQcfa  cJbanges  shall. in  no  wise  invalidate  the 
contnct- 

It  is  nndentood  and  agreed  br  and  between 
the  parties  hereto  that  the  work)  included  in 
this  contract  is  to  be  done  under  the  direction 
and  superviaion  of  the  comity  engineer  or  con- 
struction engineer,  who  may  be  designated  the 
engineer  in  diarge  by  the  board,  and  hereinaft- 
er called  the  engineer,  and  his  decision  as  to 
the  true  constrnction  and  meaning  of  the  pro- 
lilea,  maps,  plans  and  specificationa  and  esti- 
nates  ahal}  !>•  flnaL 

Payment  shall  be  made  for  work  and  labor 
performed'  and  material  furnished  under  this 
CMitnct,  according  to  the  lamp  sum  price  of 
nine  thousand  four  hnndredi  &  eighty-six  dol- 
lan  (|8,4S6.00),  and  in  no  other  manner  what- 
soever. The  engineer  shall  determine  the  unit 
quantities  and  the  proper  classification  of  all 
work  done  and  material  furnished  under  the 
provisions  of  this  contract  and  agreement, 
and  his  determination  thereof  siiall  be  final,  con- 
dnaive  and  binding  upon  the  contractor.  Par- 
tial paymenta  upon  tlds  contract,  not  to  exceed 
eighty  (SO)  per  cent,  of  the  work  done,  ahall 
be  made  at  the  request  of  the  contractor,  once 
each  month,  said  payments  to  be  made  upon  the 
estimates  of  the  engineer  in  cliarge. 

Final  payment  for  said  work  shall  be  made 
widiin  thirty  (80)  days  after  the  entire  work 
lias  been  completed  and  accepted  and  certificate 
has  been  made  by  the  engineer  and  the  State 
EBghway  Oommiarioner,  that  such  work  has 
been  fully  completed  in  accordance  with  the 
contract,  profiles,  maps,  plans  and  specifications. 

The  respondent  entered  on  the  performance 
of  the  contract  and  completed  its  perform- 
ance to  the  satisfaction  of  the  eogiaeer  in 
charge  within  the  time  limited  in  the  con- 
tract for  its  comt>letlon.  The  work  as  per- 
filmed,  however,  did  not  satisfy  the  board  of 
county  commissioneiB  of  the  appellant  ooun- 
ty.  In  the  progress  of  the  work,  the  contrac- 
tor added  to  the  gravel  as  a  binding  material, 
under  the  direction  of  the  engineer,  the  or- 
dinary surface  dirt  found  along  the  sides  of 
the  highway.  This  did  not  cause  the  gravd 
to  pack  "finnly  under  trafilc,"  and  the  board 
of  county  commlssionera  conceived  It  not  to 
be  a  compliance  with  the  contract  Tbe  board 
tJiereapoB  caused  additional  and  different 
binding  material  to  be  placed  thereon  at  a 
cost  to  the  county  of  92,423.75. 

As  the  work  progressed  the  contractor  was 
paid  on  estimates  fumished  by  the  engineer 
the  snm  of  17,60148.  At  the  conclusion  of 
the  woi*  ha  was  given  a  final  estimate  by 


the  engineer  showing  a  balance  due  of  11,981.- 
52.  No  formal  certificate  was  given  by  the 
engineer,  either  to  the  contractor  or  the  coun- 
ty, certifying  that  the  work  had  been  "fully 
completed  in  accordance  with  the  contract, 
profile,  maps,  plans  and  spedflcatlons,"  nor 
was  any  such  certificate  issued  by  the  state 
highway  commisstoner  until  after  the  addi- 
tional work  on  the  highway  had  heea  pae- 
formed  by  the  counfy. 

The  county  refused  to  pay  the  final  esti- 
mate, and  this  action  was  begun  by  the  con- 
tractor against  It  to  recover  the  amount 
thereof.  The  county,  contending  that  the 
work  performed  by  it  on  the  highway  was 
work  which  the  contractor  was  obligated  to 
perform  under  his  contract,  sought  to  offset 
the  simi  paid  by  it  on  account  of  the  work 
against  the  contractor's  claim  and. to  recover 
from  the  contractor  tlie  difference  between 
the  amounts,  which  sum  it  alleged  to  be  1438.- 
03.  The  action  was  tried  by  the  court  sitting 
without  a  jury,  and  resulted  in  a  Judgment  in 
t&yOT  of  the  contractor  in  the  amount  claimed 
by  him.    The  counfy  appeals. 

[1]  As  a  preliminary  question  the  a]K>elUint 
argues  that  the  respcmdent's  action  must  foil 
because  he  failed  to  produce  a  certificate  ei- 
ther from  the  engineer  in  charge  or  from  the 
state  highway  commissioner  certifying  that 
he  had  completed  the  work  of  rebuilding  the 
highway  in  accordance  with  the  plans  and 
specifications.  As  to  the  engineer  In  charge, 
the  final  estimate  of  the  balance  due  made 
by  him  was  the  equivalent  of  a  certificate. 
Neither  the  contract  nor  any  rule  of  law  re- 
quires the  certlflcate  to  be  in  any  particular 
form.  Any  fOnn  of  writing  therefore  which 
shows  that  the  engineer  approved  and  accept- 
ed the  work  as  completed  is  sufildent,  and 
that  he  did  axicept  and  approve  the  work  as 
completed  by  the  respondent  bis  final  esti- 
mate conclusively  shows.  The  county  was  in 
no  manner  misled,  nor  Is  it  defending  on  the 
ground  that  the  work  did  not  meet  with  the 
approval  of  the  engineer.  Its  contention  is 
that  it  may,  under  the  terms  of  the  contract, 
refuse  jmyment  notwithstanding  the  work 
was  perfotrned  to  the  satisfaction  of  the  en- 
gineer, and  notwithstanding  he  approved  the 
work  as  a  compliance  with  the  contract 

We  do  not  think  it  necessary  to  review  the 
many  cases  cited  by  the  appellant  in  sup- 
port of  its  contention.  It  is  suffldent  to  say 
that  they  are  cases  where  the  engineer,  ar- 
chitect, superintendent  or  person  in  charge 
of  the  work,  refused  to  approve  the  work,  and 
the  attempt  was  made  by  the  contractor  to 
collect  in  spite  of  the  refusal.  A  different 
rule  is  applicable  in  such  cases,  and  a  re- 
view of  them  would  in  no  manner  be  enlight- 
ening on  the  question  here  presented. 

[2]  As  to  the  State  Highway  (Sonunissioner, 
It  appean  In  the  record,  as  we  have  herein- 
before stated,  that  his  certificate  was  filed 
after  the  counfy  had  performed,  the  addition- 
al work  on  the  road.    While  it  epi)eara  from 
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the  pleadings  that  he  refnsed  to  certify  to 
tbe  completion  of  the  road  until  after  this 
work  was  done,  the  reason  why  he  so  refused 
does  not  appear.  This  was  a  permanent  high- 
way In  which  the  state  had  an  interest,  and 
it  may  be  that  he  refused  because  he  thought 
the  road  not  such  as  the  state  could  accept 
eren  though  completed  in  accordance  with 
the  plans  and  specifications.  But  we  cannot 
think  the  question  material  on  whatever 
grounds  the  certificate  may  have  been  re- 
fused. Conceding  the  refusal  to  issue  tbe 
certificate  to  be  evidence  that)  the  commis- 
sioner concluded  that  the  contractor  had  not 
completed  the  work  in  accordance  with  the 
terms  of  the  contract,  It  is  not  conclusive  of 
tlie  Question.  The  contractor  may  recover 
the  unpaid  balance  If  he  can  show  that  he 
performed  according  to  the  terms  of  the  con- 
tract, notwithstanding  the  refusal.  The  rule 
might  be  different  had  the  contract  made  tbe 
commissioner  the  final  arbiter  on  the  ques- 
tion. But  this  contract  does  not  make  him 
the  final  arbiter.  It  empowers  another  to 
act  in  that  capacity,  and  if  the  contractor 
performed  to  the  satisfaction  of  that  other, 
the  commissioner  could  not  rightfully  with- 
hold the  certificate  as  between  the  contractor 
and  the  county.  Since  the  state  had  an  in- 
terest In  tbe  highway,  and  since  the  construc- 
tion work  was  partly  paid  for  out  of  state 
funds,  it  may  be  that  the  certificate  was  nec- 
essary in  the  settlement  between  the  county 
and  the  state.  But  its  purposes  in  this  respect 
have  been  accomplished.  The  county  has 
the  certificate  of  the  commissioner  and  had 
it  at  the  time  the  contractor  began  his  action. 
[3]  On  the  merits  of  the  controversy,  there 
Is  little,  if  any,  dispute  in  the  evidence  that 
the  contractor  performed  the  work  mechan- 
ically In  accordance  with  the  terms  of  the 
contract  He  constmcted  the  subgrade  to 
the  required  gradients,  placed  thereon  gravel 
to  the  required  depth,  and  added  the  quantity 
of  binding  material  that  the  engineer  in 
charge  directed.  The  binding  material  used, 
however,  did  not  cause  the  surface  of  the 
road  to  pack  firmly  under  traffic.  The  coun- 
ty's contention  is  that  this  was  because  of 
unsatisfactory  binding  material,  and  in  sup- 
port of  Its  right  to  refuse  acceptance  of  the 
wortc  it  points  to  that  clause  of  the  contract 
which  provides  that — 

"Fallnre  or  neglect  of  the  engineer  to  con- 
demn unsatisfactory  material  or  reject  inferior 
workmanship,  shall  in  no  way  release  the  con- 
tractor, nor  shall  It  in  any  way  be  construed 
to  mean  the  acceptance  of  such  work." 

But  while  we  .think  it  can  be  seriously 
doubted  whether  in  any  case  the  selection  of 
a  particular  material  by  an  engineer  or  other 
person  appointed  to  make  the  selection  can 
be  said  to  be  the  failure  or  neglect  of  the  en- 
gineer or  other  person  to  condemn  unsatisfac- 
tory material,  we  are  clear  that  the  clause 
In  the  present  contract  cannot  rightfully  be 


given  such  a  construction.  We  have  quoted 
enough  from  the  contract  'to  show  that  the 
contractor  had  very  little  discretion  as  to 
the  choice  of  materials.  He  was  obligated  to 
take  gravel  from  approved  grnvd  bars;  he 
could  use  a  "small  percentage"  of  clay  or 
fine  material  with  the  gravel  if  in  the  opinion 
of  the  engineer  the  quantity  was  not  exces- 
sive ;  he  could  add  binding  material  only  as 
directed  by  the  engineer ;  he  was  required  to 
apply  to  the  engineer  for  all  directions  and 
explanations  necessary  for  the  completion  of 
the  work;  no  deviation  from  the  prescribed 
plans  and  specifications  were  allowed  with- 
out the  written  permission  of  the  engineer; 
and  he  was  required  to  do  the  work  under 
the  direction  and  Bupervisl<m  of  the  engineer, 
whose  decision  as  to  the  true  construction 
and  meaning  of  the  profiles,  maps,  plans,  and 
specifications  was  made  final.  Unsatisftic- 
tory  material  which  the  engineer  falls  or 
neglects  to  condemn,  in  the  light  of  these 
provisions  of  the  contract,  must  mean  some- 
thing different  than  mat^ial  which  the  en- 
gineer has  himself  sheeted.  Clearly,  after 
selecting  the  material  and  directing  the  con- 
tractor to  use  it  in  the  construction  work,  he 
cannot  be  heard  to  say  after  the  work  has 
been  performed  that  the  material  is  defective 
or  unsatisfactory,  and  the  county  can  have 
no  greater  rights.  Q^he  county  selected  the 
engineer,  and  provided  that  the  contractor 
should  perform  the  work  under  his  direction. 
It  is  therefore  bound  by  his  acts. 

[4]  The  evidence,  moreover,  is  by  no  man- 
ner convincing  that  the  material  used  for 
binding  purposes  was  defective,  or  unsatis- 
factory in  the  sense  that  it  would  under  no 
circumstances  serve  the  purpose  for  which  it 
was  Intended.  Both  the  contractor  and  the 
engineer  testified  that  it  was  as  good  as  any 
that  could  be  obtained  In  the  vldnity  of  the 
road,  and  fully  equal  to  that  which  the  coun- 
ty afterwards  caused  to  be  placed  thereon. 
They  state  that  it  did  not  pack  firmly  under 
tra&Lc  because  of  the  excessive  dryness  of 
the  season ;  that  no  binder  such  as  could  be 
there  obtained,  not  even  that  put  on  by  tbe 
county,  will  pack  under  traffic  without  suffi- 
cient moisture;  and  that  the  county  secured 
a  better  result  because  they  applied  it  at  a 
more  favorable  season.  There  was  but  little 
offered  in  contradiction  of  this  testimony; 
nothing  at  all  In  fact  from  any  road  builder 
or  engineer  eziierlenced  In  such  work. 

[t]  Again,  the  work  was  Inspected  from 
time  to  time  while  the  work  was  in  progress, 
by  the  county^  commissioner  in  whose  dis- 
trict the  road  was  situated  and  who  is  by  law 
ex  officio  road  commissioner  therein,  and  no 
objection  was  made  by  him  to  the  character 
of  the  material  used  in  the  construction  of 
the  road.  He  does  say  that  he  told  the  con- 
tractor that  the  work  "did  not  look  good" 
to  him,  but  he  gave  no  directions  as  to 
changes  either  as  to  the  materials  or  manner 
of  construction.    It  must  have  been  as  appar- 
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ent  to  him  at  tbe  time  of  these  visits  as  It 
vas  to  any  one  else  that  unsatisfactory  ma- 
terials were  being  used  If  such  was  tbe  fact, 
and  manifestly  If  materials  were  to  be  pro- 
tested good  faith  required  that  the  protest  be 
then  made. 

Considering  the  evidence  as  a  whole,  there- 
fore, we  cannot!  conclude  that  the  unsatis- 
factory result  obtained  was  due  to  any  fault 
of  the  contractor.  The  fault  lay  either  with 
the  oiglneer  In  charge,  or  with  the  plans  and 
spedflcatlons  under  which  the  contractor  was 
required  to  work.  Our  belief  Is  that  It  rested 
with  the  latter.  But  whichsoever  Is  blama- 
ble  the  blame  cannot  be  rested  on  the  con- 
tractor. He  performed  the  contract  as  be- 
tween himsdf  and  the  county,  and  Is  entitled 
to  recover. 

The  Judgment  Is  affirmed. 

PABKISB,  G.  3.,  and  HOIiCX>MB,  MACK- 
INTOSH, and  BBID6E3,  JJ^  ooncnr. 


(US  Wash.   221) 

BRANDT  at  n.  V.  GOLDEN. 


(N«.  16165.) 
April  1, 


(Supreme  Court  of  Washinxton. 
19S21.) 

LlnKatlOB  of  aetlons  «=Bt00(t2)  —  Pnrohasar 
la  poaaasslon  held  to  havo  kaowledge  of  fai« 
•tty  of  rapreaantatlona  aotwIthstaBdlBg  d«> 
■iais  so  as  to  start  llnltatlons  ninnlng. 
A  purchaser  of  an  orchard,  who  went  into 
poaaession  after  having  taken  the  hortienltaral 
coarse  at  the  agricultural  coUece  and  having 
the  property  examined  by  an  expert,  and  who 
remained   in   possession   for   more   than   five 
years,  during  the  first  two  of  which  the  crop 
was  injured  by  frost,  is  chargeable  with  knowl- 
edge of  the  falsity  of  the  representations  that 
the  orchard  was  free  from  frost  and  that  only 
1^  acres  thereof  was  side  hill  and  bendi  land, 
notwithstanding  his  denial  of  anch  knowledge 
mitH  shortly  before  the  trial,  so  that  his  right 
to  recover  damages  for  the  misrepresentations 
was  barred  by  the  three-year  statute  of  limita- 
tioaa. 

Department  1. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; Wm  A.  Orlmshaw,  Judge. 

Action  by  Gustave  Brandt  and  his  wife 
against  Benjamin  Oolden  to  foreclose  a 
mortgage  In  which  the  defendant  claimed 
damages  for  misrepresentation  In  the  sale 
of  the  property.  Judgment  for  the  plain- 
tiffs for  the  amount  of  the  mortgagee  debt 
after  deducting  therefrom  the  damages  foiuid 
by  the  Jury  to  have  resulted  from  the  false 
representations  alleged,  and  the  plalntlfTs  ap- 
peal Reversed  and  remanded,  with  instruc- 
tlona 

Fred  Kenq>,  of  Wlenatchee,  Hal  H.  Cole,  of 
Toppenltih.  and  H.  3.  Snively,  of  Taklma,  for 
appdlants. 


Corbln,  Whitney  ft  Easton,  of  Wenatchee, 
for  respondent 

HOLCOMB,  3.  This  Is  an  action  original- 
ly instituted  by  the  filing  of  complaint  and 
summons  In  April,  1918,  in  the  superior  court 
for  Chelan  county,  by  Gustave  Brandt  as 
plaintiff,  against  Benjamin  Golden,  defend- 
ant, to  recover  $6,800  and  Interest  thereon 
from  January  1,  1916,  at  7  per  cent  per  an- 
num, evidenced  by  four  promissory  notes, 
and  the  foreclosure  of  the  mortgage  given 
to  secure  the  same,  and  for  $700  attorney's 
fees,  and  costs.  Upon  the  showing  made  by 
the  defendant  that  be  intended  to  make  an 
afilrmative  defense,  to  the  cause  of  action, 
for  the  rescisslcm  of  the  mortgage  and  notes, 
and  for  other  rdlef.  Including  damages,  and 
that  Elizabeth  Brandt  was  a  necessary  par- 
ty thereto,  the  court  required  the  plaintiff 
to  bring  In  Elizabeth  Brandt,  his  wife,  as 
a  party  plaintiff,  and  thereafter  an  amended 
complaint  and  a  second  amended  complaint 
were  filed  In  the  cause,  for  the  recovery  of 
the  indel>tedness  due,  and  the  foreclosure 
of  the  mortgage  therefor,  and  to  reform  the 
mortgage  to  correct  a  mistake  In  describing 
the  land,  which  defendant  conceded. 

On  August  28,  1918,  defendant  filed  an 
answer,  which,  after  making  various  admis- 
sions and  denials,  contained  three  affirmative 
defenses,  among  others  demanding  a  rescis- 
sion of  the  instrument  shed  on,  and  offering 
to  restore  the  premises  up<Ml  the  paymoit  to 
him  of  certain  sums  paid  out  by  him  during 
his  possession  of  the  real  estate,  and  for  dam- 
ages alleged  in  the  sum  of  $15,222.81.  The 
affirmative  answers  were  replied  to  by  plain- 
tiffs, containing  certain  admissions,  and  de- 
nials of  most  of  the  allegations  of  each  of  the 
affirmative  answers,  and  also  pleading  to 
eadi  of  the  affirmative  answers  that  the  same 
had  not  been  commenced  within  the  time 
provided  by  law,  and  therefore  could  not  be 
sustained. 

The  court,  over  the  obJecUcms  of  plain- 
tiffs, allowed  a  Jury,  and  after  trial  to  the 
Jury,  the  Jury  returned  a  general  verdict 
allowing  damages  to  defendant  in  the  sum  of 
$6,425,  and  answered  26  special  interrogato- 
ries propounded  to  them,  favorably  to  defend- 
ant. 

The  trial  court  did  not  permit  any  issue 
tending  to  set  up  a  rescission  of  the  Instru- 
ments sued  on  by  plaintiffs,  but  required 
the  defendant  to  elect  as  to  his  affirmative  de- 
fenses. Defendant  electing  to  stand  upon 
the  issue  of  damages  under  the  affirmative 
defense,  for  misrepresentation  and  fraud  al- 
leged to  have  been  committed  by  plaintiffs 
against  him,  only  those  issues  were  submit- 
ted to  the  Jury. 

From  tbe  evidence  It  appears  that  during 
tbe  latter  part  of  August  or  fore  part  of  Sei^ 
tember,  1913,  plaintiffs  were  the  owners  of  a 
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tract  of  land  in  Gbelan  coiuUy, .  C(mta1ning 
10.86  acres;  that  this  tract  was  planted  to 
Wiopsapa  and  Spltzenberg  apple  trees,  witb 
pear  fillers,  which  had  been  planted  four  or 
five  years;  that  there  was  an  eight-room 
bouse  upon  the  premises,  and  bams  and  oth- 
er buildings.  On  about  jSeptember  8,  1913, 
plaintiffs  and  defendant  entered  Into  a  writ- 
ten contract  whereby  plaintiffs  agreed  to 
seU,  and  defendant  agreed  to  buy,  for  the 
sum  of  $12,000,  the  10.8&-acre  tract,  and  de- 
fendant paid  thereon  the  sum  of  $200  to 
bind  the  bargain.  In  October,  1918,  the 
defendant  paid  (5,000  additional,  and  plain- 
tiffs executed  a  deed  of  the  premises.  Golden 
giving  back  a  mortgage  for  $0,800  to  se- 
cure the  deferred  payments,  $800  of  which 
was  payable  on  or  before  January  1,  1916, 
and  the  balance  due  In  yeaily  payments  with 
interest  at  7  per  cent  per  annum,  the  last 
being  payable  in  January,  1918;  none  of 
the  inta«8t  was  due  or  payable  until  Jan- 
uary, 1916.  In  April  or  Blay,  1914,  defend- 
ant went  into  ixjssesslon  of  the  premises  and 
redded  thereon  continuously  up  to  the  date 
of  the  trial,  and  was  then  still  in  possession 
thereof.  In  January,  1916,  when  the  first 
note  arid  the  first  interest  payment  became 
due  on  the  first  mortgage,  the  defendant  was 
unable  to  meet  the  same,  and  plaintiffs 
thereupon  threw  off  all  of  the  Interest  on 
the  $6,800  indebtedness  from  the  date  of  the 
mortgage  to  January  1. 1010,  and  the  defend- 
ant made  and  executed  a  new  mortgnge  and 
notes  for  $6,800,'  plus  $375  whidi  was  owing 
by  Brandt  on  a  water  right,  and  was  then 
assumed  by  Golden.  The  payments  were  ar- ' 
ranged,  $375  due  March  1,  1017,  $600  du« 
Mlsrch  1,  1918,  $1,600  due  March  1,  1919, 
$2,000  due  March  1,  1920,  and  $2,S0O  due 
March  1,  1921,  no  interest  becoming  due  and . 
payaMe  until  March,  1918.  The  first  $375 
note  was  paid  by  Golden  in  1917,  after  ma- 
turity. 

Upon  the  $600  note,  and  interest  on  the 
entire  amount  becoming  due,  in  March,  1918, 
the  defendant  falling  and  refusing  to  pay  any 
portion  thereof,  the  plaintiffs  declared  the 
entire  amount  due  and  payable  under  the 
terms  of  the  mortgage  and  notes,  and  com- 
menced foreclosure  proceedings  for  $6,800, 
with  interest  at  7  pw  cent,  per  annum  from 
January  1,  1916,  an  attorney's  fee  of  $700, 
and  costs. 

The  fraud  and  misrepresentation  alleged 
by  defendant  In  the  atfirmaHve  answers  were 
In  substance  that  the  plaintiffs  and  their 
agents  represented  that  the  land  was  free 
from  frost;  that  the  trees  would  produce 
1,000  boxes  of  apples  in  1914,  2,000  boxes  In 
lOlS,  4,000  boxes  in  1016,  and  8,000  boxes 
in  1017 ;  that  a  part  of  the  land  which  was 
bench  land  and  side  bill  from  the  bench  con- 
tained only  IMi  acres  of  land,  whereas  in 
truth  and  fact  (t  contained  2.46  acres.  The 
land  In  qaeetlon  la  a  aqoare  tract  bounded 


by  metee  and  bounds;  and  the  greater  por- 
tion of  it,  outside  of  a  small  tract  on  the 
western  side  of  It,  is  leveL  The  tract  OB 
the  western  side,  called  the  bench  land,  is 
somewhat  Irregular  In  shape;  but  the  top 
or  bench  Is  level  and  regular,  and  the  slope 
therefrom  to  the  low  land  could  be  easily 
seen  and  observed.  The  defendant  made  no 
attempt  to  ascertain  the  exact  area  of  the 
bench  land  and  the  side  bill  until  1917,  when 
he  employed  an  engineer  to  surrey  it,  and 
the  engineer  surveyed  the  top  or  bench  land, 
and  then  estimated  the  area  of  the  side  hill 
separately,  measuring  around  the  side  of  the 
hill.  The  bench  land  at  the  time  of  the  sale 
to  Golden  was  all  planted  to  trees,  and  the 
side  hill  was  terraced  and  planted  to  trees 
and  grapes. 

Twenty-eight  errors  are  claimed  by  appd- 
lants,  and  tbe  briefs  take  a  wide  range  In 
argument  We  shall  deal  only  with  one,  bow- 
ever,  deeming  It  decisive  of  the  controversy. 

We  shall  assume  that  the  findings  and  ver- 
dict of  the  Jury  and  of  the  court  who  con- 
sidered the  findings  and  verdict  of  the  Jury 
as  advisory  only,  as  concluding  the  facts'  as 
to  the  misrepresentations.  We  are  then 
forced  to  conclude  that  the  statute  of  limita- 
tions pleaded  by  plaintiffs  to  tbe  affirmative 
defenses  and  the  counterclaim  should  apply. 

This  counterclaim,  and  the  affirmative  de- 
fenses, were  first  set  up  August  28,  1018. 
Defendant  went  into  possession  of  the  prem- 
ises In  April  or  May,  1914.  He  rema,lned 
continuously  In  possession  until  the  trial. 
H°e  alleged  and  testified  that  tbe  crops  of 
fruit  on  the  land  from  the  time  he  went  Into 
possesstcxi  until  the  trial  were  so  injured 
and  damaged  by  frost  that  he  never  had  a 
full  crop;  never  had  anything  to  approach 
what  he  claimed  plaintiffs  represented  he 
would  have  the  first  year;  and  yet  that  be 
never  discovered  that  the  failure  was  on  ac- 
count of  frost  until  1017,  and  that  he  could 
not  have  discovered  it  sooner. 

He  testified,  however,  that  he  was  61  years 
of  age;  that  he  came  from  Russia,  where 
be  had  been  a  teacher;  that  he  went  first 
to  New  York  where  he  was  In  business,  and 
then  to  West  Virginia  where  he  was  in  busi- 
ness, and  came  thence  to  Washington;  that 
he  first  went  to  EUensburg,  and  examined 
farm  and  fruit  lands  In  that  locality;  that 
he  was  desirous  of  getting  a  commercial 
orchard ;  that  he  went  to  Pullman  and  at- 
tended the  horticultural  school  at  the  Wash- 
ington State  College  tor  a  full  year,  and  re- 
mained In  that  school  after  he  had  bought 
the  land  in  question  In  September,  1913,  un- 
til April  or  May,  1914,  when  he  established 
his  residence  on  the  land;  that  while  at 
Pullman  he  studied  abaut  frost  conditions 
as  affecting  fruit  orchards,  and  Icnew  some- 
thing about  frost  pockets;  that  he  found 
that  a  frost  pocket  meant  a  depression  sur- 
rounded by  other  landa.  and  that  be  exam- 
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Ined  thla  land,  and  ft>nnd  tbat  tbe  low  land 
-was  "partially  surrounded";  that  it  waa 
dosed  on  one  side,  and  partly  closed  on  an- 
other, and  the  flist  impression  he  had  was 
that  it  mSfstit  be  a  frost  pocket;  and  he 
asked  the  plaintiffs  and  their  selling  agents 
U  they  did  not  thinly  it  Iiad  ever  been  af- 
fected by  frost,  or  if  it  waa  not  a  frost  pock- 
et, and  they  said  it  had  not,  and  was  not: 
that  be  repeatedly  asked  them  the  same  ques- 
tion ;  that  lie  procured  the  services  of  a  Mr. 
Morris,  who  was  the  head  of  the  hortlcnl- 
tnral  d^mrtment  of  the  'Wbsbington  State 
C<^ege  and  (n  whom  he  had  implicit  confi- 
dence, and  with  Mr.  Morris  h'e  made  several 
examinations  of  the  land  in  question,  and 
of  other  lands,  comparing  tliem;  went  over 
tills  land  thoroughly,  had  the  soil  analyzed, 
paid  Mr.  Morris  for  his  servicesi  and  relied 
on  Mr.  Morris'  Judgment  and  knowledge. 
He  further  testified  that  In  the  taring  of 
1914  the  blossoms  formed  on  the  trees  and 
then  the  frost  killed  the  blooms  and  they 
turned  brown.  In  1916  the  same  thing  hap- 
pened; that  in  1914  and  1915  he  knew  his 
land  was  affected  by  frost  to  some  extent; 
that  in  1916  there  was  a  general  failure  of 
fruit  crop  in  that  particular  locality  on  ac- 
enmt  of  frost;  and  that  in  1917  there  was 
a  failure  on  account  of  frost 
Several  of  liis  witnesses  testified  that  In 

1914  it  was  apparent  that  his  apple  trees,  as 
well  as  other  apple  trees  in  that  immediate 
locality,  tiad  I)een  affected  by  frost,  and  that 
in  191B  it  was  very  apparent  Some  of  the 
witnesses  testified  that  any  one  of  average 
intelligence  could  see  in  1914  that  the  treoa 
on  that  land  were  affected  by  frost;  tliat 
it  would  hardly  l>e  jposslble  for  a  man  to  live 
there  on  the  ranch  during  the  years  1914  and 

1915  and  not  notice  the  frost  It  is  in  evi- 
dence that  trees  of  the  age  of  the  trees  on 
this  land  when  defendant  bought  it  would 
not  bear  to  any  great  extent,  but  were  sup- 
posed to  come  to  fairly  fnU  bearing  about 
tl>e  year  that  defendant  went  into  posses- 
Bl<»,  or  1914. 

We  are  of  the  opinion  that  this  case  la 
am  trolled  by  our  decisions  in  Deering  v. 
Holcomb,  26  Wfash.  688,  67  Pac.  240,  661; 
Irwin  T.  Etolbrook,  82  Wash.  349,  73  Pac. 
860;  McDonald  v.  McDongall,  86  Wash.  339, 
160  Faa  625;  and  Hoy  v.  Butk,  92  Wash. 
686,  169  Pac.  701. 

In  the  last  case  dted,  a  suit  had  been  be- 
gun for  damages  for  fraudulent  representa- 
tions, by  the  purchasers  of  the  land  In  April, 
1915 ;  plaintiffs  having  lived  on  the  land  con- 
tinuondy  since  the  early  part  of  1910.  ^ey 
alleged  and  testified  that  it  was  not  until 
May  or  June,  1912,  that  they  discovered  the 
fraud  perpetrated  upon  them  by  respondents 
representing  tliat  the  lands  were  free  from 
frost,  and  ttiat  a  certain  drainage  system 
could  drain  certain  portions  of  the  land. 
This  court  held  that  it  could  be  only  an  "idle 
■aBtitlpn"  that  tbey  did  not  discover  the 
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fraud  prior  to  May  or  June,  1912.    We  far 

ther  said: 

"PlaiDtiffs  had  a  fair  chance  more  than  tbrea 
years  before  suit  to  test  the  soil,  and  as  for  the 
drainage  system,  they  could,  even  as  early  as 
the  autumn  of  1911,  view  that  installed.  It 
will  not  do  to  say  that  they  did  not  sooner  have 
reasonable  opportunity  to  discover  the  fraud 
they  complain  of,  and  if  they  did  have  reason- 
able opportunity,  they  are  luirred  by  the  inter- 
pretation we  have  long  placed  upon  section  169 
of  Rem.  &  BaL  Code,  respecting  the  three-year 
period  after  discovery  of  a  fraud.  [Citing 
cases.] 

"What  was  said  in  the  Holbrook  Case  may 
wen  be  said  here,  that  plaintiff  was  living 
where  these  things  occurred,  had  easy  access 
to  the  sources  of  information,  and  was  of  ordi- 
nary intelligence.  He  had  every  reason  to  make 
investigation  promptly,  and  not  a  single  means 
of  finding  out  things  for  lilmseU  was  witliheid 
from  him." 

So  in  this  case:  Defendant  who  set  up 
the  afllrmative  defenses  and  counterclaim  al- 
leging fraud  and  misrepreseutatlon  in  Au- 
gust 1918,  was  a  man  of  more  than  ordinary 
intelligence.  He  had  a  highly  trained  mind, 
and  tiad  been  an  instructor  in  a  school  or  col- 
lege. He  had  attended  a  special  technical 
school  for  the  purpose  of  learning  about  the 
culture  of  fruit,  and  alraut  the  conditions  of 
soil  and  climate  affecting  fruit  culture. 
If,  as  he  says,  he  properly  sfprayed,  pruned, 
and  cultivated  the  fruit  trees  in  each  of  the 
years  (although  appellants  controvert  Qiis). 
and  he  did  not  obtain  the  crop  that  he  should 
have  grown  on  the  fruit  trees  in  1914,  with 
his  general  and  special  knowledge  concern- 
ing the  same,  he  certainly  knew,  or  should 
have  known,  in  1914,  that  the  land  was  af- 
fected by  frost  and  should  have  made  com- 
plaint then.  If,  however,  he  had  desired 
to  be .  especially  fkir,  and  to  give  the  land 
another  trial  for  another  season  to  see  wheth- 
er the  frost  had  been  merely  incidoital  or 
unusual  in  1914,  then  in  1916  he  would  have 
given  it  a  sufficient  trial,  and  should  have 
made  complaint  then.  Instead  of  that,  he 
remained  on  the  land  and  in  1916  lulled  ap- 
pellants into  further  security  by  executing 
new  notes  and  a  new  mortgage  in  substitu- 
tion for  the  original  ones.  So,  also,  as  to 
the  waste  land  which  he  says  was  one  acre 
more  than  was  represented  to  him.  In  1914 
and  1915  he  was  certainly  familiar  with 
every  acre  of  the  land  bought  If  he  thought 
there  was  more  waste  land  than  was  rep- 
resented to  him,  he  should  have  taken  steps 
ro  ascertain  the  same.  Instead  thereof,-  ho 
continued  to  cultivate  all  the  land.  Including 
the  waste  land  vrith  its  trees  and  vines,  and 
made  no  complaint  up  to  the  time  he  gave 
the  new  notes  and  mortgage,  nor  thereafter 
at  any  time  until  he  filed  Ills  affirmative  an- 
swer and  counterclaim. 

Sndi  negligence  on  the  port  of  defendant 
to  discover  and  make  known  the  firaud.  If 
any  has  been  perpetrated  upon  him,  uon 
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than  three  years  prevlons  to  Ws  affirmative 
action,  must  be  held  to  have  been  discovered. 
Irwin  V.  Holbrook,  supra. 

We  are  of  the  opinion  that  appellants  are 
entitled  to  a  decree  for  the  amount  sued  for 
In  their  second  amended  complaint,  with  In- 
terest as  prayed,  and  for  attorney's  fees  and 
costs. 

The  trial  court  having  granted  Judgment 
for  the  difference  between  the  damages 
awarded  defendant  and  the  amount  of  plain- 
tiff's debt,  which  amounted  to  $375,  gave 
Judgment  therefor,  and  for  $75  attorney's 
fees.  In  view  of  the  amount  Involved  here- 
in, and  the  difficult  litigation  which  has  fol- 
lowed appellant's  institution  of  their  fore- 
closure suit,  we  are  of  the  opInlMi  that  an 
attorney's  fee  of  $700  should  be  allowed 
appellants  as  prayed  in  their  complaint 

Judgment  reversed  and  remanded,  with  in- 
structions to  enter  a  decree  in  conformity 
herewith. 

PARKER,  O.  J.,  and  MACKINTOSH  and 
BRIDGES,  JJ.,  concur. 


(115  Wash.  309) 

DUFORD  V.  CITY  OF  SEATTLE. 
(No.   16305.) 

(Supreme  Court  of  WasUngton.   April  11, 
1021.) 

Street  railroads  <8=>99(I2)  -  Waaon  driver 
tumlno  upon  track  wlthoot  looking  back  held 
negligent. 

A  wagon  driver,  who  saw  a  street  car  ap- 
proadiing  a  block  and  a  half  away,  and  who 
slowly  drove  parallel  to  the  track  without  look- 
ing back  for  a  distance  of  60  feet,  and  then 
without  signal  to  motorman  and  without  danc- 
ing back  to  ascertain  proximity  of  car  abruptly 
tamed  upon  track  to  cross  the  street,  held  con- 
tribntorily  ne^gent 

I>epertment  2. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  B.  J.  Duford  against  the  City  of 
Seattle.  Judgment  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Walter  P.  Meier  and  Ev^ing  D.  Colvin,  both 
of  SeatUe,  for  respondent 

MITCBELIi,  J.  The  appellant  brought 
this  action  against  the  dty  of  Seattle  to  re- 
cover for  injuries  to  his  person  and  prop- 
erty, caused  by  a  collision  between  one  of  the 
city's  street  cars  and  the.  horse  and  wagon 
driven  by  the  appellant     He  was  nonsuited 


In  the  trial  court,  and  from  a  Judgment  of 
dismissal  of  the  action  prosecutes  this  appeal. 

The  respondent  owns  and  operates  a  sys- 
tem of  street  railways.  One  of  Its  lines  ex- 
tends along  Westlake  avenue,  which  runs 
north  and  south.  It  Is  a  double  track  line — 
cars  running  north  occupy  the  easterly  track. 
Hie  avenue  Is  intersected  by  Ninth  avenue, 
which  runs  In  a  northwest  and  southeast 
direction.  About  5  o'clock  on  the  afternoon 
of  September  5  the  appellant  was  driving  a 
one-horse  laundry  wagon  north  on  Westlake 
avenue.  He  was  on  the  way  to  the  Superior 
Laundry,  which  was  situated  on  the  south- 
erly side  of  Ninth  avenue  and  westerly  from 
Westlake  avenue  a  distance  of  about  150 
feet.  His  wagon  was  the  ordinary  covered 
laundry  wagon,  with  a  window  in  the  rear 
curtain  and  One  in  each  curtain  on  the  sides 
of  the  driver's  seat  He  had  been  engaged 
In  the  business  at  which  he  was  then  em- 
ployed some  14  or  15  years,  the  last  few  of 
which  he  transacted  business  with  the  Supe- 
rior Laundry,  and  was  entirely  familiar  with 
tlie  scene  of  the  accident  and  its  surround- 
ings. 

On  the  occasion  of  the  accident  he  traveled 
north  on  the  east  side  of  Westlake  avenue, 
his  horse  trotting  down  the  avenue,  until  he 
reached  a  point  about  50  feet  south  of  the 
southerly  curb  line  of  Ninth  avenue,  at  whidi 
time  he  looked  back  and  saw  a  street  car 
approaching  "pretty  fast"  from  the  south, 
about  "1  to  1%  blocks  away."  Then,  still 
going  north,  he  let  his  horse  walk,  paralleling 
the  nearer  street  car  track,  10  or  12  feet 
from  it,  veering  slightly  to  his  right  until  he 
reached  a  point  Indicated  by  the  southerly 
curb  line  of  Ninth  avenue  extended,  where 
he  turned  abruptly  to  his  left,  and  in  cross- 
ing the  street  car  track  his  wagon  was 
struck  by  the  north-bound  street  car,  result- 
ing In  the  injuries  complained  of.  Ther«  was 
no  other  traffic  nor  any  pedestrian  on  the 
street  in  the  vidnlty  at  that  time.  The  ap- 
pellant was  hard  of  hearing,  and  he  testi- 
fied that  after  seeing  the  approaching  car, 
when  it  was  1  to  IVi  blocks  away,  he  gave 
it  no  further  attention  until  on  crossing  the 
track  he  heard  the  street  car  gong,  but  too 
late  to  avoid  the  collision.  The  only  other 
witness  for  the  appellant  was  a  merchant,- 
who  was  engaged  in  his  place  of  business 
near  the  scene,  and  who  first  became  aware 
of  the  trouble  by  the  crash  of  the  collision. 
There  was  no  testimony  as  to  the  speed  of 
the  car  other  than  that  of  the  appellant  that 
"it  was  coming  pretty  fast,"  and  that  of  the 
merchant  who  said  the  car  was  stopped 
about  100  to  150  feet  after  striking  the  wag- 
on. It  appears  that  in  turning  to  his  left 
Just  before  the  collision  the  appellant  was 
going  directly  towards  the  laundry  situated 
on  his  left-hand  side  of  Ninth  avenue,  rath- 
er than  proceed  across  the  center  of  Ninth 
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avenne  before  tnmtng  to  the  left,  as  he  ad- 
mitted he  usually  did. 

In  all  essential  partlculan  this  case  Is 
similar  to  the  case  of  Fowler  ▼.  Seattle^  90 
Wash.  875, 156  Pac  2,  wherein,  notwlthstand- 
log  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  a  dismissal  was  directed  by  this 
court.  The  facts  In  that  case  as  stated  by 
the  court  were: 


"Bespondent,  a  teamster  of  20  years'  expe- 
rience, was  driving  an  express  wagon  north  on 
Broad  street,  in  the  city  of  Seattle.  He  was 
driving  along  the  east  car  track,  the  west  track 
being,  at  the  time,  used  for  cars  going  both 
north  and  sonth.  As  he  approached  Seventh 
avenue  north,  and  when  from  35  to  SO  feet 
from  the  crossing,  he  looked  and  saw  a  street 
car  approaching  from  the  south.  It  was  about 
a  block  and  a  half  away,  as  he  .then  estiimated 
the  distance.  A  subsequent  inspection  and  esti- 
mate fixed  the  distance  at  from  300  to  390  feet 

"When  respondent  came  to  Seventh  avenue 
he  turned  abruptly  across  the  tracks.  His 
horse  had  gotten  over,  but  the  car  struck  the 
wagon,  demolishing  it  and  injuring  respondent. 
Negligence  is  alleged,  in  that  the  car  was  being 
driven  at  an  excessive  rate  of  speed,  and  that 
no  bell  or  warning  was  sounded  to  warn  him  of 
the  near  approach  of  the  car." 

In  discussing  the  case  It  was  said: 

"The  fact  is  clear  that  respondent,  after  see- 
ing a  car  approaching  on  a  city  street  and  ap- 
preciating that  'they  run  pretty  fast,  •  •  • 
like  a  wtiirlwind,'  and  being  in  a  situation  that 
would  indicate  to  the  motorman  that  be  in- 
tended to  pursue  a  course  parallel  to  the  street 
car,  suddenly  turned  in  front  of  the  car,  with- 
out looking  and  without  taking  any  account  for 
his  own  safety.  We  have  held  such  conduct 
to  be  negligence,  and  denied  a  recovery  in  the 
followfaig  cases:  Johnson  v.  Washington  Water 
Power  Co.,  78  Wash.  616,  132  Pac.  392;  Bee- 
man  V.  Pnget  Sound  Traction,  L.  &  P.  Co.,  79 
Wash.  137,  139  Pac.  1067;  Gilford  v.  Washing- 
ton Water  Power  Co.,  85  Wash.  841,  148  Pao. 
11;  Arpagaus  v.  Washington  Water  Power  Co., 
86  Wash.  83,  149  Pac.  346;  Briscoe  v.  Wash- 
ington-Oregon Corporation,  84  Wash.  29,  146 
Pac  996." 

Farther,  the  opinion  quotes  from  the  case 
of  Johnson  v.  Washington  Water  Power  Co., 
supra,  and  concludes  the  opinion  as  follows: 

"As  in  the  Johnson  Case  and  the  other  cases 
dted,  respondent  voluntarily  put  himself  in  a 
dangerous  situation  without  warning,  and  at  a 
time  when  the  exercise  of  reasonable  care  on 
the  part  of  the  motorman  could  avail  hxn  noth- 
ing in  the  way  of  protection." 

Upon  the  authority  of  those  cases,  the 
Judgment  In  this  case  is  affirmed. 

PARKER,  C.  J.,  and  TOL.MAN,  MAIN,  and 
MOUNT,  JJ.,  concur. 


16 

(US  Wash.  S27) 

FARMERS'  STATE  BANK  V.  BETCHER 
•t  al.    (No.  16260.) 

(Supreme  Court  of  Wasltington.   April  11, 
1921.) 


1.  Bills  ami  Botes  «=>537(e)— PlaintllT  held  a 
purchaser  Is  good  faith  as  matter  of  law. 

In  action  on  a  note  in  whidi  plaintiff  daim- 
ed  to  be  a  purchaser  for  value  before  matnri- 
ty  and  without  notice  of  any  defense,  where 
there  was  no  evidence  to  justify  conclusion  that 
plaintiff  was  guilty  of  bad  faith,  and  where 
plaintiff  knew  maker  by  reputation,  knew  or  be- 
lieved that  he  was  finanrially  good,  and  pur- 
chased the  note  from  a  reputable  citizen  with- 
out being  in  any  way  brought  into  contact  with 
the  payee  or  the  other  indorsers  except  one 
who  represented  that  the  note  was  regular,  the 
court  properly  took  from  the  Jury  the  question 
of  whether  plaintiff  bank  had  purchased  note 
in  good  faith,  and  declared  it  a  good-faith  pnr- 
diaser  as  a  matter  of  law. 

2.  Bills  and  notes  «=s>354— Bank's  discount  of 
note  did  not  warrant  conclHSlon  that  bank 
purchased  note  In  bad  faith. 

That  bank  in  accordance  with  its  custom 
discounted  note  B  per  cent,  did  not  warrant  the 
conclusion  that  the  bank  purchased  the  note  in 
bad.  faith. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
C!ounty;    Bruce  Blake,  Judge. 

Action  by  the  Farmers'  State  Bank  against 
J.  A.  Betcher  and  others.  Verdict  for  .de- 
foidants,  and  from  judgment  for  plaintiff 
notwithstanding  the  verdict,  defendants  ap- 
peaL    Affirmed. 

E.  B.  Quackenbnsh,  of  Spokane,  for  ap- 
pellants. 

Frank  Lebeck  and  Sumner  &  Lebeck,  all  of 
Wenatdiee,  for  rejpondent 


TOI/MAN,  J.  Respondent,  claiming  to  be 
a  purchaser  for  value  before  maturity  and 
without  notice  of  any  poealble  defense, 
brought  this  action  to  recover  upon  a  promis- 
sory note  for  $5,000  and  interest  The  case 
was  tried  to  a  juiy,  which  found  a  verdict 
in  favor  of  appellant,  the  defendant  below. 
A  motion  for  judgment  non  obstante  veredic- 
to was  duly  interposed,  granted,  and  a  judg- 
ment as  prayed  for  entered,  from  wliich  this 
appeal  is  taken. 

Appellant  by  his  pleadings  and  testimony 
on  the  trial  undertook  to  show  that  the  note 
sued  upon,  was  one  of  the  notes  referred  to 
in  Betcher  v.  Kunz,  192  Pac.  955,  and  that 
his  signature  was  obtained  without  any  valid 
consideratl<»  by  first  plying  him  with  drug- 
ged liquor  to  an  extent  which  rendered  mm 
mentally  Incompetent  to  contract,  in  pursu- 
ance of  an  unlawful  conspiracy;  and,  far- 
ther, that  respondent,  by  the  ezerdse  of  or- 


«=9For  other  cmm  see  lame  topic  and  KET-NCMBER  in  all  Kay-Numbered  Dlsests  and  lodexes 


Digitized  by 


Google 


18 


1«7  PACinO  BEPOBTEB 


<Wadi. 


dinary  can,  and  tqr  making  reasonable  In- 
quiry, could  have  ascertained  such  facts  be- 
fore purchasing  the  note. 

[1]  It  is  now  contended,  aa  in  the  case  of 
Larsen  t.  Betcher,  19S  Pac.  27,  that  the  bur- 
den of  showing  that  the  note  was  purdiased 
in  good  faith  was  ppon  the  plaintiff,  and  that 
the  facts  and  drcnmstances  were,  such  as  to 
make  this  a  question  for  the  Jury.  The  law 
applicable  is  fully  discussed  in  Larsen  t. 
Betcher,  supra;  and,  after  a  careful  consid- 
eration of  the  testiinony,  we  find  nothing 
w&lch  would  Justify  any  reasonable  mind  in 
concluding  that  respondent  was  guilty  of  bad 
faltb.  Bespondenf s  officers  knew  appellant 
by  general  reputation;  knew,  or  believed, 
that  he  was  financially  good,  purchased  the 
note  from  a  reputable  citizen  of  their  com- 
munity without  being  in  any  way  brought 
into  contact  with  the  payee  or  the  other  In- 
doisers,  except  one  Miller,  who  represented 
to  them  that  the  note  was  regular  In  every 
way;  and  there  was  nothing  to  create  even 
suspicion  that  the  note  was  given  In  a  stock 
transaction  or  to  a  stock  salesman,  as  in  the 
Larsen  Case. 

[2]  The  fact  that  the  note  was  discounted 
5  per  cent,  that  appearing  from  the  evidence 
to  be  in  accordance  with  the  bank's  custom, 
was  not  a  drcumstance  from  which  the  Jury 
might  draw  the  conclusion  of  bad  faith. 

On  the  authority  of  Larsen  v.  Betcher,  su- 
pra, and  the  cases  there  cited,  the  judgment 
iB  affirmed. 

PABKBB,  O.  3^  and  MITCHELL,  MAIN, 
and  MOUNT,  JJ.,  ccmcur. 


(lis  Wash.  301) 

R08LUND   y.   BROWNLOW.     (No.    r623l.) 

(Supreme  Court  of  Wasbington.    April  11. 
1921.) 

1.  Fraad  «s»68 (2)— Findings  of  earnings  of 
roomlag  boase  sold  sustained. 

In  an  action  for  damages  for  fraud  in  sell- 
ing a  rooming  house  busineBS  to  plaintiff,  evi- 
dence Aeld  snffident  to  support  the  trial  court's 
findings  as  to  the  earnings  of  the  business. 

2.  Fraad  «S959— Testlmoay  as  to  character  of 
rooMlag  boas*  sold  held  properly  exoiuded. 

In  an  action  for  damages  for  fraud  in  sell- 
ing a  rooming  bouse  to  plaintiff,  denial  to 
plaintiff  of  opportunity  to  prove  the  character 
of  the  house  defendant  was  operating,  through 
the  sustaining  of  objections  to  questions  indi- 
cating the  arrest,  two  or  three  days  before 
the  sale,  of  a  housekeeper  in  the  hotel  for  the 
alleged  illegal  sale  of  liquor,  held  not  reversi- 
ble error,  it  clearly  appearing  the  housekeeper 
did  not  contipl  the  rents,  and  the  manager  tes- 
tifying she  bad  control  of  the  bouse  until  it 
was  sold,  etc. 


3.  Appeal   and  error  «s>IO50(2)— Immaterial 
testimony  held  harmless. 

In  an  action  for  damages  for  fraud  In  sell- 
ing a  rooming  house  business  to  plaintiff,  tes- 
timony by  defendant  aa  to  the  amount  she  paid 
for  the  business,  being  immaterial,  was  barm- 
leas  to  plaintiff  buyer. 

4.  Fraud  «es>68— FIndlags  held  not  required  ap* 
on  payments  Into  oourt  pending  salt. 

Where  action  was  begun  as  one  for  rescis- 
sion of  sale  of  rooming  house  baslness  or  in 
the  alternative  for  damages  for  fraud  in  making 
the  sale,  and  upon  trial  plaintiff  waived  rescis- 
sion and  elected  to  try  the  case  as  a  damage 
suit,  no  notice  was  tequired  to  be  taken  in 
either  the  findings  of  fact  or  the  judgment  of 
plaintiff  buyer's  voluntary  payments  into  the 
registry  of  court,  if  proper  in  protection  of 
plaintiff  buyer's  rights  m  a  strict  action  for 
rescission. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Oalvln  O.  Hall,  Judge. 

Action  by  Carl  A.  Roslund  against  Nellie 
Brownlow.  Judgment  of  dismissal,  plaintiff 
appeals.    Affirmed. 

Gay  &  Orlffin,  of  Seattle,  for  appellant. 
John  F.  Dore,  of  Seattle,  for  respondent 

MITCHELL,  J.  This  actl(m  was  brought 
for  a  rescission  of  the  sale  of  the  Mason 
Hotel  business  In  Seattle,  made  to  the  plain- 
tiff, Carl  A.  Boslund,  by  the  defendant,  Nel- 
lie Brownlow,'  on  February  6,  1920,  or  In  the 
alternative  for  damages  in  the  sum  of  $2,000 
because  of  fraud  alleged  to  have  been  com- 
mitted by  the  defendant  in  making  the  sale. 
The  consideration  was  $4,000  cash  and  a 
chattel  mortgage  on  the  furniture  in  the  sum 
of  $2,000,  payable  in  monthly  Installments. 
The  plaintiff  made  no  payment  on  the  mort- 
gage, but  within  a  month  commenced  this 
action.  Without  any  order  of  the  court  and 
without  the  consent  or  suggestion  of  the  de- 
fendant, he  paid  the  monthly  installments 
together  with  interest  provided  for  in  the 
mortgage,  as  they  became  due,  into  the  reg- 
istry of  the  court,  aa  stated  In  the  complaint 
to  abide  the  determination  of  the  suit  When 
the  case  was  called  for  trial,  without  a  Jury, 
the  plaintiff  waived  all  claimed  right  of  re- 
scission and  elected  to  try  it  as  a  damage 
suit  Findings  and  conclusions  in  favor  of 
the  defendant  were  made  and  entered,  and 
from  a  Judgment  of  dismissal  thereon  the 
plaintiff  has  appealed. 

[1]  Assignments  of  error  I  to  IV,  inclusive, 
cover  the  same  proposl-tion.  In  the  com- 
plaint there  are  two  things  It  la  dalmed 
were  misrepresented:  First,  that  the  con- 
tents of  the  linen  room  of  the  hotel  did  not 
coincide  with  the  statement  furnished  In  that 
it  was  i^ort  a  substantial  number  of  sheets, 
towels,  bath  towels,  spreads,  curtains,  slips, 
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and  dresser  scarfs;  and,  second,  that  the 
monthly  gross  Income  of  the  hotel  of  $685 
was  greatly  exaggerated.  As  to  the  first 
Item  of  complaint  It  was  abandc«ed  In  the 
course  of  the  trial;  at  least  It  is  not  present- 
ed  <»  the  appeal.  The  second  ground  of  com- 
plaint constitutes  the  principal  controversy 
here.    The  conrt's  lindinga  were  as  follows: 

"in.  That  the  defendant  represented  to 
plaintiff  tiiat  dtiring  the  month  of  January,  1920, 
the  gioaa  income  of  said  hotel  was  the  gross 
■am  of  $68S. 

"IV.  That  said  hotel  did  earn  the  sum  of 
$6So  during  January,  1920,  and  for  some  months 
prior  thereto  earned  approximately  the  same 
som. 

"V.  That  no  false  representatioiis  were  made 
by  defendant  to  plaintiff,  and  this  plaintiff  was 
not  deceived." 

The  hotel  consistM  of  26  rooms  and  was 
nsed  only  as  a  rooming  house.  The  business 
bad  been  purchased  by  the  respondent  in 
September,  1919.  She  resided  at  another 
place  and  gave  none  of  her  personal  atten- 
tioa  to  the  hotel,  but  conducted  it  through 
an  agent  or  manager.  She  was  not  conver- 
sant with  the  details  of  the  different  room 
'  rents,  and  at  the  end  of  each  month  receiyed 
from  her  manager  a  statement  that  gave  the 
total  amount  only  of  receipts  for  the  month. 
There  is  evidence  to  show  that  at  some  time 
reasonably  near  the  date  of  the  sale  to  the 
appelant  the  rooms  which  were  rented  by 
the  wedc  or  the  month  produced  an  Income 
considerably  below  $686  per  m(Hith.  It  fur- 
ther appears  that  probably  each  of  the  rooms 
at  some  time  or  another  during  the  several 
months  of  that  winter  had  been  rented  by 
the  week  or  month,  but  not  all  at  any  one 
time.  Three  or  four  rooms  were  usually  re- 
served for  transients  at  a  higher  rate  which 
together  with  rents  received  from  roomers  by 
the  week  and  month  were  snfflclent  to  ac- 
count for  the  total  amount  reported  by  re- 
spondent's manager,  and  on  which  respond- 
ent relied  in  making  the  representation  as 
to  the  gross  income  of  the  business  in  selling 
the  prc^erty  to  the  appellant  This  matter 
was  but  a  question  of  fact,  and  the  evidence 
altogether  clearly  supports  the  findings. 

[2]  The  fifth  assignment  is  "that  the  court 
erred  in  denying  Oie  appellant  the  opportU; 
nity  of  proving  the  character  of  the  house 
respondent  was  operating."  Xo  such  issue 
was  raised  In  the  pleadings.  The  record 
fails  to  show  that  any  such  offer  of  proof 
was  made.  There  were  qurations  asked  by 
appellant's  counsel  of. adverse  witnesses  in- 
dicating the  arrest,  two  or  three  days  before 
the  sale  of  the  hotel  on  February  6  of  a 
housekeeper  in  the  hotel  for  the  alleged  ille- 
gal sale  of  intoxicating  liquor.  Objections 
were  sustained  to  the  questions.  This  is 
what  the  assignment  of  error  relates  to,  and 
it  is  argued  the  inquiry  was  to  account  In 


part  fbr  the  gross  Income  reported.  There 
was  no  reversible  error  In  the  ruling  of  the 
trial  court,  howoTer,  because  It  clearly  ap- 
pears the  housekeeper  did  not  control  the 
rents,  and  the  manager  who  testified  said 
she  had  control  of  the  house  from  October 
15  until  it  was  sold  by  the  resp<mdent  In 
February,  and  that  during  that  time  her 
monthly  reports -were  based  uix>n  rents  re- 
ceived. 

[31  It  Is  claimed  In  another  assignment 
that  the  court  prred  in  permitting  the  re- 
spondent to  testify  over  objections  as  to  the 
amount  she  paid  for  the  hotel  business.  The 
proof  may  have  been  somewhat  In  answer 
to  that  Introduced  by  the  appellant  as  to  the 
value  of  the  property  at  the  time  of  the  sale 
to  him,  but  at  most  It  was  immaterial  and 
can  in  no  way  change  the  eflTect  of  the  other 
evidence  in  the  case. 

[4]  It  is  argued  the  court  should  have 
found  and  determined  that  the  moneya  paid 
Into  the  registry  of  the  court  by  the  appel- 
lant during  the  pendency  of  this  suit  were 
so  paid  subject  to  the  termination  of  the  ac- 
tion and  for  the  use  and  benefit  of  the  re- 
spondent if  she  prevailed.  As  already  seen, 
the  payments  were  entirely  voluntary.  ISiey 
were  made  without  any  <»-der  of  court  or  re-< 
quest  Of  the  respondent  If  such  payments 
were  proper  In  protection  of  hia  rights  in  an 
action  for  resctesion,  which  was  one  of  the 
theories  of  the  complaint,  they  became  un- 
necessary whoi  that  theory  was  abandoned 
at  the  trial.  The  trial  of  the  case  as  an  ac- 
tion at  law  to  recover  damages  only  required 
no  notice  to  be  taken  of  the  payments  In 
either  the  findings  of  fact  or  the  Judgment 

The  motion  for  a  new  trial  was  properly 
denied. 

Judgment  affirmed. 

PARKER,  0.  J.,  and  MAIN,  TOLMAN, 
and  MOUNT,  JJ.,  concur. 
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(112  WaBh.  676) 
(No.  15635.) 

April  6, 


(Supreme  <3oart  of  Washington. 
1921.) 

Seduotlon  9=>49— Evitfenee  held  to  present  a 
Jury  question  as  to  defendant's  seduoing  pros- 
eoutrlx  and  to  sustain  a  conviction. 
EJvidence  field  to  present  a  jury  question  as 
to  whether  prosecutrix  submitted  to  sexual  in- 
tercourse with  defendant  through  hia  persua- 
sion, wiles,  and  arts  or  from  other  cause  and 
to  sustain  a  conviction. 

Mackintosh,  Main,  Mitdiell,  and  Mount,  JJ., 
dissenting. 

Bn  Banc. 

Appeal   from    Superior   Court,    Okanogan 
Ck)unty;  John  S.  Jurey,  Judge. 

On  rehearing.    Judgment  affirmed. 
For  former  c^inion,  see  192  Pac.  984. 
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P.  D.  Smith  and  W.  C.  Brown,  both  of 
Okanogan  (Walter  S.  Fulton,  of  Seattle,  of 
counsel),  for  appellant 

W.  C  Oresham,  of  Okanogan,  and  A.  R. 
Hllen  and  Thos.  M.  Askren,  both  of  Seattle, 
for  tbe  State. 

PARKE3R,  C.  J.  From  a  painstaking  re- 
view of  the  record  in  this  case,  after  hearing 
the  argument  of  counsel  for  the  respective 
Jmrties  upon  a  rehearing  en  banc,  we  feel 
constrained  to  hold  that  the  Judgment  of 
conviction  rendered  against  appellant  must 
be  affirmed;  as  was  concluded  by  the  major- 
ity of  the  Judges  upon  the  first  hearing  of  the 
cause  in  Departm^t  2  of  this  court  192 
Pac.  '984.  We  have  taken  particular  pains  to 
critically  read  all  of  the  evidence  as  found  in 
the  statement  of  facts,  rather  than  as  found 
in  abridged  form  in  the  abstract  thereof  pre- 
pared by  counsel,  with  a  view  of  determining 
whether  or  not  the  question  of  appellant's 
guilt  should  have  been  taken  from  the  Jury 
and  decided  by  the  court  In  his  favor  as  a 
matter  of  law;  that  being  the  question  to 
which  the  argument  of  his  counsel  was  for 
the  most  part  directed  upon  the  rehearing. 
We  tliink  there  need  be  but  little  said  here 
in  addition  to  what  is  said  In  the  majority 
department  opinion  on  that  question.  We 
note  that  the  argument  of  counsel  for  appel- 
lant, as  does  our  Brother  MOUNT'S  opinion, 
dissenting  from  the  conclusion  of  the  major- 
ity department  opinion,  seems  to  proceed  up- 
on the  assumption  that  the  prosecution  relied 
practically  .wholly  upon  the  testimony  of 
Ruth  Garrison.  If  we  could  so  view  this 
record,  it  is  possible  we  could  come  to  our 
Brother  MOUNT'S  conclusion;  but  we  cannot 
so  view  the  record.  The  testimony  of  the 
proprietor  of  the  hotel  at  Okanogan  was,  in 
substance,  that  appellant  and  Ruth  Garrison 
lived  for  some  time  at  his  hotel  to  all  out- 
ward appearances  as  man  and  wife,  both  oc- 
cupying the  same  room.  Two  other  wltness- 
ses  testified  to  admissions  made  by  appellant 
that  sexual  intercourse  took  place  between 
him  and  Ruth  Garrison  at  that  hotel  at 
about  the  time  charged,  as  will  appear  in  tes- 
timony presently  to  be  quoted.  It  therefore 
seems  to  us  that  there  was  testimony  tending 
strongly  to  support  the  fact  of  sexual  inter- 
course between  them  at  the  time  charged, 
wholly  Independent  of  Ruth  Garrison's  tes- 
timony. Touching  the  question  of  appellant's 
efforts  to  have  Miss  Garrison  submit  to  inter- 
course with  him  at  Seattle  before  he  went  to 
Okanogan,  we  have  the  testimony  of  two  wit- 
nesses— a  deputy  prosecuting  attorney  of 
King  county  and  an  officer  of  the  city  of  Se- 
attle— as  to  what  appellant  said  to  them 
touching  that  question.  In  an  interview  they 
had  with  him  about  March  19th,  upon  his 
return  to  Seattle  from  Okanogan.  The  testi- 
mony of  the  deputy  prosecuting  attorney 
touching  that  interview  was  in  part  as  fol- 
lows: 


"A.  We  started  out  by  asUng  Storra  what 
he  knew  about  the  mnrder  of  his  wife.  He 
said,  'Nothing.'  He  said  that  he  knew  nothing. 
He  said  that  he  hadn't  heard  of  her  death  even 
or  how  she  had  come  to  her  death  until  he 
reached  Wenatcbee,  when  be  read  it  in  the  pa- 
per. We  asked  him  then  when  his  relatioo* 
had  first  been  intimate  with  the  Garrison  girl, 
specifically  when  he  had  ^st  had  intercourse 
with  her.  He  said  that  his  first  act  of  inter- 
course with  her  was  in  Okanogan.  We  said  to 
him  that  he  had  been  calling  on  the  girl  almost 
nightly  at  her  apartment  He  said  yes;  that 
was  true.  We  said,  'Yon  stayed  there  some- 
times as  late  as  2  o'clock  in  the  morning?'  He 
said,  'Yes;  that  is  true.'  We  said,  'You  at- 
tempted repeatedly  to  have  intercourse  with 
her?'  He  said,  'Yes.'  We  said  then,  "Don't 
you  think  it  is  an  unreasonable  sounding  story 
that  yon  never  did  succeed  in  having  inter- 
course with  the  girl  until  she  came  to  Okano- 
gan?' He  said,  "Yes;  I  know  it  doesn't  sound 
like  the  truth,  but  it  is  the  God's  truth.'  I  be- 
lieve those  are  the  exact  language  he  used  in 
that  regard.  He  said  that  he  had  received  a 
letter  one  morning  while  he  was  here  in  Okan- 
ogan from  her,  stating  that  she  would  be  here 
on  the  night  train,  and  that  there  was  nothing 
left  to  do  but  to  go  down  to  the  train  to  meet 
her;  that  he  ha'd  taken  her  to  the  Bureau  Hotel 
and  registered  her  as  Mrs.  Storrs;  that  she 
had  occupied  room  17,  and  he  was  living  in- 
room  25;  that  she  occupied  that  room  for  a 
few  days  before  she  moved  into  his  room,  but 
she  had  stayed  here  about  a  week,  a  few  days 
more  or  less,  and  then  had  left;  that  the  next 
time  he  saw  her,  he  was  out  at  the  moving  pic- 
ture show  one  evening,  and  after  the  show  he 
went  back  to  the  hotel,  and  when  he  went  to  his 
room  at  the  hotel  he  found  her  in  bed  there." 

The  city  officer,  who  was  then  present  and 
participated  in  the  Interview,  in  his  testi- 
mony corroborates  the  above-quoted  porUon 
of  the  deputy  prosecuting  attorney's  testi- 
mony. The  testimony  of  these  two  witnesses, 
it  seems  to  us,  lends  strong  support  to  the 
view  that  in  the  accomplishment  of  the  final 
act  of  Intercourse  at  Olcanogan  she  was  se- 
duced by  appellant;  that  Is,  that  she  did  not 
yield  to  bim  merely  because  of  her  desire  to 
gratify  her  physical  sexual  passions.  The 
act  punishable  by  our  statute  (section  2441, 
Rem.  Code)  is  to  "seduce  and  have  sexual 
intercourse  with.  •  •  • "  xhe  decisions 
seem  not  to  furnish  any  well-defined  general 
rule  as  to  what  the  word  "seduction"  means 
when  used  as  in  this  statute.  When  we  ex-  ' 
elude  the  thought  of  a  mere  gratification  of 
physical  sexual  passions  and  the  selling 
by  a  woman  of  her  body  to  a  man,  practically 
all  other  inducements  which  cause  her  to 
yield  seem  to  be  properly  left  to  the  Jury  to 
decide,  as  to  their  sufficiency  to  constitute 
seduction.  We  are  impressed  with  the  obser- 
vation made  by  Justice  Thomas,  speaking  for 
the  Court  of  Appeals  of  Alabama,  In  Smith  v. 
State,  IS  Ala.  App.  399,  (i9  South.  402,  as  fol- 
lows: 

"What  temptation,  deception,  arts,  or  flattenr 
may  be  sufficient  in  one  case  to  overcome  th« 
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win  of  the  woman  and  cause  Iter  to  snrreoder 
her  Ttrtne  may  not  be  sufficient  in  another  case, 
depending,  as  it  does,  npon  the  relative  moral 
and  intellectnal  strength  of  the  man  and  the 
woman,  their  respective  positions  is  society, 
the  vantage  groond  of  the  man,  the  weakness 
of  the  woman,  her  necessities,  and  a'  variety 
of  conditions  and  circumstances  peculiar  to 
each  case,  which  must  be  Judged  of  by  the  jury. 
And  therefore,  when  any  temptation,  deception, 
arts,  or  flattery  at  all  are  shown,  it  must  be 
left  to  the  jury  to  say  whether  it  or  they  were 
sufficient,  and  whether  it  or  they  did  in  fact 
induce  the  intercourse,  or  whether  the  inter- 
course was  the  result  of  merely  a  desire  on  the 
part  of  the  woman  to  gratify  her  sesual  pas- 
sions or  deliberately  to  sell  herself  for  a  con- 
sideration, uninfluenced  and  not  superinduced 
by  the  arts  and  wiles  of  the  man." 

Viewing  the  whole  history  of  this  love 
affUr  between  these  two  people  from  the  time 
of  Its  Inception  to  the  final  consummation  of 
their  act  of  sexual  Intercourse  here  in  ques- 
tion, we  cannot  escape  the  conclusion  that  It 
was  for  the  Jury,  and  not  for  the  court  as  a 
matter  of  law,  to  say  whether  or  not  Ruth 
Garrison  yielded  her  body  to  appellant  be- 
cause of  his  persuasion,  wiles,  and  arts  prac- 
ticed npon  her,  rather  than  as  the  result  of 
her  mere  desire  to  satisfy  her  physical  sex- 
ual passions.  The  jury  could  well  believe 
that  It  was  the  formef  and  not  the  latter 
that  caused  her  to  finally  yield. 

We  have  reviewed  and  re-examined  the* 
questions  of  law  incident  to  appellant's  mo- 
tion tor  a  new  trial,  and  have  become  con- 
vinced that  they  have  all  been  properly  dls- 
IKsed  of  by  the  majority'  opinion  rendered  by 
Department  2. 

The  judgmoit  Is  afilrmed. 

FULLERTON,  HOLCOMB,  TOLMAN,  and 
BRIDGES,  JJ.,  ccmcur. 

MACKINTOSH.  J.  (dissenting).  While  1 
believe  that  the  dissenting  opinion  written 
by  Judge  Mount,  upon  the  first  hearing  of 
this  case,  reported  in  192  Pac.  984,  is  correct, 
and  that  the  evidence  In  the  case  upon  the 
appellant's  guilt  of  seduction  did  not  justify 
its  ButHnisdon  to  the  jury,  I  am  willing  to 
admit  that  the  majority  of  the  court  may 
be  correct  in  arriving  at  the  contrary'  con- 
<duaion,  but  I  am  satisfied,  beyond  any  doubt, 
that  the  majority  Is  incorrect  In  not,  at  least, 
granting  the  appellant  a  new  trial,  and  for 
this  reason:  The  record  shows  that  Ruth 
Garrison,  then  an  inmate  of  tiie  state  pen- 
itentiary, was  brought  in  attendance  at  the 
trial  upon  the  application  of  the  appellant, 
and  was  subpoenaed  as  his  witness;  that 
after  her  arrival  In  Okanogan  county  the 
am>ellant  and  his  counsel  were  by  the  court 
denied  the  right  to  confer  with  her  or  to 
have  any  communication  with  her  whatever, 
although  the  prosecuting  attorney  and  his  as- 
sistants were  allowed  to  talk  with  her  at 
will.    In  the  very  nature  of  the  case  she  was 
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the  most  material  witness  that  the  appellant 
could  have,  and  It  was  of  the  supremest  im- 
portance to  him  that  he  and  his  counsel 
should  know  what  her  testimony  inlght 
be  before  she  took  the  stand,  especially  as 
she  had  been  subpoenaed  In  his  behalf.  The 
Constitution  of  this  state  provides  that  every 
person  charged  with  crime  shall  have  com- 
pulsory process  in  obtaining  witnesses  in  his 
favor,  and  nnder  the  laws  of  this  state  it  Is 
made  obligatory  uppn  the  prosecuting  attor- 
ney to  Indorse  upon  the  {information  the 
names  of  the  state's  witnesses  for  the  pur- 
pose of  allowing  the  defendant  an  opportun- 
ity to  Investigate  them  and  Interview  them 
before  trial.  If  the  names  of  the  state's  wit- 
nesses are  not  so  Indorsed  thereon,  thtir  tes- 
timony cannot  be  used  (except  in  rebuttal), 
and  if  the  defendant  has  this  right  in  regard 
to  the  state's  witnesses,  how  much  more 
should  his  right  to  interview  his  own  witnes- 
ses be  safeguarded? 

I  do  not  understand  how  a  court  can  say 
that  It  Is  a  matter  lying  within  the  discre- 
tion of  the  trial  court  to  allow  or  disallow 
the  defendant  this  right  It  was  a  plain,  ar- 
bitrary abuse  of  power  to  prevent  appellant 
and  his  counsel  from  seeing  and  talking  to 
his  own  witnesses  before  the  trial.  The  fact 
that  this  witness  may  have  been  in  the  cus- 
tody o£  the  officers  of  the  state  is  only  a 
stronger  reason  for  preserving  the  appel- 
lant's rights.  This  abuse  of  power  becomes 
more  apparent  when  we  consider  that  the 
state's  attorneys  were  allowed  to  Interview 
this  witness  at  will  before  she  was  placed  on 
the  stand.  The  record  discloses  that  the  wit 
ness  had  been  adjudged  insane.  The  record 
also  discloses  that  she  was  in  a  friendly  state 
of  mind  toward  the  appellant,  yet  we  find  her 
called  as  a  witness  by  the  state,  although 
subpoenaed  by  the  appellant,  after  the  ap- 
pellant had  had  no  opportimity  of  eliciting 
from  her  any  information  In  advance,  and  the 
Inference  must  be  that  the  interviews  which 
the  state  was  permitted  to  have  with  her  re- 
sulted In  prejudice  to  the  appellant.  It  is  no 
answer  to  say  that  cross-examination  by  the 
appellant  might  nullify  the  damage  done  by 
denying  him  his  right  for  the  reason  that  in- 
telligent cross-examination  largely  depends 
upon  Imowledge  obtained  beforehand.  It  is 
not  always  safe  tor  the  most  skillful  attor- 
neys to  cross-examine  a  witness  about  whom 
they  have  no  previous  Information.  As  was 
said  in  the  case  of  State  v.  Papa,  32  R.  I.  453, 
80  Atl.  12: 

"The  defendant,  therefore,  has  the  constitu- 
tional right  to  have  compulsory  process  for  ob- 
taining witnesses  to-  testify  in  his  behalf.  He 
has  also  the  right,  either  personally  or  by  at- 
torney, to  ascertain  what  their  testimony  will 
be." 

This  right  Is  so  fundamental  and  has  been 
so  universally  respected  that  no  authority 
can  be  found  which  has  denied  It.    For  this 
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reason  the  appellant  was,  at  leas^  entitled 
to  a  new  trial,  and  I  therefore  dissent 

BCAIN  and  MITCHEnUL,  JJ^  Goncnr. 

MOUNT,  3.  I  Btlll  adhere  to  my  dissent  to 
the  original  opinion.  The  evidence  quoted  In 
the  majority  opinion  above  does  not  even 
tend  to  show  seduction  In  Okanogan  county 
where  the  crime  was  alleged  to  have  been 
committed.  I  also  concur  in  the  dissent  of 
Judge  MACKINTOSH. 


(115  Wash.  259) 

HOAQLAND  v.  MAQARRELL  at  H. 
(No.  161 17.) 

(Supreme  C!oart  of  Washington.    AprQ  8, 
1921.) 

Maohanlot'  Hens  «=>I30(2),  291(6)— Wbers 
contract  severable,  property  should  have  been 
sold  separately. 
Where  the  contract  was  to  work  on  two 
or  more  bouses  for  a  designated  sum  per  house, 
payment  for  each  house  to  be  made  as  it  was 
completed,  the  contractor's  Ilea  should  have 
been  foreclosed  for  the  several  amounts  in- 
volved against  the  several  lots  on  each  of  which 
stood  one  house,  and  the  property  ordered  sold 
separately  to  collect  the  amount  charged  against 
each  separate  lot  and  the  improvements  there- 
on; Bern.  Code  1915,  |  1137,  providing  for 
filing  of  one  claim  on  more  than  one  lot,  having 
reference  to  work  done  on  more  than  one  lot. 

Department  1. 

Appeal  from  Superior  CSourt,  Clarke  Coun- 
ty;  R.  H.  Back,  Judge. 

Actlcm  by  I.  Hoagland  against  W.  B.  Mag- 
arrell  and  others.  From  Judgment  for  plain- 
tiff, defendants  apt)eal.  Judgment  reversed, 
with  Instructiona 

H.  W.  Arnold,  of  Vancouver,  for  appel- 
lants. 

Ctoo.  B.  Simpson,  ot  Vancouver,  for  re- 
spondent 

BRIDGES,  J.  This  was  an  action  to  fore- 
close a  mechanic's  lien.  The  statement  of 
facts  la  so  incomplete  that  we  have  found  dif- 
ficulty In  being  certain  as  to  what  the  facts 
are.  They  appear  to  be  as  follows:  The  de- 
fendants W.  K.  Magarrell  and  wife  were  the 
owners  of  lots  1  to  12,  both  Inclusive,  of  block 
4,  Hidden  addition  to  the  city  of  Vancouver, 
Wash.  They  had  already  erected  dwellings 
on  lots  7,  8,  9,  10,  and  11,  and  Intended  to 
erect  dwellings  on  the  remainder  of  the  lots. 
They  seem  to  have  made  a  contract  with  the 
plalntifT,  Hoagland,  to  do  certain  Inside  finish- 
ing work  on  all  of  the  houses,  at  the  price  of 
$125  per  bouse.  In  October,  1918,  Hoagland 
commenced  work  on  the  houses  located  on 
lota  8,  9,  10,  and  U,  and  completed  them 


some  time  In  January,  1910.  During  the 
time  he  was  at  work  on  those  houses  he 
seems  to  have  modified  his  agreement  with 
reference  to  the  house  on  lot  7,  so  that  as  to 
that  house  he  was  to  work  by  the  day  at  a 
certain  price,  which  work  on  the  house  on  lot 
7  came  to  $117.  He  also  did  certain  extra 
work  on  the  four  houses  on  lots  8,  9, 10,  and 
11,  which  came  to  $28,  making  a  total  for  all 
five  houses  located  on  lots  7,  8,  9.  10,  and  11 
of  $645.  A  considerable  part  of  the  work  that 
he  was  to  do  consisted  of  what  Is  designated 
as  "built-in"  parts,  such  as  bookcases,  shelves, 
etc.  It  was  a  part  of  the  agreement  that 
Hoagland  would  go  to  Magarrell's  sawmill, 
located  in  OregMi,  and  there  build  from  mate- 
rials furnished  him  such  so-called  built-in 
parts  for  all  of  the  housea  Complying  with 
this  arrangement  the  plaintiff  constructed 
built-in  parts  for  the  various  houses,  and  they 
were  delivered  oil  the  property  in  Vancouver. 
Certain  of  these  parts  were  used  by  him  in 
completing  the  houses  on  lots  7,  8,  9,  10,  and 
11.  He  did  not  do  the  work  on  any  of  the 
other  houses  because  Magarrell  failed  to  com- 
ply with  his  contract  In  paying  for  the  wMk 
as  it  was  completed.  Hoagland  claimed  there 
was  due  him,  on  account  of  the  built-in  parts 
which  were  delivered  on  the  property,  but 
not  used  in  the  houses  he  completed,  $207. 
He  also  claimed  $48  for  loss  of  time  because 
Magarrell  failed  to  deliver  material  as  he 
ceeded  it.  The  total  amount  of  the  claim  of 
the  plaintiff  Hoagland  was  $900,  which  may 
be  divided  as  follows:  $&i5  on  account  of 
the  houses  located  on  lots  7,  8,  9, 10,  and  11, 
and  $255  on  account  of  the  extra  built-in 
parts,  and  the  loss  of  time.  Hoagland  had 
been  paid  $290,  which  he  applied,  or  under- 
took to  apply,  upon  what  he  called  the  non- 
.lienable  items,  being  the  $207  for  extra  built- 
in  parts  and  $48  for  loss  of  time.  This  itay- 
ment  would  discharge  the  account  as  to  the 
so-called  nonlienable  Items  and  apply  $35  on 
the  so-called  llenable  items,  which  would 
leave  unpaid  as  a  charge  against  the  housea 
on  lots  7  to  11,  inclusive,  of  $010.  Hoagland 
filed  a  claim  against  lots  7,  8,  9,  10,  and  U 
for  labor  performed  on  the  houses  located  on 
those  lots  In  the  sum  of  $610,  and  later 
brought  suit  to  foredose  such  lien.  The 
court  gave  judgment  against  Magarrell  and 
wife  in  favor  of  Hoagland  for  $610,  and  found 
that  that  amount  was  a  general  lien  upon  lots 
7  to  11,  Inclusive,  and  foredosed  the  lien  on 
those  lots  and  directed  that  the  property  be 
sold  for  the  purpose  of  discharging  the  Hen, 
together  with  certain  attorneys'  fees  and  costs. 
While  the  work  was  in  progess,  or  shortly 
afterwards,  It  appears  that  the  defendant 
Webster  became  the  owner  of  all  of  the  lots 
except  one,  and  he  has  appealed  fitxn  the 
judgment  The  respondent  has  not  appeared 
in  this  court 

As  we  understand  the  api>ellant  his  par- 
ticular complaint  Is  that  since  there  was  a 


bFot  othar  csaee  ■••  —m»  tople  and  KXT-NUllBBa  la  aU  Ke7-Namb«ed  DlxeiU  and  Indexes 


Digitized  by 


Google 


Wadi.)  TATIiOK 

(1>T 

contract  whereby  Hoaeltnd  was  to  complete 
four  bouses  on  lots  S  to  11,  IncluslTe,  for  |125 
eadi,  the  court  should  have  found  the  amount 
dne  as  against  each  one  of  those  houses  to 
be  the  sum  of  $125,  as  well  also  as  $117 
ai^alnst  lot  7  and  the  hnprovements  thereon, 
and  that  the  lien  should  have  been  foreclosed 
for  the  several  amoants  against  the  several 
lota,  and  the  property  ordered  sold  separately 
for  the  purpose  of  collecting  the  amount 
charged  against  eadi  separate  lot  and  the  Im- 
provements thereon. 

Under  the  peculiar  contract  here,  we  are 
of  the  opinion  that  the  contention  of  the  ap- 
pellant is  correct  The  statement  of  facts 
dearly  shows  that  the  contract  was  that 
Hoagland  should  complete  each  of  the  four 
houses  on  lots  8,  9,  10,  and  11  for  the  earn 
of  $125  per  house,  and  that  he  was  to  be 
paid  for  each  house  as  he  completed  It,  and 
that  he  was  to  work  on  the  house  on  lot  7  by 
the  day. 

A  reading  of  the  decisions  of  this  court  on 
this  subject  fails  to  disclose  any  case  where 
the  exact  question  here  presented  was  in- 
T«>lTed.  In  a  number  of  cases  we  hare  held 
tiiat  one  lien  might  be  filed  upon  several  dlf- 
fermt  houses  for  a  total  amount,  and  that 
the  lien  might  be  foreclosed  against  all  of 
the  property,  and  the  property  ordered  sold 
to  pay  the  whole  amount,  but  in  each  In- 
stance It  would  appear  that  the  contract  in- 
volved was  not  severable  as  to  the  various 
I^eces  of  property ;  In  other  words,  those  cas- 
es involved  contracts  for  the  construction  of 
two  or  more  houses  for  a  lamp  sum.  Wheeler 
V.  Ralph,  4  Wash.  617,  SO  Pac.  700;  Seattie 
Iiomber  Co.  v.  Sweeney,  33  Wash.  601,  74  Paa 
1001;  Powell  v.  Ndlan,  27  Wash.  318,  67  Pac. 
712.  68  Pac.  389.  But  here  the  contract  was 
to  work  on  two  or  more  houses  for  a  desig- 
nated sum  per  house,  payment  for  each  house 
to  be  made  as  It  was  completed. 

Where  one  contract  is  made  for  tlie  con- 
Btmctlon  of,  or  for  woilc  up<»,  several  dif- 
ferent buildings  located  on  as  many  dUferent 
lots  or  tracts  of  land,  for  a  lump  sum,  one 
lien  may  be  filed  for  the  total  sum  and  fore- 
dosed  as  against  all  of  the  lots  and  the  im- 
provements thereon;  but  where,  as  here,  the 
contract  Is  that  various  buildings  will  be  con- 
Btrncted  on  various  lots  or  work  done  on  vari- 
ous buildings,  at  a  designated  and  fixed  price 
per  building,  then  each  lot  should  be  liable 
only  tot  the  value  or  contract  price  of  the 
Improvement  on  it  While  there  was  but  one 
contract  here,  it  was  severable  as  to  each  lot 
and  the  Improvements  on  it,  and  each  lot 
should  be  made  to  bear  only  the  contract 
cost  of  the  improvement  on  It  In  so  holding 
we  have  not  overlooked  section  1137,  Rem. 
Code,  wUdi  provides  for  the  filing  of  <me 
daim  on  more  than  one  lot.  But  that  section 
lias  reference  to  work  done  on  more  than  one 
lot  under  one  contract  which  does  not  segre- 
gate the  value  of  tha  work  on  each  lot 
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Under  our  c(»8tructlon,  after  adding  to  Om 
contract  price  of  $126  per  lot  for  each  of  lots 
S,  9,  10,  and  11  Its  portion  of  $28  for  extras, 
and  after  giving  proper  credit  for  the  pay- 
ments made,  the  amount  of  the  lien  would  be 
as  follows:  Lot  7,  $110,  and  each  of  lots  8^  9, 
10,  and  11,  $125— total  $610. 

The  Judgment  Is  reversed,  with  instruc- 
tions to  enter  Judgment  in  favor  of  respond- 
ent Hoagland,  and  against  Magarrell  and 
wife  for  $610,  and  establish  a  lien  on  lot  7 
and  Improvements  in  the  sum  of  $110,  plus 
one-fifth  of  the  costs  and  attorneys'  fees,  and 
a  lien  against  each  of  lots  8,  9,  10,  and  11  in 
the  sum  of  $125,  plus  one-fifth  of  the  costs 
and  attorneys'  fees,  and  directing  each  lot  to 
be  sold  for  the  purpose  of  discharging  the 
Hen  established  against  it 

PARKER,  C.  J.,  and  MACanNTOBH, 
rUIXBRTON,  and  HOLOOMB.  JJ..  concur. 


(115  Wasb.  24») 
TAYLOR  V.  FOSTER.     (No.  16275.) 

(Supreme  Court  of  Waahington.    April  5, 
1921.) 

Sales  «=>39l(7)— Bayer  held  entitled  to  reoev> 
er  payments  made  on  seller's  failure  to  M- 
llver. 

Even  if  the  original  contract  for  sale  of 
furniture  was  as  defendant  seller  claimed — that 
the  $250  paid  by  plaintiff  buyer  should  be  con- 
sidered only  earnest  money  on  a  purchase  of 
some  $2,000  worth  of  furniture  in  case  plain- 
tiff succeeded  in  getting  the  house  he  was  ne- 
gotiating for— yet  where  later  the  seller,  claim- 
ing that  he  could  not  get  the  house,  gave  an 
additional  check  for  $67.25,  and  ordered  fur- 
niture delivered  amounting  in  value  to  both 
checks,  with  the  apparent  view  of  closing  tbe 
whole  transaction,  to  which  the  seller  agreed, 
the  seller  was  not  Justified  in  refusing  to  make 
such  delivery  on  the  mere  suspicion  that  tbe 
plaintiff  had  consummated  a  purchase  of  the 
house;  hence  on  sucb  refusal  plaintiff  was  enti- 
tled to  recover  bis  money. 

Department  2. 

Appeal  from  Superior  Court  Walla  Walla' 
County ;    Edward  C.  Mills,  Judge. 

Action  by  Brooks  Taylor  against  O.  J. 
Foster.  Judgment  for  plaintlfC,  and  defend- 
ant appeals.    Affirmed. 

Cary  M.  Rader  and  li.  A.  Stafford,  both 
of  Walla  Walla,  for  appellant 

Sharpstein,  Smith  &  Sbarpetein,  of  Walla 
Walla,  for  respondent 

TOLMAN,  J.  Respondent  brought  this  ac- 
tion as  plaintiff  below,  to  recover  from  ap- 
pellant as  defendant  the  sum  of  $317.25, 
alleged  to  have  been  paid  for  furniture  and 
house  furnishings  purchased  but  not  deliver- 
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ed  to  him.  From  a  Jndgment  as  prayed  for, 
the  appellant  hrlngs  the  case  here  on  ap- 
peal. 

As  we  view  the  case,  after  a  study  of  the 
record,  the  Que8tl(His  Involved  are  of  fact 
only.  The  evidence,  In  the  number  of  wit- 
nesses at  least,  preponderates  In  supporting 
the  respondent's  theory  that  he,  his  wife, 
and  a  friend  went  to  appellant's  place  of 
business,  and  informed  him  that  they  were 
negotiating  for  the  purchase  of  a  certain 
house,  and  if  they  obtained  it  they  .would 
want  a  considerable  amount  of  furniture; 
that  pending  these  negotiations  they  desired 
to  examine  appellant's  stock,  obtain  prices, 
etc.,  learn  what  it  would  cost  approximately 
to  furnish  the  house,  and  perhaps  make  ten- 
tative selections.  They  did  so  examine  ap- 
pellant's offerings,  made  certain  selections, 
which  they  claim  were  tentative  only,  and 
which  appellant  claims  were  absolute,  except 
only  for  the  condition  that  the  purchase 
should  depend  upon  their  obtaining  the  house 
for  which  they  were  negotiating.  At  this 
time  respondent  gave  appellant  a  check  for 
$260,  which  he  claims  was  a  payment  in  full 
for  certain  q)eclfled  articles  he  was  to  take 
in  any  event,  and  which  appellant  claims 
was  earnest  money  on  a  contract  to  take  some 
$2,000  worth  of  furniture  then  selected.  If 
the  house  was  purchased.  A  few  days  later 
respondent  definitely  selected  articles  aggre- 
gating $67.25  in  value;  gave  appellant  an  ad- 
ditional check  for  that  amount ;  stated  that 
he  could  not  get  possession  of  the  house  at 
that  time,  and  ordered  the  goods  as  thereto- 
fore selected,  amounting  in  value  to  the  whole 
amount  paid,  to  be  delivered  at  his  father's 
home,  with  a  view,  apparently,  of  thus  clos- 
ing the  entire  transaction.  Appellant  admits 
these  goods  were  ordered  delivered,  but  he 
contends  that  respondent's  liability  to  take 
the  whole  of  the  goods  was  definitely  recog- 
nized, and  that  be  agreed  to  release  respond- 
ent upon  the  remainder  of  the  purchase  only 
in  the  event  that  respondent  did  not  succeed 
in  purchasing  the  house  in  contemplation; 
that  later  he  learned  that  respondent  had 
purchased  the  house,  refused  to  deliver  the 
goods,  and  insisted  that  respondent  carry  out 
the  transaction  as  originally  Intended. 

The  evidence  is  directly  conflicting  upon 
the  vital  point*;  and,  while  we  might  very 
well  hold  that  it  preponderates  in  supporting 
respondent's  theory,  yet,  as  the  trial  court 
did  not  directly  and  fully  so  find,  we,  not 
having  heard  the  witnesses  in  person,  hesitate 
to  do  so.  It  does  appear,  however,  without 
serious  conflict  that  at  the  time  the  second 
check  was  givai  appellant  agreed  to  make 
delivery  of  the  articles  selected  aggregating 
in  value  the  amount  of  the  payments  then 
made,  that  at  that  time  respondent  had  not 
succeeded  in  purchasing  or  obtaining  posses- 
sion of  the  house,  and  that  he  did  not  succeed 


in  closing  the  deal  for  the  bouse  until  some 
days — ^possibly  some  weeks — after  appellant 
bad  refused  to  make  delivery  of  the  goods  to 
the  amount  of  the  money  paid,  as  agreed. 

If  the  contract  w^s'as  appellant  contends, 
he  was  bound  to  make  delivery  as  agreed,  and 
was  not  justified  In  refusing  such  delivery 
upon  the  mere  suspicion  that  the  purchase  of 
the  house  had  been  consummated.  His  fail- 
ure In  this  respect  was  a  breach  of  the  con- 
tract on  his  part,  justifying  respondent  in 
going  no  further,  and  entttllng  him  to  a  re- 
turn of  the  money  paid.  The  case  of  Nets 
v.  O'Brien,  12  Wash.  358,  41  Pac.  59,  50  Am. 
St.  Bep.  8&i,  upon  which  appellant  chiefly  re- 
lies, has  no  application  to  this  state  of  facts. 

The  judgment  of  the  trial  court  Is  right, 
and  Is  therefore  affirmed. 

PABKEB,  O.  J.,  and  MAIN.  MITCHELL^ 
and  MOUNT,  JJ.,  concur. 


(US  Waah.  319) 
ALEXANDER  V.  LEWES  et  al.    (No.  16205.) 

(Supreme   Court   of  WasUngton.     April   11, 
1921.) 

1.  Appeal  and  error  <3=>339(5)  —  Order  and 
Judgment  modifying  Judgment  and  deoroe  Is 
a  "flnal  order." 

Bern.  Code  1915,  i  1718,  provides  for  ap- 
peals from  final  judgments  within  90  days  from 
date  of  re-entry  and  from  other  orders  not 
final  within  16  days,  and  an  order  and  judgment 
modifying  a  judgment  and  decree  is  a  final  or- 
der within  the  meaning  of  such  section  if  not 
a  final  judgment  (section  1T16,  subd.  7),  and 
an  appeal  therefrom  may  be  taken  within  90 
days. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final  Or- 
der.] 

2.  Appeal  and  error  «=>I0— Appeal  not  dis* 
missed  because  certiorari  or  other  proeeod- 
Ing  more  complete. 

Although  it  may  be  that  appellant  could 
have  sought  relief  from  an  order  and  judgment 
modifying  a  judgment  and  decree  by  certiorari 
or  some  special  proceeding  on  the  ground  that 
appeal  could  not  furnish  him  a  plain,  speedy, 
and  adequate  remedy,  yet  his  appeal  wfll  not 
be  dismissed  for  such  reason. 

3.  Judgment  9=3386(1)— Order  modifying  Judg- 
ment erroneous,  because  not  applied  for  with- 
in one  year  after  entry. 

An  order  and  judgment  modi^ng  a  judg- 
ment must  be  reversed  where  the  application 
therefor  was  not  made  within  one  year  fol- 
lowing the  entry  of  the  jndgment  sought  to  bo 
modified;  the  alleged  error  therein  being  not 
one  rendering  It  void,  but  one  subject  to  cor- 
rection by  appeal,  review,  or  petition  under 
Bern.  Code  1915,  ^  468,  limiting  such  proceed- 
ings to  one  year. 
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r>^>artment  2. 

Arpeal  from  Superior  Conrt,  OowUts  Coun- 
ty;   W.  T.  Darch,  Judge. 

Action  by  BYed  B.  Alexander  against  Adol- 
phus  Lee  Lewes  and  others.  Judgzii«it  and 
decree  tot  plaintiff.  Order  and  judgment 
modifying  the  judgment  and  decree,  and 
plaintiff  appeals.  Order  and  Judgment  re- 
versed. 

Caarence  H.  Gilbert,  of  Portland,  Or.,  and 
H.  W.  Arnold,  of  Vancouver,  for  appellant. 

MUIer  &  Wllklnaon,  of  Vancouver,  for  re- 
spondents. 

PARKER,  a  J.  This  Is  an  appeal  by  the 
plaintiff  Alexander  tiaca  an  order  entered  by 
tlie  superior  court  for  OowUtz  county  upon 
the  petition  of  the  defendants  Lewes  et  al., 
modifying  the  judgment  and  decree  of  that 
oonrt  entered  in  pursuance  of  a  dedslcHi 
of  this  court  reversing  the  original  judgment 
entered  in  this  case. 

The  history  of  this  controversy  is  related  in 
considerable  detail  in  our  decision  rendered 
in  this  case  upon  the  merits,  reported  In  104 
Wash.  32,  175  PaC.  672.  On  March  10,  1919, 
in  pursuance  of  the  remittitur  from  this 
court  evidencing  its  decision  reversing  the 
original  judgment  upon  the  merits  rendered 
by  the  superior  court,  that  conrt  entered  Its 
judgment,  a.warding  relief  to  the  plaintiff, 
which  judgment  is  conceded  to  be  in  harmony 
with  the  decision  of  this  court  reversing  the 
original  judgment,  except  as  to  a  paragraph 
therein  reading  as  follows: 

"That  plaintiff  is  entitled  to  receive  the  said 
real  property  pursuant  to  the  terms  of  liis 
said  will  from  said  Frederick  Lee  Lewes  free 
.tnd  clear  of  all  incumbrance;  and  in  the  event 
that  pliuntiff  is  compelled  to  pay  that  certain 
mortgage,  or  an;  part  thereof,  given  by  Fred- 
erick Lee  Lewes  to  Lewis  T.  Jones  and  Laura 
B.  Jones  to  secure  the  sum  of  $500,  which 
mortgage  is  recorded  m  Book  60,  at  page  471, 
of  the  Mortgage  Records,  in  the  office  of  the 
coonty  aaditor,  county  of  Cowlits,  Wash.,  cov- 
ering the  whole  of  said  A.  Lee  Lewes  donation 
land  daim,  then  in  that  event  it  is  hereby  or- 
dered and  adjudged  that  plaintiff  have,  and  he 
is  hereby  given,  a  lien  upon  all  the  remaining 
real  property  of  said  Frederick  Lee  Lewes, 
described  in  the  deeds  mentioned  in  the  preced- 
ing paragraph,  in  such  amount  as  plaintiff 
may  expend  in  satisfying  said  mortgage,  and 
the  defendants  and  each  of  them  are  hereby  de- 
clared and  decreed  to  hold  all  of  said  remaining 
real  jvoperty  of  said  Frederick  Lee  Lewes  in 
trust  for  plaintiff  as  security  for  the  payment 
of  said  mortgage,  and  until  said  mortgage  is 
satisfied  in  so  far  as  it  affects  said  south  half 
oi  said  Adolphus  Lee  Lewes  donation  claim, 
described  in  paragraph  1  above,  without  cost  or 
expense  to  plaintiff." 

AU  that  was  said  in  our  decision  upon  the 
merits  touching  this  $500  mortgage  and  the 


ALEXANDER  v.  LEWES  23 

<l»T  P.) 

rights  and  obligations  of  the  respective  par^ 
ties  thereunder  is  found  in  104  Wash,  on  page 
49  of  our  reported  decision,  175  Pac.  678,  as 
follows: 


"Appellant  has  prayed  for  a  decree  directing 
that  respondents  pay,  or  canse  to  be  satisfied, 
a  certain  mortgage  for  the  sum  of  $500,  which 
was  placed  upon  the  property  by  Frederick  I«e 
Lewes  after  the  execution  of  the  will.  Re- 
spondents are  not  personally  liable  for  this 
incumbrance,  and  we  are  without  power  tr< 
charge  them  with  its  payment" 

On  March  19, 1920,  which,  it  will  be  notlo 
ed,  was  1  year  and  9  days  after  the  entrj 
of  the  judgment  by  the  superior  court  In  pur 
suance  of  the  remittitur  from  this  court,  the 
defendants  filed  in  the  cause  in  the  superior 
court  their  petition  to  modify  the  Judgmmt 
so  entered,  praying  that  there  be  eliminated 
from  that  judgment  the  paragraph  thereof, 
above  quoted  from,  relating  to  Qie  $500 
mortgage.  The  ground  upon  which  the 
claimed  relief  so  petitioned  for  is  rested  Is 
that  the  portion  of  the  judgment  so  sought 
to  he  eliminated  was  rendered  because  of 
"mistake  or  omission  of  the  clerk,  or  irregu- 
larity in  obtaining  the  judgment,"  following 
the  language  of  section  466,  Rem.  Code ;  the 
sole  argument  being  that  the  Judgment  and 
decree  so  entered  is  not  in  conformity  with 
the  decision  of  this  court  touching  the  $500 
mortgage.  A  hearing  upon  the  petition  to 
modify  the  judgment,  all  parties  being  rep- 
resented by  counsel,  resulted  in  an  order  and 
judgment  modifying  the  judgment  and  decree 
entered  upon  the  decision  of  this  court,  as 
prayed  for.  This  is  the  order  and  judgment 
here  upon  review. 

[1]  Respondents  have  moved  in  this  court 
for  a  dismissal  of  this  appeal.  It  is  con- 
tended in  that  behalf  that  the  appeal  is  in- 
effectual because  not  taken  within  15  days 
following  the  entering  of  the  modifying  or- 
der and  judgment,  though  taken  within  90 
days  thereafter.  Counsel  invoke  the  pro- 
visions of  sectimi  1718,  Rem.  Code,  reading 
as  follows: 

"In  civil  actions  and  proceedings  an  appeal 
from  any  final  judgment  must  be  taken  within 
ninety  days  after  the  date  of  the  entry  of  such 
final  judgment;  and  an  appeal  from  any  order, 
other  than  a  final  order,  from  which  an  appeal 
is  allowed  by  this  act,  within  fifteen  days  aft- 
er the  entry  of  the  order.    •    •    • " 

It  Is  insisted  that  the  order  and  Judgment 
appealed  from  is  not  a  final  order  or  judg- 
ment within  the  meaning  of  that  section.  We 
think  it  is.  Manifestly  it  is  a  final  order, 
even  if  not  tediinlcally  a  final  judgment  See 
subdivision  7,  section  1716,  Rem.  Code. 

[2]  Some  contention  Is  further  made,  upon 
the  motion  to  dismiss,  that  the  modifying  or> 
der  in  question  is  reviewable  in  this  court 
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ODly  by  certiorari  or  some  other  form  of  spe- 
cial proceeding  In  this  court,  other  than  ap- 
peal. It  may  be  that  appellant  could  have 
■ought  relief  In  this  court  by  some  such  spe- 
cial proceeding  upon  the  ground  that  an  ap- 
peal woald  not  have  furnished  him  a  "plain, 
speedy,  and  adequate  remedy."  That,  we 
think,  however,  would  not  argue  that  appel- 
lant might  not  elect  to  regard  an  appeal  as 
furnishing  him  a  '  sufficiently  plain,  speedy, 
and  adequate  remedy  In  this  case.  We  con- 
clude that  the  motion  to  dismiss  the  appeal 
should  be  denied.    It  is  so  ordered. 

[3]  It  is  contended  In  behalf  of  appellant 
that  the  modifying  order  and  judgment  must 
be  reversed  and  set  aside  because  the  ap- 
plication therefor  was  not  made  within  one 
year  following  the  entry  of  the  Judgment  so 
sought  to  be  modified.  This  contention,  It 
seems  to  us,  must  be  sustained.  In  the  light 
of  the  plain  language  of  section  466,  Rem. 
Code,  whidi  is: 

"The  proceedings  to  vacate  or  modify  a  Judg- 
ment or  order  for  mistakes  or  omissions  of  the 
derk,  or  irregularity  In  obtaining  the  judgment 
«r  order,  shall  be  by  motion  served  on  the  ad- 
verse party,  or  on  his  attorney  In  the  action, 
and  within  one  year." 

Counsel  for  respondents  seem  to  seek  to 
avoid  this  statutory  provision  upon  the 
ground  that  the  portion  of  the  Judgment  re- 
lating to  the  $600  mortgage  sought  to  be. 
eliminated  therefrom  Is  not  merely  erroneous, 
and  was  entered  .through  "mistakes  or  omis- 
siims  Of  the  derk,  or  Irregularity  in  obtain- 
ing the  Judgment,"  but  is  absolutely  void, 
because  not  In  accord  with  the  decision  of 
this  court,  as  evidenced  In  the  above-quot- 
ed portion  thereof.  We  cannot  so  view  the 
portion  of  the  judgment  sought  to  be  elimi- 
nated. That  judgment  was  entered  by  a  court 
of  general  jurisdiction  in  a  cause  wherein 
all  of  the  parties  who  in  this  proceeding  seek 
to  have  It  modified  were  parties.  It  could 
well  be  argued  that  the  portion  of  the  Judg- 
ment sought  to  be  eliminated  is  not  out  of 
harmony  with  our  decision  upon  the  merits. 
However,  we  are  of  the  opinion  that  in  no 
evcmt  was  the  rendering  of  the  portion  of  the 
judgment  sought  to  be  eliminated  anything 
more  prejudicial  to  the  rights  of  the  respond- 
ents than  error  or  mistake  subject  to  cor- 
rection by  appeal,  review,  or  petition  under 
section  466,  Rem.  Code,  and  that  the  time 
prescribed  by  law  tor  seeing  such  correction 
has  expired. 

We  are  quite  convinced  that  the  order 
and  judgment,  modifying  the  judgment  and 
decree  entered  by  the  superior  court  upon  the 
ronittitur  from  this  court  evidencing  a  re- 
versal of  the  original  Judgment,  must  be  re- 
versed and  set  aside.    It  is  so  ordered. 

MUTOHBLL,  MAIN,  TOLMAN,  and 
MOUNT.  J  J.,  concur. 


(U6  Wash.  S43) 

SAMUELS   V.    HIAWATHA    HOLSTEIN 
DAIRY  CO.  at  al.  (No.  16282.) 

(Supreme  Court  of  Washington.    AprD  1% 
1921.) 

1.  Master  and  servaat  ^9332(2)— Automoblls 
track  owaer's  liability  for  lajarisa  by  driver 
held  for  Juiy. 

Where  plaintiff  was  struck  by  defendant's 
aotomobile  truck,  conflicting  evidence  as  to 
whether  the  driver  of  the  truck  was  using  it 
in  defendant's  business  at  the  time  of  the  ac- 
cident held  to  make  the  issue  one  for  the  jury 
in  determining  liability  under  Rem.  Code  1916,  | 
5562-33. 

2.  Master  and  servant  4sb330(3)— Finding  of 
employment  and  agency  of  automobile  truck 
driver  snstalned. 

Where  plaintiff  was  struck  by  defendant's 
automobile  tm(^,  evidence,  though  largely  dr- 
cnmstantial,  held  to  justify  a  finding  of  the 
jury  in  favor  of  plaintiff  on  the  question  of  the 
employment  and  agency  of  the  driver  of  the 
truck. 

3.  EvMenoe  «=3>244(ll)-^tatemants  by  driver 
of  automeblle  truck.  Injuring  plaintiff,  held 
oofflpateat  oa  Issue  of  his  negligence. 

Where  plaintiff  was  struck  by  defendant  cor- 
poration's automobile  truck,  statements  by  the 
driver,  almost  immediately  after  the  accident, 
that  he  did  not  see  the  girl  because  there  was 
rain  on  the  wind  ahield,  and  that  he  was  in  a 
hfmj  to  complete  his  deliveries,  held  competent 
on  the  question  of  the  driver's  negligence.    . 

4.  Evidence  «i=>l23(IO)-.-8tatements  by  driv- 
er of  truck.  Injuring  pedestrian,  held  admis- 
sible as  ret  gestts  In  aotlou  against  employer. 

Where  plaintiff  was  struck  by  defendant's 
automobile  truck  while  she  was  about  to  board 
a  street  car,  statements  by  the  driver  of  the 
truck  tbat  he  did  not  see  her,  that  there  was 
rain  on  the  wind  shield,  and  that  he  was  in  a 
hurry  to  complete  his  deliveries,  made  almost 
immediately  after  the  accident,  held  admissiUe 
as  res  geaUe;  there  being  evidence  that  the 
driver  was  operating  the  car  in  the  business 
of  his  employer. 

5.  Appeal  and  error  «=>  1 053  (8)— Statements 
by  driver  of  truck  injuring  pedestrian  held 
harmless  under  Instruetions. 

Where  plaintiff  was  struck  by  defendant's 
automobile  truck  while  she  was  about  to  board 
a  street  car,  admission  of  evidence  of  state- 
ments by  the  driver  that  he  did  not  see  the  girl, 
that  there  was  rain  on  the  wind  shield,  and  that 
he  was  in  a  hurry  to  complete  his  deliveries, 
if  error,  held  harmless,  where  limited  by  the 
court  to  the  question  of  the  driver's  negligence. 

6.  Master  and  servant  «=>330(l)— ^ihargs  oa 
presumption  of  operation  of  automobile  by 
owner  held  oorreot. 

Where  plaintiff  was  struck  by  defendant's 
automobile  truck,  driven  by  a  servant,  instruc- 
tions that  whenever  the  presumption  of  opera- 
tion by  the  owner  exists  by  reason  of  owner- 
ship the  burden  is  on  defendants  to  overcome 
such  presumption  held  correct. 
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7.  Muter  ud  sarvaat  «s9330(l)— Ptreoa  In- 
Jnrad  by  Mrvut  has  bardti  vf  ractaliiliiii  af- 
flrmatlva  allegatloat. 

In  personal  injury  actioDS  afainst  a  master 
for  the  acts  of  his  serrants,  the  burden  of  sus- 
taining an  the  plaintilTB  affirmatiye  allegations 
remains  on  the  plaintiff  througbont  the  triaL 

8.  Trial  «=>l33(2)^AiBUsioa  of  avIdeBoe  that 
amployar  had  Igsoranoo  held  bamilMs,  whan 
strlokea  and  oaatioaary  Instructtoas  gIVM. 

Where  plaJntifl  waa  atmck  by  defendant's 
antomobile  truck  driren  bj  bis  servant,  that 
a  witness  for  plaintiff  on  eross-examinatiott 
testified  that  the  driver  had  stated  to  the  wit- 
neas  that  his  employer  had  insoranee  kM  not 
prejndieial,  where  immediately  stricken  and 
cautionary  instmctiona  given. 

».  Oaaiafaa  «±9l32(7)— $10,000  held  aot  exeaa* 
thra  for  brofcea  leg  aad  other  lalarias. 

$10,000  held  not  excessive,  where  plaintiff 
sustained  »  compound  comminoted  spiral  frac- 
tore  of  the  leg  above  the  knee,  injnriea  to  the 
back,  had  the  sUn  split  from  her  hand  and 
body,  the  broken  leg  becoming  nearly  one  inch 
shorter  than  the  other,  so  as  to  require  a  spe- 
cial  shoe,  and  she  had  suffered  intense  pain. 


Department  1. 

Appeal  from  Superior  Conrt,  Spokane 
County;  Hugo  B,  Oswald,  Judge. 

Action  by  Frances  EL  Samuels  against  the 
Eiawattaa  Holateln  Dairy  Corapany  and  an- 
other. Judgment  for  plabitifr,  and  defend- 
ants appeal.    Affirmed. 

B.  J.  Gannon,  F.  J.  McKevltt,  and  B.  En. 
gene  Davis,  all  of  Spqkane,  for  appellants. 

B.  O.  Connor  and  M.  E.  Mack,  botH  of  Spo- 
kane, tor  respondent 

HOLCOMB,  ;.  After  a  rerdlct  In  favor 
at  respondent  for  $13,000  general  damages, 
together  with  the  sum  of  $1,205,  for  doctor 
blllB,  hospital  fees,  nurse  hire,  and  clothing, 
awarded  by  a  Jury,  the  trial  court  denied  a 
motion  for  Judgment  notwithstanding  the 
Terdlct,  and  denied  a  motion  for  a  new  trial, 
conditioned  upon  the  respondent  remitting 
the  sum  of  $3,000  on  the  verdict  as  general 
damages,  and  the  sum  of  $163  from  the  ver- 
dict on  the  items  for  doctor  bills,  hospital 
fees,  nurse  hire,  and  clothing,  upon  the 
ground,  as  to  the  latter,  that  the  Jury  had 
Included  $163  which  had  not  been  proven  or 
admitted ;  and,  respondent  filing  her  submis- 
sion to  the  remission  of  the  above  items,  a 
new  trial  was  thereupon  denied,  and  Judg- 
ment entared  accordingly. 

Appellant,  the  Hiawatha  Holstein  Dairy 
Company,  a  corporation.  Is  the  principal  and 
real  party  in  interest  as  defendant  in  this 
case,  the  other  coryoration  being  organized 
for  the  purpose  of  taking  over  the  business 
of  the  Hiawatha  &>iirpany  at  the  time  of  the 


injuries  ccxnplalned  of,  but  which  had  not 
done  80,  and  the  Hiawatha  Company  was  op- 
erating the  business  and  the  automobile 
truck  in  question. 

The  automobile  truck  of  the  Hiawatha 
Company  driven  by  Its  driver  ran  down  and 
injured  respondent,  a  single  woman  35  years 
of  age,  who  was,  at  the  time,  attempting  to 
board  a  street  car  at  the  usual  place  of 
stopping  and  receiving  and  dlschart^ng  pas- 
sengers. 

If  the  evidence  for  respondent  was  true,  as 
found  by  the  jury,  the  truck  driver  violated 
the  state  and  the  city  law,  and  was  guilty  of 
very  gross  negligence,  and  respondent  was 
guilty  of  no  contributory  negligence,  as  a 
matter  of  law ;  the  facts  being  for  the  jury. 
■  The  accident  occurred  on  Third  avenue  at 
its  Intersection  with  Sherman  street,  in  the 
dty  of  Spokane,  on  October  28,  1919,  at 
about  7:30  o'clock  p.  m.  Respondent  was 
waiting  on  the  sidewalk  at  the  street  cross- 
ing at  the  comer  of  Third  avenue  and  Sher- 
man street  to  board  a  car  going  west.  At  the 
same  time  a  man  by  the  name  of  Devenere 
was  waiting  at  the  same  crossing,  and  stand- 
ing a  few  feet  west  of  respondent  They 
saw  the  street  car  coming  from  the  east  &nd 
an  antomobile  some  distance  beyond  the  car. 
They  walked  straight  out  from  the  curb  at 
the  street  crossing  on  the  pavement  to  the 
street  car,  Devenere  being  about  5  feet  west 
of  respondent  Respondent  carefully  looked 
twice  for  an  automobile  coming  on  that  side 
of  the  street  from  the  east  before  leaving  the 
curb,  but  saw  only  the  automobile  truck  a 
block  away,  and  thought  she  had  ample  time 
to  board  the  car.  When  the  street  car 
stopped  it  stopped  a  short  distance  to  the 
west  of  respondent  and  she  was  obliged  to 
&ce  to  the  west  and  take  a  step  or  two  to 
reach  the  rear  entrance  of  the  street  car, 
and  while  so  doing  was  struck  in  the  back 
by  the  trudc.  She,  standing  at  the  same  time 
about  or  within  2  feet  from  the  street  car,  was 
knocked  down  and  dragged  about  60  feet  un- 
der the  truck  before  the  truck  was  stopped. 
Devenere,  who  was  standing  at  the  crossing 
ready  to  board  the  car,  was  in  a  position  fac- 
ing the  oncoming  truck,  and  stepped  back, 
narrowly  escaping  being  run  down.  The 
front  wheels  of  the  truck  passed  over  re- 
spondent, and  she  was  taken  out  from  under 
the  hind  wheels.  Witnesses  for  respondent 
testified  that  the  autotruck  was  running 
from  25  to  30  miles  per  hour.  There  was  an 
arc  light  at  the  street  intersection,  and  the 
arc  light  was  burning  directly  over  the  place 
where  the  accident  occurred.  Respondent 
was  in  plain  view.  There  was  room  between 
respondent  and  the  curbing  for  the  auto 
truck  to  pass  respondent  between  her  and  the 
curb.  There  is  evidence  that  the  driver  did 
not  slacken  his  speed  and  blew  no  horn,  and 
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tbe  driver  teetlfled  tbat  be  did  not  see  re- 
spondent antQ  he  was  6  feet  from  her. 

Kespondent  suffered  serions  and  permanent 
injuries.  There  was  a  compound  comminut- 
ed spiral  fracture  of  the  right  leg  above  the 
knee;  ber  back  was  permanentir  injured, 
from  which  she  still  suffered  Intense  pain 
at  tbe  time  of  the  trial;  skin  was  scraped 
from  ber  hand  and  body;  the  bones  broken 
In  the  leg  lacerated  and  protruded  trqm  the 
flesh,  and  her  right  leg  will  be  nearly  one 
Inch  shorter  than  the  other,  permanently. 
She  Is  obliged  to  wear  a  special  shoe,  with  a 
sole  about  an  inch  higher,  in  order  to  equal- 
ize tbe  length  of  her  limbs. 

The  foregoing  1^  a  summary  of  tbe  case 
made  by  respondent,  on  which  tbe  Jury  found 
in  ber  favor. 

Appellants  admitted  that  tbe  autotruck  In 
question  belonged  to,  and  was  operated  by, 
the  Hiawatha  Company,  but  pleaded  affirm- 
atively that  the  driver  Hleneman  was  not,  at 
the  time,  engaged  in  the  business  of  the  com- 
pany, and  further  that  respondent  was  guilty 
of  contributory  negligence,  in  that  she  did 
not  approach  the  street  car  at  the  street 
intersection,  but  some  feet  easterly  of  tbe 
srosslng  Intersection,  and  that  she  did  not 
look  for  automobiles  from  the  east  wboi 
crossing  the  portion  of  the  street  between  tbe 
curb  and  the  street  car;  and  pleaded  an 
ordinance  of  the  city  of  Spokane  containing 
a  section  as  follows: 

'Tedestrians  shall  have  the  right  of  way  at 
the  street  intersectious  and  crossings;  vehicles 
the  right  of  way  between  intersections  and 
crossiiigs.'' 

Appellants'  affirmatlTe  allegations  were  de- 
nied by  respondent.  Respondent,  In  her 
amended  complaint,  pleaded  ordinances  of 
the  dty  of  Spokane,  as  follows! 

"Outside  of  the  congested  districts  no  vehi- 
cle shall  pass  a  street  car  loading  or  nnloading 
passengers,  at  a  rate  of  speed  in  excess  of  six 
miles  per  honr,  nor  shall  snch  vehicle  pass 
such  street  car  loading  or  unloading  passengers 
unless  the  vehicle  clear  tbe  car  so  stopping  at 
least  six  feet  from  the  running  board  of  the 
car. 

"Unceasing  vigilance  shall  be  exercised  on  all 
streets  at  all  times  hy  the  drivers  of  vehicles 
whenever  a  street  car  stops  or  passengers  are 
assembled  to  take  a  street  car." 

Also: 

"In  no  case  shall  any  motor  vehicle  or  street 
car  be  driven  or  operated  or  moved  over  any 
street,  avenue,  alley  or  pnblic  highway  in  the 
dty  of  Spokane  at  a  rate  of  speed  faster  than 
twelve  mUes  per  hour  at  any  crossing  within  the 
thickly  settled  or  business  portion  of  the  dty 
of  Spokane,  *  *  *  nor  in  any  portion  of  the 
dty  of  Spokane  faster  than  twenty  miles  per 
hour.    •    •    ••• 

And  also: 

"No  person  driving  or  operating  any  vehide 
vr  street  car  shall  drive  or  operate  the  same 


in  any  other  than  a  careful  and  prudent  man- 
ner, nor  at  any  greater  speed  than  is  reasonable 
and  proper,  hsving  due  regard  to  the  traffic  and 
use  of  tiie  way  by  others,  or  so  as  to  endanger 
the  life  or  limb  of  any  person." 

The  primary  question  urged  by  appellants, 
aside  from  the  question  of  contributory  neg- 
ligence, is  the  question  of  whether  or  not 
appellant's  truck,  at  the  time  of  the  accident, 
was  being  operated  in  appellant's  behalf,  or 
whether  the  doctrine  of  respondeat  superior 
would  apply. 

It  is  admitted  that  tbe  truck  belonged  to 
appellants,  the  Hiawatha  Company,  and  that 
the  driver  Hleneman  was  in  the  employ  of 
appellant,  and  it  was  shown  by  appellanta 
that  tbe  hours  of  employment  of  Hleneman 
were  from  8  a.  m.,  to  6  p.  m.,  and  that  all 
drivers  bad  received  positive  instructions, 
both  written  and  oral,  not  to  take  appellants' 
automobiles  from  their  place  of  business  aft- 
er working  hours.  It  is  further  testified  that 
the  particular  truck  that  caused  the  injury 
was  a  freight  delivery  truck,  used  by  appel- 
lants in  hauling  wholesale  milk  and  cream 
between  its  plant  and  the  depot.  The  place 
where  the  accident  happened  was  entirely  off 
the  downtown  route.  Hleneman,  the  driver, 
himself  testified  that  he  had  finished  his 
work  at  5  o'clock,  and  according  to  bis  In- 
structions should  have  put  the  truck  In  tbe 
appellant's  garage,  but  that  on  that  day  he 
had  bought  some  groceries,  induding  a  sack 
of  flour,  and  had  taken  the  truck,  without 
permission,  to  the  grocery  store,  and  driven 
thence  to  bis  hcnne,  about  three  miles  from 
the  center  of  the  dty,  and  after  getting  sup- 
per and  delivering  the  groceries  at  his  homo 
he  was  returning  the  truck  to  tbe  garage  of 
appellant. 

Controverting  the  testimony  of  appellants, 
respondent  by  testimony  of  several  witnesses 
showed  that  at  the  time  of  the  injury  Hiene- 
men  was  in  his  working  clothes ;  that  he  had 
mUk  crates  and  ice  cream  tubs  on  the  truck, 
which  he  used  in  deliveries  to  customers; 
that  he  was  on  his  way  back  to  the  place  of 
business  of  appellants;  that  he  was  identi- 
fied by  several  witnesses  as  the  driver  who 
made  deliveries  at  night  and  to  stores.  Wit- 
nesses positively  identified  him  as  the  one 
who  had  made  deliveries  with  this  auto- 
truck in  the  locality  In  which  tbe  Injury  oc- 
curred during  tbe  summer  and  fall  of  1919. 
There  was  evidence  that  the  manager  of  ap- 
pellant bad  solidted  business  in  that  sec- 
tion of  tbe  dty,  the  goods  to  be 'delivered  at 
night,  before  9  o'clock. 

[1]  The  conflicting  evidence  upon  that 
point  raised  a  question  of  fact  for  the  Jury 
under  proper  instructions,  and  it  was  for 
the  Jury  to  say  whether  the  driver,  Hlene- 
man, was,  at  the  time  of  the  injury,  using 
appellants'  automobile  in  their  business. 
Birch  V.  Abercromble,  74  Wash.  486,  133  Pac. 
1020,  50  L.  B.  A.  (N.  S.)  69 ;  Knust  v.  Bullock, 
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59  Wasb.  141,  100  Pac.  329;  Kneff  t.  San- 
ford,  63  Wash.  503,  115  Pac.  1040;  Burger 
V.  Tazicab  Motor  Co.,  66  Wash.  676,  120  Pac 
519;  Purdy  v.  Sberman,  74  Wash.  309,  133 
Pac.  440;  Maskell  ▼.  Alexander,  91  Wash. 
365,  157  Pac.  872;  Oeorge  v.  Carstens  Pack- 
ing Gol.  91  Wash.  637,  158  Pac.  529,  and 
Moore  y.  Roddle,  103  Wash.  386, 174»Pac.  648. 
It  la  a  positlTe  statutory  rule  in  this  state 
(Bern.  Code,  f  6662—33)  that  the  owner  of 
nidi  vehicle  shall  be  liable  for  the  negligent 
operation  thereof  when  at  the  time  of  such 
injury  the  Tehlde  was  operated  by  the  agent 
of  aadi  owner,  or  by  any  penaa  employed  by 
him  for  the  purpose  (tf  (q;ieratlng  such  vehi- 
dc 

"Ownership  of  the  antomobDe  hsTing  been 
admitted,  it  is  plain  that  the  plaintiifa  made  a 
prima  fade  case  for  the  Jvaj,  and,  nnleas  orer- 
eome  by  defendant's  testimony,  are  entitled  to 
Moore  ▼.  Boddie,  supra. 


[2]  While  largely  circumstantial,  the  evi- 
dence was  ample  to  justify  the  finding  of 
the  jury  In  favor  of  respondent  upon  the 
question  of  the  employment  and  agency  of 
the  driver  of  the  truck. 

Another  contention  of  appellants  la  that 
the  court  allowed  the  Introduction  of  dedara- 
tiona  and  statements  made  by  Hieneman,  the 
driver,  almost  Immediately  after  respondent 
was  taken  out  from  under  the  truck  and  car- 
ried Into  a  store,  to  the  witness  Devenere, 
and  also  to  a  police  officer,  to  the  effect  that 
he  did  not  see  the  girl,  that  there  was  rain 
on  the  wind  shield  of  his  car,  and  that  the 
reason  for  his  speeding  at  the  street  corner 
and  passing  the  street  car  taking  passengers 
aboard  was  that  he  was  in  a  hurry  to  com- 
plete his  deliveries  and  check  in.  Appellants 
objected  to  this  testimony  on  the  ground  that 
It  was  not  part  of  the  res  gests,  and  It  tend- 
ed to  bind  appellants  by  the  declarations  of 
one  not  shown  to  be  their  agent  at  the  time, 
and  was  improper  and  Incompetent  for  any 
purpose. 

The  court  instructed  the  jury  that  the 
above  testimony  was  only  to  be  considered  by 
them  for  the  purpose  of  determlninc  whether 
<xt  not  the  driver  was  negligent. 

[S-B]  There  Is  no  question  but  that  the  tes- 
timony was  perfectly  competent  for  that  pnr^ 
pose,  and,  if  It  was  a  question  only  of  the 
liability  of  the  driver  for  his  own  negligence, 
it  would  have  been  competent  for  any  pur- 
pose, even  as  a  part  of  the  res  gestxe;  and, 
when  it  was  shown  by  the  evidence  and 
found  by  the  jury  that  Blenenlan  was  at  the 
time  operating  the  car  in  the  business  of  his 
«nployer,  we  think  the  testimony  was  wholly 
competent.  Certainly  it  could  not  have  prej- 
udiced the  appellants  because  of  the  limited 
effect  allowed  the  testimony  by  the  Jury  un- 
der the  instructions  of  the  court 

Although  not  introduced  In  proper  order, 
the  evidence  would  have  been  wholly  com- 
petent to  controvert  Hleneman's  evidence  in 


rebuttal  of  appellants'  case,  had  it  been  so 
offered.  Since  Hieneman  testified  In  appel- 
lants' behalf,  there  was  no  prejudice  to  ap- 
pellants in  receiving  the  evidence  when  it 
was  offered. 

Certain  instructions  given  by  the  court  are 
complained  of  by  appellants,  and  the  refus- 
al to  give  certain  Instructions  requested  by. 
appellants.  We  have  carefully  examined  all 
of  the  instructions  given,  and  refused,  and 
are  satisfied  that  the  instructions  as  given,  as 
a  whole,  stated  the  law  in  regard  to  such 
Issues  very  clearly  and  succinctly. 

[1]  One  instruction  complained  of  by  ap- 
pellants Is  that  the  court  instructed  the  jury 
that  whenever  such  presumption  (of  oper- 
ation by  the  owner)  exists  by  reason  of  such 
ownership,  the  burden  is  then  cast  upon  the 
defendants  to  overcome  audi  presumption  by 
competent  evidence,  and  that  It  was  the  duty 
of  the  jury  to  determine  the  question  wheth- 
er the  driver  was  engaged  in  the  business  of 
the  defendant  from  all  the  evidence  and  dr- 
cnmstances  shown  by  the  evidence.  This  In- 
struction stated  the  law  as  laid  down  in 
Birch  V.  Abercrombie,  supra,  and  several 
later  cases. 

[7]  By  proper  Instructions  the  court  In- 
formed the  jury  that  the  burden  to  sustain 
aU  her  affirmative  allegations  remained  upon 
the  plaintiff  throughout  the  trial.  In  (me 
instruction  the  court  charged  the  jury: 

"If  you  find  that  the  driver  was  using  the 
automobile  solely  to  go  to  his  meals  or  his 
home,  the  appellant  owner  would  not  be  liaUe." 

We  are  of  the  opinion  that  the  lastruc- 
tlons  as  a  whole  stated  the  law  as  favorably 
to  appellant's  contentions  as  could  be  stated, 
and  that  there  was  no  error  in  any  of  them, 
or  in  the  refusal  to  give  the  Instructions  re- 
quested by  appellants. 

[S]  It  Is  also  contended  by  appellants  that 
a  witness  for  respondent  having  testified 
upon  cross-examination  by  appellants  that 
Hieneman,  the  driver,  had  stated  to  the  wit- 
ness that  the  Hiawatha  Company  had  insur- 
ance, constituted  prejudice  to  appellants. 
Upon  the  answer  by  the  witness  counsel  for 
appellant  objected  to  that  part  of  the  an- 
swer, and  moved  to  strike  it,  and  the  court 
Immediately  granted  the  motion,  and  it  was 
promptly  assented  to  by  counsel  for  respond- 
ent. The  Jury  were  also  instructed  to  dis- 
regard the  answer.  We  can  find  nothing 
prejudldal  in  this  to  apiiellants. 

Appellants  also  Insist  that  the  damages  al- 
lowed were  excessive,  and  that  the  Inclusion 
of  $163  In  the  award  for  $1,205  for  doctor 
bills,  hospital  fees,  nurse  hire,  and  clothing, 
being  without  warrant  in  the  evidence,  show- 
ed bias  and  prejudice  on  the  part  of  the  jury, 
and  that  the  $13,000  general  damages  award- 
ed by  the  jury  was  excessive. 

[9]  The  $163  allowed  by  the  Jury  for  sp^ 
cial  items  of  damage  to  respondent  was  evi- 
dently allowed  Inadvertently,  and  upon  a 
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mlscalcnlatlon  of  the  amounts  admitted,  as 
constituting  such  Iteqis  for  doctor  bills,  bos- 
pital  fees,  nurse  hire  and  clotbing.  As  to  tbe 
general  damages,  we  cannot  believe  tbat  the 
110,000,  allowed  by  tbe  court  for  tbe  serious 
I)ermanent  injuries,  and  the  pain  and  suffer- 
ing occasioned  to  respondent,  in  the  least  ex- 
cessiveJ  We  might  have  allowed  the  $13,000 
to  stand  as  no  moi^e  than  ample,  bad  tbe 
trial  Judge  so  determined.  At  all  events  tbe 
trial  Judge,  who  heard  all  tbe  evidence  and 
saw  the  witnesses,  has  6zercised  his  dis- 
cretion and  reduced  the  verdict  $3,000,  and 
we  can  find  no  warrant  for  disturbing  that 
result. 

Tbe  evidence  In  this  case,  as  shown  by  re- 
spondent, shows  a  case  of  utter  recklessness 
on  the  part  of  appellants'  driver,  and  amply 
sustains  the  verdict  We  can  flind  no  prej- 
udicial error  against  appellants  in  tbe  trial 
of  the  case. 

The  Judgment  is  aflBrmed. 

PARKER,  0.  J.,  and  FULLERTON, 
MACKINTOSH,  and  BRIDGES,  JJ,  concur. 


(115  Waab.  230) 

FRED  B.  GRINNELL  CO.  at  at.  v.  STAN- 
TON.    (No.  16115.) 

(Supreme  0>nrt  of  Washington.    April  4^ 
1921.) 

1.  Brokers  «s>57(2)— That  soIIm-  of  stock  eon- 
•umniated  deal  himself  with  parsons  introduo- 
ed  on  dlffar«Dt  terms  held  not  to  affect  right 
to  oommlstloB. 

Where  a  broker  acting  under  an  agreement 
to  sell  packing  plant  stock  for  a  commission  of 
2  per  cent,  has  Interested  the  representatives 
of  a  packing  company  and  introduced  them  to  the 
owner  of  the  stock  who  thereafter  conducts  ne- 
gotiations and  consummates  the  transaction 
npon  different  terms  than  those  originally  con- 
templated, inch  fact  does  not  affect  the  broker's 
right  to  a  commission. 

2.  Compromlso  and  tettltment  «=>I9(I)— Bo- 
tweeit  broker  and  principal  was  not  binding 
where  prooared  by  principal's  falsa  reprsaan- 
tatlona  as  to  sailing  price. 

In  a  broker's  action  for  commissions  on  the 
sale  of  packing  plant  stock,  a  settlement  inter- 
posed in  defense  Jtel^  not  conclusive  where  the 
principal  who  had  consummated  the  transaction 
had  misrepresented  the  consideration  received 
and  so  induced  the  settlement. 

Department  2. 

Appeal  from  Superior  <3ourt,  Spokane 
County;   David  W.  Hurn,  Judge.. 

Action  by  the  Fred  B.  Grinnell  Company 
and  another  against  E.  H.  Stanton.  Judg- 
mmt  for  plaintiffs,  and  defendant  apjteais. 
Affirmed. 


Danson,  Williams  ft  Danson,  of  Spokane  (R. 
E.  Lowe,  of  Spokane,  of  counsel),  for  appiel- 
lant 

Graves,  Klzer  ft  Graves,  of  Spokane,  for 
respondents. 

MAIN^  J.  This  action  was  brought  to  re- 
cover the  balance  of  a  commission  alleged  to ' 
be  due  the  plaintiff  the  Fred  B.  Grinnell  Com- 
pany as  a  broker  upon  tbe  sale  of  certain  cor- 
porate stock.  In  tbe  answer  tbe  defendant 
denied  liability  and  pleaded  affirmatively  a 
settlement  In  reply  to  the  affirmative  de- 
fense the  plaintiffs  alleged  that  the  settle- 
ment was  Induced  by  false  and  fraudulent 
representations.  Upon  tbe  Issues  thus  fram- 
ed the  cause  came  on  for  trial  and  resulted 
in  findings  of  fact,  condusions  of  law,  and 
a  Judgment  sustaining  the  right  of  the  plain- 
tiffs to  recover.  From  tbe  Judgment  thus  en- 
tered the  defendant  appeals.  The  facts  may 
be  stated  as  follows: 

The  respondent  Fred  B.  Grinnell  CJompany 
is  a  corporation  org^anized  and  existing  under 
the  laws  of  the  state  of  Washington  and  is 
engaged  in  the  brokierage  business  in  tbe  city 
of  Spokane.  The  E.  H.  Stanton  Company  vras 
a  cprporatlon  engaged  in  conducting  a  pack- 
ing house  business  at  Spokane.  The  appel- 
lant, E.  H.  Stanton,  was  the  president  and 
sole  manager  of  the  B.  H.  Stanton  Company. 
In  the  spring  of  1917  tbe  Fred  B.  Grinnell 
Company  caused  a  representative  of  tbat  com- 
pany to  inquire  of  Armour  ft  Co.,  engaged  In 
tbe  packing  business  at  Chicago  and  other 
points,  whether  that  company  would  be  in- 
terested in  acquiring  tbe  E.  H.  Stantcm  Com- 
imny  plants,  and  received  a  reply  tbat  the 
Armour  (Company  was  Interested.  Soon  after 
this,  and  on  May  8,  1917,  tbe  following  wrl^ 
ing  was  made  and  delivered  to  the  Grinnell 
Company: 

"Spokane,  Wash.,  May  8,  1917. 
"Fred  B.  Grinnell,  Esq.,  Spokane,  Washing- 
ton—Dear Sir:  Regarding  sitoation  of  which 
we  have  been  talking  to-day  beg  to  say  the  sit- 
uation is  about  as  follows:  Tbe  capital  stock 
la  $800,000,  being  6,000  shares  par  value  $100.- 

00  per  share,  plant  $800,000.00  (cash  $000;- 
000.00);  stock  on  hand,  $800,000.00;  book 
accts.,  $300,000.00;  total  asseta,  $1,400,000.00; 
liabilities,  $286,000.00.  I  own  or  control  5,084Vi 
shares  of  tiie  capital  stock  and  hereby  give  you 
an  option  and  agree  to  deliver  the  same  to 
yon  at  any  time  on  or  before  fifteen  days  from 
to-day  npon  the  payment  to  me  in  cash  of 
$220.00  per  share.  Also  understood  will  give 
you  whatever  means  that  are  necessary  within 
this  time  for  investigation  of  entire  situation. 

1  further  agree  to  pay  you  (2)  two  per  cent 
commission  for  selling  stock  of  E.  H.  Stanton 
Co.  B.  H.  Stanton. 
"Witness: 

"Robert  W.  GrinneU." 

While  this  letter  is  addressed  to  F.  B.  Grin- 
nell, its  purpose  was  to  secure  tbe  services  of 
tbe  Grinnell  Company  as  a  broker.    No  tur- 
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Oter  reference  wfn  be  made  to  F.  B.  Grlnnell 
as  a  party  to  the  action,  bnt  the  party  plain- 
tiff and  respondent  will  be  referred  to  a«  the 
F.  B.  Grlnnell  Company.  Tbe  letter  sent  out 
Is  In  tbe  form  of  an  option  and  concludes  with 
an  agreement  to  pay  2  per  cent  commission 
for  selling  tbe  stock  of  tbe  E.  H.  Stanton 
Company.  The  opOoa  feature  was  to  con- 
tinue for  a  period  of  16  days.  Within  a  tot 
few  days  after  fbis  letter  was  signed  the  re- 
apond^tt  caused  r^resenta  tires  of  tbe  Ar- 
mour Company  to  come  to  Spokane  for  tbe 
purpose  of  looking  over  the  E.  H.  Stanton 
plant  When  tbey  arrived  they  were  met  at 
the  train  by  representatives  of  tbe  Grlnnell 
Company,  tbe  tran.sactlon  was  talked  over 
with  tbem,  and  tbey  then  were  taken  to  tbe 
packing  plant  and  Introduced  to  tbe  appel- 
lant, E.  H.  Stanton.  From  this  pomt  <Mi  Stan- 
ton conducted  negotiations,  having  suggest- 
ed to  the  representative  of  tbe  Grlnnell  Com- 
pany that  tbat  was  the  better  procedure  to 
follow.  Tbe  negotiations  lasted  for  some 
days,  and  within  the  limit  of  time  specified  in 
dte  contract  Armour  &  Co.  purdiased  of  the 
stock  of  E.  H.  Stanton  Company  a  total  of 
4,813^  shares.  Of  this  stock  bo  purcbaaed 
Stanton  and  family  o\vned  2,420%  shares, 
Hamilton  1,096^  shares,  Hample  1,090^ 
shares,  and  Mrs.  Armstrong,  or  tbe  Arm- 
strong estate,  33  shares.  Hamilton  and  Ham- 
ple received  for  their  stoc^  from  Armour  ft 
Co.  $200  per  share.  Stanton  received  for  tbe 
■tock  owned  by  himself  and  family  $220  per 
share  and  $20  per  share  upon  the  stock  of 
each  Hamilton  and  Hample.  Some  days  after 
the  sale  of  this  stock  was  consummated  a  rep- 
resentative of  the  respondent  company  toolt 
np  with  tbe  appellbnt  the  matter  of  tbe 
OKnmisslon.  At  this  time  the  appellant  rep- 
resented tbat  he  had  sold  his  stock  for  (200 
per  share,  and  that  Hamilton  and  Hample 
had  refused  to  bear  any  part  of  tbe  commis- 
sion. Belying  upon  these  representatlims, 
tbe  respondent  was  Induced  to  accept  as  u 
commission  the  sum  of  $12,500.  Subsequent- 
ly that  company  learned  tbat  Armour  &  Co. 
had  paid  $220  per  share  for  tbe  stock  which 
It  had  received,  and  brought  this  action  to 
recover  tbe  balance  of  tbe  commission  al- 
leged to  be  due  It  based  upon  tbat  purchase 
price.  In  the  appellant's  brief  tbe  first  ques- 
tion Is  stated  to  be:  In  what  amount  tf  at 
aU,  was  tbe  appellant  Indebted  to  the  re- 
qmndent  on  account  of  tbe  purchase  of  tbe 
stock  by  Armour  ft  Co.?  Tbe  answer  to  this 
question  depends  upon  two  things:  The  ap- 
pellant claims  tbat  be  received  only  $200  per 
Share  for  bis  stodt,  and  that  tbe  extra  $20 
per  riiare  upon  bis  own  as  well  as  upon  the 
stock  of  Hamilton  and  Hample  was  to  com- 
pensate him  for  an  agreement  with  Armour 
ft  Co.  when  tbe  transaction  was  dosed  to  tbe 
effect  tbat  for  a  period  of  10  years  be  would 
not  engage  in  tbe  meat  business  in  tbe  states 
of  Washington.  Oregon,  Idaho,  and  Mwitana, 
tor  bis  gnaranty  of  the  book  accounts  of  tbe 


Stanton  Company  and  for  a  further  agree- 
ment to  give  such  portion  of  bis  time  as 
Armour  &  Co.  should  require  for  one  year  In 
tbe  management  of  tbe  business.  The  other 
consideration  wbleb  is  vital  In  determining 
tbe  answer  to  tbe  question  Is  whether  tbe 
sale  of  tbe  Hamilton  and  Hample  stock  was 
conducted  by  tbe  appellant  or  by  themselves; 
the  appellant's  position  being  tbat  they  made 
their  own  sale.  Upon  the  question  as  to 
whether  tbe  extra  $20  per  share  was  made 
tor  the  purpose  claimed  by  tbe  appellant  the 
court  found  that  Armour  ft  Co.  was  ready, 
able,  and  willing  to  purchase  tbe  stock  of 
tbe  Stanton  Company  for  the  sum  of  $220 
per  share,  and  that  It  did  purdiase  tbe  stodc. 
Including  tbat  of  Hamilton  and  Hample,  for 
tbat  price.    The  trial  court  found: 

"Tbat  tbe  sum  'm  excess  of  $220  a  share 
which  was  paid  to  the  defendant  Stanton  and 
his  family  for  the  stock  in  tlie  E.  H.  Stanton 
Company  owned  by  them  was  not  paid  in  con- 
sideration of  the  agreement  of  the  defendant 
Stanton  not  to  encage  in  the  meat-packing  busi- 
ness in  Montana,  Oregon,  Idaho,  or  Washing- 
ton for  a  period  of  10  years  from  the  date  of 
the  sale,  the  guaranty  of  accounts  receivable 
of  B.  H.  Stanton  Company  by  the  defendant 
Stanton,  and  tbe  agreement  of  the  defendant 
Stanton  to  bold  himself  in  readiness  to  assist 
Armour  ft  Co.  in  the  management  of  the  busi- 
ness for  some  time  after  tbe  sale  it  Armour  & 
Co.  should  request  bim  to  do  so.  I  find  tbat 
these  collateral  sgreemtnts  of  tbe  defendant 
were  merely  details  in  tbe  terms  of  tbe  sale 
which  were  agreed  upon  between  tbe  defendant 
and  Armour  ft  Co.  and  that  defendant  wag 
ready  and  willing  to  agree  to  such  terms  in  or- 
der to  induce  Armour  ft  Go.  to  parchase  the 
stock  at  $220  a  share,  and  that  no  independ- 
ent consideration  was  paid  by  Armour  &  Co. 
for  these  collateral  agreements  on  defendant's 
part  but  tbat  the  sum  which  he  received  in 
excess  of  $220  a  share  for  the  stock  owned  by 
himself  and  bis  family  represented  $20  a  share 
upon  the  stock  of  Hamilton  and  Hample  which 
defendant  procured  from  Armour  ft  Co.  by 
misrepresentation  of  conditions  to  Hamilton 
and  Hample." 

Upon  tbe  question  as  to  whether  the  de- 
fendant sold  the  stock  of  Hamilton  and  Ham- 
ple or  whether  tbe  owners  thereof  effected  tbe 
sale  the  court  found  tbat  tbe  appellant  not 
only  sold  the  stock  of  himself  and  family, 
but  sold  Hamilton  and  Hample  and  tbe  Arm- 
strong's stock,  making  a  total,  as  above  stat- 
ed, of  4,040^  shnrea 

Upon  this  appeal  there  are  no  serious  ques- 
tions of  law;  tbe  vital  questions  being  those 
of  fact  The  testimony  of  the  appellant  sup- 
ports his  theory  of  tbe  defense.  Tbe  facts 
and  circumstances  shown  by  other  evidence 
in  the  case  are  potent  In  establishing  that 
the  findings  of  tbe  trial  court  are  sustained 
by  tbe  great  weight  of  the  testimony.  In- 
deed, it  Is  difficult  to  say,  after  giving  care- 
ful consideration  to  all  tbe  evidence,  how  a 
different  conclusloi  could  have  been  ar- 
rived at, 
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[1]  There  Is  some  mention  of  the  terms  of 
the  sale  not  being  as  those  set  out  in  the  let- 
ter option.  It  is  true,  the  company  contem- 
plated a  sale  for  cash,  and  the  sale  as  con- 
summated was  for  part  cash  and  part  notes 
of  the  Armour  Company.  The  fact  that  after 
representatives  of  the  Armour  Company  had 
been  Introduced  to  the  api)ellant  he  conduct- 
ed the  negotiations  with  them  and  consum- 
mated the  transaction  upon  different  terms 
than  those  originally  contemplated  does  not 
affect  the  right  of  the  respondents  to  a  com- 
mission. Peterson  v.  St.  Francis  Hotel  Co., 
61  Wash.  378, 112  Pac.  347;  Merrit  v.  Ameri- 
can Catering  Co.,  71  Wash.  425,  128  Pac. 
1074. 

[2]  The  second  question  stated  in  the  ap- 
pellant's brief  as  being  involved  in  this  ap- 
peal Is:  Were  any  misrepresentations  made 
by  the  appellant  which  would  justify  the  can- 
cellation of  the  settlement  made?  If  the  ap- 
pellant represented  to  the  respondent  that  the 
sale  of  the  stock  was  for  $200  per  share, 
when  in  fact  it  was  $220  per  share,  and  that 
Hamilton  and  Hample  refused  to  pay  any 
part  of  the  commission,  and  these  represen- 
tations were  untrue,  it  would  necessarily  fol- 
low that  the  settlement  was  introduced  by 
fraudulent  representations.  Upon  this  ques- 
tion the  court  found: 

"The  settlement  made  by  the  defendant,  Stan- 
ton, with  plaintiff,  and  the  receipt  in  full  for 
its  claim  given  by  t^aintiff  to  defendant  -upon 
payment  of  $12,500,  was  induced  by  the  mis- 
representation of  defendant  that  he  had  been 
unable  to  obtain  more  than  $200  a  share  for 
his  Btoclt,  and  that  his  assodates  had  refused 
to  pay  any  part  of  plaintiff's  commission. 
Plaintiff  accepted  the  sum  of  $12,500  in  settle- 
ment of  its  daim  for  commission  and  gave  the 
receipt  in  question  in  reliance  upon  defend- 
ant's representatiMiB  as  aforesaid  and  be- 
lieving them  to  be  true,  and  it  would  not  have 
made  such  settlement  and  given  such  receipt 
had  it  known  the  true  condition  relating  to  the 
sale  of  the  stock." 

The  Judgment  of  the  trial  court  was  clear- 
ly right,  and  it  will  be  a^rmed. 

HOLGOMB,  TOLMAN,  MITCHELL,  and 
MOUNT,  JJ.,  concur. 


(m  Wash.  364) 

STATE  ex  rel.  McCLASKEY  v.  SUPERIOR 
COURT  OF  WASHINGTON  IN  AND  FOR 
KING  COUNTY  at  al.     (No.  16358.) 

(Supreme   Court   of   Washington.     April   12, 
1621.) 

Prolilbttion   «=>3(3)— Jnrltdiotlen    not   having 
been    absolutely    divested,    subsequent    pro- 
ceedings reviewable  by  appeal. 
Where  a  husband  sued  for  divorce,  and  on 

the  day  on  which  an  order  to  show  cause  on 


the  wife's  application  tor  suit  money  and  at- 
torney's fees  was  returned  the  husband  dis- 
missed, claiming  the  right  under  Rem.  Code 
1916,  §  406,  and  the  superior  court  struck  the 
cause  from  the  calendar,  the  court  having  once 
acquired  jurisdiction  of  the  parties,  and  not 
having  divested  itself  of  jurisdiction  by  use 
of  a  process  which  absolutely  divested  it  of  ju- 
risdiction, subsequent  proceedings  in  the  cause 
were  not  without  jurisdiction,  though  erroneous, 
so  that  remedy  by  appeal  existed  precluding 
prohibition. 

Department  2. 

Original  proceeding  by  the  State  of  Wash- 
ington, on  the  relation  of  W.  H.  McClaskey, 
for  a  writ  of  prohibition  against  the  Supe- 
rior Court  of  the  State  of  Washington  In  and 
for  King  County  and  Marian  McClaskey. 
Writ  denied. 

Edward  H.  Wright,  of  Seattle,  for  plain- 
tiff. 
Flick  ft  Paul,  of  Seattle,  for  defendants. 

HOLCOMB,  J.  The  relator  applies  for  a 
writ  of  prcAIbltion  to  prohibit  the  respond- 
ent superior  court  from  proceeding  with  a 
certain  case  therein,  numbered  145089, 
brought  In  that  court  by  the  relator  against 
the  respondent  Marian  McClaskey,  and  pai^ 
tlcularly  from  further  enforcing  a  certain 
order  made  In  that  cause  upon  the  ground 
that  that  action  had  been  dismissed,  and  In 
consequence  respondent  superior  court  has 
no  Jurisdiction  In  the  premises. 

The  action  was  for  divorce,  commenced 
on  August  16,  1920,  by  the  filing  and  service 
of  summons  and  complaint  Defendant  first 
appeared  in  that  action  on  September  7, 
1920,  by  serving  a  certitin  motion,  which  was 
afterwards  abandoned  and  never  filed.  On 
November  16,  1920,  defendant  made  ap- 
plication for  suit  money  and  attorney's  fees, 
and  obtained  an  order  to  show  cause  there- 
in returnable  November  26,  1920,  at  9:30 
o'clock  In  the  forenoon.  On  the  return  day 
of  the  show  cause  order,  at  9:05  o'clock  In 
the  forenoon,  plaintiff's  attorney  in  that  ac- 
tion served  upon  the  attorney  for  defendant 
notice  in  writing,  signed  by  plaintiff's  attor- 
ney, entitled  In  the  cause,  addressed  to  the 
defendant  and  her  attorney,  as  follows: 

"Please  take  notice  that  the  above-named 
plaintiff  has  elected  to  and  does  hereby  dismiss 
the  above-entitled  action." 

This  notice  was  Immediately  filed  with 
the  clerk,  together  with  proper  proof  and  ad- 
mission of  service. 

Upon  the  opening  of  court  in  the  depart- 
ment to  which  the  show  cause  order  had 
l>een  referred,  plaintiff's  counsel  informed 
the  court  that  the  case  had  been  dismissed, 
and  the  time  and  manner  thereof.  The 
court,  over  the  objection  of  defendant's  coun- 
sel, ruled  that  the  case  had  been  dismissed, 
refused  to  hear  the  show  cause  order,  order- 
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ed  It  stricken  from  the  calendar,  and  made 
the  following  entry : 

Tltff.  electa  to  diamias  this  action.  Court 
refnaed  to  hear  show  cauae,  and  it  la.  stricken 
from  calendar." 

Up  to  the  day  last  referred  to  no  answer 
had  been  served  or  filed,  bnt  on  that  day, 
while  the  attomeya  were  In  the  courtroom, 
one  of  defendant's  attorneys  delivered  a 
copy  of  an  answer  in  the  case  on  the  part 
of  defendant,  to  the  attorney  for  plaintiff, 
who  refused  to  accept  it,  saying  that  the  case 
had  been  dismissed.  Thereafter  the  attor- 
ney for  defendant  filed  the  answer. 

On  January  18,  1921,  defendant  filed  a  mo- 
tion, supported  by  her  aflBdavit,  for  an  or- 
der "directing  the  allowance  to  the  attor- 
neys for  the  defendant  of  reasonable  attor- 
ney's fees  In  the  above  entitled  case,  and  to 
the  defendant  Marian  McClaslcey  for  her 
costs  and  disbursements  and  temporary  ali- 
mony and  support  pending  the  above  enti- 
tled case."  She  at  the  same  time  procured 
an  order  to  show  cause,  returnable  on  Janu- 
ary 21,  1921,  at  930  o'elodc  a.  m.  and  serv- 
ed tbe  motion  and  the  show  cause  order  up- 
on the  attorneys  for  plaintiff. 

nte  motion  came  on  to  be  heard  before 
Judge  Frater,  on  February  4,  1921,  and  he 
condnded  that  the  case  had  not  been  dis- 
missed by  plaintiff,  bnt  was  still  pending, 
and  ordered  tbe  plaintiff  to  pay  a  stated  sum 
per  month  for  tbe  support  of  the  defendant, 
beginning  January  1,  1921,  bnt  refused  to 
make  any  allowance  for  suit  money  or  at- 
torney's fees.  Upon  this  assumption  of  Ju- 
risdiction relator  contends  that  be  is  enti- 
tled to  this  writ 

Section  408,  Rem.  Code,  provides  bi  part 
as  fidlows: 

"Ab  action  may  be  dismissed,  or  a  judgment 
of  nonsuit  entered,  in  the  following  cases: 

"1.  By  the  plaintiff  himself,  at  any  time  be- 
fore the  jury  retire  to  consider  their  verdict 
mileaa  a  set-off  be  interposed  as  a  defense,  or 
nnlesa  the  defendant  set  up  a  counterclaim  to 
the  specific  property  or  thing  which  is  the 
sabject-matter  of  the  action." 

Relator  contends  that  under  this  statute 
tbe  plaintiff  has  a  right  to  dismiss  at  any 
time  either  In  a  law  or  equity  action  on  ac- 
count of  our  statutes  abolishing  the  distinc- 
tions between  such  actions,  and  without  the 
consent  of  tbe  other  party  or  the  approval 
of  tbe  court,  notwithstanding  it  la  admitted 
that  we  have,  In  early  cases,  held  -that  tbe 
above-mentioned  sections  do  not  apply  to 
equity  suits.  Somerville  v.  Jobuson,  3  Wash. 
140,  28  Pac.  373;  Scoland  ▼.  Scoland,  4 
Wash.  U8,  29  Pac.  930;  Walte  v.  Wlngate, 
4  Wasb.  324,  30  Paa  81. 

Tbe  last-named  case  was  expressly  over- 
ruled by  this  court  In  Washington  National 
Building  Ass'n  v.  Saunders,  24  Wash.  321, 
84  Pac.  546,  on  the  ground  that  under  the 
statute  a  plaintiff  has  no  right  to  dismiss  the 


action,  whether  it  be  of  legal  or  equitable 
cognizance,  when  a  counterclaim  has  been 
set  up  and  affirmative  relief  demanded  by 
defendant. 

Respondent  conteids  that  prohibition  does 
not  lie  in  this  case,  because  the  plaintiff  has 
an  adequate  remedy  by  appeal  from  the  final 
Judgment  In  the  case  below.  In  opposition 
to  that  contention  the  relator  contends  and 
cites  our  cases  to  the  effect  that  where  there 
is  a  total  absence  of  Jurisdiction  in  tbe  su- 
perior court,  tbe  writ  will  lie,  dtlng  State 
ex  rel.  Martin  v.  Superior  Court,  97  Wasb. 
358,  166  Pac.  630,  L.  R.  A.  1917F,  905;  State 
ex  rel.  Miller  v.  Superior  Court,  40  Wasb. 
555,  82  Pac.  877,  2  li.  E.  A.  (N.  S.)  895,  111 
Am.  St  Rep.  925,  and  State  ex  rel.  Hopman 
V.  Superior  Court,  88  Wasb.  612,  153  Pac. 
315. 

Tbe  Hopman  case  is  quoted  to  tbe  effect 
that,  where  it  appears  that  the  court  baa 
proceeded  without  first  having  acquired  Ju- 
risdiction, and  that  such  appears  without 
depending  upon  some  controverted  fact,  the 
writ  of  prohibition  will  lie. 

The  distinction  between  tbe  holding  in 
that  case  and  other  cases  such  as  the  Martin 
Case,  where  fbe  superior  court  was  divested 
of  Jurisdiction  by  virtue  of  some  process 
granted  by  statute,  opportunely  and  appro- 
priately used,  and  this  case,-  Is  this:  The  su- 
perior court  cannot  proceed  without  first 
having  acquired  Jurisdiction,  even  to  enter 
erroneous  and  void  orders  or  Judgments;  or, 
it  having  acquired  Jurisdiction,  and  that  Ju- 
risdiction being  absolutely  divested  by  prop- 
er process  authorized  by  statute,  then  the 
Jurisdiction  entirely  disappears.  But  in 
such  a  case  as  this,  where  the  court  never 
proceeded  without  first  having  acquired  Ju- 
risdiction, and  where  Jurisdiction  was  never 
divested  by  the  use  of  a  process  authorized 
by  law,  which  absolutely  divests  the  court  of 
Jurisdiction,  then  the  court  has  Jurisdiction 
of  the  subject-matter  and  of  the  parties,  and 
may  proceed  and  exercise  Jurisdiction  even 
though  it  may  do  so  erroneously.  State  ex 
rel.  Port  Orchard  Investment  Co.  v.  Superi- 
or Court,  81  Wash.  410,  71  Pac.  1100;  State 
ex  rel.  Korsstrom  v.  Superior  Court,  48 
Wash.  671,  04  Pac.  472;  State  ex  rel.  Teeter 
r.  Superior  Court,  110  Wash.  255,  188  Pac. 
391;  State  ex  rel.  McGlothem  v.  Superior 
Court,  192  Pac.  937;  State  ex  rel.  Godfrey  y. 
Superior  Court,  189  Pac.  256. 

"Tbe  adequacy  of  the  remedy  by  appeal,  or 
in  the  ordinary  course  of  law,  is  •  •  •  the 
test  in  all  cases,  and  not  the  mere  question  of 
jurisdiction  or  lack  of  jurisdiction."  State  ex 
rel.  Miller  v.  Superior  Court,  supra,  quoted 
in  State  ex  rel.  McGlothem  v.  Superior  Court, 
supra. ' 

Tbe  case  In  the  court  below  being  a  divorce 
action,  we  are  indined  to  tbe  opinion  that 
plaintiff,  the  husband,  having  brought  bis 
wife  Into  court,  could  not,  after  she  had  ap- 
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peared  and  demanded  aflSrmatlTe  relief,  dis- 
miss bis  acUoo  against  her  consent,  and 
wltliout  the  approval  of  the  court  That, 
however.  Is  a  question  that  probably  de- 
serves more  deliberate  and  thorough  consid- 
eration. 

We  are  of  the  opinion,  however,  that  re- 
lator has  an  adequate  remedy  by  appeal,  in 
which  all  such  questions  can  be  deliberately 
determined. 

The  writ  is  therefore  denied. 

PARKER,  C.  J.,  and  MAi:^.  TOIiMAN. 
and  MITCHELL^  JJ^  concur, 


ai5  Wash.  263) 

KELLEY-GLARKE    CO.    v.    NORTHWEST- 
ERN   FISHERIES   CO.    (No.    I6IS4.) 

(Supreme   Court  of   Washington.    April   8, 
1921.) 

1.  Appeal  and  error  «s>895(2)— Fladlngt  ef 
faot  by  trial  court  are  not  binding. 

A  case  tried  by  the  lower  court  without  a 
jury  will  be  heard  by  the  Supreme  Court  de 
novo,  and  the  findinga  of  the  lower  court  have 
no  binding  force;  bat  the  record  will  be  ex- 
amined to  determine  whether  they  are  sustain- 
ed by  a  preponderance  of  the  evidence. 

2.  Appeal  and  error  ^s>lO  12(1)— Findings  of 
trial  court  who  eaw  witnesses  are  given  great 
weight. 

The  findings  of  the  trial  court,  who  had  the 
witnesses  before  him,  and  therefore  had  a  dis- 
tinct advantage  over  the  Supreme  Court  in 
determining  the  truth  of  the  testimony,  will  be 
given  great  weight  and  not  disturbed  unless  it 
clearly  appears  that  the  evidence  preponderates 
against  them. 

3.  Principal  and  agent  «=»89(8)— Evidenoc  held 
to  establish  contract  to  pay  agent's  commis- 
sion on  goods  reserved  from  sale  by  him. 

In  an  action  by  a  sales  agent  for  his  com- 
missions where  it  appeared  that  the  written 
contract  of  agency  had  expired,  preponderance 
of  the  evidence  held  not  contrary  to  the  court's 
finding  that  the  agent  was  to  be  paid  a  small 
.  commission  on  the  goods  of  the  principal  re- 
served from  sale  by  him  as  he  had  been  under 
the  previous  written  contract. 

4.  Principal  and  agent  4=!>89(6)— Continued 
agency  presumed  to  be  under  same  terms  as 
expired  oontraot. 

Where  an  agent  continues  in  the  same  em- 
ployment after  the  expiration  of  the  term  of 
his  agency  without  any  new  agreement,  the 
presumption  is  that  he  continues  under  the 
original  terms. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  A.  W.  Frater,  Judge. 

Action    by    the    Kelley-Clarke    Company 
against    the    Northwestern    Fisheries    Com- 


pany.    Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Bogle,  Merrttt  &  Bogle  and  Keer  ft  Mo- 
Cord,  all  of  Seattle,  for  appellant 

Walter  S.  Fulton,  and  Donwortli,  Todd  ft 
Higghis,  all  of  Seattle,  for  respondent 

BRIDGES.  J.  By  this  action  the  plaintlfl 
sought  recovery  of  certain  commissions  al* 
leged  to  be  due  from  the  defendant,  growing 
out  of  the  sale  and  handling  of  certain  can- 
ned salmon  during  the  year  1917.  The  case 
was  tried  by  the  court,  without  a  jury,  and 
resulted  in  a  judgment  for  the  plaintiff  In 
the  sum  of  $24,690:08,  together  with  certain 
interest  on  such  sum.  From  this  judgm^t 
the  defendant  has  appealed. 

Appellant  is  an  extensive  paclier  of  salm- 
on, and  has  its  principal  place  of  business  in 
Chicago,  with  an  important  branch  or  organ- 
ization at  Seattle,  in  this  state.  The  Booth 
Fisheries  Company,  which  plays  an  Impor- 
tant part  In  this  case,  is  the  owner  of  all  of 
the  capital  stock  of  the  appellant,  and  has 
numerous  branch  houses  throujchout  the 
United  States,  in  the  jobbing  business.  The 
respondent  is  a  Washington  corporation,  and 
is  one  of  the  largest  brokers  of  its  kind  in 
the  United  States.  The  canning  of  salmon 
on  this  coast  commences  during  the  latter 
part  of  August  or  the  first  of  September,  of 
each  year. 

On  the  2d  day  of  November,  1912,  a  writ- 
ten contract  was  entered  Into  between  the 
appellant  and  respondent  whereby  the  latter 
was  made  the  exclusive  selling  agent  for  all 
of  the  salmon  pack  of  the  appellant  during 
the  years  1913,  1914,  and  1915.  For  these 
services  the  respondent  was  to  receive  a  5 
per  cent  commission  on  the  sale  value  of 
all  such  pack,  but  the  appellant  reserved 
the  right  to  fix  prices  at  which  the  salmon 
might  be  sold.  During  the  life  of  this  con- 
tract three  Important  modifications  were 
made  as  follows:  (1)  Tlie  appellant  purchas- 
ed the  packing  plant  of  Gorham  &  (3o.,  and 
by  the  terms  of  that  purchase  that  company 
reserved  40,000  cases  out  of  each  year's 
pack,  and  at  the  request  of  appellant  the 
respondent  released  such  40,000  cases  from 
the  written  contract,  and  wan  to  receive  no 
compensation  on  account  thereol  These 
Gorham  reservations  are  in  no  way  involved 
in  this  controversy  and  will  not  be  again 
mentioned.  (2)  The  respondent  also  released 
from  the  contract  a  reasonable  amount  of 
salmon  each  year  to  go  to  the  branch  houses 
of  the  Booth  Fisheries  (Company.  It  was 
apparently  contemplated  that  such  reason- 
able amount  would  be  from  3,000  to  7,000 
cases  per  annum,  and,  as  a  matter  of  temt, 
the  number  of  cases  taken  by  the  Booth 
Fisheries  Company  branch  houses  during 
the  years  1914,  1915,  and  1916  ran  from  7,- 
845  cases  in  1914  to  8,916  in  1916.    If  mors 
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Qum  such  contemplate^  number  ot  cases 
ghoald  be  taken  by  the  Booth  branch  booses, 
then  the  respondent  was  entitled  to  2  per 
cent  commission  on  such  excess.  0)  The 
appellant  Itself  during  the  life  of  the  writ- 
ten contract,  entered  Into  an  agreement  with 
Armour  &  Co.,  of  Chicago,  whereby  the  lat- 
ter purchased  140,000  cases  each  year  out  of 
the  appellant's  total  pack,  and  it  was  agreed 
that  the  respondent  was  to  receive  a  2  per 
cent.  commlssloD  thereon  Instead  of  5  pel 
cent.,  as  stated  In  the  written  contract. 
While  the  respondent  was  to  have  nothing 
to  do  with  the  sale  of  any  salmon  so  releas- 
ed. It  was,  by  the  agreement,  to  look  after 
the  actual  shipping  and  billing  of  the  same. 
These  varions  releases  were  for  the  most 
part  made  by  oral  agreement  Tbronghont 
the  trial  and  argument  the  Armonr  &  Co. 
and  Booth  branch  honse  salmon  hare  been 
spokoi  of  as  reservations,  and  we  will  so 
speak  of  them.  The  original  written  con- 
tract, subject  to  the  modifications  mention- 
ed, became  the  contract  nnder  which  the  par- 
ties operated  daring  the  year  1016.  There  is 
no  coDtrorersy  or  apparent  misunderstand- 
ing as  to  what  the  contract  for  the  year  1916 
and  prior  years  was,  and  there  is  not  involv- 
ed in  this  case  anything  dnring  those  years. 
The  controversy  here  Is  as  to  what  was  the 
1917  contract. 

It  seems  to  be  cbnceded  that  it  was  agreed 
that  for  all  of  the  1&17  pack,  except  the  Ar- 
mour and  Booth  branch  house  reservations, 
the  respondent  was  to  be  paid,  and  has  been 
paid,   the  5  per  cent,  commission  provided 


these  reservations.  The  trial  court  found 
the  agreement  to  have  been  made  in  accord- 
ance with  the  respondent's  contention,  and 
fixed  the  contemplated  amount  of  fish  to  be 
taken  by  the  Booth  branch  houses  at  7,500 
cases,  and  allowed  respondent  2  per  cent  on 
the  dlfTerence  between  the  7,500  cases  and 
the  38,680  cases  actually  taken  by  the  Booth 
branch  houses  during  that  year,  and  also 
allowed  it  to  recover  2  per  cent  commission 
on  the  140,000  cases  shipped  to  Armour  & 
Co. 

[1,  2]  We  have  often  held  that  a  case  tried 
by  the  lower  court,  without  a  Jury,  will  be 
heard  by  us  de  novo,  and  that  the  findings 
of  that  court  have  no  binding  force  upon  us, 
and  that  we  will  go  into  the  record  for  the 
purpose  of  determining  whether  the  findings 
are  sustained  by  a  preponUeranc«  of  tlie 
evidence,  and  that  because  that  court,  hav- 
ing the  witnesses  before  him,  has  a  distinct 
advantage  over  us  in  determining  the  truth, 
its  findings  will  always  be  given  great 
weight,  and  that  we  will  not  disturb  them 
unless  it  is  made  to  clearly  appear  that  the 
evidence  preponderates  against  them. 

[3]  In  this  spirit  we  have  very  carefully 
considered  the  testimony,  and  we  are  un- 
able therefrom  to  conclude  that  the  findings 
of  the  trial  court  are  against  the  preponder- 
ance or  weight  of  the  evidence.  The  nego- 
tiations concerning  the  1917  contract  ivere  in 
part  oral  and  in  part  by  written  correspond- 
ence. Whatever  oral  contract  there  was. 
was  made,  for  the  mqst  part,  in  the  appel- 
lant's offlce  in  Chicago,  during  November  and 


for  in  the  original  written  contract,  and  the  ,  December  of  1916.    At  these  conferences  Mr. 
controversy  here  is  as  to  whether  the  191H  i  Clarke  represented  the  respondent  and  Mr. 


contract  was  continued  to  cover  1917. 

The  respondent  contends  that  the  1917 
agreement  oi  titled  it  to  2  per  cent  commls- 
lon  on  all  salmon  shipped  to  the  Booth 
blanch  houses  In  excess  of  a  reasonable 
amount,  and  such  reasonable  amount  was 
to  be  determined  by  the  number  of  cases 
taken  by  those  houses  dnring  the  previous 
years,  and  it  was  to  be  paid  2  per  ceat. 
commlasion  on  the  140,000  cases  shipped 
to  Armour  ft  Co.,  and  that  it  was  to  look 
after  the  shipping  and  billing  of  those  salm- 
on. On  the  contrary,  the  appellant  contends 
that  the  1917  agreement  was  that  it  reserv- 
ed the  right  to  look  after  the  shipping  and 
bUling  of  all  fish  going  to  Armonr  ft  Co.  and 
to  the  Booth  branch  houses,  and  that  it  re- 
served the  right  to  give  to  the  Booth  branch 
houses,  as  much  of  its  pack  as  It  saw  fit, 
and  that  if  It  did  take  care  of  the  shipment 
and  billing  of  such  reservations,  the  re- 
spondent waa  to  receive  no  compensation, 
otherwise  it  was  to  receive  2  per  cent  com- 
pensation only  <m  the  140,000  cases  sold  to 
Armour  ft  Ca,  and  that  it  exercised  Ita  re- 
served rights  and  itself  looked  after  the 
shipping  and  billing  of  all  such  salmon,  and 
that    respondent  had   nothing   to  do   with 


Ames  and  Mr.  Smithers  represented  the  ap* 
pellant  According  to  a  previous  under- 
standing between  the  parties,  or  some  of 
them,  Mr.  Clarke  bad  written  out  and  taken 
with  him  to  Chicago  a  proposed  written  con- 
tract covering  the  year  1917.  This  proposed 
contract  was  very  nearly  in  the  words  of  the 
original  1912  contract,  except  It  provided  for 
the  Qorham  ft  Co.  reservations,  and  provid- 
ed for  Its  continuance  till  terminated  by  a 
12  months'  notice  given  by  the  one  party -to 
the  other.  It  was  Mr.  Clarke's  idea  that  the 
reservations  for  Armour  ft  Co.  and  the  Booth 
branch  houses  were  to  be  oral  exceptions  to 
the  contract.  Just  as  they  had  been  oral  ex- 
ceptions thereto  In  previous  years.  This 
proposed  contract  was  not  acceptable  to  Mr. 
Ames  or  to  Mr.  Smithers,  and  it  was  appar- 
ently agreed  tliat  certain  modifications  of  It 
should  be  made  by  Mr.  Smithers.  Mr. 
Clarke  testified  that  such  modifications  were 
to  be  in  accordance  with  what  he  now  con- 
tends was  the  1917  contract,  but  Mr.  Smith- 
ers and  Mr.  Ames  contend  that  the  changes 
to  be  made  in  the  proposed  contract  were 
to  be  those  which  they  now  contend  was  the 
verbal  1917  contract  In  any  event,  this 
proposed  contract  is  not  vt  much  Importanc* 
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because,   for   one   reason   or  another,   Mr. 
Smlthers  never  rewrote  It 

If  It  could  be  held  that  the  preponderance 
of  the  oral  testimony  was  with  the  appellant 
becanae  there  were  two  witnesses  for  It 
against  one  for  the  respondent,  yet  we  must 
take  Into  consideration  the  written  corres- 
pondence, the  conduct  of  the  parties,  and  the 
sarronnding  clrcnmstances,  all  of  which,  we 
think,  strongly  support  the  contract  as  con- 
tended for  by  the  respondent.  In  consider' 
Ing  this  correspondence  and  the  surrooudlng 
circumstances,  we  must  keep  In  mind  the 
appellant's  version  of  the  oral  agreement  to 
the  effect  that  the  1916  contract  was  to  be 
modified  so  as  to  reserve  to  it  the  right  to 
do  all  of  the  handling  of  the  Armour  &  Co. 
salmon,  as  well  as  that  for  the  Booth  branch 
houses,  and  that  if  it  elected  to  handle  these 
reservations  itself,  that  is,  look  after  the 
shipping,  billing,  etc.,  the  respondent  was 
not  to  receive  any  compensation  on  account 
thereof.  The  correspondence  shows  quite 
condnsively  that,  up  to  about  September  1, 
1917,  being  about  the  time  the  pack  for  that 
year  commenced,  the  appellant  not  only  had 
made  no  arrangements  to  handle  these  res- 
ervations itself,  but  acted  on  the  idea  and 
assumption  that  they  would  be  handled  by 
the  respondent  in  Identically  the  same  way 
they  were  handled  during  the  year  1916.  In 
March  of  1917,  the  appellant  wrote  respond- 
ent mentioning  that  it  had  not  had  time  to 
redraft  the  proposed  new  ontract,  and  said: 

"In  the  meantime  you  need  have  no  uneasi- 
ness, but  go  ahead  and  make  your  arrangements 
to  market  the  Northwestern  Fisheries  and 
Fraser  River  Cannery  packa,  protecting  our 
branch  house  requirements  (that  is,  the  Booth 
requirements)  and  Armour  &  Company's  or- 
ders." 

As  late  as  August,  1917,  Mr.  Whltelaw, 
■vice  president  of  the  appellant  and  in  charge 
of  its  affairs  in  Seattle,  wrote  respondent: 

"With  reference  to  billing  Northwestern 
Fisheries  Co.  salmon  to  Armour  &  Company: 
On  taking  this  matter  up  with  Mr.  Smitherg,  he 
advises  that  this  billing  is  to  be  handled  in 
the  same  manner  as  was  the  case  last  year. 
Will   you   please   be   governed   accordingly." 

In  the  early  part  of  September,  1917,  Ar- 
mour ft  Co.  wrote  respondent,  saying: 

"We  are  advised  by  the  local  oflSce  of  Booth 
Fisheries  Company  (it  being  the  same  thing  as 
the  Northwestern  Fisheries  Company)  that 
yon  will  arrange  to  have  stenciled  on  each 
case  of  salmon  which  we  purchase  through  you 
the  initials  'K-C  in  a  diamond"— 'K-C  meaning 
KeUey-Clarke. 

At  the  same  time  appellant  notified  Its 
rarions  packing  houses  to  stencil  all  cases 
gcHng  to  Armour  ft  Co.  with  the  mark  "K-C." 
In  July,  1917,  the  respondent  wrote  to  the 
appellant's  Seattle  office  concerning  the 
agreement  the  parties  had  entered  into  with 


reference  to  thel  Booth  branch  house  and 
Armour  ft  Co.  reservations.  In  that  letter 
it  was  stated  that  no  brokerage  was  to  be 
paid  "on  salmon  supplied  the  Booth  branches 
provided  no  unusual  amount  is  required," 
and  further  states  that  the  number  of  cases 
which  the  parties  all  had  In  mind  was  3,000 
for  that  year.    The  letter  further  says  that — 

"When  in  Chicago  I  agreed  with  Mr.  Smith- 
era  as  to  the  rate  of  brokerage  on  the  busines« 
with  Armour  &  Company." 

This  letter  was  never  answered  nor  was 
the  contract  as  therein  stated  ever  expressly 
denied  until  the  commencement  of  this  suit. 
On  about  the  first  of  September,  1917,  the 
appellant  made  public  its  opening  quotations 
at  a  price  somewhat  higher  than  rival  pack- 
ing ctMnpanles.  The  respondent  at  once  con- 
tended that  such  act  on  the  part  of  the  ap- 
pellant was  unfair  and  in  violation  of  the 
imderstandlng  between  them.  Out  of  this 
controversy  there  at  once  grew  a  strained 
and  unfriendly  relationship  between  the 
contracting  parties.  It  was  not  until  a  few 
days  after  this  unfortunate  controversy 
arose,  and  about  September  8  (being  at 
about  the  commencement  of  the  packing 
season),  that  appellant  notified  respondent 
that  it  would  itself  ship  and  blU  all  of  the 
Armour  ft  Co.  and  Booth  branch  house  res- 
ervations. The  reepouiextt  thereafter  bad 
very  little  to  do  with  these  reservations. 
While  it  cannot  be  said  that  the  correspond- 
ence and  circumstances  to  which  we  have 
called  attention  expressly  prove  respondent's 
version  of  the  contract,  yet  they  point  the 
way  we  should  go.  We  have  not  overlooked 
certain  parts  of  the  correspondoice  and  ac- 
tions of  the  parties  which  appellant  insists 
point  the  other  direction,  but  we  do  not 
think  more  can  be  said  of  these  than  that 
they  are  not  entirely  Inconsistent  with  ap- 
I)eIIant's  theory. 

But  appellant  contends  that  we  should 
construe  this  controversy  In  accordance  with 
the  usual  custom  of  business  men,  and  that 
it  would  be  unreasonable  to  suppose  that  it 
made  a  contract  with  the  respondent  to  pay 
something  like  $25,000  for  no  services  except 
merely  looking  after  the  shipping,  loading, 
and  billing  of  these  reservations,  a  service 
which,  as  the  appellant's  testimony  tends  to 
show,  could  be  performed  by  a  $100  a  month 
man,  working  three  or  four  months.  But  it 
must  be  remembered  that  for  the  year  1916 
the  appellant  did  agree  to  pay,  and  actually 
paid,  the  respondent  this  2  per  cent,  for  the 
Identical  services  which  it  now  contends 
were  so  insignificant.  It  is  fair  to  presume 
that  appellant  considered  it  was  then  re-' 
celvlng  adequate  return  for  this  payment. 
It  should  be  kept  In  mind  that  the  respond- 
ent actually  sold  and  handled  the  greater 
portion  of  appellant's  1917  peck,  and  the 
latter  might  well  have  agreed  to  this  2  per 
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cent,  on  tbe  reservatlcnis  In  order  to  obtain 
the  respondent's  services  concerning  tbe  re- 
mainder of  the  pack. 

[4]  There  Is  a  proposition  of  law  which 
also  works  In  favor  of  the  respondent's  con- 
tention as  to  what  the  contract  was.  In  the 
case  of  Schnrra  v.  BnfFalo-Pitts  Co.,  44 
Wash.  893,  87  Pac  M5,  we  said: 

"While,  as  we  have  indicated,  tbe  e«neral 
mle  is  that  a  contract  of  agency  ceases  at  the 
time  prescribed  in  tbe  ssreement,  yet  It  is 
eqrially  estaUlabed  tliat,  if  an  agent  employed 
at  an  agreed  price  for  a  certain  time  continues 
in  tbe  same  employment  after  the  expiration 
of  tbe  term,  without  any  new  agreement,  the 
presumption  of  law  is  that  he  continues  at  the 
original  rate  of  compensation,  and  that  there 
«an  be  no  recovery  upon  a  quantum  meruit." 

The  statements  of  facts  Is  extensive  and 
the  correspondence  volamlnons.  While  tbe 
case  Is  important,  we  cannot  extend  this 
ofAidon  by  gctog  into  greater  details  concern- 
ing the  facta  We  have  given  much  time  and 
care  to  all  the  questions  involved,  and,  on 
the  whole  record,  we  cannot  say  that  the 
flndlngs  of  the  trial  court  were  dearly 
against  fibe  preponderance  of  the  evidence. 

The  Jndgmmt  is  afDrmed. 

PABKEB,  C.  J.,  and  MACKINTOSH, 
rOIXXJBTON,  and  HOLCOMB,  JJ.,  concnr. 


tUS  Wash.  33S) 

GR18T  V.  SCHOENBURG  st  al.    (No.  16156.) 

(Supreme  Court  of  Washington.    April  12, 
1921.) 

t.  Mmnesses  «=9275(2),  276— RMusIng  dMeni}- 
ants  leave  to  oross-eKamlne  plaintiff  as  to  ds- 
fefldants'  case  held  not  error. 
Thongh  the  trial  conrt  may,  in  its  discre- 
tion, permit  defendants  to  cross-examine  plain- 
tiff during  tbe  presentation  of  plaintiffs  evi- 
dence to  support  the  affirmative   defense,  he 
may  also  deny  tbe  right  of  such  cross-examina- 
tion at  that  time,  under  his  discretion,  to  reg- 
ulate the  order  of  the  proof  without  prejudicial 
error  to  defendants,  who  can  exercise  the  right 
given  them  by  Bem.  Code  1915,  H  1225,  1229, 
to  call  plaintiff  for   cross-examination   while 
they  are  introdndng  their  evidence. 

2.  New  trial  <9=>53— Party  learning  of  Juror's 
l»reJiMHce  before  verdiot  cannot  raise  ques- 
tion afterward. 
An  affidavit  for  new  trial  for  prejudice  of 
a  juror  against  a  witness  for  defendants,  wliicb 
stated  that  the  juror  denied  acquaintance  with 
tbe  witness  on  bis  examination,  and  tbe  preju- 
dice was  not  learned  until  after  the  jury  was 
selected  and  the  case  was  proceeding,  shows 
that  snch  prejudice  was  learned  before  the  ver- 
dict, and  does  not  entitle  tbe  party  to  a  new 
trial,  where  be  did  not,  on  learning  of  the  prej- 
ndice,  ask  to  have  the  jury  discharged. 


3.  New  trial  «=>I08(I)— Newly  dlseovsred  evi- 
dence must  reasonably  lead  to  different  resalt. 

Newly  discovered  evidence  sufficient  to  en- 
title tbe  party  to  a  new  trial  must  be  so  mate- 
rial that  it  might  reasonably  be  expected  to 
change  tbe  result  on  another  trial. 

4.  New  trial  «=>I08(3)— Newly  discovered  evi- 
dence held  not  snffielently  material. 

In  an  action  for 'the  purchase  price  of  ^ 
crop  of  fruit,  where  tbe  defense  was  misrepre- 
sentation as  to  the  quantity  of  fruit,  and  plain- 
tiff claimed  to  have  received  an  offer  from  an- 
other party  at  a  price  per  box  which  would 
have  equaled  tbe  sale  price  on  the  quantity 
shipped,  newly  discovered  evidence  «(  the  rep- 
resentative of  the  party  alleged  to  have  made 
tbe  other  offer  denying  such  offer  is  not  suffi- 
ciently material  to  require  the  granting  of  a 
new  trial  after  verdict  for  plaintiff,  where 
it  was  merely  cumulative,  and  where  the  mem- 
orandum of  sale  was  prepared  on  the  buyer's 
form  and  contained  no  reference  to  the  quan- 
tity of  fmit  included  in  the  crop. 

Department  1. 

Appeal  from  Superior  Conrt,  Taklma  Coun- 
ty; George  B.  Holden,  Judge. 

Action  by  Qeorge  A.  Grist  against  J.  Scbo- 
enburg  and  another,  a  ct^nrtnershlp  doing 
business  under  the  firm  name  and  style  of 
the  P^pers-Schoenburg  Company.  Judg- 
ment for  plaintiff,  and  the  defendants  appeal. 
Affirmed. 

Snively  ft  Bounds,  of  Saklma,  for  appel- 
lants. 

William  B.  COark,  of  Taklma,  for  respond- 
ent. 

HOLCOMB,  O.  J.  The  parties  hereto  oa 
August  19,  1919,  neade  and  entered  Into  a 
written  contract  whereby  appellants  purchas- 
ed of  respondent  his  entire  1919  crop  of  win- 
ter Nellls  and  Klefer  pears  at  an  agreed  pur- 
chase price  for  the  entire  crop  of  $2,700,  f. 
o.  b.  Taklma,  Wash.;  $700  was  paid  down 
on  the  purchase  price  of  tbe  entire  crop  at 
the  time  of  the  execution  of  the  contract 
Thereafter  respondent  picked,  packed,  and 
delivered  to  appellants  winter  Nellls  and 
Kelfer  pears  In  accordance  with  the  terms 
of  the  contract;  claimed  that  he  had  deliver- 
ed the  entire  1919  crop  of  such  pears  and  was 
entitled  to  the  remainder  of  the  purchase 
price.  Appellants,  however,  were  disappoint- 
ed as  to  the  quantity  of  pears  in  the  crop  so 
purchased  and  refused  to  pay  respondent  the 
balance  of  the  contract  price.  Respondent 
accordingly  brought  suit  for  the  balance  of 
the  contract  price,  lees  certain  ofFsets  for 
boxes  to  contain  the  pears  and  paper  to  wrap 
them,  which  were  furnished  by  appellants  at 
agreed  prices. 

Appellants  in  their  answer  pleaded  mis- 
representation and  fraud  on  the  part  of  re- 
spondent. The  substance  of  the  misrepresen- 
tation and  fraud  alleged  by  appellants  In 
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tbelr  affirmative  defense  was  tbat  at  the  time 
of  the  execution  of  the  contract  and  prior 
fbereto,  namely,  on  or  abont  August  15, 1919, 
respondent  represented  to  appellants  that  be 
had  a  growing  crc^  of  winter  Nellls  peara 
of  not  less  than  1,200  boxes,  first-class,  mer- 
chantable pears,  and  a  growing  crop  of 
Ketfer  pears  of  not  less  than  400  boxes  of 
first  class,  merchantable  pears ;  that  he  was 
certain  tbat  his  estimate  waii  correct,  from 
the  fact  that  in  1918  this  was  the  amount  of 
the  crop  of  such  pears  grown  upon  the  same 
acreage  upon  which  the  1919  crop  was  grown, 
and  tbat  he  had  a  greater  amount  of  pears 
of  each  variety  growing  In  the  year  1919  than 
in  1918;  that  appellants  relied  upon  such 
representations,  and  believed  the  same  and 
entered  upon  the  contract  because  thereof. 
It  Is  then  alleged  that  the  representations 
were  false,  and  known  by  respondent  to  be 
false  at  the  time  they  were  made,  or  could 
have  been  known  to  him  to  be  false  by  ordi- 
nary diligence ;  that  there  was  not  the  quan- 
tity of  pears  represented  by  respondent,  and 
that  In  truth  and  in  fact  the  quantity  of 
winter  Nellls  pears  grown  and  delivered  was 
698  boxes,  and  of  Keifer  pears  120  boxes, 
and  that  at  the  time  of  the  execution  of  the 
contract  winter  Nellls  pears  were  of  the  mar- 
ket value  of  $1.40  per  box,  and  Keifer  pears 
$1.25  i)er  box ;  that  therefore  aiq)eUanta  had 
been  damaged  in  the  sum  of  $1,138.20,  and 
tiM  consideration  for  the  contract  had  failed 
to  tbat  extent;  and  it  was  further  alleged 
that  appellants  had  furnished  respondent 
merchandise  under  the  contract  of  the  value 
of  $203.99,  and  that,  deducting  the  value  of 
such  merchandise  and  the  damage  as  alleged, 
there  was  owing  by  appellants  to  respondent 
the  snm  of  $657.81,  whl<di  they  therefore 
tendered  to  respondent,  and  which  be  refused 
to  accept,  and  which  they  tender  In  their 
answer. 

O^e  affirmative  allegationa  of  frand  and 
misr^resentatlon,  damage,  and  failure  of 
consideration,  were  denied  by  the  respondent 
In  bis  reply.  Upon  these  issues,  upon  a  trial 
to  the  court  and  a  Jury,  the  Jury  returned  a 
verdict  for  respondent  in  the  sum  of  $1^30,- 
06,  and  Judgment  was  entered  thereon. 

On  appeal  two  assignments  of  error  are 
made:  First,  denying  apitellants'  right  to 
cross-examine  the  respondent  as  to  how  many 
pears  he  grew  in  bis  orchard  In  the  season 
of  1919,  he  having  testified  on  direct  exami- 
nation that  he  had  delivered  all  of  them ;  sec- 
ond. In  denying  appellants'  motion  for  a  new 
triaL 

[1]  I.  On  direct  examination  respondent 
testified  that  be  bad  both  packed  and  deliver- 
ed to  appellants  all  of  his  pears  of  the  win- 
ter Nellls  and  Keifer  varieties.  On  cross- 
examination  he  was  asked  by  counsel  for 
appellants  how  much  he  estimated  his 
pear  crop  would  be,  and  bow  many  winter 
Nellls  pears  be  had,  and  bow  many  pickers 
be  bad.    The  court  sustained  objections  to 


these  questions  on  the  ground  tbat  they  were 
not  proper  cross-examination,  being  a  part 
of  appellants'  case.  Appellants  cite  no  ati- 
thorltiee  upon  this  proposition. 

We  have  statutes  (section  1226,  Rem.  Code) 
providing: 

"A  party  to  an  action  or  proceeding  may  be 
examined  as  a  witness,  at  the  instance  of  the 
adverse  party,  or  one  of  several  adverse  par- 
ties, and  for  that  paipoae  may  be  compelled  in 
the  same  manner  and  subject  to  the  same  rules 
of  examination  as  any  otber  witness  to  testify 
at  the  trial,"  etc. 

And  section  1229,  Rem.  Code,  provides: 

"The  testimony  of  a  party,  upon  examination 
at  the  trial,"  etc.,  "may  be  rebutted  by  adverse 
testimony." 

We  have  held  tbat  these  statutea  are 
plain  and  explicit,  and  leave  no  room  for  In- 
terpretation. A  party  has  the  undoubted 
right  to  call  the  adverse  party  to  the  stand 
and  examine  him,  and  to  rebut  his  testimony 
by  adverse  testimony.  Thomas  v.  Fos,  61 
Wash.  250,  08  Pac.  603. 

The  questions  propounded  were  revelant 
to  the  issues  raised  by  appellants'  affirmative 
defense,  and  the  court,  in  its  discretion, 
might  have  permitted  the  questions  to  be  an- 
swered  in  cross-examination  of  the  respond- 
ent, being  the  adverse  party  to  the  case,  when 
attempted  by  appellants.  Having  such  posi- 
tive statutory  right  that  cannot  be  denied, 
it  is  incumbent  Upon  the  trial  court  to  accord 
the  right  by  any  orderly  procedure,  wbldi 
does  not  prejudice  the  party.  But,  ordi- 
narily, the  time  for  a  party  to  examine  his 
adversary  Is  when  his  own  case  proper  Is 
reached ;  the  time  or  stage  of  the  trial  when 
such  examination  may  be  bad  being,  however, 
in  the  discretion  of  the  trial  court.  40  Cyc. 
2473. 

While  It  Is  tnie  tbat  the  object  ot  cross- 
examination  la  to  weakoi  or  disprove  the 
case  of  one's  adversary,  and  tbat  the  right 
of  cross-examination  of  8U(^  adversary 
should  not  be  abridged  (40  Qyc.  2476.  2477), 
nevertheless,  under  the  statute  quoted,  ap- 
pellants had  a  complete  remedy  at  their  own 
command  by  putting  the  respondent  upon  the 
stand  when  they  reached  their  case  proper, 
and  in  examining  or  cross-examining  him  as 
the  statute  permits,  not  being  bound  by  his 
testimony  and  having  a  perfect  right  to  con- 
tradict It  There  was  therefore  no  error  In 
limiting  the  cross-examination  as  was  done 
by  the  mllng  of  the  trial  court. 

II.  Appellants  based  tbelr  motion  for  a 
new  -trial  upon  (1)  misconduct  and  bias  of  a 
Juror,  and  &i  newly  discovered  evidence. 

[2]  As  to  the  bias  and  misconduct  of  the 
juror.  It  Is  claimed  tbat  he  was  biased  and 
prejudiced  against  two  of  the  principal  wit- 
nesses of  appellants,  having  had  trouble  with 
them  about  two  years  before,  and  that  he 
concealed  the  fact,  and  testified  on  his  voir 
dire  that  be  was  not  acquainted  with  the 
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witnesses.  The  record  of  One  Toir  dire  ex 
aminatioD  of  the  Jurors  is  not  brought  before 
OB.  The  affidavit  of  appellant,  however,  to 
the  effect  that  the  knowledge  of  the  bias  and 
]^«Jodlce  of  the  juror  towards  the  witnesses 
did  not  come  to  their  attention  until  after 
the  Jury  had  been  selected  and  the  case  was 
proceeding,  shows  that  the  knowledge  came 
to  the  attention  ot  the  appellants  before  ver- 
dht. 

It  is  the  general  rule  that  if  a  Juror  de- 
ceives or  misleads  a  party  by  falsely  testify- 
ing when  being  examined  as  to  his  compe- 
tency, and  as  a  result  the  Juror,  though  In 
fact  dlsquallfled,  is  accepted,  sadk  conduct, 
when  discovered  after  verdict,  will  be  ground 
for  a  new  trial.  20  R.  C.  L.  242. 

CounHel's  own  affidavit  recites  "that  after 
the  Jury  had  been  impaneled  and  the  case 
proeet^ed  to  trial  defendant  was  advised  of 
the  facts,"  relating  to  the  bias  and  prejudice 
of  the  Juror  towards  his  witnesses.  He 
should  then  have  spoken,  and  It  came  too 
late  to  object  to  the  Juror  after  they  had 
permitted    the   case   to  proceed    to    verdict 

The  newly  discovered  evidence  claimed 
tiy  appellants  to  Justify  the  granting  of  a 
new  trial  Is  that  of  one  Monroe,  who,  by  af- 
fidavit in  support  of  the  motion  for  a  new 
trial,  deposed  to  facts  contradicting  facts 
testifled  to  by  respondent  as  to  an  offer  claim- 
ed to  liave  been  made  to  respondent  by  a  firm 
named  Sgobal  ac  Day. 

[S]  At  the  trial.  In  testifying,  respondent 
dalmed  that  he  had  bem  made  an  otter  of  a 
price  per  box  for  his  pears  large  enough  to 
hSTe  made  the  amount  dne  under  the  con- 
tract from  appellants,  equal  to  about  the 
total  price  for  the  number  of  boxes  delivered 
by  him  to  aivrilants.  He  could  not  give  the 
name  of  the  employe  of  Sgobal  ft  Day,  and 
■aid  that  he  did  not  think  It  was  Monroe. 
In  the  affidavit  of  Monroe  he  claimed  he  was 
the  only  representative  at  that  time  of 
Sgobal  &  Day,  and  that  he  made  no  such  offer 
at  the  time  as  the  one  stated  by  respondent 
In  his  testimony,  and  would  not  have  made 
■ny  such  offer  as  was  testifled  to  by  respond- 
ent. The  record  shows,  however,  that  when 
the  representative  of  Sgobal  &  Day  was  men- 
tioned by  respondent  in  his  testimony  appel- 
lants made  an  effort  to  find  .the  representa- 
tive of  that  Ann  in  Sfaklma,  where  the  trial 
was  being  held,  and  could  not  find  him,  but 
foond  that  he  was  In  Tacoma  at  the  time, 
but  could  not  find  his  location.  They  made 
no  effort  to  secure  a  continuance  of  the  trial 
In  order  to  secure  the  testimony  of  Monroe. 
They  Insist,  however,  that  they  were  excused 
ttcm  making  such  demand  because  at  that 
time  they  did  not  know  the  facts  to  which 
Monroe  would  testify,  and  would  be  obliged 
to  set  np  the  facts  to  which  he  would  testify 
in  a  showing  for  a  continuance,  and  that  they 
could  not  And  the  address  of  Monroe,  and 
eonld  not  communicate  with  him,  and  there- 
fore It  was  Qsdess  to  move  for  a  continuance. 
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The  evidence  of  Monroe  was,  of  course,  cum- 
ulative in  its  nature,  although  contradictory, 
and  we  have  adopted  the  rule  In  this  state 
that  newly  discovered  evidence  must  be  very 
material  and  such  as  might  reasonably  be 
expected  to  change  the  result.  Blnns  v.  Ehn- 
ery,  45  Wash.  215,  88  Paa  133 ;  Boe  v.  Sny- 
der, 100  Wash.  311,  170  Pac.  102T. 
In  Roe  V.  Snyder,  supra,  it  was  said  that — 

"It  must  not  be  forgotten  in  any  ease  that 
the  motion  for  a  new  trial  on  this  ground  is 
addressed  to  the  sound  discretion  of  the  trial 
court." 

And  we  quoted  with  approval  the  case  ot 
Oberlander  v.  Sixen  ft  Ck>.,  129  Oal.  690,-  62  . 
Pac.  254,  to  the  effect,  among  other  things, 
that  where  the  motion  Is  denied  the  fact  that 
the  newly  discovered  evidence  is  merely  cum- 
ulative will  generally  be  sufficient  ground 
for  affirmance,  but  where  the  motion  is  grant- 
ed the  contrary  will  hold.  In  other  words, 
it  is  for  the  trial  judge  to  determine  wheth-> 
er  the  evidence  Is  of  a  diaracter  to  affect  the 
result  of  a  new  trial. 

Coldeen  v.  Reld,  107  Wash.  60S,  182  Pac. 
699,  died  by  the  appellants  in  support  of 
their  contention,  will  not  sustain  them.  In 
that  case  the  evidence  .of  the  prevailing 
party,  as  stated  in  the  opinion,  was  in  a  man- 
ner self-contradictory,  and  could  not  all  be 
true.  There  was  serious  room  for  doubt, 
and  sapportlng  evidence  was  discovered 
which  could  not,  with  reasonable  diligence, 
be  discovered  before  trial,  and  we  were  of 
the  opinion  that,  under  the  showing  made, 
together  with  the  fact  that  the  trial  court 
bad  erroneously  excluded  evidence,  it  might 
reasonably  be  presumed  that  a  new  trial 
would  result  differently. 

[4]  That  is  not  the  case  ber&  The  trial 
court  considered  the  affidavits  in  support  of 
the  motion  for  a  new  trial  and  In  opposition 
thereto,  and  concluded  that  a  new  trial 
should  not  be  granted  on  the  ground  of  newly 
discovered  evidence.  The  testimony  of  the 
parties  was  very  positive,  but  sharply  oon- 
tllcting,  as  to  representations  by  respondent 
to  induce  the  contract  The  contract  was 
made  upon  a  form  provided  by  appellants 
and  was  dictated  by  the  parties  to  the  ste- 
nographer- of  appellants  in  the  presence  ot 
each  other.  No  stipulation  of,  or  reference 
to,  any  specific  quantity  or  number  of  boxes 
of  pears  was  put  in  the  contract  If  repre- 
sentations were  made  to  induce  the  contract, 
as  averred  by  appellants,  it  is  amazing  that 
they  were  not  mentioned  In  their  written 
memorandum.  The  testimony  of  respondent 
as  to  another  offer  wotdd  be  only  a  collateral 
fact  It  might  be  contradicted  so  aa  to  affect 
the  credibility  of  respondent  as  a  witness. 
The  Jury  might  then  disregard  and  reject 
his  testimony  as  to  that  minor  fact,  and  still 
be  Justified  in  dnding  In  his  favor  upon  all 
the  principal  facts  relating  to  the  contract 
and  the  miarepresentatlona.    We  are  of  the 
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opinion  tbat  It  cannot  be  reasonably  pre- 
sumed from  these  affidavits  that  the  newly 
discovered  evidence  was  so  important  and 
material  that  a  different  result  would  be 
reached  by  a  new  trial. 
The  judgment  Is  affirmed. 

PARKER,.  O.  J.,  and  MACKINTOSH  and 
BRIDGES,  JJ.,  concur. 


(U6  Wash.  306) 

MASTERSON  v.  LENNON.    (No.  16285.) 

(Supreme  Cionrt  of  Waahinston.    April  11, 
1921.) 

1.  Negligence  €=9l36(20,  29)— Abutting  own- 
er's negligence  and  contributory  negligence  of 
Mind  pedestrian  falling  Into  excavation  near 
sidewalk  held  for  Jury. 

In  an  action  by  a  blind  man,  who  was  using 
his  cane  to  goide  him  when  be  fell  into  an  un- 
guarded excavation  adjacent  to  the  sidewalk,  it 
appearing  that  the  excavation  was  unknown  to 
him,  and  that  the  outside  of  the  walk  was 
largely  taken,  up  with  lumber  which  he  sought 
to  avoid,  held,  on  the  evidence,  that  the  neg- 
ligence of  the  abutting  owner  and  plaintiff's 
contributory  negligence  were  questions  for  the 
Jury. 

2.  Negligence  «=:>  1 28— Testimony  as  to  guard. 
Ing  exoavatlon  held  properly  excluded. 

In  an  action  by  a  blind  man,  who  fell  into 
an  unguarded  excavation  adjacent  to  the  side- 
walk, it  was  not  error  to  sustain  objections  to 
questions  to  officer  who  issued  the  building  per- 
mit as  to  whether  the  defendant  protected  the 
property  as  directed,  and  as  to  whether  the 
witness  had  observed  any  barricade;  it  ap- 
pearing that  the  witness  did  not  know  when  the 
building  permit  was  requested,  and  that  it  was 
not  issued  until  after  the  accident 

3.  Negligenoe  «»86— Cars  raqnired  by  blind 
person. 

Blind  person  is  entitled  to  use  the  streets 
and  sidewalks  for  travel  in  a  lawful  way,  using 
ordinary  care  under  the  drcumstanceB,  and  his 
blindness  does  not  debar  him  from  recovering 
for  negligence  of  another,  which  is  the  proxi- 
mate cause  of  his  injury,  if  he  himself,  by  the 
use  of  his  other  senses,  is  exercising  that  care 
which  an  ordinarily  prudent  and  careful  per- 
son would  have  exercised  imder  the  drcnm- 
stances. 

4.  Trial  «=3260(l)— Refasal  of  requests  oov- 
ered  by  charge  not  error. 

The  refusal  of  requested  InstructionB  cov- 
ered by  those  given  is  not  error. 

5.  Damages  «s>l3l(2)— $685  for  Injuries  to 
foot  not  excessive. 

Where  a  blind  man  stepped  into  an  un- 
guarded excavation,  suffering  injuries  to  his 
foot,  dislocating  the  bones,  and  tearing  the  liga- 
ments, which  caused  considerable  injury  and 
suffering,   and   which  resulted  in  considerable 


loss  of  time  in  his  trade  aa  a  piano  tnner,  and 
a  physician's  bill  of  |2S,  an  award  of  |686  was 
not  excessive. 

Department  2. 

Appeal  from  Superior  Cionrt,  WaOa  Walla 
County;  Edward  C.  Mills,  Judge. 

Action  by  Chas.  W.  Masterson  against 
Eugene  Lennon.  From  a  judgment  for  plain- 
tiff,  defendant  appeals.    Affirmed. 

J.  W.  Brooks,  of  Walla  Walla,  for  appe- 
lant 

J.  C.  Hurspool,  of  Walla  Walla,  for  re- 
spondent 

MiaXJHELL,  jr.  The  plaintiff  sued  to  re- 
cover damages  for  personal  Injuries,  expenses, 
and  loss  of  time  alleged  to  have  beoa  caused 
by  the  negligence  of  the  defendant  There 
was  a  denial  of  negligence  and  a  counter  al- 
legation of  contributory  negligence^  which  lat- 
ter was  denied  by  the  plaintiff.  A  Judgment 
for  $685  was  entered  upon  the  verdict  of  the 
jury  in  favor  of  the  plaintiff,  and  the  defend- 
ant has  appealed. 

[1]  The  first  assignment  of  error  relates  to 
the  denial  of  a  motion  for  a  nonsuit  at  the 
close  of  respondent's  case  in  diief.  There  Is 
abundant  evidence  to  show  that  in  the  coarse 
of  preparation  for  the  construction  of  a  build- 
ing at  the  comer  of  Spokane  and  Alder 
streets,  in  the  city  of  Walla  Walla,  the  appel- 
lant made  or  caused  to  be  made  an  excava- 
tion, next  to  the  sidewalk,  on  his  land  front- 
ing on  Alder  Street,  and  failed  to  provide 
any  railing  or  protection  against  the  excava- 
tion ;  that  he  piled  lumber  several  feet  high 
on  the  sidewalk  in  such  manner  that  the 
walkway  was  gradually  narrowed  until  there 
remained  only  three  to  Ave  feet  between  the 
lumber  and  the  inner  side  of  the  sidewalk 
adjoining  the  excavation;  that  no  barrier 
was  maintained  to  prevent  pedestrians  from 
using  the  walkway;  that  early  In  the  evening 
on  November  11,  1919,  respondent,  traveling 
along  the  walkway,  bit  the  pile  of  lumber 
with  his  cane  at  the  narrow  place  In  the  side- 
walk, stepped  aside  to  avoid  the  lumber,  and 
fell  Into  the  excavation,  causing  the  injuries 
complained  of.  The  evidence  further  shows 
that  the  respondent  had  been  a  resident  of 
the  dty  for  more  than  20  years,  during  all 
of  which  time  he  was  nearly  blind:  that  be 
had  familiarized  himself  with  the  streets,  in- 
cluding Alder  street,  and  had  traveled  alone 
about  the  city  on  bis  business  as  a  piano 
tuner  for  many  years ;  that  he  had  not  heard 
of  the  excavation  or  the  construction  work  or 
the  obstructions  on  the  sidewalk;  that  he 
had  not  before  been  along  that  way  after  the 
work  was  commenced;  and  that  at  the  time 
of  the  Injury  and  discovery  of  the  lumber 
which  he  sought  to  avoid  he  was  using  his 
cane  to  guide  and  assist  him  In  his  habitual 
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and  cnstomary  way.  Ifanlfestly  the  denial 
of  tbe  motion  for  a  nonsuit  waa  proper. 

[2}  The  next  assignment  is  the  sustaining 
of  respondent's  objection  to  a  question  asked 
the  chief  of  the  fire  department  if  the  appel- 
lant caused  protection  to  tie  imt  around  the 
property  aa  he  directed  him  to.  The  wit- 
ness, who  waa  ctiarged  with  the  duty  of  issu- 
ing building  permits,  had  already  testified 
he  did  not  rememl>er  when  the  appellant 
spoke  to  blm  alx>ut  a  permit  The  objection 
to  the  qneatlon  was  that  it  was  Immaterial 
whether  any  orders  were  given  about  the 
railing  or  not.  Immediately  the  witness  was 
asked  by  counsel  for  appellant,  "I  will  ask 
yon,  Mr.  Metz,  If  you  observed  any  barricade 
or  fence  around  those  premises?"  to  which 
objection  was  made  unless  the  time  was  fixed. 
The  court  so  held,  and  the  appellant  pursued 
the  Inquiry  no  further.  We  are  satisfied 
there  was  no  error  in  this  respect,  especially 
as  the  fire  chief  stated  later  on  in  his  exam- 
ination that  appellant's  deposit  for'  the  build- 
ing penult  was  not  made  until  December  5. 

[S,  4]  Another  assignment  of  error  rests  uiv- 
on  the  refusal  of  the  court  to  give  three  In- 
structions requested  by  the  appellant,  and  the 
giving  of  one,  which  was  excepted  to,  upon 
the  subject  of  the  care  required  of  a  person 
blind,  or  nearly  so,  to  avoid  danger  In  order 
t*  absolve  himself  from  the  charge  of  n^ll- 
gence.    The  one  given  was  as  follows: 

"Any  person,  even  the  blind  or  partially  so, 
is  entitled  to  use  the  streets  and  the  sidewalks 
thereon  for  travel  in  a  lawfnl  way,  using  ordi- 
nary care,  under  the  circnmstances,  to  avoid 
injory  to  himself,  and  the  mere  fact  of  his 
total  or  partial  blindness  does  not  debar  him 
from  recovery  for  the  negligence  of  another 
vliich  ia  the  proximate  cause  of  liis  injuries, 
if  he  himself  is  exercising  ordinary  care.  The 
fact  that  a  person  is  wholly  or  partially  blind 
does  not  excuse  Mm  from  the  obligation  to  exv 
erase  reasonable  care  for  his  own  safety.  Such 
a  person  is  l>ound  to  exerdse  that  degree  of 
care  that  an  ordinarily  careful  and  prudent 
person  would  have  exercised  under  the  circum- 
stances and  in  a  similar  condition,  and  would 
re^oire  such  use  of  his  other  senses  as  a  rea- 
sonably careful  and  prudent  person  in  his  con- 
dition would  have  used.  If  plaintiff  exercised 
snch  a  degree  of  care  he  was  not  negligent,  and 
if  he  did  not  he  was." 

Tbe  instruction  was  a  fair,  correct  state- 
ment of  the  law,  which,  by  comparison,  shows 
a  condensation  of  substantially  all  suggested 
by  the  three  proposed  by  the  appellant  that 
contained  needless  rei)etltlon. 

[S]  On  the  motion  for  a  new  trial  It  was 
contended,  and  it  is  argued  here,  that  the 
amount  of  the  verdict  and  Judgment  is  ex- 
cessive;. Tbe  respondent's  foot  was  injured. 
Thare  was  a  dislocation  of  bones,  tbe  liga- 
ments were  torn,  considerable  pain  and  suf- 
fering caused  for  months,  which  had  not  en- 
tirely subsided  at  the  time  of  the  trial,  and 


considerable  loss  of  time  and  a  physician's 
bill  of  $25.    The  amount  of  the  Judgment  wa 
do  not  consider  excessive. 
Affirmed. 

PARKER,  O.  J,  and  MAIN,  TOLMAN.  and 
MOUNT,  JJ.,  concur. 


(US  WaBh.   273) 
CANNON  V.  OREGON  MOLINE  PLOW  CO. 
«t  al.    (No.  16297.) 

(Supreme   Court   of   Wasliington.    April  8, 
1921.) 

1.  Dafflagea  4=»40(2)— Loss  of  profit  reoovM-' 
able  for  breach  of  contraot  where  ascertain' 
able  with  reasonable  certainty. 

Loss  of  profit  may  be  recovered,  in  case  of 
a  breach  of  contract,  where  the  evidence  is 
such  that  the  profit  lost  can  be  ascertained 
with  reasonable  certainty. 

2.  Damages  «=>I8>-Rule  as  to  damage*  raoov. 
arable  stated. 

A  party  Is  entitled  to  compensation  for 
any  injury  to  him  or  tiis  property  in  such  an 
amount  as  will  compensate  him  for  all  the  det- 
riment proximately  caused  thereby,  or  which, 
in  the  ordinary  course  of  tilings,  would  lie  like- 
ly to  result  therefrom  and  reasonable  to  pre- 
some  to  have  been  in  the  contemplation  of  the 
parties;  but  a  person  is  not  liable  for  the 
remote  or  conjectural  consequences  of  his  acts. 

3.  Damage*  «=»40(l)— When  special  damage* 
by  way  of  anticipated  profits  recoverable. 

Spedal  damages  by  way  of  anticipated  prof- 
its arising  from  an  act  Injurious  in  itself  may 
be  recovered,  if  they  can  be  ascertained  with 
reasonable  certainty,  and  the  profits  of  which 
the  complaining  party  waa  deprived  can  rea- 
sonably be  presumed  to  have  been  contemplated 
by  the  parties. 

4.  Sales  «=94I8(I9)— Loss  of  profits  from  sale 
of  potatoes  h^d  not  recoverable  In  action 
for  converting  tractor  Intended  for  plowing 
the  land. 

In  an  action  for  damages  brought  by  a  pur- 
chaser of  a  tractor  against  the  seller  for  con- 
version thereof  by  the  latter,  on  the  purchaser's 
failure  to  make  payment  after  he  had  plowed 
only  part  of  his  potato  land,  the  conversion 
causing  a  delay  in  plowing  the  remainder,  where- 
by the  crops  were  lost,  consisting  of  high-grade 
potatoes,  damages  for  the  loss  of  anticipated 
profits  held  not  recoverable  as  the  ordinary, 
usual,  or  commonly  to  be  expected  conseqnene> 
es  of  the  tort. 

5.  Damage*  «=a62( I)— Plaintiff  must  do  all  la 
his  power  to  minimize  damages. 

In  order  to  recover  special  damages,  the 
complaining  party  mnst  have  done  everything 
in  ills  power  to  make  the  damages  as  little  as 
possible. 
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6.  SalM  «=34I8(7)— LoM  of  anticipated  profits 
from  potatoes  raised  not  recoverable  In  ao- 
tlOB  for  seller'*  oonvorslon  of  tractor,  where 
plalntKT  buyer  not  shown  to  have  been  dlll- 
gent  In  proonrlng  other  means  of  plowing. 
-  In  an  action  by  the  purchaser  of  a  tractor 
against  the  seller  for  conversion  thereof,  where 
it   appeared    that   the  tractor  was    converted 
before  plaintiff  had  finished  plowing  his  potato 
land,  loss  of  anticipated  profits  was  not  recov- 
erable;   plaintiff  not  having  exercised  ordinary 
diligence  to  procure  teams,  either  by  hire  or 
purchase,  after  the  conversion,  and  there  being 
evidence  that  such  teams  were  readily  procur- 
able. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County ;  R.  M.  Webster,  Judge. 

Action  by  George  J.  Cannon  against  the 
Oregon  Mollne  Plow  Company  and  another. 
From  a  Judgment  for  plalntUT  for  partial  re- 
lief oidy,  he  appeals.    Affirmed. 

Kdward  J.  Cannon,  Francis  J.  McEevitt, 
and  Orvllle  W.  Duell.  all  of  Spokane,  for  ap- 
pellant 

J.  D.  Campbell  and  Henry  U  Kennan,  both 
of  Spokane,  for  respondents. 

HOLCOMB,  J.  Appellant  brought  this  ac- 
tion against  the  Oregon  Mollne  Plow  Com- 
pany and  B.  C  Holt,  doing  business  under 
the  name  of  the  Spokane  Farm  Machinery 
Company,  to  recover  damages  In  the  sum  of 
$33,937.  The  complaint  alleged  that  aiqtel- 
lant  purchased  a  tractor  from  R.  O.  Holt, 
doing  business  as  the  Spokane  Farm  Ma- 
chinery Company,  a  dealer  in  tractors,  nnd 
that  he  settled  for  the  same  by  cash  and 
notes;  that  the  tractor  was  sold  with  the 
knowledge  and  approval  of  the  Oregon  Mollne 
Plow  Company,  the  manufacturer  or  whole- 
saler of  the  tractor;  that,  being  in  disrepair, 
the  plow  company  later  wrongfully  got  pos- 
session of  the  tractor  under  the  pretense  of 
repairing  it,  and  thereupon,  because  it  had 
not  been  paid  for,  converted  the  same,  there- 
by depriving  the  appellant  of  the  use  there- 
of during  the  season  In  which  he  must  pre- 
pare his  potato  fields  for  planting;  that,  as 
the  plow  compfuiy  well  knew,  he  could  not 
then  get  other  power  in  time  to  do  the  work 
and  conserve  the  moisture  in  the  ground; 
that  he  later  got  other  power,  but  the  mois- 
ture was  gone  and  the  seed  did  not  grow 
and  his  crap  was  a  total  loss,  except  where 
planted  upon  small  tracts  of  ground  plowed 
by  the  tractor  before  It  was  converted,  'on 
whicb  parcels  of  land  crops  were  raised  be- 
cause the  moisture  was  retained;  that  the 
plow  company  had  been  fully  informed  of, 
and  knew,  what  damage  would  be  caused  by 
this  wrong;  that  appeUant  was  engaged  In 
producing  high-grade  pedigreed  potatoes  for 
seed  for  irrigated  regions,  which  brought  a 
very  high  price. 


The  flndlnga  of  the  trial  court  are  In  nearly 
all  respects  favorable  to  appellant's  contri- 
tion, except  that  the  court  exonerated  Mr. 
Holt  from  participation  in  the  conversion  of 
the  tractor,  and  as  to  this  finding  the  appel- 
lant does  not  complain.  The  trial  court 
found  that  bad  the  balance  of  39  acres  pro- 
duced a  like  number  of  sacks,  or  hundred 
pounds,  of  potatoes  as  did  the  small  parcels 
planted  at  the  same  time,  with  the  same  seed, 
and  cultivated  in  the  same  manner,  per  acre, 
appellant  would  have  made  therefirom,  above 
tbe  expense  of  caring  for,  harvesting,  and 
selling  the  same,  a  profit  of  $29,441 ;  but  re- 
fused to  find  that  the  proximate  cause  of  the 
failure  to  raise  1&4%  tons  of  potatoes  of  the 
kind  grown  by  appellant  was  the  wrongful 
taking  of  the  tractor  from  him  by  the  plow 
company,  and  found  that  the  damages  above 
mentioned  are  too  speculative,  and  allowed 
appellant  $267,  which  was  the  value  of  his 
time  and  outlay  In  money  for  hire  of  horses 
and  effort  to  secure  horses  by  purchase,  and 
money  paid  by  appellant  upon  the  purchase  at 
the  tractor. 

Appellant  excepted  to  a  part  of  finding  No. 
15,  made  by  the  trial  court,  as  follows: 

"*  •  •  And  that  the  loss  of  the  potato 
crop  on  the  39  acres,  as  estimated  and  valued 
in  finding  12  hereof,  was  •  •  •  too  remote 
and  speculative  to  be  considered  in  the  fixing 
of  the  sum  of  plaintiff's  legal  damages  flowing 
from  such  conversion." 

He  excepted  also  to  the  refusal  of  the  court 
to  make  the  following  finding: 

"That  the  proximate  cause  of  the  failure  to 
raise  154V^  tons  of  said  potatoes  was  the 
wrongful  taking  of  the  said  tractor  from  the 
plaintiff  by  said  Oregon  Moline  Plow  Company, 
as  herein  redted." 

This  appeal  is  prosecuted  upon  the  theory 
that  the  damages  allowed  by  the  court  were 
Inadequate,  and  that  the  damages  shown  by 
appellant  were  sufficiently  and  accurately 
proven,  and  that  he  had  a  right  to  recover  the 
same  as  the  amount  of  his  actual  loss  caused 
by  the  wrongful  conversion  of  the  tractor  by 
the  plow  company. 

Respondent,  on  the  other  hand,  contends 
that  Uie  proximate  cause  of  the  loss  of  the 
crop  of  potatoes  was:  (a)  Weather  condi- 
tions ;  (b)  negligence  on  the  part  of  appellant 
to  use  ordinary  endeavors  to  get  another  trac- 
tor, or  horses,  and  put  in  his  crop  promptly; 
(c)  neglect  and  refusal  of  appellant  to  use  his 
credit  to  procure  another  tractor;  (d)  that 
there  were  plenty  of  other  tractors  on  the 
Spokane  market  suitable  for  appellant's 
work,  which  might  have  been  procured  by  him 
if  he  had  been  willing.  Respondent  also  con- 
tends that  the  damages  claimed  by  appellant 
to  be  the  result  of  the  conversion  of  the  trac- 
tor were  not  sudi  damages  as  were  within 
the  contemplation  of  the  parties  at  the  time 
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of  tbe  breach,  and  are  too  remote  and  tipeca-   the  damages  complained  of  were  the  natuial 


latlve  to  be  considered. 

Tbe  findings  of  the  court,  amply  supported 
by  the  evidence,  estatdiah  tbe  fact  that  the 
conversion  of  the  tractor  was  wrongful,  and 
Imposed  a  liability  upon  the  respondent  plow 
company. 

[1]  We  hare  followed  tbe  mie  that  loss  of 
profit  may  be  recovered  in  case  of  a  breach 
of  contract  where  the  evidence  is  snch  that 
thq  profit  lost  can  be  ascertained  with  rea- 
sonable certainty.  Shotwell  v.  Dodge,  8 
Wash.  337,  36  Pac.  254;  Creech  v.  Uump- 
tullps  Boom  Co.,  37  Wash.  172,  79  Pac.  633; 
Kopczynskl  v.  Balcom-Vanderhoof  Logging 
Co.,  71  Wash.  83,  127  Paa  601;  Bogart  v. 
Pltdiless  Lnmber  Co.,  72  Wash.  417,  130  Pac 
480;  Nelson  v.  Davenport,  108  Wash.  2S»,  183 
Pac  132. 

Appellant  contends  that,  having  committed 
ourselves  to  that  rule,  tbe  same  rule  should 
be  followed  where  tbe  damage  is  tbe  result 
of  conversion  or  other  tort;  that  loss  of 
profits  is  more  frequently  allowed  to  be  re- 
covered in  cases  of  tort  than  in  cases  of  con- 
tract Leonard  v.  Beaudr?,  68  Mich.  S12,  36 
N.  W.  88. 

Aathorities  are  dted  to  the  effect  that  loss 
of  profits  may  be  recovered  by  one  who  has 
toet  bis  crops  through  the  wrong  of  another, 
whether  It  be  a  tort  or  breach  of  contract. 
Ocilorado  Caaal  Cb.  y.  McFarland  CTex.  C^v. 
App.)  M  S.  W.  400 ;  Northern  Colorado  Irr. 
Co.  ▼.  Richards,  22  Colo.  450,  45  Paa  427; 
Herring  v.  Armwood,  130  N.  C.  177,  41  8.  B. 
86,  57  L.  R.  A.  868;  Kent  v.  Halllday,  23  R. 
L  182,  48  Atl.  700 ;  Pawnee  v.  Jenkins,  1  Colo. 
App.  42S,  29  Paa  381;  Vaughan's  Seed  Store 


V.  Stringfellow,  66  Fla.  708.  48  South.  410;    Uar  consequences  of  the  wrongdoer's  act,  if, 


and  proximate  consequence  ot  the  transaction 
which  Injured  the  complaining  party.  Hos- 
klna  V.  Scott,  62  Or.  271,  96  Pac.  1112. 

In  the  cases  cited  by  appellant,  where  dam- 
'ages  for  losses  are  sustained,  as  well  as  fu- 
ture profits  that  would  have  been  gained, 
from  crops  lost  or  shortened  for  failure  to 
furnish  water  for  Irrigation  of  land  as  con- 
tracted, the  results  to  usors  of  water  for 
farming  purposes  are  certainly  so  disastrous 
and  irremediable  that  the  courts  hold  that  a 
party  controlling  the  supply  of  water,  and 
contracting  to  supply  definite  and  sufficient 
quantities  to  users,  should  not  be  exonerated 
from  a  failure  to  perform,  except  under  cir- 
cumstances clearly  showing  that  the  failure 
was  chargeable  to  vis  major,  and  not  to  neg- 
ligence or  willfulness.  Pawnee  Land  & 
Canal  Co.  v.  Jenkins,  1  Colo.  App.  425,  29  Pac. 
SSL 

In  the  cases  cited  for  damages  for  failure 
to  furnish  the  kind  or  quality  of  seed  bought 
for  farming  purposes,  seed  was  probably  es- 
sential for  the  crops,  and  when  tbe  seed 
failed  the  crop  failed.  This  result  would  be 
conclusively  presimied  to  be  within  the  knowl- 
edge and  contemplation  of  the  vendor. 
Vaughan's  Seed  Store  v.  Stringfellow,  68  Fla. 
70S,  48  South.  410. 

Similar  manifest  omdltlons  and  presum- 
able consequences  governed  other  cases  cited 
by  appellant 

[4]  The  damages  demanded  in  this  case  do 
not  come  under  the  head  of  tbe  ordinary, 
usual,  or  commonly  to  be  expected  conse- 
quence of  snch  tort  They  must,  then,  be 
brought  within  tbe  bead  of  unusual  and  pecu- 


Bcdt  V.  U.  S.  Securities  Co.,  76  N.  J.  Law,  585, 
72  AtL  301,  21  L.  R.  A.  (N.  S.)  681;  Swabi  v. 
Sctaieffelln,  134  N.  Y.  471,  31  N.  B.  1025, 18  L. 
R.  A.3S6. 

[2]  It  Is  a  general  rule,  and  uniformly  fol- 
lowed In  this  Jurisdiction,  that  a  party  is  en- 
titled to  compensation  for  any  Injury  to  htm 
or  his  property  in  such  an  amount  as  will 
compensate  him  for  all  the  detriment  proxi- 
mately caused  thereby,  or  which.  In  the  ordi- 
nary coarse  of  things,  would  be  likely  to  re- 
sult therefrom,  and  reasonable  to  presume  to 
have  been  in  the  contemplation  of  the  parties. 
A  person  is  not  liable  in  damages  for  the  re- 
mote consequences  of  his  acts  or  conjectural 
eoosequences.  Wright  v.  Computing  Scale 
Co.,  47  Wash.  107,  91  Paa  571;  Blchbaum  v. 
Caldwdl  Bros.  Co.,  58  Wash.  163,  108  Paa 
434 ;  Hauifeen  ▼.  Hodson-Feenaughty  Co.,  109 
Wash.  606. 187  Pac.  819. 

(•]  Special  damages  by  way  of  anticipated 
profits  arising  from  an  act  injurious  in  Itself 
may  be  recovered  if  they  can  be  ascertained 
with  reasonable  certainty,  and  the  profits  of 
which  the  complaining  party  was  deprived, 
causing  the  alleged  damage,  can  reasonably 
be  presumed  to  have  been  contemplated  by  the 
pardea  wben  tbe  transaction  oocorred,  and 


under  tbe  drcumstances.  It  can  be  fairiy  said 
that  both  parties  have  these  consequences  In 
contemplation  at  the  time  of  the  wrong  com- 
plained of,  as  the  probable  result  thereof,  and 
if  these  unusual  consequences  are  neither  un- 
certain, unnatural,  nor  remote  as  to  cause, 
nor  speculative  and  conjectural  in  effect 

[5]  There  is  another  principle  whldi  ap- 
plies also,  respecting  the  recovery  of  such 
special  damages,  and  that  Is  that  the  com- 
plaining party  must  have  done  everything  in 
his  power  to.  make  the  damages  as  little  as 
possible.  Brauer  v.  Oceanic  Steam  Nav.  Co., 
34  Misc.  Rep.  127,  69  N.  T.  Supp.  465;  Sledge 
v.  Reid,  73  N.  C.  440;  Luce  v.  Holslngton,-  56 
Vt  436;  Florence  Fish  Co.  v.  Everett  Pack- 
ing Co.,  188  Paa  792;  Hausken  v,  Hodson- 
Feenaughty  Co.,  supra ;  Warren  v.  Stoddart, 
105  V.  S.  224,  26  L.  Ed.  1117. 

[I]  It  Is  true  the  trial  court  found,  among 
other  things,  that  appellant  used  ordinary 
diligence  to  procure  teams,  either  by  hire  or 
purdiase,  after  the  tractor  was  converted  by 
the  plow  company.  With  that  particular  find- 
ing we  are  not  in  accord.  The  record  con- 
tains undisputed  evidence  that  there  were 
many  horses  advertised  for  sale  by  numerous 
sellers  l>etween  May  27,  wben  the  tractor  was 
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taken  from  appellant  and  prior  thereto,  and 
June  5,  when  It  was  found  the  plowing  should 
have  been  done  In  order  to  secure  the  best  re- 
sults; that  adrertlsements  were  running  In 
the  dally  papers  In  Spokane  during  that  time 
continuously,  and  that  horses  were  so  plenti- 
ful they  were  a  drug  on  the  market  In  Spo- 
kane. Appellant  waited  for  some  time  before 
he  attempted  to  searcli  for  horses  such  as 
suited  him,  and  then  went  down  some  dia- 
tance  in  the  country  from  Spokane  and  was 
gone  eight  days  searching  for  and  procuring 
three  horses  that  he  needed.  If  the  plowing 
of  the  ground  for  potatoes  was  so  extremely 
urgent  that  it  need  be  done  at  that  particular 
time^  between  May  27  and  June  5,  in  order 
to  conserve  the  moisture  then  in  the  ground, 
undoubtedly  appellant  could  have  hired 
horses,  or  hired  men  and  teams  to  do  the 
plowing  for  him,  in  order  to  get  it  done  in 
time.  This  particular  tractor  was  not  exclu- 
sively necessary  for  such  work.  He,  however, 
saw  fit  to  wait  and  let  the  moisture  go  out  of 
the  ground,  as  he  says  it  did  about  June  5. 

"Where  a  party  U  entitled  to  the  benefit  of 
a  contract,  and  can  save  himself  from  a  loss 
arising  from  a  breach  of  it  at  a  trifling  expense 
or  with  reasonable  exertions,,  it  is  his  duty  to 
do  it,  and  can  charge  the  deUnquent  with  such 
damages  only  as  with  reasonable  endeavors  and 
expense  he  cannot  prevent."  Warren  v.  Stod- 
dart,  105  U.  S.  224,  28  L.  Ed.  1117;  Florence 
Fish  Oo.  r.  Bverett  Packing  Co.,  supra. 

The  rule  is  very  well  stated  as  to  this  ques- 
tion by  the  Supreme  Court  of  North  Carolina 
in  Sledge  v.  Reld,  supra,  where  the  court 
said: 

"Consequential  damage,  to  be  recoverable,  in 
an  action  Of  tort,  mnst  be  the  proximate  con- 
sequence of  the  act  complained  of,  and  not  the 
secondary  result  thereof.    •    •    • 

"The  proximate  damage  to  the  plaintiff  from 
the  tort  of  the  defendant  was  the  loss  pf  the 
mole;  a  shortening  of  the  crop  was  the  second- 
ary consequence  resulting  from  the  first  dam- 
age. He  is  allowed  to  recover  for  the  first,  bat 
not  for  the  second,  because  it  is  too  remote 
and  uncertain.  The  loss  of  the  crop,  though 
following  the  loss  of  the  mule,  was  neither  a 
necessary  or  natural  consequence.  The  plain- 
tiff might  buy  or  hire  another  and  finish  liis 
crop;  and  because  he  preferred  to  throw  out 
a  part  of  the  crop,  he  is  not  thereby  enabled 
to  claim  damage  for  the  loss  as  an  immediate 
and  necessary  consequence  of  the  tort. 

"Suppose  the  court  should  apply  a  principle 
of  equity  and  undertake  to  place  the  plaintiff 
as  near  as  may  be  to  his  condition  as  it  was 
before  the  tort?  As  far  as  the  court  could  go 
to  that  end  would  be  to  allow  him  the  cost  of 
the  liire  of  another  animal  until  the  crop  was 
made,  and  then  to  pay  him  for  the  one  he  had 
lost.  That,  we  think,  should  be  the  rule  of 
damages  in  this  case.  Anything  beyond  this 
would  be  too  remote  and  conjectural,  and  wonld 


lead  the  courts  into  a  boundless  field  of  inves- 
tigation." 

In  liuce  V.  Hoislngton,  56  Vt  436.  the  court 
held  that  the  allowance  of  damages  for  the 
loss  or  failure  to  raise  a  crop  by  reason  of 
being  deprived  of  the  use  of  an  ox  in  cultivat- 
ing the  land  could  not  be  sustained;  that 
such  damages  were  not  the  natural  and  proxi- 
mate result  of  the  attachment  of  the  ox.  A 
failure  to  properly  put  in  his  crops  and  cul- 
tivate his  lands  was  not  the  natural  .and 
proximate  result  of  the  attachment.  Tt  was 
the  duty  of  the  plaintlfT  to  supply  himself 
with  the  services  of  another  team  for  carry- 
ing on  his  fanning.  And  the  court  further 
said: 

"The  income  from  the  land  depended  much 
upon  after-cultivation,  as  well  as  upon  seed, 
the  season,  the  harvesting,  and  many  contingen- 
cies, as  well  as  the  proper  cultivation  of  the 
land  in  the  spring.  It  furnished  no  just  and 
exact  measure  of  the  loss  occasioned  by  the 
attachment  of  the  ox." 

In  this  case  the  power  necessary  to  plow 
appellant's  land  for  seeding  the  crop  could 
not  be  limited  to  the  tractor  purchased  by 
him  from  the  plow  company.  He  had  re- 
fused to  strain  his  credit  by  procuring  the 
discount  of  the  notes  and  paying  the  cash  to 
the  plow  company  as  it  desired,  and  the  plow 
company  thereupon,  wrongfully  it  is  true, 
canceled  the  contract,  and  retook  the  tractor; 
but  there  were  other  tractors  In  Spokane^— 
a  large  and  populous  commercial  and  indus- 
trial center — and  if  it  was  necessary  to  have 
a  tractor  immediately  ai^^cUant  does  not  deny 
that  he  could  have,  as  he  says,  strained  his 
credit,  and  bought  what  he  needed,  but  be  did 
not  feel  inclined  to  do  so. 

It  win  not  do  to  adjudge  that  one  can  hold 
a  particular  person  exclusively  liable  for  all 
the  results  that  may  flow  from  a  tort  or 
breach  of  contract  which  were  reasonably  pre- 
ventable; for,  If  such  damages  are  allowed 
which  can  be  avoided  or  prevented  in  whole 
or  in  part  by  the  exercise  of  ordinary  dili- 
gence <Ni  the  part  of  the  injured  party,  the 
results  to  business  will  be  disastrous.  The 
enormous  damages  that  might  ensue  from  the 
breach  of  the  smallest  contract,  or  from  the 
slightest  tort,  may  be  so  augmented  that  no 
one  would  be  safe  In  doing  any  kind  of  busi- 
ness. Upon  this  ground  alone  in  this  par- 
ticular case,  without  further  considering  any 
of  the  other  important  questions  discussed 
by  counsel,  we  are  satisfied  that  appellant  Is 
not  «itltled  to  recover  the  damages  claimed 
by  him. 

The  Judgment  is  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH, 
BRIDGES,  and  FULOIRTON,  JJ.,  concur. 
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HAM,  YEARSLEY  &  RYRIE  v.  NORTHERN 
PAC.  RY.  CO.  et  ai.    (No.  16298.) 


(Supreme  Coart  «f  Washinfton. 
1821.) 


April  8, 


1.  Evidence  «s>524,  571(7)— Expert  teetlmony 
as  to  value  of  land  condemned  not  Inadmissi- 
ble because  omitting  one  element  of  value. 

Conrt  did  not  err  in  refusing  to  strike  ex- 
pert testimony  es  to  value  of  land  condemned 
by  reason  of  its  having  omitted  an  element  of 
value;  such  omission  going  only  to  the  wei^t 
of  the  evidence. 

2.  Appeal  aad  error  9=>ll>47(3)— Striking  out 
porUoos  of  expert  testimony  harmlese,  In 
view  of  other  testimony. 

If  it  were  error  to  strike  out  portions  of 
expert  tcstimonr,  the  error  was  harmleea, 
where  maiqr  other  witnessea  covered  the  same 
matter. 

3.  Trial  «=:>260(l)— Not  error  to  refuse  cover- 
ed InstnioHont. 

It  waa  not  error  to  refuse  requested  in- 
atmctions  covered  by  InBtmctions  actually 
giTen. 

DejMirtinent  1. 

Appeal  from  Superior  CJourt,  Grant  CJoun- 
ty;    Sam  Hill,  Judge. 

Action  by  Ham,  Yearsley  &  Byrle,  against 
the  Northern  Paclflc  Railway  Company  and 
others,  for  condemnation  of  a  dam  site. 
From  a  Judgmoit  assessing  damages,  the  de- 
fendants appeal.    Affirmed. 

Ferris  ft  B^rrls,  of  Spokane,  and  'William- 
son ft  Lnlunan,  of  Taklma,  for  appellants. 

Yoorhees  &  Canfield  and  Merritt,  Lantrr 
ft  Blerrltt,  all  of  Spokane,  for  respondent. 

UACSINTOSH,  J.  This  controversy  la 
now  before  this  court  for  the  eighth  time, 
and  its  history  can  be  found  in  State  ex  reL 
Ham,  Tearsley  ft  Ryrle  v.  Superior  Court, 
TO  Wash.  442,  128  Pac.  Q4S;  State  ex  rel. 
Grant  Realty  Co.,  t.  Superior  Court,  76 
Wash.  376,  136  Pac  144;  State  ex  rel.  Ham, 
Yearsley  ft  Ryrle  v.  Superior  Court,  81 
Wash.  690,  143  Pac.  310;  Grant  Realty  Co. 
V.  Ham,  Yearsley  ft  Ryrle,  96  Wash.  616,  165 
Pa&  495;  Ham,  Yeafsley  &  Ryrle  v.  North- 
em  Paclflc  Railway  Co.,  107  Wash.  378,  181 
Pac,  898;'  Ham,  Yearsley  ft  Ryrle  v.  North- 
em  Pacific  Railway  Co.,  110  Wash.  467,  188 
Paa  627.  It  is  an  action  for  the  condemna- 
tion of  a  dam  site,  and  the  question  of  dam- 
ages was  tried  first  in  1917,  and  resulted  in 
a  judgment  in  favor  of  the  claimants  for 
$S5,  and  the  opinion  in  107  Wash.  378,  181 
Pac.  898,  was  a  reversal  of  this  Judgment. 
In  1919,  upon  a  retrial  of  the  case,  the  claim- 
ants received  a  verdict  in  the  sum  of 
|18)),000,  and  the  Judgment  thereon  was  re- 


versed in  110  Wash.  467,  188  Pac.  527.  This 
appeal  is  from  a  third  verdict  of  a  Jury, 
which  was  returned  In  favor  of  the  claim- 
ants in  the  sum  of  13^00. 

The  law  of  this  case  has  been  established 
by  the  opinion  In  Ham,  Yearsley  ft  Ryrle  v. 
Northern  Paclflc  Railway,  107  Wash.  378, 
181  Pac.  898,  and  Ham,  Yearsley  ft  Ryrie  v. 
Northern  Paclflc  Railway,  110  Wash.  467, 
188  Pac.  627.  Where  this  court  has,  as 
clearly  as  possible  within  the  limitations  of 
language,  laid  down  the  measure  of  damages 
governing  the  peculiar  situation  presented, 
there  would  be  no  benefit  in  attempting  here 
to  restate  It 

Upon  this  appeal  the  claimants  are  urg- 
ing that  the  trial  court  erred  on  this  last 
trial  In  Its  Interpretation  of  this  court's  de- 
cisions, and  refused  to  exclude  testimony 
contrary  to  the  rule  which  we  have  an- 
nounced as  governing  the  case,  and  refused 
to  receive  testimony  which  fell  within  the 
rale,  and  erroneously  instmcted  the  Jury 
and  erroneously  refused  to  give  requested 
Instructions.  The  record  shows  that  the 
trial  court  followed  with  exceeding  and 
scrupulous  care  the  directions  of  this  court, 
and  amid  the  deluge  of  expert  testimony  up- 
on this  extremely  intricate  matter  it  steered 
a  sure  and  certain  course  within  the  <dian- 
nels  charted  by  our  prior  decisions. 

[1 , 2]  The  exx)ert  testimony  which  the 
court  refused  to  strike  was  objected  to  for 
the  reason  that  it  omitted  an  element  of  val- 
ue. This  Is  not  a  reason  for  striking  the 
testimony,  as  it  only  went  to  Its  weight,  and 
was  a  matter  for  the  Jury  to  consider  when 
weighing  it  The  expert  testimony  which 
was  stricken  was  properly  strudc,  for  it  in- 
troduced Improper  elements  of  value,  and, 
moreover,  the  striking  of  sneh  testimony  was 
not  prejudicial,  for  the  reason  that  many 
other  witnesses  called  by  the  claimants  cov- 
ered the  same  questions  as  those  witnesses 
whose  testimony  was  stricken. 

[3]  Instructions  given  and  excepted  to 
properly  stated  the  rules  of  law  applicable, 
and  the  Instructions  refused,  as  far  as  they 
properly  stated  the  rule,  were  covered  by  in- 
structions actually  given,  and,  of  course,  those 
which  improperly  stated  the  rule  should  not 
have' been  given. 

Upon  the  whole  record,  we  are  satisfled 
that  the  conrt  and  Jury,  upon  this  last  trial, 
came  as  nearly  as  possible  in  a  case  of  this 
kind  to  a  correct  conclusion.  From  the  na- 
ture ot  the  situation,  it  is  impossible  for  the 
owners  of  property  and  parties  seeking  to 
condemn  it  ever  to  agree  a^  to  what  the 
property  is  really  worth.  We  are  satisfled 
the  judgment  should  be  affirmed. 

PARKER,  O.  J.,  and  HOLCOMB,  FDI*- 
LEBTON,  and  BRIDGES,  JJ.,  concur. 
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WESTLAND  at  al.  v.  POST  LAND  CO. 
(No.  16222.) 

(Snprene  Conrt  of  Washington.   April  i2, 
1921.) 

1.  Appaal  and  error  «=9lO  12 (I)— Findings  eoD< 
elusive  unless  dearly  against  evidence. 

It  is  the  nettled  rule  of  the  Supreme  Coart 
that  it  will  not  overturn  the  finding^  of  the 
trial  conrt  based  on  the  facts  unless  they  ap- 
pear to  be  dearly  against  the  preponderance  of 
the  evidence. 

2.  Appeal  and  error  «=3842(7)— Where  no 
question  of  oredlblllty  of  witnesses  or  weight 
of  testimony  Involved,  Supreme  Court  must 
decide. 

Where  all  the  facts  are  undisputed,  and 
there  ia-  no  question  of  the  credibility  of  wit- 
nesses  or  the  weight  to  be  given  their  testi- 
mony involved,  the  case  does  not  come  within 
the  rule  that  tiie  findings  of  the  trial  conrt  will 
not  be  overturned  unless  clearly  against  the 
preponderance  of  evidence;  in  such  circum- 
stances the  Supreme  Court  has  the  duty  to  de- 
cide for  itself  the  proper  conclusion  to  be 
drawn. 

3.  Corporiitlona  «=>3I7(I)— Transaetion  be- 
tween company  and  oMaf  stoekholder  and 
president  possible. 

Though  the  courts  will  closely  scrutinize  a 
transaction  between  a  corporation  and  Its  chief 
stockholder  and  president,  and  may  even  sus- 
pect fraud  and  overreaching,  there  is  no  insur- 
mountable legal  obstacle  in  the  way  of  so  doing 
business. 

4.  Corporations  4=9317(1)— Evldenoe  held  in> 
saffloleiit  to  show  fraud  In  purchase  of  press 
for  newspaper  company  by  stooiicholder  and 
president. 

In  a  proceeding  in  a  foredosure  suit  on  a 
newspaper  company's  Mortgage  to  determine 
the  ownership  of  a  printing  press  purchased 
for  the  company  by  its  president  and  chief 
stockholder,  he  having  leased  the  press  to  it, 
evidence  hdd  insufficient  to  show  that  there 
was  any  fraud  on  the  part  of  such  president 
and  stockholder,  or  that  the  lease  was  anything 
other  than  it  purported  to  be  on  its  face,  so 
that  the  buyer  of  the  press  from  the  president 
end  stockholder  had  title. 

Department  1. 

Appeal  from  Superior  Court,  Snohomish 
County;   Guy  C.  Alston,  Judge." 

Suit  by  A  J.  Westland  and  others  against 
the  Post  Land  Company.  From  Judgment  for 
plaintiffs,  defendant  appeals.  Judgment  re- 
versed. 

Coleman  &  Fogarty,  of  Everett,  for  appel- 
lant 

Williams  ft  Davis,  of  Everett,  for  respond- 
ents. 

BBIDGES,  X  The  question  Involved  in 
this  case  Is  the  ownership  of  a  certain  print- 
ing press.    The  facts,  not  denied  or  clearly 


proven,  as  as  follows;  On,  before,  and  after 
December,  1916,  the  Morning  Tribune  Com- 
pany, a  corporation,  owned  and  published  a 
newspaper  in  Everett.  One  A.  S.  Taylor  was 
Its  majority  stockholder  and  president  Hia 
brother,  Stewart  A.  Taylor,  was  its  manager. 
The  appellant.  Post  Land  Company,  was  also 
a  corporation,  of  which  A.  S.  Taylor  was  the 
majority  stockholder  and  president  While 
Mr.  A.  S.  Taylor  was  the  diief  owner  of  the 
Tribune  Company,  he  did  not  reside  In  Ever- 
ett, but  had  his  residence  and  business  else- 
where. The  Tribune  Comjwny  was  in  great 
financial  distress.  It  was  about  to  lose  Its 
only  printing  press,  for  the  want  of  which, 
or  some  other  press.  It  would  be  unable  to 
Issue  its  paper.  Under  these  circumstances, 
A.  S.  Taylor  began  negotiations  in  Chicago 
for  the  purchase  of  a  second  hand  press. 
These  negotiations  resulted  In  the  purchase 
of  a  press  in  the  name  of  Stewart  A.  Taylor 
for  $2,500,  $250  of  which  were  paid  down 
in  cash  by  A.  S.  Taylor,  and  be  procured  bis 
brother  to  execute  promissory  notes  for  the 
remainder  of  the  purchase  price,  to  wit, 
$2,250;  there  being  one  note  for  $60  and 
Interest,  payable  eadi  month  subsequent  to 
December,  1916,  until  the  whole  of  the  bal- 
ance of  the  purchase  price  was  thus  paid. 
The  last  note,  however,  was  for  $90  instead 
of  $60.  The  Interest  on  all  these  notes  was 
6  per  cent  Stewart  A.  Taylor  gave  a  chattel 
mortgage  on  the  printing  press  to  the  Chi- 
cago concern  to  secure  these  notea  On  the 
same  day  the  purchase  of  the  printing  press 
was  consimimated,  Stewart  A.  Taylor,  at 
the  request  of  his  brother,  A.  S.  Taylor, 
leased  It  to  the  Morning  Tribune  Company; 
the  latter  company  signing  the  lease  through 
A.  S.  Taylor,  its  president  The  lease  pro- 
vided that  the  Tribune  Company  should 
monthly  pay  $75  rental,  and  such  payments 
were  to  be  made  on  the  6th  day  of  each 
month,  which  was  the  same  day  of  the  month 
that  the  various  notes  were  to  mature.  It 
was  also  to  keep  the  press  In  repair  and  pay 
the  taxes  on  it  during  the  life  of  the  lease, 
which  was  for  three  years. 

In  1918  Stewart  A.  Taylor,  again  acting  for 
and  at  the  suggestion  of  his  brother,  A.  S. 
Taylor,  sold  and  assigned  the  Tribune  Com- 
pany lease  to  the  Post  I.and  Company,  and  on 
the  same  day  made  a  bill  of  sale  of  the 
printing  press  to  that  company.  Before  the 
printing  press  was '  purchased,  the  Tribune 
Company  had  issued  Its  bonds  in  the  sum  of 
$25,000,  secured  by  a  mortgage  on  all  Its 
property  and  all  which  It  should  subsequent- 
ly own.  Later,  and  long  after  the  purchase 
of  the  printing  press,  and  after  the  transfer 
of  It  to  the  Post  Land  Company,  the  Tribune 
Company,  being  In  default  on  Its  bonds,  suit 
was  brought  for  the  foreclosure  of  the  mort- 
gage given  by  it  and  a  receiver  was  appoint- 
ed. The  receiver  did  not  Include  In  his  in- 
ventory the  printing  press  In  question,  and 
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this  was  a  prooeeding  In  tbe  original  fore- 
closiire  case  to  determine  the  ownership  ot 
that  property. 

The  Tribune  Company  did  not  make 
monthly  payments  of  $75  as  provided  by  Its 
lease,  bnt  paid  monthly  an  amount  equal  to 
the  face  of  the  notes  given  by  Stewart  A. 
Taylor,  with  the  Interest  thereupon.  For 
the  most  part  these  monthly  payments  were 
made  direcUy  to  Stewart  A.  Taylor,  who  In 
all  of  his  connections  with  this  affair  had 
acted  for  and  on  behalf  and  as  agent  of  his 
brother,  A.  S.  Taylor,  so  that,  in  effect,  we 
may  consider  that  It  was  A.  S.  Taylor  who 
bought  the  press  and  leased  It  to  the  Trib- 
une Company,  and  who  Bold  It  to  the  Post 
Land  Company.  The  lease  given  by  Taylor  to 
the  Tribune  Company  was  in  the.  usual  form, 
and  the  reital  agreed  to  be  paid  by  that  com- 
pany was  reasonable.  On  this  state  of  facts 
the  trial  court  found  "that  the  purchase  of 
said  printing  press  by  the  said  A.  S.  Taylor 
and  the  lease  of  the  same  to  the  Morning 
Tribune  Company  was  a  fraud  on  said  Morn- 
ing Tribune  Company,"  and  entered  a  Judg- 
moit  to  the  effect  that  the  Tribune  Company 
was  the  owner  of  the  press,  and  that  the  Post 
Land  Comany  had  no  right,  title,  Interest,  or 
lien  upon  it.  It  has  appealed  from  that 
Judgment. 

[1, 2]  This  case  does  not  fairly  come  with- 
in tlie  settled  rule  of  this  court  that  we  will 
not  overturn  the  findings  of  the  trial  court, 
based  upon  fiicts,  unless  the  same  appears  to 
us  to  b<>  clearly  against  the  preponderance  of 
the  evidence.  That  rale  is  based  upon  the 
theory  that  there  Is  a  conflict  In  the  testi- 
mony, and  that  the  trial  court,  having  the 
witnesses  before  it.  Is  in  better  position  than 
we  to  arrive  at  the  truth.  But  here  practi< 
cally  all  of  the  fftcts  are  undisputed,  and  it  is 
not  a  question  of  the  credibility  of  the  wit- 
nes!>es  or  of  the  weight  to  be  given  to  their 
testimony.  The  sole  question  here  is,  What 
is  the  proper  conclusion  to  draw  from  the 
practically  undisputed  evidence?  Under 
these  circumstances,  the  law  imposes  upon  us 
the  duty  of  deciding  for  ourselves  the  proi>er 
conclusion  to  be  drawn. 

[31  So  looking  at  the  question,  we  are  un- 
able to  affirm  the  Judgment  It  was  vigor- 
ously pressed  on  the  trial  court  that  a  bind- 
ing contract  cannot  be  made  where  one  deals 
with  a  corporation  which  acts  through  him- 
self as  Its  chief  stockholder  and  president 
A  deal  made  In  that  manner  is  not  necessari- 
ly unenforceable.  Suppose  it  were  confessed 
in  this  transaction  the  company  had  received 
the  best  of  the  deal,  certainly  neither  It  nor 
Taylor  oonld  be  heard  to  attack  the  agree- 
ment simply  because  Taylor,  as  an  Individ- 
ual, had  dealt  with  the  Tribune  Company, 
acting  through  himself  as  Its  sole  represen- 
tative. While  the  courts  will  closely  scruti- 
nize a  transaction  of  this  kind,  and  may  even 
suspect  fraud  and  overreaching,  yet  In  this 
■tats  there  is  no  Insurmountable  legal  ob- 


stacle standing  in  the  way  of  that  doing  busl- 
ness.  Roy  ft  Co.  v.  Scott,  Hartley  &  Co.,  11 
Wash.  339.  39  Pac.  679;  Baker  v.  Seattle- 
Tacoma  Power  Co.,  61  Wash.  678,  112  Paa 
647,  Ann.  Cbs.  19120,  868;  Budd  v.  Walla 
Walla  P.  ft  P.  Co.,  2  Wash.  T.  847,  7  Pac. 
896;  Strohl  v.  Seattle  National  Bank,  25 
Wash.  28,  64  Pac.  916.  It  is  true  there  were 
three  trustees  of  this  corporation,  of  whi<di 
A.  S.  Taylor  was  one,  and  there  is  no  affirma- 
tive showing  that  they  authorized  this  lease 
to  the  Tribune  Company;  yet,  on  the  other 
hand,  there  is  no  affirmative  showing  that 
they  did  not  authorize  it  But  there  is  such 
a  thing  as  authorization  by  knowledge  and 
acquiescence;  Here  the  company  held  and 
used  and  paid  rent  on  this  press  for  almost  if 
not  quite,  three  years.  It  Is  inconceivable 
that  its  trustees  could  all  that  time  be  Igno- 
rant of  this  lease  transaction,  yet  there  is  no 
record  of  the  company  or  any  of  Its  trustees 
or  officers  ever  raising  any  objections.  In- 
deed, we  do  not  understand  that  even  now 
any  of  them  are  objecting. 

But  it  is  argued  that  Taylor  bought  the 
press  for  the  company.  That  he  bought  it 
that  the  company  could  have  the  use  of  it 
there  can  be  no  question,  but  that  Is  tar  from 
saying  that  he  bought  It  and  gave  it  to  the 
company.  But  it  Is  argued  the  lease  should 
be  construed  as  a  contract  of  purchase,  be- 
cause the  rental  payments  were  to  be  made 
at  the  same  time  the  various  notes  were  to 
become  due,  and  that  the  |76  per  month 
rental  was  not  paid,  but  the  exact  amount  of 
each  of  the  notes  was  paid,  and  that  In  this 
way  the  company  actually  paid  all  the  notes, 
and  thus  paid  for  the  presd,  and  that  Taylor 
cannot  now  claim  ownership  of  the  press 
which  has  thus  been  paid  for  by  the  com- 
pany. But  the  question  is  not  what  the 
transaction  was  worth  to  Taylor,  but  what 
was  it  worth  to  the  Tribune  Company.  The 
latter  was  without  a  press  and  without  cred- 
it, and  was  unable  to  help  itself.  It  could 
not  buy  a  press  'and  pay  cash  for  it,  be-  ' 
cause  it  did  not  have  and  could  not  raise  the 
money;  it  could  not  buy  on  credit,  for  seem- 
ingly it  had  none  of  Que  latter,  and  every- 
thing it  had  and  might  thereafter  own  was 
covered  by  a  large  mortgage.  Under  these 
circumstances  a  lease  of  a  press  was  a  great 
advantage  to  it.  But  Taylor  did  not  take 
advantage  of  Its  necessities,  because  all  the 
testimony  shows  that  the  rentals  to  be  paid 
were  fair  and  reasonable.  We  have  not  seen 
a  word  In  the  testimony  even  tending  to  in- 
dicate to  the  contrary.  Besides  this,  while 
the  rentals  have  discharged  the  purchase 
notes,  Taylor  has  never  In  any  manner  been 
repaid  the  cash  payment  of  (260,  made  by 
him  what  he  bought  the  press.  The  circum- 
stances of  the  company  having  made  monthly 
payments  of  amounts  equal  to  each  of  the 
notes.  Instead  of  the  stipulated  rent  of  |75 
per  month,  is  not  controlling.  The  testimony 
shows  that  It  was  unable  to  pay  soon,  and. 
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In  fact,  often  the  Taylors  helped  It  to  raise 
even  the  payments  it  made. 

[4]  Taking  the  case  as  a  whole,  we  are 
unable  to  find  that  there  was  any  frand,  or 
that  the  lease  was  anything  other  than  on  its 
ta.ce  what  it  purx)orted  to  be.  At  this  time 
the  press  belongs  to  the  Post  Land  Company, 
and  the  receiver  is  not  entitled  to  claim  It 

Judgment  reversed. 

PABKER,  C.  J.,  and  HOLCOMB,  FUI/- 
LEBTON,  and  MACKINTOSH,  JJ,  concur. 


(115  Wash.  324) 

BENSON  V.  BALLOU  et  al.    (No.  1621 1.) 

(Supreme    Court   of   Washington.     April    11, 
1921.) 

Justices  of  the  peace  «=:>I28(2)— Refusal  to 
set  aside  default.  In  absence  of  excuse  for 
failure  to  apply  In  due  time,  proper. 
Under  Rem.  Code  1915,  $  1858,  anttaorizing 
a  justice  of  the  peace  to  set  aside  default  judg- 
ment for  good  cause  shown,  upon  proper  terms, 
on  five  days'  written  notice  served  and  filed 
within  ten  days  after  rendition  of  judgment, 
«aperior  court's  refusal  to  set  aside  a  default 
entered  in  justice  court  against  defendant,  who 
had  failed  to  appear  in  answer,  in  the  absence 
of  a  sufficient  excuse  on  the  part  of  the  de- 
fendant's attorneys  for  failure  to  make  a  time- 
ly application  to  the  justice  of  the  peace  to  set 
aside  the  judgment,  notwithstanding  defendant's 
illness,  held  proper. 

Department  2.  Appeal  from  Superior 
Court,  Klickitat  Ctounty;  William  T.  Darch, 
Judge. 

ActlMi  by  J.  A.  Benson  against  Bobert 
Ballou  and  another.  From  judgment  sus- 
taining demurrer  to  complaint,  the  plaintiff 
appeals.    Affirmed. 

McGregor  &  Fristoe,  of  Proaser,  and  IL  C 
Ward  and  Geo.  A.  Brodle,  both  of  Golden- 
dale,  for  appellant 

John  B.  Mc£)wen,  of  (xoldoidale,  for  re- 
spondents. 

TOIiMAI^,  J.  This  appeal  Is  porosecnted 
by  appellant,  who  was  plaintiff  below,  from 
a  judgment  of  the  superior  court  of  the  state 
of  Washington  In  and  for  Klickitat  county, 
entered  on  April  6,  1920,  sustaining  the  de- 
fendant's demurrer  to  the  plaintiff's  com- 
plaint. The  complaint  sets  forth,  In  sub- 
stance, the  following  state  of  facts:  On  No- 
vember 2, 1918,  the  respondent  Mary  E.  Selt- 
zlnger  conunenced  an  action  against  appel- 
lant In  the  Justice  court  for  Goldendale  pre- 
cinct, Klickitat  county.  Wash.,  and  summons 
duly  Issued  in  said  cause,  returnable  on  No- 
vember 22,  1918.  The  summons  was  served 
persraially  upon  appellant  In  Klickitat 
county  November  12,  1918.    At  the  time  of 


'  the  service  appellant  was  a  resident  of  Ben- 
ton county,  Wash.,  and  returned  to  his  home 
in  that  county  Immediately  after  being  serv- 
ed, and  upon  his  arrival  home  at  once  be- 
came 111  and  unable  to  attend  to  business, 
but  Immediately  made  arrangements  with 
the  firm  of  McGregor  &  Fristoe,  attorneys 
practicing  at  Prosser,  Wash.,  to  represent 
him  in  said  action  and  obtain  a  continuance 
thereof,  and  to  associate  with  them  E.  0- 
Ward,  an  attorney  residing  and  practicing 
at  Goldendale,  Wash.,  the  seat  of  said  jus- 
tice court  On  November  18,  1918,  Mc- 
Gregor &  Fristoe  mailed  to  Attorney  Ward, 
at  Goldendale,  the  papers  which  had  been 
served  upon  appellant  as  defendant  in  the 
action  before  the  Justice  of  the  peace,  with 
authority  to  Ward  to  appear  in  court  and 
procure  a  continuance  until  such  time  as 
appellant  might  recover  from  his  Illness, 
attend  court  and  make  his  defense.  Be- 
fore these  papers  were  received  In  Golden- 
dale, Mr.  Ward  left  Goldendale  for  Takini. 
and  returned  to  Goldendale  on  November 
'■i2,  1918,  in  the  afternoon  or  evening,  re- 
ceived the  papers  referred  to,  and  then 
learned  that  judgment  had  been  rendered  iu 
the  Justice  couft  against  appellant,  by  de- 
fault earlier  in  the  same  day,  for  (72.80  and 
costs.  Immediately  upcm  learning  that  judg- 
ment bad  been  taken  against  appellant,  Mr. 
Ward  communicated  with  McGregor  &  Fris- 
toe, at  Prosser,  explaining  to  them  his  ab- 
sence from  Goldendale  at  the  time  of  the  ar- 
rival of  the  papers,  and  that  judgment  had 
been  taken  against  appellant,  by  default  for 
failure  to  appear  and  answer.  It  Is  further 
alleged  that  at  the  time  these  facts  were 
communicated  to  McGregor  &  Fristoe,  Mr. 
McGregor  of  that  firm,  was  absent  from 
Prosser  in  attendance  upon  this  court  and 
that  Immediately  upon  his  return  to  Prosser 
(the  time  of  such  return  not  being  shown), 
he  began  the  preparaticm  of  affidavits  for  the 
purpose  of  having  the  judgment  set  aside 
and  a  new  trial  granted;  "but  the  earliest 
date  after  his  return  from  Olympla,  as  afore- 
said, upon  which  he  could  pr^yare  the  affi- 
davits for  said  purpose  and  mail  the  same  to 
E.  O.  Ward,  at  Goldendale,  was  the  4th  day 
of  December,  1918,  and  after  the  ten  days 
had  expired  from  the  time  said  judgment 
was  taken  and  entered,  and  the  plaintiff 
herein  was  thereby  prevented  from  securing 
a  vacation  of  said  Judgment  before  said 
justice." 

Assuming,  without  deciding,  that  this  Is  a 
case  which  may  properly  be  brought  here  <m 
appeal,  since  that  point  is  not  raised  nor  dis- 
cussed, still  we  think  we  cannot  interfere 
with  the  judgment  of  the  trial  court. 

Bern.  Code,  1868,  provides  that  a  justice  of 
the  peace,  after  entering  a  judgment  by  de- 
fault for  failure  to  appear  and  {dead,  shall 
have  full  power  to  set  aside  such  judgment 
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for  good  canae  sbown,  and  npon  proper 
terms,  upon  five  days'  written  notice  served 
and  filed  within'  ten  days  after  tbe  rendl- 
tion  of  the  Judgment  Here  the  attorney  for 
appellant  residing  at  Goldendale  Is  shown  to 
have  had  knowledge  of  the  Situation  on  the 
very  day  the  Judgment  was  entered  in  the 
Justice  court,  and  the  allegations  of  the  com- 
plaint fall  to  show  a  sufficient  excuse  for  a 
timely  application  to  the  Justice  of  the  peace 
to  set  aside  the  Judgment. 

"Equity  will  refuse  to  relieve  a  party  against 
a  jadgment  which  results  from  bis  own  negli- 
gence and  carelessness  in  failing  to  plead  or 
defend  the  original  action,  or  otherwise  to 
watch  over,  protect,  and  assert  his  rights  in 
that  proceeding,  or  where  he  has  negligently 
omitted,  having  full  knowledge  of  the  tacts,  to 
apply  in  due  season  for  such  remedies  as  were 
open  to  him  by  appeal  or  writ  of  error,  by  mo- 
tion for  a  new  trial,  or  by  proceedings  to  va- 
cate the  judgment."    2S  C^c.  080,  981. 

It  cannot  be  presumed  that,  notwithstand- 
ing appellant's  illness,  his  attorneys,  or  one 
of  them,  being  on  the  very  day  the  Judgment 
was  entered  in  possession  of  the  papers  and 
•  having  knowledge  of  the  facts  and  presum- 
ably supplied  with  affidavits  thought  to  be 
sufficient  If  presented  In  time,  to  obtain  a 
continuance,  could  not  have  made  an  applica- 
tion to  set  aside  the  Judgment  within  tbe 
statutory  time,  especially  as  there  is  no  at- 
tempt to  allege  any  facts  tending  to  show 
that  the  later  absence  of  Mr.  McGregor  from 
his  place  of  business  in  Prosser  in  any  man- 
ner prevented  his  partner  in  Prosser  from 
directing  Mr.  Ward,  of  Goldendale,  to  pro- 
ceed In  the  matter  within  the  statutory  time. 

The  Judgment  appealed  from  Is  affirmed. 

PARKER,  O.  J.,  and  MITCBELL,  MAIN, 
and  MOUNT,  JJ.,  concur. 


(115  Wash.  6»2) 

BENSON  V.  SEITSINGER  et  al.    (No.  16212.) 

(Stipreme  Court  of  Washington.    April  U, 
1921.) 

Department  2. 

Appeal  from  Superior  Court,  Klickitat  Coun- 
ty;  Wm.  T.  Darch,  Judge. 

Action  by  J.  A.  Benson  against  Mary  B.  Seit- 
■inger  and  another.  Judgment  for  defendants, 
and  plaintiS  appeals.     Affirmed. 

McGregor  &  Fristoe,  of  Prosser,  and  E.  O. 
Ward  and  Geo.  A.  Brodie,  both  of  Goldendale, 
for  appellant. 

John  B.  McEwen,  of  Goldendale,  for  respond- 
ents. 

PER  CURIAM.  This  case  is  identical  in  the 
facts  and  issues  raised  with  the  case  of  Ben- 
son V.  Ballon,  197  Pac.  46,  and  upon  the  an- 
thority  of  that  case  the  Judgment  appealed 
from  is  affirmed. 


DUTY 
P.) 


47 

(116  Waah.  313) 
ROE  V.  DUTY.    (No.  16225.) 


(Supreme  CSourt  of  Washington.    April  11, 
1921.) 

r.  Wills  (8=>I66(I)  —  EvIdenM  of  andiM  la- 
fluenee  must  be  oonvineing. 

In  contest  of  will  for  undue  influence,  the 
testimony  to  overcome  the  will  must  be  cogent 
and  convincing. 

2.  Wills  «=3l64(l)  —  Competent  matters  for 
consideration  on  qnestlon  of  undue  Influence 
stated. 

In  contest  of  will  for  undue  influence,  the 
relations  of  the  parties,  the  surrounding  cir- 
cumstances, habits,  and  inclinations  of  the  tes- 
tator, tbe  purposes  and  wishes,  exercised  at 
the  time  when  the  words  would  be  dothed  with 
the  likelihood  of  truth,  may  be  considered. 

3.  Wills  is=3 155 (I)— Influence  to  vitiate  a  will 
must  be  "undue  Influenoe." 

Mere  influence  is  not  sufficient  to  vitiate  a 
will,  but  there  must  be  undue  influence  which 
exists  only  when  the  influence  is  such  that  it 
overcomes  the  will  of,  and  destroys  the  free 
agency  of,  the  testator,  and  when  the  will  is 
the  result  of  such  coercion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

4.  Wills  (»s>l55(3)— Sob  who  persuadad  moth- 
'  er  to  give  him,  rather  than  daughter,  greater 
.    part  of  estate,  not  guilty  of  undue  Influenoe. 

it  was  not  undue  influence  for  a  son  to  per- 
suade or  solicit  his  mother  to  award  him  the 
greater  part  of  her  estate,  rather  than  to  award 
it  to  a  daughter, 

5.  Evidence  «=976— Son's  failure  to  testify  In 
.    contest  for  undue  Influenoe  of  mother's  will 

making  him  beneflolary  held  not  controlling. 
In  daughter's  contest  of  mother's  will, 
making  son  principal  beneficiary,  on  the  ground 
of  undue  influence,  the  son's  failure  to  testify 
was  a  proper  circumstance  to  consider  on  the 
question  of  whether  he  had  not  unduly  influenc- 
ed the  mother,  but  in  view  of  the  fact  that  for  a 
number  of  years  he  had  not  been  upon  friendly 
terms  with  the  daughter,  bis  failure  to  go  upon 
the  stand  and  detail  the  differences  between 
himself  and  hie  sister  should  not  be  regarded  as 
a  controlling  circumstance. 

6.  Wills  «=9 166(2)  —  Evidence  held  not  to 
prove  mother's  will  procured  by  son's  undue 
Influenoe. 

In  daughter's  contest  of  mother's  will,  mak- 
ing son  principal  beneficiary,  on  the  ground  of 
undue  influence,  evidence  held  insufficient  to 
establish  the  undue  influence. 

Department  2. 
'    Appeal    from    Supreme    C!onrt,    Ciolumbia 
Ck>unt7;   Edward  C.  Mills,  Judge. 

Will  ctmtest  by  Mary  A.  Roe  against  Smith 
Duty.  Judgment  of  dismissal,  and  contest- 
ant appeals.    Affirmed. 
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S.  A.  Keenan,  of  Seattle,  for  appellant. 
Will  H.  Touts,  of  Dayton,  and  M.  F.  Gose, 
of  Pomeroy,  for  respondent 

MAIN,  J.  This  iB  a  will  contest  The 
cbarge  against  the  will  la  that  of  undue 
Influence.  The  trial  court  took  the  advice  of 
the  Jury  upon  the  facts,  and  the  verdict  was 
returned,  finding  undue  Influence.  In  re- 
sponse to  a  motion  subsequently  made,  the 
trial  court  declined  to  accept  the  verdict  of 
the  Jury,  and  entered  a  Judgment  dismissing 
the  petition.  From  this  Judgment  the  ap- 
peal Is  prosecuted.  The  will  In  question  is 
that  of  Sarah  Jane  Duty,  deceased.  The  con- 
testant, Mrs.  Mary  A.  Roe,  Is  a  daughter,  and 
the  chief  beneficiary  under  the  will  Is  Smith 
Doty,  a  son.  About  the  year  1897  Danid  B. 
Duty  and  his  wife,  Sarah  Jane  Duty,  came  to 
the  state  of  Washington,  and  settled  upon 
a  ranch  In  Columbia  county.  The  son  ac- 
companied them.  The  daughter  had  prior 
to  that  time  married,  and  was  resldEag  with 
her  husband  in  the  state  of  Kansas.  Shortly 
after  Mr.  and  Mrs.  Duty  went  upon  the 
ranch  in  Columbia  county  their  daughter  and 
her  husband  and  family  came  to  this  state. 
A  few  months  thereafter  the  father  and 
mother  deeded  to  th^  daughter  80  acres  of 
land  near  a  ranch  upon  which  they  were  th^i 
residing,  reserving  therein  a  life  estate.  But 
<t  appears  from  the  evidence  that  they  did 
not  assert  any  rights  under  the  reservation. 
The  son  subsequently  married,  and  lived  upon 
a  ranch  In  the  same  vicinity.  About  the  year 
1903  Mr.  and  Mrs.  Duty  moved  to  Dayton, 
where  they  continued  to  reside  until  1913, 
when  Mr.  Duty  died.  After  the  father  and 
mother  moved  to  Dayton  the  son  also  moved 
there,  and  occupied  the  house  a  few  blocks 
from  them.  About  a  year  prior  to  Mr.  Duty's 
death  he  became  afflicted  with  a  distressing  ill- 
ness. The  daughter  at  this  time  left  the  ranch 
and  went  to  the  home  In  Dayton  for  the  pur- 
pose of  taking  care  of  her  father  and  moth- 
er, and  continued  diligently  in  this  until  aft- 
er her  father's  death.  Shortly  after  the 
death  of  the  father  the  son  left  his  wife,  with 
whom  he  was  then  living  in  Dayton,  and 
moved  into  the  house  with  the  mother  and 
daughter.  Soon  thereafter  the  daughter  left 
the  house  on  account  of  the  attitude  of  her 
brother  towards  her,  and  occupied  a  cottage 
in  the  town.  Smith  Duty,  the  son,  continued 
to  live  with  his  mother,  and  was  her  constant 
companion  from  this  time  until  her  death, 
which  occurred  on  February  8,  1919.  In  1915 
Smith  Duty  moved  with  his  mother  to  Se- 
attle, and  they  were  residing  there  at  the 
time  of  the  latter's  death.  On  May  4,  1914, 
Mrs.  Duty,  then  residing  in  Dayton,  went  to 
the  law  oflSce  of  E.  W.  Clark,  and  there  had 
her  wUl  'drawn.  She  went  unaccompanied, 
gave  the  data  to  Mr.  Clark,  from  which  he 
drew  the  will,  remained  in  the  office  while  it 
was  being  drafted  and  then  executed  it  in 
the  presence  of  witnesses,  and  departed  from 
the  office  unattended.     After  the  will  was 


drawn  and  executed  Mr.  dark  wrote  upon 
the  envelope,  "Last  will  of  Sarah  Jane 
Duty,"  and  handed  this  envelope,  together 
with  the  will,  to  Mrs.  Duty.  Whether  the 
will  was  placed  in  the  envelope  at  the  time  it 
does  not  appear;  neither  does  the  evidence 
disclose  whether  the  envelope  was  there 
sealed.  After  this,  the  envelope  containing 
the  will  was  placed  in  a  tin  box  in  the  vault 
of  the  Columbia  National  Bank  at  DS^ton,  in 
which  Mrs.  Duty  kept  her  papers.  Here  It  re- 
mained until  the  day  of  her  funeral,  which 
took  place  in  Dayton  when  Smith  Duty  di- 
rected an  attorney  to  go  to  the  bank  and  get 
the  will  and  cause  It  to  be  probated. 

When  Mr.  Duty  died  he  left  a  will,  devis- 
ing bis  half  of  the  confmunlty  property  to 
his  wife  during  her  lifetime,  with  the  re- 
mainder to  his  son  and  daughter,  sliare  and 
share  alike.  Mrs.  Duty,  in  her  will,  be- 
queathed to  the  daughter,  the  contestant,  the 
sum  of  $5,  and  the  rest  residue,  and  remain- 
der of  her  estate  to  the  son,  the  executor  and 
chief  beneficiary  under  the  will.  After  the 
will  was  probated,  and  within  the  time  re- 
quired by  law,  the  present  contest  was  In- 
stituted by  the  daughter,  claiming  that  her 
mother  had  executed  the  will  while  subject  to 
the  undue  influence  of  Stnltb  Duty. 

The  record  is  long,  and  it  would  serve  no 
useful  purpose  to  review  the  evidence  here  in 
circumstantial  detail.  Briefly,  it  may  be  said 
that  as  against  'the  will  and  in  support  of 
the  charge  of  undue  Influence  there  is  evi- 
dence that  upon  two  or  three  occasions  the 
son,  prior  to  the  execati<Mi  of  the  will,  bad 
suggesed  to  his  mother  that  she  make  a  will, 
leaving  all  her  property  to  him,  stating  that 
he  had  made  his  Insurance  policies  to  her, 
and  also  bad  made  a  will,  leaving  his  prop- 
erty to  her.  There  Is  also  evidence  that  they 
lived  together  from  the  time  shortly  after 
the  death  of  Mr.  Duty,  and  were  close  «Mn- 
panlons  until  Mrs.  Duty's  death. 

Upon  the  question  as  to  whether  the  rela- 
tions between  the  mother  and  daughter  were 
friendly  the  evidence  is  in  dispute.  It  is  not 
necessary  to  determine  where  the  weight  of 
the  evidence  is  upon  this  question;  even  if 
the  relations  of  mother  and  daughter  were 
not  friendly,  the  result  of  the  action  would  be 
the  same.  The  evidence  in  support  of  the 
will  is  to  the  effect  that  Mrs.  Duty  had  a 
strong  mind  and  good  will  power.  Dr.  A.  F. 
Burnett,  who  attended  her  professionally 
prior  to  the  time  she  left  Dayton,  testified 
that  she  had  a  clear,  keen  mind  and  strong 
will  power.  Dr.  L.  W.  Kenfro,  who  attmded 
her  professionally  while  she  resided  in  Seat- 
tle, testified  that  she  had  a  normal  mind  for 
a  person  of  her  age.  At  the  time  the  will 
was  executed  Mrs.  Duty  was  69  years  of  age. 
There  was  also  evidence  that  Mrs.  Duty  had 
stated  to  certain  persona  that  she  did  not 
intend  to  leave  her  daughter  anything  by  her 
will  because  the  daughter  had  many  years 
before  been  deeded   the  80  acres  of  land 
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above  referred  to,  which  was  then  clear  of 
Incnmbrance,  and  which  efhe  had  enjoyed  the 
nae  of  since,  and  that  the  son  had  not  been 
provided  for  In  the  same  manner. 

[1-1]  When  the  Charge  of  nndne  inflnence 
Is  made,  the  question  is  akin  to  that  of 
fraud,  and  testimony  to  overcome  the  wlU 
mast  be  cogent  and  convincing.  In  re  Geisa- 
ler's  Estate,  104  Wash.  482,  177  Pat  330. 
From  the  very  nature  of  a  charge  of  this 
kind  It  can  rarely  be  proved  by  direct  evi- 
dence. The  relations  of  the  parties,  sur- 
rounding drcumstances,  the  habits  and  in- 
clinations of  the  testator  or  testatrix,  the 
purposes  and  wishes  exercised  at  the  time 
when  the  words  would  be  clothed  with  the 
likelihood  of  tmtli,  all  furnish  competent 
source  for  the  guides  of  the  court  when  called 
upon  to  decide  a  case  of  this  kind.  There  is 
no  uniform  rule  capable  of  application  apart 
from  the  facta  of  eadi  particular  case.  In 
re  Treddder's  Estate,  70  Wash.  15,  125  Pac. 
1034.  To  vitiate  a  will  there  must  be  more 
than  influence.  It  must  be  undue  influence. 
'  It  was  not  undue  Influence  for  the  son  to 
pnrsnade  or  solicit  his  mother  to  award  him 
tlie  greater  part  of  the  estate,  rather  than 
to  award  it  to  the  daughter.  Influence  be- 
comes undue  only  when  it  overcomes  the  will 
of  the  testator  or  the  testatrix,  when  the  act 
of  making  the  will  is  the  result  of  such  co- 
ercion that  free  agency  is  destroyed.  The 
disposition  at  the  property  may  be  changed 
by  the  Inflnenoe  exercised,  but  so  long  as  the 
mind  of  the  testator  or  testatrix  is  not  over- 
bom  by  the  mind  of  another  It  does  not 
amount  to  undue  Influence.  In  re  Fatter- 
son's  Estate,  68  Wash.  377,  123  Pac.  615; 
Jasinto  V.  Hamblen,  79  Wash.  590,  140  Pac. 
677;  In  re  Murphy's  Estate,  98  Wash.  54fc. 
168  Pac.  175.  The  evidence  In  the  case  now 
before  us  is  less  pursuasive  in  sustaining  the 
cliarge  of  undue  influence  than  was  the  evi- 
dence offered  in  the  case  of  Parr  v.  Camp- 
bell, 109  Wash.  876,  186  Pac.  858,  where  it 
was  held  that  the  charge  was  not  sustained. 
Smith  Duty  did  not  testify,  and  from  this 
it  is  argued  that  there  should  be  a  flnding 
against  him.  His  failure  to  go  upon  the 
stand  and  testify  is  a  circumstance  which  it 
Is  proper  to  weigh  and  consider.  Giving'  this 
circumstance  such  weight  as  it  la  entitled  to, 
it  yet  cannot  be  held  under  the  evidence  that 
the  will  as  executed  was  the  result  of  undue 
influence.  It  is  an  established  fact  Di  the 
record  that  the  brother  and  sister  were  not 
upon  friendly  terms,  and  had  not  been  for  a 
number  of  years.  The  fact  that  the  brother 
did  not  go  upon  the  stand  and  detail  the  dif- 
ferences between  himself  and  his  sister 
should  not  be  regarded  as  a  controlling  cir- 
cumstance. 

The  Judgment  will  be  affirmed. 


PAKKER,  C.  J.,  and  MITCHEU,,  TOL- 
MAN,  and  MOUNT,  JJ.,  concur. 
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PINCKARD  V.  PEASE  at  aL    (No.   16273.) 

(Supreme  Goort  of  Washington.   April  8, 
1921.) 

1.  NeBllgmie*  ^»32i/2— Driver  of  aatomoMla 
earryiag  pbysloiaa  lajured  held  not  negllgoat 

The  driver  of  an  automobile  carrying  a 
doctor  responding  to  an  nrgent  call  from  the 
driver's  homo  held  not  negligent  because  be 
approached  «  curve  in  a  alippery  road  at  the 
rate  of  30  to  35  miles  an  hour  without  chains 
on  the  car,  which  skidded,  injuring  the  doctor, 
the  speed  not  being  excessive  in  view  of  the 
errand,  and  the  failure  to  slow  down  in  time 
being  a  mistake  of  judgment 

2.  Neglloenoo  4s»l— CIronmstanoat   determin- 
ing footer. 

Negligence  is  not  a  positive  thing,  but  ia  to 
be  determined  in  view  of  all  the  facts  and  con- 
ditions attendant  at  the  time  and  place  of  the 
accident. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; John  Truax,  Judge. 

Actiaa  by  R.  R.  Pinckard  against  Edgar 
Pease  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  ac- 
tion dismissed. 

Preston,  Thorgremson  &  Turner,  of  Seat- 
tle, for  appellants. 

Kern  &  Henton,  of  EUensburg,  for  resptmd- 
ent 


MACKINTOSH,  J.  This  is  an  actl(m  for 
personal  injuries  tried  to  the  court  without 
a  Jury,  with  judgmoit  for  the  plaintlfl. 

The  occurrence  was  as  follows:  On  the 
morning  of  November  S,  1919.  Rebecca  L. 
Pease,  now  deceased,  the  wife  of  the  defend- 
ant Edgar  Pease,  and  mother  of  defendant 
Hugh  Pease,  lay  critically  ill  at  the  Pease 
home,  some  6  miles  west  of  Ellensburg.  Her 
condition  was  such  that  both  the  defendants 
were  doubtful  whether  she  would  survive 
until  a  doctor  could  come  from  Ellensburg  to 
her  bedside.  The  telephone  service  being 
Interrupted,  the  defendant  Hugh  Pease,  a 
man  of  about  35  years  of  age,  was  asked  by 
his  father  to  take  their  automobile  and  go 
to  Ellensburg  and  get  the  respondent,  a 
physician  practicing  there,  and  bring  him 
to  the  home.  Hugh  Pease  drove  to  Ellens- 
burg and  did  not  And  the  doctor  at  home, 
but  learned  tliat  he  was  expected  at  the  hos- 
pital at  8  o'clock,  where  Pease  went  and 
awaited  him.  The  doctor  arrived  in  a  few 
minutes,  and,  after  arranging  for  the  post- 
ponement of  an  operation  be  was  to  perform, 
came  out  of  the  hospital  to  the  front  there- 
of, where  his  own  and  the  Pease  automobilea 
were  standing.  The  plaintiff,  thinking  that 
the  trip  could  be  made  more  quidtly  by  get- 
ting In  the  defendant's  car,  took  his  place 
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beside  the  defendant  Hugh  Pease  on  the 
front  seat,  and  they  started  <hi  the  trip.  It 
was  snowing  and  about  an  Inch  of  snow  lay 
on  the  ground.  There  were  no  chains  on  the 
car,  and  the  plalntlfT  made  no  suggestion 
that  they  be  put  on.  He  testified.  In  fact, 
"I  would  not  have  stopped  to  put  on  chains 
on  my  car  had  I  been  drl\'lng  It."  From 
the  edge  of  town  to  the  place  of  the  ac- 
cident Is  a  distance  of  about  2  miles.  The 
last  mile  before  reaching  the  scene  of  the 
accident  was  a  straight  and  hard-surfaced 
road,  and  over  this  road  the  plaintiff  testi- 
fied the  car  went  from  30  to  35  miles  an  hour. 
At  the  end  of  this  straight  road  was  a  curve 
leading  to  the  approach  of  a  bridge,  and 
after  this  curve  had  been  partly  turned  the 
car  skidded  and  went  through  the  railing, 
and  the  accident  occurred  which  resulted 
in  the  plaintiff's  Injury. 

The  respondent's  complaint  is  that  Hugh 
Pease  failed  to  slow  down  qulcUy  enough 
for  the  turn  and  that  this  was  negligence. 
The  testimony  is  that  as  the  curve  was  be- 
ing entered  the  driver  of  the  car  applied  the 
brakes,  but,  the  road  being  more  slippery 
than  he  had  Judged  it  to  be,  the  speed  of  the 
car  was  not  lessened  as  mu(!h  as  he  had 
anticipated,  although  lessened  to  a  consider^ 
able  extent  Under  the  circumstances  of  the 
situation,  it  cannot  be  said  that  the  car, 
going  at  the  rate  of  speed  which  was  testk- 
fled  to  until  It  reached  the  point  near  the 
place  of  the  accident,  was  being  driven  in 
a  reckless  or  careless  manner.  In  fact,  the 
respondent  frankly  stated  in  his  testimony 
that— 

•'Q.  I  understood  yon  to  say  he  drove  the 
oar  well  and  yon  had  no  criticiBm  of  his  driv- 
ing except  that  he  didn't  pat  on  the  brake  as 
quickly  as  you  would  have  put  on  the  brake  as 
he  approached  the  bridge?  A.  Yes.  If  I  re- 
member correctly,  he  made  the  remark  that  it 
was  awfully  slippery  and  he  would  have  to 
drive  carefully,  and  I  answered  him  with  the 
remark  that  he  was  driving  very  nicely  or 
something  of  the  kind.  •  •  •  Q.  Tour  idea 
was  that  as  he  approached  this  curve  that  he 
made  a  mistake  of  judgment  in  not  slowing 
down  quite  soon  enough?  A.  I  certainly  think 
he  did.  *  *  *  Q.  Yon  don't  think  he  had 
any  intention  but  to  be  careful.  A.  No;  not  in 
the  least  Q.  Yon  were  both  anxious  to  get 
there?  A.  Yes.  Q.  As  a  matter  of  fact  doc- 
tors who  care  for  the  welfare  of  the  patient 
do  drive  hard?    A.  We  take  lots  of  chances." 

[1]  We  are  not  dealing  here  with  the  de- 
gree of  care  that  Hugh  Pease  would  be  held 
to  in  case  he  had  Injured  some  one  on  the 
highway.  The  degree  of  care  which  he  was 
called  upon  to  exercise  should  be  measured 
by  what  a  reasonable  man  would  have  d<Mie 
in  the  same  circumstances.  He  had  with 
him  a  medical  man  whose  purpose  was  at 
one  with  bis:  that  is,  to  reach  the  bedside 
of  Mta,  Pease  In  the  shortest  possible  time. 


^ey  were  engaged  on  the  same  errand.  In 
this  degree  they  were  actuated  by  the  same 
feeling,  and  to  hold  either  one  of  them  li- 
able for  negligence  under  these  circumstanc- 
es the  negligence  must  Iiave  been  practical- 
ly gross  or  willful.  The  exercise  of  a  fine 
and  discriminating  judgment  in  such  drcum- 
stanoes  Is  not  practical  nor  obligatory.  The 
driver  cannot  be  said  to  have  done  differ- 
ently than  a  reasonably  prudent  man  would 
have  done  nnder  the  same  circumstances. 
The  curve  was  not  a  specially  sharp  one, 
and  the  speed  at  which  he  was  going  was 
not  excessive  in  view  of  the  imperative 
nature  of  the  errand,  and  an  attempt  was 
made  to  Blacken  epeei  at  the  curve. 

So  far  as  the  appellant's  responsibility  to 
the  respondent  Is  concerned,  we  can  find  no 
act  of  negUgence,  and  at  most  it  was  aa 
agreed  to  by  the  respondent  the  result  of  a 
mistake  of  judgment 

[2]  Negligence  is  not  a  positive  thing;  it 
is  to  be  found  according  to  the  circumstances 
of  each  case,  and  must  be  determined  in 
view  of  all  the  facts  and  conditions  attend-' 
ant  at  the  time  and  place  of  the  accident 
Common  sense  is  a  better  yardstick  by  whi<A 
to  measure  the  facts  to  determine  the  rea- 
sonableness of  conduct  in  a  given  situation 
than  any  generalization  laid  down  in  the 
text-books  or  decisions.  Smith  ▼.  Spokane 
Falls,  etc.,  Ry.,  62  Wash.  350,  100  Pac.  747; 
Thoresen  v.  St  Paul  &  Tacoma  Lumber  Co., 
73  Wash.  99,  131  Pac.  645,  132  Pac.  860; 
FideUty  &  C^s.  Co.  v.  Sittlg,  181  lU.  Ill,  64 
N.  B.  003,  48  L.  R.  A.  359;  Da  Rin  v.  Casual- 
ty Oa  of  America,  41  Mont  175,  108  Pac. 
649,  27  L.  R.  A.  (N,  S.)  1164,  137  Am.  St 
Rep.  709. 

The  respondent,  of  his  own  volition,  sub- 
mitted to  the  judgment  of  Hugh  Pease  In 
the  operation  of  the  car.  He  acquiesced  in 
the  speed,  which  was  not  extraordinary  un- 
der the  circumstances.  If  he  himself  had 
been  driving,  he  would  have  driven  as  fast 
It  may  be  that  he  would  have  exercised 
his  judgment  in  a  better  way  in  slowing 
down  for  the  curve,  because  the  necessity 
of  the  situation  might  have  differently  ap- 
pealed to  him,  accustomed  as  he  was  in  the 
practice  of  his  profesdon  to  the  presence 
of  similar  dangers,  and  because  of  the  fact 
that  it  was  not  his  mother  who  was  upon  the 
point  of  death.  This  the  respondent  knew 
when  he  entered  the  car.  He  knew  the  state 
of  mind  that  Hugh  Pease  must  be  in,  and 
yet  acquiesced  in  the  manner  of  the  driving, 
and  for  what  at  most  may  have  been  a  mis- 
take of  judgment  he  has  no  right  to  com- 
plain. 

The  judgment  is  reversed,  and  the  action 
dismissed. 

PARKBR,  O.  J.,  and  BRIDOBS,  FULLEIb- 
TON,  and  HOLCOMB,  JJ..  concur. 
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1.  Evidence  «=>588— Physical  facts  held  not  to 
eoatrol  case  ef  injuries  In  antomeblla  colli- 
sion. 

In  an  action  for  injuries  to  passengers  in  an 
antomotnle  when  stnicic  by  anotlier  car  at  the 
intersection  of  two  roads,  physical  facts  held 
not,  of  necessity,  to  have  contradicted  the  tes- 
timony of  plaintiffs  and  controlled  the  case; 
whether  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury  being  dependent  on 
Tarious  estimates  of  speeds,  etc.,  made  by  plain- 
tiffs. 

2.  Highways  «=3l84(3)— In  suit  for  Injuries  In 
a  collision  contributory  negligence  held  for 
the  Jnry. 

In  an  action  for  injuries  to  passengers  in 
an  automobile  when  strucJi  by  another  car  at 
the  intersection  of  two  roads,  question  of  any 
contributory  negligence  of  plaintiffs  lieUt  for  the 
jury,  under  the  evidence. 

3.  Evidence  9=>I22(6)  —  Exclamation  of  pas- 
senger in  automobile  collided  with  admissible 
a*  part  of  res  gesta. 

In  an  action  for  injuries  to  passengers  in  an 
automobile  when  struck  by  another  car  at  the 
intersection  of  two  roads,  testimony  of  a  plain- 
tiff that  just  as  they  saw  defendant's  car  ap- 
proaching she  said  to  her  husband,  who  was 
driving,  "My,  •  •  •  that  car  is  coming  fast!" 
iielA  admissible  as  part  of  the  res  gestae. 

4.  Hlghwi^s  «=>I84(4)— In  suit  for  Injuries  In 
oollieiOH,  instruction  that  plaintiffs  had  right 
to  assnme  defendant  would  comply  with  speed 
statute  held  erroneous. 

In  an  action  for  injuries  to  passengers  in 
an  automobile  when  struck  by  another  car  at 
the  intersection  of  two  roads,  plaintiffs  having 
testified  that  when  they  turned  at  the  intersec- 
tion they  saw  defendant's  car  coming  at  45  or 
50  miles  an  hour,  instruction  that  plaintiffs  had 
the  right  to  presume  that  defendant,  in  the  op- 
eration of  his  automobile,  would  comply  with 
the  statute  limiting  speed  to  SO  miles  an  hour, 
was  erroneous. 

5.  Highways  «=3 184(2)— In  snit  for  Injuries  in 
collision,  testimony  of  a  passenger  as  to  what 
be  said  to  defendant  as  to  high  speed  of  au- 
tomobiles held  inadmissible. 

In  an  action  for  injuries  to  passengers  in  an 
automobile  when  struck  by  another  car  at  the 
intersection  of  two  roads,  testimony  of  a  pas- 
senger in  defendant's  car  at  the  time  of  the 
accident  that  immediately  before  leaving  on  the 
trip  he  said  to  defendant  that  he  had  heard  of 
lots  of  such  cars  making  60  miles  an  hour,  but 
had  never  seen  it  done,  was  improperly  admit- 
ted, in  the  absence  of  any  testimony  to  indicate 
defendant  intended  to  make  good  the  suggestion 
made  by  the  witness. 

6.  Highways  <8=>I84(2)— In  suit  for  Injuries  In 
collision,  evidence  that  defendant's  passenger 
said  ho  was  in  no  hurry  admissible  to  show 
•peed. 

In  an  action  for  injuries  to  passengers  in  an 
automobile  when  struck  by  another  car  at  the 
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intersection  of  two  roads,  evidence  that  when 
near  the  place  where  the  accident  happened  a 
passenger  in  defendant's  car  looked  at  the 
speedometer  and  said  he  was  in  no  hurry,  etc 
was  admissible  as  tending  to  show  the  speed  of 
the  car. 


(No.    15972.) 
April  8, 


Department  1. 

Appeal  from  Superior  CJourt,  King  Comity ; 
Clay  M.  Allen,  Jfidge. 

Action  by  Henry  T.  Heg  and  wife  and 
others  against  Dennis  Mullen.  From  judg- 
ment for  plalntltls,  defendant  appeals.  Judg- 
ment reversed,  and  case  remanded  for  new 
trIaL 

Stanley  J.  Padden,  of  Seattle,  for  appel- 
lant. 

Walter  S.  Fulton,  of  Seattle^  for  respond- 
ents. 

BRIDGES,  J.  Suit  for  personal  injuries. 
The  case  was  tried  to  a  jury,  which  returned 
a  verdict  for  the  plaintiffs,  upon  which  judg- 
ment was  entered.  Motions  for  judgment 
notwithstanding  the  verdict  and  for  new 
trial  were  denied.  The  defendant  has  ap- 
pealed. 

The  Des  M(^nes-Kent  Highway  is  a  gravel 
road  running  nearly  east  and  west.  On  the 
west  side  of  White  river  is  what  is  called  the 
River  road,  running  northerly  and  southerly, 
and  paralleling  the  west  banlt  of  the  river. 
Going  westerly  on  the  Des  Moines-Kent  high- 
way one  first  comes  to  a  bridge  over  the 
White  river,  and  at  about  150  or  200  feet 
west  of  this  bridge  is  where  the  two  roads 
intersect  On  the  27th  of  July,  1919,  the  re- 
spondents were  driving  their  Ford  automo- 
bile easterly  along  the  Des  Moines-Kent  high- 
way, Intending  to  turn  northerly  on  the  River 
road.  The  respondent  Anderson  was  driving 
and  the  other  respondents  were  in  the  car. 
At  the  same  time  the  defendant  was  driving 
his  car  westerly  on  the  Des  Mqines-Kent 
highway.  The  cars  collided  at  the  intersec- 
tion of  the  two  roads.  The  respondents' 
testimony  shows  that  when  they  reached  the 
intersection  of  the  two  roads  they  directed 
their  car  to  the  right-hand  side  of  the  road, 
with  the  view  of  making  a  wide  turn  into 
the  River  road,  to  go  thence  northerly  there- 
on ;  that  just  as  they  were  making  the  turn 
they  observed  appellant's  car  coining  over 
the  bridge  about  150  feet  away  from  them, 
at  a  rate  estimated  by  them  to  be  45  miles 
an  hour;  that,  observing  they  were  in  some 
danger,  the  driver  undertook  to  accelerate 
the  speed  of  the  car  In  order  to  avoid  be- 
ing run  down  by  the  appellant;  that  they 
were  unable  to  get  out  of  the  way,  and,  as  a 
result,  were  run  into  by  the  appellant's  rapid- 
ly moving  car  and  injured.  Respondents 
further  testified  that  as  they  were  making 
the  turn  in  the  intersection  of  the  roads  they 
were  going  at  the  rate  of  15  to  20  miles  per 
hour. 
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m  AppeHant  contends  tbat  fate  motloD  tor 
Judgment  notwitbBtandlng  the  verdict  should 
have  been  granted,  for  the  alleged  reason 
that  the  physical  facts  show  that  the  accident 
could  not  have  happened  In  the  way  describ- 
ed by  the  respondents.  His  argument  Is 
that  If,  as  respondents'  testimony  shows,  they 
had  but  30  feet  to  go  to  get  entirely  out  of 
the  Intersection  of  the  two  roads,  and  their 
car  was  traveling  at  the  rate  of  15  miles  an 
hour,  and  appellant  was  160  feet  away  from 
them  and  was  going  at  the  rate  of  45  miles 
per  hour,  the  respondents'  car  must,  of  neces- 
sity, have  been  out  of  the  Intersection  before 
appellant's  car  could  have  reached  that  point 
This  is  not  one  of  those  cases  where  the 
physical  facts  must,  of  necessity,  contradict 
the  testimony  and  control  the  case.  As  to 
whether  app^lanfs  negligence  was 'the  prox- 
imate cause  of  the  injury  Is  dependent  upon 
various  estimates  made  by  tho  respondents: 
First,  as  to  their  exact  location  In  the  road 
when  they  first  saw  appellant's  car;  next, 
as  to  the  speed  of  their  car  and  that  of  the 
appellant;  and,  lasUy,  as  to  the  distance 
appellant's  car  was  away  from  them  whrai 
they  first  saw  it  These'  speeds  and  distances 
as  given  by  respondent  were  nothing  but 
estimates,  and  they  are  not  necessary  to  be 
held  to  exact  accuracy  with  reference  to 
them.  It  may  be  that  respondents'  car  was 
not  going  as  fast  as  they  thought  It  was ;  it 
may  be  that  the  other  car  was  going  faster 
than  they  estimated;  and  It  may  be  that 
when  respondents  first  saw  appellant's  car  It 
was  not  as  far  away  as  ISO  feet  These  were 
aU  questions  for  the  Jury.  The  physical 
fact  cases  dted  by  appellant  are  not  con- 
trolling here.  In  the  case  of  Mosso  v.  Stan- 
ton Co.,  75  Wash.  220,  131  Pac.  941,  L.  B.  A. 
1916A,  913,  in  discussing  this  question,  we 
said: 

"The  vice  of  thia  argument  Is  in  the  assump- 
tion that  the  speed  of  both  man  and  machine 
as  testified  to  were  indisputably  established 
physical  facts,  whereas  they  were  mere  esti- 
mates. Bither  one  or  both  of  these  estimates 
may  have  been  incorrect  Mere  estimates,  giv- 
en as  each,  can  hardly  discredit  positive  testi- 
mony to  the  point  of  incredibility,  as  a  matter 
of  law." 

See,  also,  Zlomko  v.  P.  8.  Elec.  Ck>.,  192 
Pac  1009. 

[2]  What  we  have  already  said  Is  sulfl- 
dent  answer  to  the  dalm  of  appellant  that 
the  case  should  have  been  tai^en  from  the 
Jury  because  of  contributory  negligence. 

[3]  It  Is  next  contended  that  the  court 
erred  In  permitting  Mrs.  Anderson,  one  of  the 
respondents,  to  testify  that  Just  as  they  saw 
the  appellant's  car  coming  over  the  bridge 
she  spoke  to  her  husband,  who  was  driving 
the  car,  saying,  "My,  Art  that  car  is  coming 
fast  I"  It  is  claimed  that  this  testimony  was 
self-serving  and  not  admissible  as  a  part  of 
the  res  gestts.    There  has  been  a  tendency 


on  the  part  of  the  courts  to  broaden  rather 
than  restrict  the  res  gestie  rule  with  refer* 
ence  to  the  admission  of  testimony.  It  has 
been  hdd  that  expresslona  made  at  the  time, 
or  as  a  part  of  the  accident  by  any  of  the 
parties  connected  therewith  or  by  bystanders, 
may  be  received  In  evidence.  10  R.  C.  L. 
974  et  seq.;  Britton  v.  Washington  Water 
Power  Co.,  69  Wash.  440,  110  Pac.  20,  33  U 
R.  A.  (N.  S.)  109,  140  Am.  8t  Rep.  858,  Ann. 
Cas.  1912A,  1138;  Dixon  v.  Northern  Pacific 
Ry.  Co.,  37  Wash.  810,  79  Pac.  943,  68  L.  S. 
A.  895,  107  Am.  St  Rep.  810,  2  Ann.  Cas. 
620. 

"AH  dedarationi  or  exclamations  nttered  by 
the  parties  to  a  transaction  which  are  contem- 
poraneous with  and  accompany  it  or  which  are 
made  under  such  circumstances  as  will  raise  a 
reasonable  presumption  that  they  are  the  spon- 
taneous utterances  of  thoughts  created  by  or 
springing  out  of  the  transaction  Itself,  and  so 
soon  thereafter  as  to  exclude  the  presumption 
that  they  are  the  result  of  premeditation  or  de- 
sign, and  which  are  calculated  to  throw  light 
on  the  motives  and  intention  of  the  parties,  are 
admissible  in  evidence  as  part  of  the  res  ges- 
tai."    10  B.  O.  L.  974. 

The  expression  of  Mrs.  Anderson  to  ber 
husband  was  made  Immediately  before  the 
collision,  and  must  be  held  to  be  a  part  of  the 
res  gestte.  The  fAct  that  the  expression  was 
a  part  of  the  res  gestte  exdudes  all  ideas 
that  It  was  self-serving.  We  do  not  think 
the  court  erred  in  this  regard. 

[4]  After  the  court  had  Instructed  the  Jury 
as  to  the  law  df  the  road  and  that  it  was 
unlawful  to  drive  an  automobile  faster  than 
at  the  rate  of  80  miles  an  hour  in  a  locality 
such  as  the  one  in  question  here.  It  said: 

"Ton  are  instructed  that  persons  upon  the 
public  highway,  as  were  the  plaintiffs  at  the 
time  of  the  collision,  had  the  right  to  presume 
that  the  defendant,  in  the  operation  of  the  said 
automobile,  would  comply  with  the  statute  per- 
taining thereto.    •    •    •  •• 

While  this  instruction  states  the  law  cor- 
rectly as  a  general  proposition,  it  was  in- 
correct as  applied  to  the  facts  <tf  this  case 
as  testified  to  by  the  respondents.  It  will 
be  remembered  that  they  testified  that  when 
they  were  making  the  turn  at  the  intersec- 
tion of  the  road  they  saw  the  appellant's  car 
coming  at  the  rate  of  45  or  50  miles  an  hour. 
Under  these  drcumstances  it  would  be  In- 
correct to  Instruct  that  the  respondents  had 
a  right  to  assume  that  the  appellant  was 
obeying  the  law.  They  knew  as  a  matter  of 
fact  that  be  was  not  so  doing.  The  instmc- 
tlon  should  have  be«i  to  the  effect  that  the 
respondents  had  a  right  to  assume  that  the 
appellant  would  ot>ey  the  law  unless  they 
knew,  or  had  reason  to  believe,  that  be  was 
at  the  time  violating  it  TJndw  this  Instruc* 
tion,  when  the  respondents  were  turning  Is- 
to  the  River  road  and  saw  the  appellant  com- 
ing toward  them  at  the  rate  of  45  or  50  mile* 
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in  hoar,  they  woald  have  had  the  right  to  act 
on  the  aasumptiMi  that  the-  appellant  waa 
dilThig  no  faster  than  the  law  allowed,  to 
wit,  30  miles  an  honr.  This  Is  not  the  law, 
and  the  conrt  erred  In  giving  tbU  Instruction. 

[t]  It  appears  that  one  Morgan  O'Brien, 
a  witness  for  respondents,  was  a  passenger 
In  the  appellant's  car  when  It  left  Kent  and 
also  at  the  time  of  the  accident.  The  trial 
court,  over  objections,  permitted  him  to 
testify  that  Immediately  b^ore  leaving  Kent 
he  said  to  the  appellant:  "I  have  heard  of 
lots  of  these  cars  making  60  miles  an  hour, 
but  I  never  saw  it  done."  It  is  clear  that 
the  admission  of  this  testimony  was  erro- 
neooB.  if  the  appellant,  in  answer  to  the 
suggestion  made  by  the  witness,  had  stated 
that  bis  car  could  make  60  miles  an  hour, 
or  Intimated  that  on  the  trip  he  would  show 
the  witness  the  car  could  run  that  fast,  then 
It  Is  probable  that  the  testimony  might  have 
been  admissible,  but,  in  the  absence  of  any 
testimony  tending  to  Indicate  that  the  driver 
of  the  car  intended  to  make  good  the  sug- 
gestion made  by  the  witness,  the  testimony 
was  clearly  prejudicial. 

[I]  This  same  witness  O'Brien  was  permit- 
ted, over  objections,  to  testify  that — 

"Well,  when  we  were  going  down  the  road  I 
got  op  in  the  macfalne  and  I  looked  at  the 
speedometer,  and  I  says  to  the  boys,  'I  am  in 
no  hnrry.'  I  told  them  I  was  in  no  harry  to 
get  to  Bedondo  and  I  didn't  think  they  were 
•Ither." 

Of  course,  this  testim(Miy  was  intended  to 
riiow  that  the  appellant's  car,  at  the  time 
the  witness  made  the  remark,  was  going  too 
fast  The  testimony  shows  that  the  car  at 
this  time  was  within  the  immediate  prox- 
imity of  the  place  where  the  accident  hap- 
pened. It  traded  to  show  the  speed  of  the 
car  at  the  time  of  the  accident,  and  was 
admissible  for  that  purpose. 

Other  alleged  errors  are  asserted,  but  it  Is 
not  probable  they  will  arise  in  another  trlaL 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  case  remanded  for  new 
trlaL 

PARKER,  C.  J.,  and  MACKINTOSH, 
rULXJBRTON,  and  HOI<COMB,  JJ.,  concur. 
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COOK  at  al.  V. 


REUTER  ait  al. 


(No.  18940.) 
April  12, 


(Supreme  Conrt  of  Washington, 
1821.) 


i.  Counties  «=»8— Burden  Is  on  plaintiff*  seek- 
ing te  vacate  a  sale  of  land  as  being  ontside 
tiie  eonaty. 
In  an  action  to  vacate  sheriff's  levy  and 

sale  of  certain  Islands,  the  burden  was  on  •plain- 


tiffs to  prove  the  contention  that  the  land  was 
outside  the  county  making  the  sale. 

2.  Coantlee  «=»&— Evidanoe  Insnffloieat  to  sas- 
tain  plaintiff's  burden  to  show  land  sold  by 
sheriff  was  outsldo  the  county. 
In  an  action  to  vacate  sheriff's  sale  of  lands 
in  the  Colombia  river,  evidence  ^I<f  insuflScient 
to  Buatain  plaintiff's  burden  to  prove  their  con- 
tention that  the  land  was  not  in  the  county. 

Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 

Action  by  Peter  A.  Cook  and  another,  as 
trustees  of  the  Wrigley  Island  Fruit  Com- 
pany, against  J.  P.  Renter  and  others.  From 
Judgment  dismissing  the  action,  plaintifCs  ap- 
peal.   Affirmed. 

John  O.  Hurspool,  of  Walla  Walla,  for 
appellants. 

E.  B.  Ballinger  and  Winter  8.  Martin,  both 
of  Seattle,  and  Sharpstein,  Smith  &  Sharps 
stein,  of  WaUa  Walla,  for  respondents. 

MITCHELL,  J.  This  action  was  brought 
by  plaintiffs  as  truatees  of  the  Wrigley  Island 
BVult  Company,  a  corporation,  to  vacate  a 
sheriff's  levy,  sale,  and  certificate  of  sale,  an 
order  confirming  the  sale,  a  sheriffs  deed, 
and  a  deed  from  the  grantee  In  the  sheriff's 
deed  to  respondent  Keuter  lo  certain  lands 
known  as  Wrigley  Island,  Island  No.  10,  or 
Hudson  Bay  Island  in  the  Columbia  River. 
All  of  the  Instruments  sought  to  be  canceled 
resulted  from  a  Judgment  In  the  case  of  Ash 
V.  Wrigley  Island  Fruit  Company,  hereinaft- 
er further  referred  to.  The  action  at  first 
was  to  set  aside  the  Instruments  on  the 
ground  of  fraud,  but  by  an  amendment  a  fur- 
ther ground  relied  on  was  that  the  Judgment, 
levy,  sale,  and  deeds  were  had  and  made  in 
Walla  Walla  county  as  if  the  property  was 
located  in  that  county  instead  of  Benton 
county.  At  the  trial  the  plaintiffs  abandoned 
their  first  ground  and  relied  solely  on  the 
dalm  that  the  property  is  located  in  Benton 
county,  and  that  the  court  and  other  author- 
ities In  Walla  WaUa  county  had  no  Jurisdic- 
tion to  make  the  levy,  sale,  confirmation  of 
sale,  and  deed.  Without  findings  the  trial 
court  decided  against  the  plaintiffs,  and  on 
September  18,  1919,  entered  a  Judgment  dis- 
missing the  action,  from  which  the  plaintiffs 
have  appealed. 

The  land  was  patented  by  the  government 
to  Percy  W.  Wrigley  on  November  9,  1907, 
and  the  patent  was  recorded  on  April  24, 
1900.  In  March,  1908,  Wrigley  conveyed  to 
Peter  A.  Cook  an  undivided  one-fourth  in- 
terest in  the  property.  The  deed  was  record- 
ed in  July,  1908.  In  March,  1008,  Wrigley 
conveyed  to  John  A.  Schoenberg  an  undivid- 
ed one-fourth  interest  in  the  property.  The 
deed  was  recorded  in  July,  1908.  In  March, 
1908,  Wrigley  conveyed  to  C.  F.  Shob&d  an 


»For  othar  caiM  IM  lann  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlsesU  ud  IndezM 


Digitized  by 


Google 


64 


197  PACIFIC  BEPOBTBB 


(Wash. 


undivided  one-fourth  Interest  in  tbe  property. 
The  deed  was  recorded  in'Jaly,  1908.  On 
November  7,  1908,  Cook  and  wife,  Schoen- 
berg  and  wife,  Shoblad  and  wife,  and  Wrig- 
ley  (unmarried)  conveyed  tbe  property  to  the 
Wrigley  Island  Fmit  Company,  a  corpora- 
tion. The  deed  was  recorded  November  20, 
1908.  The  Wrigley  Island  Fruit  Company 
was  incorporated  by  Peter  A.  Cook  and  John 
A.  Schoenberg,  and  Its  articles  designating 
Walluia,  Walla  Walla  county,  as  its  prin- 
cipal place  of  business,  were  filed  on  Novem- 
ber 11,  1908.  In  March,  1909,  the  Wrigley 
Island  Fruit  Company  bf  John  A.  Schoen- 
berg, president,  and  Peter  A.  Cook,  secretary, 
gave  to  M.  I>.  Bevis  a  note  in  the  sum  of 
$2,000  secured  by  its  mortgage  upon  this 
property.  The  mortgage  was  recorded  March 
20,  1909.  In  March,  1909,  the  same  mortga- 
gor gave  a  note  for  $200  secured  by  a  second 
mortgage  <m  the  property  to  Bevis  Bros.  The 
mortgage  was  recorded  in  March,  1909.  In 
May.  1909,  M.  L.  Bevis  assigned  the  $2,000 
mortgage  to  Henry  Vollner.  The  assignment 
was  recorded  in  May,  1909.  In  April,  1913, 
S.  A.  Ash  commenced  an  action  in  the  super- 
ior court  of  Walla  Walla  i»unty  against  the 
Wrigley  Island  Fruit  Company,  and  there- 
after upon  personal  service  of  summons  upon 
Peter  A.  Cook  as  secretary  of  the  corporation 
such  proceedings  were  had  that  following  the 
Judgment  (dated  July,  1913),  execution,  levy,' 
sale,  certitlcate  of  sale,  and  confirmation  of 
sale,  the  sheriff  of  Walla  Walla  county  in 
due  time  executed  and  delivered  to  Ash  his 
deed  to  the  property  on  Wrigley  Island.  The 
deed  was  dated  and  recorded  August  25, 1914. 
In  September,  1914,  Ash  and  wife  omveyed 
tbe  property  to  J.  P.  Renter,  resi>ondent 
herein.  The  deed  was  recorded  in  Septem- 
ber, 1914.  In  September,  1914,  H.  J.  Hibedi- 
man,  trustee  for  Bevis  Bros.,  bankrui>t8, 
assigned  to  Peter  A.  Cook  the  $200  note  and 
mortgage  given  by  the  Wrigley  Island  Fruit 
Company  to  Bevis  Bros.,  in  March,  1909.  The 
assignment  of  the  mortgage  was  recorded  in 
October,  1914.  In  October,  1914,  J.  P.  Renter, 
a  widower,  conveyed  an  undivided  one-lialf 
interest  in  the  lands  to  N.  P.  Johnson.  Tbe 
deed  was  recorded  In  November,  1914.  All 
of  the  above  instruments  spoken  of  as  having 
been  recorded  were  recorded  In  the  office  of 
the  auditor  of  Walla  Walla  county. 

In  February,  1915,  Peter  A.  Cook,  as  as- 
signee of  the  $200  note  and  mortgage,  com- 
menced an  action  on  the  note  and  to  foreclose 
the  mortgage  in  the  superior  court  of  Walla 
Walla  county  against  the  Wrigley  Island 
Fruit  Company,  J.  P.  Reuter,  and  N.  P.  John- 
son and  caused  a  copy  of  the  summons  and 
complaint  to  he  served  upon  J.  P.  Renter, 
who  thereupon  paid  to  Peter  A.  Cook's  attor- 
neys the  amount  in  full  of  said  note  and 
mortg;jige  and  costs  of  suit ;  whereupon  Peter 
A.  Cook,  by  his  instrument  in  writing  duly 
acknowledged,  released  said  mortgage  of  rec- 


ord in  the  county  auditor's  office  of  Walla 
Walla  county  on  March  12,  1915. 

It  Is  alleged  In  tbe  complaint  that  on  July 
1,  19l5,  the  secretary  of  state  struck  the 
name  of  said  corporation  from  its  files  and 
thereby  dissolved  the  same  for  its  failure  to 
pay  its  annual  license  fee  to  the  state,  as 
provided  by  law.  The  allegation  was  proven 
at  the  trial  The  summons  and  complaint  in 
the  present  case  do  not  appear  to  have  been 
served  upon  either  of  the  defendants  other 
than  J.  P.  Renter. 

The  Columbia  river  Is  the  boundary  line 
between  tbe  counties  of  Walla  Walla  and 
Benton.  Tbe  river  is  navigable  on  each 
side  of  tbe  island.  There  is  some  evidence, 
though  not  dear,  that  tbe  volume  of  water 
on  the  different  sides  of  tbe  island  differs 
in  high  water  from  what  it  is  at  low  water, 
but  there  is  no  proof  in  that  respect  at  the 
stage  of  ordinary  water.  Upon  the  filing 
and  recording  of  the  United  States  patent  in 
the  auditor's  oflice  in  1900  tbe  assessor's 
office  of  Walla  WaUa  county  upon  inquiry 
determined  that  the  island  was  in  that  coun- 
ty and  so  assessed  the  property.  It  was 
promptly  made  a  part  of  the  Walluia  school 
district  of  Walla  Walla  county  and  at  all 
times  since  then  taxes  thereon  have  been  reg- 
ularly assessed  and  paid  in  Walla  WaUa 
county.  Benton,  the  newer  of  the  two  coun- 
ties and  which  was  organized  in  1905,  seems 
never  to  have  questioned  the  authority  of 
Walla  WaUa  county  over  the  island. 

[1,  2]  Tbe  burden  of  proof  In  tbe  case  was 
upon  plaintiffs,  appellants,  and  they  have 
not  met  it  Tbe  preponderance  is  tbe  other 
way.  While  the  assumption  and  continu- 
ous exercise  of  Jurisdiction  over  the  island 
by  tbe  public  authorities  of  WaUa  WaUa 
county  has  not  been  for  so  great  a  time  as 
that  found  in  favor  of  preferred  authorities 
in  other  cases  of  a  simUar  character,  such  as 
Puget  Boimd  National  Bank  v.  Fisher  (Pro- 
tection Island),  62  Wash.  246,  100  Paa  724, 
17  Ann.  Cas.  526,  Hecker  v.  Sterling,  36  Fa. 
423,  Edwards  County  v.  White  County,  85 
111.  390,  and  Hamilton  v.  McNeil,  13  (Jrat. 
(Va.)  389,  it  has  extended  over  sufficient  time 
to  make  tbe  doctrine  of  those  cases  pursua- 
slve  here.  WhUe  possibly  not  conclusive,  the 
contemporaneous  history  of  the  property  as 
being  in  Walla  Walla  county  together  with 
the  public  policy  Involved  are  controlling 
over  appeUants'  proof.  Obviously  IQ  was 
tbe  view  of  tbe  trial  court,  which  we  affirm, 
that  the  safest  guide  in  thia  case  as  to  the 
exact  location  of  tbe  county  line  is  that 
hitherto  practicaUy  adopted  by  the  people  in 
that  locaUty  and  the  undisputed  Jurisdiction 
of  the  public  authorities  of  Walla  WaUa 
county  Uberally  contributed  to  and  encourag- 
ed by  these  appellants. 

Judgment  affirmed. 

PARKE3R,  O.  J.,  and  MAIN,  TOLMAN. 
and  MOUNT,  JJ.,  concur. 
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title 


Raoorda  «=>9(tO'/2)— Decree  eonflrmlng 
meat  be  entered  aa  court  racorda. 
Under  the  Land  Title  Law,  decree  of  the 
saperior  court  determining  and  confirming  ti- 
tle, provided  for  by  aectiona  14-16,  mast  be 
entered  on  the  recorda  of  the  conrt. 

In   Bank. 

Application  for  writ  of  mandate  by  Mary 
Eliza  Stewart  and  others  against  C.  L.  Lo- 
gan, Registrar  of  Land  Titles,  etc.,  and  John 
U.  York,  Judge,  etc.  Application  for  writ 
denied. 


James 
doners. 


W.  Bell,  of  Los  Angeles,  tor  petl- 


PER  CURIAM.  We  are  aatlsfled  that  un- 
der the  proTisions  of  the  act  known  as  the 
Land  TiUe  Law,  Statutes  1915,  p.  1932,  ttie 
decree  of  the  superior  coiu't  determining  and 
confirming  title,  provided  for  by  aectiona  14, 
15,  and  lt>  of  the  act,  must  be  entered  upon 
the  records  of  the  court. 

The  application  for  a  writ  of  mandate  Is 
denied. 

All  ciMicar. 


EX  PARTE  TOUNO  55 

<1»T  P.) 

PER  CURIAM.  ■  The  only  claim  made  in 
the  petition  that  merits  any  consideration 
whatever  is  that  contained  in  the  allegations 
anbstantially  to  the  effect  that  the  prisoner 
was  deprived  of  his  credits  by  the  board  of 
prison  directors  without  any  notice  to  him 
or  opportunity  to  defend,  as  provided  by  sec- 
tion 1588  of  the  Penal  Code.  But  as  to  this  it 
aiipears  that  In  the  habeas  corpus  proceeding 
instituted  by  him  in  the  District  Court  of 
Appeal  of  the  Flrat  Appellate  District,  Di- 
vision 1,  to  whicii  he  refers  in  his  petition 
(Ei  parte  Toung,  Grim.  958,  District  Court 
of  Appeal),  wherein  he  sought  release  from 
imprisonment  upon  the  same  grounds  as 
those  relied  on  here,  the  return  showed  that 
he  was  brought  before  the  prison  directors 
upon  a  charge  duly  filed  against  him  of  es- 
caping from  the  prison  In  violation  of  the 
law  and  the  rules  of  the  prison,  that  the 
charge  was  read  and  explained  to  him,  and 
that  be  thereupon  pleaded  '"guilty."  He  does 
not  appear  to  have  disputed  the  correctness 
of  this  return  in  the  District  Court  of  Ap- 
peal, his  claim  apparently  being  that  this  did 
not  show  the  "notice"  required  by  section 
1588  of  the  Penal  Code,  whldi  provides: 


(Ift  CaL  <M) 

Ex  parte  YOUNG. 


(Or.  2361.) 

March  25, 


(Sapreme  Court  of  California. 
1921.) 

Prisona  «s>l5— Prisoaer  held  olvea  aufllcleBt 
■otice  before  forfeiture  of  oredlts. 
Under  Pen.  Code,  S  1588,  providing  that  a 
forfeiture  of  a  prisoner's  credits  shall  be  made 
only  after  notice  to  the  offender,  etc.,  where 
a  prisoner  was  brought  before  the  board  of 
prison  directors  upon  a  written  charge  which 
waa  read  and  explained  to  him,  and  to  which 
he  pleaded  gnilty  without  asking  for  time  to 
preaent  a  defense,  be  was  given  all  the  notice 
and  opportunity  to  defend  required. 

In  Bank. 

Original  application  by  Henry  A.  Young 
for  a  writ  of  habeas  corpus,  directed  to  the 
State  Board  of  Prison  Directors.  Writ  de- 
nied. 

Henry  A.  Young,  pro  se. 


"Such  forfeiture,  however,  shall  be  made  only 
by  the  board  of  directors  after  due  proof  of 
the  offense  and  notice  to  the  offender;  nor 
shall  any  forfeiture  be  Imposed  when  a  party 
has  violated  any  rule  or  rules  without  violence 
or  evil  intent,  of  which  the  directors  shall  be 
the  sole  jndges." 

In  the  light  of  these  facts  It  may  fairly 
be  assumed  that  his  allegations  of  want  of 
notice  are  Intended  solely  to  present  the 
question  of  the  legal  sufficiency  of  the  notice 
in  fact  given.  We  entertain  no  doubt  what- 
ever that  one  brought  before  the  board  of 
prison  directors  upon  a  written  charge  which 
is  then  and  there  read  and  explained  to  him, 
and  to  which  he,  without  asking  for  time  to 
present  a  defense,  enters  a  plea  of  guilty, 
has  had  all  the  notice  and  opportunity  to  de- 
fend that  by  any  reasonable  construction 
can  be  held  to  be  required  by  section  1588  of 
the  Penal  Code  as  a  prerequisite  to  a  forfei- 
ture of  credits  by  the  board. 

The  application  for  a  writ  of  habeas  cor- 
pus Is  denied. 

ANGELLOrri,  C.  J.,  and  LENNON,  LAW- 
LOR,  SLOANE,  WILBUR,  OLNBY,  and 
SHAW,  JJ,  concur. 


AssFor  otb«r  cam  see  tame  topio  and  KBT-NTJHBBR  in  all  Key-Numbered  Dlseats  and  Index*! 


Digitized  by 


Google 


56 


197  PACIFIO  BEPOBTEB 


(CaL 


OSS  Ca).  Wl) 

OOUDEN  STATE  PORTLAND  CEMENT  CO. 

V.  WARD  MOTOR  CAR  CO.  et  al. 

(L.  A.  6360.) 

(Supreme  Court  of  California.    March  28, 
1921.) 

1.  Pranduleat  eoavayanees  4s>24l  (3)— Credi- 
tor without  a  Ilea  aot  eatitlad  to  posaossloa 
•f  property. 

A  creditor  of  the  seller  of  an  automobile, 
possession  of  which  was  not  immediately  de- 
livered as  required  by  Cir.  Code,  8  344<V  has 
iM  greater  rights  against  the  buyer  than  he 
would  hare  against  the  seller  had  the  latter 
still  retained  ownership  of  the  machine,  so  that, 
haying  no  lien,  he  is  not  entitled  to  possession 
of  the  property. 

2.  Bailment  «s>l8(2)— Repair  lien  does  not 
attach  to  other  chattels  than  that  repaired 
on  which  work  was  done  under  same  agre*- 
ment. 

The  lien  given  by  Ciy.  Code,  |  8061,  to  a 
person  who  repairs  personal  property,  even  if 
it  may  extend  under  some  circumstances  to  all 
articles  on  which  work  is  done  for  the  same 
person  under  the  same  arrangement,  does  not 
give  a  lien  on  an  automobile  for  repairs  made 
on  other  cars  belonging  to  the  same  apparent 
owner,  which  were  entirely  separate  transac- 
tions  from  the  repairs  on  the  car  on  which 
the  lien  was  claimed. 

Department  1. 

Appeal  from  Superior  Court,  liOB  Angeles 
Connty;   Ruse  Avery,  Judge. 

Action  by  the  Golden  State  Portland  Ce- 
ment Company  against  the  Ward  Motor  Car 
Company  and  others  to  recover  possession  of 
an  automobile.  Judgment  for  defendants, 
and  plaintiff  appeals.    Beversed. 

Frank  C.  Hill  and  Geo.  S.  Hupp,  both  of 
Lios  Angeles,  for  appellant 

John  C.  Miles,  of  Los  Angeles,  for  respond- 
ents. 

OLNE>T,  J.  This  Is  an  appeal  by  the  plain- 
tiff from  a  Judgment  for  the  defendant  in  an 
action  to  recover  possession  of  an  automobile. 
There  Is  some  c<mflict  as  to  immaterial  facts, 
but  none  at  all  as  to  the  material  ones. 
These  are:  The  plaintiff  purchased  the  car 
from  a  third  person,  whom  we  will  call  the 
vendor,  and  paid  for  it.  We  will  assume,  al- 
though there  is  grave  question  about  It,  that 
the  sale  was  not  accompanied  by  the  immedi- 
ate delivery  followed  by  an  actual  and  con- 
tinued change  of  possession  which  section 
3440,  Civil  Code,  requires  in  the  case  of  a  sale 
of  personal  property,  if  the  sale  is  not  to  be 
conclusively  presumed  fraudulent  as  to  credi- 
tors. The  license  number,  however,  was 
changed,  a  new  license  plate  attached,  and 
the  new  owner's  certificate  of  registration  put 
in  the  car.  The  car  was  then  turned  over 
to  the  defendant  to  make  some  repairs  upon 
it    These  were  made  at  a  cost  of  $128.24. 


Against  this  was  a  credit  of  $40.00  which  the 
defendant  had  received  for  some  old  tires 
which  were  on  the  car,  and  which  he  had  sold 
pursuant  to  instructions  to  do  so.  The  de- 
fendant was  also  doing  work  on  certain  other 
cars  belonging  to  the  vendor,  and  the  bill  for 
this  work  was  $240.20.  When  the  repairs  upon 
the  plaintiffs  car  were  complete,  and  he  went 
to  the  defendant  to  secure  It,  Uie  defendant 
Insisted  that  he  be  paid,  not  <mly  for  the 
work  oo  that  car,  but  also  for  that  on  the 
others.  The  plaintiff  thereupon  tendered  the 
defendant  the  cost  of  the  repairs  on  his  car, 
less  the  $40  received  for  the  tires,  and  de- 
manded possession,  which  was  refused.  The 
present  action  followed. 

[1 , 2]  The  Justlflcation  which  the  defoidant 
urges  for  his  refusal  to  give  possession,  Is 
that,  he  was  a  creditor  of  the  vendor,  and  the 
sale  was  void  as  to  the  vendor's  creditors  un- 
der section  3440,  Civil  Code,  mentioned.  Bn\ 
the  section,  while  avoiding  sales  as  to  credi- 
tors not  accompanied  by  an  immediate  and 
continued  change  of  possession,  docs  not  give 
a.  creditor  any  greater  rights  against  the 
vendee  in  the  case  of  such  a  sale  than  he 
would  have  against  his  debtor,  the  vendor. 
This  goes  almost  without  saying.  The  de- 
fendant, therefore,  in  the  present  case  could 
Justify  his  refusal  to  give  up  possession  of  the 
car  only  in  case  he  had  a  Uen  upon  It,  not 
only  for  the  r^alrs  made  to  It,  but  also  for 
those  made  to  the  other  cars.  The  court 
found  that  the  vendor  had  Instructed  the  de- 
fendant to  hold  the  car  as  security  for  bis 
indebtedness,  that  is,  found  in  effect  a  pledge, 
but  this  finding  la  without  support  In  the  evi- 
dence, as  is  practically  conceded.  In  the  ab- 
sence of  a  Um  by  agreement,  a  pledge  in 
effect,  the  only  Uen  which  the  defendant 
could  have  was  one  under  section  3001,  Ovll 
Code^  which  provides  that — 

"A  person  who  makes,  alters,  or  repairs  any 
article  of  personal  property,  at  the  request  of 
the  owner,  or  legal  possessor  of  the  property, 
has  a  lien  on  the  same  for  his  reasonable  charg- 
es *  *  *  for  such  work  done  and  materials 
famished,  and  may  retain  possession  of  the 
same  until  the  charges  are  paid." 

But  the  lien  so  given  extends  only  to 
the  article  upon  which  the  work  is  done  or 
for  which  the  materials  are  furnished,  and 
does  not  extend  to  anything  else.  6  Corpus 
Juris,  1134,  i  82.  The  defendant  had  a  lien 
in  this  case  for  work  done  on  the  plaintiff's 
car,  but  he  did  not  have  any  for  the  work 
done  on  the  other  cars.  It  may  possibly  t>e 
that  under  some  circumstances  where  work  is 
done  on  several  different  articles  for  the  same 
person  under  the  same  arrangement,  the  dif- 
ferent articles  will  be  considered  as  but  one 
as  between  the  parties,  so  that  a  single  lien 
for  all  the  work  covering  all  the  articles  will 
arise.  But  such  is  not  the  case  here.  The 
work  on  the  plaintiff's  car  was  d<me  as  a 
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separate  and  distinct  Job,  and  In  fact  waa 
separately  charged  against  the  plaintiff,  and 
not  against  the  vendor.  Hie  defendant  then 
had  a  lien  only  for  that  work.  Against  the 
amoont  of  this  lien  wag  the  credit  for  $40 
received  by  the  defendant  from  the  sale  of 
the  old  tires  aa  the  car.  The  balance  he  was 
tendered  by  the  plalntlfT,  who  thereby  dis- 
charged the  lien  (section  1504,  Civ.  Code; 
Loogbborou^  v.  McNevln,  74  CaL  250,  14 
Pac.  369, 15  Pac  773,  6  Am.  St  R^).  43tS)  and 
became  entitled  to  possession. 
Judgment  reversed. 

Weconcnr:  SHAW,  J.;  LAWLOR,  J. 


(13S  Cal.  371) 

8HUPE  V.  RODOLPH 


•t  al.     (L.  A.  6407.) 


(Snprene  Court  of  California.    March  28, 1D21. 
Rehearing  Denied  April  27,  1921.) 

1.  Mnnidpal  corporations  «=>709(2)  —  Driv«r 
on  wrong  side  of  street  and  turning  further  to 
that  side  held  liable  for  collision. 

Where  two  vehicles  are  directly  approach- 
ing each  other,  and  each  driver,  to  avoid  a 
collision,  turns  to  the  same  side,  so  that  a  col- 
Usion  resnits,  the  driver  who  was  on  the  wrong 
side  of  the  road  and  tamed  further  to  the  wrong 
side  is  primarily  liable. 

2.  Maateipal  corporations  «=370S (10)— Failure 
to  avoid  collision  does  net  prevent  recovery 
unless  due  to  lack  of  reasonable  care. 

Whether  one  injured  in  a  collision  between 
his  automobile  and  another  car  was  negligent 
did  not  depend  on  whether  be  could  have  turn- 
ed further  to  the  right  and  thus  avoided  the 
collision,  but  whether  his  failure  to  do  so  was 
necessarily  due  to  Ia<&  of  reasonable  care. 

S.  Municipal  oorporatlons  «=»706(7)— Contrib> 
atary  aegligeaee  of  driver  of  one  of  oollidlng 
automobiles  held  for  the  Jury. 
Where   plaintiff  tnrned  his  aatomobile  to 
the  right  to  avoid  defendant's  ear,  which  was 
en  the  wrong  side  of  the  street,  bnt  defendant 
tamed   to  the   same   side  and  a  collision  re- 
sulted, it  was  a  question  for  the  Jury  whether 
plaintiS  in  such  emergency  was  negligent  in  not 
turning  to  the  left  or  turning  more  quickly  or 
further  to  the  right. 

4.  Appeal  and  error  «=3l053(3)— Admission  of 
•videaca  held  cared  by  Instraotloss. 
In  sn  action  for  injuries  sustained  in  an 
automobile  collision  on  the  easterly  way  of. a 
double  street,  the  admission  of  testimony  that 
a  signboard  directed  south-bound  traffic  to  take 
the  westerly  way,  if  erroneous,  was  cured  by 
an  instruction  that  the  fact  that  defendants 
were  on  the  wrong  side  lost  its  importance  be- 
cause plaintiff  observed  them  in  ample  time 
to  avoid  them  and  was  bound  to  regulate  him- 
self accordingly. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angdes 
County;   Charles  Monroe,  Judge. 


Action  by  FVanda  M.  Shnpe  against  Mrs. 
F.  G.  Kodolpta  and  husband.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Rchearlnpr  denied:  WILBUR,  LBNNON 
and  SLOANE,  JJ.,  dissenting. 

Harry  M.  Irwin,  of  Los  Angeles,  for  ap- 
pellants. 

Sdward  H.  Gruel  and  V.  Q.  l^rrell,  botb 
of  Los  Angeles,  for  reiqwndent 

OLNBY,  J.  The  present  action  is  one  for 
damages  for  personal  Injuries  suffered  by 
the  plalntur  as  a  result  of  a  collision  between 
a  motorcycle  nptm  which  he  was  riding  and 
the  automobile  of  the  defendanta.  The  cause 
was  tried  before  a  Jury,  which  returned  a 
verdict  for  the  plaintiff,  upon  which  Judg- 
ment was  entered.    The  defendants  appeal. 

The  chief  contention  of  the  defendants  Is 
that  the  verdict  is  not  supported  by  the  evi- 
dence. In  that  It  shows  that  the  plaintiff  was 
hlmsrif  guilty  of  oontrtbutory  negligence. 
The  accident  took  place  on  American  avenue 
In  the  dty  of  Lcmg  Beach.  The  street  Is 
apparently  what  may  be  described  as  a  dou- 
ble street;  that  is,  there  are  two  distinct 
and  parallel  ways,  separately  curbed  and 
separated  by  a  space  not  used  for  travel. 
The  street  runs  north  and  south,  and  the 
easterly  of  the  two  ways  Is  called  American 
Avenue  East,  and  Is  but  26%  feet  in  width. 
At  the  time  of  the  accident  the  defendants 
were  proceeding  south  In  this,  the  left-hand 
way  as  they  were  going,  and  the  plaintiff  was 
coming  north  on  the  same  way.  The  testi- 
mony is  in  sharp  conflict  as  to  whether  the 
defendants  were  on  the  right-hand  side  of 
the  way  or  not,  and  as  to  Just  how  the  acci- 
dent took  place. 

[1]  Taking  the  view  of  the  evidence  most 
favorable  to  the  plaintiff,  as  we  must  do,  the 
defendants  were  proceedln;;  a  little  to  the 
left  of  the  center  line  of  the  way,  as  they 
were  going,  and  the  plaintiff  was  several 
feet  to  the  right  as  he  was  going.  As  the 
two  vehicles  approached  close  to  each  oth- 
er, the  defendants  trrned  still  further  to 
their  left,  and  the  itlaintlff  turned  to  bis 
right  so  that  the  two  met  The  accident.  In 
other  words,  according  to  the  evidence  for 
the  plaintiff,  was  the  not  infrequent  one  of 
two  cars  directly  approaching  each  other,  one 
of  them  on  the  wrong  side  of  the  road,  and 
where  the  two  drivers  in  endeavoring  to 
avoid  a  collision  both  turn  to  the  same  side, 
so  that  a  collision  results.  In  such  a  case 
It  is  evident  that  responsibility  for  the  ac- 
cident rests  primarily  with  the  driver  who 
was  not  on  the  right  side  of  the  road  In  the 
first  place  and  who  turned  to  the  wrong  side 
In  the  second  place. 

[2,  3]  The  contention  that  the  plaintiff  was 
guilty  of  contributory  negligence  is  rested 
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upon  tbe  fact  that  the  evidence  showed  that 
at  the  time  of  the  collision  there  was  an 
open  space  of  at  least  6  feet  between  the 
car  of  the  defendants  and  the  curb  on  Its 
left,  that  the  plaintiff  was,  according  to  his 
testimony,  going  slowly,  and  that  he  could 
■  have  turned  his  machine  still  further  to  the 
right  and  passed  the  defendants  in  the  open 
space  mentioned.  But  the  question  In  tbe 
case  Is  not  whether  the  plaintiff  could  have 
turned  further  to  tbe  right  and  have  avoided 
the  collision,  but  whether,  assuming  that  he 
could,  his  failure  to  do  so  was  necessarily 
due  to  lack  of  reasonable  care  to  avoid  the 
Impending  coIlisl<»i.  The  two  things  are  not 
the  same.  It  may  be  that  the  plaintiff,  if  he 
had  turned  more  quickly  to  the  right,  might 
have  avoided  the  collision.  It  may  also  be 
that  he  could  have  avoided  it  by  turning 
to  the  left.  The  point  Is  that,  when  the  de- 
fendants' car  started  to  turn  to  the  left,  the 
plaintiff  was  ccmfronted  with  a  situation  of 
Imminent  danger  requiring  instant  action, 
and  there  may  have  been  no  negligmce  on 
Us  part  in  taking  the  action  he  did,  although 
if  be  had  done  something  else  he  would  have 
escaped.  As  was  said  In  Karr  v.  Parks,  40 
Cal.  188,  193: 

"It  would  be  absurd  to  hold  that  even  an  adult 
person.  In  time  of  Imminent  danger,  is  negli- 
gent, unless  he  takes  every  precaution  that  a 
careful  calculation  afterward  will  show  be  might 
have  taken." 

Whether  under  the  dreumstances  here  pre- 
sented the  plaintiff  did  what  he  reasonably 
could  to  avoid  the  collision  Is  very  apparent- 
ly a  question  about  which  there  might  be 
a  reasonable  difference  of  c^inion.  Such  be- 
ing the  case,  the  answer  to  the  question  was 
exclusively  within  the  province  of  the  Jury, 
and  we  cannot  disturb  their  conclusion. 

[4]  The  defendants  also  complain  that  tes- 
timony was  admitted  that  at  the  north  end  of 
the  street  there  was  a  signboard  directing  all 
south-bound  traffic  to  take  the  westerly  way. 
The  point  of  the  objection  is  that,  although 
the  signboard  was  there  and  its  direction 
was  disregarded  by  the  defendants,  there  was 
no  ordinance  or  other  sufficient  regulation 
prescribing  that  south-bound  traffic  should 
take  the  westerly  way,  so>  that  the  direction 
of  the  signt)oard  was  without  authority,  so 
to  speak.  But,  if  the  admission  of  this  tes- 
tlmcmy  was  erroneous  (which  we  do  not  de- 
cide), tbe  error  was  cured  by  the  Instructions 
of  the  court  to  the  Jury,  which  were  that 
the  fact  that  the  defendants  were  on  the 
easterly  way  when  they  should  have  been 
on  the  westerly  lost  its  Importance  by  reason 
of  tbe  circumstance  that  the  plaintiff  observ- 
ed them  there  in  ample  thue  to  avoid  them, 
and,  because  of  this,  "that  he  had  to  regulate 
himself  the  same  as  if  that  was  a  street  by 
itself   and   each   one   coming  down   there." 


There  is  nothing  else  which  requires  com- 
ment 
Judgment  affirmed. 

We  concur:  SHAW,  J.;  JiAWLOR,  3. 


(186  Oal.  344) 

BOYD  V.  SOUTHERN   PAD.   R.  CO. 
(L.  A.  6372.) 

(Supreme  Court  of  California,    llarch  25, 
1921.) 

1.  Dismissal  and  nonsuit  «=34S— Statute  for 
dismissal  for  want  of  prosecution  held  manda- 
tory. 

Code  Civ.  Froc.  f  583,  providing  for  dis- 
missal of  a  cause  for  failure  to  bring  it  to 
trial,  is  mandatory. 

2.  Dismissal  and  nonstfH  4=>60(2)— Causo  set 
for  trial  at  date  beyond  the  llmltatloii  for  dis- 
missal is  not  "brought  to  trial." 

A  cause  was  not  "brought  to  trial,"  with- 
in the  requirement  of  Code  Civ.  Proc.  i  583, 
providing  for  dismissal  for  failure  to  prosecute, 
where  plaintiff's  application  to  have  the  cause 
set  for  trial  was  within  the  time  limited  but 
the  date  fixed  for  trial  was  beyond  such  lim- 
itation; an  action  is  not  brought  to  trial  un- 
til the  trial  is  commenced. 

3.  Appeal  and  error  4=9927(2)— Acquiescence 
In  plaintiff's  failure  to  prosecute  oMst  be 
shown  to  appellate  court. 

Every  intendment  being  in  favor  of  a 
judgment,  the  defendant  cannot  be  deemed  io 
have  acquiesced  in  plaintiff's  failure  to  bring 
the  case  to  trial,  resulting  in  dismissal,  where 
such  acquiescence  is  not  shown. 

4.  Dismissal  and  nonsuit  <S=>5&— Failure  to  otf- 
Jeot  to  delay  In  proseoution  does  not  waive 
rights. 

Mere  failure  to  object  to  setting  a  cause 
for  trial  at  a  date  beyond  the  limitation  fixed 
by  Code  Civ.  Proc  f  583,  was  not  an  acqui- 
escence in  plaintiff's  failure  to  bring  tbe  cause 
to  trial  within  the  time  required  by  the  statute. 

Department  1. 

Appeal  from  Superior  Courf,  Los  Angeles 
County;   John  M.  York,  Judge. 

Action  by  J.  Boyd  against  the  Southern 
Pacific  Railroad  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

M.  O.  Graves,  of  Los  Angeles,  for  appel- 
lant. 

W.  I.  Gilbert,  of  Los  Angeles,  for  respond- 
ent 

OLNBT,  J.  TtOa  is  an  appeal  by  the 
plaintiff  from  a  Judgment  for  the  dcffendant 
based  ui)on  an  order  dismissing  the  action  In 
accord  with  the  requirements  of  section  583, 
(3ode  of  Civil  Procedure,  because  of  failure 
to  bring  the  action  to  trial  within  five  years 


es>Vor  other  caie*  lee  aame  topic  and  KET-NUMBBR  In  all  KS7-Numbered  Dlsests  and  IndeXM 


Digitized  by 


Google 


Oal.) 

after  answer  filed.    The  Cktde  aection  men- 
tioned reads: 

"Ditmitsal  of  AetioM.  The  court  may  in  its 
discretion  dismiss  any  action  {or  want  of  pros- 
ecution on  motion  of  the  defendant  and  after 
due  notice  to  the  plaintiff,  whenever  plaintiff 
has  failed  for  two  years  after  answer  filed  to 
bring  such  action  to  trial.  Any  action  here- 
tofore or  hereafter  commenced  shall  be  dis- 
missed by  the  court  In  which  the  same  shall 
have  been  commenced  or  to  which  it  may  be 
transferred  on  motion  of  the  defendant,  after 
due  notice  to  plaintiff  or  by  the  court  on  its 
own  motion,  unless  such  action  is  brought  to 
trial  within  fire  years  after  the  defendant  has 
filed  his  answer,  exc^t  where  the  parties  have 
stipulated  in  writing  that  the  time  may  be 
extended." 

[1]  The  mandatory  character  of  these  pro- 
visions of  the  statute  is  evident,  and  our  de- 
cisions have  held  that  such  is  In  fact  their 
character.  Larkln  t.  Superior  Court,  171 
OaL  719,  154  Pac.  841,  Ann.  Cas.  1917D,  670. 
In  tlie  present  case,  the  action  was  once  set 
for  trial  at  a  time  something  over  a  year 
after  issae  joined  by  answer,  but  the  trial 
date  was  continued  indefinitely  by  Btlpnla- 
tion.  Some  years  later  and  a  few  months 
before  the  expiration  of  the  five-year  period, 
the  plaintiff  moved  that  the  cause  be  set 
again  for  trial,  and  this  was  done  but  for  a 
date  after  the  expiration  of  the  period.  Up- 
on the  expiration  of  the  period  and  before 
the  trial  date,  the  defendant  moved  that  the 
action  be  dismissed,  and  the  order  of  dismiss- 
al was  made. 

[2]  The  contentions  of  the  plaintiff  are 
two.  l%e  first  is  that  the  cause  was 
"brought  to  trial,"  within  the  meaning  of  the 
statute,  when  it  was  set  for  trial,  although 
the  date  set  as  the  actual  trial  date  was 
later.  Counsel's  argument  is  that  when  the 
plaintiff  applied  to  have  the  cause  set  he  had 
done  all  that  be  could  do,  that  the  fixing  of 
the  date  at  which  it  would  be  tried  was 
wholly  In  the  power  of  the  court  and  beyond 
the  plaintifTs  control,  and  that  the  expres- 
sion "brought  to  trial"  should  be  taken  to 
mean  only  that  which  the  plaintiff  could 
ocmtrol,  and  for  which  alone,  therefore,  he 
should  be  held  responsible.  But  the  mean- 
ing of  the  expression  "brought  to  trial" 
seems  to  us  too  plain  to  be  in  doubt  The 
trial  of  an  action  and  the  setting  of  it  for 
trial  are  quite  distinct  things,  and  an  action 
is  certainly  not  brought  to  trial  until  the 
trial  is  commenced.  Whether  a  mere  call- 
ing of  it  for  trial  on  the  day  set  for  that 
purpose  would  be  a  bringing  of  It  to  trial, 
we  need  not  determine.  We  need  not  de- 
termine either  what  would  be  the  situation 
where  a  reasonable  time  before  the  running 
of  the  five  years  a  plaintiff  endeavors  to 
have  a  cause  brought  to  trial  but  the  court 
refuses  to  set  a  date  for  trial  before  the 
time  shall  have  run,  although  Its  attention 
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is  called  tp  the  necessity  for  so  doing.  It 
does  not  appear  in  the  present  case  that  the 
situation  in  this  respect  was  called  to  the 
court's  attention  when  the  plaintiff's  motion 
to  set  the  cause  was  heard,  and  it  may  well 
have  been  that.  If  it  had  been,  an  earlier 
date  would  have  been  fixed.  The  responsi- 
bility for  calling  to  the  court's  attention  the 
necessity  for  an  early  date  for  trial  was  on 
the  plaintiff,  and  since  he  did  not  do  so  he 
must  be  taken  to  have  acquiesced  in  the  date 
set. 

[3,4]  The  second  contention  of  the  plain- 
tiff is  that  the  defendant  waived  the  right  to 
require  a  dismissal  of  the  action  by  acquies- 
cing in  the  plalntilTs  motion  to  set  the  cause. 
A  complete  answer  Is  that  jit  does  not  ap- 
pear that  the  defoidant  did  so  acquiesce. 
For  all  that  appears,  the  defendant  may 
have  contested  the  motion  to  set,  or,  on  the 
other  hand,  may  not  only  have  acquiesced 
but  have  asked  for  an  earlier  date,  which, 
upon  the  plaintiff's  objection,  was  refused. 
Eivery  intendment  Is  in  favor  of  the  Judg- 
ment, and  any  matter  relied  on  to  show  er- 
ror must  affirmatively  appear.  Further- 
more, the  plalntifTs  counsel  seem  to  mean  by 
acquiescence  the  mere  failure  of  the  defend- 
ant to  object  to  setting  the  cause  for  trial. 
But  such  failure  alone  would  neither  con- 
stitute a  consent  oe  agreement  to  try  the 
case  at  the  time  set  or  amount  to  a  mislead- 
ing of  the  plaintiff.  Certainly,  without  one 
or  the  other  of  these  elements  there  could 
not  be  a  waiver  either  direct  or  by  estoppel. 

Judgment  affirmed. 

We  concur:    SHAW,  J.;    I<AWIX)B,  J. 


In  re  MURPHY. 
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(Supreme   Court  of  California.    March  14, 
1921.) 

Criminal  law  «=>I073— Trial  judge  or  Jastloe 
of  District  Court  of  Appeal  alone  authorized 
to  give  eertlfloata  of  probable  oause. 
Where  one  convicted  of  a  felony  appealed 
from  the  judgment  to  the  District  Court  of 
Appeal,  which  was  the  only  court  having  juris- 
diction, the  only  officers  authorized  by  the  law 
to  give  a  certificate  of  probable  cause  were  the 
judge  of  the  trial  court  or  some  justice  of  the 
District  Court  of  APP«aI. 

In  Bank. 

Application  by  Edward  Murphy  for  a  cer- 
tificate of  probable  cause.  Application  de- 
nied. 

B.  D.  Spagnoll,  for  petitioner. 

U.  S.  Webb,  Atty.  Oen.,  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  and  Matthew  Brady,  Dlst 
Atty.,  of  San  Prandsco,  for  respondent 
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PBB  CDBIAM.  The  applicant  on  convic- 
tion of  a  felony  was  adjudged  to  sntfer  im- 
prisonment In  the  state  prison.  He  has  ap- 
pealed from  the  Judgment  to  the  District 
Court  of  Appeal  of  the  First  appellate  dis- 
trict, the  only  court  having  Jurisdiction  of 
the  subject-matter  of  such  an  appeal.  Un- 
der such  circumstances  the  only  officers  au- 
thorized by  our  law  to  give  a  certificate  of 
probable  cause  are  the  Judge  of  the  trial 
court  or  some  Justice  of  said  District  C!ourt 
of  AppeaL  See  In  re  Mayen  (on  habeas  cor- 
pus) 193  Pac.  813. 

The  application  is  denied. 

All  concur. 


(185  Cal.  436) 

GREEN  V.  SKINNER.    (L.  A.  5853.) 

(Snpreme  Court  of  California.   March  31, 
1921.) 

1.  Deeds  4=356(2)— Dellvery  a  matter  of  In- 
tantioo. 

The  question  of  the  delivery  of  a  deed  de- 
pends on  the  intent  of  the  grantor. 

2.  Deeds  «=»58(2),  61— Delivery  to  grantee's 
fattier  final  delivery;  deposit  for  delivery  en 
grantor's  death  valid  delivery. 

If  a  grandfather  intended^  when  he  handed 
to  Us  son  deed  conveying  a  half-interest  in 
certain  land  to  U»  grandson,  that  the  deed 
should  operate  as  an  immediately  effective  con- 
veyance, then,  omitting  the  circnmstance  that 
the  grandson  was  unaware  of  the  deed,  there 
was  a  final  delivery,  and  the  effect  of  the  deed 
was  to  vest  immediately  in  the  grandson  a 
future  interest  in  remainder  subject  to  a  life 
estate  in  the  grantor;  the  grantor  having  in- 
structed the  cnstodian  son  to  keep  the  deed 
untn  the  grantor's  death,  and  then  deliver  it 
to  the  grantee  grandson. 

3.  Joint  tenancy  9=>4— Joint  tenancy  may  be 
aaverad  liy  conveyance  by  one  tenant. 

A  Joint  tenancy  may  be  severed  and  ended 
by  a  conveyance,  by  one  of  the  tenants,  of  his 
share,  and  the  conveyance  will  have  such  effect 
though  It  Is  merely  a  conveyance  of  a  remain- 
der after  the  death  of  the  ootenant  making 
the  conveyance. 

4.  .Jolat  toaaney  9=>A — Severance  must  take 
plaoe'  before  the  death  of  cotenant. 

Severance  or  attempted  severance  of  a  Joint 
tenancy  by  conveyance  of  his  share  by  a  cer- 
tain tenant,  even  a  remainder  after  his  death, 
must  take  place  before  the  death  of  such  co- 
tenant  and  before  the  other  as  a  conseqnence 
has  become  the  owner  of  the  whole  by  virtue  of 
his  right  of  survivorship. 

5.  Deeds  «=>64,  65— Deed  could  not  take  elTeot 
■atii  aooeptanoe;   aoceptance  relates  back. 

Before  a  deed  could  finally  take  effect, 
there  had  to  be  an  acceptance  of  it,  or  of  the 
gift  made  by  it,  by  the  grantee;  bnt  such  as- 
sent when  given,  as  between  grantor  and  gran- 
tee, will  relate  bade  to  the  time  when  the  gran- , 


tor  first  handed  the  deed  oyer  to  a  third  per* 
son  for  delivery  to  the  grantee. 

6.  Deeds  9=365— Assent  to  oonveyanoe  made  ' 
by  grantee  after  grantor's  death  will  relata 
back. 

Assent  of  the  grantee  to  the  deed  or  the 
gift  made  by  it  may  be  after  the  death  of  the 
grantor,  the  deed  having  been  delivered  to  a 
custodian  until  snch  event,  and  yet  be  effective 
by  relation,  so  that  the  deed  will  be  taken  as 
delivered  in  the  lifetime  of  the  grantor,  the 
only  limitation  being  that  tne  assent  of  the 
grantee  will  operate  retroactively  by  relation 
only  in  the  absence  of  intervening'  rights  of 
third  persons. 

7.  Joint  tonanoy  «=»  1 3— Grantee  of  ootenant 
who  did  not  assent  to  conveyance  nntll  gran- 
tor had  died  took  nothing. 

Where  a  grandfather,  holder  of  property  as 
joint  tenant  with  another,  signed  and  acknowl- 
edged deed  purporting  to  convey  to  his  grand- 
son a  half-interest  in  the  property,  and  deliv- 
ered such  deed  to  his  son,  with  instructions  to 
keep  it  until  liis  (the  grandfather's)  death,  and 
then  to  deliver  it  to  the  grandson,  tite  grandson 
could  not  and  did  not  assent  to  snch  convegr- 
ance,  or  gift,  until  the  grandfather's  death, 
when  survivorship  rights  of  the  other  Joint  ten- 
ant attached,  and  under  such  deed  the  grand- 
son can  take  nothing. 

8.  Joint  tenancy  «=36— Snrvlvor  take*  aBdor 
devise  or  eonveyanca  creating  tenancy. 

The  Joint  tenant  who  survives  does  not 
take  the  moiety  of  the  other  from  him  or  as 
his  successor,  but  by  right  under  the  devise 
or  conveyance  by  which  the  Joint  tenancy  was 
created. 

In  Bank. 

Appeal  from  Superior  Court.  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Mabel  R.  Green  against  Arthur 
Skinner.  From  Judgment  for  plaintitr,  de- 
fendant appeals.     Affirmed. 

Donald  Barker  and  James  M.  O'Brien, 
both  of  Lob  Angeles,  for  appellant. 

George  E.  Mills  and  Alfred  H.  McAdoo, 
both  of  Los  Angeles,  for  respondent. 

OLNEY,  J.  This  is  an  action  to  quiet  ti- 
tle to  certain  real  property.  The  plalntiflt  is 
admittedly  the  owner  of  an  undivided  one- 
half  Interest.  The  controversy  is  over  the 
remaining  one-half.  The  plaintiff  had  Judg- 
ment, and  the  defendant  appeals. 

The  property  was  originally  conveyed  to 
and  held  by  the  plaintiff  and  the  defendant's 
grandfather  as  Joint  tenanta  While  so  held 
the  defendant's  grandfather  signed  and  ac- 
knowledged a  deed  pmportlng  t6  convey  to 
the  defendant  a  one-half  interest  In  the 
property  and  handed  it  to  his  son,  the  de- 
fendant's father,  with  instructions  to  keep 
it  until  his  (the  grandfather's)  death  and  then 
deliver  it  to  the  defendant  The  father  kept 
the  deed  In  accordance  with  bis  Instructions, 
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and  upon  the  granftfatber'a  death,  a  year 
and  a  half  later,  had  it  recorded  and  gave  It 
to  the  defendant  The  defendant  In  the 
meantime  was  wholly  unaware  of  the  mak- 
ing of  the  deed  bj  blB  grandfather,  not 
learning  of  it  nntll  the  day  of  his  grand- 
father's fnneraL  Upon  the  foregoing  facts 
the  plaintiff  claims  the  whole  property  by 
the  right  of  annrlyorship  incident  to  the 
]<rint  t«iancy,  and  the  defendant  clatma  that 
the  deed  of  the  grandfather  operated  in  his 
lifetime  to  aever  the  Joint  tenancy  and 
change  It  Into  a  tenancy  in  common  so  that 
no  right  of  BurriTorshlp  existed  and  the  de- 
fendant la  entitled  to  on  undivided  one-half 
interest  as  the  successor  of  his  grandfather. 

[1. 2]  Qaestion  is  made  as  to  whether  there 
was  any  effective  delivery  of  the  deed  by  the 
grandfather  at  all.  The  trial  court  found 
that  there  was  none,  but  this  finding  is  at- 
tacked as  not  sustained  by  the  evidence. 
The  question,  of  course,  is  one  aa  to  the  In- 
tent of  the  grantor.  If  he  Intended,  when  he 
handed  the  deed  to  his  son,  that  it  should 
operate  as  an  immediately  effective  convey- 
ance, then,  omitting  the  circumstances  that 
the  grantee  was  unaware  of  the  deed,  there 
was  a  final  delivery,  and  the  effect  of  the 
deed  was  to  vest  immediately  in  the  grantee 
a  future  interest  in  remainder  subject  to  a 
life  estate  in  the  grantor.  Bury  v.  Young, 
88  Cal.  440,  33  Pac.  338,  35  Am.  St  Rep.  186. 
We  need  not  however,  determine  whether 
anch  Intent  appears  from  the  evidence  or 
not  and  may  for  parpoaes  of  discussion  take 
the  view  favorable  to  the  defendant  and  as- 
sume that  it  -does.  The  case  presented  for 
discnaslon,  then.  Is  one  wherein  a  Joint  ten- 
ant executes  a  deed  of  his  moiety,  delivers 
the  deed,  intending  the  delivery  as  aa  im- 
mediutely  effective  one,  but  delivers  It  to  a 
persmi  other  than  the  grantee  with  Instruc- 
tions that  it  ia  not  to  be  delivered  to  the 
latter  until  the  grantor's  death,  and  there- 
after dies,  subsequent  to  which  event  the 
deed  is  delivered  to  the  grantee  and  he  for 
the  first  time  learns  of  It  The  question  pre- 
sented Is:  Does  a  deed  so  delivered  by  one 
Joint  tenant  terminate  the  Joint  tenancy  and 
destroy  the  right  of  survivorship  in  the  oth- 
er Joint  tenant? 

[1. 4]  It  is  the  law  that  a  Joint  tenancy 
may  be  severed  and  ended  by  a  conveyance 
by  one  of  the  tenants  of  his  share.  Freeman 
on  Cotenancy  and  Partition,  S  28.  The  con- 
veyance will  have  this  effect  even  though  it 
be  but  a  conveyance  of  a  remainder  after  the 
death  of  the  cotenant  mainng  the  convey- 
ance. Clerk  r.  Clerk,  2  Vern.  323;  23  Eng. 
Reprint  809.  On  the  other  hand,  the  aever- 
anoe  or  attempted  severance  must  take  place 
before  the  death  of  such  cotenant  and  be- 
fore the  other,  as  a  consequence,  has  liecome 
the  owner  of  the  whole  by  virtue  of  his  right 
of  survivorship.  The  question  in  the  case 
stated,  therefore,  reduces  itself  into  one  as 
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to  when  the  deed  to  the  defendant  from  his 

grandfather  took  effect:    Was  it  before  or 

after  the  letter's  death? 

[8,  II  The  answer  to  this  depends  entirely 
upon  the  effect  properly  to  be  given  to  the 
drcnm-otance  that  the  defendant  was  wholly 
unaware  of  Uie  deed  until  after  his  grand- 
father's death.  Before  the  deed  could  final- 
ly take  effect,  there  had  to  be  an  acceptance 
of  it  or  of  the  gift  made  by  it  by  the  gran- 
tee. Section  1058,  Civ.  Code;  Hawkes  v. 
Pike,  106  Mass.  560,  7  Am.  Rep.  554 ;  Kings- 
bury V.  Bumslde,  58  IlL  310, 11  Am.  Rep.  67. 
Even  so,  however,  such  assent  when  given 
will,  as  between  the  grantor  and  the  grantee, 
relate  back  to  the  time  when  the  grantor 
first  handed  the  deed  over  to  a  third  person 
to  be  delivered  to  the  grantee.  Such  assent 
may  be  after  the  death  of  the  grantor  and 
yet  it  is  effective  by  relation,  so  that  the 
deed  win  be  taken  as  delivered  in  the  life- 
time of  the  grantor.  1  Devlin  on  Deeds  (3d 
Ed.)  i  276.  This  Is  well  established,  but  with 
It  goes  the  modification,  likewise  settled  as 
the  law,  that  the  assent  of  the  grantee  will 
operate  retroactively  by  relation  only  when 
the  rights  of  third  persons,  have  not  inter- 
vened. This  was  directly  decided  by  this 
court  after  the  matter  had  t)een  twice  con- 
sidered in  Hibberd  v.  Smith,  67  Cal.  647,  4 
Pac.  473,  8  Pac.  46,  56  Am.  Rep.  726.  There 
the  owner  of  certain  real  estate  signed  and 
acknowledged  a  deed  purporting  to  convey 
tiie  property  to  his  brother,  had  the  deed  re- 
corded, and  then  delivered  It  to  a  third  per- 
son to  hold  it  for  his  brother.  His  brother 
was  unaware  of  the  deed  at  the  time  these 
things  were  done,  and  before  he  learned  of 
it  a  money  Judgment  had  been  secured 
against  the  grantor,  which  was  a  Hen  upon 
hia  property.  It  was  held  that  as  against 
this  intervening  Judgment  lien  the  subse- 
quent assent  of  the  grantee  would  not  relate 
back  so  as  to  make  the  deed  effective  as  of 
the  date  when  the  grantor-  had  handed  it 
over,  and  that  at  the  date  the  Judgment  was 
secured  the  property  must  be  taken  to  be 
still  the  property  of  the  grantor  and  subject 
to  the  lien  of  the  Judgment  For  similar  de- 
cisiooa  in  other  Jorisdictlotis,  see  Welch  v. 
Sackett  12  Wis.  243;  Commonwealth  v. 
Jackson,  73  Ky.  (10  Bush)  424;  Bell  v. 
Farmers'  Bank,  74  Ky.  (11  Bush)  34,  21  Am. 
Rep.  206;  Ooodsell  v.  Stinson,  7  Blackt 
and.)  437 ;  Parmelee  v.  Simpson,  5  Wall.  81, 
18  L.  Ed.  642.  The  same  rule  exists  in  the 
closely  analogous  case  where  it  is  sought  to 
give  retroactive  effect  to  the  ratification  by 
a  principal  of  an  act  of  his  agent  unauthor- 
ized in  the  first  Instance.  Taylor  v.  Robin- 
eon,  14  Cal.  396. 

(7, 1]  We  perceive  no  reason  why  this  rule 
does  not  apply  to  the  present  case.  The  deed 
to  the  defendant  could  not  be  finally  effective 
until  he  assented  to  it  He  did  not  and  could 
not  assent  to  It  until  lie  knew  of  it,  whldk 
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was  after  the  grantor's  death.  In  the  mean- 
time and  because  of  that  death,  the  plain- 
tiff's  right  to  the  whole  property  had  accrued 
to  her  aa  the  sarviviiig  Joint  tenant.  If  it 
be  the  rule  that  a  subsequent  assent  to  a 
deed  by  the  grantee  will  not  operate  retro- 
actively and  by  relation  to  give  effect  to  the 
deed  as  of  the  date  when  the  grantor  parted 
with  It,  when  such  operation  would  destroy 
rights  which  have  accrued  to  third  persons 
in  the  meantime,  It  would  seem  plain  that 
the  defendant's  consent  in  this  case  cannot 
he  given  effect  by  relation  to  destroy  the 
right  which  had  accrued  to  the  plaintiff  in  the 
meantime.  If  anything,  the  present  case  Is 
somewhat  stronger  for  the  application  of  ttils 
rule  than  a  case  where  the  Intervenihg  right 
Is  that  of  a  judgment  or  attachment  lien. 
For  most  purposes  the  holder  of  an  attach- 
ment or  Judgment  lien  is  considered  as  to 
third  persons  as  standing  In  the  shoes  of  the 
debtor,  so  that  any  right  which  Is  good 
agnlutit  him  is  good  against  the  holder  of  the 
lien.  But  here  the  plaintiff  does  not  for  any 
purpose  stand  In  the  shoes  of  the  defendant's 
grantor.  Her  right  was  wholly  independent 
of  him.  It  was,  to  be  sure,  a  right  which  he 
had  the  power  to  destroy  by  a  severance  of 
the  Joint  tenancy  upon  which  they  held  the 
property;  but,  unless  this  power  was  exer- 
cised in  his  lifetime,  the  right  became  com- 
plete as  an  incident  of  their  tenancy.  It  Is 
the  old  rule,  in  other  words,  that  the  Joint 
tenant  who  survives  does  not  talce  the  moiety 
of  the  other  from  him  or  as  his  successor, 
but  by  right  under  the  devise  or  conveyance 
by  which  the  joint  tenancy  was  created  In 
the  first  instance.  Freeman  on  Cotenancy 
and  Partition,  $  28.  It  would  seem  that  if 
the  consent  of  the  grantee  cannot  operate  re- 
troactively to  destroy  an  Intervening  right 
of  one  claiming  through  his  grantor  and  yet 
not  a  bona  fide  purchaser  for  value,  as  the 
holder  of  an  attachment  or  Judgment  lien 
is  not,  it  assuredly  cannot  operate  retroac- 
tively to  destroy  an  intervening  right  of  one 
who  does  not  claim  through  his  grantor  at 
all.  This  conclusion  is  decisive  of  the  case. 
Judgment  affirmed. 

We  concur:*  ANGBLLOTTI,  0.  J.; 
SHAW,  J.;  WILBUB,  J.;  SLOANB,  J.; 
LAWLOB,  J.;    LENNON,  J. 


(18S  Cal.  OB) 
ROTH  V.  MOELLER  «t  ai.    (L.  A.  6509.) 

(Supreme  Ciourt  of  California.    March  29, 
1921.) 

I.  Principal    and    agent    <g=>33— Principal    has 
power  to  revoke  authority  at  any  time,  but 
by  contract  may  curtail  right  to  do  so. 
Dnder  Civ.  Code,  S  2356,  providing  that  un- 
less the  power  of  an  agent  is  coupled  with  an 


interest  it  is  terminated  by,  its  revocation  by 
the  principal,  a  principal  has  power  to  revoke 
an  agent's  authority  at  any  time  before  the 
agent  has  completed  performance,  but  may  cur- 
tail his  right  of  revocation  by  contracting  not 
to  revoke  the  authority  for  a  definite  time. 

2.  Principal  and  agent  «=94l— Principal  may 
revoke  authority  notwIthstaMling  contract, 
but  Is  liable  In  damages. 

Though  a  principal  contracts  not  to  revoke 
the  agent's  authority  for  a  definite  time,  he 
has  power  to  terminate  the  agency  within  the 
designated  period,  but  if  he  does  so  is  lia- 
ble in  damages  for  the  violation  of  the  agent* a 
legal  rights. 

3.  Brokers  <s=>44— Contract  held  not  to  pro- 
vide that  principal  should  not  revoke  aa- 
thority. 

A  contract,  containing  an  offer  to  exchange 
property  with  a  third  party,  and  providing 
that  the  offer  shoold  be  nuU  and  void  unless 
accepted  within  10  days,  but  should  be  ir- 
revocable daring  that  period,  and  further  pro- 
viding that  plaintiffs  should  be  authorized  to 
act  as  agents  in  negotiating  the  exchange,  con- 
tained no  agreement  on  the  principal's  part 
not  to  revoke  the  agent's  authority,  but  mere- 
ly an  agreement  not  to  withdraw  the  offer  to 
tiie  third  party,  and  hence  the  agents'  authority 
might  be  revoked  at  will. 

4.  Exchange  of  property  <3=>3(l)— Offer  with- 
out consideration  may  be  withdrawn,  notwith- 
standing statement  that  It  shall  be  Irrevoca- 
ble. 

An  offer  to  exchange  property,  providing 
that  it  should  be  irrevocable  for  10  days,  was 
revocable  at  any  time  before  acceptance,  where 
there  was  no  consideration  for  the  offer  or  for 
the  agreement  not  to  revoke. 

5.  Appeal  and  error  «=3|046(5)  —  Questtons 
asked  plaintiff  by  court  during  case  In  chief, 
disclosing  facts  material  to  defense,  held 
harmless. 

Under  Code  Civ.  Proc.  {  2042,  providing 
that  the  order  of  proof  is  in  the  coart's  sound 
discretion,  questions  put  by  the  court  to  plain- 
tiff while  testifying  in  bis  own  behalf  on  his 
case  In  chief,  resulting  in  the  disclosure  of 
facts  material  to  the  defense,  did  not  require  re- 
versal, where  no  harm  appeared  to  have  re- 
sulted, and  it  affirmatively  appeared  that  plain- 
tiff's counsel  was  given  ample  opportunity  to 
examine  plaintiff  after  he  had  answered  such 
questions. 

6.  Witnesses  <S=s24e(2)— Court  may  call  anil 
examine  witnesses. 

The  court  has  power  to  call  or  examine  wit- 
nesses in  furtherance  of  justice  against  the 
will  of  cither  party. 

7.  Brokers  €=>30— Held  not  liable  to  principal 
because  third  party  accepted  offer  after  with- 
drawal and  sued  for  spedflo  performaiioe. 

Where  B.,  to  whom  brokers  were  author- 
ized to  make  an  offer  to  exchange  properties, 
had  notice  that  the  principal  had  withdrawn 
the  offer,  and  one  of  the  agents  took  him  to 
view  the  property  merely  in  the  hope  that  ha 
and  the  principal  would  come  to  an  understand- 
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ins,  Bnd,  in  accepting  the  offer  notwithstanding 
tile  withdrawal,  R.  relied  on  a  statement  in 
the  olfer  that  it  would  not  be  revolted,  and  not 
on  anything  done  by  the  agenta,  they  were  not 
liable  for  the  principal's  expenses  in  defending 
R.'a  suit  for  specific  performance. 

In  Banlc. 

Appeal  from  Superior  Court,  San  Bernard 
dino  County;  H.  T.  Dewblrst,  Judge. 

Action  by  Vincent  L.  Roth  against  Maria 
Moeller,  who  filed  a  cross-complaint  against 
idaintiff  and  another.  From  a  judgment  of 
nonsalt,  and  frmn  Judgment  for  defendant  In 
his  cross-complaint,  plaintiff  appeala  Judg- 
ment of  noDsutt  affirmed,  and  Judgment  in 
croBS-complaint  reveraed. 

A.  W.  Burt,  of  Upland,  for  appelant 
Swanwlck  Jk  Donnelly,  of  Los  Angeles,  for 
respondent 

LENNCWf,  X  nils  action  was  instituted 
for  the  recovery  of  compensation  for  servlo- 
es  alleged  to  have  been  rendered  under  a 
contract  in  writing,  whereby  the  defendant 
Mrs.  Maria  Moeller  authorized  the  plaintiff. 
Roth,  and  cross-defendant.  King,  to  submit 
to  one  Blcbardson  a  proposition  for  the  ex- 
change of  an  orange  grove  which  belcnged  to 
defendant  Moeller  for  real  property  owned 
by  said  Richardson.  Roth  and  King  were 
tsigtigeA  In  the  real  estate  business.  King  re- 
siding and  having  his  office  In  the  dty  of  Lo9 
Angeles,  while  Roth  resided  in  a  country  dis- 
trict near  the  home  and  property  of  defend- 
ant. The  contract,  which  was  drawn  by 
E[lng  and  signed  by  the  parties  at  defend- 
ant's home  on  October  16,  lOlS,  after  recit- 
ing In  detail  the  proposed  offer  to  be  sub- 
mitted to  Richardson,  continued: 

"Unless  this  offer  shall  be  accepted  in  writ- 
ing witliin  10  days  of  the  date  hereof  and  such 
written  acceptance  delivered  to  me  or  to  my 
agent  hereinafter  named,  all  within  the  time 
aforesaid,  this  offer  shall  thereupon  immediate- 
ly be  and  become  revoked,  null  and  void  without 
notice.  During  said  period  ttiis  offer  shall  be 
irrevocable." 

The  agreement  then  set  forth  farther  de- 
tails relating  to  Incidents  of  the  exchange, 
and  finally  provided  tor  an  agency  in  the 
following  terms: 

"Roy  D.  King,  Vincent  L.  Roth  is  hereby  au- 
thorized to  act  as  my  agent  in  negotiating  an 
exchange;  I  agree  that  if  he  shall  secure  an 
acceptance  of  the  proposition  to  exchange  the 
above  described  property  on  the  above  terms, 
that  I  will,  within  10  days,  furnish  a  certiiicate 
of  title  or  abstract  from  a  reputable  and  relia- 
ble abstract  company.  *  •  •  And  it  is  fur- 
ther agreed  with  said  Vincent  L.  Roth,  Roy  D. 
King  that  when  they  have  secured  an  accept- 
ance of  the  proposition  to  exchange  the  above 
described  property  on  the  above  terms,  I  will 
then  pay  him  the  sum  of  seven  hundred  seven- 
ty-three and  64/100  (773  64/100)  dollars  as 
commission  for  such  services,  which  is  the  en- 
tire commisaion  to  be  paid  by  me." 


King  delivered  this  agreement  to  Richard- 
son's agent  In  Los  Angeles  on  the  evening  of 
October  16.  The  following  morning  defend- 
ant Moeller  telephoned  to  plaintiff.  Roth,  and 
directed  him  to  hold  up  the  proposition. 
Roth  conveyed  defendant's  message  by,  tele- 
phone to  King's  father,  In  Ixw  Angeles,  who, 
in  turn,  Informed  cross-defendant  King.  On 
the  same  day,  October  17,  cross-defendant 
King  told  Richardson's  agent  that  defendant 
Moeller  had  directed  that  nothing  further  be 
done  under  the  agreement.  This  agent  re- 
ported to  Richards<Hi,  to  whom  be  had  al- 
ready delivered  the  agreement,  that  defend- 
ant "seemed  to  be  trying  to  get  a  better 
deal."  Nothing  occurred  until  October  20, 
when  Roth  took  Richardson  to  see  defend- 
ant's place ;  It  being  stated  to  her  that  Rl(di- 
ardson  desired  to  look  the  grove  over.  He 
did  examine  the  property,  and  discussed  the 
exchange  with  Mrs.  Moeller,  but  no  agree- 
ment had  been  reached  when  the  men  left 
that  afternoon.  On  the  following  day  Rich- 
ardson Indorsed  his  acceptance  upon  the  of- 
fer of  exchange,  and  recorded  the  same,  and, 
on  November  27,  1916,  brought  suit  against 
defendant  for  the  specific  performance  there- 
of. 

The  present  action  was  Instituted  by  Roth 
alone,  to  wham  King  has  assigned  all  his  In- 
terest, and  the  complaint  sets  forth  two 
causes  of  action,  the  first  of  which  alleges 
full  performance  of  the  contract  In  securing 
Richardson's  acceptance  of  the  offer  of  ex- 
change within  10  days  after  the  execution  of 
the  contract,  and  seelra  the  compensation  pro- 
vided by  the  contract;  the  seoond  claiming 
$773.64  as  the  reasonable  value  of  services 
performed  under  the  contract  Defendant,  in 
addition  to  an  answer  alleging  revocation  of 
the  authority  granted  by  the  contract,  filed  a 
cross-complaint  against  plaintiff  and  King  as 
cross-defendants,  claiming  that  the  expense 
incurred  by  her  In  defending  Richardson's 
suit  for  specific  performance  was  the  result 
of  the  acts  of  the  agents  In  violating  instruc- 
tions and  carrying  on  the  deal,  notwithstand- 
ing her  withdrawal  of  their  authority.  The 
trial  court  nonsuited  the  plaintiff,  Roth.  It 
was  further  adjudged  that  the  cross-com- 
plainant was  not  entitled  to  any  Judgment 
against  cross-defendant  King,  but  an  affirma- 
tive judgment  was;  entered  In  favor  of  cross- 
complainant  and  against  cross-defendant 
Roth  In  the  sum  of  $600.  Roth  appeals  from 
the  Judgment  of  nonsuit  and  from  the  Judg- 
ment upon  the  cross-complaint 

[1 , 2]  The  effect  of  defendant's  revocation 
of  ttie  agents'  authority  is  the  paramount 
point  to  be  determined  in  passing  upon  the 
correctness  of  the  Judgment  of  nonsuit 
Save  in  the  case  of  an  agency  coupled  with 
an  Interest,  a  principal  has  the  power  to  re- 
voke an  agent's  authority  at  any  time  before 
the  ag^ent  has  completed  performance.  Oiv. 
Code,  {  2356;  Flanagan  t.  Brown,  70  Oal, 
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254,  11  Plac.  706;  Parke  ▼.  Frank,  75  Cftl. 
364.  17  Pac.  427;  Blumenthal  v.  Goodall,  89 
Oal.  251,  26  Pac  906;  1  Cal.  Jur.  p.  705.  A 
principal  may,  however,  curtail  bts  right  of 
revocation  by  contracting  not  to  revoke  the 
authority  for  a  definite  time.  If  the  princi- 
pal does  so  contract,  he  still  retains  the  pow- 
er to  determine  the  agency,  and  the  termina- 
tion cannot  be  prevented  by  the  agent,  but  a 
revocation  of  authority  within  the  designat- 
ed period  renders  the  principal  liable  for 
damages  for  the  violation  of  a  legal  right  of 
the  agent,  just  as  in  the  case  of  any  other 
breach  of  contract.  Parke  v.  Frank,  supra; 
Blumenthal  v,  Goodnll,  supra ;  Ropes  v.  John 
Rosenfeld's  Sons,  145  Oal.  671,  79  Pac.  354; 
Sill  V.  Ceschl,  167  Cal.  69S,  140  Pa&  949; 
Boehm  V.  Spreckels,  191  P^c.  6. 

[3,4]  We  are  of  the  opinion  that,  In  the 
instant  case,  defendant  violated  no  rights  of 
the  agents  In  revoking  their  authority.  The 
contract  herein  sued  upon  contains  no  agree- 
ment that  the  agency  shall  continue  for  a 
specific  period.  That  part  of  the  agreement 
which  sets  forth  the  terms  of  exchange  cmi- 
tains  a  provision  that  the  offer  to  Richard- 
son shall  become  null  and  void  If  not  acceptr 
ed  within  10  days,  and  the  further  statement 
that  during  that  period  the  ofTer  is  to  remain 
irrevocable.  This  offer  to  Richardson  and 
the  agreement  not  to  revoke  it  were  made 
without  consideration,  and  the  otCer  was 
therefore  revocable  at  any  time  before  ac- 
ceptance, for  it  is  elementary  that  an  agree- 
ment not  to  revoke  a  bare  offer  is  not  bind- 
ing. There  Is  no  provision  that  the  author- 
ity of  the  agents  shall  remain  irrevocable  for 
any  period.  The  10  days  allowed  for  ac- 
ceptance was  a  pert  of  the  offer  to  Richard- 
son, but  the  writing  does  not  provide  that  the 
agents  shall  have  10  days  in  which  to  pro- 
cure the  acceptance;  the  concluding  para- 
graphs of  the  writing,  wherein  the  agents 
are  authorized  to  procure  an  acceptance,  con- 
tain no  specification  as  to  time.  It  Is  true 
that,  the  offer  to  Richardson  being  void  at 
the  exfdratlon  of  10  days,  the  authority  of  the 
agents,  if  not  sooner  revoked,  would  amount 
to  nothing  after  that  period;  but  this  is  a 
limitation  upon,  rather  than  a  grant  of,  the 
time  for  their  performance.  Upon  this  the- 
ory the  case  Is  dlstlnqulsbable  from  that 
doss  of  cases  where  the  principal  has,  by  the 
terms  of  his  contract,  restricted  his  right  of 
revocatlpn  (Blumenthal  v.  Goodall,  supra), 
and  comes  within  the  decision  In  Brown  v. 
Pforr,  38  Cal.  550.  In  tliat  case  the  principal 
had  agreed  to  pay  plaintiffs  a  commission  "if 
they  would  find,  within  one  month  from  the 
date  of  the  contract,  a  purchaser  for  a  certain 
parcel  of  real  estate."  The  court  held  that 
the  limitation  of  time  was  a  restriction  limit- 
ing the  time  allowed  for  performance  by  the 
agent,  and  not  a  restriction  upon  the  princi- 
pal's right  of  revocation;  in  other  words, 
that  the  limitation  was  one  la  favor  of  the 


principal  rather  than  the  agept.  Similarly, 
in  the  present  case,  the  10-day  period  was  a 
limitation  upon  the  authority  of  the  agent, 
and  not  upon  the  principal's  right  of  revoca- 
ticoi. 

It  may  be  that,  where  a  principal  permits 
an  agent  to  expend  money  or  time  and  effort 
under  a  contract,  an  agreement  not  to  revoke 
for  a  reasonable  time  may  be  implied  from 
the  circumstances,  and  the  principal  held  li- 
able for  the  agent's  commission  In  case  he 
violates  the  implied  agreement.  Boehm  v. 
Spreckels,  supra ;  Blumenthal  v.-  Goodall,  89 
Cal.  251,  255,  26  Pac.  906.  However,  owing 
to  the  promptness  with  which  the  authority 
was  revoked  by  defendant,  no  such  question 
arises  in  this  case.  Furthermore,  no  proof 
was  Introduced  tending  to  show  that  any 
time  or  money  had  been  expended  by  the 
agents  before  the  revocation. 

It  follows  that,  since  the  contract  of  agen- 
cy did  not  contain  an  agreement  on  the  part 
of  the  principal  not  to  revoke  the  agents' 
authority,  either  party  was  at  liberty  to  ter- 
minate the  relationship  at  will.  Since  plain- 
tiff proved  no  services  prior  to  the  revocation 
entitling  him  to  reimbursement,  defendant 
was  not  liable  for  compensation  under  the 
contract,  or  for  the  value  of  services  render- 
ed, and  the  Judgment  of  nonsuit  was  proper. 

[S,  6]  Certain  questions  put  by  the  court 
to  plaintiff,  while  appearing  as  a  witness  in 
bis  own  behalf,  resulted  in  the  disclosure, 
upon  the  plaintiff's  case  In  chief,  of  facts 
material  to  the  defense,  namely,  the  facts 
concerning  the  revocation  of  the  agents'  au- 
thority by  defendant  By  this,  plaintiff 
claims  to  have  been  prejudiced.  The  order, 
of  proof  is,  in  general.  In  the  sound  discre- 
tion of  the  court.  Code  dv.  Proc.  f  2042. 
While  departures  from  prescribed  procedure 
should  not  be  made  or  countenanced,  save 
for  some  especial  and  good  reason,  still  in 
the  present  case  no  harm  appears  to  have  re- 
sulted from  the  Irregularity  complained  of, 
and  it  docs  affirmatively  appear  that  oonnsel 
for  plaintiff  was  given  ample  opportunity  to, 
and  in  fact  did,  examine  the  witness  aftar 
he  had  answered  the  questions  of  the  court 
Moreover,  it  is  within  the  power  of  the  court 
to  call  or  examine  witnesses  in  furtherance 
of  justice  against  the  will  of  either- party. 
Marin,  etc.,  Co.  v.  R.  R.  Comm.,  171  Col. 
714,  154  Pac.  864,  Ana  Cas.  1917C,  114. 

[7]  By  her  cross-complaint  defendant  Mo- 
eller  seeks  damages  for  violations  of  instruc- 
tions on  the  part  of  the  agents  in  procuring 
Richardson's  acceptance  of  the  offer  of  ex- 
change after  the  revocation.  As  between 
Richardson  and  Mrs.  Moeller,  there  Is  no 
question  but  that  Mrs.  Moeller  had  tlie  right 
to  withdraw  her  offer  at  any  time  before  ac- 
ceptance by.  Richardson.  Conseqaently  if, 
through  the  neglect  of  the  agents,  Richard- 
son's acceptance  was  given  without  notice  of 
the  withdrawal  of  the  offer,  the  agents  might 
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be  held  liable  for  the  resulting  damages. 
Tliere  ts  uncontradicted  evidence  that  Rich- 
ardson did  not  acc^t  until  the  evening  of 
October  20.  On  October  17  Richardson  re- 
cdved  notice  through  his  own  agent,  with 
whom  cross-defendant  King  had  communi- 
cated, that  Mrs.  Moeller  was  reconsidering 
her  offer.  On  October  20,  before  the  accept- 
ance. Roth,  upon  the  request  of  Richardson, 
took  the  latter  to  view  the  property  In  ques- 
tion, with  the  hope  that  they  would  come  to 
an  understanding.  At  that  time  Richardson 
himself  had  an  interview  with  Mrs.  Mbeller, 
In  the  presence  of  plaintiff  Roth,  wherein 
Mrs.  Moeller  stated  that  she  would  not  trade 
on  the  terms  previously  offered,  and  the  par- 
ties were  unable  to  reach  any  agreement 
It  was  after  this  conversation  that  Richard- 
son notified  Roth  and  King  of  his  acceptance 
of  the  original  offer.  The  record  Is  barren 
of  evidence  showing,  or  tending  to  show,  that 
Richardson's  attempted  acceptance  after  the 
revocation  was  secnred  by  any  acts  of  the 
agents  Roth  and  King,  or  that  It  Was  the  re- 
sult of  anything  but  Richardson's  own  reli- 
ance upon  that  term  of  the  proposition  which 
stated  tliat  the  offer  would  not  be  revoked 
for  10  days  as  a  term' which  he  was  entitled 
to  Insist  upon,  regardless  of  his  Icnowledge 
of  the  revocation.  Since  there  was  no  proof 
of  any  misconduct  on  the  part  of  the  agents 
resulting  in  damages  to  cross-complainant 
Moeller,  the  judgment  in  her  favor  upon  the 
cross-complaint  cannot  be  sustained. 

The  Judgment  of  nonsuit  is  affirmed.  The 
Judgment  In  favor  of  respondent  upon  her 
cross-complaint  Is  reversed. 


We  concur 
8LOAXE,  J.; 
LAWLOR,  J.;  OLNEY,  J, 


ANGELLOTTI,      O,      J.; 
WILBUR,    J.;    SHAW,    J.; 


ass  Cal.  422) 

MEAD   V.  CITY  OF   LOS 
(RIDEOUT,  Intervener). 


ANGELES  at  al 
(L.  A.  6330.) 


(Supreme  Conrt  of  Calif onda.    March  81, 
1021.) 

I.  Manlolpal  eorporatlont  «=>9I8(4)— Same 
ballot  boxes,  ate^  pr»pwly  uted  at  municipal 
•leetion  and  speolal  election  under  bond  aet. 
Under  PoL  Code,  ||  Hll-1127,  General 
State  Law  on  Elections,  ||  1203-1205,  1208, 
1243,  reqidrlng  separate  ballot  boxes  only  when 
a  general  election  and  an  election  for  manidpal 
officers  are  held  at  the  same  time  one  record 
for  two  elections  and  the  nae  of  the  same  ballot 
boxes  are  permissible,  and  the  same  ballot 
boxes,  etc.,  were  properly  used  at  a  general 
monicipal  election  in  the  city  of  Los  Angelea 
in  combination  with  which  was  held  a  special 
election  pursuant  to  Municipal  Bond  Act,  S 
12%. 


2.  Evidence  «=>83(2)— It  Is  presamsd  that 
election  offlolals  performed  duty. 
Under  Code  Civ.  Proc.  I  1963,  subd.  15, 
there  :s  a  presumption  that  persons  appointed 
to  act  as  election  officials  at  a  general  municipal 
election  and  a  special  election  nnder  the  Munic- 
ipal Bond  Act  held  In  conjunction  therewith 
regularly  performed  their  official  duty  in  both 
elections. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Leslie  R.  Hewitt,  Judge. 

Action  by  William  Mead  against  the  City 
of  Los  Angeles  and  others,  wherein  Mary 
RIdeout  Intervened.  From  Judgment  ad- 
verse to  plaintiff  and  Intervener,  they  ap- 
peal.   Judgment  affirmed. 

Overton,  I^man  &  Plumb  and  Wm.  B. 
Himrod,  all  of  Los  Angeles  (Edgar  0.  Pratt 
and  Henry  M.  Willis,  both  of  Los  Angeles, 
of  counsel),  for  appellant  Mead. 

Charles  S.  Bumell,  City  Atty.,  of  Los  An- 
geles, for  appellant  Rideout. 

W.  B.  Mathews,  Lewis  E.  Whitehead,  Ray 
C.  E%erhard,  and  Trent  G.  Anderson,  all  of 
Los  Angeles,  for  respondents. 

LEjmON.  J.  Plaintiff,  William  Mead, 
brings  tills  action  as  a  taxpayer  against  the 
city  of  Los  Angeles  and  its  officials  to  obtain 
a  Judgment  decreeing  a  certain  bond  issue 
of  the  city  of  Los  Angeles  unauthorized  and 
void  and  to  restrain  the  dty  and  its  officials 
from  Issuing  said  bonds  or  expending  any 
part  of  the  proceeds  thereof.  Mary  Rideout, 
also  a  taxpayer,  by  permission  of  the  lower 
court,  filed  a  complaint  In  Intervention,  Join- 
ing with  the  plaintiff  in  seeking  the  same  re- 
lief. Defendant  answered  plaintiff's  com- 
plaint and  the  complaint  in  intervention,  and 
(he  case  was  tried;  the  court  rendering  its 
decision  against  the  plaintiff  and  Intervener. 
A  Judgment  was  entered  decreeing  that  nei- 
ther the  plaintiff  nor  Intervener  take  any- 
thing by  this  action.  Both  plaintiff  and 
intervener  have  appealed. 

The  undisputed  facts  are  these:  An  or- 
dinance was  adopted  providing  for  the  hold- 
ing of  a  general  municipal  election  in  the 
city  of  Los  Angeles  on  June  3,  1919.  An  or- 
dinance was  also  adopted  calling  a  special 
election  to  be  held  in  the  same  dty  on  the 
same  day  for  the  purpose  of  submitting  to 
the  voters  the  question  of  the  authorization 
of  a  113,500,000  bond  issue  tor  raising  money 
to  be  used  In  the  acqalsitlon  of  a  certain 
muntcli>al  improvement,  to  wit,  works  and  a 
distributing  system  for  supplying  the  dty 
and  its  Inhabitants  with  electrldty  for  light, 
heat,  and  power.  The  general  and  special 
elections  were  not  consolidated  and  two  bal- 
lots were  furnished  to  each  voter,  a  general 
munidpal  ballot  and  a  special  ballot  which 
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contained  only  the  bond  dectlon  proposition. 
The  elections  were  held  on  the  same  day  and 
the  election  precincts  established,  the  poll- 
ing places  designated,  and  the  election  offi- 
cials appointed  were  identical  In  the  two 
elections.  In  each  of  the  various  polling 
places  there  were  in  use  for  the  two  elections 
only  one  ballot  box,  one  register  containing 
the  affidarits  of  registered  voters,  one  roster 
of  voters,  one  poll  list,  one  list  of  assisted 
voters  and  one  list  of  challenged  voters.  In 
view  of  the  fact  that  the  general  and  special 
elections  were  not  consolidated,  the  failure 
to  provide  separate  ballot  boxes  and  lists  of 
various  kinds  to  be  exclusively  used  In  the 
special  election  is  claimed  by  appellants  to 
have  constituted  a  noncompliance  with  the 
election  laws,  which  invalidated  the  special 
election. 

The  special  election  was  held  pursuant 
to  the  Municipal  Bond  Act  (Gen.  Laws,  1915, 
p.  1155,  i  12%),  which  provides: 

"Any  election  submitting  the  proposition  of 
incarring  indebtedness  and  the  issuance  of 
bonds  called  pursuant  to  the  provisions  of  this 
act,  may  be  held  separately,  or  may  be  consoli- 
dated with  any  other  election  authorized  by  law 
at  which  the  qualified  voters  of  such  city,  town, 
or  mnnidpal  corporation  are  entitled  to 
vote.    •    •    •" 

There  Is,  therefore,  no  question  as  to  tlie 
validity  of  the  separation  of  the  two  elec- 
tions, nor  do  appellants  question  the  use  of 
the  same  polling  places  and  the  appoint- 
ment of  the  same  individuals  as  election  of- 
fldals  in  the  two  elections.  The  aole  con- 
tention is  that,  where  two  elections  are  held 
on  the  same  day,  the  ballot  boxes,  rosters  ot 
voters,  poll  lists,  lists  of  assisted  voters,  and 
list  of  challenged  voters  used  In  the  two 
elections  must  be  entirely  separate  and  dis- 
tinct 

In  all  particulars  not  recited  In  the  ordi- 
nance calling  the  special  election,  the  above- 
mentioned  Municipal  Bond  Act  provides  that 
the  election  shall  be  held  as  provided  by  law 
for  holding  municipal  elections  In  the  munic- 
ipality, and  the  ordinance  calling  the  special 
election  here  in  controversy  expressly  adopt- 
ed that  law  as  the  law  governing  the  holding 
of  that  election.  Section  202  of  the  Los 
Angeles  Charter  provides : 

"All  elections  shall,  except  as  in  this  charter 
otherwise  provided,  be  conducted  and  held  in 
accordance  with  the  provisions  of  the  laws  of 
the  state  for  the  holding  of  general  elections  in 
effect  at  the  time." 

Since  the  city  charter  does  not  provide  in 
detail  the  machinery  for  conducting  elections, 
we  must  look  to  the  state  laws  in  effect  at 
the  time  to  determine  the  proceedings  nec- 
essary to  a  valid  election. 

[1]  A  perusal  of  the  sections  of  title  2  of 
part  3  of  the  Political  Ciode  pertaining  to  the 


general  state  law  on  elections  discloses  no 
such  requirements  as  contended  for  by  ap- 
pellants. Among  other  things,  these  sections 
require  the  following  at  earfi  election:  A 
ballot  box  In  each  polling  place  (Pol.  Code,  f 
1203);  that  each  person  desiring  to  vote 
shall  write  his  name  on  a  roster  of  voters, 
which  signatures  must  be  compared  by  the 
election  officers  with  the  signatures  on  the 
register  of  voters  and  the  number  of  the 
ticket  given  the  voter  must  be  written  on 
the  register  opposite  the  name  of  the  voter 
(Pol.  Code,  S  1204);  that,  upon  the  ballot 
being  returned  by  the  voter»  after  voting,  the 
word  "voted"  shall  be  written  on  the  register 
after  the  name  of  the  person  and  number  of 
the  ballot  (Pol.  Code,  {  1205).  Section  1174 
of  the  Political  Code  requires  the  boards  and 
clerks  of  elections  to  keep  poll  lists,  or  lists 
of  the  number  and  names  of  the  persons  vot- 
ing. Section  1208  provides  for  the  keeping  of 
a  list  of  assisted  voters,  and  section  1243 
for  a  list  of  challenged  voters.  A  complete 
record  of  each  election  In  the  particulars 
specified  is  essential,  but  nowhere  is  there 
any  provision  that,  where  two  elections  are 
called  at  the  same  time,  and  not  consolidated, 
the  records  or  equipment  of  one  election  must 
be  separate  and  distinct  from  that  of  the 
other,  except  where  a  general  election  and 
an  election  of  municipal  officers  are  held  at 
the  same  time.  In  such  a  case,  section  1203 
of  the  Political  Code  expressly  provides  that 
there  shaU  be  a  separate  ballot  box  for  each 
election.  Here,  however,  both  elections  were 
municipal. 

In  the  present  case,  complete  records  of 
the  vote  and  general  proceedings  of  each 
electiwi  were  kept  and  returned.  At  each 
prednct,  for  example,  was  a  single  roster  of 
voters,  kept  and  returned  as  a  part  of  each 
election.  Surely  it  cannot  be  said  that  such 
a  roster,  kept  by  the  election  officials  for  both 
elections,  was  kept  in  one  election  exclusive- 
ly. It  contained  the  signatures  of  those  vot- 
ing at  the  special  election  as  well  as  of  those 
voting  at  the  general  municipal  election,  and 
there  Is  no  law  determining  that  such  a 
roster  can  be  a  part  of  only  one  election  and 
there  Is  no  evidence  that  It  pertained  more 
to  one  election  than  to  the  other.  It  Is  fully 
as  accurate  to  say  that  the  roster  was  re- 
turned In  connection  with  the  special  elec- 
tion as  to  say  that  it  was  returned  In  connec- 
tion with  the  general  municipal  election.  The 
roster  is  complete  as  to  each,  and  not  as 
to  any  one  more  than  as  to  the  other.  The 
same  may  be  said  of  the  register  of  voters 
the  poll  lists,  and  the  lists  of  assisted  and 
challenged  voters.  As  the  general  state  law 
now  stands,  with  the  single  exception  that 
separate  ballot  boxes  must  be  used  when  <k 
general  election  and  an  election  for  munici- 
pal officers  are  held  at  the  same  time,  one 
record  for  two  elections  and  the  use  of  the 
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same  ballot  boxes  are  Just  as  perndssible 
as  the  appointment  of  the  same  persons 
to  act  In  the  capacity  of  election  officials 
or  the  use  d  the  same  polling  places  in  the 
two  "lections. 

[2]  Appellants  contend  that,  by  the  use  of 
me  raster  and  register,  there  was  danger  of 
fraad  for  the  reason  that  It  was  possible  for 
the  election  officials  to  deliver  oaly  the  gen- 
eral municipal  ballot  to  many  electors  and 
thus  withhold  a  considerable  number  of  spe- 
cial election  ballots.  In  that  event.  It  is 
claimed,  the  election  officers  could  have  plac- 
ed the  number  of  a  special  election  ballot 
after  the  names  of  the  voters  of  the  general 
moniclpal  tickets  and  voted  the  ballots  them- 
selves, or  deposited  them  as  blank  ballots. 
Thoe  was  no  showing  of  any  fraudulent  con- 
duct on  the  part  of  the  election  offldala.  Cer- 
tain persons  were  appointed  to  act  as  elec- 
tion officials  at  both  the  general  and  special 
Sections  and  It  is  presumed  that  they  regu- 
larly performed  their  official  duty  In  both 
elections.  Code  Civ.  Proc.  |  1963,  subd.  15. 
In  the  absence  of  a  showing  of  actual  fraud, 
the  argument  advanced  by  appellants  amounts 
to  nothing  more  than  an  argument  for  pro- 
tective legislation,  for,  as  previously  stated, 
the  law  as  it  now  stands  does  not  require 
that  a  record  of  a  given  election  be  preserv- 
ed wholly  distinct  and  separate  from  that 
in  any  other  election.  If  a  complete  record 
has  been  kept,  that  Is  a  sufficient  compliance 
with  the  law,  and  It  Is  immaterial  that  that 
record  may  also  be  the  record  of  another 
election  held  at  the  same  place  and  time. 

Since,  so  far  as  appears  from  the  record 
In  the  instant  case,- the  requirements  of  the 
law  were  observed  in  the  holding  of  the  spe- 
cial bond  Section,  it  must  be  held  valid,  and 
appellants  are,  therefore;  not  entitled  to  the 
relief  prayed  for. 

The  Judgment  is  affirmed. 

We  concur:  ANGEUiOlTI,  O.  J.; 
SliOANE,  J.;  OLNET,  J.;  SHAW,  J.;  WIL- 
BUK,  J.;   LAWLOR,  J. 
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LOS  ANGELES  COUNTY  v.  CLINE,  Sharfff. 
(L.  A.  6362.  6662.) 

(Supreme  Court  of  California.    March  15, 1921. 
Behearing  Denied  April  14,  19!2L) 

I.  Mandamui  <S=>73(I)  —  Proper  remedy  to 
eompel  sheriff  to  aooosnt. 
Mandamus  is  the  proper  remedy  for  a  coun- 
ty to  compel  its  sheriff  to  perform  his  official 
dnty  to  account  for  funds  received  by  him  in 
hia  official  capacity  in  payment  for  serviceB  and 
supplies  farmshed  by  the  county  to  the  payer 
of  the  funds. 


Z  Prisons  «3»2— Right  of  fedora!  oovommest 
to  oommit  prisoners  to  state  prisons  Is  matter 
of  oomity. 

The  right  of  the  United  States  to  commit 
prisoners  to  the  Jails  or  prisons  of  a  state  is 
purely  °a  matter  of  comity  extended  by  the 
states,  and  is  subject  to  such  demands  for  com- 
pensation as  may  be  determined  by  contract 
with  the  proper  authorities. 

3.  Prisons  ^ss'lSCI)— Sheriff  must  acoount  for 
money  reosived  from  fodoral  govarnmoiit  for 
keepino  prisoners. 

Under  Pen.  Code,  H  1601.  lOU.  FoL  Code 
a  4290,  4292-4294,  Const,  art  11,  |  IS,  and 
Rev.  St.  U.  S.  U  5539,  6647  (U.  S.  Comp.  St 
i§  10523,  10648),  all  moneys  coming  into  the 
hands  of  a  sheriff  from  the  United  States  for 
the  support  of  federal  prisoners  must  be  paid 
over  and  accounted  for  by  him  to  the  county 
treasurer;  the  sheriff  being  allowed  to  put  in 
his  claim  to  the  county  for  expenses  incurred 
for  support  of  such  prisoners  in  the  same  man- 
ner and  at  the  same  rates  as  for  prisoners 
committed  by  the  state. 

4.  Prisons  «=>I8(I)  —  County  supervisors  may 
oontraot  for  oaro  of  federal  prisoners. 

Under  Pol.  Code,  |{  4000-4006,  4041,  it  Is 
the  function  of  the  board  of  supervisors  as  the 
constitated  business  agents  of  the  county,  and 
not  of  the  sheriff,  to  contract  with  the  federal 
authorities  as  to  the  compensation  to  be  de- 
manded for  federal  prisoners  while  confined  in 
the  county  Jail,  and  such  compensation  may  in- 
clude not  only  the  expense  of  feeding  the  pris- 
oners, but  a  Just  charge  for  all  other  supplies 
and  services  incident  to  maintaining  and  guard- 
ing them. 

5.  Prisons  ®=3l8(8)  —  Sheriff  mnst  keep  ae- 
count  of  expenses  of  oaring  for  prisoners. 

It  is  the  duty  of  the  sheriff  to  keep  an  ac- 
curate account  of  all  expenses  incurred  by  him 
in  caring  for  prisoners  in  his  charge. 

6.  Estoppel  <S=362  (3)— County  held  barred  by 
laches  from  requiring  accounting  by  sheriff 
of  money  received  for  federal  prisoners. 

Where  for  many  years  the  county  authori- 
ties knowingly  permitted  the  sheriff  to  deal 
with  the  money  received  from  the  federal  gov- 
'emment  for  care  of  its  prisoners  as  a  personal 
matter  without  accounting,  the  county  was  es- 
topped as  to  past  transactions  by  its.  laches 
from  requiring  the  sheriff  to  pay  the  full 
amount  received  into  the  county  treasury  and 
then  resort  to  his  daim  against  the  county  for 
reimbursement  but,  if  necessary  for  his  pro- 
tection, the  sheriff  should  be  permitted  to  re- 
tain and  apply  as  money  advanced  by  him  all 
amounts  shown  to  have  been  legitimately  ex- 
pended by  him  in  support  of  the  federal  pris- 
oners prior  to  the  commencement  of  the  coun- 
ty's action  against  him  to  compel  an  accounting. 

In  Bank. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   L.  H.  Talentliie,  Judge. 

Two  proceedings  In  mandamus  by  the 
County  of  Los  Angeles  against  John  C.  dine, 
sheriff  of  said  county.    From  Judgments  dis- 
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missing  the  petition  in  the  one  case  and  de- 
nying peremptory  writ  In  the  other  case,  pe- 
titioner appeals.   Judgment  reversed. 

A.  J.  Hill,  Hugh  Gordon,  and  Paul  Vallee, 
all  of  Los  Angeles,  for  appellant 

Gesner  Williams,  Milton  M.  Ck>hen,  and 
George  B.  Oryer,  all  of  Los  Angeles,  for  re- 
spondent. 

SLOANB,  J.  The  record  here  includes  two 
appeals  presenting  substantially  the  same 
is^ue  in  each.  The  proceedings  are  In  man- 
damus to  require  the  sherlll  of  the  couniy 
of  Los  Angeles  to  account  for  and  pay  Into 
the  county  treasury  money  received  by  him 
from  the  United  States  for  the  support  of 
federal  prisoners  confined  in  the  county  Jail. 

[1]  If  the  contention  of  the  petitioner  is 
correct  that  this  money  was  received  by  the 
sheriff  in  his  official  capacity  in  payment  for 
services  and  supplies  to  be  furnished  the 
federal  government  by  the  county  of  Los 
Angeles,  mandamus  is  the  proper  remedy  to 
compel  a  performance  of  the  official  duty  to 
properly  account  for  such  funds.  It  Is  the 
contention  of  the  respondent,  however,  that 
in  receiving  and  maintaining  federal  prisoners 
in  the  county  jail,  the  sheriff  is  acting  for 
and  as  the  agent  of  the  United  States,  and 
is  not  accountable  to  the  county  for  mmey 
received  for  the  support  of  such  prisoners. 

We  think  an  examination  and  comparison 
at  the  state  and  federal  statutes  relating  to 
the  matter  makes  It  sufficiently  dear  that 
this  contention  cannot  be  upheld.  The  follow- 
ing sections  of  the  Penal  Code  of  California 
and  of  the  United  States  Bevlsed  Statutes 
practically  cover  the  law  on  the  subject. 

Section  1601  of  the  Penal  Code  makes  It 
one  of  the  official  duties  of  the  sheriff  as  a 
state  officer  to  receive  and  keep  federal  pris- 
oners committed  to  the  Jail,  where  provision 
is  made  by  the  United  States  for  their  sup- 
port. Section  1611  of  the  Penal  Code  requires 
the  sheriff  to  receive  all  prisoners  cmnmiit- 
ted  by  competent  authority  and  directs  him 
to  provide  them  with  food,  clothing,  and  bed- 
ding, for  which  he  shall  be  allowed  a  reason- 
able compensation  to  be  determined  by  the 
board  of  supervisors,  and  to  be  paid  out  of 
the  county  treasury,  "except  as  provided  In 
the  next  section"  (which  exception  has  no 
application  to  the  matter  Involved  here). 

Section  5539  of  the  federal  statutes  (U.  S. 
Comp.  St  S  10523)  provides  that  aU  United 
States  criminals  imprisoned  in  state  Jails  or 
prisons  "shall  In  all  respects  be  subject  to 
the  same  discipline  and  treatment  as  convicts 
sentenced  by  the  courts  of  the  state  in  which 
such  Jail  •  •  •  Is  situated,  and  while 
so  confined  •  •  •  shall  be  exclusively  \m- 
der  the  control  of  the  officers  having  charge  of 
the  same  under  the  laws  of  such  state."  Un- 
der section  6647  of  the  federal  statutes  (U. 
S.  Comp.  St  I  10548)  it  is  directed  that  the 
Attorney  General  "shall  contract  with  the 


managers  or  proper  anthorlties  having  con- 
trol of  such  prisoners,  for  [their]  Imprison- 
ment, subsistence,  and  proper  employment" 

The  only  reasonable  deduction  from  tuese 
Interrelated  provisions  of  the  state  and  fed- 
eral laws  is  that  federal  prisoners  arc  to  be 
received  under  the  same  conditions  and  sub- 
ject to  the  same  Jurisdiction  and  control  as 
state  prisoners,  and  are  to  be  fed  and  pro- 
vided for  in  the  same  manner  by  the  sheriff, 
subject  to  contract  between  the  Attorney 
General  and  the  county  authorltitis  for  cuiu- 
pensation  to  the  county  for  their  mainteii- 
ance^ 

[2]  It  is  difficult  to  understand  how  the 
practice  has  t>een  established  and  recognized 
of  making  this  support  of  federal  prisoners 
merely  a  matter  of  personal  contract  between 
the  sheriff  and  federal  authorities  for  the 
payment  of  a  per  diem  rate  for  feeding  the 
prisoners,  while  all  the  other  outlay  for  Jail 
room,  guards,  beds,  and  bedding,  heat,  light, 
cooking,  laundry,  and  other  service  la  fur- 
nished by  the  county  without  remuneration. 
The  right  of  the  United  States  to  commit 
prisoners  to  the  Jails  or  prisons  of  a  state  is 
purely  a  matter  of  comity  extended  by  the 
states  and  is  subject  to  such  demands  for 
compensation  as  may  be  determined  by  con- 
tract with  the  proper  authorities.  Ex  parte 
Shores  (D.  a)  195  Fed.  627. 

It  is  admitted  in  the  record  that  during 
all  the  period  covered  by  these  mandamus 
proceedings  there  has  been  paid  to  the  sher- 
iff for  the  support  of  federal  prisoners  In 
the  Los  Angeles  Jail  35  cents  per  day  for 
each  prisoner,  and  that  for  the  total  period 
under  the  first  proceeding.  No.  6362,  from 
January  4,  1915,  to  and  including  March  31, 
1918,  the  amount  so  received  was  $11,230.96, 
and  for  the  period  covered  by  the  second  pro- 
ceeding. No.  6662,  from  AprU  1,  1918,  to  Au- 
gust 19,  1919,  the  amount  was  $4,091J15. 

It  Is  conceded  that  no  part  of  this  money 
has  been  accounted  for  or  paid  over  to  the 
county  of  Los  Angeles,  but  it  is  alleged  to 
have  been  entirely  expended  by  the  sheriff 
In  furnishing  meals  to  the  federal  prisoners. 

During  a  portion  of  the  time  involved  in 
these  transactions  the  sheriff  of  the  county 
of  Los  Angeles  has  been  entitled  to  a  salary 
of  14,000  per  annum,  and  for  the  remainder 
of  the  time  to  a  salary  of  $6,000  per  annum; 
and  whether,  under  the  Code  or  the  charts 
of  Los  Angeles  county,  the  law  has  been  that 
the  salary  so  allowed  should  be  in  "fall  com- 
pensation for  all  services  of  every  kind  and 
description"  rendered  by  virtue  of  his  office. 
Moreover,  under  the  law  already  cited  and 
the  further  provisions  of  sectlcm  4200  of  the 
Political  Code,  it  Is  evident  that  in  boarding 
federal  prisoners  the  sheriff  is  subject  to 
the  same  rules  and  limitations  as  are  pre- 
scribed for  prisoners  of  the  state  of  Califor- 
nia. Section  4200  of  the  Political  Code  pro- 
vides that  the  supervisors  shall  allow  to  the 
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J.  Law,  9,  69  Atl.  25,  the  New  Jersey  court 
was  dealing  with  the  precise  question  pre- 
sented here,  under  a  statnte  substantially 
like  our  own.    The  court  there  says : 

"Section  33  of  the  act  gOTerniog  sheriffs 
*  *  *  makes  it  the  duty  of  the  sheriff  of 
every  county  to  receive  all  persons  committed 
to  his  custody  by  the  authority  of  the  United 
States.  He  takes  them  into  his  custody  as 
sheriff;  he  remains  responsible  for  them  as 
sheriff,  and  all  moneys  paid  to  him  on  their  ac- 
count are  paid  to  him  as,  and  received  by  him 
as,  sheriff.  This  being  so,  moneys  paid  to  him 
by  the  federal  government  in  excess  of  what 
was  needed  for  the  food  and  care  of  federal 
prisoners  were  paid  to  him  as  compensation  for 
services  rendered  and  duties  performed  with 
relation  to  them  as  sheriff,  and  the  salary  pro- 
vided by  the  act  of  1905  is  in  lieu  of  such  com- 
pensation." 

Our  statutes  go  farther  than  this.  Hav- 
ing prorided  a  complete  scheme  for  compen- 
sating the  shericr  by  county  appropriations 
for  the  board  and  maintenance  of  all  pris- 
oners committed  to  the  county  Jail,  it  be- 
comes the  duty  of  the  sheriff  to  accouat  to 
the  treasurer  for  all  moneys  received  from 
the  government  for  its  prisoners,  and  to  pre- 
sent his  claim  to  the  county  for  his  remuu- 
eration.  Just  as  in  the  case  of  prisoners  com- 
mitted by  the  state  courta  It  does  not  fol- 
low that,  if  the  federal  authorities  see  fit 
to  stipulate  and  provide  for  a  more  liberal 
allowance  than  12  cents  per  meal  and  two 
meuls  per  day  for  each  of  its  prisoners,  the 
supervisors  may  not  authorize  such  special 
expenditure.  But  as  the  laws  stands  12  cents 
per  meal  and  two  meals  a  day  is  the  allow- 
ance authorized  by  the  supervisors  for  each 
prisoner.  The  allowance  of  35  cents  per  day 
was  the  entire  amount  paid  by  the  United 
States  for  the  maintenance  of  Its  prisoners 
In  the  county  Jail.  In  the  absence  of  express 
authority  to  do  so,  the  sheriff  surely  Is  not 
at  liberty  to  expend  this  entire  allowance  for 
meals  supplied  the  prisoners.  According  to 
the  respondent's  own  averments,  he  has  ex- 
pended the  whole  amount  of  35  cents  per 
day  for  their  food  alone,  leavfng  all  other 
Items  of  cost  to  the  county  unprovided  for. 
Even  if  he  had  the  ri^t  to  retain  in  his  own 
hands  the  money  necessary  to  feed  the  pris- 
oners, he  has  made  unauthorized  use  of  11 
cents  a  day  per  prisoner. 

The  burden  is  upon  the  respondent  to  sat- 
isfactorily account  for  the  money  received 
by  him  trout  the  federal  authorities  and  to 
show  that  it  has  been  disposed  of  according 
to  law. 

In  case  No.  6362,  which  was  tried  on  its 
merits,  there  is  a  failure  of  the  trial  court 
to  find  what  disposition  was  made  of  the  sum 
received  from  the  United  States.  The  finding 
is  "that  some  part,  if  not  all,  of  the  sum 
of  ?11,230.96  paid  to  the  respondent  by  the 
United  States  for  the  support  of  prisoners 
In  Board  of  Freeholder*  r.  Kaiser,  75  N.  |  committed   under  authority  of  the  United 


sheriff  his  necessary  expenses  for  boarding 
prisoners  in  the  county  jail,  providing  that 
the  board  of  supervisors  shall  fix  a  reason- 
able price  at  which  such  prisoners  shall  he 
hoarded,  which  price,  since  the  amendment  of 
1917  (St.  1917,  p.  1323),  is  not  to  be  less  than 
12  cents  for  each  meal  for  each  person.  It 
appears  that  the  board  of  supervisors  fixed 
the  price  of  boarding  prisoners  In  the  county 
}all  prior  to  the  amendment  at  8  cents,  and 
since  at  12  cents  per  meal. 

Tt  is  also  made  the  duty  of  all  officers  by 
constitutional  provision  and  statutory  enact- 
ment to  immediately  turn  over  to  the  treas- 
urer or  other  legal  depositary  all  moneys 
collected  for  the  use  of  any  county,  city  or 
town  or  other  public  or  municipal  corpora- 
tion. Const,  art  11,  1 16;  Pol.  Code,  K  ^SSfir- 
4294. 

(3,  4]  We  are  of  the  opinion  that  all  mon- 
eys coming  into  the  hands  of  the  sheriff  for 
the  support  of  federal  prisoners  is  for  the 
use  of  the  county,  and  that  it  was  and  is  the 
duty  of  the  sheriff  to  account  for  and  pay 
over  to  the  county  treasurer  all  money  so 
received  by  liim,  and  to  put  In  his  claim  to 
the  county  for  expenses  Incurred  for  support 
of  federal  prisoners  in  the  same  manner  and 
at  the  same  rates  as  for  prisoners  committed 
by  the  state  of  Oallfomia,  and  that  It  Is  the 
fonction  of  the  board  of  supervisors,  as  the 
constituted  business  agents  of  the  county,  to 
contract  with  the  federal  authorities  as  to 
the  compensation  to  be  demanded  for  caring 
for  federal  prisoners  while  confined  in  the 
county  jail.  It  is  entirely  obvious  that  such 
compensation  may  not  only  include  the  ex- 
pense of  feeding  the  prisoners,  but  a  Just 
diarge  for  all  other  supplies  and  services  In- 
cident to  maintaining  and  guarding  them. 
Neither  is  it  reasonable  to  suppose  that  the 
law  on  this  subject  is  to  be  construed  as 
making  the  sheriff  the  officer  of  the  county 
to  negotiate  a  contract  of  this  kind  involving 
compensation  for  so  extensive  a  service  by 
the  county.  Avery  ▼.  Pima  County,  7  Ariz. 
26,  80  Pac.  702:  Pol.  Code,  S|  4000-4003.  4041. 

[il  It  is  also  clearly  the  duty  of  the  sher- 
iff to  keep  an  accurate  account  of  all  ex- 
penses so  incurred  by  him  in  caring  for  pris- 
oners in  his  charge.  It  is  held  in  San  Fran- 
cisco V.  Mulcrevy,  15  CaL  App.  11,  113  Pac. 
339,  and  County  of  Alameda  v.  Cook,  32  Cal. 
App.  165,  162  Pac.  405,  that  the  services  per- 
formed by  a  county  clerk  under  the  federal 
naturalization  laws  are  performed  as  an 
officer  of  the  state,  and  that  the  fees  allowed 
such  clerk  must  be  accounted  for  to  the  coun- 
ty. If  sudi  is  the  iaw  In  a  matter  so  purely 
one  of  federal  Jurisdiction  as  that  of  nat- 
uralization of  aliens,  how  much  more  clearly 
must  It  appear  that  the  sheriff  is  acting  as 
an  officer  of  and  in  behalf  of  the  county  in 
extending  the  hospitality  of  the  county  Jail 
to  federal  prisoners, 
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States  and  Imprisoned  in  the  county  jail  was 
expended  and  actually  paid  out  by  re- 
spondent for  sncb  purposes."  This  Is  not  a 
flndlng  at  all  as  to  the  disposition  of  any 
specific  part  of  this  fimd.  Resi)ondent  is 
chargeable  with  all  of  it,  and  the  burden  is 
upon  him  to  show  that  he  expended  it  legitim- 
ately and  to  satisfactorily  show  in  accord- 
ance with  the  rules  governing  the  accounting 
of  trustees  (Bone  t.  Hayes,  154  Cal.  759,  99 
Paa  172)  what  amounts,  up  to  the  legal 
rate,  have  been  expended  in  the  feedlns  of 
federal  prisoners.  Any  balance  not  so  ac- 
counted for  he  should  be  required  to  pay  to 
the  county  treasurer. 

The  conclusion  of  the  trial  court  from  the 
facts  is  that  the  petitioner  is  not  entitled  to 
have  the  writ  of  mandate  issue,  inasmuch  as 
it  would  be  inequitable  to  do  so,  and  Judg- 
ment was  given  denying  the  writ. 

Under  the  views  of  the  law  herein  express- 
ed the  Judgment  will  have  to  be  reversed. 

We  agree  with  the  conclusion  of  the  court, 
however,  as  to  the  inequity  of  such  an  ap- 
plication of  the  law  under  the  circumstances 
shown  in  evidence  as  would  deprive  the  re- 
spondent of  compensation  for  feeding  the  fed- 
eral prisoners  within  the  amount  per  day 
which  he  was  authorized  to  expend. 

The  system  followed  of  permitting  the  sher- 
iff of  the  coimty  to  deal  with  this  fimd  as 
a  personal  naitter  and  without  keeping  any 
accounts  or  making  any  returns  to  the  coun- 
ty has  gone  on  through  successive  incumben- 
cies of  the  sheriff's  office  for  many  years. 
The  county  authorities  have  been  aware  of 
the  condition,  and  have,  in  effect,  consented 
to  it,  and  are  as  much  to  blame  for  a  mis- 
conception and  misinterpretation  of  the  law 
as  Is  the  sheriff. 

[I]  While  this  mutual  misconception  of  the 
law  cannot  relieve  the  sheriff  from  liability 
to  account  for  all  the  money  so  received 
which  is  Justly  due  the  county  after  crediting 
him  with  amounts  legally  expended,  we  are 
of  the  opinion  that  the  county  is  estopped 
as  to  past  transactions  by  Its  own  laches  from 
requiring  respondent  to  pay  the  full  amount 
received  into  the  county  treasury,  and  then 
resort  to  his  claim  against  the  county  for  re- 
imbursement. If  necessary  for  his  protec- 
tion, he  should  be  permitted  to  retain  and 
apply  as  money  advanced  by  him  all  amounts 
shown  to  have  been  legitimately  expended  by 
him  in  support  of  the  federal  prisoners  in 
his  charge,  prior  to  the  commencement  of 
this  action. 

In  the  second  proceeding,  case  No.  6662, 
the  petition  for  writ  of  mandate  was  dismiss- 
ed upon  sustaining  of  respondent's  demurrer 
to  the  petition  as  not  stating  a  cause  of 
action.  This  ruling  on  the  demurrer  and 
order  of  dismissal  was  erroneous. 

On  the  grounds  set  out  in  the  foregoing 


opinion  the  Judgment  in  each  caae  Is  re- 
versed. 

We  concur:  ANGELLOTTI,  C  J.:  SHAW, 
J.;  OLNBY,  J.;  LBNNON,  J.;  WILBUK,  J.; 
LAWLOR,  J. 


(185  Cal.  3Z1) 
PACIFIC  WOOD  &  COAL  CO.  V.  OSWALD 
et  al.    (L.  A.  6422.) 

(Supreme  Court  of  CaUforina.    March  18, 
1921.) 

Appeal  and  error  «=>IOI  1(1)— Findings  of  the 
trial  court  on  conflicting  evidence  held  con* 
elusive  on  appeal. 
In  an  action  on  a  public  contractor's  bond 
for  materials   and   sapplies   furnished   a   sab- 
contractor,  lield  that  tliere  was  such  material 
conflict  in  the  evidence  as  to  the  amount  of 
supplies   furnished    that    the    appellate   court 
would  not  disturb   the   findings   of  the  trial 
court  in  defendant's  favor, 

Dq>artment  2. 

Appeal  from  Snperlor  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  the  Pacific  Wood  &  Coal  Com- 
pany against  George  H.  Oswald  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.     Affirmed. 

Eugene  Daney  and  B.  H.  Lamme,  both  ol 
San  Diego,  for  appellant. 

Charles  C.  Crouch  and  Crouch  &  Chambers, 
all  of  San  IMego,  for  re^ondents. 

SLOANE,  J.  This  action  was  brought  by 
plaintiff  to  recover  for  materials  and  sup- 
plies alleged  to  have  been  furnished  to  one 
Jesse  Knight,  a  subcontractor  upon  a  street 
grading  contract,  and  alleged  to  have  be^i 
furnished  and  used  in  connection  with  the 
work  contracted  for.  The  original  contract 
was  between  the  county  of  San  Diego  and 
George  H.  Oswald,  and  a  certain  portion  of 
the  work,  namely,  the  grading  and  surfacing 
of  a  number  of  streets  in  road  district  Mo.  2 
of  the  county  of  San  Diego,  in  Normal 
Heights,  a  subdivision  Just  outside  of  the  dty 
of  San  Diego,  was  sublet  by  the  original  con- 
tractor to  the  defendant  Jesse  Knight  In 
connection  with  the  execution  of  the  original 
contract  the  statutory  bond  was  given,  se- 
curing the  payment  for  all  labor,  materials 
and  supplies  "furnished  for  or  used  in  con- 
nection with  said  work."  The  bond  was  exe- 
cuted by  defendants  (Jeorge  Oswald,  as  prin- 
cipal, and  John  6.  Althouse,  Tillie  M.  Alt- 
house,  J.  M.  Oswald,  and  N.  C.  Oswald,  as 
sureties.  The  action  is  against  the  sureties 
on  this  bond  and  against  the  subcontractor, 
Jesse  Knight  The  supplies  and  materials 
for  which  recovery  is  sought  consist  chiefly 
of  hay  and  grain  alleged  to  have  been  used 
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in  feeding  the  horses  and  mules,  and  coal  for 
operating  machinery  and  for  camp  uses,  on 
the  contract  The  liability  of  the  sureties  on 
the  bond  for  supplies  of  this  nature  used  in 
prosecuting  the  work  was  sustained  In  a 
former  appeal  In  this  action.  Pacific  Wood  & 
Coal  Co.  ▼.  Oswald  et  al.,  179  Cal.  712,  178 
Pac.  854.  The  Items  for  which  recovery  Is 
claimed  cover  a  period  of  nearly  two  years 
from  October  1,  1912,  and  aggregate  the  sum 
of  $16,812.77,  with  payments  credited  of  $12,- 
348.80,  leaving  a  balance  for  which  Judgment 
was  demanded  of  $4,463.97.  The  appeal  Is 
from  a  judgment  In  £tvor  of  the  defendants. 
The  controversy  on  the  appeal  centers  on 
the  following  finding  of  the  trial  court.  The 
court  finds: 

"That  during  the  progreei  of  the  said  work 
the  plaintiff  sold  and  delivered  to  the  said  Jesse 
Knight  for  use  upon  said  worlc,  hay,  grain  and 
supplies  at  the  agreed  price  and  of  the  reason- 
able value  of  $702.83  and  no  more.  The  court 
finds,  however,  that  all  of  the  materials  sold 
and  delivered  or  sold  or  delivered  or  furnished 
to  the  said  Jesse  Knight  by  plaintiff  for  use 
opon  the  said  work,  had  been  fully  paid  for  b; 
the  said  Jesse  Knight  prior  to  the  commence- 
ment of  this  action." 

It  does  not  seem  to  be  seriously  controvert- 
ed that  the  plaintlfr  sold  and  delivered  sub- 
stantially all  of  the  supplies  included  in  this 
action  to  Jesse  Knight  within  the  period 
spedfled.  The  dispute  is  as  to  the  suflSclency 
of  the  proof  that  any  greater  amount  or 
value  than  that  found  by  the  court  was  fur- 
nished for  or  used  In  connection  with  this 
contract 

The  evidence  on  this  point  Is  certainly 
very  confusing  and  unsatisfactory.  It  Is 
c«mceded  that  Jesse  Knight  during  this  pe- 
riod of  time  was  carrying  on  In  his  own  name 
several  other  similar  grading  contracts  in 
and  about  the  city  of  San  Diego,  and  was  ob- 
taining supplies  of  the  same  kind  as  charged 
in  this  account  from  the  plaintiff  for  use  on 
all  of  these  contracts.  Besides  these  per- 
sonal ventures,  he  was  engaged  In  other  grad- 
ing contracts  in  association  with  one  or  more 
partners,  as  "Jesse  Knight  &  Co.,"  to  which 
partnership  the  plaintiff  also  furnished  like 
supplies. 

Some  pains  seem  to  have  been  taken  by 
plaintiff  in  Its  bookkeeping  to  segregate  the 
personal  accounts  of  Jesse  Knight  from  those 
of  the  Jesse  Knight  Company,  but  as  between 
the  various  personal  contracts  of  Jesse 
Knight  there  Is  very  little  to  determine  to 
what  account  the  larger  number  of  the  Items 
are  properly  chargeable.  The  statenfent  of 
the  account  as  set  out  In  Exhibit  A,  attached 
to  the  complaint,  sets  forth  the  entire  item- 
ized dalm  sued  on  under  a  diarge  to  "Jesse 
Knight,  as  subcontractor  under  George  H.  Os- 
wald for  certain  work  in  road  improvement 
district  No.  2,  San  Diego  County,  Oal." ;  but 
when  we  turn  to  the  record  of  the  original 
oitries  from  plaintUTs  books  they  do  not  sat- 


isfactorily show  the  Items  as  (£arged  to  this 
account  The  exhibits  from  plaintiff's  ledger 
account  show  the  charges  variously  to  "Jesse 
Knight,  Grape  &  Artie,"  "Jesse  Knight 
Spreckels  Building,  Grape  &  Artie,"  "Jesse 
Knight,  Grape  &  Artie,  Coral,"  "Jesse 
Knight  (Spreckels  Bldg)  R.  D.  2-98  K.," 
"Jesse  Knight  R.  D.  2,  98  K,"  "Jesse  Knight, 
Good  Springs,  Nevada." 

From  October  1,  1912,  the  beginning  of  the 
account  sued  on,  the  Items  in  the  ledger  are 
charged  to  the  address  Grape  and  Artie 
streets,  to  the  date  February  24,  1913.  Prom 
March  1,  1913,  to  June  21,  1913,  they  are 
charged  to  "Jesse  Knight  (Spreckels  Build- 
ing). R.  D.  2,  98K,"  and  from  June  24,  1913, 
to  February  28, 1914,  to  "Jesse  Knight,  R.  D. 
No.  2,  98  K."  From  the  latter  date  to  Au- 
gust 13,  1914,  the  charge  is  made  to  "Jesse 
Knight  Good  Springs,  Nevada."  The  letters 
and  figures,  "R.  D.  2,"  refer  to  road  district 
No.  2  of  San  Diego  county,  and  this  Normal 
Heights  contract  is  shown  to  have  been  in 
that  district  But  Jesse  Knight  appears  to 
have  been  carrying  on  other  contracts  in  this 
vicinity  during  the  same  period,  some  of 
which,  at  least  were  in  this  district,  and 
others  were  operated  in  the  same  neighbor- 
hood and  from  the  same  grading  camp  that 
served  the  Normal  Heights  Job. 

Practically  all  these  various  Jobs  which 
Jesse  Knight  was  conducting  in  this  vicin- 
ity and  In  widely  separated  sections  of  the 
city  of  San  Diego  required  the  same  class  of 
supplies  charged  to  the  account  of  this  ctm- 
tract.  It  sufficiently  appears  that  no  supplies 
or  materials  fumlidied  were  used  In  further- 
ance of  this  contract  excepting  such  as  were 
finally  delivered  to  the  contractor's  camp  at 
Normal  Hdghts,  and  defendants  claim  that 
much  of  the  material  delivered  at  this  camp 
was  for  the  use  of  other  Jobs. 

There  are  certain  items  In  this  account  in- 
itialed on  the  ledgers  with  the  letters  "N. 
H."  The  testimony  on  behalf  of  plaintiff  is 
that  these  letters  dfenote  Normal  Heights,  and 
that  they  were  entered  from  time  to  time, 
after  the  goods  were  bought  and  charged,  by 
plaintiff's  general  manager,  in  the  process  of 
checking  up  the  various  items  with  Jesse 
Knight,  and  by  his  authority.  But  Knight 
creates  a  conflict  on  this  point  by  denying 
such  ratification.  In  fact  plaintiff's  books 
are  of  little  evidentiary  value  excepting  as 
showing  the  general  state  of  Jesse  Knight's 
account  with  plaintiff  without  regard  to  any 
particular  contract. 

But  even  where  the  book  account  on  its 
face  shows  items  charged  to  the  Normal 
Heights  Job,  it  furnishes  but  one  element  of 
the  necessary  proof  to  establish  the  liability 
of  the  sureties  on  the  contractor's  bond. 
(Donceding  that  it  is  not  required  of  plaintiff 
to  show  by  direct  evidence  that  every  sack 
of  barley,  bale  of  hay,  or  load  of  coal  fur- 
nished actually  went  into  the  furtherance  of 
this  contract  it  is  at  least  essential  to  show 
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tbal  It  was  furnished  and  delivered  on  the 
job  for  that  use.  Here,  again,  the  proof  se- 
rlonsly  fails. 

The  evidence  relating  to  deliveries  traces 
very  little  of  these  supplies  to  the  Normal 
Heights  job.  It  Is  claimed  by  respondent, 
and  we  are  unable  to  discover  that  such  Is 
not  the  fact,  that  the  actual  delivery  to  this 
Job  .of  any  greater  amount  of  supplies  than  as 
found  by  the  trial  court  is  not  shown  by  the 
evidence.  PlaintUTs  witnesses  do  testify  to 
certain  deliveries  which  they  actually  fol- 
lowed to  the  grounds.  But  in  most  Instances 
the  goods  were  either  called  for  and  hauled 
away  from  plaintiff's  warehouses  by  Knight's 
teams,  or  were  delivered  for  his  use  at  other 
points  than  the  Normal  Heights  headquar- 
ters. 

The  state  of  the  evidence  on  this  point 
most  favorable  to  the  plaintiff  company  is 
that  of  its  manager,  Mr.  Akerman.  The  un- 
certainty and  Indeflniteness  of  this  proof  Is 
shown  by  some  of  his  testimony.    He  says: 

"It  was  all  delivered  to  the  Normal  Heights 
job  or  to  Jesse  Knigbt  or  his  order,  or  to  his 
teams  at  our  warebonse  yard.  Once  a  month, 
I  bad  a  settlement  with  Jesse  Knight  and  when 
that  settlement  was  raade  and  the  aocount  O. 
E.'d  I  would  at  the  end  of  this  month  make  a 
mark  of  some  kind  to  indicate  wc  bad  checked 
up  the  account  and  it  was  O.  K.'d  up  to  that 
date.  •  •  •  It  was  by  his  checks  that  all 
these  statements  were  made.  You  must  re- 
member he  had  four  or  five  jobs  on  at  that 
time.  He  had  one  at  Point  Loma.  I  think 
there  were  two  at  Point  Loma.  He  had  one 
at  Grape  and  Arctic.  He  bad  one  at  Ninth 
and  C.  He  had  one  up  near  the  reservoir,  and 
then  the  Normal  Heights  job,  and  I  think 
there  were  other  smaller  jobs  at  the  same  time, 
and  be  liad  a  big  feed  corral  down  at  Ninth,  and 
I  where  he  kept  at  times  as  high  as  100  mules. 
We  delivered  a  good  deal  of  stuff  at  Ninth  and 
I,  to  go  to  all  the  jobs.  •  •  •  The  bulk  of 
these  supplies  was  taken  from  Fourth  and  K 
streets,  but  we  also  had  a  warehouse  at  Fifth 
and  University,  some  of  it  went  from  there, 
and  I  think  we  drew  some'from  Twenty-Sixtli 
and  Logan;  we  have  a  warehouse  there. 
*  *  *  In  some  cases  we  delivered  the  grain, 
in  other  Cases  he  hauled  it  away.  In  some 
cases  we  would  sell  in  cars,  and  he  would  come 
and  unload  them  and  haul  them  to  the  various 
jobs.  *  *  *  I  know  this,  that  we  would  get 
the  order  to  deliver  so  many  sacks  of  grain  for 
a  certain  job,  and  deliver  it  to  Normal  Heights, 
if  he  was  busy,  or  deliver  it  to  Grape  or  Juni- 
per or  Point  Loma,  or  be  would  say,  'I  will 
come  and  call  for  it;  or  put  it  on  my  wagon 
and  I  will  haul  it  myself.'  Every  kind  of  de- 
livery conceivable  was  made  during  the  time 
we  were  working  on  those  jobs  and  selling 
Jesse  Knight  these  goods.  The  only  thing  we 
have  to  show  where  any  of  these  goods  were 
delivered  are  the  entries  on  our  books  and  my 
knowledge  of  checking  up  with  Jesse  Knight 
on  these  various  jobs.  The  tickets  were  all 
checked  up  monthly  with  Jesse  Knight,  and 
after  they  were  checked  up  for  the  various  jobs 
the  tickets  were  destroyed." 


There  was  much  more  testimony  by  Mr. 
Akerman,  but  to  the  same  effect 

It  la  apparent  that  plaintiff  relies  princi- 
pally for  the  accuracy  of  Its  charges  to  the 
Normal  Heights  job  upon  the  alleged  check- 
ing up  of  these  accounts  from  month  to 
month  with  Jesse  Knight.  This  might,  prima 
fade,  be  sufiicient  but  for  the  fact  that  Jesse 
Knight  testifies  that  he  did  not  check  up 
these  accounts  with  plaintiff,  or  designate  the 
Items  chargeable  to  the  Normal  Heights  con* 
tract.  He  had  testified  regarding  these  mat- 
ters substantially  as  follows: 

"I  did  not  instruct  Mr,  Akerman  about  tha 
15th  of  October,  1912,  to  charge  all  feed  after 
that  date  to  the  Normal  Heights  job.  I  don't 
think  he  knew  when  I  took  it  really.  It  was 
just  one  continuous  account.  I  have  never 
been  out  of  his  debt  since  I  have  been  in  the 
country  that  I  know  of.  •  •  •  I  paid  for  all 
the  stuff  that  I  used  on  Normal  Heights  and 
more  too.  *  *  •  I  generally  made  the  deliv- 
eries of  the  grain  I  bought  from  the  plaintiff 
myself.  The  grain  at  Normal  Heights  I  sent 
my  own  truck  for  and  that  which  was  delivered 
over  there  and  used  there.  Q.  Did  you  go 
down  once  a  month  and  have  statements  check- 
ed up  with  Mr.  Akerman  and  tell  him  this  was 
to  go  there,  and  that  was  to  go  there,  and  so 
forth.  A.  No.  We  did  not  do  that.  It  was 
just  a  running  account.  I  would  get  it  there 
when  I  could,  and  pay  him  when  I  could  and  it 
was  just  a  running  account  all  the  time." 

On  cross-examination  of  Jesse  Knight  by 
plaintiff's  attorney  this  testimony  was  elicit- 
ed: 

"Q.  Is  it  a  fact  that  you  and  Mr.  Akerman, 
say  on  an  average  of  once  a  month,  met  and 
went  over  your  different  statements  and  tags 
and  distributed  them  to  the  particular  account 
to  which  they  belonged.  A.  No,  sir.  I  never 
had  time  for  that.    Neither  did  he. 

"Q.  Didn't  you  meet  about  once  a  month  and 
determine  where  the  different  items  belonged. 
A.  No,  sir.  Wliat  have  I  a  bookkeeper  for?  I 
never  bothered  with  that  kind  of  stuff. 

"Q.  Did  you  ever  go  down  to  his  place  of 
business?  A.  Yes,  sir,  I  have'  been  there  hun- 
dreds of  times. 

"Q.  Did  you  at  any  time  while  you  were  there 
discuss  your  account?  A.  Yes,  sir;  we  used 
to  get  the  gloves  on  occasionally  and  go  round 
and  round. 

"Q.  Did  you  go  over  the  items  of  the  various 
accounts?  A.  No,  sir.  Not  in  detail.  We  nev- 
er went  into  that.  It  was  a  general  proposi- 
tion. He  thought  the  load  was  getting  too 
heavy,  and  1  knew  it  was.    •    •    • 

"Q.  Did  you  ever  know  that  Mr.  Akerman 
or  his  company  was  attempting  to  keep  sepa- 
rate accounts  of  the  different  jobs,  of  what 
went  in  from  their  place  to  the  different  jobs? 
A.  Oh,  no;  they  couldn't  do  that  ^ley  didn't 
know  when  I  took  a  job  and  when  I  didn't  We 
had  Jesse  Knight  Company  and  Jesse  Knight, 
that  is  aU." 

While  the  testimcmy  of  Jesse  Knight  was 
quite  as  vague  and  oncertaln  In  many  partlo- 
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tilaxs  as  that  of  the  plalntUTs  witnesses,  and 
there  was  much  to  weaken  the  force  of  his 
testimony,  it  was  sufBcient  to  raise  a  sub- 
stantial conflict  as  to  the  alleged  method  of 
segregating  the  items  on  the  various  con- 
tracts, and  we  are  not  at  liberty  to  question 
the  flndingB  of  the  trial  court  based  on  such 
evidence.  Moreover,  there  were  many  inac- 
curacies in  the  items  of  account  as  shown 
on  the  books  charged  to  the  account  sued  on. 
Throughout  the  account  numerous  charges 
occur  of  coal  In  considerable  quantities  for 
use  In  a  steam  shovel,  whereas  the  only 
steam  shovel  on  this  Job  was'  an  oil  burner. 
In  further  illustration,  a  charge  of  January 
21,  1913,  for  19  bales  6f  alfalfa  was  posted 
from  a  blotter  entry  which  was  marked  "9th 
and  I  chg.  Evans."  February  S,  1913,  20 
sacks  white  oats  marked  "9th  and  I.  Chg.  & 
paid  by  J.  Spragel."  There  are  some  35  or 
40  of  these  charges  aggregating  hundreds  of 
dollars,  which  respondent  apparently  has 
shown  to  have  been  delivered  to  other  ac- 
counts than  the  one  sued  on. 

This,  with  the  other  matters  pointed  out, 
further  discredit  plaintitTs  evidence,  and  we 
think  Justify  the  court  in  rejecting  all  items 
not  ezpUdty  shown  to  have  been  delivered 
for  consumption  on  this  contract 

We  are  not  prepared  to  question  the  find- 
ing of  the  court  that  only  items  to  the  value 
of  $702.83  were  speciflcally  traced  for  use  on 
this  Job,  so  far  as  evidence  of  their  sale  and 
delivery  for  that  purpose  Is  afSrmatlvely 
shown. 

It  was  admitted  by  Jesse  Knight  that  a 
large  proportion  of  all  the  supplies  for  his 
horses  and  mules  used  on  the  Normal  Heights 
contract  was  furnished  by  the  plaintiff  com- 
Ikany,  and  this  inust  have  run  into  thousands 
of  dollars  In  value.  But  the  evidence  also 
diowB  that  thousands  of  dollars  were  paid 
on  account. 

The  witness  Granger,  who  was  financing 
Knight  on  this  contract,  testified  that  he 
watched  the  Job  very  closely,  and  knew  wh^e 
the  grain  was  delivered  and  knew  when  the 
bills  were  rendered  and  put  up  the  money 
for  them,  and  that  along  the  latter  part  he 
would  not  allow  Knight  to  i^ve  a  check  un- 
less he  O.  K.'d  It,  and  that  he  gave  checks 
for  this  grain  and  O.  K.'d  them.  Summing 
the  matter  up,  he  testified: 

"I  put  op  the  money  And  Jesse  Knight  made 
the  checks  and  I  O.  K.'d  them  for  this  grain 
that  was  fnrnisbed  by  Mr.  Akerman,  I  remem- 
ber that." 

The  plaintiff  credits  defendants  with  pay- 
ments on  account  of  supPles  furnished  for 
use  on  this  contract  In  the  sum  of  $12,348.80. 
It  may  be  conceded,  therefore,  that  sui^lles 


to  that  amount  were  acChally  furnished  and 
used.  In  order  to  recover  anything  In  this 
action  the  plaintiff  must  furnish  satisfactory 
proof  that  it  sold  and  delivered  to  the  use  of 
this  special  contract  supplies  in  excess  of 
that  amount  In  view  of  the  finding  of  the 
trial  court  that  it  can  trace  under  the  evi- 
dence materials  only  to  the  value  of  $702.83 
to  this  Job,  and  that  "all  of  the  materials  sold 
or  delivered  or  furnished  to  Jesse  Knight  by 
plaintiff  for  use  upon  the  said  work  had  been 
fully  paid  for,"  and  the  admitted  payments 
exceeding  $12,000,  and  with  the  general  dec- 
larations of  defendants'  witnesses  that  all 
payments  for  such  supplies  had  been  made, 
we  find  ourselves  unable,  -  under  the  record 
here,  to  find  proof  of  an  unsatisfied  balance 
on  this  account 

It  may  be  conceded  that  the  same  degree 
of  certainty  in  tracing  the  materials  fur- 
nished into  the  actual  application  to  the 
work  under  the  contract  is  not  required  or 
perhaps  possible  under  the  law  governing 
this  class  of  contracts  as  would  be  required 
in  the  case  of  mechanics'  liens,  where  the  ma- 
terials furnished  enter  into  and  become  part 
of  the  structure. 

Here,  the  sureties  became  liable  for  ma- 
terials and  supplies  which  contributed  to  the 
carrying  on  of  the  work.  Feed  furnished  to 
the  contractor's  mules  and  horses  used  In 
prosecuting  the  work  would  be  chargeable 
to  this  account  though  delivered  and  used 
miles  from  the  actual  scene  of  operations. 
But  it  is  Incumbent  upon  the  plaintiff  to  sat- 
isfactorily prove  that  all  of  the  materials 
charged  were  delivered  .and  used,  or,  at 
least,  contracted  for  the  promotion  of  this 
specific  Job,  and  although  it  is  clearly  estab- 
lished that  some  of  the  Items  of  this  account 
were  so  contracted  and  used,  and  It  Is  appar- 
ent from  the  admissions  of  defendants  that 
much  more  of  the  materials  than  were  spe- 
dfleally  traced  to  the  Joh  were  actually  re- 
ceived and  used,  It  would  be  purely  a  conjec- 
ture to  find  that  there  had  been  materials 
furnished  in  excess  of  those  covered  by  the 
credited  payments. 

This  Is  one  of  the  class  of  cases  peculiarly 
difficult  to  review  from  the  printed  tran-  • 
script.  The  trial  court  was  In  a  much  better 
position  to  unravel  the  intricacies  of  this  con- 
fused account  than  this  court  can  possibly  be, 
and  in  view  of  the  substantial  conflict  in  the 
vital  iKiint  in  this  controversy,  as  to  the  iden- 
tification of  the  items  properly  chargeable  to 
the  defendants,  we  cannot  disturb  the  conclu- 
sions of  the  court  that  there  is  nothing  due 
the  plaintiff: 

The  Judgment  is  affirmed. 

We  concur:  WILBUR,  J.;  LONNON,  J. 
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HIDEOUT  V.  CITY  OF  LOS  ANGELES  et  al. 
(two  oases).     (L.  A.  6499,  6500.) 

(Supreme  (3onrt  of  (Jalifornia.     March  31, 

IQZi,    Rehearing  Denied  April 

28,  1921.) 

1.  Elections  ®=9 166  — General  ballot  reqaire- 
nents  apply  to  ballots  at  special  municipal 
election  on  propositions. 

Under  Gen.  Laws  1915,  No.  2371,  p.  1151, 
and  Los  Angeles  Charter,  {  2,  sobd.  4,  and  sec- 
tions 199,  202,  reqairing  municipal  elections 
to  be  held  in  accordance  with  the  proTisions 
of  the  state  laws,  the  ballots  at  special  munici- 
pal elections  to  vote  on  propositions  submitted 
to  the  electors,  as  well  as  those  containing 
names  of  candidates,  must  be  marlced  "Munici- 
pal Xicket"  and  contain  the  instructions  to  vot- 
ers, as  required  by  Pol.  0>de,  |  1197,  subds.  6, 
10,  U. 

2.  Elections  «=929l— Mast  be  held  valid  unless 
plainly  illegal. 

In  election  contests,  it  is  the  duty  of  the 
court  to  validate  the  election,  if  possible,  and 
it  must  be  held  valid  unless  plainly  illegal. 

3.  Elections  ^=>27 1— Departure  from  directory 
provision   invalidates  only  If  Injurious. 

WhUe  a  violation  of  a  mandatory  provision 
regarding  elections  vitiates  the  election,  a  de- 
parture from  a  directory  provision  does  not 
render  it  void,  if  there  is  a  substantial  com- 
pliance with  the  requirements  and  no  showing 
that  the  result  was  changed  or  the  rights  of 
the  electors  affected  by  the  deviation. 

4.  Elections  ®=>27 1— Requirement  not  going  to 
merits  of  elections  Is  directory. 

A  provision,  the  observance  of  which  is  not 
expressly  declared  to  be  essential  to  the  valid- 
ity of  the  election,  is  mandatory  if  the  act  en- 
joined goes  to  the  substance  or  necessarily  af- 
fects the  merits  or  results  of  the  election;  oth- 
erwise it  is  directory. 

5.  Elections  €=> 1 86 (I)— Requirement  of  print- 
ing "Municipal  Ticket"  on  badt  of  ballot  Is 
directory. 

The  requirement  of  Pol.  Code,  {  1197,  that 
the  words  "Municipal  TiclLet"  shall  be  printed 
on  the  bacli  of  the  ballot,  was  intended  pri- 
marily for  the  convenience  of  the  election  of- 
ficials, in  view  of  section  1257,  requiring  the 
canvass  of  general  ticlcets  to  be  completed  be- 
fore that  of  municipal  ticltets,  and  is  directory, 
not  mandatory. 

6.  Elections  i8=9 189— Proportion  of  space  al- 
lotted to  instructions  on  tidcet  submitting 
propositions  held  not  to  Invalidate  ballot. 

The  fact  that  the  space  allotted  to  instruc- 
tions to  voters  on  a  special  municipal  ticliet 
submitting  propositions  was  greater  than  that 
in  the  sample  ballot  contained  in  Pol.  Code,  { 
1197,  does  not  invalidate  the  ballot,  where  it 
appeared  that  the  question  submitted  was  print- 
ed in  full  and  in  type  not  unreasonably  small. 


7.  Elections  <3=>I86(I)  —  Noncompliance  with 
directory  provisions  which  prevent  electors' 
expression  of  wills  Is  fatal. 

Though  the  requirements  not  observed  in 
the  printing  of  ballots  were  directory,  the  elec- 
tion cannot  stand  if  the  departure  therefrom 
was  of  such  nature  that  it  precluded  a  consid- 
erable number  of  electors  from  expressing  their 
wills  at  the  polls,  thus  preventing  a  free  and 
fair  election. 

8.  Elections  i3=329 1— Burden  Is  on  contestant 
to  prove  defective  ballots  Invalidated. 

Where  the  violations  of  the  directory  pro- 
visions regarding  the  form  of  ballots  were  not 
so  gross  or  radical  as  to  give  rise  to  a  presump- 
tion of  unfairness,  the  burden  is  on  one  con- 
testing the  result  of  the  election  to  prove  the 
unfairness  claimed  to  have  resulted. 

9.  Elections  (8=9295(1)— Evidence  held  not  to 
support  finding  defects  In  ballots  affecting  re- 
sult 

In  proceedings  to  annul  a  special  city  elec* 
tion  on  propositions  submitted  to  the  voters, 
evidence  that  more  than  enough  ballots  to  have 
changed  the  result  were  voted  blank  or  not 
voted  by  those  who  cast  ballots  at  the  general 
election  held  at  the  same  time,  and  that  some 
of  the  voters  stated  they  thought  the  special 
ballots  were  samples,  does  not  show  that  the 
form  of  instructions  to  voters  or  the  omission 
of  the  words  "Municipal  Ticket"  from  the  back 
of  the  ballots  affected  the  result 

10.  Appeal  and  error  ^=9996 — Inferences  sup- 
ported  by  evidence  and  not  contrary  to  ex- 
perience cannot  be  disturbed. 

An  inference  by  the  trial  court  supported 
by  the  evidence,  and  not  opposed  to  human  ex- 
perience and  reason,  cannot  be  disturbed  by  an 
appellate  court,  under  Code  Civ.  Proc.  ${  1958, 
1900. 

In  Bank. 

Appeal  from  Superior  Court  Los  Angeles 
County;   Leslie  R.  Hewitt,  Judge. 

Two  actions  by  Mary  Rideout,  plaintiff, 
against  the  City  of  Los  Angeles  and  others, 
to  annul  special  municipal  elections.  Judg- 
ments for  defendants  in  each  case,  and 
plaintiff  appeals.    Affirmed. 

Edgar  G.  Pratt  of  Los  Angeles  (Henry  M. 
Willis,  of  Los  Angeles,  of  counsel),  for  ap- 
pellant. 

Charles  S.  Bumell,  W.  B.  Mathews,  Lewis 
E.  Whitehead,  Ray  0.  Eberhard,  and  Trent 
O.  Anderson,  all  of  Los  Angeles,  for  respond- 
ents. 

LENNON,  J.  The  two  above-entlCled  cases 
are  taxpayers'  actions  In  the  nature  of  equi- 
ty proceedings  to  annul  two  special  munici- 
pal elections  held  in  the  city  of  Los  Angeles 
on  June  3,  1919,  and  practically  take  the 
form  of  election  contests.  Gibson  v.  Board 
of  Supervisors,  80  Cal.  359,  22  Paa  225.  Be- 
ing Identical  in  nature  and  in  points  raised. 
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the  two  cases  were  consolidated  for  trial. 
The  present  appeals  are  taken  by  plaintiff 
from  Judgments  In  favor  of  defendants. 

At  the  special  election  attacked  In  the 
first  above-entitled  case,  the  question  submit- 
ted to  the  voters  Involved  the  authorization 
of  the  Issuance  of  bonds  to  the  amount  of 
$13,500,000,  for  the  purpose  of  raising  money 
to  be  exi>ended  partly  In  constructing  and 
acquiring  works  for  supplying  the  city  with 
electricity  for  light,  heat,  and  power,  and 
partly  In  purchasing  an  electric  distributing 
system;  the  proposition  presented  at  the  spe- 
cial election  assailed  in  the  second  case  was 
that  of'  selling  to  the  Southern  California 
Edison  Company,  for  a  period  not  exceeding 
15  years,  surplus  electric  energy  which  said 
dty  might  generate  in  excess  of  Its  own  re- 
quirements, and  also  of  supplying  the  dty 
of  Pasadena  with  snob  surplus  energy. 
These  two  si>eclal  elections  were  called  and 
held  at  the  same  time,  with  the  same  pre- 
cincts and  iwlling  places,  as  the  general  mu- 
nldiMl  election  of  the  city  of  Los  Angeles, 
and  the  same  individuals  acted  as  officials 
in  all  three  elections.  No  consolidation  of 
the  elections  was  effected,  however,  and  Bei>- 
arate  ballots  were  used  in  the  three  elections. 
Both  propositions  submitted  at  the  special 
elections  received  the  required  two-thirds 
affirmative  vote,  the  results,  as  ascertained 
upon  a  recount,  being  as  follows:  Bond  elec- 
tion, 46,462  in  favor  and  21,270  against,  or 
1,306  in  excess  of  the  requisite  two-thirds; 
power  sale  election,  43,679  in  favor  and  21,- 
246  against,  or  397  more  than  the  required 
two-thirds. 

[1]  Alleged  defects  In  the  form  of  the  bal- 
lots are  the  reasons  .assigned  by  appellant 
for  the  attempt  to  obtain  the  annulment  of 
the  special  elections.  According  to  the  pro- 
visions of  the  Municipal  Improvement  Act, 
porsuant  to  which  the  bond  election  was 
held,  that  election  was  governed,  in  all  par^ 
tlcnlars  not  recited  in  the  ordinance  calling 
the  electioq,  by  the  law  covering  and  con- 
trolling the  holding  of  municipal  elections  in 
the  munidpallty.  Gen.  Laws  1916,  p.  1151. 
The  power  sale  election  was  held  pursuant 
to  the  charter  of  Los  Angeles  (Charter  of 
City  of  Los  Angeles,  f  2,  subd.  4),  and  was 
likewise  subject  to  the  laws  governing  the 
holding  of  munlcli>al  elections.  The  ordi- 
nance calling  the  elections  also  expressly 
stated  that  the  provisions  for  holdlog  mu- 
nidpal  elections  applied.  The  charter  of  the 
mnnldpality  in  question  provides  that  all 
elecUons,  except  as  otherwise  provided  in 
the  charter,  shall  be  "conducted  and  held  in 
accordance  with  the  provisions  of  the  laws 
of  the  state  for  the  holding  of  general  elec^ 
tions  In  effect  at  the  time."  Charter  of  City 
of  Loa  Angeles,  K  190.  202.  The  form  of  the 
special  electicm  ballots  here  under  considera- 
tion was  therefore  prescribed  by  section  1197 
of  the  Political  Code,  which  comprises  the 
general  law  of  the  state  upon  the  subject 
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The  omission  to  print  the  words  "Munld- 
pal  Ticket"  on  the  back  of  these  ballots  and 
the  heaviness  of  the  type  and  size  of  the 
space  occupied  by  the  printed  instructions  to 
voters  are  the  particulars  wherein  the  spe- 
cial election  ballots  are  claimed  to  have  been 
defective.  Subdivision  6  of  section  1197  of 
the  Political  Code  provides  that — 

"All  ballots  printed  by  the  clerks,  registrars 
of  voters  or  secretary  of  a  legislative  body  of 
any  incorporated  city  or  town,  shall  have  print- 
ed in  the  same  manner  [i.  e.,  below  the  stub  and 
immediately  at  the  left  of  the  center  of  the 
ballot,  in  18-point  gothic  capitals],  on  the  back, 
the  words  "Munidpal  Ticket' " 

Subdivision  10  of  the  same  section  pro- 
vides for  the  printing  on  the  ballot  of  cer- 
tain, directions,  under  the  caption  •'Instruc- 
tions to  Voters,"  and  subdivision  11  pro- 
vides, "except  as  to  the  order  of  the  names 
of  candidates,  the  ballots  .shall  be  printed 
substantially  in  one  of  the  following  forms," 
followed  by  the  form,  in  which  the  instruc- 
tions to  voters  covers  a  smaller  proportion 
of  the  face  of  the  ballot  than  in  the  present 
case.  These  particular  provisions  of  the  sec- 
tion must  be  interpreted  as  applicable  to  mu- 
nicipal ballots  presenting  propositions  to  be 
voted  upon  as  well  as  to  mnnldpal  ballots 
containing  names  of  candidates.  That  su(^ 
is  the  interpretation  necessarily  to  be  ac- 
corded these  provisions  Is  made  evldent^by 
the  generality  of  the  language  as  well  as  by 
the  fact  that  ballots  presenting  propositions 
are,  by  several  subdivisions,  expressly 
brought  within  the  operation  of  the  section. 

[2,3]  It  is  appellant's  contention  that  the 
fact  thai  the  ballots  in  controversy  varied 
in  the  particulars  stated  from  the  prescribed 
statutory  form  in  and  of  Itself  invalidated 
the  election.  It  is  a  primary  prindple  of 
law  as  dpplied  to  election  contests  that  It  is 
the  duty  of  the  court  to  validate  the  election 
if  possible;  that  is  to  say,  the  election  must 
be  held  valid  unless  plainly  Illegal.  People 
V.  Prewett  124  Cal.  7,  56  Pa&  619;  State  v. 
Board  of  Chosen  Freeholders  of  Hudson 
County,  35  N.  J.  Law,  280,  277.  Accordingly, 
a  distinction  has  been  developed  betwe«i 
mandatory  and  directory  provisions  in  elec- 
tion laws;  a  violation  of  a  mandatory  provi- 
sion vitiates  the  election,  whereas  a  d^ar- 
ture  from  a  directory  provision  does  not  ren- 
der the  election  void  if  there  is  a  substantial 
observance  of  the  law  and  no  showing  that 
the  result  of  the  election  has  been  changed 
or  the  rights  of  the  voters  injuriously  affect- 
ed by  the  deviation.  Russell  v.  McDowell, 
83  Cal.  70,  23  Pac.  183;  Trtbe  v.  Smith,  108 
Cal.  101,  41  Paa  454,  29  L.  B.  A.  673,  49  Am. 
St.  Rep.  68. 

[4]  Whether  or  not  a  provision,  the  ob- 
servance of  which  is  not  expressly  declared 
by  law  to  be  essential  to  the  validity  of  the 
election,  is  mandatory  or  merely  directory, 
depends  upon  the  character  of  the  act  pre- 
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scribed.  If  the  act  enjoined  goes  to  the  sub- 
stance or  necessarily  affects  the  merits  or 
results  of  the  election,  it  is  mandatory;  otb- 
erwise  directory.  Murphy  v.  San  Luis 
Obispo.  119  Cal.  624,  51  Pac.  1066,  39  L.  E. 
A.  444;  Dennen  v.  Jastro,  23  Cal.  App.  264, 
137  Pac.  1069;  Parvln  v.  Wimberg,  130  Ind. 
561,  30  N.  B.  790,  15  L.  R.  A.  775,  30  Am.  St 
Rep.  254.  Provlsicms  prescribing  minor  de- 
tails In  regard  to  the  form  of  ballots  are 
held  to  be  in  a  large  measure  directory,  in 
so  far  as  the  voter  is  concerned,  upon  the 
theory  that,  where  there  are  errors  on  the 
part  of  those  intrusted  with  the  preparation 
of  ballots,  the  dl^enfranchisement  of  voters 
for  these  violations  of  the  law  over  which 
they  have  no  oontrol  would  result  in  defeat- 
ing the  will  of  the  people  by  technicalities, 
unless  it  appears  that  the  mistakes  in  fact 
operated  to  prevent  a  free,  fair  and  honest 
election.  Dennen  v.  Jastro,  supra ;  Miller  v. 
Pennoyer,  23  Or.  364,  31  Pac  830;  Olson  v. 
City  of  Lemm<m,'"  33  S.  D.  380,  146  N.  W.  592; 
McCrary  on  Elections,  {  538.  It  has  been 
held  that  violations  of  statutes  prescribing 
the  dimensions  of  the  ballots  and  the  char- 
acter of  type  and  color  of  ink  to  be  used  in 
printing  them  do  not,  in  themselves,  render 
the  election'  void,  and  an  election  was  held 
valid  where,  in  violation  of  the  provisions  of 
the  election  law,  the  marks  on  the  face  of 
the  ballots  were  discernible  on  the  back 
thereof,  owing  to  insufficient  thickness  of  the 
paper.  Kirk  v.  Rhoads,  46  Cal.  398;  Short 
V.  Gonger  (Tex.  Civ.  App.)  130  S.  W.  267. 
An  erroneous  omission  to  print  on  the  ballots 
instructions  for  voting  a  straight  ticket  and 
the  erroneous  designation  of  on  office  on  the 
ballot  as  "councilman"  instead  of  "trustee" 
were  held  not  to  invalidate  the  election. 
Jones  V.  State.  153  Ind.  440,  55  N.  EL  229. 

[6]  There  Is  no  proof  of  fraudulent  Intent 
on  the  part  of  the  officials  having  charge  of 
the  printing  of  the  ballots  in  the  instant 
case,  and  the  deficiencies  in  the  ballots  under 
consideration  were  no  more  vital  than  In  the 
instances  enumerated.  Section  1197  of  the 
Political  Code  requires  that  the  form  pre- 
scribed must  be  "substantially"  followed. 
The  words  "Municipal  Ticket"  on  the  back 
of  the  ballot  are  intended  primarily  for  the 
convenience  ot  the  election  officials.  Sec- 
tion 1257  of  the  Political  Code  provides 
that-;- 

"At  all  elections  where  a  E^neral  ticket  and 
a  municipal  ticket  are  used,  the  canvass  of  the 
general  ticket  shall  be  completed  before  the 
canvass  of  the  municipal  ticket  is  commenced." 

Clearly,  the  indorsements  "General  Tick- 
et" and  "Municipal  Ticket"  called  for  by 
section  1197  of  the  Political  Code  are  design- 
ed to  enable  the  election  boards  to  distin- 
guish and  separate  general  and  municipal 
tickets  from  a  mere  inspection  of  the  backs 
of  the  ballots.  In  this  case  all  three  ballots 
were  municipal  ballots. 


[6]  Considering  the  other  alleged  defect, 
the  law  does  not  specify  the  size  of  type  to 
be  used  in  the  printed  instructions  to  voters; 
it  merely  provides  a  form  in  which  the  in- 
structions are  allotted  a  certain  space.  It 
is  claimed  by  appellant  that  the  instructions 
on  the  special  election  ballots  should  have 
covered  no  greater  space  in  proportion  to  the 
face  of  the  ballot  than  they  did  in  the  pre- 
scribed form.  Conceding  this  to  be  the  case, 
nevertheless  the  variance  in  Question  did  not 
alter  the  form  In  which  the  propositions  to 
be  voted  upon  were  submitted  to  the  voters, 
for  there  was  neither  a  diminution  in  the 
numt>er  of  words  nor  an  unreasonable  small 
size  of  type  in  the  printing  of  the  proposi- 
tions; the  words  "yes"  and  "no"  were  printed 
to  the  right  of  the  preposition  in  large  type, 
followed  by  ample  space  for  the  marks  of 
the  voters.  Nothing  of  substance,  either  as 
to  content  or  arrangement,  was  omitted  or 
materially  changed,  and  the  ballots  must 
therefore  be  pronounced  adequate. 

[7]  However,  while  ballots  which  fail  to 
comply  with  directory  provisions  may  fulfill 
lesal  requirements  in  the  sense  that  they  are 
not  lacking  in  fundamentals,  it  may  still  be 
true  that  the  departure  from  the  directory 
provisions  was  of  such  a  nature  that  it  pre- 
cluded a  considerable  number  of  electors  or 
voters  from  expressing  their  will  at  the  polls, 
thus  preventing  a  free  and  fair  election.  If 
the  defects  in  the  ballots  actually  produced 
that  result,  the  elections  cannot  stand.  Xebbe 
V.  Smith,  supra;  Dennen  v.  Jastro,  supra. 
Appellant  claims  that  the  violations  in  the 
instant  case  were  the  direct  cause  of  confus- 
ing a  considerable  number  of  electors  so  that 
they  refrained  from  voting. 

[1,1]  We  do  not  think  the  violations  of 
the  directory  provisions  were  so  gross  or 
radical  as  to  give  rise  to  a  presumption  of 
unfairness.  Atkinson  v.  Lorbeer,  111  CaL 
419,  44  Pac.  162.  The  burden  was  therefore 
upon  appellant  to  prove  the  unfairness 
claimed  to  have  resulted.  Dennen  v.  Jastro, 
supra;  Taylor  v.  Taylor,  10  Minn.  107  (Gil. 
81).  It  was  stipulated  that,  in  the  returns, 
there  were  6,673  blank  ballots  in  the  bond 
election  and  9,316  blank  ballots  in  the  power 
sale  election,  which  had  been  deposited  In  the 
ballot  boxes.  In  the  bond  election  returns 
180  ballots  were  missing,  while  109  ballots 
were  missing  in  the  sale  election  returns. 
Appellant  introduced  as  witnesses  election 
officials  from  75  precincts,  who  testified  con- 
cerning the  conduct  of  the  voters  at  the  elec- 
tions. It  was  thereupon  stipulated  that  ap- 
pellant was  prepared  to  call  officials  from 
450  additional  precincts,  whose  testimony 
would  be  of  the  same  character  as  that  al- 
ready given.  Briefly  stated,  this  testimony 
was  to  the  effect  that,  in  each  precinct,  sev- 
eral voters  attempted  to  leave  their  i^edal 
election  ballots  In  the  booths,  throw  them  on 
the  floor,  ct  carry  them  away.    When  they 
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were  discovered  doing  ao,  the  election  ofB- 
dais  asked  for  the  ballots,  whereupon  some 
declared  that  they  thought  the  ballots  In 
question  were  sample  ballots  or  instructions 
how  to  vote.  Plaintiff  claims  thus  to  have 
proved  that  the  blanlc  and  missing  ballots, 
which  were  sufficient  in  number  to  have 
tamed  the  election,  were  the  result  of  the 
failure  of  the  electors  to  understand  that 
they  were  ballots.  There  was,  however,  con- 
siderable testimony  to  the  effect  that,  after 
being  Informed  that  the  papers  were  ballots 
containing  propositions  to  be  voted  upon,  the 
electors  displayed  indifference,  either  by 
stating  that  they  did  not  care  to  bother  with 
Oie  special  elections,  or  by  failing  to  take 
time  to  do  so.  In  this  connection  there  is  a 
farther  fact  to  be  ctmsidered.  The  general 
municipal  ballot,  voted  at  the  same  time  as 
the  special  election  ballots,  contained  one 
proposition  in  addition  to  the  names  of  can- 
didates. This  proposition  concerned  the  In- 
curring of  a  Iwnded  indebtedness  to  raise 
money  to  be  expended  for  sewer  purposes. 
Mo  confusioii  is  claimed  to  have  affected 
the  voting  on  this  prcqposition,  yet  the  vote 
was  as  follows:  47,0S4  in  favor,  17,612 
against,  total  64,606,  which  is  less  than  the 
number  of  ballots  voted  at  either  of  the  spe- 
cial elections. 

[10]  Furthermore,  still  considering  the 
question  of  confusion,  there  was  no  direct 
evidence  that  the  defects  in  the  ballots  com- 
plained of  were  the  cause  of  the  misunder- 
standing of  some  of  the  electors.  As  previ- 
ously stated,  three  ballots  were  delivered  to 
each  voter,  the  general  municipal  ticket,  ap- 
proximately 13  by  14  Inches,  and  the  two 
special  election  ballots,  oae  yellow  and  the 
other  blue,  each  about  4^  by  7  Inches.  Ap- 
pellant merely  proved  statements  of  some 
electors  to  the  effect  that  they  thought  the 
special  election  ballots  were  sample  ballots  or 
Instructions  to  voters.  Tills  oversight  might 
very  likely  have  been  due  to  the  fact  that 
each  voter  was  given  three  ballots  instead  of 
one  and  to  the  difference  in  the  size  of  the 
ballots,  the  electors  in)  question  carelessly 
assuming  that  all  voting  was  to  be  done  on 
the  large  ballot  At  any  rate.  It  is  clearly 
apparent  that  carelessness  in  neglecting  to 
read  the  ballots  handed  them  was  an  active- 
ly contributing  cause  of  the  mistakes  of 
many  voters.  From  the  facts  proved  the 
triail  court  evidently  drew  the  inference  that 
tlie  claimed  defects  in  the  form  of  the  bal- 
lots were  a  negligible  factor,  and  that  the 
real  reasons  for  the  blank  and  missing  bal- 
lots in  the  special  election  returns  were  in- 
difference and  carelessness,  combined  with 
misonderttandlng  arising  from  the  fact  that 
the  three  elections  were  not  consolidated, 
neceasltatliig  the  use  of  more  than  one  bal- 
lot Sucb  an  inference  was  supported  by  the 
evidenoe.    It  la  not  imposed  to  human  expe- 


rience and  reason,  and  therefore  It  cannot 
be  disturbed  by  an  appellate  court  Code 
Civ.  Proc.  {f  1858,  1960.  It  foUows  that  the 
conclusion  of  the  trial  court  that  plaintiff  is 
entitled  to  no  relief  in  this  action  must  be 
upheld. 
The  Jndgmoit  is  affirmed. 

We  concur:  ANOBLLOm,  0.  J.; 
SLOANB,  J.;  OLNBX,  J.;  SHAW,  X;  Wllr 
BUB,  J.;   IiAWIX)B,  J. 


MOON  at  al.  V.  MARTIN  at  ai. 


(US  Cal.  361) 
(L.  A.  6477.) 


(Supreme  Court  of  California.   March  28, 
1921.) 

1.  Partnership  •=964— Statatae  rsqalrfai  tliag 
of  eartlfloate  held  not  to  apply  to  flrm  with* 
oat  place  of  bnslness  In  state. 

av.  Code,  It  2166-2472,  requiring  ffling 
with  the  derk  of  a  county  of  certificates  stat- 
ing the  names  in  fnll  of  all  members  of  a  part- 
nership doing  business  nnder  a  fictitious  name, 
etc.,  do  not  apply  to  persona  carrying  on  t>usi- 
ness  in  another  state  without  a  place  of  busi- 
ness in  California,  and  merely  buying  com- 
modities in  wholesale  lots  in  Oidifomia  for  de- 
livery to  them  on  board  can  in  the  state;  the 
orders  being  sent  by  mail  or  telegram  to  the 
California  sellers. 

2.  Courts  9=^97 (5)— State  oourts  bound  by 
decisions  of  federal  Suprsms  Court  on  ques> 
tlons  depending  on  federal  Constitution. 

The  state  courts  are  bound  by  the  decisions 
of  the  Supreme  Court  of  the  United  States  on 
questions  depending  on  the  construction  of 
the  United  States  Constitution. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County:  Wm.  D.  Dehy,  Judge. 

Action  by  John  S.  Moon  and  others  against 
Albert  O.  Martin  and  others.  From  Judg- 
ment for  defendants,  plaintiffs  appeaL  Re- 
versed. 

George  B.  Farrand  and  Leonard  B.  Slos- 
son,  both  of  Los  Angelesi  for  appellants. 

Ben  F.  Gray,  of  Los  Angeles,  for  respond- 
ents. 

SHAW,  J.  The  object  of  this  action  was 
to  recover  damages  on  account  of  the  failure 
and  refusal  of  the  defendants  to  deliver  to 
plaintiffs  two  carloads  of  l>ean8,  in  the  per- 
formance of  an  agreement  for  the  sale  and 
delivery  thereof  by  the  defendants  to  the 
plain  tifFs. 

The  plaintiffs  were  partners  doing  busi- 
ness under  the  flrm  name  of  Moon-Taylor 
Company.  They  carried  on  their  business  in 
the  city  of  Lynchburg,  In  the  state  of  Vir- 
ginia.   The  contracts  for  the  sale  of  the  two 
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carloads  of  beans  aforesaid  were  made  In 
the  month  of  May,  1916,  by  letters  and  tele- 
grams through  the  mail  and  over  the  wires, 
passing  between  the  plaintiffs  In  Iiynchburg, 
Va.,  and  the  defendants  in  Los  Angeles,  CaL 
The  plaintiffs  had  no  place  of  business  in 
California,  and,  so  far  as  appears  from  the 
evidence,  they  did  not  carry  on  any  business 
here  with  any  other  persons  except  the  de- 
fendants, and  that  business  consisted  of  oc- 
casionally buying  beans  from  them  in  car- 
load lots,  to  be  shipped  from  California  to 
Lynchburg,  Va.  This  had  been  going  on  for 
about  18  months  prior  to  May,  1916.  The 
business  was  all  conducted  by  correspond- 
ence. None  of  the  plaintiffs  ever  personally 
appeared  In  California,  except  that  at  one 
time  one  of  them,  happening  to  be  in  Califor- 
nia, bought  one  carload,  not  however  either 
of  the  carloads  In  question  here. 

The  defendants  admitted  the  making  of 
the  contract,  but  denied  that  'the  damages 
for  the  refusal  to  perform  It  were  equal  to 
the  amount  demanded  in  the  complaint.  As 
a  further  defense  they  alleged  that  the  plain- 
tiffs were  copartners  and  were  doing  busi- 
ness under  the  firm  name  of  Moon-Taylor 
Company  in  the  state  of  California  at  all  the 
times  Involved  in  this  action,  and  that  they 
had  not,  nor  had  any  one  for  them,  ever  filed 
with  the  clerli  of  any  county  in  the  state  a 
certificate  stating  the  names  in  fall  of  all 
the  members  of  the  partnership;  nor  had 
they,  or  any  one  for  them,  published  such 
certificate  at  any  time  in  any  newspaper  in 
any  county  in  the  state,  as  required  by  sec- 
tion 2466  of  the  Civil  Code. 

The  court  below  found  that  these  allega- 
tions of  the  answer  relating  to  the  filing  of 
the  certificate  were  true,  and  that  said  name, 
"Moon-Taylor  Company,"  is  fictitious  and 
does  not  disclose  the  names  of  the  persons 
Interested  as  partners  in  the  business;  that 
the  plaintiffs  had  carried  on  the  business  of 
buying  beans  and  other  commodities  In 
wholesale  lots  in  the  state  of  California  un- 
ief  said  partnership  name  for  more  than  a 
year  prior  to  May,  1916,  such  commodities 
so  bought  to  be  delivered  to  them  on  board 
cars  in  the  state  of  California.  Thereupon 
Judgment  was  given  and  entered  for  the  de- 
fendants, from  which  the  plaintiffs  ai^eal. 

[1]  We  are  of  the  opinion  that  the  provi- 
sions of  sections  2466  to  2472,  Inclusive  of 
the  Civil  Code,  do  not  apply  to  persons  car- 
rying on  business  In  the  manner  disclosed  by 
the  evidence  in  this  case.  The  plaintiffs  had 
no  place  of  business  in  this  state.  They  did 
not  come  here  to  do  any  business.  The  trans- 
actions in  question  were  carried'  on  by  cor- 
respondence as  above  stated.  The  business 
simply  consisted  of  orders,  sent  by  mail  or 
telegram  to  the  defendants  and  accepted  by 
them,  for  the  shipment  of  beans  to  be  de- 
livered to  plaintiffs  on  the  railroad  some- 
where in  California  for  shipment  to  them  at 
Lynchburg.     We  think  this  does  not  come 


within  the  scope  of  section  2466.  That  sec- 
tion provides  that  "every  partnership  trans- 
acting business  In  this  state  under  a  ficti- 
tious name,  or  a  designation  not  showing  the 
names  of  the  persons  Interested  as  partners 
in  such  business,  must  file  with  the  clerk  of 
the  county  in  which  his  or  its  principal  place 
of  business  is  situated,  a  certificate, -stating" 
the  names  in  full  of  all  the  members  of  the 
partnership  and  their  places  of  residence. 
The  certificate  must  also  be  published  in  a 
newspaper.  If  there  be  one  In  the  county, 
and.  If  not,  ttien  in  a  newspaper  in  an  ad- 
joining county.  Tbia  language  clearly  im- 
plies that  the  partnership  so  transacting 
business  and  required  to  make  the  certificate 
is  a  partnership  having  a  place  of  busine<«i 
in  some  county  in  the  state.  Otherwise 
there  would  be  no  significance  In  the  require- 
ment that  the  certificate  must  be  filed  with 
the  clerk  of  the  county  in  which  "Its  princi- 
pal place  of  business  is  situated."  We  can- 
not conceive  that  it  was  Intended  to  apply  to 
persons  who,  being  engaged  in  interstate 
conuneroe  in  a  distant  state,  send  orders  by 
mall  from  that  state  to  persons  in  this  state 
for  the  shipment  of  goods  to  them  at  stated 
prices.  It  is  true  that  In  a  certain  sense  the 
business  It  transacted  In  this  state.  It  being 
held,  as  a  matter  of  law,  Qmt  the  person  so 
sending  the  letter  thereby  makes  the  mail 
carrier  his  agent  to  deliver  the  letter  to  the 
addressee.  Also,  when  he  directs  goods 
bought  by  him  to  be  delivered  for  him  on 
board  cars  in  California,  he  makes  the  car- 
rier his  agent  to  transport  the  goods  from 
California  to  his  home  place  of  business,  and 
In  such  cases  and  In  some  kinds  of  actions 
it  is  frequently  held  that  the  contracts  are 
made  In  this  state.  It  has  also  been  held 
that  the  making  of  a  contract  is  a  business 
transaction  and  constitutes.  In  some  instanc- 
es and  for  some  purposes,  a  doing  of  busi- 
ness, or,  as  section  2466  puts  it  "transacting 
business."  But  all  this  can  take  place  with- 
out the  persons  concerned  having  a  place  of 
business  In  the  ordinary  sense  of  the  word 
In  the  state  or  In  the  county  where  the 
transaction  occurs.  We  know  of  no  decisions 
upon  this  point  with  respect  to  partnerships, 
but  It  has  frequently  been  decided  with  re- 
spect to  corporations  that  the  purchase  of 
property  In  one  state  by  a  corporation  hav- 
ing Its  place  of  business  In  another  state,  to 
be'  shipped  to  the  place  of  its  domicile  from 
the  state  in  which  It  Is  purchased,  does  not 
constitute  doing  business  in  the  latter  state. 
Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App. 
582,  84  Pac.  289;  Commonwealth  ▼.  Stand- 
ard Oil  Co.,  101  Pa.  148;  Parsons,  etc.,  Co. 
v.  Stuart,  182  Fed.  779,  105  O.  O.  A.  211; 
Groneweg  v.  Estes,  139  Mo.  App.  36,  119  S. 
W.  613;  Dover  L.  Co.  v.  Whitcomb,  54  Mont. 
141,  168  Pac.  947.  We  are  unable  to  per- 
ceive' any  distinction  between  a  corporation 
and  a  partnership  with  respect  to. this  ques- 
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tion.  If  the  corporation  la  not  doing  business 
when  it  malcea  a  sale  in  this  manner  without 
entering  the  state  for  any  purpose  except 
through  the  malls,  clearly  a  partnership  is 
not  doing  so.  The  language  of  section  24S6, 
as  we  have  stated,  clearly  implies  that  It  was 
Intended  to  apply  only  to  partnerships  hav- 
ing "a  local  habitation"  or  a  "principal  place 
of  bnsiness"  situated  in  this  state. 

[2]  It  was  decided  by  the  Supreme  Cknirt 
of  the  United  States  in  Sioux  Remedy  Oo.  ▼. 
Cope,  235  U.  S.  197,  35  Sup.  Ct.  57,  59  L.  Ed. 
193,  that  a  proyislon  of  the  laws  of  South 
Dakota  'requiring  all  corporations  of  other 
states  transacting  business  within  the  state 
to  file  in  the  office  of  the  secretary  of  state 
a  copy  of  its  articles  of  incorporation,  and 
proylding  that  no  action  should  be  commenc- 
ed or  maintained  In  any  court  of  the  state 
by  such  corporation  on  any  contract  or 
transaction  made  in  the  state  by  such  cor- 
poration unless  It  should  have  filed  said  ar- 
ticles with  the  secretary  of  state  and  should 
have  appointed  a  resident  agent  upon  whom 
process  could  be  served,  and  filed  a  copy  of 
said  appointment  in  the  office  of  the  secre- 
tary of  state  and  In  the  recorder's  office  In 
the  county  where  the  agent  resided,  was  an 
illegal  restriction  upon  interstate  commerce 
which  the  state  had  no  power  to  make.  The 
court  said  that  a  state  has  power  to  make 
reasonable  police  regulations  for  the  govern- 
ment •of  foreign  corporations  doing  business 
in  the  state,  calculated  to  protect  and  pro- 
mote the  health,  safety,  morals,  and  welfare 
of  its  people,  and  thereupon  it  proceeded  to 
say: 

"We  think  that  when  a  corporation  goes  into 
a  state  other  than  that  of  its  origin  to  collect, 
according  to  the  usnal  or  prevailing  methods, 
the  purchase  price  of  merchandise  which  it  has 
lawfully  sold  therein  in  interstate  commerce,  it 
is  there  for  a  legitimate  purpose  of  such  com- 
merce, and  that  the  state  cannot,  consistently 
with  the  limitation  arising  from  the  commerce 
clause,  obstruct  or  hamper  the  attainment  of 
that  purpose." 

Thereupon  it  held  that  the  provisions  we 
have  stated  making  the  maintmance  of  an 
action  in  the  state  conditional  upon  the  fil- 
ing of  the  articles  of  Incorporation  and  ap- 
pointment of  an  agent  as  aforesaid  were  in- 
valid and  void  so  far  as  actions  to  enforce 
contracts  made  in  Interstate  commerce  are 
concerned.  If  such  conditions  are  an  unrea- 
sonable burden  on  interstate  commerce  car- 
ried on  by  a  corporation,  they  would  be 
equally  so  where  the  Interstate  commerce 
was  carried  on  by  a  partnership.  This  sub- 
ject is  one  for  consideration  and  decision  of 
the  courts  of  the  United  States.  We  are  not 
OMicemed  to  consider  whether  the  decision 
is  or  is  not  correct,  for  the  state  courts  are 
bound  by  the  decision  of  the  Supreme  Court 
of  the  United  States  on  questions  depending 


upon  the  construction  of  the  United  States 
Constitution.  Under  the  principle  of  this 
decision,  the  plaintiffs  could  maintain  this 
action  without  filing  or  publishing  a  certifi- 
cate, even  if  our  Code  should  declare  that 
they  could  not  do  so. 

It  follows  that  the  court  below  erred  in 
holding  that  the  plaintUTs  could  not  main- 
tain the  action  under  the  drcumstances 
stated. 

The  Jndgment  Is  reversed. 

We  concur:  ANOELLOTTI,  O.  J.;  OL- 
NBY,  J.;  WII/BUR,  J.;  LBNNON,  J.; 
SLOANB,  J.;   LAWLOB,  J. 


(186  Cal.  406) 

CITY  OF  LOS  ANGELES  V.  SUPERIOR 
COURT  OF  CALIFORNIA  IN  AND  FOR 
TUOLUMNE  COUNTY  et  aL     (L.  A.  6492.) 

(Snpreme  Court  of  California.    March  28, 

1921.    Behearing  Denied  April  27, 

1921.) 

1.  Dismissal  and  nonsuK  <s=360(6)— Stipulation 
extending  time  for,  brlnglnn  case  to  trial 
does  not  defeat  right  to  dismissal  after  ex- 
piration. 

Under  Code  Civ.  Proc  {  683,  requiring  dis- 
missal of  an  action  not  brought  to  trial  within 
five  years  after  the  answer  was  filed  except 
where  the  parties  stipulated  that  the  time 
might  be  extended,  a  stipulation  extending  for 
one  year  the  time  within  which  the  action  must 
be  brought  to  trial  does  not  bar  defendant's 
right  to  a  dismissal  under  tliat  section  after 
the  expiration  of  the  time  so  extended. 

2.  Dismissal  and  nonsuit  ®=345— Statute  for 
dismissal  for  nonproseoutlon  la  one  of  puUlo 
policy. 

The  (act  that  Code  Civ.  Proc.  {  583,  re- 
quiring dismissal  of  actions  not  brought  to  trial 
within  five  years  after  answer,  is,  to  an  extent, 
one  of  public  policy  as  well  as  of  private  con- 
cern to  the  litigants,  affords  the  occasion  for 
Inserting  therein  the  provision  for  extended 
time  by  stipulation,  since,  if  the  rights  of  the 
parties  only  were  affected,  they  could  enlarge 
or  curtail  the  operation  of  the  statute  by  stip- 
ulation at  their  pleasure,  under  Code  Civ.  Proc 
§  3513. 

3.  Dismissal  and  nonsuit  <&=>60(6)— Stipulation 
held  merely  to  postpone  right  to  dismissal 
for  nonproseoutlon. 

A  stipulation  postponing  the  time  for  trial 
for  one  year,  and  providing  that  no  part  of  that 
year  should  be  cousidered  should  any  question 
arise  concerning  the  failure  to  prosecute,  mere- 
ly extends  the  time  within  wliicb  plaintiif  must 
bring  the  action  to  trial  under  Code  Civ.  Proc, 
g  583,  but  does  not  waive  defendant's  right  to 
dismissal  for  failure  to  prosecute  wittiin  th& 
time  so  extended. 

4.  Dismissal  and  nonsuit  «=>60(6)— Stipulation 
postponing  trial  does  not  extend  tine  for  dis- 
missal. 

A  stipulation  merely  postponing  the  time  of 
trial  for  a  specified  period  does  not  thereby  ex- 
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tend  the  period  of  fire  years  after  answer, 
witbin  whicb  the  case  must  be  brought  to  trial 
to  avoid  dismissal  under  Oode  OIt.  Proc.  {  583. 

5.  Dismissal  and  nonsuit  «=360(6)— Stipulation 
for  90-day  notice  before  setting  cause  for 
trial  does  not  extend  time  for  dismissal. 

In  a  stipulation  postponing  the  trial  of  an 
action  for  one  year  and  proTiding  that  such 
time  shall  not  be  considered  in  determining 
plaiutifTs  failure  to  prosecute,  a  provision  that 
the  action  can  be  brought  to  trial  only  after 
80  days'  notice  to  the  opposite  party  does  not 
extend  the  period  within  which  the  plaintiff 
must  bring  the  action  to  trial  to  avoid  dis- 
missal, 

6.  Dismissal  and  nonsuit  «=350— Conferences 
and  negotiations  held  not  to  waive  defend- 
ant's right  to  dismissal  for  nonprosecutlon. 

Conferences  and  negotiations  )>etween  the 
parties  to  an  action  after  the  answer  was  filed 
relative  to  the  place  of  trial  and  the  judge  be- 
fore whom  it  was  to  be  tried,  with  tentative 
suggestions  for  settlement,  in  none  of  which 
defendant  indicated  an  intention  not  to  rely  on 
his  right  to  a  dismissBl  for  plaintiff's  failure 
to  prosecute,  but  by  stipulation  extending  the 
time  witliin  which  the  action  must  be  brought 
to  trial,  indicated  an  intention  to  rely  on  his 
right  of  dismissal,  do  not  defeat  defendant's 
rights  to  a  dismissal  on  the  expiration  of  the 
extended  time. 

7.  Dismissal  and  nonsuit  «=960( I)— Import- 
ance of  aotlon  or  equities  do  not  warrant  de- 
nial of  dismissal  for  nonproseoutlon. 

The  right  of  defendant  to  a  dismissal  of  the 
action  for  failure  to  bring  it  to  trial  witliin  the 
time  fixed  by  Code  Civ.  Proc.  {  683,  as  ex- 
tended by  stipulation,  is  not  affected  by  the  im- 
portance of  the  action  nor  by  the  equities  of 
the  parties  on  the  merita. 

In  Bank. 

Original  application  for  a  writ  of  manda- 
mns  by  the  City  of  Los  Angeles  against  the 
Superior  Court  of  Cailfomla,  in  and  for  the 
County  of  G^iolunme,  and  the  Judge  thereof, 
to  require  the  entry  of  dismissal  of  an  action 
by  the  Inyo  Development  Company  against 
tbe  City  of  Los  Angeles  pending  in  that  court. 
Peremptory  writ  issued. 

Charles  S.  Burnell,  City  Atty.,  of  Los  An- 
geles, W.  B.  Mathews,  of  Los  Angeles,  W.  A. 
Lamar,  of  Independence,  Rowan  Hardin,  of 
Sonora,  and  S.  B.  Bobinson,  of  Los  Angeles, 
for  petitioner. 

WiUiam  M.  Abbott,  William  M.  Cannon, 
and  Kingsley  Cannon,  all  of  San  EVandsco, 
for  respondents. 

SLOANE,  J.  This  proceeding  Involves  the 
construction  and  interpretation  of  section  583 
of  the  Code  of  Civil  Procedure,  which  re- 
quires tbe  dismissal  of  an  action  on  motion 
Of  tbe  defendant,  or  on  the  court's  own  mo- 
tion, if  not  brought  to  trial  within  five  years 
after  answer  is  filed. 

The  matter  is  before  this  court  on  petition 


for  a  writ  of  mandate  to  require  the  supe- 
rior court  of  Tuolumne  county  and  the  judge 
thereof  to  enter  an  order  of  dismissal  in  the 
case  of  Inyo  Development  Co.  v.  The  Oity 
of  Los  Angeles,  poadlng  in  that  court.  The 
action  was  begun  July  18,  1913,  and  was 
brought  to  enjoin  the  <Aty  of  Los  Angeles 
from  diverting  the  waters  of  the  Owens  river 
from  their  natural  channel,  to  the  alleged 
detriment  of  plaintlfTs  prior  rights. 

Although  there  is  some  controversy  as  to 
the  date  of  the  filing  of  the  answer  of  de- 
fendant, it  satisfactorily  appears  that  such 
answer  was  filed  on  or  about  tbe  17th  of  No- 
vember, 1913.  The  action  was  never  brought 
to  trial,  and  on  or  about  the  21st  day  of  No- 
vember, 1919,  over  six  years  after  answer  was 
filed,  the  defendant  served  its  notice  of  mo- 
tion for  a  dismissal.  On  the  hearing  of  the 
motion  tbe  court  made  its  order  denying  the 
application,  and  thereafter  defendant  filed 
its  petition  in  this  court  for  the  issuance  of 
the  writ  which  is  the  subject  of  this  hearing. 

Section  583  of  the  Code  of  CivU  Procedure 
reads  as  follows: 

"Tbe  court  may  in  its  discretion  dismiss  any 
action  (or  want  of  prosecution  on  motion  of 
the  defendant  and  after  due  notice  to  the  plain- 
tiff, whenever  plaintiff  has  failed  for  two  years 
after  answer  filed  to  bring  such  action  to  trial. 
Any  action  heretofore  or  hereafter  commenced 
shall  be  dismissed  by  the  court  in  which  the 
same  shall  have  been  commenced  or  to  which 
it  may  be  transferred  on  motion  of  tbe  de- 
fendant, after  due  notice  to  plaintiff  or  by  tbe 
court  on  its  own  motion,  unless  such  action  is 
brought  to  trial  within  five  years  after  the  de^ 
fendant  has  filed  his  answer,  except  where  the 
parties  have  stipulated  in  writing  that  the  time 
may  be  extended." 

The  principal  contention  arises  upon  the 
interpretation  of  the  last  clause  of  the  sec- 
tion, wherein  the  requirement  for  a  dismissal 
after  five  years  Is  qualified  by  the  words,  "ex- 
cept where  the  parties  have  stipulated  In 
writing  that  the  time  may  be  extended." 

Bespondents  insist  upon  a  literal  and  re- 
stricted interpretation  of  the  clause  quoted 
as  meaning  that  if  there  has  been  an  exten- 
sion of  time  by  written  stipulation,  whether 
for  a  day  or  a  year,  whether  expressly  limited 
or  generalin  its  terms,  that  the  mandatory 
force  of  the  provision  is  forever  waived  and 
nuiUfied. 

In  this  case  there  was  a  stipulation  which 
resulted  in  an  extension  of  the  five  year  lim- 
itation. 

The  case  had  been  set  for  trial  on  the  ap- 
plication of  the  defendant  for  the  4th  day  of 
October,  1916,  nearly  two  years  after  the  fil- 
ing of  the  answer.  A  continuance  was  de- 
manded by  the  plaintiff,  whi(^  was  opposed 
by  the  defendant  on  the  ground,  among  oth- 
ers, that  there  were  important  witnesses  who 
could  not  be  obtained  again  for  many  months 
if  the  trial  was  postponed.    A  continuance  for 
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one  year  was  finally  agreed  to,  bowever,  un- 
der the  following  stipulation,  signed  by  both 
parties: 

"It  is  hereby  stipalated  by  and  between  the 
plaintiff  and  the  defendant,  the  City  of  IiOb  An- 
geles, that  the  above-entitled  cause  shall  not 
be  tried  prior  to  one  year  from  the  date  here- 
of nnlesa  by  tlie  mutual  consent  of  the  parties 
hereto,  and  that  at  least  ninety  days'  notice  of 
the  time  set  for  the  trial  of  said  cause  shall  be 
given  by  the  party  moving  for  the  setting  of 
said  canse,  to  the  other  party  hereto. 

"It  is  further  understood  that  the  said  period 
of  one  year  from  the  date  hereof,  during  which 
the  said  cause  ahall  not  be  tried,  is  consented 
to  by  both  parties  hereto;  that  the  said  plain- 
tilf  shall  not  be  held  to  have  failed  to  prose- 
cute said  cause  during  the  said  year,  and  that 
no  part  of  the  said  year  shall  be  considered 
should  any  question  arise  in  said  cause  con- 
cerning the  prosecntion  thereof." 

There  Is  nothing  in  the  first  paragraph  of 
Uiia  Btipolation  postponing  the  trial  for  one 
year  and  requiring  a  notice  of  ninety  days 
Dpon  resetting  the  case  for  trial,  which  af- 
fects the  operation  of  the  statute.  It  would 
liave  still  been  Incumboit  upon  the  plalntiil 
to  bring  the  matter  to  trial  wltliln  the  five- 
year  period.  The  parties  evidently  recogniz- 
ed tills  fact  and  for  plalntUTs  protection  the 
second  clause  was  added,  providing  that  the 
year  covered  by  this  postponement  should  not 
be  taken  Into  account  If  any  question  there- 
after arose  as  to  the  due  prosecution  of  the 
cause.        , 

This  provision  was  not  an  express  stlpula- 
tlm  that  the  time  for  trial  might  be  extend- 
ed beyond  the  five-year  period.  Defendant 
was  still  at  liberty,  after  a  reasonable  space 
of  time,  at  least  beyond  the  year's  continu- 
ance, to  move  the  court  for  a  dismissal  under 
the  discretionary  power  of  the  court  to  dis- 
miss after  two  years  for  want  of  prosecution 
nnder  the  first  provision  of  section  583 ;  but 
It  did  have  the  further  effect  of  eliminating 
the  year  covered  by  the  stipulation  from  con- 
sideration If  application  for  dismissal  should 
be  made  nnder  either  clause  of  the  Code  sec- 
tion. It  might  still  be  questioned,  however. 
If  we  are  to  insist  ui>on  a  strict  and  literal 
Interpretation  of  the  statute,  if  this  can  be 
construed  as  a  stipulation  or  consent  that 
the  bringing  of  the  canse  to  trial  could  be 
postiwned  beyond  the  five  years'  limit  It 
merely  effected  an  estoppel  upon  the  defend- 
ant to  count  the  period  of  this  continuance  as 
part  of  the  time  limit  of  the  Code  provision. 

But  c(»ceding  that  the  stipulation  is  with- 
in the  exception  of  the  Code  section,  and  Is 
an  express  Btipolation  in  writing  that  the 
time  In  which  to  bring  the  cause  to  trial  may 
be  extended  beyond  the  statutory  limit,  we 
cannot  agree  with  respondents  that  the  man- 
datory force  of  the  statute  is  destroyed  there- 
by. Its  operatiOB  is  merely  postponed.  It  is 
clear  that  such  was  the  Intention  of  the  par- 
ties.   This  express  agreement  that  the  year 


of  continuance  should  not  be  counted  was  an 
Implied  notice  that  the  rlg^t  to  rely  upon  the 
statute  should  not  be  otherwise  Impaired. 

[1]  Respondents'  position  goes  to  the  ex- 
tent of  holding  that  an  express  agreement 
which  would  extend  the  time  within  which 
to  bring  a  canse  to  trial  beyond  the  five  years 
for  "one  day  and  no  more"  would  be  a  com- 
plete waiver  of  all  right  to  a  dismissal  under 
this  section  for  all  future  time.  We  think 
the  requirement  means  that  such  dismissal 
"shall  be  granted  unless  such  action  Is 
brought  to  trial  within  five  years  after  the 
defendant  has  filed  his  answer,"  except 
where,  pursuant  to  a  stipulation  of  the  par- 
ties, a  different  limit  has  been  fixed.  It 
would  be  a  strange  situation  If  a  defendant 
who  bad  the  right  nnder  this  section  of  the 
Code  to  a  peremptory  dismissal  of  the  ac< 
Uoa  against  him  could  not  give  the  plaintiff 
a  few  days  of  grace  and  at  the  same  time  re- 
serve his  right  to  insist  upon  such  dismissal 
If  the  stipulated  conditions  were  broken. 

This  exception  was  not  Intended  to  detract 
anything  from  the  mandatory  force  of  the 
statute.  The  provision  was  made  for  the  ben- 
efit of  both  the  courts  and  litigants.  The 
court  may  exercise  the  power  of  dismissal 
on  Its  own  motion,  but  the  right  is  glvoi  to 
the  parties  to  extend  the  period,  {wovldlng  it 
Is  done  by  a  written  stipulation.  The  very 
word  "extended"  negatives  the  idea  of  ter- 
mination or  abrogation.  The  statute  fixes  the 
limitation  at  five  years,  the  parties,  by  writ- 
ten agreement,  may  extend  this  period  for  a 
day,  a  month,  or  a  year,  which  is  the  most 
that  can  be  said  for  the  stipulation  in  this 
case. 

[2]  Were  It  not  for  the  fact  that  this  enact- 
ment to  prevent  unlimited  postponement  of 
trials  is  to  an  extdnt  one  of  public  policy  as 
well  as  of  private  concern  to  the  litigants, 
there  would  have  been  no  occasion  for  pro- 
viding permission  for  an  extension  of  the 
time  by  stipuIatiMi  of  the  parties.  Ordina- 
rily, In  matters  affecting  only  the  rights  of 
the  parties  they  are  at  liberty  to  enlarge  or 
curtail  the  operation  of  the  statute  by  stipu- 
lation at  their  pleasure.    Civil  Code,  {  3513. 

[t]  And  no  one  would  think  of  construlnt; 
a  stipulation  extending  the  time  of  a  party 
to  plead  or  serve  notice,  or  to  perform  any 
other  act.  as  a  waiver  of  the  right  to  its  en- 
forcement bey<md  the  time  expressly  stipu- 
lated. None  of  the  decisions  cited  by  re- 
spondents covers  the  point  raised  here.  Per- 
haps the  nearest  expression  on  the  subject 
Is  in  Larkin  v.  Superior  Court,  171  Cal.  719, 
164  Pac.  841,  Ann.  Cas.  1917D,  670,  where 
the  court  was  dealing  with  fixing  dates  of 
trial,  extending  time  to  plead,  consenting  to 
continuances  and  the  like,  all  within  the  five 
years'  period,  and  which  the  court  holds  not 
to  constitute  an  extension  of  the  statutory 
period  for  bringing  the  cause  to  triaL  In 
that  opinion  the  court  uses  the  following  lan- 
guage: 
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"A  stipulation  in  terms  waiving  the  benefit 
of  this  section,  or  one  in  terms  providing  that 
the  time  fijced  by  the  section  within  which  trial 
must  be  had,  shall  be  extended  indefinitely  or 
for  a  definite  time,  or  a  series  of  stipulations 
continuing  the  trial  to  a  date  beyond  the  five- 
year  period,  might  any  of  them  suffice  as  an 
answer  to  a  motion  to  dismiss,  and  constitute 
a  stipulation  in  writing  that  the  time  (the  five- 
year  period)  shall  be  extended." 

TtAB  expression  was  outside  the  Issues  be- 
fore the  court,  but  it  correctly  states  the  law. 
Just  what  happened  In  the  instant  case  was 
a  stipulation  not  to  take  Into  account  the 
period  of  the  one  year's  postponement  of  the 
trial,  In  the  consideration  of  any  motion  to 
dismiss  for  want  of  prosecution.  Its  effect 
was  to  postpone  for  a  definite  period  of  one 
year  the  time  when  defendant  could  avail  It- 
self of  the  right  to  this  mandatory  provision, 
and  it  was  not  until  the  expiration  of  six 
years,  a  foil  five  years  without  taking  into 
account  the  year  covered  by  the  stipulation, 
that  the  motion  here  sought  to  be  enforced 
was  made. 

Johnston  ▼.  Baker,  167  Gal.  260,  139  Pac. 
86,  merely  holds  that  the  provision  of  section 
583,  authorizing  the  court  in  its  discretion 
to  dismiss  an  action  for  failure  to  bring  to 
trial  within  two  years,  impliedly  denies  the 
power  to  exerdse  such  discretion  within  a 
less  period.  Pistolesi  v.  Superior  Court,  26 
Cal.  App.  403,  147  Pac  IM,  and  Long  v.  Su- 
perior Court,  81  CaL  App.  34,  159  Pac.  734, 
were  both  on  motions  to  dismiss  after  ap- 
peal from  Justices'  courts  on  questions  of 
both  law  and  fact  where  the  cases  had  been 
brought  to  trial  and  tried  in  the  lower  court 
after  answer  filed.  In  the  former  of  these 
cases  one  ground  of  denial  of  the  writ  arose 
through  the  inadvertent  misinterpretation  of 
the  court  of  the  provision  that  the  action 
shall  be  dismissed  "by  the  court  In  which  the 
same  shall  have  been  commenced,  or  to  which 
it  may  be  transferred  on  motion  of  the  de- 
fendant" The  words  "on  motion  of  the  de- 
fendant" were  misapplied  as  referring  to  a 
transfer  from  one  court  to  another  on  motion 
of  the  defendant,  whereas  the  reference  is  to 
a  dismissal  on  motion  of  the  defendant,  as 
obviously  appears  from  the  context.  In  Hick- 
man V.  Lynch,  27  Cal.  App.  354,  149  Pac.  997, 
some  2^  years  after  the  answer  was  filed, 
permission  was  granted  defendant  to  file  a 
cross-complaint  The  court  held  that  for  this 
reason  "it  appears  that  the  case  at  bar  was 
not  fully  and  finally  at  issue  for  five  years, 
but  only  for  a  period  of  three  years." 

[4]  Respondents  call  special  attention  to 
the  decision  in  Nathan  v.  Dlerssen,  164  Cal. 
607,  130  Pac  12,  as  being  decisive  In  their 
favor.  There  is  nothing  on  the  face  of  that 
opinion  to  indicate  the  grounds  uiK>n  which 
the  order  denying  dismissal  was  sustained. 
The  only  comment  made  In  the  decision  on 
appeal  is  that  there  was  ample  evidence  to 
justly  the  court  In  holding  that  stipulations 


extending  the  time  for  bringing  the  action  to 
trial  had  been  made. 

If  It  may  be  inferred  from  the  record  on 
that  appeal  that  the  court  was  of  the  opinion 
that  mere  written  extensions  of  the  time  of 
trial  during  and  not  extending  beyond  the 
five-year  period  were  stipulations  within  the 
meaning  of  section  583,  Code  of  Civil  Proce- 
dure, operating  to  prolong  or  extinguish  the 
time  within  whldi  an  order  of  dismissal 
should  be  made,  in  the  absence  of  conditions 
creating  an  estoppel,  such  opinion  is  overrul- 
ed by  the  decision  of  this  court  in  bank,  in 
the  case  of  Larkln  t.  Superior  Court,  supra. 

In  the  absence  of  such  express  stipulation 
or  equitable  estoppel,  the  rule  as  laid  down 
in  Larkin  v.  Superior  Court,  is  that  no  such 
extension  of  time  can  be  inferred,  from  a 
stipulation  fixing  a  trial  date  or  granting 
continuances  for  periods  within  the  five 
years,  under  circumstances  which  do  not  pre- 
clude the  plaintiff  from  bringing  the  cause  to 
trial  within  the  prescribed  time,  notwith- 
standing such  stipulated  delay.  As  is  said  in 
that  opinion: 

"There  is  nothing  in  this  that  can  fairly  be 
taken  as  indicating  any  consent  on  the  part  of 
the  defendants  that  the  five-year  period  shall 
be  extended  by  as  much  as  a  'single  minute,  or 
as  intimating  to  plaintiff  that  any  such  exten- 
sion woidd  be  permitted.  It  is  a  stipulation  in 
writing  extending  the  five-year  period  that 
the  statute  provides  for,  and  without  such  a 
stipulation,  certainly  in  the  absence  of  some 
element  of  estoppel,  there  can  be  no  effective 
answer  to  a  motion  to  dismiss." 

For  the  reasons  we  have  stated  there  Is 
no  merit  in  any  of  respondents'  objections  to 
the  Issuance  of  a  peremptory  writ  of  man- 
date, which  are  based  upon  the  stipulation 
here  considered. 

It  .la  true  that  the  effect  of  the  limitation 
In  section  583,  Code  of  Civil  Procedure,  on 
the  five-year  period  of  dismissal  under  the 
exception  "where  the  parties  have  stipulated 
in  writing  that  the  time  t>e  extended"  might 
well  have  been  more  fully  expressed  In  the 
statute;,  but  in  view  of  the  nature  and  pur- 
pose of  the  enactment  there  can  be  no  reason- 
able question  that  this  exception  clearly  im- 
plies that  the  extension  referred  to  Is  only 
such  as  Is  covered  by  the  stipulation.  What- 
ever is  necessarily  implied  In  a  statute  Is  as 
much  a  part  of  It  as  that  which  Is  expressed 
and  the  statute  must  be  construed  with  ref- 
erence to  the  purpose  to  be  served  by  It. 
Johnston  v.  Baker,  supra;  Bailey  v.  State, 
163  Ind.  165,  71  N.  B.  655. 

"When  the  intention  of  a  statute  is  plainly 
discernible  from  its  provisions,  that  intention 
is  as  obligatory  as  the  letter  of  the  statute  and 
will  even  prevail  over  the  strict  letter."  25  R. 
C.  L.  968;  Pickett  v.  U.  S.,  216  U.  S.  456,  80 
Sup.  Ct  265,  54  li.  Ed.  560;  State  ex  rel. 
Husting  V.  Board  of  Canvassers,  159  Wis.  216, 
150  N.  W.  642,  Ann.  Cas.  1916£>,  159;  Pool 
Y.  Simmona,  134  CaL  621.  66  Pac  672, 
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[S)  The  provision  contained  In  the  stipula- 
tion for  a  continuance  of  October  4,  1015, 
that  at  least  90  days'  notice  shall  be  given  of 
the  resetting  of  the  cause  for  trial,  did  not 
operate  In  any  way  to  extend  the  running  of 
the  flve-year  period.  The  plaintlfT  was  at 
liberty  to  have  the  trial  set  for  the  day  after 
the  stipalated  year  of  continuance  had  ex- 
pired, and  could  have  served  notice  thereof 
at  any  time  within  90  days  of  such  date.  It 
had  no  more  right  to  have  a  continuous  ez- 
teoston  of  Its  time  in  which  to  bring  the  case 
to  trial  under  this  90  days'  stipulation  than 
It  would  have  had  under  the  5-day  notice 
required  by  statute.  It  Is  true  that  under 
this  stipulation  for  90  days'  notice  there 
would  have  been  no  date  within  90  days  of 
the  expiration  of  the  5-year  period  for  bring- 
ing the  cause  to  trial  when  It  could  have  been 
set  without  the  consent  of  defendant,  but 
that  was  one  of  the  contingencies  arising 
under  the  stipulation  that  plaintiff  was  bound 
to  provide  against  No  such  attempt  to  set 
for  trial  was  made,  but  It  could  not  have 
extended  plaintiff's  rights  in  the  premises  if 
it  had  been  made  and  opposed  by  defendant. 

There  are  a  number  of"  other  dreumstances 
arising  out  of  the  proceedings  in  this  case, 
which  respondents  contend  should  operate  to 
establish  waiver  or  estoppel  of  the  defendant 
in  pressing  this  motion  for  dismissal,  which 
we  do  not  deem  It  necessary  to  discuss  sep- 
arately. They  are  all  based  upon  the  nature 
and  Importance  of  the  issues  Involved  in  the 
action,  the  delay  In  determining  the  court 
In  which  the  action  should  be  tried,  and  the 
judge  who  should  preside  at  the  trial,  de- 
mands and  agreements  for  continuances,  ne- 
gotiations for  stipulations  as  'to  uncontested 
facts,  correspondence  and  conferences  with 
a  view  to  reaching  a  settlement  out  of  court. 

[•]  We,  of  course,  are  not  concerned  with 
the  matters  involved  or  the  time  that  elaps- 
ed prior  to  the  filing  of  the  answer,  as  the 
five  years  only  began  to  run  from  that  date. 
After  the  answer,  proceedings  were  had  on 
the  applI<»tIon  of  the  defendant  for  procur- 
ing a  trial  before  another  Judge,  as  the  su- 
perior Judge  of  Inyo  county,  where  the  action 
was  commenced,  was  disqualified,  and' after 
negotiations  between  the  parties  It  was  in 
the  early  part  of  May,  1915,  stipulated  that 
the  cause  be  transferred  to  the  superior  court 
of  the  county  of  Tuolumne.  On  application 
of  defendant  thereafter  the  trial  was  set  for 
October  4,  1915.  A  postponement  was  then 
had  at  the  Instance  of  plaintiff  for  one  year 
under  the  stipulation  herein  discussed.  No 
farther  move  was  made  towards  again  setting 
the  date  for  trial  until  In  November,  1918. 
In  the  early  xant  of  December,  1918,  the 
new  date  of  trial  was  agreed  upon  between 
the  parties  as  of  March  10,  1919.  Discussion 
was  had  as  to  whether  the  trial  should  be 
held  In  Tuolumne  county,  or  for  the  conven- 
ience of  witnesses  In  the  county  of  Inyo. 
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Plaintiff  claims  that  at  the  time  of  agreeing 
upon  the  date  for  trial  it  was  orally  stipulat- 
ed that  there  might  be  further  postijonement 
at  the  Instance  of  either  party.  Later,  at 
the  request  of  plaintiff,  the  order  setting  the 
cause  for  trial  on  March  10th  was  vacated. 
So  far  as  we  are  able  to  discover  from  the 
record,  no  further  effort  was  made  to  bring 
the  matter  to  trial,  although  the  notice  of 
motion  to  dismiss  was  not  filed  until  the  21st 
of  November,  1019.  During  all  the  pendency 
of  the  action  there  was  correspondence  and 
conferences  regarding  preliminaries  to  the 
trial,  and  tentative  attempts  to  settle  the 
case  out  of  court ;  but  accepting  as  true  the 
facts  as  stated  in  respondents'  answer  and 
affidavits,  we  fall  to  find  any  Intimation  by 
word  or  conduct  that  suggests  a  concession 
on  the  part  of  defendant  or  an  imderstanding 
on  the  part  of  plaintiff  that  defendant  might 
not  avail  Itself  of  the  provisions  of  section 
583.  Indeed,  the  express  stipulation  of  the 
parties,  taking  the  period  of  the  one. year's 
continuance  from  the  statutory  period,  shows 
a  reservation  at  that  time  of  all  rights  under 
the  statute  except  as  modified  by  the  stipu- 
lation. 

[7]  Counsel  for  respondent  urge  upon  our 
attention  the  Importance  of  this  case  to  the 
plaintiffs,  and  both  sides  discuss  at  some 
length  their  respective  equities  on  the  merits ; 
but  these  are  considerations  we  cannot  take 
into  account  The  question  before  us  is  on 
the  construction  of  this  statute,  and  we  can- 
not make  It  over  to  fit  the  exigencies  of  this 
particular  litigation.  It  Is  a  salutary  law  and 
mandatory  in  Its  requirements.  It  can  sel- 
dom happen  that  any  good  excuse  exists  in 
delaying  trial  of  a  canse  for  five  years. 

Let  a  peremptory  writ  of  mandate  Issue  as 
prayed  for. 

We  concur:  ANGELLOTTI,  a  J. ;  SHAW, 
J.;  OLNBY,  J.;  LAWLOH,  J.;  WILBUR, 
J.;   LENNON,  J. 

(185  Qal.  347) 
PARKER  V.  FUNK.     (U  A.  6555.) 

(Supreme  Court  of  California.    March  25, 
1921.) 

1.  Sales  «=9476— Buyer  In  possession  of  part 
only  held  not  In  default 

'Where  a  conditional  sales  contract  of  a 
truck  not  delivered  recited  receipt  of  the  truck 
by  the  buyer,  who  later  took  posseBSion  of  a 
part  of  the  truck,  his  obligation  to  pay  was 
subject  to  the  implied  condition  of  a  full  de- 
livery, and  he  was  not  in  default  until  deliv- 
ery or  a  request  by  the  seller  to  be  allowed 
to  attach  the  undelivered  part  to  the  part  in 
the  buyer's  possesBion. 

2.  Sales  (8=>475— Sailer's  assignee  took  only 
the  rights  of  the  seller  In  conditional  sales 
oontraot. 

Under  Code  Cir.  Proc.  i  368,  the  assignee 
of  the  seller  in  a  conditional  sales  contract 
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took  th*  contract  and  tb«  title  to  the  thing 
•old  aDbject  to  any  rights  exiating  in  favor  of 
the  buyer  agalnit  the  seller. 

3.  Estoppel  «=378( 2)— Purchaser's  condltkiiuu 
oontraot  held  not  an  estoppel  as  against  sell- 
er's assignee. 

A  conditional  aalea  contract  of  a  truck  ac- 
knowledging receipt  by  the  boyer  when  a  part 
was  not  delivered  did  not  constitnte  estoppel 
by  contract  precluding  him  from  showing  the 
fact  of  nondelivery  as  against  an  assignee  of 
the  seller;  Code  Civ.  Proc.  i  1962,  subdiv.  2, 
permitting  dispute  ot  recital  of  ^nsideration. 

4.  EstopiMl  9=397— Recitals  In  sales  oontraot 
held  not  an  estoppel  In  pais  as  against  seller's 
assignee. 

Becital  in  conditional  aalea  contract  that 
seller  had  received  the  goods  was  not  an  es- 
toppel in  pais  precluding  him  from  disputing 
the  recital  as  to  his  seller's  assignee,  not  b*- 
ing  intended  as  a  representatton  on  which  a 
third  person  might  rely. 

5.  Estoppel  «s»52— In  pals  Is  founded  on  doe- 
trina  that  the  truth  would  defraud. 

The  doctrine  of  estoppel  in  pais  proceeds 
on  the  theory  that  the  party  estopped  has  by 
hi*  declaration  or  conduct  misled  another  to 
his  prejudice,  so  that  it  would  be  a  fraud  on 
•neb  other  to  allow  the  true  facta  to  be  provM. 

8.  Assignments  «=>  1 00— Debtor  may  as  against 
assignee  assert  existing  aquitiot  not  oonform- 
Ing  to  face  of  oontraot. 
A  party  to  a  contract  may  assert  as  against 
the  assignee  of  the  other  party  any  right  which 
he  could  assert  against  the  other  party,  re- 
gardless of  whether  such  right  conforms  to 
the  face  of  the  contract. 

In  Bank. 

Appeal  from  Superior  Court,. Los  Angeles 
County ;  Fred  B.  Taft,  Judge. 

Replevin  by  Edward  F.  Parker  against  B. 
B.  Funk.  From  a  Judgment  for  defendant, 
plalntur  appeals.    Affirmed. 

B.  S.  Parker,  of  Pasadena,  for  appellant 
J.  B.  Wtkittemore,  of  Los  Angeles,  for  re- 
spondent. 

OLNBT,  J.  The  present  action  Is  one  of 
replevin  for  the  possession  of  an  automobile 
truck.  Pending  its  determination,  the  plain- 
tiff secured  possession  of  a  part  of  the  trudi, 
whidi  was  all  the  defendant  bad,  upon  a 
dalm  for  delivery  pursuant  to  aecttons  900 
to  621  of  the  Code  of  Civil  Procedure.  The 
action  was  tried  and  resulted  In  a  Judgment 
that  the  plaintUT  take  nothing  and  that  be 
either  return  the  part  of  which  he  had  se- 
cured possession  or  the  defendant  recover  of 
him  the  value  thereof,  $300.  The  plalntlfl 
appeals. 

The  facts  are: 

One  Moon  was  engaged  in  the  business  of 
making  automobile  trucks  by  taking  the  front 
part  of  a  Ford  automobile  with  its  engine 
And  attaching  to  it  what  is  known  as  an 
Ameston  truck  unit    The  defendant  was  an 


automobile  salesman  and  desired  to  purchase 
a  truck  for  demonstration  purposes.  Moon 
had  In  bis  garage  or  place  of  business  the 
front  part  that  was  necessary  to  make  a 
truck,  but  without  the  Ameston  unit  attadied. 
Under  these  circumstances.  Moon  and  the  de- 
fendant entered  into  a  conditional  sales  con- 
tract, whereby  the  defendant  agreed  to  pur- 
chase "One  Ameston  truck  unit  and  Ford  au- 
tomobile,   motor    No.    1757717   body 

—^  with  complete  equipment.    Serial  No. 

,"  for  the  price  of  ?900,  of  which  he 

paid  $300  down  and  agreed  to  pay  the  balance 
in  monthly  installments  of  iso  each.  The 
Ford  automobile  motor  designated  by  the 
number  quoted  was  the  one  owned  by  Moon, 
so  that  It  was  spedfled  as  a  part  of  the  sub- 
ject of  the  sale.  Whether  there  was  any 
truck  imlt  that  was  also  agreed  upon  as  the 
remaining  part  does  not  appear.  Although 
the  Ford  part  and  the  truck  unit  had  not  been 
attached  and  it  was  evidently  intended  that 
they  should  be  before  the  subject-matter  of 
the  sale  was  complete,  and  although  there 
was  no  actual  delivery  of  anything  to  the  de- 
fendant, the  contract  contains  an  acknowl- 
edgment by  him  of  the  receipt  of  "said  prop- 
erty," which  is  described  as  quoted,  and  that 
It  was  In  good  condition  and  repair.  The 
contract  also  contains  the  usual  provision  as 
to  title  remaining  in  the  vendor  until  the  pur- 
chase price  should  be  fully  paid,  and  that  In 
case  of  a  failure  to  pay  any  installment  of 
the  price  as  it  became  due  the  vendor  should 
have  the  right  to  retake  possession  without 
demand. 

Immediately  upon  the  making  of  the  con- 
tract, Moon,  for  a  valuable  consideration,  as- 
signed It  and  the  title  to  the  property  speci- 
fied in  it  to  the  plalntUI.  A  few  days  there- 
after Moon's  garage  and  the  property  in  it, 
Including  the  Ii''ord  automobile  part,  were  at- 
tached by  his  creditors.  The  defendant  there- 
upon secured  possession  of  the  part  from  the 
sberift  upon  a  third  party  claim.  After  se- 
curing such  possession,  be  failed  to  make  fur- 
ther payments  on  the  purchase  price,  the 
truck  not  being  complete,  and  because  of  his 
failure  in  this  respect  the  plaintiff  endeav- 
ored by  the  present  action  to  secure  posses- 
si/on  of  the  part  which  the  defendant  had. 

The  position  of  the  defendant,  as  might  be 
surmised  from  the  foregoing  facts,  is  that  he 
wants  either  a  complete  truck,  for  which  he 
is  willing  to  pay  the  agreed  purchase  price, 
or  else  the  return  of  what  he  has  already 
paid,  and  that  until  he  receives  either  one 
or  the  other  he  is  entitled  to  keep  as  much 
of  the  truck  as  hct  has  secured.  The  position 
of  the  plaintiff,  on  the  other  nand,  is  that  the 
completion  of  the  truck  is  no  concern  of  his ; 
that  he  purchased  the  contract  of  sale  from 
Moon  in  reUanoe  upon  the  acknowledgment 
of  the  defendant,  which  It  contained,  that  he 
had  received  the  subject  of  the  sale  in  good 
condition  and  repair;  that  It  la  not  open  to 
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Qie  defenaant  to  show  tlut  the  subject  of 
the  sale  was  not  In  fact  complete;  end  that 
the  defendant  is  In  default  on  the  purchase 
price  and  the  plaintiff  Is  therefore  entitled 
under  the  contract  prorlslona  to  whatever  of 
the  truck  that  was  to  be  the  defendant  has. 

The  merits  of  the  controversy  can  best  be 
gotten  at  by  considering  the  case  In  the  first 
instance  as  tf  it  were  one  between  Moon,  the 
original  vendor,  and  the  defendant,  and  then 
considering  to  what  extent.  If  at  aU,  the 
rights  of  the  plaintiff,  the  assignee  of  Mpnn, 
differ  from  those  of  Moon.    As  between  Moon 
and   the  defendant,  the  acknowledgment  or 
recital  of  the  oxitract  that  the  latter  has 
posiiessioo  of  the  subject  of  the  sale  can  be 
given  effect  only  by  considering  that  the  mak- 
ing of  the  contract  was  a  constructive  de- 
livery of  the  truck  or  its  i>arta  by  Moon  to 
the  defendant,  so  that  thereafter  Moon's  ac- 
tual possession  was  that  (rf  a  bailee  or  agent 
for  the  defendant    On  the  other  hand,  read- 
-faig  the  contract  in  the  Ugfat  of  the  circum- 
stances under  which  it  was  made,  it  is  evi- 
dent that  the  parties  contemplated  that  Moon 
should  complete  the  truck,  and  that  the  con- 
tract was  subject  to  the  implied  condition  i 
that  he  do  so.    We  have,  then,  a  case  of  a ' 
conditional  'sale  of  an  uncompleted  article,  I 
with  possession  of  the  parts  of  the  article,  or 
of  such  of  the  parts  as  had  been  specifically ' 
agreed  upon,  constructively  in  the  vendee  but 
actually  in  the  vendor,  and  with  an  obligation  ' 
on  the  part  of  the  vendor  constituting  an  Im-  ; 
plied  conditicHi  of  the  contract  that  he  should 
complete  the  thing  called  for  by  the  contract,  i 

(1]  In  this  condition  of  affairs,  the  parts, 
or  some  of  them,  are  taken  from  the  posses- ' 
slon  of  the  vendor  under  process  against  him, 
and  the  defendant  then  claims  and  secures  | 
from  the  attaxAing  officer  cme  of  such  parts.  | 
It  Is  evident  tliat  the  actual  possession  so  ob- 
tained by  the  defendant  is  a  lawful  posses- 1 
slon  as  betweoi  him  and  his  vendor,  since  as 
between  them  the  part  had  been,  in  legal  con- 
templation, in  the  possession  of  the  defend- 
ant at  the  time  the  sheriff  seized  it;    the 
actual  possession  by  the  vendor  being  but  a  i 
possession  held  for  the  defendant.    It  is  also  I 
evident  that  the  defendant  is  entitled  to  hold 
sach  possessimi  imtil  he  is  in  default  under 
the  contract  for  the  nonpayment  of  some  in- 
stallment of  the  purchase  price  as  it  becomes 
due.    It  is  also  evident  that  while  the  con- 
tract epedfles  Hie  Installnients  of  the  pur-  { 
chase  price  as  falling  due  on  certain  fixed 
dates,  the  vendee's  obligation  to  pay  is  sub- 
ject to  the  implied  condition  that  the  vendor 
complete  the  machine,  and  as  long  as  the  ven- 
dor Is  in  default  in  completing  it  he  cannot 
insist  that  the  vendee  pay  anything  further. 
If  tile  vendor  had  requested  possession  of  the 
part  which  the  vendee  had  for  the  purpose  of 
perfcmnlng  his  obligation  to  complete  the 
track,  the  vendee  would  have  had  to  give  it  | 
to  hint  ot,  at  least,  would  have  had  to  make  | 
the  part  available  to  him  for  that  purpose, 
but  the  vendee  could  not  be  put  in  default  in  I 
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this  respect  until  such  request  was  made. 
None  was  made  and  until  it  was,  and  was 
refused  and  the  vendor  thereby  prevented  by 
the  vendee  from  assembling  the  machine,  the 
latter  was  no.t  in  default  In  failing  to  make 
further  payments  on  the  purchase  price.  As 
a  consequence,  the  vendor  would  not  have  tiad 
the  right,  by  reason  of  the  vendee's  failure  to 
make  such  payments,  to  retake  possessfon  of 
the  part  which  the  defendant  had.  The  fact 
was  that  defendant  was  not  as  yet  in  default. 

[2-4]  Is  the  situation  any  different  as  to 
the  actual  plaintiff,  the  vendor's  asuignee? 
It  is  not  different  unless  there  t>e  some  ele- 
ment of  estoppel  as  l>etween  him  and  the  de- 
fendant. As  an  assignee  merely,  the  plaintiff 
but  stepped  into  the  vendor's  shoes  and  took 
the  contract  and  the  title  to  the  article  speci- 
fied In  It  subject  to  any  rights  which  existed 
In  favor  of  the  defendant  against  the  vendor. 
Section  368,  Code  Civ.  Proc.  The  final  ques- 
tion In  the  case,  then,  upon  the  merits,  Is  as 
to  the  validity  of  the  plaintiff's  contention 
that  I)ecau8e  of  the  defendant's  acknowledg- 
ment in  the  contract  that  he  had  received  the 
subject  of  the  sale  in  good  condition  and  re- 
pair he  is  estopped  as  to  the  plaintiff  from 
showing  that  the  subject-matter  was  not  in 
fact  complete,  with  the  consequence  that  the 
defendant's  obligation  to  pay  was  not  alMO- 
lute  us  it  appeared  on  the  face  of  the  con- 
tract, but  was  conditional  on  the  subject-mat- 
ter being  completed.  The  contention  is  a 
somewtiat  novel  one,  and  practically  no  assist- 
ance in  determining  the  correct  answer  to  it 
is  given  us  by  the  briefs,  which,  in  effMt,  but 
affirm  the  contention  on  the  one  side  and  deny 
It  on  the  other.  It  is,  however,  fairly  certain 
that  the  contention  is  not  valid.  There  is  no 
estoppel  by  contract,  since  the  acknowledg- 
ment of  the  receipt  of  the  article  is  in  effect 
but  an  acknowledgment  of  the  receipt  of  the 
consideration  received  by  the  defendant  for 
the  contract,  and  it  Is  always  open  to  a  party 
to  dispute  the  recital  of  a  consideration.  Sec- 
tion 1962,  subd.  2,  Code  Civ.  Proc.  If  there 
be  an  estoppel,  it  must  be  one  in  pais,  arising 
from  considering  the  recital  in  the  contract 
as  a  misrepresentation  by  the  defendant  In 
effect  made  to  and  acted  upon  by  the  plain- 
Off. 

[B,  8]  The  doctrine  of  estoppel  in  pals  pro- 
ceeds upon  the  theory  that  the  party  estopped 
has  by  his  declnrationa  or  conduct  misled  an- 
other to  his  prejudice,  so  tliat  It  would  be  a 
fraud  upon  the  latter  to  allow  the  true  state 
of  facts  to  be  proved.  Martin  v.  Zellerbach, 
38  Cal.  300,  99  Am.  Dec.  365.  It  follows  that 
the  representation  must  be  one  intended  by 
the  party  making  it  to  be  acted  upon  by  the 
other,  or  made  under  such  circumstances  that 
the  other  had  the  right  to  believe  that  it 
was  so  intended,  since  otherwise  there  is  no 
fraud,  nor  anything  in  the  nature  of  fraud. 
16  Cyc.  726,  749 ;  Boggs  v.  Merced  Mining  Oo., 
14  Cal.  367;  Smith  v.  Penny,  44  Cal.  161; 
Breeze  v.  Brooks,  97  Oal.  72,  31  Pac.  742,  22 
L.  B.  A.  257.   Now,  a  recital  ia  a  contract  ii 
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not  ordinarily  Intended  as  a  representation 
to  be  acted  on  by  third  persons.  Its  Bole  pur- 
pose is  to  make  plain,  or  affect  In  some  man- 
ner, the  rlgbts  of  the  parties  aa  between  them- 
selves alone.  The  result  Is  that  a  party  to  a 
contract  may  assert  aa  against  an  assignee  of 
the  other  party  any  right  which  he  could  as- 
sert against  the  latter,  regardless  of  whether 
such  right  conforms  or  does  not  conform  to 
the  face  of  the  contract  Bauer  t.  Fay,  110 
CaL  361,  42  Pac.  902.  As  a  particular  in- 
stance of  this,  it  is  permitted  to  show  as 
against  the  assignee  of  a  contract,  even  one 
redtlng  a  consideration,  either  that  there 
was  no  consideration  or  that  the  considera- 
tion has  failed.  Bergson  t.  Builders'  Ins.  Ck)., 
38  Gal.  541;  Meyer  v,  Weber,  133  Oal.  681,  65 
Pac.  1110;  Brlggs  v,  Crawford,  162  Oal.  124, 
121  Pac.  381;  Crawfls  r.  Edwards,  178  Cal. 
805,  175  Pac.  410.  The  present  case  would 
seem  to  be  of  just  this  character. 

It  is,  of  course,  not  difficult  to  Imagine  a 
case  where  a  recital  Is  put  Into  a  contract 
for  the  very  purpose  of  having  It  acted  on. 
For  example,  conditional  sales  contracts  of 
automobiles  are  largely  dealt  In  by  way  of 
sale  and  assignment,  and  If  It  appeared  In 
the  present  case  that  the  defendant  had  ac- 
knowledged the  receipt  of  the  subject  of  the 
sale  prior  to  his  actually  having  received  It, 
In  order  that  his  vendor  might  the  more  easi- 
ly realize  upon  the  contract,  or  even  under 
circumstances  such  that  he  should  have 
known  that  some  one  In  reliance  upon  the  re- 
cital would  not  improbably  purchase  the  con- 
tract as  one  for  the  sale  of  a  completed  and 
delivered  article,  he  would  undoubtedly  be 
estopped  from  showing  the  ccmtrary.  Fugate 
V.  Hansford's  Ezrs.,  3  Lltt.  (Ky.)  262;  Na- 
tional, etc.,  Cb.  v.  Sherwood,  165  Cal.  1,  130 
Pac.  881.  It  is  not  at  all  Impossible  that  such 
was  the  fact,  but  If  It  was,  it  devolved  upon 
the  plaintiff  to  prove  it,  and  there  is  no  evi- 
dence upon  the  point  It  follows  that  the 
plaintiff  stands  tn  the  shoes  of  his  assignor, 
and  as  to  him,  as  well,  the  defendant  was  not 
in  default  In  refusing  to  make  further  i>ay- 
ments  until  the  article  which  he  was  to  re- 
ceive was  completed. 

Judgment  affirmed. 

We  concur:  ANQEIiLOTTI,  C.  J.;  SHAW, 
jr.;  WILBUB,  J.;  SLOANH,  J.;  LENNON, 
J.:   LAWLOB,  J. 


(186  Cal.  330) 

HODGE  cit  at.  V.  IMeCALL  et  al.    (L.  A.  6199.) 

(Sapreme  Court  of  California.    March  21, 
1921.) 

I.  Public  lands  «=>I28  —  Parson   patenting 
lands  by  mistake  holds  legal  title  In  trust  for 
person  entitled  to  patent. 
It  tbroagb  a  mistake  of  law  on  the  part  of 

officials  of  the  Department  of  the  Interior  a 


patent  to  land  to  which  one  person  Is  entitled 
under  the  pnblic  land  laws  erroneously  issues 
to  another,  the  latter  will  be  lield  by  the  courts 
to  hold  the  legal  title  received  from  the  gov- 
ernment in  trust  for  him  who  should  have  re- 
ceived it 

2.  Constltntlonal  law  9=>77  —  Regulations  of 
government  departments  cannot  enlarge  or 
Impair  right  given  by  statute. 

The  function  of  government  department  reg- 
ulations is  to  carry  oat  the  pnrpose  of  the  stat- 
utes for  whose  administration  they  are  adopt- 
ed, and  they  must  be  reasonable  and  appropri- 
ate for  this  purpose,  and  cannot  either  enlarge 
or  impair  rights  given  by  the  statute. 

3.  Statutes  $=3219  —  Construction  put  upon 
doubtful  statute  by  administering  officers  giv- 
en weight. 

Construction  pat  upon  ambiguous  statnte 
by  administrative  officers  should  be  given  great 
weight  by  the  courts  in  determining  its  tme 
meaning,  but  if  its  meaning  is  not  doubtful, 
and  regulations  of  a  government  department 
are  in  conflict  with  that  meaning,  they  are  sim- 
ply void. 

4.  Publlo  lands  <8=>33  —  Statutes  i8=>4»— Stat- 
ute giving  preferred  right  to  enter  laiid  to  be 
applied  where  possible;  Impossibility  of  uni- 
versal application  does  not  destroy  it. 

Act  Cong.  March  8,  1909,  providing  that 
landowner  or  entryman  whose  land  adjoined 
any  lot  stiould  have  a  preferred  right  to  pur- 
chase the  oue-bali  of  the  lot  which  abutted  on 
his  land,  must  be  given  ellect  as  far  as  possible, 
and  the  fact  that  it  might  not  be  possible  to 
give  it  effect  as  to  lots  which  abutted  on  one 
side  on  the  lands  of  more  than  one  owner  would 
be  no  reason  for  not  giving  it  effect  in  ottier 
cases  where  it  is  possible. 

5.  Publlo  lands  ^»33— Landowner  entitled  to 
purchase  one-half  of  lot  abutting  on  property. 

Under  Act  Cong.  March  3,  1909,  giving  any 
landowner  or  entryman  whose  land  adjoined  any 
lot  between  subdivisions  a  preferred  right  to 
purchase  the  one-half  of  the  lot  which  abutted 
on  his  land,  each  landowner  had  the  preferred 
right  to  purchase  the  one-half  of  any  lot  on 
his  side  which  was  in  front  of  or  abutted  upon 
his  land;  and,  where  a  lot  abutted  on  one  side 
on  the  lands  of  more  than  one  owner,  each  land- 
owner had  the  preferred  right  to  purchase  the 
one-half  of  the  strip  on  his  side  wliich  was  m 
front  of  or  abutted  upon  his  land. 

In  Bank. 

Appeal  from  Superior  Court,  Imiperlal 
County;   Franklin  T.  Cole,  Judge. 

Action  by  Jennie  M.  Hodge  and  another 
against  Cora  McCall  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Be- 
versed,  with  Instructions. 

Conkllng  &  Brovm,  of  El  Centro,  for  appel- 
lants. 

Charles  L.  Chllders,  of  El  Centro,  for  re- 
spondents. 

OLNET,  J.  The  original  survey  of  the 
public  lands  In  the  Imperial  Valley  was  ex- 
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ceedingly  Inaccnrate,  and  wben  tbe  valley 
came  to  be  settled  up  another  survey  be- 
came necessary.  This  was  made,  and  In  its 
making  tbe  government  subdivisions  for 
which  entry  bad  been  made  were  located  as 
actually  claimed  by  the  entrymen  on  the 
ground.  When  so  located,  what  theoretically 
should  have  been  adjoining  Bubdlvlsions  were 
In  many  Instances  s^arated  by  small  strips 
of  land  which  did  not  come  In  either  subdi- 
vision. Tbe  sltnatlon  may  be  made  clearer 
by  tbe°  accompanying  diagram  of  U  as  It  ex- 
ists In  the  present  case: 


MeCALk 


17 


HODQI 


The  areas  marked  McCall  and  Hodge  rep- 
resent tbe  governmental  sabdivisions  upon 
wbldi  the  plaintiff  and  the  def^idant,  or 
their  predecessors  In  interest,  had  respective- 
ly entered,  and  to  which  they  had  acquired 
title  ttom  the  government.  The  strip  be- 
tween them,  portions  of  which  are  marked 
4  and  17,  Is  one  of  the  strips  of  which  we  are 
speaking.  Tbe  strips  were  divided  into  sub- 
divisions called  lots,  designated  by  numbers, 
and  the  numbers  4  and  17  are  tbe  numbers  of 
the  lots  Involved  In  the  present  controversy. 

The  strips  were  too  narrow  to  be  suitable 
for  separate  homesteads  or  farms,  and  could 
best  be  improved  and  used  in  connection  with 
the  homesteads  and  farms  which  they  ad- 
Jcrined.  To  meet  this  c(»idltlon  of  affairs, 
Congress  passed  an  act  (Act  March  3,  1909, 
%  Stats,  at  Liarge,  779)  providing  for  tbe 
sale  ot  the  lots  into  which  the  strips  were 
subdivided,  at  a  price  and  under  regulations 
prescribed  by  the  Secretary  of  the  Interior, 
but  with  a  proviso  that  any  landowner  or 
entryman  whose  land  adjoined  any  lot  should 
have  a  preferred  right  to  purchase  the  one- 
balf  of  the  lot  which  abutted  on  bis  land. 
Tbe  proviso  reada: 


.  MoCALL  87 
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"Provided,  that  any  entryman  or  owner  of 
such  entered  or  patented  tract  sball  have  a  pre- 
ferred right  to  buy  one-half  of  all  such  lots  as 
abut  on  lands  held  under  bis  entry  or  owned 
by  him  within  six  mouths  after  the  time  when 
the  said  Secretary  sball  fix  the  price  of  such 
tracts,  and  this  preferred  right  shall  not  pre- 
vent such  entryman  or  owner  from  buying  all 
of  any  such  abutting  lots  as  may  remain  unsold 
at  the  expiration  of  said  siz  months." 

Pursuant  to  tbe  act  tbe  Secretary  of  tbe 
Interior,  through  the  Commissioner  of  tbe 
Land  Office,  fixed  the  price  at  which  the  lots 
would  be  sold  by  the  government  and  pro- 
mulgated regulations  for  their  sale.  These 
regulations  however,  Instead  of  providing  for 
a  preferred  right  to  each  landowner  to  pur- 
chase one-half  of  any  lot  abutting  upon  his 
land,  as  tbe  act  prescribed,  declared  that  lit- 
eral compliance  with  tbe  act  in  this  particu- 
lar was  impossible  and  that  preference  would 
be  glvra  to  those  owners  whose  lands  ad- 
joined any  particular  lot  who  were  best  en- 
titled to  purchase 'Under  tbe  special  facts  of 
each  case.  Tbe  regulations  also  provided 
tliat  any  landowner  might  dalm  a  preferred 
right  to  purchase,  not  merely  a  half,  but  all, 
of  any  lot  which  adjoined  his  land,  and  that 
"if  more  than  one  application  be  made  for 
the  same  tract  by  parties  separately  claim- 
ing preference  of  purchase,  such  right  will 
be  awarded  to  the  applicant  most  equitably 
entitled  thereto  under  all  the  facts  and  cir- 
cumstances of  the  particular  case." 

Following  the  promulgation  of  these  rejgu- 
lations,  the  plaintiff  Jennie  M.  Hodge  made 
application  within  the  prescribed  six  months 
to  purchase  as  a  preferred  purchaser  tbe  east 
half  of  lots  4  and'  17  abutting  on  her  land  on 
the  west,  and  the  defendant  Cora  M.  McCall 
made  a  similar  application  to  purchase  all  of 
the  same  lots  as  abutting  on  her  lands  on  tbe 
east.  The  Land  Department  decided  that  the 
defendant  was  more  equitably  entitled  to 
purchase  the  lots  than  tbe  plaintiff,  rejected 
the  application  of  the  lattfer,  and  approved 
the  application  of  tbe  former  for  the  whole  ot 
the  lots.  Upon  appeal  to  the  Secretary  of  tbe 
Interior,  this  ruling  was  affirmed,  and  patent 
Issued  to  the  defendant  for  the  whole  of  the 
lots  accordingly.  Thereupon  the  plaintiff 
brought  the  present  action  against  the  de- 
fendant, alleging  that  upon  the  foregoing 
facts  the  plaintiff  was  legally  oititled  to  pur- 
chase tbe  east  half  of  the  lots  in  preference 
to  the  defendant,  and  that  through  mistake 
of  law  on  the  part  of  the  officials  of  tbe  In- 
terior Department  her  right  bad  been  denied 
and  a  patent  for  tbe  whole  of  the  lots  Issued 
to  the  defendant.  Tbe  complaint  asked  for 
judgment,  declaring  that  the  defendant  held 
tbe  east  half  of  the  lots  In  trust  for  the 
plaintiff,  and  directing  that  the  defendant 
convey  it  to  her.  Judgment  went  for  the  de- 
fendant in  the  court  below,  and  tbe  plaintiff 
appeals. 

[1]  Tbe  rule  is  well  established  that  i^ 
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through  a  mistake  of  law  Ob  the  part  of  the 
officials  o*  the  Department  of  the  Interior,  a 
patent  to  land  to  which  one  person  Is  en- 
titled under  the  public  land  laws  erroneously 
issues  to  another,  the  latter  will  be  held  by 
the  courts  to  hold  the  legal  title  received 
from  the  government  in  trust  for  him  who 
should  have  received  It.  Sanders  v.  Dutcher, 
168  Cal.  353,  143  Pac.  099.  It  Is  dear  also 
that  if  there  was  any  mistake  <«  the  part  of 
the  department  officials  In  rejecting  the  ap- 
plication of  the  plaintiff,  such  mistake  was 
a  mistake  of  law,  consisting  In  the  belief  of 
the  officials  that  upon  the  facts,  which  are 
not  in  dispute,  she  did  not  have  a  preferred 
right  to  purchase.  The  question  in  the  case 
therefore  resolves  itself  into  one  as  to  wheth- 
er or  not  the  plaintiff  had  such  preferred 
right 

[t,  3]  Tills  question  must  be  determined  by 
the  statute  and  not  by  the  regulations  of  the 
department.  It  is  the  rule  that  the  function 
of  department  regulations  is  to  carry  out  the 
purpose  of  the  statute  for.  whose  administra- 
tion they  are  adopted  and  that  they  must  be 
reasonable  and  appropriate  for  this  purpose 
and  cannot  either  enlarge  or  impair  a. right 
given  by  the  statute.  U.  S.  ▼.  United  Ctopper 
Co.,  106  n.  S.  207,  25  Sup.  Ct  222,  49  L.  Bd. 
449 ;  U.  S.  V.  George,  228  V.  S.  14,  33  Sup.  Ct. 
412,  57  L.  Ed.  712;  Anchor  v.  Howe  (O.  C.)  50 
Fed.  366.  If  the  plaintiff  in  this  case  was 
given  by  the  statute  a  preferred  right  to  pur- 
chase, It  is  wholly  immaterial  that  the  regu- 
lations purport  to  deny  her  that  right.  The 
only  bearing  which  the  regulations  can  have 
on  the  question  Is  in  nmnectlon  with  the  con- 
struction to  be  given  the  statute.  If  its 
meaning  be  doubtful,  theU  the  construction 
put  upon  it  in  actual  administration  by  the 
officers  intrusted  with  that  administration 
should  be  given  great  weight  by  the  courts 
in  determining  its  true  meaning.  But  if  Its 
meaning  be  not  doubtful,  and  the  regulations 
are  In  conflict  with  that  meaning,  they  are 
simply  void.  If  this  be  not  true,  it  Is  with- 
in the  power  of  the  department  officials  to 
override  and  annul  an  act  of  Congress. 

[4,  t]  As  to  the  meaning  of  the  statute,  we 
do  not  sea  how  there  can  be  any  reasonable 
question.  Ibe  proviso  imder  which  the 
plaintiff  claims,  to  quote  again  the  pertinent 
portion  of  it,  reads: 

'Trovided  that  any  entryman  or  owner  of 
such  entered  or  patented  tract  shall  have  a 
preferred  right  to  buy  one-half  of  all  such  lots 
as  abut  on  lands  held  nnder  his  entry  or  own- 
ed by  liim." 

Tills  language  seems  perfectly  plain,  and 
the  carrying  of  it  out  in  connection  with  such 
lots  as  the  lot  4  involved  in  this  case  would 
aeem  to  present  no  difficulty  whatever.  The 
only  difficulty  in  carrying  it  out  would  seem 
to  arise  in  connection  with  auch  lots  as  lot 
17  which  abut  on  one  side  on  the  lands  of 
more  than  one  owner.  If  the  statute  lie  read 
with  the  ntmoat  Uteralness,  It  would  aeem 


to  give  to  each  of  sudh- owners  the  right  to 
purchase  the  whole  of  that  half  of  the  lot 
which  is  on  their  side  of  the  center  line  di- 
viding the  lot  longitudinally.  In  other 
words,  two  men  would  seem  to  be  given 
the  preferred  right  to  purchase  the  same 
thing,  a  manifest  impossibility.  But  even  if 
this  difficulty  exists  in  such  cases,  that  fact 
would  not  justify  the  annulment  of  the  stat- 
ute in  cases  such  as  lot  4,  where  it  does  not 
exist.  The  statute  certainly  must  be  given 
effect  as  far  as  possible,  and  the  fact  that  it 
may  not  be  possible  to  give  It  effect  in  one 
class  of  cases  is  no  reason  for  not  giving  it 
effect  In  other  cases  where  it  is  possible.  As 
to  lot  4,  then,  we  do  not  see  how  there  can 
be  any  serious  question  but  that  the  plaintiff 
had  the  preferred  right  to  purchase,  and,  as 
a  result,  has  a  right  to  the  relief  which  she 
now  seeks. 

It  remains  to  consider  the  case  as  to  lot  17. 
Here  there  is  the  difficulty  mentioned.  That 
difficulty,  however,  arises  only  by  construing 
the  statute  with  the  utmost  literalness.  But 
It  should  not  be  so  construed.  It  should  be 
construed  in  the  light  of  the  situation  which 
it  was  enacted  to  meet  and  the  purpose 
which  it  seeks  to  accomplish.  So  construed, 
we  have  no  doubt  as  to  its  meaning.  The 
situation  was  one  wherein  lands  which  had 
come  into  private  ownership  were  separated 
by  strips  of  public  lands  too  narrow  to  l>e 
desirable  as  separate  holdings,  and  which 
could  best  be  used  and  improved  in  connec- 
tion with  the  holdlngrs  on  each  side.  The 
thing  which  the  statute  manifestly  sought  to 
accomplish  In  this  situation  was  to  provide 
that  the  strips  should  be  divided  equally  be- 
tween the  landowners  on  each  side,  provided 
they  cared  to  purchi.se  them.  There  is  no 
difficulty  whatever  in  accompllshiug  this  pur- 
pose. If  a  lot  extends  beyond  the  boundary 
of  one  owner  so  as  to  abut  on  the  same  side 
on  the  land  of  another,  then  each  of  such 
owners  would  have  the  right  to  purchase  the 
portion  of  their  half  of  the  strip  which  abuts 
on  his  land.  It  is  perfectly  plain  that  it  was 
a  division  of  the  strips  between  the  adjoining 
landowners  in  just  this  manner,  in  case  they 
desired  to  purchase,  which  the  statute  sought 
to  accomplish.  The  claimed  impossibility  of 
carrying  out  the  statute  arises  only  from  an 
ignoring  of  this  purpose  and  a  construing  of 
the  statute  with  extreme  literalness  to  pro- 
vide the  absurd  thing  of  giving  to  each  of 
two  or  more  parties  the  preferred  right  to 
purchase  the  same  land.  This  is  not  in  our 
judgment  a  rational  construction  of  the  stat- 
ute. It  should  be  construed  to  mean  that 
each  landowner  has  the  preferred  right  to 
purchase  the  half  of  the  strip  on  hla  side 
which  is  In  front  of  or  abuts  upon  his  land. 
With  the  statute  so  construed,  the  plaintiff 
here  had  the  preferred  right  to  purchase,  not 
all  of  the  east  half  of  lot  17,  but  that  por- 
tion of  It  which  abuts  upon  her  land.  As  to. 
that  portion  of  lot  17,  as  well  aa  to  the  east 
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half  of  lot  4.  sbe  !a  entitled  to  tlie  r^ef 
wblcli  she  aeeka. 

The  facts  In  the  case  all  appear  In  find- 
ings, 80  that,  wbfle  the  Judgment  denying  the 
plaintiff  relief  mnst  be  reversed,  there  is  no 
necessity  for  a  new  trial. 

Jndgment  reversed,  with  instructions  to  the 
lower  court  to  enter  judgment  for  the  jtlaln- 
tlff  in  accordance  with  this  opinion. 

We  concur :  ANGELIOTTI,  a  J.;  SHAW, 
J.:  LENNON.  J.;  SLOANB,  J.;  WILBUB, 
J.:   UlWLOB,J. 


ilSS  Cal.  S42) 

LOS  ANGELES  LIME  CO.  v.  WITHERS  It  aL 
(two  cases).     (L.  A.  6046.) 

(Supreme  Court  of  CJalifomla.    Uacdi  22, 
192J-) 

1.  Municipal  eorporatloas  4=3346— Sureties  oa 
beads  taken  ost  la  naaia  of  eoatraotor's  soa 
set  liable  to  aiaterlalaiei. 

Where  street  contractor's  bonds  under 
street  improvement  act  of  1913  were  executed 
la  the  name  of  the  contractor's  son  instead  of 
the  contractor,  sureties  were  not  liable  to  mate- 
lialmen. 

2.  Maaielpal  eorporatloas  «=»348— Materlalmea 
saino  OB  street  eentraetor's  bead  must  prove 
valid  statutory  bend. 

Materialmen  suins  on  street  contractor's 
bend  under  street  improvement  act  of  1913 
must  prove  the  execution  of  a  valid  atatutorr 
bond. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angelea 
County;    Leslie  R.  Hewitt,  Judge. 

Actions  by  the  Los  Angeles  Lime  Company 
against  H.  C.  Withers,  Martlia  McLaln,  and 
Katherine  Ladwlg,  and  against  H.  C.  With? 
era,  Jamea  M.  Wadsworth,  and  John  Hayes. 
Judgment  fbr  defendants  other  than  H.  O. 
Withers,  and  plaintiff  appeals.    Affirmed. 

O.  O.  De  Oanno,  of  Los  Angeles,  for  ap- 
pdlant. 

Albert  J.  Sherer,  Robert  Toung,  and  dnx- 
•noe  J.  Walker,  all  of  Los  Angeles,  for  re- 
^wndents. 

PER  CDBIAM.  The  plaintiff,  Los  Angeles 
Lime  Company,  brought  two  actions  to  re- 
eorer  oa  contractor's  bonds  for  materials 
famished  and  used  on  street  grading  con- 
ttacta,  alleged  to  have  been  executed  by  one 
H.  C.  Withers  and  the  sureties  named,  under 
the  street  Improvement  act  of  1913  (St.  1913, 
I>.  954).  In  each  case  the  materials  were 
fanilsbed  to  H.  O.  Withers.  The  contracts 
were  with  the  city  of  Los  Angeles  and  were 
executed  in  the  name  of  H.  O.  Withers,  as 
contractor,  and  the  statutory  bonds  sued  (m 
here  were  executed  In  the  name  of  H.  O. 


Withers  as  principal,  with  defendants  Mar- 
tha McLain  and  Katherine  Ludwig  as  sure- 
ties In  one  instance  and  defendants  James 
M.  Wadsworth  and  John  Hayes  as  sureties 
in  the  other,  but  suit  Is  brought  upon  them 
naming  H.  C.  Withers  as  prlndpsl. 

The  name  of  H.  O.  Withers  was  signed  to 
both  contracts  and  both  bonds  by  H.  C.  With- 
ers. It  does  not  appear  from  either  the 
pleadings  or. the  findings  of  the  court  that 
thla  was  done  with  the  knowledge  or  con- 
sent of  H.  O.  Withers,  and  the  sureties  deny 
In  their  answers,  and  it  la  so  found  by  the 
court,  that  they,  or  any  of  them,  knew  that 
H.  O.  Withera  was  not  the  real  party  in 
Interest,  and  it  is  alleged  and  found  that  they 
signed  as  sureties  In  the  belief  that  H.  O. 
Withers  was  the  actual  principal  and  real 
party  in  Interest  on  both  the  contracts  and 
the  bond.  This  finding  is  sulflclently  sus- 
tained by  the  evidence. 

In  reality,  H.  C.  Withers  was  the  real 
party  In  interest,  and  executed  these  instru- 
ments and  prosecuted  the  work  under  .the 
contracts  for  his  own  sole  benefit  as  is  alleged 
in  the  plaintiff's  pleadings  and  found  by  the 
court  H.  O.  Withers  is  his  son,  and  was 
employed  by  the  father  on  these  street  con- 
tracts, but  had  no  other  Interest  therein,  and 
was  not  made  a  party  to  the  actions.  H;  C. 
Withers  used  his  name  for  his  own  personal 
reasons. 

[1]  We  are  unable  to  see  on  what  theory 
these  sureties  can  be  held  liable  on  a  bond 
which  they  never  Altered  into  and  for  a 
principal  for  whom  they  never  assumed  lia- 
bility. Surely,  a  surety  has  the  right  to 
choose  the  principal  for  whose  obligations  h» 
becomes  liable,  and  It  is  no  answer  to  say 
that  some  undisclosed  party  to  the  contract 
may  be  a  safer  risk  than  the  ostensible  one. 

The  sureties  here,  for  reasons  of-  their 
own,  may  have  been  willing  to  assume  re- 
sponsibilities for  the  son  when  they  would 
not  for  the  father.  There  is  some  evidence 
in  the  record  that  H.  O.  Withers  had  author- 
ized his  father  to  use  bis  name  in  executing 
these  contracts,  but  as  pointed  out,  no  such 
authorization  is  pleaded  or  found  by  the  trial 
court,  and  no  attempt  was  made  by  the  plain- 
tiff to  make  him  a  party  defendant ;  the  fa- 
ther, H  O.  Withers,  being  named  as  principal 
in  both  actions. 

On  the  record  here  shown  the  sureties 
would  be  without  recourse  aga],nst  theiv 
ostensible  principal  if  Judgment  was  given 
against  them.  In  short,  the  bonds  sued  upon, 
as  alleged  and  proven,  are  not  the  contracts 
executed  by  the  defendant  aureties. 

[2]  It  la  entirely  immaterial  in  this  connec- 
tion that  statutory  bond  under  the  street 
Improvement  acts  la  for  the  benefit  of  all 
persons  furnishing  materials  and  suppliea 
for  use  on  the  Improvement,  and  the  cases 
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of  Winiams  T.  TIngey,  26  CaL  App.  574,  147 
Pac  684,  and  Hub  Hardware  Co.  v.  ^tna, 
etc.,  Co.,  178  Cal.  264,  173  Pac.  81,  have  no 
bearing  under  the  circumstances  of  this  case. 
There  must  be  In  the  first  instance  a  valid 
statutory  bond  Imposing  this  liability  on  the 
sureties  before  such  a  result  can  follow.  It 
devolves  on  a  materialman  seeking  to  re- 
cover on  such  a  liability  to  show  such  a 
b<md.  In  these  cases  the  plaintiff  material- 
man has  failed  to  show  the  bonds  alleged 
in  the  complaint.  To  the  contrary,  It  has 
Shown  that  Its  only  claim  against  the  sare- 
ties  here  la  based  on  bonds  given  by  them 
for  a  different  principal,  without  any  knowl- 
edge that  there  was  any  other  principal  or 
real  party  in  Interest  In  so  far  as  the  street 
Improvement  contract  was  concerned. 

The  determination  of  the  trial  court  under 
Its  findings  was  correct  We  are  not  inclined 
to  regard  the  technical  objections  made  by 
the  respondents  to  the  consideration  of  this 
appeal  as  meritorious ;  but  our  position  upon 
this'  matter  Is  of  no  consequence  to  the  re- 
si)ondents  In  view  of  our  determination  that 
the  Judgment  ahonld  be  afiirmed. 

The  Judgment  Is  affirmed. 

ANOBLLOTTI,  O.  J.,  and  SLOANB,  OI#- 
NBY,  SHAW,  WIiaUB,  LAWLOE,  and 
LBNMON,  JJ^  concur. 


(185  Cal.  376) 

!■  re  GARTENLAUB'S  ESTATE. 

GARTENLAUB  v.  UNION  TRUST  CO.  OF 
SAN  FRANCISCO  «t  al. 

(S.  F.  9240.) 

(Supreme  Oonrt  of  California.    March  28, 1921, 

as  Modified  April  27, 1921,  by  Order 

Denying  Rehearing.) 

1.  Ufa  eatataa  «=s>l5(2)— Baneflciary  of  life 
Interest  held  entitled  to  dividends  from  profit* 
arlting  from  sale  of  land  by  corporation. 

Where  corporation  was  maintained  and 
conducted  for  tlie  sole  purpose  of  selling  a 
tract  of  land  in  parcels  at  a  profit  and  dividing 
the  proceeds  as  dividends  among  its  stock- 
holders, life  beneficiary  under  trust  created  by 
deceased  stockholder  giving  such  beneficiary  a 
share  "of  the  entire  net  income,  revenue,  and 
profit  of  every  kind  arising  from  said  estate" 
was  entitled  to  share  in  the  profits  realised 
from  the  sale  of  such  parcels,  but  remainder- 
man was  entitled  to  the  value  of  the  corporate 
stock  on  the  death  of  the  decedent 

2.  Life  astatM  «=>  1 5  (2)— Remainderman  en- 
titled to  value  of  ttoofc  as  of  date  of  orea- 
tlon  of  trust. 

Where  corporate  stock  forms  a  part  of  a 
trust  estate  created  by  will,  tlie  income  of 
which  is  to  be  paid  to  one  for  life  with  re- 
mainder to  another,  the  remainderman  is  en- 


I  titled  to  the  value  of  the  stock  as  of  the  date 
of  the  creation  of  the  trust— that  is,  the  tes- 
tator's death — and  any  accnmnlations  bqrond 
that  date  are  distributable  as  profits. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey, 
J.udge. 

In  the  matter  of  the  estate  of  Abraham 
Gartenlaub,  otherwise  known  as  A.  Garten- 
lanb,  deceased.  From  an  order  settling  the 
second  annual  account  of  Union  Trust  Com- 
pany of  San  Francisco,  trustee,  and  apiMr- 
tlonlng  certain  funds  between  Sarah  Fox 
and  others,  Alice  G.  B.  Gartenlaub  appeals. 
Reversed. 

Garret  W.  McBnemey,  of  San  Francisco, 
for  apitellant 

Norman  A.  Blsner,  Heller,  Powers  &  Bhr- 
man,  and  Samuel  S.  Stevens,  all  of  San  Fran- 
dsoo,  for  respondent 

SliOANB,  J.  This  Is  an  appeal  by  a  bene- 
ficiary of  a  life  Interest  under  a  testamen- 
tary trust  from  an  order  of  the  superior 
court  settling  the  second  annual  account  of 
the  trustee  and  apportioning  certain  funds  in 
the  hands  of  the  trustee  between  the  Inter- 
ests created  by  the  trust 

The  entire  residue  of  the  estate  of  the  tes- 
tator, appraised  at  over  $400,000,  and  con- 
Bisting  of  real  and  personal  property,  stodcs, 
bonds,  and  securities  of  various  kinds,  was 
distributed  to  the  trustee  under  the  terms  of 
the  will.  It  was  directed  that  the  entire 
trust  property  be  sold  and  converted  into 
certain  interest-bearing  securities.  It  was 
also  directed  that  the  trustee  pay  to  the  wid- 
ow of  said  decedent,  the  appellant  here, 
monthly  for  the  remainder  of  her  life,  three- 
fourths  "of  the  entire  net  income,  revenue, 
and  profit  of  every  kind  arising  from  said 
estate  in  said  month  in  any  way  whatever," 
and  the  remaining  one-fourth  to  a  sister  of 
decedent 

Part  of  the  property  of  this  trust  whldi 
came  Into  the  hands  of  the  trustee  under  the 
decree  of  distribution  consisted  of  five  hun- 
dred shares  of  the  capital  «tock  of  the  F.  & 
K.  Land  Company,  a  California  corporation. 
After  the  decree  of  distribution  certain  div- 
idends were  declared  on  this  stock,  and  the 
estate's  proportion  thereof,  aggregating  $4,- 
500,  was  paid  to  the  trustee.  These  divi- 
dends were  declared  wholly  from  moneys  de- 
rived from  sales  of  a  part  of  a  tract  of  land 
belonging  to  the  corporation,  which  sales 
were  made  after  the  decree  of  distribution. 
How  these  dividends  should  be  apportioned 
between  the  life  beneficiary  and  the  remain- 
der interests  is  the  question  In  dispute. 

While  the  purposes  embraced  In  the  arti- 
cles of  Incorporation  of  this  company  author- 
ize a  general  Investment  business,  the  only 
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property  tt  erer  acquired  was  this  tract  of 
land,  oonslsting  of  1,920  acres  in  Kem  coun- 
ty, Cal^  purchased  for  $9,792,  at  the  rate  of 
^10  per  acre,  and  the  only  business  It' ever 
engaged  in  was  the  placing  of  this  land  up- 
on the  market  and  from  time  to  time  selling 
portions  of  it. 

The  land  was  prospective  oil  land  and  was 
clearly  bou^t  and  held  on  a  speculation. 
No  attempt  by  the  corporation  was  ever 
made  to  develop  the  property,  or  in  any  way 
derive  a  profit  from  it,  other  than  by  sale. 
Of  this  tract  450  acres  were  transferred  to 
two  of  the  seven  stockholders  for  their  two- 
sevenths  of  the  corporate  stock,  which  was 
then  distributed  betwe^i  the  remaining  five 
stockholders.  The  property  advanced  rapidly 
in  value,  and  prior  to  the  death  of  the  deced- 
ent 600  acres  of  the  remaining  land  had  been 
sold  for  1232,750,  one-flfth  of  which  had  been 
distributed  to  decedent  in  dividends. 

At  the  time,  therefore,  of  the  distribution 
to  the  trustee  of  these  600  shares,  being  one- 
flfth  of  the  corporate  stock,  the  assets  of  the 
corporation,  upon  which  the  value  of  the 
sto(£k  rested,  consisted  of  the  remaining  870 
acres  of  this  land.  Although  these  600 
shares  of  stock  were  only  appraised  at  $2,- 
000  in  the  inventory  of  the  estate,  it  is  ap- 
parent from  the  figures  shown  by  these  va- 
rious sales  that  the  shares  had  an  immensely 
greater  value  than  indicated  by  this  appraise- 
ment. 

In  any  event.  It  is  fairly  obvious  that  at 
the  time  of  the  death  of  the  testator,  Jime  1, 
1914,  the  corpus  of  the  estate  passing  to  the 
trustees,  as  represented  by  these  shares,  was 
the  stock  with  Its  fair  value  as  based  on  the 
remaining  assets  of  the  corporation. 

The  sole  question  before  us  is  as  to  the  re- 
lation of  the  dividends  from  the  subsequent 
sales  tliereafter  to  be  declared  by  the  corpo- 
ration and  paid  to  the  trustee  to  "income, 
revenue,  and  profit"  upon  this  corporate 
stock.  The  trust  under  which  these  shares 
were  distributed  to  the  trustee  directed  that 
"as  soon  as  may  be"  after  the  death  of  de- 
cedent the  trustee  shall  "sell  and  convert  in- 
to money"  said  estate  and  property,  except 
such  portion  thereof  as  already  consisted  of 
interest-bearing  securities,  and  invest  the 
proceeds  in  certain  enumerated  classes  of 
bonds  and  mortgages. 

Such  sale  has  not  been  made  as  to  this 
stock.  The  trustee  doubtless  considered  the 
Investment  in  its  present  form  more  advan- 
tageous to  the  estate  as  a  whole  than  It 
would  be  to  immediately  ccmvert  the  stock 
Into  cash  and  Invest  the  proceeds  in  the  class 
of  securities  prescribed  imder  the  trust 

Under  such  circumstances  the  duty  of  a 
court  of  equity  dealing  with  the  administra- 
tion of  this  trust  fund  Is  to  determine  In  the 
light  of  all  Che  peculiar  facts,  and  the  re- 
spective interests  of  the  life  beneficiary  and 
the  remalsidermen,  what  is  a  fair  apportion- 
ment at  Che  ^oceeds  of  these  dividends  re- 


sulting from  land  sales,  and  which  repre- 
sent almost  in  their  entirety  a  clear  gain  of 
some  sort  on  the  original  investment,  wheth- 
er considered  as  stock  dividends  or  income 
profits. 

We  do  not  need  to  concern  ourselves  as  to 
how  the  dividends  accruing  and  paid  In  tes- 
tator's lifetime  were  considered  or  applied 
by  him.  At  his  death  he  was  the  owner  of 
500  shares,  being  one-fifth  of  the  capital  stock 
of  the  corporation.  The  value  of  the  total 
stock  was  represented  by  the  remaining  870 
acres  of  land,  the  only  asset  of  the  corpora- 
tion. These  500  shares  on  the  death  of  the 
testator  by  the  terms  of  his  will,  became  part 
of  the  trust  estate.  Irrespective  of  what 
they  originally  cost  or  what  dividends  had 
previously  been  declared  on  them,  they  added 
to  the  capital  fund  of  the  estate  Just  what 
they  were  worth  at  that  date.  Had  the  ac- 
tual conversion  Into  interest-bearing  securi- 
ties as  directed  by  the  will  been  made  at  that 
time,  the  securities  so  obtained  would  have 
become  part  of  the  residuary  capital,  and 
three-fourths  of  the  Interest  therefrom  would 
have  been  payable  to  the  appellant  as  a  life 
beneficiary. ' 

As  already  Indicated,  this  asset  of  the 
trust  estate  was  not  converted,  but  still  re- 
mains in  the  hands  of  the  trustee  in  its  orig- 
inal form,  and  there  has  been  received  there- 
on in  dividends  from  the  corporation  the  $4,- 
500  referred  to.  These  dividends  are  part  of 
the  proceeds  of  two  sales  of  land  made  by  the 
corporation  from  the  remaining  acreage,  one 
on  December  12,  1916,  of  80  acres  at  $1,500 
per  acre,  and  the  other  on  March  19,  1917,  of 
200  acres  at  $1,500  per  acre.  The  dividends 
were  from  the  cash  payments  on  the  sales 
and  interest  on  deferred  payments.  The 
remaining  paymmts  are  owing  to  the  corpo- 
ration in  periodical  interest-bearing  install- 
ments. 

Appellant  contends  that  the  entire  divi- 
dend payments  upon  this  stock  above  the 
original  investment  by  the  testator  should 
be  treated  as  profits  in  the  nature  of  income, 
and  be  paid  to  the  life  beneficiary. 

Respondents  insist  that  the  money  from 
which  these  dividends  are  declared  is  in  no 
sense  income  or  profits  from  the  business  tn 
which  the  corporation  is  engaged,  but  the 
natural  increment  of  the  capital  fund,  and 
should  be  added  to  the  permanent  fund  of 
the  trust 

The  lower  court  held  with  respondents  and 
only  allowed  for  distribution  to  the  life  bene- 
ficiaries such  portion  of  the  dividends  as 
were  derived  from  Interest  on  the  deferred 
payments  owing  to  the  corporation  from  the 
land  sales,  aggregating  $832. 

No  subject  lias  been  more  prolific  of  contro- 
versy or  productive  of  more  divergent  Judi- 
cial opinion  than  that  of  the  distribution  of 
revenues  of  trust  property  between  the  par- 
ties entitled  to  the  income  and  the  corpus  of 
the  estate.    Able  counsel  on  both  sides  of 
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this  controTersy  h&re  been  very  diligent  In 
collecting  and  presenting  these  authorities, 
and  their  number  Is  such  that  it  will  not  be 
practicable  to  attempt  to  review  them  in  de- 
tail. The  apparent  conflicts  in  the  decisions 
can  be  largely  reconciled,  however,  by  taking 
into  account  the  great  variety  of  circum- 
stances out  of  which  they  arose. 

In  this  case,  It  is  stipulated  between  the 
parties: 

That,  notwithstanding  it  possessed  general 
powers  to  engage  in  land  InvestmentB,  "the 
corporation  has  never  done  any  business  from 
the  time  of  its  organization  except  to  sell  from 
time  to  time  portions  of  the  land  originally 
conveyed  to  it  as  a  consideration  for  its  stock, 
and  divide  among  its  stockholders  the  proceeds 
of  sach  sale.  It  has  never  had  any  assets  ex- 
cept aaid  land  and  the  proceeds  of  sales  of 
the  same.  It  has  never  bought  any  additional 
land  or  dealt  in  any  other  commodity 
or  done  any  other  business,  nor  has  the 
corporation  at  any  time  developed  any  of  the 
land,  worked  the  same,  or  taken  any  products 
therefrom,  or  raised  or  produced  any  commod- 
ity thereon.  It  has  never  received  any  Income, 
revenue,  or  profit  from  any  source  whatever 
except  the  proceeds  of  sales  of  its  Itmds." 

In  other  words,  the  sole  purpose  and  busl- 
nejH  of  this  corporation  has  been  to  market 
this  tract  of  land  and  to  secure  a  profit  to*  its 
stockholders  by  obtaining  a  price  from  it  in 
advance  of  what  it  cost  them.  If  the  money 
obtained  through  this  Increase  In  value  can- 
not be  considered  and  divided  as  profits  of 
tba  business  in  which  the  corporation  is  en- 
gaged, then  there-  can  be  no  profits  for  the 
stockholders.  The  distinction  seems  dear 
between  this  kind  of  corporate  business,  and 
one  where  the  corporation  acquires  and  owns 
land  f<n'  the  purpose  of  farming  it,  or  leas- 
ing it  or  developing  Its  mineral  deposits,  or 
selling  timber  from  it  In  such  cases  the 
stockholders  are  looking  to  the  income  thus 
produced  for  their  profits,  and  any  increase 
in  the  market  value  of  the  land  itself  is  an 
increase  in  the  value  of  the  capital  invest- 
ment. Under  the  conditions  first  stated  the 
dividends  from  the  increased  values  would 
go  to  the  life  tenant,  under  the  latter  to  the 
remainderman. 

Respondents  dte  the  case  of  Miller  ▼. 
Payne,  160  Wis.  364,  136  N.  W.  811,  as  being 
dosely  in. point  with  the  case  before  us.  If 
we  read  that  decision  aright,  it  recognizes 
the  distinction  Just  stated.  In  the  course  of 
the  opinion  It  is  said: 

"Any  dividend  derived  from  a  mere  enhance- 
ment of  the  value  of  assets  representing  capital 
from  sources  other  than  the  accumulation  of 
earnings  belongs  to  the  remainderman,  and  not 
to  the  life  tenant.  It  represents  corpus,  not 
income"— dthig  Kalbach  v.  Clark,  133  Iowa, 
215,  110  N.  W.  609.  12  L.  B.  A.  (N.  S.)  801, 
12  Ann.  Cas.  647;  Holbrook  v.  Holbrook,  74 
N.  H.  201,  66  AtL  124,  12  L.  B.  A.  (N.  S.)  768; 
Hite's  Devisees  v.  Hite's  Ex'r,  93  Ky.  267,  20 
&  W.  T78k  19  L.  B.  A.  178.  40  Am.  St  Bep. 


189;  Ontcalt  v.  Appleby,  88  N.  7.  Eq.  73; 
Gray  v.  Darlington,  15  Wall.  63,  21  L.  Ed.  46; 
Eisner's  Estate,  176  Pa.  143,  84  Atl.  577. 

"To  this  rule  there  is  a  well-known  exception 
In  the  case  of  a  corporation  engaged  in  buying 
and  selling  real  estate  at  a  profit;  and  if  the 
St.  Paul  Avenue  Improvement  Company  could 
be  considered  a  trading  corporation  in  real 
estate  within  tfie  meaning  of  the  exception  to 
the  rule  stated,  the  profits  accruing  to  the  cor- 
poration, whether  derived  from  an  enhancement 
of  value  of  real  estate,  or  from  rents  and 
profits  in  excess  of  cost  and  maintenance,  would 
be  considered  income  and  belong  to  the  life  ten- 
ant" 

[1]  To  bring  the  F.  ft  K.  lAnd  Company  of 
the  instant  case  under  this  exception  It  of 
course,  must  appear  that  it  is  "a  corporation 
engaged  in  buying  and  selling  real  estate  at  a 
profit"  This  would  seem  to  be  suIBdently 
conceded  by  the  terms  of  the  stipulation 
hereinbefore  quoted  that  It  has  not  done  any 
business  except  to  sell  from  tills  tract  of 
land  and  divide  the  proceeds  of  the  sales 
among  Its  stockholders,  and  that  it  never  has 
received  any  income,  revenue,  or  profit  from 
any  source  except  the  proceeds  of  these  sales. 
In  other  words,  this  corporation  has  been 
maintained  and  conducted  for  the  sole  pur- 
pose of  managing  and  selling  this  land  in 
parcels  at  a  profit  and  dividing  the  proceeds 
among  its  stockholders.  The  only  purpose  of 
Its  existence  has  been  to  realize  a  profit  from 
the  sale  of  these  lands.  Under  its  artldes 
of  Incorporation  It  Is  authorized  to  do  a  gen- 
eral Investment  and  trading  business.  It 
practically  confined  its  activities  to  this  one 
venture,  which  was  clearly  that  of  handling 
this  tract  of  land  as  a  commodity  and  selling 
It  at  an  advanced  price  for  the  purpose  of 
securing  a  profit  for  Its  stockholders. 

We  find  a  very  striking  analogy  l)etween 
this  case  and  that  of  the  Appeal  of  Mer- 
chants' Exchange  E^ind  Association,  referred 
to  by  both  appellant  and  respondents  here  ns 
the  OUver  Case,  136  Pa.  43,  20  AtL  627,  » 
U  R.  A.  421,  20  Am.  St  Rep.  894.  The  doae- 
ness  of  the  parallel  appears  from  the  syllabus 
given  in  the  Atlantic  Reporter  as  dted  which 
is  as  follows: 

"Testator  left  his  residuary  estate  to  trus- 
tees to  pay  the  net  income  therefrom  to  his 
daughter  during  her  life,  and,  after  her  death, 
the  principal  to  a  charitable  assodation.  Part 
of  the  estate  consisted  of  shares  in  a  land  com- 
pany, held  by  testator.  The  company  was  un- 
incorporated, but  was  organized  by  a  contract 
entered  into  by  its  members,  which  provided 
that  its  business  should  be  to  buy  and  sell  land, 
and  should  be  carried  on  by  trustees  in  their 
own  names;  that  the  interest  of  each  member 
should  be  measured  by  his  shares  of  stock, 
which  he  could  sell  and  transfer  without  con- 
sulting with  his  asBodates,  and  without  impair- 
ing the  power  of  the  trustees,  or  the  existence 
of  the  company;  that  the  stockholders  should 
select  the  trustees  to  manage  the  business,  and 
should  be  entitled  to  a  distributive  share  ia 
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the  profits.  After  testator's  death,  the  trnsteea 
■old  part  of  the  land  belonging  to  the  company, 
and  dedared  a  diTldend  of  the  profits  thereon. 
The  increased  price  of  the  land  was  due  to  the 
discoTery  of  copper  on  adjacent  lands  after  tes- 
tator's death.  Hdd,  that  the  dividend  waa  per- 
sonal estate  repreaentinc  income,  and  that,  baT- 
ing  accrued  after  testator's  death,  it  went  to 
his  daughter."  • 

The  oonrt  in  its  opinion  aaja: 

"The  object  in  buying  was  not  to  mine  or 
operate  in  any  other  manner,  bat  to  sell  again 
so  aa  to  make  gain  by  the  purchase  and  sale  of 
land:  and  the  articles  provided  for  the  diyision 
of  the  profits  made  by  snch  purchase  and  sale 
among  the  stockholders.  The  interest  of  each 
member  was  therefore  an  interest  in  the  profits 
made.  He  had  no  title  to  the  land  bought  by 
the  trcsteea  for  the  company,  aa  a  tenant  in 
common  or  otherwise,  and  could  neither  convey 
nor  incumber  it.  His  interest  in  it  was  person- 
si  estate  and  the  extent  of  that  interest  was 
shown  by  his  certificates  of  stock.  •  •  • 
The  trustees  under  his  vrHl  succeed  him  aa 
holders  of  his  shares,  and  their  interest  aa  such 
Itolders  is  neither  greater  nor  less  than  his  in- 
terest was  while  he  was  living.  The  company 
was  not  dissolved  by  Oliver's  death  and  has  not 
yet  been  dissolved.  It  has  dona  but  little  busi- 
ness for  several  years,  bat  has  paid  the  taxes 
on  its  lands  and  kept  up  its  own  organisation, 
and  still  holds  undisposed  of  nearly  600  acres 
In  the  names  of  its  trustees.  •  •  •  The  divi- 
dend made  by  the  company  out  of  the  proceeds 
of  the  40  acres  [sold  after  the  testator's  death] 
has  the  same  chararter,  and  is  governed  by  the 
lame  roles  aa  though  It  had  been  made  in  his 
lifetime.  It  represents  part  of  the  difference 
between  the  cost  of  the  land  sold,  including 
taxes  and  expenses  and  the  price  received  for 
it.  That  diiference  is  the  profit  made  by  means 
of  the  purchase  and  sale  of  the  land  which  it 
is  the  duty  of  the  trustees  to  divide  among  the 
stockholders.  It  is  .clesr,  therefore,  that  this 
dividend  is  personal  estate,  and  represents  gain 
or  profit  made  in  the  proper  business  of  the 
land  company,  that  of  baying  land  for  the  par- 
poses  of  sale,  and  aelHng  it  with  a  view  to  make 
gain  for  the  stockholders.  The  will  directs  the 
payment  of  the  net  income  from  his  estate,  real 
and  personal,  to  bis  daughter,  and  as  this  divi- 
dend represents  income  it  goes  to  the  daughter, 
and  not  to  the  remainderman.  The  shares  are 
part  of  the  residuary  estate  and  belong  to  ap- 
pellant. The  profit  accruing  from  the  sale  of 
lands  is  income  from  the  investment  in  the 
•toek  of  the  land  company,  and,  if  made  since 
the  death  of  Oliver,  is  not  to  be  distinguished 
from  income  derived  from  a^y  other  source." 

Bespondents  seek  a  distinction  from  the 
I>resent  case  In  the  fact  that  In  the  Ollyer 
Case  the  company  booght  as  well  as  sold  the 
land.  This  distinction,  if  important,  is  more 
apparent  than  real  in  this  Instance.  Here 
the  land  was  parchased  for  the  purpose  of 
sale  by  the  Incorporators  who  organized  the 
corporation  with  the  object  of  Its  taking  over 
the  land  and  managing  and  marketing  it; 
and,  as  in  the  Oliver  Case,  "the  object 
•    •    •    was  not  to  mine  or  operate  in  any 


other  manner,  but  to  sell  again  ao  as  to  make 
gain  by  the  purchase  and  sale  of  the  land." 

We  can  see  no  force  in  the  argument  that 
the  handling  of  this  one  tract  of  land  was  the 
only  business  the  F,  &  K.  Land  Company 
ever  engaged  In,  as  affecting  Its  status  as  a 
trading  corporation.  The  activities  of  a  mer- 
cantile corporation  might  be  confined  to 
handling  a  single  stock  of  goods  but,  if  its 
object  was  to  sell  the  goods  at  retail  and 
divide  the  profits  among  its  stockholders,  it 
would  be  dealing  in  these  goods  as  a  com- 
modity, and  Its  net  receipts  from  snch  sales 
over  and  above  the  cost  thereof  would  con- 
stitute profits  of  tlie  business.  Taylor  on 
Private  Corp.  (5th  Ed.)  p.  786;  Clark  &  Mar- 
shall, Priv.  Corp.  (2d  Ed.)  p.  1621 ;  Fletcher's 
Enc  Law  of  Corp.  vol.  6,  |  S721,  and  cita- 
tions. 

The  life  beneficiaries  here  are  entitled  to 
a  liberal  construction  of  the  terms  of  this 
trust  in  their  favor  under  the  broad  provi- 
sion  thereof  that  they  are  to  receive  the  net 
Income,  revenues,  and  profit  of  every  kind 
arising  from  said  estate  in  any  way  what- 
ever. 

While  we  are  satisfied  that  the  gain  from 
this  investment  through  increase  in  its  sell- 
ing values  is  to  t>e  considered  as  income  or 
profits,  it  is  equally  apparent  that,  in  the  di- 
vision of  the  proceeds  of  the  residue  of  the 
lands  which  constituted  the  corporate  assets 
at  the  inception  of  the  trust,  the  value  of  the 
stock  as  of  the  date- it  came  Into  the  trust  es- 
tate must  be  conserved  for  the  remainder- 
man. It  Is  Just  as  evident  that  the  distribu- 
tion as  profit  of  all  the  dividends  from  sales 
of  the  remaining  lands  would  destroy  the 
value  of  the  capital  stock  as  that  the  distri- 
bution of  all  snch  dividends  to  the  capital 
stock  would  cut  oS  all  income. 

[t]  The  doctrine  generally  adopted  by  the 
courts  of  America,  and  recognized  by  this 
court  in  Estate  of  Dufflll,  183  Pac.  337,  is 
that,  where  corporate  stock  forms  a  part  of  a 
trust  estate,  the  Income  of  which  is  to  be 
paid  to  one  for  life  with  remainder  to  an- 
other, what  the  remainderman  is  entitled  to 
Is  the  value  of  the  stock  as  of  the  date  of 
the  creation  of  the  trust — ^that  is,  the  testa- 
tor's death.  Any  accumulations  beyond  that 
date  are  distributable  as  profits.  Estate  of 
Dufiill,  supra ;  Appeal  of  Boyer,  224  Pa.  144, 
73  Atl.  S20;  Smith's  Estate,  140  Pa.  344,  21 
AO.  438,  23  Am.  St  Rep.  237;  Prltchitt  v. 
NashviUe  Trust  Co.,  96  Tenn.  472,  36  S.  W. 
1064,  83  L.  R.  A  866;  In  re  Osborne,  206 
M.  Y.  460,  467,  lOS  N.  B.  723,  823,  50  L.  R.  A. 
(N.  S.)  510,  Ann.  Cas.  1816A,  298;  In  re 
Stokes'  Estate,  240  Pa.  277,  87  AU.  971 ',  In 
re  Quay  Estate,  253  Pa.  80,  97  Atl.  1029;  In 
re  Schaefer,  178  App.  Div.  117,  166  N.  X. 
Snpp.  19,  22. 

In  DufBU's  Estate^  supra,  the  court  saya: 

"In  such  a  case  as  this  the  court  will  ascer- 
tain whether  the  giving  of  the  stock  dividend 
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or  the  money  dividend  to  the  life  tenant  re- 
duces the  Tolae  of  the  corpus  of  the  estate  as 
it  existed  at  the  time  of  the  death  of  the  tes- 
tator. •  •  •  The  intrinsic  value  as  shown  by 
the  books  of  the  corporation  (and  in  this  case 
by  the  stipulation)  is  to  be  talcen  into  consid- 
eration. This  establishes  that  which  the  re- 
mainderman is  entitled  to  have  preserved  for 
ultimate  distribntion  to  him." 

No  evidence  appears  In  the  record  In  this 
case  as  to  the  value  of  this  stock  other  than 
the  statement  that  It  was  appraised  at  some 
stage  of  the  probate  proceedings  at  $2,000, 
hot  in  view  of  the  fact  that  on  June  11,  1914, 
at  the  time  of  testator's  death,  the  corpo- 
ration held  undisposed  of  870  acres  of  tbls 
land,  and  that  in  April,  1912,  two  years  prior 
thereto,  280  acres  of  the  land  had  been  sold 
at  $875  per  acre,  and  that  a  year  and  a  half 
after  the  testator's  death  80  acres  were  sold 
at  $1,500  per  acre,  and  a  few  montbs  later 
200  acres  were  sold  at  the  same  price  per 
acre,  equity  will  hardly  permit  such  appraise- 
ment to  stand  as  the  basis  of  valuation  in 
this  settlement 

It  1b  not  for  tbls  court  to  fix  snch  valua- 
tion, but  by  way  of  a  tentative  estimate  It 
may  conservatively  be  conjectured  that  at 
the  time  tbls  stock  passed  into  the  trust  es- 
tate the  remaining  lands  of  the  corporation 
on  a  basis  of  the  selling  price  shortly  before 
,  and  after  bad  a  market  value  somewhere 
between  tbe  sale  prices  of  the  earlier  and 
later  dates.  Tbe  value  of  this  land  furnish- 
es tbe  basis  for  arriving  at  an  estimate  of 
tbe  value  of  tbe  stock,  as  an  asset  of  tbe 
tmst. 

In  what  way  can  this  value,  be  It  more  or 
less  than  the  speculative  figures  given,  be 
conserved  to  the  capital  fund  of  the  trust, 
and  at  tbe  same  time  meet  the  requirements 
of  the  will  that  tbe  entire  net  income,  rev- 
enue, and  profits  be  paid  to  tbe  life  benefi- 
ciaries? 

As  tbe  only  value  of  the  stock  is  based  upon 
the  value  of  tbe  land,  the  necessary  compu- 
tations can  be  made  In  terms  of 'price  per 
acre  of  the  land.  Assuming,  for  illustration 
only,  that  the  land  was  worth  $1,000  per  acre 
at  tbe  time  the  trust  estate  vested,  every  acre 
since  sold  at  the  $1,500  rate  represents  an 
advance  of  $500,  or  one-third  of  tbe  totaL 
So  long  as  this  ratio  exists  between  tbe  basic 
price  representing  the  stock  interest  of  the 
trust  estate  and  the  selling  price,  whatever 
dividends  are  declared  should  be  divided  in 
that  proportion.  If  other  portions  of  tbe 
tract  are  sold  at  a  greater  or  lees  advance  in 
price  over  the  fixed  value  due  the  corpus  of 
tbe  trust  estate,  the  proportion  of  profits  to 
tbe  life  interests  will  vary  accordingly. 

The  dividends  from  these  sales,  of  course, 
represent  both  principal  and  interest  derived 
from  the  sale  of  land,  less  the  operating  costs 
and  liabilities  of  the  corporation,  but  there 


is  no  reason  why  this  fact  should  alter  the 
ratio  of  the  division. 

The  order  appealed  from  is  reversed,  with 
directions  to  the  probate  court  to  ascertain 
and  fix  the  value  of  the  stock  of  the  F.  &  K. 
Land  Company  belonging  to  the  trust  estate 
as  of  date  June  1,  1914,  and  to  apportion  re- 
spectively between  the  remainder  Interest 
and  the  life  beneficiaries  any  dividends  aris- 
ing from  subsequent  sales  by  the  corporation, 
on  the  basis  of  the  ratio  between  the  value 
of  the  land  at  date  June  1,  1914,  and  the  ad- 
vanced price  at  whldi  audi  sales  have  been 
and  may  be  made. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
X ;  OLNEY,  J. ;  WILBUH,  J. ;  LAWLOR,  J. ; 
LEa«NOM,  3. 


(186  CaL  838) 

TOMBOY  GOLD  &  COPPER  CO.  v.  MARKS 
et  at.    (L.  A.  6462.) 

(Supreme  Court  of  California.    Uarcb  21, 
1921.) 

1.  Appeal  and  error  9=>93l (I)— Findings  liber* 
ally  constnieil  in  support  of  Judgment. 

The  finding  of  a  trial  court  must  be  liberal- 
ly construed  in  support  of  the  judgment  given. 

2.  Sales  «=>I53,  391  (9)— Tender  of  goods  un- 
necessary on  refusal  to  go  on  with  contract; 
on  buyer'a  default,  seller  can  retain  payment 
made. 

Where,  day  after  agreement  to  purchase 
machine  from  defendant,  plaintiff  definitely  and 
finally  refused  to  go  on  with  the  contract  and 
demanded  back  a  payment  made,  defendant  was 
not  called  upon  to  make  any  tender  of  the  ma- 
chine in  the  absence  of  a  retraction  of  the  re- 
fusal in  order  to  avoid  a  default  on  his  part  in 
the  matter,  and  conld  retain  the  payment  made. 

3.  Sales  «s»39l(9)— No  recovery  of  money  paM 
by  vendee  on  rerfusal  to  acoept  property. 

In  the  absence  of  a  mutual  rescission  of 
a  contract  of  sale  of  a  machine,  there  can  be 
no  recovery  of  a  payment  made  by  the  vendee 
who  without  lawful  ti{^t  refuses  to  go  on  with 
his  contract. 

4.  Sales  ^=>92— Subsequent  sale  by  vendor  Im- 
material oa  question  of  consent  to  a  rescis- 
sion. 

Where  plaintiff  purchased  machine  and 
made  down  payment,  and  then,  without  lawful 
right,  refused  to  go  on  with  the  contract,  a 
sale  of  the  machine  by  the  vendor  to  a  third 
person  within  a  month  after  the  repudiation  of 
the  contract  by  plaintiff  cannot  be  taken  as  a 
consent  to  rescission  on  the  part  of  the  vendor. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  tbe  Tomboy  Gold  &  Copper  Com- 
pany against  D.  O.  Marks  and  another. 
Judgment  for  defendants,  and  plaintiff  ai>- 
peals.    Affirmed. 
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Ik  Ii.  Bums  and  Hocker  &  Austin,  of  Los 
Angles,  for  appellant 

Wm.  L.  Jarrott  and  James  S.  Jarrott.  both 
of  Los  Angeles,  for  resqxmdents. 

ANGBLLOm,  O.  J.  This  is  an  action  for 
1600  allied  to  hare  been  had  and  received 
by  defendaota  for  the  use  of  plalutlS.  Judg- 
ment went  for  defendants,  and  plalntUI  ap- 
peals uix>n  the  Judgment  roll  alone.  The 
claim  Is  that  the  findings  of  the  trial  court 
do  not  support  the  Judgment,  and  that  upon 
SQCh  findings  Judgment  should  have  been  giv- 
en fk>r  the  plaintiff. 

Aa  to  the  defendant  D.  O.  Marks,  referred 
to  in  the  answer  as  the  president  of  defend- 
ant corporation,  it  Is  (dear  that  the  findings 
folly  8upi>ort  the  Judgment  In  his  favor. 

As  to  plaintiff  and  defendant  oorporatloo, 
the  findings  are.  In  accord  with  afflrmatlve 
allegatlona  of  defendants'  answer,  substan- 
tially BB  follows:  On  December  12,  1916, 
plaintiff  agreed  with  defendant  corporation 
to  purchase  from  the  latter  a  milling  ma- 
chine Imowit  as  the  Marks  pulverizer  for 
^,625,  paying  to  the  latter  $500  in  cash  on 
account  thereof,  and  agreeing  to  pay  the  bal- 
ance of  $1,125  on  the  delivery  of  the  machine, 
which  delivery  was  to  be  made  on  or  before 
December  18,  1916.  The  machine  was  one 
nsed  for  the  reduction  of  ro(^  "Defendant 
corporation  did  not  manufacture  said  ma- 
ddne,  but  assembled  it  from  constituent 
parts;  which,  according  to  Its  practice,  it  pur- 
cliased  ordinarily,  after  the  ordo*  for  the 
ma(diin&  *  •  •  Plaintiff  selected  the  machine 
from  a  demonstrating  machine  at  the  place 
of  business  of  the  defendant  corporation.  At 
that  time  said  defendant  corporation  bad 
Just  one  machine  like  the  demonstrating  ma- 
chine, which  it  could  assemble  and  deliver. 
Other  ddiverles  could  be  secured  by  the  de- 
fendant corporation  from  the  manufacturer 
in  not  less  than  60  daya"  On  December  13, 
1918,  the  day  after  the  agreement  for  the 
sale,  "the  plaintiff,  concluding  that  he  (It)  did 
not  want  the  machine,  believing  that  It  would 
not  serve  plaintiff's  purpose,  so  Informed  the 
defendant  corporatlcm,  and  demanded  bacJk 
said  sum  of  $500.  The  defendant  corpora- 
tion declined  to  repay  said  sum.  The  de- 
fendant corporation  within  a  month  there- 
after sold  the  machine  for  the  same  price 
that  the  plaintiff  had  agreed  to  pay." 

[1,2]  It  Is  a  thoroughly  well  settled,  rule 
that  the  findings  of  a  trial  court  must  be  lib- 
erally construed  in  suK>ort  of  the  Judgment 
given.  So  construed,  we  are  satlsfled  that 
they  must  be  held  to  mean,  as  is  apparently 
conceded  by  counsel  for  both  parties  in  their 
brieft,  that  the  plaintiff  absolutely  refused 
to  aomplete  its  purchase,  and  by  Its  notice 
and  demand  on  December  13, 1916,  finally  re- 
nounced and  repudiated  the  c<Nitract  .  It 
was  substantially  alleged  in  the  answer  tliat 
OB  December  18,  1916,  defendant  corporation 


notified  plaintiff  that  the  machine  was  ready 
for  delivery,  and  that  plaintiff  then  refused 
to  receive  the  same,  but  the  court  did  not 
spedflcally  find  on  this  allegation.  However, 
because  of  the  construction  that  must  be  giv- 
en to  the  findings  made  in  view  of  the  Judg- 
ment, the  at>sence  of  such  a  finding  Is  Imma- 
terial. If  on  December  13th  plaintiff  defi- 
nitely and  finally  refused  to  go  on  with  the 
contract  on  its  part,  defendant  corporation 
was  not  called  up<m  to  make  any  such  ten- 
der, in  the  absence  of  a  retraction  of  the  re- 
fusal, in  order  to  avoid  a  default  on  Its  part 
in  the  matter. 

[S]  The  case  then,  as  presented  by  the  find- 
ings, Is  simply  that  of  a  vendee  on  a  contract 
for  the  purchase  of  specific  personal  proper- . 
ty,  who,  without  lawful  cause,  finally  refuses 
to  go  on  with  his  contract  by  accepting  the 
property  and  paying  the  balance  of  the  pur- 
chase prlce^  seeking  to  recover  from  the  ven- 
dor, who  is  in  no  way  In  default,  the  money 
paid  by  him  to  sudi  vendor  on  the  contract 
for  purchase,  on  the  theory  of  an  Implied 
promise  to  repay  the  same.  Tills  Is  the  exact 
situation,  unless  the  mere  fact  that  within  a 
month  after  plaintiff's  renunciation  of  the 
contract  defendant  corporation  sold  the  per- 
sonal property  to  another  purchaser  compels 
the  conclusion  that  said  defendant  acquiesced 
in  and  agreed  to  plaintiff's  attempted  rescis- 
sion, thereby  accomplishing  a  rescission  of 
the  contract  by  mutual  consent  In  the  latter 
event  plaintiff  would,  of  course,  be  entitled 
to  be  repaid  tlie  money  it  had  paid  on  ac- 
count 

In  the  absence  of  a  mutual  rescission  there 
can  be  no  recovery  by  the  vendee  under  such 
circumstances.  No  rule  is  more  firmly  set- 
tled with  relation  to  contracts  for  purchase, 
whether  concerning  real  or  perscmal  proper- 
ty, than  that  to  the  effect  that  a  vendee  who 
without  lawful  right  refuses  to  go  on  with 
his  contract,  cannot  recover  from  a  vendor 
not  In  default,  who  Is  ready  and  willing  to 
proceed  and  fulfill  all  his  obligations,  all  or 
any  of  the  money  that  he  had  paid  to  the 
vendor  In  accord  with  the  terms  of  the  agree- 
ment This  rule  has  been  imlformly  applied 
in  California.  It  was  declared  in  both  opin- 
ions in  Glock  ▼.  Howard,  123  CaL  1,  10,  19, 
20,  55  Pac.  713.  716,  720  (43  L.  R.  A.  199,  69 
Am.  Bt  Rep.  17),  the  opinl(Mi  of  Mr.  Justice 
Henshaw  saying  that  in  such  a  case  the  ven- 
dor, "still  resting  upon  the  contract,  •  •  • 
may  remain  inactive,  yet  retain  to  his  own 
use  the  moneys  paid  by  the  vendee,  so  that 
It  is  of  no  moment  whether  or  not  the  con- 
tract declares  that  such  moneys  shall  upon 
the  breach  be  forfeited  as  liquidated  dam- 
ages," and  the  opinion  of  Mr.  Justice  Harri- 
son declaring  It  to  be  the  law  of  the  state 
that  "the  vendee,  who  was  himself  In  default 
in  the  payment  of  a  portion  of  the  money, 
could  not  against  the  will  of  the  vendor  re- 
pudiate the  contract  and  recover  the  portioa 
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already  paid."  Many  cases  might  be  dted 
in  which  this  rule  has  been  applied,  but  the 
rule  Is  not  disputed,  and  It  is  plain  that 
plaintiff  has  no  right  of  recovery  here  except 
apon  the  theory  of  mutual  abandonment  and 
rescission.  Upon  the  facts  of  this  case  there 
is  no  other  possible  fonndatian  for  a  right  at 
recovery  on  the  iMirt  of  plaintiff. 

[4]  The  single  question  presented,  then,  1b 
whether  the  sale  of  the  machine  to  another 
vendee  by  defendant  corporation  within  a 
month  after  the  final  and  definite  repudia- 
tion of  its  contract  by  plaintiff  must  be  takoi 
as  a  consent  to  rescission  on  the  part  of  de- 
fendant corporation.  We  think  this  question 
was  squarely  decided  against  the  contention 
of  plaintiff  in  Rayfleld  v.  Van  Meter,  120 
CaL  416,  52  Pac  666.  In  that  case  the  de- 
fendant, in  an  action  to  recover  the  property 
brought  by  the  vendor  against  the  vendee 
who  refused  payment  and  also  refused  to  re- 
store the  property,  sought  by  cros-complaint 
filed  after  plaintiff  had  obtained  possession 
of  the  property,  by  process  of  claim  and  de- 
livery, and  had  sold  all  of  the  same  to  others, 
to  recover  the  money  paid  by  him  on  the  con- 
tract less  such  compensation  to  plaintiff  for 
the  use  of  the  goods  as  Jnstice  might  require. 
This  relief  was  granted  by  the  trial  court, 
and  the  Judgment  was  here  reversed.  It 
was  held  that  the  vendee,  having  without 
lawful  Justification  repudiated  any  further 
obligation  under  the  contract,  by  his  acts 
"the  vinculum  Juris  arising  from  the  contract 
was  broken,  and  there  was  nothing  which 
plaintiff  needed  to  rescind."  The  court  then, 
declaring  that  a  buyer  who,  without  lawful 
excuse,  refuses  to  go  forward  with  his  coo- 
tract  is  not  entitled  to  recover  back  mon^ 
paid  on  account  thereof,  and  that  the  rule  ap- 
plies to  agreements  for  sale  of  personalty  as 
well  OS  realty,  said: 

"It  1b  immaterial  that  plaintiff  sold  the  goods. 
In  Ketchum  v.  Evertson,  13  Johns.  359,  7  Am. 
Dec.  884,  an  action  for  money  paid  on  a  con- 
tract for  the  conveyance  of  land,  it  was  justly 
and  forcibly  remarked:  To  say  that  the  subse- 
quent sale  of  the  land  gives  a  right  to  the  plain- 
tiff to  recover  back  the  money  paid  on  the  con- 
tract would,  in  effect,  be  saying  that  the  defend- 
ant could  never  sell  it  without  subjecting  him- 
self to  an  action  by  the  plaintiffs.  Why  should 
he  not  sell?  The  plaintiffs  renounced  the  con- 
tract and  peremptorily  refused  to  fulfill  it;  it 
was  vain,  therefore,  to  keep  the  land  for  them. 
The  plaintiffs  cannot,  by  their  own  wrongful 
act,  impose  upon  the  defendant  the  necessity 
of  retaining  property  which  ids  exigencies  may 
require  him  to  sell.  This  would  be  most  unrea- 
sonable and  unjust,  and  is  not  sanctioned  by 
any  principle  of  law.'  These  views  are  equally 
appropriat*  to  a  case  of  sale  of  chattels." 

TbB  court  then  distinguished  Miller  ▼. 
Steen,  80  Cal.  402,  89  Am.  Dec.  124,  relied  on 
Iff  plaintiff,  showed  that  section  1749,  Civil 


Code,  bad  no  application  tinder  the  circum- 
stances, and  also  that  no  ground  for  relief  in 
equity  appeared.  The  decision  was  approv- 
ed in  Liver  v.  Mills,  155  Cal.  459,  463,  101 
Paa  299,  300,  where  it  was  substantially  said 
that  a  distinct  and  unequivocal  repudiation 
of  his  contract  by  the  vendee  relieves  the 
vendor  "from  all  obligation  to  perforin  on 
his  part,"  and  that,  "in  the  face  of  a  repu- 
diation of  the  contract  by  respondent,  they 
were  not  hound  to  rescind,  but  were  at  Uber- 
ty  to  treat  fhe  right  of  purchase  as  ended 
and  to  retake  the  property,"  being  entitled  to 
such  possession  as  the  owners  thereof.  (Ital- 
ics are  ours.)  The  theory  of  the  decision 
is  that  the  vendor  in  such  a  case  has  the 
right,  if  he  80  elects,  to  regard  the  ri^ts  of 
the  purchaser  under  the  contract  as  ended 
solely  by  the  purchaser's  unlawful  repudia- 
tion thereof,  and  that  in  so  far  as  be  Is  con- 
cerned there  Is  nothing  to  rescind.  He  may 
treat  such  rights  as  ended  solely  by  the  de- 
fault of  the  vendee,  retaining  the  money 
paid  him  by  the  vendee  thereunder.  See 
Oursler  v.  Thacher,  152  Cal.  730,  03  Paa 
1007.  In  such  a  situation  the  mere  subsequent 
sale  of  his  own  property  by  the  vendor  is,  of 
course,  entirely  Immaterial  on  the  question 
of  consent  by  him  to  a  rescission. 

The  decision  in  Rayfleld  v.  Van  Meter,  su- 
pra, is  In  accord  vrtth  the,  rule  generally  pre- 
vailing in  other  states.  See  27  Ruling  Case 
Law,  624.  The  opinion  in  Sanders  v.  Brock, 
230  Pa.  609,  79  Atl.  772,  35  L.  R.  A.  (N.  5.) 
632,  which,  like  this,  was  an  action  by  the 
vendee  in  default  for  money  paid  on  such  a 
contract,  the  vendor  having  within  a  very 
short  time  resold  the  proijerty  for  a  larger 
sum  than  that  fixed  by  the  agreement,  con- 
tains an  exceedingly  clear  discussion  of  the 
principles  applicable,  entirely  in  line  with 
our  own  decisions.  We  are  satisfied  that,  in 
view  of  our  own  decisions  it  must  be  held 
that  there  was  no  such  mutual  rescission  of 
the  contract  for  purchase  as  would  g^ve  to 
plaintiff,  the  sole  party  in  default,  the  right 
to  recover  moneys  paid  under  the  contract. 

It  is,  perhaps,  needless  to  say  that  the 
question  of  actual  detriment  to  the  vendor 
by  reason  of  the  vendee's  breach  is  In  no  way 
involved  in  this  action.  Entirely  regardless 
of  gain  or  loss  to  the  vendor,  the  vendee  has 
no  right  of  recovery  in  view  of  his  own  repu- 
diation of  the  contract.  However  one  may 
feel  as  to  the  disposition  of  the  vendor  up- 
der  such  circumstances  as  are  found  to  exist 
in  this  case,  to  insist  on  retaining  all  of  the 
money  paid  by  plaintiff,  it  is  simply  standing 
on  Its  strict  legal  right 

The  Judgment  of  the  saperior  court  is 
afllrmed. 

We  concur:  SHAW,  X;  OLNET,  J.;  MBN- 
NON,  J.;  SIX>AN9;  3.;  WII^BDB,  3.;  LAW- 
LOB.  J, 
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Thos.  H.  ChrlBtlaiiseii,  of  Sacramento,  for 
respondent. 


BARTOLOZZI  V.  MALLEQNI. 

(8a&  3104.) 

(Supreme  Goort  ot  California.    AprB  1,  1921. 
Rehearing  Denied  AprU  28.  lOZl.) 

1.  Death  «=>I8(I)— Aotloa  aolely  for  benaBt 
ef  heirs  for  peeaaiaiy  loseea  •afferad  by 
tbem. 

The  action  for  wrongfnl  deaili  aatborised 
by  Code  Civ.  Proc  |  877,  is  aoltij  for  benefit 
of  the  beirs,  to  compenaate  them  for  pecuniar; 
loss  suffered  by  them  by  reason  ot  IJie  death, 
the  sum  recoverable  being  the  agKregate  of  their 
losses;  and  no  sobatantial  recovery  being  au- 
thorixed  on  account  of  any  Jieir  who  baa  not 
suffered  pecuniary  injury. 

2.  Exaeutora  and  admlnlstratort  «=35 1— Re- 
covery for  death  aot  part  of  estate,  but  held 
la  trust  for  heirs. 

The  money  recovered  in  action  under  Code 
Olv.  Proc.  {  377,  for  wrongful  death  does 
not  belong  to  decedent's  estate,  but  where  ac- 
tion ia  by  his  personal  representative  he  acts 
solely  as  statutory  trustee  for  benefit  of  the 
heirs,  on  acconnt  of  whom  recovery  is  bad. 

3.  Death  «=»IOI— Dlstributloe  ef  recovery  oa 
basia  of  peoa  alary  loss  of  each  heir. 

Distribution  among  heirs  of  money  paid  to 
the  personal  representative  of  deceased  in  set- 
tlement  of  any  claims  of  heirs  on  account  of 
death  of  deceased  must  be  on  the  basis  of  the 
pecuniary  losa  of  each,  and  not  on  the  basis  of 
their  rights  under  the  succession  statute  with 
regard  to  property  of  decedent's  estate. 

4.  Appearaace  4=>I9(I)— Gave  court  Jurlsdlc- 
tioa  of  parties,  so  that.  It  having  Jurtsdlotlon 
of  subject-Blatter,  Judgment  was  effsotlve. 

Though  the  proceediiig  was  entitled  in  the 
matter  of  the  estate  of  deceased,  and  was  treat- 
ed as  a  proceeding  in  probate,  it  being  in  sub- 
stance one  on  bebalf  of  an  heir  against  a  trus- 
tee for  an  accounting  and  recovery  of  money 
as  to  whidi  a  beneficial  interest  on  behalf  of 
the  heir  ia  alleged,  the  subject-matter  of  which 
the  ooort  bed  jurisdiction,  appearance  of  the 
partiea  gave  the  court  jurisdiction  of  the  par- 
ties, so  that  its  order  or  judgment  is  an  effec- 
tive adjudication .  between  the  parties. 

In  Bank^ 

Appeal  from  Superior  Court,  Tolo  County; 
W.  A.  Anderson,  Judge. 

Proceeding,  entitled  in  the  matter  of  the 
estate  of  Bglsto  Rlccomi,  deceased.  Instituted 
by  Coetanza  Riccomi,  for  whom  on  her  death 
Artonilra  BartoloEsl,  her  administratrix,  was 
SDbstitnted  aa  petitioner,  against  Harla  litd- 
legnl,  formerly  Harla  Rlccomi,  Individually 
and  aa  administratrix  of  Eglsto  Riccomi,  de- 
ceased. From  an  adverse  order  of  judgment, 
the  substituted  iKtltloner  appeals.    Affirmed. 

H.  W.  Zagoren,  Geo.  K.  Foote,  Downey, 
Pnllen  &  Downey  and  Markham  Johnson,  all 
of  Sacramento,  for  appellant. 


ANGEIiLOXn,  O.  3.  This  Is  a  proceeding 
Instituted  by  Costanza  Rlccomi,  mother  of  Eg- 
lsto Rlccomi,  deceased,  against  the  surviving 
wife  of  said  Eglsto  Rlccomi,  deceased,  both 
as  administratrix  of  his  estate  and  Individ- 
ually, to  obtain  one-half  of  $3,000  paid  to 
the  latter  as  such  administratrix  by  the  Pa- 
cific Oas  ft  Electric  Company  in  full  settle- 
ment of  any  claims  the  "heirs"  of  Eglsto 
Riccomi  might  have  against  said  company 
on  account  of  his  death,  which  death  it  was 
claimed  was  caused  by  "the  wrongful  act  or 
neglect"  of  said  company.  Allmlttedly  the 
money  came  into  the  hands  of  the  adminis- 
tratrix aa  the  personal  representative  of  the 
deceased,  Eglsto  Riccomi,  and  as  money  re- 
covered by  such  personal  representative  un- 
der the  provisions  of  section  377,  Code  of 
Civil  Procedure.  Pending  determination  of 
the  matter  in  the  superior  court,  the  mother 
died,  and  the  administratrix  of  her  estate 
was  substituted  as  petitioner.  The  superior 
court  concluded  that  fifteen-sixteenths  of  the 
money  so  received  should  go  to  defendant,  as 
the  surviving  wife  of  Eglsto  Rlccomi,  and 
one-sixteenth  to  the  mother's  estate,  and 
made  its  order  or  judgment  accordingly. 
The  petitioner  appeals  from  this  order,  claim- 
ing that  the  mother  was  entitled  to  one-half. 

The  material  facts,  in  addition  to  those 
we  have  already  stated,  are  as  follows:  At 
the  time  of  his  death  the  deceased,  Eglsto 
Riccomi,  was  45  years  of  age.  Maria  Rlc- 
comi, aged  26,  wa6  then,  and  for  many  years 
Immediately  preceding  had  been,  his  wife,  liv- 
ing with  him  as  such,  and  entirely  dependent 
on  him  for  her  support  and  maintenance. 
The  mother,  Costanza  Rlccomi,  was  a  resi- 
dent of  the  kingdom  of  Italy,  of  the  age  of  75 
years.  .  She  was  not  dependent  on  deceased 
for  care,  support,  or  maintenance,  but  for  a 
few  years  prior  to  bis  death  deceased  had 
voluntarily  sent  her  $30  per  year.  The  wife 
and  mother  were  the  only  heirs  left,  by  de- 
ceased. 

The  claim  of  appellant  Is  that,  in  view  of 
the  language  of  section  377,  Code  of  Civil 
Procedure,  any  amount  recovered  thereunder 
as  damages  for  the  death  of  a  deceased  per- 
son must  be  divided  among  those  who  con- 
stitute his  lawful  heirs  under  our  statutes  of 
succession.  In  the  proportions  provided  by 
those  statutes;  in  other  words,  that  it  must 
go  exactly  as  his  own  property  would  pass 
under  our  succession  statutes.  The  wife  and 
mother  being  the  only  heirs  of  deceased,  and 
each  being  entitled  to  succeed  under  our  suc- 
cession statutes  to  one-half  of  his  property, 
it  is  claimed  that  this  money  should  have 
been  distributed  in  the  same  proportions,  6ne- 
half  to  each.  It  la  not  claimed  that  the  ap- 
portionment in  fact  made  was  erroneous  if 
the  statute  authorizes  an  apportionment  np- 
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on  any  other  baste  tban  that  of  dlvlalng  the 
money  Among  those  constituting  the  heirs  of 
the  deceased  in  the  same  proportions  fm  It 
would  be  divided  if  it  constituted  part  of  the 
estate  of  the  deceased. 

Section  377,  C!ode  of  CItU  Procedure,  is  as 
follows: 

"When  the  death  of  a  person  not  beinc  a 
minor  ii  cansed  by  the  wrongful  act  or  neglect 
of  another  his  heirs  or  pergonal  representa- 
tives may  maintain  an  action  for  damages 
against  the  person  causing  the  death,  or  if 
sndt  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  then  also 
against  such  other  person.  In  every  action  un- 
der this  and  the  preceding  section,  such  dam- 
ages may  be  given  as  under  all  the  circumstanc- 
es of  the  case,  may  be  jnst." 

A  review  of  the  decisions  in  this  state  nn- 
dw  this  statutory  provision  makes  It  clear 
that  the  claim  of  appellant  is  based  upon  a 
complete  misconception  of  the  settled  con- 
struction of  the  statute  and'  Its  purpose  and 
object. 

[1, 2]  It  Is  settled  that  the  action  author^ 
Ized  by  the  section  is  one  solely  for  the  bene- 
fit of  the  heirs  by  which  they  may  be  com- 
pensated for  the  pecuniary  loss  suffered  by 
them  by  reason  of  the  loss  of  their  relatives. 
The  money  recovered  constitutes  no  part  of 
the  estate  of  deceased,  and  where  the  actlcm 
Is  brought  or  the  money  recovered  by  the 
personal  representative  of  the  deceased,  such 
personal  representative  is  acting  solely  as  a 
statutory  trustee  for  the  benefit  of  the  heirs 
on  account  of  whom  the  recovery  is  had.  See 
Ruiz  r.  Santa  Barbara,  etc.,  Co.,  164  Cat.  188, 
191,  128  vPaa  330;  Webster  ▼.  Norwegian  M. 
Co.,  187  Cai.  899,  70  Paa  276,  92  Am.  St.  Rep. 
181.  In  tills  case  the  Important  thing  to 
bear  In  mind  is  that  the  action  "for  damages" 
for  the  benefit  of  the  "heirs''  Is  one  solely  for 
the  purpose  of  compensating  them  for  the  pe- 
cuniary loss  suCered  by  them  by  reason  of 
the  death  of  the  deceased.  An  examination 
of  the  decisions  involving  questions  of  the 
elements  of  damage  to  be  considered  In  such 
cases  deinonstrates  this.  While  there  can  be 
but  one  action  brought  or  one  recovery  had, 
either  by  the  personal  representative  of  the 
deceased  or  the  heirs  (see  Daubert  v.  West- 
em  Meat  Co.,  139  Cal.  480,  60  Pac.  297,  73 
Pac.  244,  06  Am.  St.  Rep.  154),  and  while  the 
recovery  in  such  an  action  should  be  of  a 
single  "lump  sum"  for  all  (see  Robinson  et 
al.  V.  Western  States,  etc  Co.,  104  Pac.  39), 
the  total  recovery  to  be  had  is  the  aggregate 
of  the  pecuniary  loss  of  each  of  the  hdrs  who 
has  suffered  a  pecuniary  loss  by  reason  of  the 
death  of  the  deceased.  As  put  in  Robinson 
v.  Western  States,  etc.,  Ca,  supra,  this  "lump 
sum"  Includes  "of  course,  the  damages  to 
each  of  th^n."  In  Johnson  v.  Southern  Pa- 
dflc  Co.,  154  CaL  285,  297,  97  Pac.  620,  526, 
an  action  by  the  surviving  husband  and  the 
children  at  a  deceased  wife  and  niother,  it 


was  held  Qiat  the  trial  court  properly  In- 
structed the  Jury: 

"That  the  husband  was  entitled  to  recover 
the  value  of  the  present  and  future  service* 
of  the  Srife  and  companion,'  and  the  children 
the  value  of  the  mother's  'nurture  and  instruc- 
tion, moral  and  physical,  and  intellectual  train- 
ing"; that  they  'must  award  such  a  lump  sum 
for  damages  as  will  fully  compensate  the  plain- 
tiffs, both  the  husband  and  children,  for  the 
pecuniary  value  to  them  of  the  life  of  the  wife 
and  mother." 

It  is  the  pecuniary  loss  to  an  heir  by  rea- 
son of  the  death  that  is  recoverable,  and  that 
only.  See  generally  on  this  subject  Simon- 
eau  V.  Pacific  Electric  Railway  Co.,  159  Cal. 
494,  605,  609,  116  Pac.  320.  It  follows,  In- 
evitably, that  there  can  be  no  substantial  re- 
covery on  account  of  any  heir  who  has  not 
suffered  substantial  pecuniary  injury.  This 
was  In  effect  decided  by  this  court  in  Burk 
V.  Areata,  etc.,  R.  B.  Co.,  125  Cal.  364,  67 
Pac.  1065,  73  Am.  St.  Rep.  62,  where  the 
syllabi  correctly  state  the  questions  decided 
as  follows: 

"In  an  action  for  a  death  brought  by  the 
adult  collateral  heirs  of  the  deceased,  the  mere 
fact  that  they  are  such  heirs  does  not  tend  to 
show  pecuniary  damage;  and  in  the  absence 
of  other  proof  tending  to  show  actual  damages, 
or,  at  least,  probable  loss,  resulting  to  them 
from  the  deatii,  the  jury  should  be  instructed 
that  their  recovery  must  be  limited  to  nominal 
damages." 

"Mere  speculative  or  conjectural  possibilities 
of  benefits  to  the  parties  complaining  are  not  a 
proper  basis  for  an  estimate  of  damages  re- 
sulting from  a  death." 

[3]  In  the  light  alTorded  by  the  views 
expressed  in  our  decisions.  It  is  obvious 
that  the  distribution  among  "heirs"  of  dam- 
ages recovered  by  the  statutory  trustee  must 
be  upon  the  basis  of  the  pecuniary  loss  of 
each,  rather  than  upon  his  rights  under  our 
succession  statutes  with  regard  to  proper- 
ty constituting  the  estate  left  by  the  de- 
cedent. How  perfectly  absurd  it  would  ap- 
pear to  be  to  hold  that  where  the  whole 
amount  of  a  recovery  is  given  solely  on 
account  of  the  pecuniary  injury  to  the  sur- 
viving wife,  one-half  thereof  must  go  to  a 
surviving  father  or  mother  or  brother  or  sis- 
ter of  decedent  who  has  suffered  no  pecuni- 
ary injury  whatever.  Yet  such  would  be  the 
effect  of  appellant's  construction  of  the  sec- 
tion. Her  contention  is  based  almost  solely 
on  the  use  of  the  word  "heirs,"  and  the  mean- 
ing of  that  word  as  used  in  the  law  of  this 
state.  Appellant  is  undoubtedly  right  In  her 
claim'  as  to  the  meaning  of  the  word  "heirs." 
It  denotes,  aa  said  In  Redfield  v.  Oakland, 
etc.,  Co..  110  Cal.  277,  290,  42  Pac.  822,  825, 
all  "those  who  are  capable  of  Inheriting  from 
the  deceased  person"  under  our  statutes  ot 
succession,  or  as  said  In  Estate  of  Watts, 
179  Cal.  20,  22, 175  Pac.  415,  416,  "the  persona 
who  would  by  the  statute  succeed  to  the  real 
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estate  [or  In  California  estate  of  any  kind) 
In  case  of  Intestacy."  But,  as  said  In  the 
Eedfield  Oose,  supra: 

"The  recovery  b  for  the  injnry  Inflicted  upon 
the  plwintiffii  personally,  and  not  for  Injuries 
inflicted  upon  her  [the  deceased];  and  the  word 
'heiia'  in  the  statute  is  intended  to  Unit  the 
right  of  recovery  to  a  class  of  persons  who,  be- 
cause of  their  relation  to  the  deceased,  are 
supposed  to  be  injured  by  her  death."  (Italics 
are  odis.) 

In  other  words,  the  plain  design  of  the 
statate  la  to  give  solely  to  the  members  of  a 
certain  daas  the  opportunity  to  recover  dam- 
ages for  such  pecuniary  loss  as  they  had  suf- 
fered by  reason  of  the  death  of  the  decedent, 
and  to  recompense.  In  so  tar  as  the  law  can 
do  80,  eadi  of  such  class  who  has  suffered  pe- 
cuniary loss. 

^niere  is  nothing  in  our  statute  compelling 
a  different  constmctlmi  from  that  which.  In 
our  opinion,  our  decisions  give  to  section  377, 
Code  of  Civil  Procedure,  as  was  the  situation 
in  Snedeker  ▼.  Snedeker,  164  N.  Y.  S8,  68 
N.  B.  4,  relied  on  by  appellant.  The  New 
York  statute  expressly  provided  that  the 
amount  collected  In  such  an  action  "must  be 
distributed  by  the  plaintiff,  as  If  they  were 
unbequeathed  a^ets,  left  In  his  hands  after 
payment  of  aU  debts  and  expenses  of  admin- 
istration." Manifestly  this  decision  cannot 
assist  In  the  construction  of  our  statute.  And 
we  may  well  say  with  relation  to  decisions 
frwn  other  states  relied  on  by  counsel  for  ap- 
pellant, as  was  said  In  S<arley  r.  Pacific,  etc., 
Ry.  Co.,  176  CaL  7»,  80,  167  Pac.  613  (L.  E. 
A1918A,  997): 

"It  would  not  be  without  interest,  but  at  the 
same  time  it  is  wholly  unnecessary  to  follow 
these  learned  counsel  in  their  analyses  of  the 
Tarying  statutes  and  the  decisions  of  the  courts 
upon  them.  For  when  the  last  word  shall  have 
been  said  in  such  a  consideration,  the  para<- 
mount  fact  will  still  remain  that  rights  under 
our  section  377  of  the  Code  of  C^vil  Procedure 
are  to  be  defined,  not  by  what  other  courts  have 
said  touching  their  own  statutes,  but  from  the 
meaning  and  intent  of  our  own  law  derived  from 
a  reading  (rf  It" 

It  Is  Interesting  to  note  that  onr  original 
statute  relative  to  actions  of  this  character 
(Stata.  1862,  p.  448)  contained  a  provision  di- 
recting distribution  of  the  proceeds  of  the 
action  to  "the  widow  and  next  of  kin,"  "in 
the  proportions  provided  by  law  In  relation 
to  the  distribution  of  personal  property  left 
by  persona  dying  Intestate,"  and  that  when  It 
came  to  the  enactment  at  the  Codes  the 
whole  subject-matter  was  revised  and  the  di- 
rection as  to  distribution  entirely  omitted. 

[4]  One  word  more  with  relation  to  the 
procedure  adopted  in  this  matter.  The  mat- 
ter was  apparently  treated  as  a  proceeding 
In  probate,  and  is  entitled  "^  the  matter  of 
the  Estate  of  Bglsto  Blccoml,  deceased."  As 
we  have  seen,  this  money  constituted  no  part 


9? 

of  the  estate  of  said  deceased,  and  the  pro- 
ceeding Is  not  one  within  the  probate  Juris- 
diction of  the  superior  court  However,  th? 
proceeding  was  in  substance  one  on  'behalf  of 
an  heir  of  the  deceased  against  a  trustee  for 
an  accounting  and  recovery  of  moneys  as  to 
which  a  beneficial  Interest  on  the  part  of 
such  heir  Is  alleged.  It  was  one  as  to  the 
subject-matter  of  which  the  superior  court 
had  full  Jurisdiction,  and  by  virtue  of  their 
appearance  the  court  bad  Jurisdiction  also 
of  the  parties,  with  the  result  that  its  order 
or  Judgment  Is  an  effective  adjudication  as 
between  the  parties.  See  Faxon  v.  All  Per- 
sons, 166  Cal.  70T,  711,  712,  137  Pac.  919,  Ll 
B.  A.  1916B,  1209. 

The  judgment  or  order  appealed  from  Is 
affirmed. 

We  concur:  SHAW,  J.;  OLNEY,  J.;  WII^ 
BUR,  J.;  SLOANB,  J.;  LENNON,  J.;  LAW- 
LOB,  J. 


(186  Cal.  307) 

KAVANAUGH  v.  FRANKLIN  FIRE  INS.  CO. 
OF  PHILADELPHIA,  PA.    (L.  A.  6479.) 

(Supreme  Court  of  California.    March  16, 
1921.) 

1.  Insurance  9=9328(5) —  Bayer  of  property 
"sole  and  unconditional  owner,"  within  policy. 

The  iKiyer  and  not  the  seller  of  property 
was  the  "sole  and  unconditional  owner,"  with- 
in the  meaning  of  the  term  as  used  in  a  policy 
of  fire  insurance,  providing  the  policy  should 
be  void,  unless  otherwise  agreed  in  writing,  if 
insured  was  not  sole  and  unconditional  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Sole  and  Dncon- 
ditional  Ownership.] 

2.  Insnranoe  €=>377(l)— Fire  Insurer,  which 
did  not  know  of  changed  ownership,  could  not 
have  waived  condition  of  polity. 

Where  a  fire  insurance  company  knew  noth- 
ing of  the  changed  ownership  of  the  insured 
premises,  it  cannot  be  said  that  it  waived  the 
condition  of  the  policy  that  it  should  be  void  if 
the  interest  of  insured  should  be  other  than  un- 
conditional and  sole  ownersliip. 

3.  Insurance  ®=>392( I )— Fire  Insurer  not  es- 
topped to  set  up  invalidity  of  policy  under 
clause  relative  to  unconditional  ownership. 

Fire  insurer,  which  issued  policy  providing 
It  should  be  void,  unless  otherwise  agreed  in 
writing,  if  insured  was  not  sole  and  uncondi- 
tional owner,  held  not  estopped  to  set  up  in- 
vaUdity  of  the  policy  under  such  provisioni 
where,  immediately  on  ascertaining  the  fact 
that  a  mistake  had  been  made,  the  company 
recovered  the  policy  from  its  custodian  and  is- 
sued a  new  and  valid  policy,  and  did  not  collect 
the  premium  on  the  old  policy  from  plaintiff 
insured,  but  collected  the  premium  from  the 
person  properly  insured  under  the  new  policy. 
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In  Bank, 

Appeal  from  Bupeiluf  Ooort,  San  Bernar- 
dino Coiint7 :  J.  W.  Cartis,  Jndge. 

Action  by  Jobn  A.  Kavanaugh  against  the 
Franklin  Fire  Insurance  Company  of  Phila- 
delphia, Pa.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Beversed. 

W.  W.  Hlndman,  of  Los  Angeles,  for  ap- 
pellant. 

Allison  &  Dickson,  of  San  Bernardino,  for 
respondent 

WILBUR,  J.  PlalntiS  bronght  this  action 
to  recover  for  a  fire  loss  upon  an  insurance 
policy  Issued  by  the  defendant  corporation 
Hay  20,  1815,  In  San  Bernardino.  The  policy 
was  In  the  standard  form  required  by  our 
statute  (Stats.  1909,  p.  406,  |  1),  which  stat- 
utory form  contained  the  following  provision: 

"UnUtM  othertoUe  provided  by  agreement  in- 
darted  hereon  or  added  hereto,  this  entire  policy 
shall  be  void  *  *  *  (b)  If  the  interest  of  the 
insured  be  other  than  nnconditional  and  sole 
ownendiip.    •    •    •  •» 

It  Is  required  that  there  shall  be  printed 
upon  the  back  of  such  policy  the  following: 

"Read  this  policy.  •  •  •  Policy  is  void, 
«nle««  oihericite  agreed  in  writing,  if  *  *  * 
(6)  insured  is  not  sole  and  unconditional  own- 
er." 

Section  9  of  the  statate  (page  411)  provides: 

'XSIauses  may  be  added  to  the  standard  form 
(a)  covering  property  and  risks  not  otherwise 
covered;  •  *  •  (d)  woivers  of  any  of  the 
matters  avoiding  the  policy  or  suspending  the 
insurance.   *   *   *" 

And  section  12,  page  411,  provides  as  fol- 
lows: 

"Any  inanier,  or  the  agent,  countersigning  or 
Issuing  a  fire  insurance  policy  covering  •  •  • 
property  in  California  varying  from  the  •  •  • 
standard  form  of  policy  except  as  herein  pro- 
vided is  guilty  of  a  misdemeanor  but  any  policy 
so  issued  shall  notwithstanding  be  binding  upon 
the  eompany  issuing  the  same." 

On  the  trial  it  was  stipnlated:  That  plain- 
tiff at  the  time  the  policy  was  written  was  In 
San  Diego,  and  that  he  made  no  written  rep- 
resentation to  the  company  and  no  repre- 
sentation to  the  company  of  any  kind,  char- 
acter, or  nature  regarding  bis  title  of  the 
property.  That  prior  to  the  issuance  of  the 
policy  in  question  there  was  a  policy  that  bad 
been  issued  by  N.  Adair  as  the  agent  for  this 
defendant  company.  That  the  policy  was 
-made  payable  to  plaintiff  and  to  the  Santa 
Vi  Building  &  Loan  Association,  mortgagee. 
Tliat  that  policy  was  at  the  time  of  the  is- 
suance of  the  policy  in  suit  in  possession  of 
the  building  association.  That  at  the  time 
the  former  policy  expired  N.  Adair,  as  agent 
of  the  company,  without  any  solicitation  from 
tlie  plaintiff  in  this  case,  but  with  his  full  ap- 
proval and  consent  tliat  a  new  policy  be  issued. 


issued  the  policy  in  question  and  delivered  it 
to  the  Santa  V6  Building  ft  Loan  Association, 
the  policy  of  the  defendant  company.  That 
at  the  time  this  policy  was  issued  and  deliv- 
ered neither  the  defendant  nor  Its  agent,  N. 
Adair,  Icnew  or  had  notice  of  the  fact  that 
plaintiff  in  this  case  had  executed  and  de- 
livered  to  one  Marks  an  agreement  of  sale  for 
the  premises  Insured.  After  the  making  and 
executing  of  the  policy,  and  on  the  22d  day 
of  June,  1915,  the  agent  of  the  defendant  com- 
pany, N.  Adair,  went  out  to  tbe  insured  bouse 
to  ctdlect  the  premium  on  tbe  policy  of  in- 
surance that  had  been  Issued  and  delivered 
to  tbe  building  association  in  the  name  of 
Kavanaugh  and  the  building  assoctation,  and 
inquired  of  the  occupants  of  the  house  where 
Mr.  Kavanaugh  was.  That  he  was  informed 
by  the  wife  of  Mr.  Marks  that  plaintiff  had 
sold  the  property  to  Mr.  Marks  and  had  plac- 
ed bim  in  possession  thereof,  and  that  that 
was  the  first  actual  notice  that  he  had  of  any 
change  of  title  to  this  property,  or  anything 
that  would  affect  the  title  of  tbe  property. 
On  tbe  same  day,  and  immediately  upon  re- 
ceiving such  information,  the  agent  of  the  de- 
fendant company  went  to  the  Santa  F6  Build- 
ing ft  lioan  Association,  and  requested  them 
to  return  the  policy  of  insurance  in  this  case, 
which  was  done,  and  that  that  policy  was  at 
once  canceled  by  the  agent  of  the  defendant 
company,  N.  Adair.  The  plaintiff,  however, 
did  not  give  his  consent  to  the  cancellation 
of  the  policy,  and  no  notice  of  cancellation 
was  given  him,  as  required  by  the  terms  9t 
the  policy,  of  an  intended  cancellation.  He 
simply  asked  the  building  assoctation  for  the 
policy,  and  they  delivered  it  up  to  him,  and 
he  took  it  over  to  his  office,  and  marked  "Can- ' 
celed"  across  the  face,  and  sent  it  to  tike 
company.  No  notice  of  any  kind  was  ever 
given  by  N.  Adair,  tbe  agent  of  the  company, 
to  plaintiff  of  his  intention  to  cancel  it,  until 
August,  '1917,  after  the  fire,  which  occurred 
December  29,  1916.  That  Immediately  after 
taking  up  the  policy  of  Insurance  in  question 
in  this  case,  on  the  22d  of  June,  1915,  tbe 
defendant  company,  through  its  agent,  N. 
Adair,  issued  another  policy,  being  policy  No. 
2,741,852  and  made  it  out  in  favor  of  A.  Ix 
Marks,  with  a  loss  payable  clause  to  the  San- 
ta F6  Building  ft)  Loan  Association,  morb-- 
gagee.  That  that  policy  was  delivered  to  the 
building  and  loan  association  at  the  time  of 
its  issuance.  That  after  its  issuance  the 
building  and  loan  association  was  paid  off 
In  full,  and  the  policy  was  then  delivered  to 
Mr.  Maries.  After  the  fire  occurred  Mr. 
Maries  made  claim  on  the  defendant  for  the 
loss,  and  the  defendant  settled  with  Mr. 
Marks  for  tbe  loss,  and  refused  to  recognize 
the  rights  of  the  plaintiff  in  this  case.  No 
premium  was  ever  paid  on  the  policy  in  ques- 
tion. Marks  paid  the  premium  on  the  other 
policy  issued  to  him. 

As  to  the  nonpayment  of  the  premium,  the 
plaintiff  offered   the  following  explanation. 
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Btatiiig  that  It  wonld  be  rabstantifited  by  Mr. 
Marks,  namel;,  that  Mr.  Marks  bad  paid  the 
piemlum;  that  Mr.  Kavanaugh  was  In  San 
Diego;  and  he  relied  npon  that  Information, 
and  no  blU  was  sent  to  him,  and  he  assnmed 
It  bad  been  paid,  having  no  information  to 
the  contrary ;  and  it  being  proper  and  right 
Ur.  Marfca  should  pay  It,  Mr.  Marks  being 
Indebted  to  Mr.  Kavanaugh. 

On  July  31,  1014,  the  plaintiff  and  one  Ar- 
thur L.  Marks  had  entered  Into  a  written 
cmitmct  tor  the  sale  of  the  Insured  premises 
for  the  sum  of  $2,800.  The  vendee  was  im- 
mediately given  poasesalon  of  the  premises 
and  continued  to  keep  up  his  payments  upon 
the  property,  and  at  the  time  of  the  fire  had 
paid  approximately  $1,100,  and  after  the  fire 
paid  $1,289,  and  had  received  a  deed  from 
the  plaintiff,  and  was  at  the  time  of  the  trial 
the  owner  of  the  property.  With  reference 
to  the  effecting  of  the  insurance  the  plaintiff 
testified  that— 

"Vr.  Marks  agreed  to  pay  the  premiuD;  that 
be  had  never  been  billed  by  the  company  or  any 
of  its  agents  for  the  premium  on  the  policy; 
that  Mr.  N.  Adair  had  been  writing  plaintiff's 
insnrance  for  about  t?n  years,  and  he  was  to 
write  this  policy  for  three  yean  and  deposit  it 
with  the  BuildinK  and  Loan  and  I  would  pay 
tk«  premium.  I  don't  think  I  saw  a  policy  for 
ten  years.  I  tmsted  him  to  be  my  agent  for 
the  iasonmce,  and  lie  deposited  it  with  the 
Buildiag  and  Loan." 

Plalntifl  testlfled  that  he  received  a  letter 
from  Mr.  Adair,  stating  that  he  had  written 
the  policy ;  that  when  the  property  was  sold 
It  was  with  the  understanding  that  plaintiff 
pay  the  premium  and  protect  the  building 
and  loan  association  and  that  Mr.  N.  Adair 
would  write  the  policy  and  deposit  It  with 
die  bnllding  and  loan  association.  He  was 
questioned  and  answered  as  follows: 

'H}.  Ton  tnld  him  to  keep  the  property  In- 
saredf    A.  Well,  he  Jost  took  it  for  granted. 

"tht  Court:  Yon  SMan  insurance  agents 
don't  need  any  teUingf  A.  He  didn't  seem  to. 
When  the  policy  of  insurance  expired,  he  would 
notify  me  and  say  he  had  deposited  the  policy 
with  the  Building  and  Loan,  and  I  supposed  he 
,was  protecting  my  interest. 

"Q.  (by  Mr.  Hindman):  Yon  expected  him  to 
piwect  your  interest?     A.  Yes. 

"Q.  And  did  you  have  a  conversation  with 
Um  about  protecting  your  interest?  A  Only 
originally.  When  I  bought  the  place  there  was 
a  policy  on  It  then,  and  he  said  that  polic; 
would  ooatinne,  and  I  would  pay  my  pro  rata. 
That  was  mot*  tiiaa  ten  yean  ago,  and  I  don't 
think  we  ever  bad  any  oonversation  about  pro- 
tecting my  Interest  after  that.  It  was  just  a 
■attar  of  eoaxae. 

"^  Did  yon  ten  Um  to  issue  the  poUey  of 
faisnranee?  A.  I  did  not.  He  just  issued  them, 
and  sent  them,  and  soit  me  tlie  bilL    *    *    • 

"Q.  Ton  say  tills  course  was  kept  up  for  10 
yean?  A.  Yes;  I  think  it  was  over  10  yean. 
My  Imprwsslnn  is  there  were  four  policies  is- 
saed;  that  1^  with  tka  one  I  took  op  in  the 
first  plaoa." 


The  plalntifl  recovered  judgment  for  $350.- 
09.  The  amotmt  was  arrived  at  by  a  some- 
what Solomonic  process.  The  defendant  ap- 
peals, but  makes  no  complaint  concerning  the 
amount  of  plaintiff's  loss. 

(1  ]  The  plaintiff  was  not  the  sole  and  nn-. . 
conditional  owner  of  the  property  at  tb* 
time  the  policy  was  Issued.  Sherman  v.  Con- 
tinental Ins.  Co.,  167  OaL  117,  138  Pac.  708, 
52  L.  B.  A  (N.  S.)  670.  On  the  contrary,  the 
vendee  was  the  sole  and  unconditional  owner, 
within  the  meaning  of  that  term  as  used  In 
the  policy  of  insurance.  McCoUough  v. 
Home  Ins.  Ca,  165  CBl.  669,  102  Pac.  814. 
18  Ann.  Cas.  882.  This  seems  to  be  the  gen- 
eral rule  in  the  United  States.  See  note  to 
Sharman  v.  Continental  Ins.  Ca,  supra,  52 
L.  &  A.  (N.  S.)  670,  where  It  Is  said: 

"As  stated  in  not*  fai  2  L.  R.  A  (N.  S.)  612. 
it  is  held  that  one  who  is  st  the  time  of  the 
issuanc*  of  a  policy  of  fire  Insurance  under  con- 
tract to  sell  to  another  who  has  absolutel} 
bound  himself  to  purchase  the  property  involved 
cannot  recover  In  case  of  loss  upon  a  policy 
providing  that  it  shall  be  void  if  the  interest 
of  the  insured  (unless  otherwise  state<l)  l>e  other 
than  'unconditional  and  sole  ownership.' " 

See,  also.  Turner  y.  Home  Ins.  Co.,  196 
Mo.  App.  138,  189  S.  W.  626;  Livingstone 
V.  Boston  Ins.  Co.,  256  Pa.  1,  99  Ati.  212; 
Waller  v.  City  of  New  York  Ins.  Co.,  84  Or. 
284,  161  Pac.  959,  Ann.  Out.  19180,  139; 
Globe  &  Rutgers  Fire  Ins.  Go.  T.  Creekmore 
(Okl.)  171  Pac.  874.  It  follows  that  the  policy 
sued  npon  was  void  ah  initio,  and  that  plain- 
tiff can  recover,  if  at  all,  only  npon  the  the- 
ory of  waiver  or  estoppd  as  to  the  ownership 
of  the  Insured  property. 

Prior  to  the  enactment  of  the  law  estab- 
lishing the  form  of  a  fire  Insurance  policy, 
this  court  held  that  a  policy  issued  to  a  i>er- 
son  other  than  'a  sole  and  unconditional  own- 
er was  valid  as  to  the  Insurable  interest  of 
the  insured,  where  the  policy  was  Issued 
without  inquiry  as  to  the  title,  and  without 
any  misrepresentation  or  concealment  by  the 
insured,  and  was  accepted  by  the  insured 
where  the  premium  was  paid  to  and  retained 
by  the  Insurer,  without  offer  of  rescission 
after  knowledge  of  the  facts,  notwithstand- 
ing a  clause  that,  if  th*  interest  of  the  In- 
sured be  other  than  unconditional  and  sole 
ownership,  the  policy  should  be  void.  Sharp 
v.  Scottish  Union,  etc.,  136  Cal.  642,  09 
Pac.  253,  615.  This  was  a  step  In  advance 
of  the  rule  stated  in  Allen  v.  Home  Ins.  Oo., 
133  C!al.  29,  65  Pac.  138,  where  it  was  held 
that  the  Issuance  of  such  a  policy  waived 
known  facta  Inconsistent  with  the  conditions 
of  the  policy,  as  pointed  out  in  the  dissent  of 
Chief  Justice  Beatty  In  Sharp  v.  Scottish  Un- 
ion, etc,  Co.,  supra,  1S6  OU.  646,i  69  Pac. 
l>53,  61B. 

Respondent  relies  upon  the  case  of  Ranlet 
V.  N.  W.,  etc.,  Ins.  Co.,  157  Cal.  213,  107  Pac. 
292.   There  a  widow,  sole  executrix  and  sole 


Digitized  by 


Google 


102 


197  PACIFIC  BEPOBTEB 


(CaL 


devisee  and  legatee  tinder  the  will  of  her  de- 
ceased husband,  insured  the  property  In  her 
own  name  as  the  sole  and  unconditional  own- 
er thereof.  The  house  was  destroyed  by  fire 
April  19,  1906,  and  thereafter,  on  January  8, 
1907,  the  real  estate  was  distributed  to  her. 
In  considering  the  matter  the  court  said: 

"In  the  light  of  subsequent  eTents  it  is  clear 
that.  If  it  could  be  said  that  technically  she 
was  not  the  sole  and  unconditional  owner  of 
the  property  because  of  her  right  to  its  tempo- 
rary possession  as  executrix,  she  had  the  in- 
surable interest  in  it,  and  no  one  else  had  any 
title  to  it,  and  defendant  suffered  no  prejudice 
by  her  representation  as  to  ownership.  •  •  • 
G^e  entire  loss  was  sustained  by  plaintifE,  and 
it  seems  to  be  a  narrow  view  that  would  defeat 
the  claim  on  the  ground  that  within  the  con>- 
templation  of  the  policy  she  was  not  'the  sole 
and  unconditional  owner.'  *  *  *  In  the  case 
at  bar  there  was  no  actual  nor  constructive 
fraud,  no  intentional  misrepresentation  nor  con- 
cealment, no  inquiry  on  the  part  of  the  insur- 
ance company ;  the  plaintiff  was  really  vested 
with  the  title,  the  entire  loss  was  sustained  by 
her,  and  It  cannot  be  held  that  the  policy  was 
▼oid  by  virtue  of  the  sole  and  uncondidomal 
ownership  clause." 

It  is  apparent  that  the  effect  of  this  deci- 
sion is  that  in  substance  and  effect  the  wid- 
ow was  the  "sole  and  unconditional  owner  of 
the  insured  premises."  However,  In  that 
case,  in  discussing  the  question  of  waiver 
and  estoppel  as  to  a  chattel  mortgage  npon 
the  property,  a  case  involving  the  sale  and 
unconditional  ownership  clause  is  extensively 
quoted.  Philadelphia  Tool  Co.  v.  British 
America  Assurance  Co.,  132  Pa.  236,  19  AtL 
77, 19  Am.  St  Rep.  596.  It  was  held  that  the 
condition  as  to  Incumbrances  was  waived  by 
the  conduct  of  the  defendant  It  was  there 
stated: 

"There  was  no  written  application  for  the 
inanrance,  and,  as  we  have  «een,  no  actual 
fraud  and  no  intentional  misrepresentation  by 
plaintiff.  S&e  was  ignorant  of  this  provision  in 
the  policy,  which  was  secured  by  her  agent,  and 
no  inquiry  was  made  by  the  company  as  to  the 
existence  of  any  chattel  mortgage. 

"It  must  be  presumed,  ordinarily,  that  per^ 
sons  are  familiar  with  the  terms  of  written  con- 
tracts to  which  they  are  parties,  and  in  the  ab- 
sence of  fraud  they  are  justly  bound  by  the 
provisions  therein;  but  the  rule  should  not  be 
strictly  applied  to  insurance  policies.  It  is  a 
matter  almost  of  common  knowledge  tbat  a  very 
small  percentage  of  policy  holders  are  actually 
cognizant  of  the  provisions  of  their  policies,  and 
many  of  them  are  ignorant  of  the  names  of  the 
companies  issuing  the  said  policies.  The  poli- 
cies are  prepared  by  the  experts  of  the  conr- 
panics,  they  are  highly  technical  in  their  phrase- 
ology, tiiey  are  oomtdicated  and  voluminous — 
the  one  before  us  covering  13  pages  of  the 
transcript— and  in  their  numerous  conditions 
and  stipulations  furnishing  what  sometime  may 
be  reritable  traps  for  the  unwary.  The  insured 
usually  coniides  implicitly  in  the  agent  securing 
the  insurance,  and  it  is  only  just  and  equitable 
that  the  company  should  be  required  to  call 


specifically  to  the  attention  of  the  policy  holder 
such  provisions  as  the  one  before  us.  The 
courts,  while  zealous  to  uphold  legal  contracts, 
should  not  sacrifice  the  spirit  to  the  letter,  nor 
should  they  be  slow  to  aid  the  confiding  and 
innocent  The  defendant  should  either  have 
made  inquiries  in  reference  to  the  chattel  mort- 
gage, required  a  written  application  covering 
by  question  and  answer  all  the  material  pro- 
visions of  the  policy,  or  have  consulted  the  rec- 
ords in  the  recorder's  office  where  it  would  have 
been  apprised  of  the  incumbrance.  Consider- 
ing the  nature  of  the  contract  and  the  relation 
of  the  parties,  there  should  be  no  difiiculty  in 
reaching  the  conclusion  that  this  provision  was 
waived;  and  it  therefore  constttntes  no  bar  to 
recovery." 

The  appellant  contends  that  these  rules 
which  have  been  evolved  as  a  part  of  the  law 
relating  to  insurance  policies  have  no  appli- 
cation to  the  situation  in  California,  where 
the  form  of  the  policy  Is  prescribed  by  stat- 
ute and  the  insurance  company  Is  prohibited 
by  penal  enactment  from  Issuing  any  other 
form  of  policy.  While  It  Is  true  that  an  In- 
surance policy  Is  a  contract  it  Is  recognized 
that.  In  the  decisions  bearing  upon  the  re- 
sponsibility of  the  Insurance  company,  the 
policy  has  been  treated  more  as  a  commodity 
than  as  a  contract,  and  rules  have  been  evolv- 
ed which  are  not  applicable  to  ordinary  c(m- 
tracts.  It  is  therefore  considered  that  when 
an  insurance  company,  without  any  inquiry 
as  to  the  character  of  the  ownership  of  the 
insured,  issues  a  policy  and  receives  a  pre- 
mium therefor.  It  Is  Just  to  assume  that  the 
Insurance  company  intended  to  cover  what- 
ever Interest  the  Insured  had  in  the  property, 
and  that  the  Insured,  by  accepting  a  policy 
and  paying  the  premium,  had  the  same  un- 
derstanding as  to  the  legal  effect  of  the  pol- 
icy. This  conclusion  Is  based  somewhat  upon 
the  fact  that  insurance  policies  are  usually 
very  lengthy  and  contain  a  great  many  condi- 
tions in  language  which  is  somewhat  obscure 
to  the  layman,  and  that  the  Insurance  com- 
pany, having  the  power  to  write  its  policy 
In  any  form  and  In  any  language  It  chooses, 
should  be  deemed  to  have  adopted  language 
which  would  fulfill  the  mutual  Intent  of  the 
parties,  or,  if  not  should  be  estopped  from 
claiming  that  its  policy  was  void  ab  Initio; 
A  number  of  states  have  adopted  laws  pro- 
viding for  a  standard  form  of  insurance  pol- 
icy. These  laws  are  not  uniform  In  terms, 
and  the  decisions  thereunder  have  varied, 
not  only  because  of  such  lack  of  uniformity, 
but  because  of  a  divergence  of  views  of  the 
courts  passing  upon  the  effects  of  such  legis- 
lation. Cooley,  Briefs  on  the  Law  of  Insut^ 
ance,  -528. 

[2]  This  much  Is  dear,  at  least  that  both 
parties  to  the  fire  Insurance  policy  must  be 
deemed  to  have  entered  into  a  contract  witb 
reference  to  the  statutory  form.  Inl  other 
words,  the  statutory  form  Is  the  commodity 
which  Is  bought  and  sold  In  an  Insurance 
transaction.    The  poll<7  In  this  case,  as  al- 
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ready  stated,  was  void  ab  initio.  It  can  only 
be  given  validity  as  against  the  Insurance 
company  by  the  applications  of  the  principles 
of  waiver  and  of  estoppel.  It  cannot  lie  said 
that  the  insurance  company  waived  this  con- 
dition of  the  policy  because  the  company 
knew  nothing  of  the  changed  ownership  of 
the  premises.  Byrant  v.  Granite  Fire  Ins. 
Co,  174  Mich.  102,  107,  140  N.  W.  482;  Da- 
hrooge  v.  Fire  Ass.  Co.,  175  MictL  251,  141 
N.  W.  672. 

[S]  Is  the  company  estopped  nnder  the  dr- 
ctunstances  to  set  np  the  invalidity  of  the 
policy  herein  sued,  on?  Assuming  that  the 
agent,  N.  Adair,  was  at  all  times  acting  for 
the  coriMration,  we  find  that  the  policy  was 
issued  under  a  mistake  of  facts,  which  re- 
sulted from  the  fact  that  the  insured  had 
sold  the  property  and  thus  invalidated  the 
policy  of  the  defendant  company  then  in  ex- 
istence, and  had  failed  to  notify  the  company 
in  connection  wth  the  renewal  of  the  insur- 
ance that  such  change  of  ownership  had  oc- 
curred. Immediately  upon  ascertaining  the 
fact  that  a  mistake  liad  been  made,  the  com- 
pany recovered  the  policy  from  its  custodian 
and  Issued  a  new  and  valid  policy  covering 
the  same  property.  It  did  not  collect  the 
premium  upon  the  old  policy  from  the  plain- 
tiff, who  was  thereby  insured,  but,  instead, 
collected  the  premium  from  the  person  who 
was  properly  insured  under  the  new  policy. 
On  the  otlier  hand,  plaintiff  made  no  applica- 
tion for  the  insurance,  did  not  accept  the 
policy  when  issued,  and  failed  to  pay  the 
premium  thereon  when  demanded.  In  short, 
be  did  noltiing,  said  nothing,  and  paid  noth- 
ing, and  now  seeks  to  recover  upon  a  policy 
which  he  never  received,  never  saw,  and  of 
wldch  he  alleges  in  his  complaint  he  does 
not  now  know  the  contents.  If  the  plaintiff 
can  be  said  to  have  acted  at  all  in  the  matter, 
he  acted  either  through  N.  Adair,  who  issued 
tbe  policy  and  replaced  it  by  the  new,  or 
throngli  the  building  and  loan  association, 
which  accepted  the  old  policy  and  surrender- 
ed it  for  the  new,  or  through  Marks,  who, 
upon  being  notified  of  the  issuance  of  the  pol* 
icy  which  was  void  ab  initio,  arranged  for 
the  issuance  of  a  new  policy  properly  cover- 
ing the  property  and  paid  the  premium  there- 
on. All  of  these  parties  actively  participated 
in  the  arrangement  by  whl(^  the  new  policy 
was  substituted  for  the  old. 

It  is  proper  to  observe  in  this  connection 
that  both  the  policy  sued  on  and  tbe  one  is- 
sued In  lien  thereof  contained  the  provision 
that,  "if  the  Insured  now  has  or  shall  procure 
any  other  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by 
tills  poUcy,"  the  entire  policy  shall  be  void. 
The  second  policy  enabled  the  purchaser  to 
secure  the  money  with  which  to  pay  the  pur- 
diase  price,  notwithstanding  the  fact  that  the 
building  purchased  had  been  destroyed.  It  is 
fairly  aivarent,  though  not  expressly  proven. 


that  this  insurance  money  was  in  fact  used 
to  pay  the  plaintiff  the  balance  upon  the  con- 
tract price.  It  would  obviously  be  unjust  to 
the  insurance  company  under  such  circum- 
stances to  bold  them  under  both  policies, 
where  each  contemplated  that  no  other  poli- 
cy  should  be  issued  or  should  be  in  existence. 
There  is  no  basis  upon  which  to  establish  an 
estoppel  against  the  company.  The  only 
wrong  complained  of  is  tliat  they  substituted 
a  valid  policy  for  a  void  policy;  that  they 
secured  the  premium  for  the  issuance  of  the 
valid  policy,  and  refrained  from  collecting  the 
premium  upon  the  void  policy ;  and  that  when 
the  loss  occurred  they  paid  the  full  amount 
of  the  loss  to  the  holder  of  the  valid  policy, 
who  in  turn  was  thereby  enabled  to  pay  to 
the  plaintiff  the  amount  of  his  purchase 
price. 
Judgment  reversed. 

We  concur:  ANGELLOTTIT,  0.  J.; 
SLOANE,  X;  SHAW,  J.;  OLNET,  J.;  LBN- 
NGN,  J. ;   IiAWIX)R,  J. 


(18S  Cal.  366) 

WESTERN  LITHOGRAPH  CO.  v.  VANO> 
MAR  PRODUCERS.     (L.  A.  6423.) 

(Supreme  Oout  of  California.    March  28,  ld21. 
Rehearing  Denied  April  27.  1921.) 

1.  Corporations  ®=94 10— President  of  canning 
oompany  held  authorized  to  order  labels. 

President  of  a  canning  corporation,  who  was 
also  the  general  manager  and  in  general  charge 
of  its  business,  had  authority  to  contract  for 
the  purchase  of  labels,  their  purchsBe  being  but 
a  detail  of  tbe  business. 

2.  Corporations  «=»426(!0)—Use  of  labels  a 
ratification  of  contract  of  purchase  by  presi- 
dent of  canning  company. 

Where  president  of  canning  corporation 
without  authority  contracted  to  pay  a  price  in 
excess  of  contract  price  for  labels  purchased, 
there  was  an  ample  ratification  by  the  corpo- 
ration where  it  accepted  the  labels  and  paid 
for  them  at  tbe  increased  price  for  one  sea- 
son and  part  of  another. 

3.  Contracts  «=»75  (2)— Promise  to  pay  consid- 
eration In  excess  of  contract  without  consid- 
eration. 

Where  plaintiff  agreed  to  sell  to  a  canning 
company  all  labels  it  should  require  for  five 
years  for  a  certain  price,  its  naked  promise 
to  pay  an  increased  price  by  reason  of  increase 
in  cost  of  labor  and  material  is  not  supported 
by  a  valuable  consideration  and  is  not  enforce- 
able, nnder  Civ.  Code,  |  1G05. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    L.  H.  Valentine,  Judge. 

Action  by  the  Western  Lithograph  Com- 
pany againt  the  Vanomar  Producers.    Judg- 
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ment   for  plaintiff  mnd   defendant  appeals. 
Beveraed. 

Frank  Bryant,  of  Lea  Angeles,  for  appe- 
lant 

E.  A.  Lane,  of  Loa  Angeles,  for  respondent 

OLNBY,  J.  Tbis  Is  an  appeal  by  the  de- 
fendant, a  corporation,  from  a  Judgment  for 
tbe  plaintiff  In  an  action  to  recover  the  price 
of  certain  labels  sold  and  delivered  by  the 
plaintiff  to  the  defendant  It  appears  that 
the  defendant  Is  a  fmit  canning  concern  re- 
quiring labels  for  its  goods,  and  the  plaintiff 
is  a  maker  of  labels.  In  February,  1916, 
they  entered  into  a  formal  contract  in  writ- 
ing whereby  the  defendant  agreed  to  buy  of 
the  plaintiff  aUd  the  plaintiff  agreed  to  fur- 
nish the  defendant  all  the  labels  the  latter 
should  need  during  the  next  ensuing  five 
years  at  certain  specified  prices  dependent 
upon  the  character  of  the  labels  ordered, 
The  contract  was  performed  for  the  year 
1916  at  the  prices  spedfled.  By  June  of  the 
next  year,  however,  the  cost  of  materials 
and  labor  had  Increased  greatly,  with  a  con- 
sequent Increase  to  the  plaintiff  of  the  cost 
at  making  labels.  This  was  represented  to 
the  president  and  general  manager  of  the  de- 
fendant and  he  was  requested  to  agree  to  a 
flat  Increase  of  thirty-fiv'e  cents  per  thousand 
on  the  contract  prices.  This  be  did  by  letter 
dated  June  15,  1917,  addressed  to  the  plain- 
tiff, and  reading: 

"Oentlemen:  Referring  to  the  conversation 
held  between  your  Mr.  Courtlander  and  the 
writer,  we  wish  to  say  that  we  shall  be  veiy 
glad  to  pay  you  a  sum  equal  to  35c  per  M.,  be- 
yond our  contract  price,  for  all  labels  which  we 
may  receive  from  you  this  season's  pack. 

"We  appreciate  the  efforts  you  have  made 
in  the  past  to  meet  our  wishes  and  require- 
ments and  thoroughly  understand  some  of  the 
olMtades  which  confront  you  in  the  endeavor 
to  take  care  of  yoor  large  busiuess  this  season." 

The  labels  for  1917  were  delivered  and 
paid  for  at  the  increased  rates.  Those  for 
1918  were  likewise  delivered  and  payments 
on  accoimt  made.  There  was,  however,  an 
unpaid  balance  of  some  $6,700  at  the  original 
contract  prices  and  of  some  $9,400  at  the  In- 
creased prices,  and  for  the  latter  sum  the 
present  action  was  brought  The  defend- 
ant's answer  admits  liability  for  the  $6,700, 
but  denies  it  for  anything  over  that  amount 
The  plaintiff  recovered  Judgment  for  the 
19,400,  and  the  defendant  appeals. 

It  is  evident  that  the  defendant's  liability 
for  the  difference  between  the  two  sums  men- 
tioned, which  Is  all  that  Is  In  controversy, 
turns  on  the  validity  of  the  defendant's 
promise  to  pay  the  extra  thirty-five  cents  per 
thousand   evidenced    by   the   letter   quoted. 

The  defendant  advances  two  grounds  why 
the  promise  is  not  valid — first  that  the  de- 
fendant's president  had  no  authority  to  give 


It  and,  second,  that  It  is  not  supported  by  a 
consideration. 

[1]  The  first  of  these  grounds  cannot  be 
sustained.  It  is  true  that  the  original  con- 
tract was  formally  executed  In  the  name  of 
the  defendant  by  Its  president  and  secretary 
and  under  Its  seal  and  with'  authority  from 
Its  board  of  directors  while  the  letter  was 
not  imder  seal,  was  signed  by  the  president 
only,  and  was  not  authorized  by  the  defend- 
ant's board  of  directors,  who  knew  nothing 
about  it  But  the  fact  was  that  the  presi- 
dent was  also  the  general  manager  of  the 
corporation  and  In  general  charge  of  its  busi- 
ness, that  the  matter  of  purchasing  labels 
was  but  a  detail  of  that  business,  and  that 
the  president  was  permitted  by  the  dftfend- 
ant  to  make  other  contracts  of  similar  nature, 
either  for  the  purchase  of  supplies  or  for 
carrying  on  the  regular  busiuess  of  the  com- 
pany in  other  respects,  without  reporting 
them  to  the  directors  or  securing  specific 
authority  from  them.  This  was  enough. 
The  authorities  on  the  point  are  numerous, 
and  the  more  modem  ones  are  practically 
without  conflict.  It  is  necessary  only  to 
refer  to  Crowley  v.  Genesee  Mining  Co.,  55 
Cal.  278,  and  Algeltlnger  v.  Burke,  176  Cal. 
621.  where  at  pnge  626  of  176  CaL,  page  376 
of  169  Pac  the. following  is  quoted  with  ap- 
proval: 

"  'Where  one  has  the  actual  charge  and  maa>- 
agement  of  the  general  business  of  a  corpo- 
ration, with  the  knowledge  of  the  members,  or 
the  directors,  this  is  sufficient  evidence  of  au- 
thority, and  the  company  will  be  boond  by  his 
contracts,  made  on  their  behalf,  within  the  ap- 
parent scope  of  the  business  intrusted  to  him. 
•  •  •  A  corporation  which  suiters  appear- 
ances to  exist,  and  its  officers  and  agents  to 
so  act,  as  to  give  one  employed  by  such  offi- 
cers and  agents  reason  to  believe  that  he  is 
employed  by  the  company,  becomes  liable  to 
such  person  as  his  (its)  employee  to  pay  for 
the  services  rendered.' " 

[2]  EMrthennore,  It  made  no  difference 
whether  the  defendant's  president  originally 
had  authority  or  not  It  accepted  the  labels 
and  paid  for  them  at  the  Increased  price  for 
one  season  and  part  of  another.  This  was 
an  ample  ratification.  McKell  ▼.  Chesa- 
peake, etc.,  Co.,  176  Fed.  S21,  99  a  a  A.  109, 
20  Ann.  Cas.  1097. 

[3]  The  second  contention  of  the  defend- 
ant however,  must  be  sustained.  A  naked 
promise  unsupported  by  a  consideration  is  not 
enforceable,  and  a  consideration  is  defined 
by  the  Code  (section  1605,  Civ.  Code)  as  fol- 
lovs: 

"Any  benefit  conferred,  or  agreed  to  be  con* 
ferred,  upon  the  promisor,  by  any  other  person, 
to  which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  suffered,  or  agreed  to  be  suf- 
fered, by  such  person,  other  than  such  as  he  is 
at  the  time  ot  consent  lawfully  bound  to  suffer 
as  an  inducement  to  the  promisor,  is  a  good  c«o^ 
sideration  for  a  promise." 
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Now,  the  letter  of  June  15, 1017.  was  mere- 
ly an  agreement  to  pay  an  Increase  over  the 
prices  at  which  the  plaintiff  was  already 
lawfully  bonnd  to  the  defendant  to  deliver 
labels.  It  is  evident  that  because  of  the 
promise  the  defendant  received  no  benefit, 
nor  was  it  agreed  that  it  should  receive  any, 
to  which  it  was  not  already  lawfully  entitled. 
It  is  likewise  evident  that  the  plaintiff  did 
nothing  and  agreed  to  do  nothing  which  it 
was  not  already  obligated  to  do.  A  plainer 
case  of  a  mere  naked  promise  It  would  be 
difficult  to  imagine.  The  courts  in  some  in- 
stances have  held  that  where  one  party  to  a 
contract  refuses  to  go  on  with  It,  and  the 
other  party  to  Induce  him  to  go  on  promises 
to  pay  bim  additional  compensation,  such 
promise  is  supported  by  a  consideration. 
The  theories  upon  which  this  conclusion  is 
reached  are  various  and  it  is  exceedingly 
doubtful  if  any  of  them  are  sound.  Alaska 
Packer^  Ass'n  v.  Domenico,  117  Ve6L.  90,  54 
a  O.  A.  485.  The  authorities  are  collated 
and  their  dUferent  rules  well  stated  in  13 
Corpus  Juris,  351-356.  But  so  far  as  we  are 
aware,  the  authorities  are  in  practical  agree- 
ment that  where,  as  here,  aU  that  appears  is 
that  one  party  found  himself  with  a  losing 
contract  and,  without  abandoning  it,  re- 
quested the  other  party  to  pay  him  more, 
which  the  other  party  promised  to  do,  the 
promise  is  without  consideration. 

tt  is  stated  in  Corpus  Juris  (toL  13,  p.  866) 
that— 

"In  Minnesota  the  court,  while  adopting  the 
view  that  the  obligation  imposed  by  a  contract 
is  to  perform  the  contract  and  not  to  pay  dam:- 
ages,  and  that  there  is  ordinarily  no  considera- 
tion for  a  promise  of  additional  pay  to  induce 
performance,  introduces  the  anomalous  excep- 
tion that,  where  the  party  refusing  to  complete 
Iiis  contract  does  so  I^y  reason  of  some  unfore- 
seen and  sotMtantial  diflSculty  in  the  perform- 
ance of  the  contract,  which  was  not  known  or 
antkipated  by  the  parties  when  the  contract 
was  entered  into,  and  which  cast  on  him  an  a<>- 
ditjonal  harden  not  contemplated,  and  the  op- 
podte  party  promises  him  extra  pay  or  benefits 
if  lie  will  complete  iiis  contract,  and  he  so 
promises,  the  promise  to  pay  is  8um>orted  by  a 
valid  consideration-    •    •    •" 

The  plaintiff  seeks  to  bring  the  present 
case  within  this  supposed  rule  of  the  Minne- 
sota cases  because  of  the  unexpected  increas- 
es tn  the  cost  of  manufacture  which  confront- 
ed it.  But  surely  unexpected  increases  in 
manufscturing  costs  are  Just  the  risk  whldi 
every  manufacturer  assumes  and  contem- 
plates when  he  enters  into  a  contract  to 
make  goods  fbr  future  delivery.  Further^ 
more,  an  examination  of  the  Minnesota  cases 
will  Aow  that  the  unforeseen  difficulties  to 
which  they  refer  are  difficulties  existing  by 
reason  of  facts  unlcnown  to  the  parties  when 
they  enter  into  the  contract,  so  that  it  was 
entered  into  under  a  mistake.    Michaud  v. 


MacGregor,  61  Minn.  198,  63  N.  W.  479 :  King 
V.  Duluth,  eta,  Co.  61  Minn.  482,  68  N.  W. 
1105.  In  the  latter  case  it  is  said:  "Inade- 
quacy of  the  contract  price  which  is  the  re- 
sult of  an  error  of  judgment  and  not  of  some 
excusable  mistake  of  fact,  Is  not  sufficient." 
Whether  the  rule  of  these  cases  be  correct 
or  not,  it  has  no  application  to  a  case  where 
the  increased  costs  of  the  contractor  are  due 
merely  to  fluctuations  in  the  market  price  of 
labor  and  materials.  The  risk  of  such  fluc- 
tuations is  a  burden  which  lie  necessarily 
contemplates  and  assumes  when  he  makes  the 
contract.  Such,  and  such  only,  is  the  pres- 
ent case. 
Judgment  reversed. 

We  ooncnr:       SHAW,  J.;   LAWLOB.  J. 


THOINAS  HAVERTY  CO. 
(L.  A.  671 1.) 


(186  Cal.  286) 

V.  JONES. 


(Supreme  Court  of  California.    March  14, 
1021.) 


1.  Contraets  «=>294~Party  aot  entitled  to  any 
part  of  ooBtract  prioe  until  full  perform- 
anoe,  unless  excused  or  prevented. 

At  common  law,  the  general  rule  is  that 
one  agreeing  to  do  a  tiling  for  another  for  a 
specified  sum,  to  t>e  paid  on  fall  performance, 
is  not  entitled  to  any  part  of  the  contract  price 
until  he  has  done  Uie  thing  he  sgreed  to  do, 
unless  fall  performance  lias  been  excused,  pre- 
vented, or  delayed  by  the  other  party,  by  opera- 
tion of  law,  or  by  the  act  of  God  or  the  publir 
enemy. 

2.  Contracts  «=>295(l)— Rule  as  to  recovery 
on  substantial  performance  of  bnlldlno  ooa< 
tract  stated. 

Where  the  owner  has  taken  possession  of 
a  buildiiig,  and  is  enjoying  the  fruits  of  the 
bnilding  contractor's  work  in  performance  of 
the  contract,  if  there  has  been  a  sulMtantial 
performance  by  the  contractor  in  good  faith, 
and  the  faflnre  to  make  full  performance  can 
be  compensated  in  damages,  and  the  omissions 
and  deviations  were  not  willful  or  fraudulent, 
and  do  not  substantialiy  affect  the  usefulness 
of  the  building  for  its  intended  purposes,  the 
contractor,  in  an  action  on  the  contract,  may 
recover  the  contract  price,  less  the  amount  • 
allowed  as  damages. 

3.  Contracts  «=>29S(I)— CuraMe  defects  In 
constrnction  of  plumbing,  heating,  and  venti- 
lating plant  hs<d  not  to  preveat  substantial 
performance. 

Where  the  contract  price  for  constructing 
a  plumbing,  heating,  and  ventilating  plant  was 
$27,332.66,  and  the  total  cost  of  the  building 
about  $186,000,  defects  in  the  construction  of 
the  plant,  which  conld  be  removed  or  compen- 
sated at  a  total  cost  of  $90.21,  did  not  prevent 
recovery  as  for  snbstantial  performance. 
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4.  Contracts  «=3295(r)— Defects  In  plumbing, 
heating,  and  ventilating  plant,  reducing  value 
of  building,  held  within  the  rule  as  to  sub- 
stantial performanoe. 

Where  the  contract  price  for  installing  a 
plamlHjig,  heating,  and  ventilating  plant  was 
$27,332.66,  and  the  total  cost  of  the  building 
about  $186,000,  omissions  and  substitutions  in 
the  construction  of  the  plant,  not  virtually 
affecting  the  usefulness  of  the  systems,  nor 
impairing  their  efficiency,  serviceability,  or  du- 
rability, but  which  reduced  the  value  of  the 
building  in  the  sum  of  $2,180.83,  heU  within 
the  rule  as  to  substantial  performance. 

5.  Appeal  and  error  «=>989— Evidence  contrary 
to  findings  and  creating  conflict  cannot  be 
considered. 

Where  the  trial  court's  findings  are  sup- 
ported by  substantial  evidence,  opposing  evi- 
dence, which  merely  creates  a  conflict,  cannot 
be  considered  by  the  Supreme  Court. 

6.  Contracts  «s>299(l)— Injury  to  supports  of 
building  by  contractor's  employees  held  a 
trespass,  not  affecting  the  question  of  sub- 
stantial performance. 

The  catting  of  cantilevers,  composing  part 
of  the  foundation  supports  of  a  building,  by 
employees  of  a  contractor  installing  a  plumb- 
ing, heating,  and  ventilating  plant,  was  a  mere 
trespass,  and  had  no  hearing  on  the  question 
of  substantial  performance  of  the  contract 

7.  Appeal  and  error  «=3tOI  1(1)— Findings  on 
sharply  conflicting  evidence  not  disturbed. 

Where  there  was  a  sharp  conflict  in  the 
evidence  as  to  whether  cantilevers,  cut  by  em- 
ployees of  a  plumbing  contractor,  could  be 
repaired,  ao  as  to  support  additional  stories, 
which  the  owner  intended  to  erect,  the  findings 
cannot  be  disturbed. 

8.  Evidence  «=9568( I)— Opinion  not  admissible 
as  to  whether  supports  of  building,  when  re- 
paired, would  uphold  additional  stories. 

Whether  cantilevers  supporting  a  building, 
cut  by  employees  of  a  plumbing  contractor, 
could  be  repaired,  so  as  to  sustain  additional 
stories  which  the  owner  intended  to  erect,  was 
a  question  of  fact,  and  not  of  law,  to  be  deter- 
miiied  from  the  evidence,  and  not  solely  from 
the  opinion  of  the  owner,  his  engineers,  and 
architect 

9.  Contracts  «=»284(3)— Performance  to  satis- 
faction of  archlteot  not  required,  when  nam- 
ed aroblteets  discharged,  and  no  other  sub- 
sUtnted. 

Where  a  contract  required  the  work  to  be 
performed  to  the  satisfaction  of  architects 
named  therein,  but  they  were  discharged,  and 
another  architect  employed,  without  any  agree- 
ment for  his  substitution,  architect's  certifi- 
cates were  not  required,  and  performance  to 
the  satisfaction  of  the  architects  was  not  a 
condition  of  the  contractor's  right  to  recover. 

10.  Contraets  ^=9282— Performanoe  of  building 
oontraot,  which  should  satisfy  reasonable  per- 
sons, satisfies  contract  providing  for  perform- 
ance to  owner's  satisfaction. 

A  contract  to  install  a  plumbing,  heating, 
and  ventilating 'plant  to  the  satisfaction  of  the 
owner  was  complied  with  by  performance  which 
should  be  satisfactory  to  a  reasonable  person; 


the  question  being  one  of  operative  fitness  or 
mechanical  utility,  and  not  involving  matters 
dependent  on  fancy,  taste,  sensibility,  or  judg- 
ment 

11.  Appeal  and  error  «=>970(3)— Permitting 
testimony  that  contract  was  performed  ac- 
cording to  specifications,  without  requiring 
specific  proof,  held  harmless. 

In  an  action  on  a  contract  for  the  installa- 
tion of  a  plumbing,  beating,  and  ventilating 
system,  the  admission  of  testimony  in  answer  to 
a  general  question  asked  the  contractor's  em- 
ployees, that  work  was  performed  in  accordance 
wiUt  the  specifications,  was  harmless,  where 
ample  opportunity  was  given  to  cross-examine 
them,  and  the  whole  matter  was  gone  into  at 
great  length. 

12.  Contraets  <e=3305( I)— Strict  performance 
of  provision  of  plumbing  contract  as  to  mak- 
ing drawings  held  waived. 

Where  a  contract  for  the  installation  of  a 
plumbing,  heating,  and  ventilating  plant  re- 
quired the  contractor  to  keep  complete  records 
of  his  installation,  and  to  show  by  drawings 
every  important  detail  of  the  system,  but  the 
owner  never  expressed  dissatisfaction  with  in- 
accurate drawings,  or  demanded  any  different 
or  additional  report  or  statement,  strict  per- 
formance was  waived. 

In  Bank. 

Appeal. from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

Action  by  the  Thomas  Haverty  Company 
against  G.  M.  Jones  to  recover  an  unpaid 
balance  on  a  contract.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  motion 
to  set  aside  the  judgment,  and  render  Judg- 
ment for  defendant,  defendant  appeals.  Af- 
firmed. 

Meserve  &  Mes^ve^  ot  Los  Angeles,  for  ap- 
pellant 

J.  H.  Shankland,  Sheldon  Borden,  and 
George  H.  Moore,  all  of  Los  Angeles,  for  re- 
spondent. 

SHAW,  J.  The  defendant  appeals  from 
the  judgment,  and  also  from  an  order,  made 
after  judgment  denying  his  motion  to  set 
aside  the  judgment  and  render  a  judgment 
in  his  favor  on  the  findings. 

The  complaint  states  a  cause  of  action  to 
recover  the  balance  alleged  to  be  due  from 
defendant  to  plaintUf  upon  a  contract  for 
the  construction  of  the  plumbing,  steam  heat- 
ing, and  ventilation  plant  in  a  four-story 
building  erected  by  the  defendant  The  an- 
swer admitted  the  making  of  the  contract 
but  denied  that  the  same  had  been  fully  per- 
formed by  the  plaintiff,  and  also  alleged 
that  the  performance  was  defective  In  many 
particulars,  whereby  he  was  damaged  in  a 
large  sum  of  money,  exceeding  the  amount 
claimed  by  the  plaintiff,  and  also  that  certain 
damages  had  been  caused  to  the  building  by 
the  carelessness  of  the  plaintiff  In  doing  the 
work  called  for  by  the  contract,  whereby  he 
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vas  also  damaged.  He  asked  judgment  for 
the  amount  of  damages  claimed  Is  bis  an- 
swer. The  same  matters  were  also  set  up 
In  a  separate  pleading  designated  as  a  cross- 
complaint. 

The  conrt  found  that  the  plaintiff  had  per- 
formed the  work  called  for  by  the  contract, 
except  In  certain  particulars  set  forth  at 
length  In  the  findings,  concerning  which  the 
court  found  that  the  specifications  Includ- 
ed In  the  contract  were  not  directly  followed. 
As  to  nine  of  these  particulars  the  court 
found  that  the  omissions  could  be  remedied 
at  a  cost  amounting  in  all  to  $99^1.  With 
respect  to  certain  other  defects,  the  court 
found  that  they  could  not  be  remedied 
without  a  greater  expense  than  their  impor- 
tance would  Justify,  but  that  the  resulting 
damage  to  the  building  amounted  to  only 
|2a80.8&  With  respect  to  these  faUures 
to  folly  perform  the  contract  the  court 
further  found  that  they  were  not  done  will- 
fnlly  or  fraudulently,  but  that  the  same  were 
due  to  mistakes  and  misinterpretations  of 
the  contract  by  the  plaintiff's  employees,  or 
because  the  deviations  from  the  spedficationa 
were  believed  to  be  necessary  for  the  proper 
construction  of  the  work  and  beneficial  to 
the  defendant;  that  there  was  a  substantial 
performance  of  the  contract,  and  that  the  dif- 
ference in  value  to  the  defendant  by  the  fail- 
ure In  full  performance,  and  the  damages 
caosed  thereby  could  be  compensated  by  a 
deduction  from  the  contract  price.  It  also 
found  that  in  the  course  of  construction  cer- 
tain workmen  of  the  plaintiff,  without  its 
orders,  partially  cut  through  some  cantilevers 
In  the  basement  of  the  building,  and  that  the 
same  coold  be  repaired  at  an  expense  of 
$660.78.  The  balance  due  to  the  plaintiff  up- 
on the  contract  price,  including  the  charges 
for  extras  furnished  in  pursuance  of  a  pro- 
Tlsloo  of  the  contract,  after  deducting  certain 
omissions  which  were  agreed  to,  certain  la- 
bor performed  by  the  defendant  himself,  and 
the  payments  made  by  him  before  the  be- 
ginning of  the  action,  amounted  to  $10,775.64. 
From  this  sum  the  court  deducted  the  sum 
allowed  for  the  remediable  defects,  as  afore- 
said, the  damages  amounting  to  $2,180.88 
arising  from  the  irremediable  defects,  and 
$650.78,  allowed  for  the  cost  of  the  repairing 
the  cantilevers,  amounting  in  all  to  $2,830.87, 
leaving  a  balance  of  $7,844.77,  for  which  sum 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff. 

[1,  2]  The  principal  point  presented  In  the 
case  is  tbe  question  of  the  right  of  a  building 
contractor  to  recover  the  contract  price  where 
he  has  not  completely  iwrformed  the  contract 
Tbe  law  in  this  state  on  this  subject  has  been 
cmisldered  in  several  recent  decisions  and  Is 
now  comparatively  well  established.  The 
general  role  on  the  subject  of  performance  Is 
that— 

"When  a  person  agrees  to  do  a  thing  for  an- 
other for  a  specified  som  of  money  to  be  paid 


on  full  performance,  he  is  not  entitled  to  any 
part  of  the  sum  until  he  has  himself  done  the 
tcing  be  agreed  to  do,  unless  full  performance 
has  been  excused,  prevented,  or  delayed  by  the 
act  of  the  other  party,  or  by  operation  of  law, 
or  by  the  act  of  (Jod  or  the  public  enemy." 
Carlson  v.  Sheehan,  157  Cal.  696,  10»  Pac.  30. 

This,  of  course,  refers  to  actions  upon  the 
contract  for  the  contract  price.  The  right 
to  sue  on  an  implied  contract  for  the  value 
of  a  partial  performance  is  a  different  ques- 
tion, and  Is  not  here  Involved.  The  rule 
Just  stated  Is  that  prevailing  at  common  law. 
It  has  now  been  greatly  relaxed,  and  it  Is 
settled,  especially  In  the  case  of  building  con- 
tracts, where  the  owner  has  taken  possession 
of  the  building  and  Is  enjoying  the  fruits  of 
the  contractor's  work  in  tbe  performance  of 
the  contract,  that  if  there  has  been  a  substan- 
tial performance  thereof  by  the  contractor  in 
good  faith,  where  the  failure  to  make  fuU 
performance  can  be  compensated  in  damages, 
to  be  deducted  from  the  price  or  allowed  aa 
a  counterclaim,  and  the  omissions  and  de- 
viations were  not  willful  or  fraudulent,  and 
do  not  substantially  affect  the  usefulness  of 
the  bnilding  for  the  purposes  for  which  It 
was  Intended,  the  contractor  may,  in  an 
action  upon  the 'contract,  recover  the  amount 
unpaid  of  his  contract  price  less  the  amount 
allowed  as  damages  for  the  failure  In  strict 
performance.  9  Corp.  Jur.  739;  2  Elliott  on 
Cont  I  1807;  6  E.  O.  L.  967,  970;  1  Beach 
on  Cont  H  Ul>  112;  3  Page  on  Cont  fj  1385, 
1387;  Connell  t.  Higgins,  170  Cal.  556.  150 
Pac.  769;  Jones,  etc.,  Co.  v.  Doble  Co.,  162 
CaL  505,  123  Pac  290;  Smith  v.  Mathews, 
etc,  Co.,  179  CaL  801,  179  Pac  205 ;  Rischard 
V.  MUler,  188  Pac  50;  CoUins  v.  Ramlsh,  188 
Pac  552;  Cnty  8.  I.  Co.  ▼.  Kroh,  158  CaL 
325,  110  Pac.  933;  Perry  v.  Quackenbush,  106 
CaL  306,  38  Pac.  740;  Harlan  v.  Stuffiebeem, 
87  Cal.  611,  26  Pac  686. 

In  9  Corpus  Juris,  738,  the  rule  is  sununa- 
rlzed  as  foUows: 

'^The  hardship  of  the  rule  requiring  strict 
performance  in  order  to  permit  recovery  on  a 
contract  generally,  when  applied  to  a  builder 
who  has  ondesignedly  violated  his  contract  and 
the  inequitable  advantage  that  it  gives  to  an 
owner  who  receives  and  retains  the  benefit  of 
the  builder's  labor  and  materials,  have  led  to 
its  qualification;  and  it  is  generally  held  tliat 
where  the  compensation  is  due  only  on  the  per- 
formance of  the  contract  a  literal  and  strict 
performance  is  not  required,  and  if  the  builder, 
acting  in  good  faith  and  intending  and  attempt- 
ing to  perform  his  contract  does  bo,  he  may 
recover  the  contract  price,  notwithstanding 
slight  and  trivial  defects  or  deviations  in  per- 
formance, for  which  compensation  may  be 
made,  in  all  its  material  and  substantial  par- 
ticulars, by  an  allowance  to  the  owner;  but 
the  owner  is  entitled  to  an  allowance  for  the 
damages  he  may  suffer  by  reason  of  the  failure 
to  perform  strictly,  such  as  the  cost  or  expense 
of  putting  the  structure  or  work  in  the  coOfdl- 
tion  called  for  by  the  contract" 
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Many  cases  sapporttng  the  several  state- 
ments of  the  text  are  cited  In  the  footnotes. 
Une  of  the  clearest  statements  of  the  law  on 
the  subject  is  found  In  Handy  t.  Bliss.  201 
Mass.  518,  90  N.  E.  864, 184  Am.  St.  Rep.  673, 
where  the  oomt  said: 

"There  must  be '  such  an  approximation  to 
complete  performance  that  the  owner  obtains 
substantially  what  was  called  for  by  the  con- 
tract, although  it  may  not  be  the  game  in  every 
particular,  and  although  there  may  be  omis- 
sions and  imperfections  on  account  of  which 
there  should  be  a  deduction  from  the  contract 
price.  It  is  not  necessary  that  the  work  should 
be  complete  in  all  material  respects,  nor  that 
there  should  be  no  omissions  of  work  that  can- 
not be  done  by  the  owner,  except  at  great  ex- 
pense or  with  great  risk  to  the  building.  There 
may  be  omiasionB  of  that  whidi  oonld  not  after- 
wards be  supplied  exactly  as  called  for  by  the 
contract  without  taking  down  the  building  to 
its  foundations,  and  at  the  same  time  the  omis- 
sion may  not  afFect  the  ralne  of  the  building 
for  use  or  otherwise,  except  so  slightly  as  to 
be  hardly  appreciable.  Notwithstanding  such 
omission,  there  might  be  a  substantial  perform- 
ance of  the  contract.  *  *  *  An  ihtentional 
omission  to  do  certain  things  called  for  by  the 
contract,  if  he  believes  that  they  are  not  called 
for,  and  intends  in  good  faith  to  do  all  that  he 
has  agreed  to  do,  does  not  prevent  the  appli- 
cation of  the  docMne." 

It  Is  worthy  of  remark  that  this  relaxation 
of  the  rigid  rule  of  the  common  law  is,  after 
all,  little  more  than  a  change  from  form  to 
substance  in  the  administration  of  justice. 
At  common  law,  where  a  person  failed  to 
strictly  perform  a  building  contract,  if  the 
work  actually  done  benefited  the  owner  and 
to  some  extent  served  his  purpose,  the  con- 
tractor could  recover  the  reasonable  value 
of  the  work  done,  in  an  action  in  quantum 
meruit,  and  the  owner  could  recoup  the  dam- 
age he  had  sustained  from  the  breach  of  the 
contract  to  fully  perform.  Bnt  if  the  con- 
tractor, believing  he  Iiad  folly  performed, 
sued  on  the  contract  for  the  agreed  price,  the 
action,  under  the  rigid  rules  as  to  forms  of 
action,  would  be  defeated  upon  a  showing  by 
the  owner  that  there  had  been  a  failure  to 
perform  the  contract  in  the  least  material 
I>artlcular.  Forms  of  action  are  now  abol- 
ished, and  one  of  the  main  reasons  for  ad- 
herence to  the  rigid  rnle  of  the  common  law 
is  thereby  removed.  Since  the  contractor 
would  in  Justice  be  entitled  to  recover  the 
reasonable  value  of  the  work  done,  not  ex- 
ceeding the  contract  price,  no  good  reason 
now  appears  why,  in  a  suit  upon  the  contract 
for  the  price,  he  should  not  be  allowed  to 
recover  the  price,  less  the  reasonable  com- 
pensation to  the  owner  for  any  damages 
arising  from  a  failure  to  completely  perform. 
provided  the  contractor  has  acted  in  good 
faith,  and  the  article  or  building  Is  so  far 
completed  that  it  reasonably  serves  the  pur- 
pose for  which  It  was  Intended  by  the  owner. 
Substantial  JusUoe  is  provided  by  this  course 


of  procedure  and  no  real  jnroiwrty  right  is 
violated. 

The  question  what  constitutes  substantial 
performance  is  one  of  some  difficulty.  la 
Connell  v.  Hlggrlns,  supra,  it  was  said  that 
the  question  is  usually  "to  be  determined  In 
each  case  with  reference  to  the  existing  facta 
and  circumstances."  In  9  Corpus  Juris,  741, 
it  Is  said  that  there  is  a  substantial  perform- 
ance where  the  variance  from  the  speclfica* 
tions  of  the  contract  does  not  Impair  the 
building  or  structure  as  a  whole,  and  where 
after  It  Is  erected  the  building  is  actually 
used  for  the  intended  purpose,  or  where  the 
defects  can  be  remedied  without  great  expeo- 
dlture  and  without  material  damage  to  other 
parts  of  the  structure,  but  that  the  defects 
must  not  run  through  the  whole  work,  so  that 
the  object  of  the  owner  to  have  the  work  done 
in  a  particular  way  is  not  accomplished,  or 
be  such  that  a  new  contract  is  not  substituted 
for  the  original  one,  nor  be  so  substantial 
as  not  to  be  capable  of  a  remedy,  and  the  al- 
lowance out  of  the  contract  price  will  not 
give  the  owner  essentially  what  he  contract- 
ed for. 

[3]  According  to  the  testimony  of  the  de> 
fendant,  the  actual  cost  of  the  building,  in- 
cluding the  Haverty  contract  was  about 
^186,000.  The  contract  price  of  the  work  to  be 
done  by  the  plaintiCT  und6r  the  contract  sued 
on,  including  the  extras,  was  $27,332.66. 
The  sum  of  $99.21,  deducted  as  the  cost  of 
remedying  the  curable  defects,  was  ofcourse^ 
a  trivial  matter.  In  Rischard  v.  Miller,  su- 
pra, the  defects  could  be  removed  or  compen- 
sated at  the  total  cost  of  $99.50  in  the  building 
of  a  house  costing  $2,600,  and  we  there  held 
that  the  performance  was  substiintial,  and 
that  the  contractor  could  recover  the  balance 
due  on  the  contract  price,  less  the  $99.50. 
So  far  as  this  point  Is  cuncemed,  that  case 
fully  answers  the  objections  of  the  defendant, 

[4]  The  sum  of  $2,180.88,  allowed  as  dam- 
ages on  account  of  defects  which  could  not 
be  removed  or  remedied,  seemed  at  first  blush 
to  be  rather  large  to  come  within  the  rule 
as  to  substantial  performance.  It  wtis  be- 
cause of  our  desire  to  further  consider  this 
point  that  a  rehearing  of  the  case  was  grant- 
ed after  decision  of  the  District  Court  of 
Appeal  attirmlng  the  Judgment.  The  finding 
as  to  damages  from  these  defects  is  that 
they  reduced  the  value  of  the  building  by  the 
amount  of  $2,180.88.  As  compared  to  a  build- 
ing costing  $27332,  a  reduction  in  value  of 
$2,180.88  by  departures  from  the  contract 
might  appear  to  be  substantial,  although  we 
would  not  say,  in  view  of  the  above  author- 
ities, that  it  would  of  necessity  prevent  a  re- 
covery of  the  contract  price  less  the  damages. 
But,  when  the  reduction  is  only  $2,180.88  In 
the  value  of  a  building  costing  $186,000,  it 
does  not  seem  so  large  in  comparison.  Upon 
a  consideration  of  the  detaus  of  the  respec- 
tive failures  in  performance,  we  find  them  to 
be  really  of  trifling  character  compared  to 
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the  cost  of  the  bnllding.  The  character  and 
errect  of  the  departnrea  from  the  contract 
as  shown  by  the  detailed  dndlnga,  scarcely 
gnstain  the  general  finding  as  to  the  reduc- 
tion in  tho  value  of  the  building  caused  there- 
by. Certainly  the  court  gare  the  defendant 
the  benefit  of  every  doubt  on  the  subject. 

There  were  twelve  so-called  "Irremediable 
defects."  to  wit:  (1)  The  substitution  of 
wrought  Iron  screw  fittings  to  waste  and 
drain  pipes,  instead  of  cast  Iron  fittings, 
known  as  "Durham  conplings."  (2)  The  sub- 
stltntlon  of  galvanized  steel  pipe  for  extra 
heavy  cast  Iron  pipe  In  certain  sewer  con- 
nectlcms.  (3)  The  failure  to  cover  with  aa- 
bestos  paper  the  hot-water  pipes  extending 
through  parts  of  the  second  and  third  stories, 
wUdi  failure  was  in  part  due  to  the  fact 
that  the  defendant  inclosed  the  walls  be- 
fore the  covering  was  put  on.  The  defend- 
ant erected  the  other  parts  of  the  building. 
(4)  The  substitution  of  galvanized  iron  sleeves 
where  pipes  passed  through  walls  and 
floors,  instead  of  so-called  Crane  telescoping 
sleeves;  the  latter  being  unsuitable  for  such 
a  building.  (Q  The  failure  to  install  687  feet 
of  radiation  out  of  8,502  square  feet  required 
by  the  specifications.  This  omission  was  due 
in  part  to  the  fact  that  part  of  the  specified 
radiation  was  omitted  by  order  of  the  defend- 
ant. (6)  The  failure  to  install  air  chambers 
at  the  top  ends  of  service  pipes  for  hot  and 
cold  water  in  the  attic.  (7)  The  Installation 
of  cnt-out  valves  on  the  hotr'Water  pipes  in 
the  attic,  instead  of  installing  them  near  to 
the  ceiling  of  the  tap  floor.  (8)  The  use  of 
short  bends,  Instead  of  long  turn  bends.  In 
the  3-inch  cold-water  main  supply  pipe  at 
several  places  in  the  basement  and  attic,  and 
at  one  place  between  the  basement  and  attic. 
(Id)  The  use  of  supply  pipes  in  the  attic  for 
a  portion  of  the  distance  required  to  be  run, 
wblch  were  smaller  than  the  sizes  specified. 
(10)  The  substitntlon  of  three-fourths  inch 
pipe,  instead  of  one-inch  pipe,  In  15  out  of  31 
of  the  cold-water  pipes  extending  through  the 
third  and  fourth  floors.  (11)  The  snbstitation 
of  three-fourths  inch  pipe  for  one-inch  pipe 
in  deven  out  of  31  of  the  hot-water  pipes  ex- 
tending through  the  third  and  fourth  floors. 
(12)  The  substitution  of  No.  8  steel  for  No.  10 
steel  in  the  breeching  of  the  DoUer. 

With  respect  to  the  defects  numbered  1, 
2,  4.  0,  7,  a  9>  10, 11,  and  12  the  court  found 
that  the  material  and  construction  substitut- 
ed for  that  specified  was  equally  as  efiSdent 
and- durable  when  so  placed,  as  that  which 
was  specified  would  have  been.  As  to  the 
tallare  to  cover  the  hot-water  pipes  with 
asbestos  paper  (Na  8),  the  court  found  that 
It  was  not  true  that  It  wonid  or  did  result 
in  serious  damage  or  injury  to  the  building. 
With  respect  to  the  failure  to  install  the 
whole  of  the  radiation  (No.  6),  the  court 
foond  that  the  radiation  as  constructed  Is 
amply  sufficient  for  the  purpose  intended. 
With  respect  to  the  enhstltatloa  of  smaller 


for  larger  slzea  of  cold-water  and  hot-watei 
pipes  (Nos.  10  and  11)  the  conrt  further 
found  that  the  smaller  sizes  are  suflJclent  to 
amply  supply  with  water  the  fixtures  con- 
necting therewith. 

It  further  appears  from  the  evidence  that 
the  difference  between  the  actual  cost  of 
the  articles  substituted  and  the'  actual  cost 
of  those  specified  in  the  several  defects  class- 
ed as  Irremediable  amounted  to  only  $196.32. 
Of  this  difference  $137.31  is  due  to  the  cost 
of  the  597  square  feet  of  radiation  omitted 
by  the  plaintiff.  Some  of  this,  but  how  much 
does  not  appear,  was  omitted  by-  direction  of 
the  defendant  This  leaves  $59.01  as  the 
difference  on  account  of  the  other  items.  The 
evidence  also  shows  that  the  plaintiff  in  many 
things  substituted  better  and  costlier  mate- 
rial in  place  of  the  material  spedfled,  and  that 
this  additional  cost  was  greater  than  the  re- 
duction in  cost  by  the  substitutions  of  less  ex- 
pensive material.  It  also,  appears  that  In 
some  Instances  it  was  difficult,  and  In  other 
Instances  Impossiole,  to  obtain  materials  of 
the  exact  character  prescribed  in  the  sped- 
fications,  and  that  the  plaintiff  obtained  such 
material  as  could  be  had,  scxnetlmes  at  great- 
er  and  sometimes  at  less  expense  than  ad- 
hermce  to  the  spedflcattons  would  have  r» 
quired. 

In  summing  np  the  case  finding  X  states 
that  the  changes  and  substitutions  made  by 
plaintiff  in  the  systems  of  plumbing,  heating, 
and  ventilation  it  constructed  in  performing 
(he  contract  "do  not  virtually  affect  the 
usefulness  of  said  systems,"  nor  "impair  the 
efilclency,  serviceability,  or  durability  there- 
of," that  they  have  performed,  are  perform- 
ing, and  are  adequate  to  perform  all  the  pur- 
poses Intended,  "to  the  same  extent  as  if 
there  had  been  no  departures  from  the  con- 
tract"; "thet  the  same  are  useful  and  ben- 
eficial to  said  building  and  to  the  defendant, 
and  that  he  has  taken  possession  of  the  same 
and  has  voluntarily  acc^ted  the  benefit 
thereof' ;  and  that  ever  since  the  completion 
of  the  building  he  has  used  and  is  now  using 
It  for  the  purposes  for  which  it  was  intended. 

[t]  All  the  findings  are  supported  by  sub- 
stantial evidence.  We  cannot  consider  the 
opposing  evidence.  It  merely  created  a  con- 
flict The  court's  final  conclusion  was  that 
the  imperfections  due  to  plaintiff's  failure 
to  perform  the  contract  in  strict  accordance 
with  its  terms  are  trivial  and  of  a  minor 
character,  as  compared  with  the  extent  and 
magnitude  of  the  entire  work  embraced  in 
said  contract,  and  that  the  damages  occasion- 
ed thereby  can  be  recou];>ed  by  the  defend- 
ant in  this  action.  We  agree  with  this  con- 
clusion, and  we  are  of  the  opinion  that  the 
case  comes  .within  the  established  doctrine 
under  which  a  contractor  may  recover  in  a 
suit  for  the  contract  price  upon  showing  sub- 
stantial, though  not  In  all  respecta  complete, 
performance. 

[M]  The  item  of  $(KS0.87,  dedncteA  from 
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the  price  on  account  of  the  Injury  by  the 
plaintiff's  employees  to  the  cantilevers  com- 
posing part  of  the  foundation  supports  of  the 
building,  has  no  bearing  on  the  question  of 
substantial  performance.  It  was  no  part  of 
the  work  of  construction  required  by  the  con- 
tract, but  was  a  mere  trespass  by  the  em- 
ployees of  the  plaintiff,  committed  In  the 
course  of  their  work.  The  court  found  that 
it  did  not  destroy  the  use  or  value  of  the  can- 
tilevers, and  that  the  damage  to  the  defend- 
ant therefrom  did  not  exceed  said  sum  of 
$650.78.  The  court  found  that  this  sum 
would  be  the  reasonable  cost  of  repairing 
them,  and  that  when  so  repaired  they  would 
fully  serve  the  purpose  for  which  they  were 
designed,  and  would  support  and  sustain 
the  three  additional  stories  which  the  defend- 
ant Intends  at  some  future  time  to  erect  on 
the  building.  The  defendant  claims  that 
these  findings  are  not  in  accordance  wlUi  the 
evidence.  On  this  point,  however,  there  was 
a  sharp  conflict  In  the  evidence,  and  we  can- 
not disturb  the  findings  thereon.  The  ques- 
tion whether  or  not  the  cantilevers,  when  re- 
paired, would  support  the  additional  stories, 
was  a  question  of  fact,  not  of  law,  and  it 
was  to  be  determined  from  the  evidence 
and  not,  as  defendant  claims,  solely  from 
the  opinion  of  himself  and  his  engineers  and 
architect.  This  part  of  the  findings  and 
Judgment  mqst  therefore  be  upheld. 

[1, 1 0]  The  appellant  claims  that  the  plain- 
tiff was  not  entitled  to  a  Judgment  because. 
It  does  not  appear  that  the  contract  was  per- 
formed "to  the  satisfaction  of  the  defendant" 
nor  "to  the  satisfaction  and  acceptance  of 
the  architect,"  nor  that  it  bad  obtained  the 
architect's  certificate  of  acceptance.  The 
court  upon  this  subject  found  that  the  con- 
tract was  not  performed  to  the  satisfacflon 
of  the  defendant,  but  that  it  was  "performed 
In  Buch  a  manner  as  should  be  satisfactory 
^  to  a  reasonable  person."  The  contract  stated 
that  two  persons,  named  MacGlbbon  and 
Frary,  were  the  architects  for  the  building, 
and  with  respect  to  many  of  the  matters  re- 
quired thereby  it  stated  tnat  the  perform- 
•  ance  should  be  to  the  satisfaction  of  said 
architects.  The  court  foimd,  however,  and 
the  evidence  Is  sufficient  to  sustain  the  find- 
ing, that  In  the  course  of  the  work  MacGll>- 
l>on  and  Frary  were  discharged  as  architects, 
and  that  no  person  was  substituted  in  their 
place.  One  C.  H.  Russell  was  employed  by 
the  defendant  as  advising  architect,  but  there 
was  no  agreement  between  defendant  and 
plaintiff  that  he  should  be  substituted  for 
jiIacGlbbon  and  Frary.  The  result  was 
'  that  after  the  discharge  of  the  architects 
named  the  architect's  certificate  was  no  long- 
er required,  nor  was  performance  to  the  satis- 
faction of  the  architects  a  technical  condl- 
ti(m  of  the  right  of  the  plaintiff  to  recover. 
The  finding  of  the  court  that  the  contract 
was  performed  in  such  a  manner  as  should 
be  gatls&ctory  to  a  reasonable  person  is  suf- 


ficient to  entitle  the  plaintiff  to  recover  In 
the  action,  so  far  as  that  point  is  concerned. 
As  was  stated  by  the  District  Court  of  Ap- 
peal: 

"A  stipulation  in  the  contract  to  perform  to 
the  satisfaction  of  one  of  the  parties  only  calls  ' 
for  such  performance  as  should  be  satisfactory 
to  a  reasonable  person."  Oladdicg,  McBean  «e 
Co.  V.  Montgomery,  20  Cal.  App.  276,  128  Pac. 
790;  Bryan,  etc.,  (Jo.  v.  Law,  31  Cal.  App.  204, 
160  Pac.  170;  Broner  v.  Hegyi  (App.)  183  Pac 
369. 

This  rule  does  not  apply  where  the  perform- 
ance involves  matters  dependent  on  fancy, 
taste,  sensibility,  or  Judgment  of  the  other 
party,  but  it  does  apply  where  the  question 
is  merely  one  of  operative  fitness  or  mechan- 
ical utility,  and  especially  to  contracts  for 
the  erection  of  buildings.  Tiffany  v.  Pacific 
Sewer  Pipe  Co.,  180  CaL  702,  182  Pac.  428, 
6  A.  L.  B.  1493. 

We  do  not  tidnk  the  findings  sustain  the 
contention  of  the  defendant  that  the  court 
measured  the  damages  by  the  difference  in 
the  service  value  of  the  buUding  rather  than 
by  the  difference  in  the  market  value  thereof. 
For  the  defects  classed  as  remediable  the 
damage  was  measured  by  the  reasonable 
cost  of  correction  thereof.  For  the  other 
defects,  it  Is  plain  that  the  damages  allowed 
did  not  consist  of  the  difference  in  cost,  but 
were  measured  by  the  difference  between 
the  value  of  the  buUding  with  those  Imper- 
fections and  its  value  without  such  imper- 
fections. This  contention,  therefore,  is  not 
sustained  by  the  record. 

[11]  In  proving  its  case  the  plaintiff  was 
allowed  to  introduce  its  employees  in  charge 
of  the  work  to  testify  that,  in  answer  to  a 
general  question,  the  work  liad  been  per- 
formed In  accordance  with  the  si>eclficatlon8. 
It  is  earnestly  contended  that  in  this  the 
court  erred;  that  the  plaintiff  should  have 
been  required  to  prove  exact  performance  of 
each  and  every  item  concerning  which  there 
was  a  contest.  We  do  not  find  it  necessary 
to  decide  whether  this  is  technically  correct 
or  not,  although  there  are  many  reasons  for 
allowing  such  prima  facie  proof  of  perform- 
ance to  be  made.  The  record  shows  that 
no  barm  ensued  to  the  defendant  from  tUs 
ruling.  Ample  opportunity  was  given  to 
cross-examine  these  witnesses,  and  the  whole 
matter  was  gone  into  at  great  length  during 
the  trial. 

[12]  The  contract  provided  tliat  the  con- 
tractor should  keep  careful  and  complete 
records  of  his  installation  of  the  systems 
provided  for,  and  show  by  drawings  "every 
important  detail  of  the  system,"  and  that 
this  record  should  be  delivered  to  the  owner 
before  final  acceptance.  It  is  claimed  tliat 
this  condition  was  not  complied  with.  Draw- 
ings were  furnished  to  the  defendant  in  at- 
tempted compliance  with  this  provision; 
but  they  were,  in  certain  unimportant  par- 
ticulars^ inaccurate.    The  court  found  that 
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no  damage  was  siutalned  by  reason  thereof. 
The  evidence  shows  that  the  defendant  never 
expressed  any  dissatisfaction  therewith  or 
dnnanded  any  different  or  additional  report 
or  statement.  We  think  strict  iierformance 
of  this  provision  was  waived. 

In  conclusion  we  quote  the  following  from 
the  decision  of  the  District  Conrt  of  Appeal: 

"^pon  other  issnes,  covering  the  many  de- 
taila  aboot  which  appellant  has  made  exceptions 
and  baa  presented  exhaustive  arguments,  a 
separate  statement  and  decision  on  each  point 
would  require  far  more  space  than  even  a  gen- 
erooa  indulgence  should  allow.  Counsel  will, 
we  tmst,  content  themselves  with  the  assur- 
ance that  these  questions  have  had  the  atten- 
tion of  the  court.  Having  reached  the  conclu- 
sions wliich  have  been  announced  upon  the 
principal  issues  of  the  case,  we  need  only  say 
in  addition  that  the  evidence  was  fully  and  fair- 
ly received  and  considered  by  the  trial  court, 
that  the  Judgment  expresses  a  correct  con- 
dusion  upon  the  facta  found,  and  that  the  evi- 
dence is  sufBdent  to  justify  those  findings  upon 
the  material  issues  necessary  to  support  the 
judgment" 

The  Judgment  and  order  are  aflSrmed, 

We  concur:  OLNBT,  J.;  WII^BUB,  J.; 
VESNON,  J.;    SLOANS,  J.;    L^WIJOB,  J. 


(1S5  Cal.  SEE) 

HAMMOND  LUMBER  CO.  v.  YEAGER  et  ll. 
(L.  A.  6432.) 


(Sopreme  Court  of  California. 
1921.) 


March  28, 


1.  MMhaalcs'  llms  «=>288(3)— Completlen  of 
building  is  qaestloa  of  faot. 

Whether  or  not  a  building  has  been  com- 
pleted within  Code  Civ.  Proc.  |  1187,  so  as  to 
■tart  the  running  of  the  time  for  filing  mechan- 
ics' liens  is  a  question  of  fact,  and  not  of  law. 

2.  Appeal  aid  error  «s>842(l)— What  consti- 
tutes trivial  Imperfectloa  permlttlag  filing  of 
Bioohanic's  Ilea  Is  question  of  fact. 

Under  Code  Civ.  Proc.  |  1187,  providing 
tliat  trivial  imperfections  sh^  not  be  deemed 
such  a  lack  of  completion  of  a  contract  as  to 
prevent  the  filing  of  a  mechanic's  lien,  what 
constitntes  a  trivial  imperfection  is  a  question 
of  fact  to  be  determined  by  the  trial  court 
vnder  the  conditions  and  circumstances  of  each 
case,  and  its  finding  can  only  be  overturned 
when  there  is  no  substantial  evidence  to  sup- 
port it 

3.  Mechaaice'  Ilea*  «=s>l32(7)— "Trivial  inper- 
feotions"  not  preventing  recovery  for  sub- 
staatlal  performance  do  not  delay  time  for 
flilag  Ilea. 

Imperfections  in  the  performance  of  a 
bnilding  contract  so  trivial  in  character  as  to 
permit  the  contractor  to  recover  for  substan- 
tial performance  are  trivial  imperfections  not 


preventing  the  filing  of  a  mechanic's  lien  under 
Code  Civ.  Proc.  |  1187. 

[EJd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trivial 
Imperfection.] 

4.  Mechanics'  liens  «=9l32(7)— Time  for  filing 
not  delayed  because  contractor  after  accept- 
ance replaced  defective  work. 

Where  a  building  contract  was  substantial- 
ly completed  on  September  20th,  and  the  owner 
accepted  it  took  possession,  and  entered  into 
its  occupancy  on  September  28th,  a  finding  that 
the  building  was  completed  September  20th  so 
as  to  start  running  the  time  for  filing  mechan- 
ics' liens  was  warranted,  though  the  contrac- 
tor after  the  owner  had  taken  possession  re- 
placed work  defectively  done  at  a  cost  of 
$35.60. 

5.  Mechanics'  lleaa  «=996— Contraetor'a  repre- 
sentations as  to  date  of  completion  of  ooa- 
tract  did  not  estop  owner. 

Under  Code  Civ.  Proc.  |  1183,  providing 
that  contractors,  etc.,  shall  be  held  the  agents 
of  the  owner  for  the  purposes  of  that  chapter, 
a  bnilding  contractor  was  not  the  agent  of  the 
owner  in  informing  a  materialman  as  to  the 
date  of  the  completion  of  the  contract  and  his 
representations  did  not  estop  the  owner  where 
he  was  acting  in  his  own  Interest  in  endeavor- 
ing to  hold  off  the  materialman's  lien  until  he 
obtained  a  certain  payment 

6.  Mechanics'  liens  «=>I32(I)— Owner'a  refusal 
to  make  payment  until  olalms  settled  held  not 
contemporaneona  oonstructlea  as  to  date  ef 
acceptaaoe. 

An  owner's  refnsal  to  pay  a  building  con- 
tractor a  "35-day  payment"  under  the  contract 
until  he  had  settied  with  all  lien  claimants 
Aeld  not  a  contemporaneous  construction  by  the 
owner  as  to  the  date  of  acceptance  of  the  build- 
ing, as  respected  the  time  for  filing  mechanics' 
liens. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Charles  Wellborn,  Judge. 

Action  by  the  Hammond  Lumber  Company 
against  W.  S.  Teager  and  others  to  foreclose 
a  mechanic's  lien.  From  a  Judgment  for  de- 
fendants, plalntUI  appeals.    Affirmed. 

B.  L.  Korton  and  C.  S.  Anderson,  both  of 
Los  Angeles,  for  appellant 

George  W.  McDlIl,  of  Lob  Angeles,  for  re- 
8p<nident 

WILBUR,  J.  The  plaiutlfr  brought  thia 
action  to  foreclose  a  mechanics'  lien  for  the 
value  of  building  materials  furnished  to  de- 
fendant Teager  as  contractor  for  the  con- 
struction of  a  dwelling  house  on  the  real 
property  of  the  defendants  Woods. 

The  cause  of  action  was  fully  maintained 
under  the  evidence,  with  the  exception  that 
it  was  found ,  that  plalntifrs  claim  of  Ilea 
was  not  filed  in  time,  and  Judgment  render- 
ed for  the  defendant 

The  controversy  <«i  this  point  arises  upon 
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a  dlspnte  as  to  the  time  of  tbe  completion  of 
the  contract  The  trial  court  found  that  tbe 
plalntUTa  contract  for  furnishing  materials 
was  fnUjr  performed  and  completed  on  or 
about  the  20tb  day  of  September,  1917,  and 
that  the  building  was  completed  on  the  28th 
day  of  September,  1917,  and  that  the  defend- 
ants Woods  paid  the  contractor,  Yeagec,  the 
completion  paymoit  under  the  contract  for 
the  erection  of  said  building  on  the  said  28th 
day  of  September,  1917,  and  that  said  de- 
fendants Woods  accepted  said  building  as 
completed  and  entered  into  its  use-  and  oc- 
cupation on  said  date  and  ever  since  said 
date,  have  continuously  occupied  and  used 
said  building  for  the  purpose  for  which  It 
was  built,  to  wit,  as  their  private  home,  that 
no  notice  of  completion  of  the  construction 
of  such  building  has  ever  been  filed  of  rec- 
ord, but  that  more  than  90  days  since  the 
said  completion  of  said  building  has  elapsed 
before  tbe  date  of  filing  of  the  mechanic's 
lien  sued  upon  herein. 

Se):tlon  1187,  Code  of  Civil  Procedure, 
provides: 

"•  •  *  And,  in  all  cases,  any  of  tbe  fol- 
lowing shall  be  deemed  equivalent  to  a  comple- 
tion for  all  the  purposes  of  this  chapter:  The 
occupation  or  use  of  a  building,  improvement, 
or  structure,  by  the  owner,  or  Ids  representa- 
tive; or  the  acceptance  by  said  owner  or  said 
agent,  of  said  building,  Improvement,  or  struc- 
ture, or  cessation  from  labor  for  thirty  days 
upon  any  contract  or  upon  any  building,  im- 
provement or  structure  or  the  alteration,  addi- 
tion to,  or  repair  thereof;  the  filing  of  the  no- 
tice hereinafter  provided  for.    •    •    • » 

In  the  case  at  bar  the  evidence  is  undis- 
puted that  the  defendants  accepted  the 
building  as  completed  on  the  28th  day  of 
September,  1917,  and  on  that  date  entered 
into  the  possession  and  occupancy  thereof 
and  had  continued  at  all  times  subsequent 
thereto  to  occupy  the  same  as  their  home. 

Appellant's  contention  that  the  building 
was  not  completed  until  the  26th  day  of  Oc- 
tober, 1917,  is  based  upon  the  undiluted 
fact  that  after  such  acceptance  and  occu- 
pancy it  was  discovered  by  tbe  contractor 
that  certain  woodstone  work  constituting  the 
-floor  of  the  bathroom  and  the  sinks  in  the 
kitchen,  composed  of  a  chemical  composi- 
tion, were  defective  by  reason  of  the  fact 
that  the  chemicals  were  improperly  mixed. 
The  contractor,  believing  and  claiming  that 
such  work  would  rapidly  deteriorate,  per- 
suaded both  the  owner  and  the  subcontrac- 
tor who  laid  the  woodstone  work  to  replace 
the  same.  The  work  of  replacement  was 
completed  October  26,  1917.  The  appellant's 
contention  is  that  the  removal  of  the  defec- 
tive work  and  its  replacement  was  a  part  of 
the  original  contract,  and  that  the  time  for 
filing  liens  began  at  the  time  the  work  was 
finally  replaced  by  good  material,  and  that 
therefoiCk  ita  daim  or  lien  having  been  filed 


within  90  days  after  October  28,  1917,  It  was 
filed  in  time. 

[1-3]  The  question  as  to  whether  or  not  a 
building  has  been  completed  is  a  question  of 
fact,  and  not  a  question  of  law.  It  Is  pro- 
vided Ih  section  1187,  Code  of  avll  Proce- 
dure, that — 

"Any  trivial  Imperfection  In  the  said  work, 
or  in  the  completion  of  any  contract  by  any 
lien  claimant,  or  in  the  construction  of  any 
building,  improvement  or  structure,  or  of  tbe 
alteration,  addition  to,  or  repair  thereof,  shall 
not  be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  any  lien;    •    •    • " 

What  constitutes  a  trivial  Imperfection  la 
a  question  of  fact  to  be  determined  by  the 
trial  court  under  the  conditions  and  circum- 
stances of  each  case  (Willamette,  etc.,  Co.  v. 
College  Co.,  94  CaL  229,  238,  29  Pac.  629; 
Blancbi  v.  Hughes,  124  CaL  24,  27,  66  Paa 
610.  This  finding  can  only  be  overturned 
when  it  can  be  said  that  there  la  no  pubstan- 
tlal  evidence  to  support  It.  Harlan  v.  Stuf- 
flebeem,  87  Cal.  508,  25  Pac.  686;  Scblndler 
T.  Green,  149  CaL  752,  755,  87  Pac.  626.  No 
doubt  any  Imperfections  In  the  performance 
of  the  work  which  were  of  so  trivial  a  char- 
acter as  to  permit  the  contractor  to  recover 
for  substantial  performance  notwithstand- 
ing such  defects  would  be  trivial  Inperfeo- 
tlous  within  the  meaning  of  section  1187, 
Code  of  Civil  Procedure.  This  was  the  view 
of  the  court  In  Willamette,  etc.,  Co.  t.  Col- 
lege  Co.,  supra. 

"In  the' absence  of  any  statutory  qualification 
or  definition  of  tbe  term  'completion,'  there 
would  be  no  room  for  its  construction  by  the 
court,  but  it  would  be  construed  to  mean  actual 
completion,  and  would  be  a  question  of  fact  to 
be  determined  in  each  case.  The  statute  has, 
however,  provided  that  a  substantial  comple- 
tion is  idl  that  ia  required  in  any  case,  whether 
the  work  be  done  at  the  direct  instance  of  the 
owner,  or  under  the  provisions  of  a  contract 
between  him  and  an  original  contractor,  by 
declaring  that  a  'trivial  imperfection'  shall  not 
be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  a  lien." 

[4]  There  have  been  a  .uumber  of  recent 
decisions  by  this  court  upon  the  subject  of 
substantial  compliance  in  the  case  of  build- 
ing contracts  and  there  has  been  a  tendency 
to  a  more  liberal  view  of  that  subject  than 
formerly.  These  cases  are  dted  In  the  re- 
cent case  of  Tliomas  Haveriy  Co.  r.  G.  M. 
Jones,  197  Pac.  105,  decided  March  14,  1921. 
In  the  case  of  Rlschard  ▼.  Miller,  188  Pac. 
60,  the  contractor  was  allowed  to  recover  for 
a  substantial  performance  of  the  contract, 
although  there  were  much  more  serious  im- 
perfections than  in  the  case  at  bar.  It  Is 
clear  from  the  foregoing  cases  that  the  trial 
court  was  Justified  In  finding  that  there  was 
a  substantial  performance  of  the  contract  on 
September  20th.  This  performance  was  fol- 
lowed by  acceptance  and  occupancy  and 
payment  ot  the  Installment  due  upon  the 
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ccmiidetiim  of  the  buUding  on  September 
2Stli. 

That  the  contractor  aubsequently  replaced 
the  work  defectively  done  at  a  cost  of  $35.- 
GO,  Instead  of  paying  damages  in  that 
amount  by  way  of  deduction  from  the  con- 
tract price,  does  not  alter  the  fact  that  the 
work  bad  been  substantially  completed  on 
September  20th  and  accepted  as  such  on 
September  28th. 

We  condade,  therefore,  that  the  finding  of 
the  trial  court  that  the  building  was  com- 
pleted September  20,  1917,  is  sustained  by 
the  evidence. 

[S]  Appellant  also  claims  that  the  defend- 
ants are  estopped  from  contending  that  the 
26th  of  October  is  not  the  date  of  comple- 
tion because  of  certain  conversations  be- 
tween appellant  and  the  contractor  with  re- 
lation to  the  completion  of  the  building. 
These  conversations  were  testified  to  by  R. 
C.  Johnson,  collector  and  credit  man  for  the 
appellant.    He  testified  as  follows: 

"I  presented  our  bill  to  Mr.  Teaser,  and  he 
Mid  that  he  could  not  pay  us  for  the  reason 
that  the  woodstone  work  that  had  been  put  in 
was  very  poor,  and  that  he  would  have  to  have 
that  replaced  before  he  could — before  the 
Woods  would  accept  the  job,  and  before  he 
could  get  bis  payments  from  them." 

He  also  testified  that  on  October  27,  1917, 
he  again  presented  his  account  to  the  con- 
tractor, and  the  contractor  said: 

"Tbe  woodstone  people  had  just  replaced 
tbtirwork,  and  that  undoubtedly  now  he  would 
be  able  to  get  tbe  job  accepted,  and  have  our 
money  for  na  very  shortly.  •  •  •  He  snid 
that  the  Job  had  been  completed  tbe  day  before 
—that  is,  on  the  26th  of  October.    •    •    •  " 

The  witness  also  t^tlfled: 

That  shortly  before  filing  the  daim  of  lien 
he  again  saw  Mr.  Yeager  and  told  him  "that 
the  account  was  long  past  due,  and  our  time 
for  filing  the  lien  was  getting  rather  short,  aad 
that  we  must  insist  on  his  paying  it  or  tbe  lien 
would  be  filed;  and  I  told  him  that  on  account 
of  his  past  iHisiness  relations  with  as  we  didn't 
care  to  file  a  lien  if  there  was  any  opportunity 
for  him  to  get  the  money  and  pay  it,  and  he 
said,  'Weil,  I  will  tell  you  what  yon  do,  John- 
son; you  hold  that  off  as  long  as'  possible,  if 
yon  do  have  to  file  a  lien,  and  you  can  coUect 
from  the  Woods;  why,  if  there  is  a  deficiency, 
wny,  1  will  give  Woods  my  note  lor  the  deficien- 
cy.' I  told  him  we  insisted  upon  being  paid  in 
fnlL" 

Johnson  also  testified  that  he  relied  upon 
the  date  given  him  by  Teager. 

Appellant's  claim  Is  that  the  contractor 
was  the  agent  of  tbe  owner,  and  that  his 
representations  were  consequently  binding 
upon  the  owner  and  operated  to  estop  tbe 
owner  from  claiming  that  October  26th  was 
not  the  date  of  completion.  This  contention 
is  based  upon  that  portion  of  section  1183, 
Code  of  Civil  Procedure,  reading  as  follows; 


"  •  •  •  Every  contractor,  subcontractor, 
architect,  builder  or  other  person  having  charge 
of  the  construction,  alteration,  addition  to  or 
repair  either  in  whole  or  in  part  of  any  build- 
ing, or  other  improvement  as  aforesaid  shall 
be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  chapter." 

There  Is  nothing  In  the  chapter  which  re- 
quires the  owuer  to  inform  the  materialmen 
as  to  the  date  of  the  completion  other  than 
by  filing  a  notice  of  completion.  The  statute 
does  not  purport  to  give  authority  to  a  con- 
tractor or  architect  to  represent  the  owner 
In  fixing  the  date  of  completion.  The  inter- 
ests of  the  contractor  and  owner  with  ref- 
erence to  the  date  of  completion  are  hostile, 
and  It  Is  apparent  from  the  record  In  this 
case  that  the  contractor  was  acting  in  his 
own  interest  In  endeavoring  to  hold  off  ap- 
pellant's lien  until  after  he  had  obtained  his 
35-day  payment  Our  view  concerning  the 
limited  nature  of  the  contractor's  agency  is 
In  accord  with  the  views  of  the  Supreme 
Courts  of  Washington,  Oregon,  and  Idabo. 
Whlttler  V.  Puget  Sound,  etc.,  Co.,  4  Wash. 
666,  30  Pac.  1094,  31  Am.  St.  Kep.  944;  Fitch 
V.  Howitt,  32  Or.  296,  52  Pac.  192;  Valley 
Lumber  Co.  v.  Mlckerson,  13  Idaho.  282,  93 
Pac.  24.  The  owner  Is  not  estopped  by  the 
representations. 

[•]  There  is  nothing  in  the  point  that  the 
owner  by  withholding  and  refusing  to  pay 
the  contractor  the  35-day  payment  under  bis 
contract  until  he  had  settled  with  all  lien 
claimants,  including  the  plaintiff,  was  a  "co- 
temporaneouB  construction"  by  plaintiff  that 
the  building  was  not  accepted  until  October 
26,  1917. 

Judgment  affirmed. 

We  <»ncur:  ANGELLOTTI,  a  J.;  SHAW, 
J.;  LDNNON,  J,;  OI/NBT,  J.;  LAWLOR,  J. 


(185  Cal.  386) 

ANDERSON  V.  CITIZENS'  SAVINGS  & 
TRUST  CO.  et  al.     (L.  A.  5873,  5874.) 

(Supreme    Court   of    California.  .March    28, 
1921.) 

1.  Municipal  oorporatlMis  €=>58l  —  Deed  to 
porchaser  at  sale  for  nonpayment  of  asssM- 
ment  without  personal  notice  to  owner  of  rec- 
ord to  redeem  held  void. 

Deed  to  purchaser  at  sale  thereof  for  non- 
payment of  street  assessments  under  St.  1903, 
p.  376  (Deering's  Gen.  Laws,  Act  3928,  p. 
1603,  as  amended  in  1909,  1911,  and  1913,  g 
28),  was  void  where  personal  notice  to  redeem 
was  not  served  upon  owner  of  record  as  requir- 
ed by  section  33,  subd.  7. 

2.  Eminent  domain  9=9243(2)— Judgment  not 
adjudication  as  to  ownership  of  tract  of  which 
condemned  land  was  a  part,  where  ownership 
thereof  was   not  in   issue. 

Judgment  of  condemnation,  indicating  that 
the  property  condemned  belonged  to  one  of  the 
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defendants,  was  not  conclusive  that  the  large 
tract  of  land  of  which  such  condemned  land 
was  a  part  belonged  to  such  defendant,  and 
not  to  one  of  the  other  defendants,  where  the 
ownership  of  such  large  tract  of  land  was  not 
in  issue. 

3.  Eminent  domain  9s>243(3) — Judgment  of 
condemnation  conclusive  as  to  ownership  of 
land  as  against  defendant  not  appearing. 

Judgment  of  condemnation,  adjudicating 
that  the  land  condemned  belonged  to  one  of  the 
defendants,  was  conclusive  as  against  another 
defendant,  who  did  not  appear  therein  and  as- 
sert its  claim  as  owner  of  such  land. 

4.  Boundaries  is=320(l)— Deed  of  land  describ- 
ed as  bounded  on  street  conveys  to  center  of 
street. 

Where  land  is  conveyed  by  description 
which  bounds  it  by  a  street,  the  boundary  line 
of  the  land  conveyed  is  not  the  side  line  of  the 
street,  but  its  center  line,  unless  it  clearly  ap- 
pears that  it  was  intended  to  convey  land  only 
to  the  side  line  of  the  street,  in  view  of  Civ. 
Code,  g§  831,  1112,  and  Code  Civ.  Proc.  i 
2077,  subd.  4. 

5.  Boundaries  €=>20(5)— Grairtee  of  lot  shown 
by  map  bounded  by  street  takes  to  center 
of  street. 

Where  deed  describes  land  as  a  lot  shown 
on  a  certain  map,  and  where  such  map  shows 
such  lot  to  be  bounded  by  a  street,  the  grantee 
takes  to  the  center  of  the  street,  unless  it 
clearly  appears  that  the  intention  of  the  par- 
ties was  to  the  contrary. 

6.  Easements  <8==> 1 7 (2)— Description  of  land  as 
bounded  by  street  oreates  street  as  between 
grantor  and  grantee,  regardless  of  existing 
dedication  as  between  grantor  and  public. 

Where  a  deed  described  land  as  being 
bounded  by  a  street,  and  where  such  street 
has  been  abandoned,  a  street  is  created  as 
between  the  grantor  and  grantee,  regardless  of 
whether  there  is  an  existing  dedication  as  be- 
tween the  grantor  and  the  puUic. 

7.  Boundaries  €=>20(l)  —  Grantee  of  land 
bounded  by  street  took  to  center  of  street 
notwithstanding  abandonment  of  street. 

Where  deed  described  land  as  being  bound- 
ed by  street,  the  grantee  took  to  the  center  of 
the  street,'  where  it  did  not  appear  that  the 
parties  did  not  so  intend,  notwithstanding  that 
the  street  had  been  abandoned  by  the  public. 

8.  Boundaries  e=337  (4)— Grantor's  testimony 
as  to  Intention  Insufficient  to  overcome  rule 
construing  deed  as  conveying  to  center  of 
street. 

Grantor's  testimony  that  she  did  not  in- 
tend to  convey  land  to  center  of  street,  in  ex- 
ecution of  deed  describing  lot  bounded  by 
street,  held  not  to  overcome  rule  of  construc- 
tion that  grantee  in  such  case  takes  to  center 
of  street,  unless  it  cleariy  appears  that  the 
parties  intended  otherwise. 

9.  Deeds  (3=300— Construed  In  grantee's  favor 
except  as  to  reservations. 

Under  Code  Civ.  Proc.  |  1864,  a  deed  in 
case  of  doubt  is  to  be  construed  in  favor  of 


the  grantee,  except  as  to  reservations  or  other 
provisions  which  it  may  contain  for  the  benefit 
of  grantor. 

Sloane,  3.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

Actions  by  John  Francis  Anderson  against 
the  Citizens'  Savings  &  Trust  Company  and 
others,  from  which  such  defendants  brought 
action  against  Mary  Martin.  Judgments 
for  plaintiff,  and  the  Savings  &  Trust  Gom- 
pany  and  others  appeal.    Reversed. 

0.  A.  Stloe,  of  Los  Angeles,  for  appellants. 

Harcdd  EX  Thomas,  and  George  W.  Mac- 

Lellan,  both  of  Los  Angeles,  for  respondent. 

OLNET,  J.  Two  actions  to  quiet  tltte 
were  tried  together  In  the  court  below.  As 
the  actions  were  originally  brought,  there 
were  a  number  of  parties,  and  the  parties 
plaintiff  and  defendant  were  not  the  same  In 
each,  but  there  occurred  such  disclaimers, 
transfers  of  Interest,  and  shifting  of  position 
that  at  the  time  of  trial  the  controversy  had 
in  each  case  been  reduced  to  one  between  J. 
F.  Anderson,  whom  we  may  call  the  plaintiff, 
and  Citizens'  Savings  &  Trust  Company,  a 
corporation,  whom  we  may  call  the  defend- 
ant, each  claiming  to  be  the  owner  of  the 
property  Involved,  the  latter  as  trustee  for 
two  minors  by  the  name  of  Lempertz.  Judg- 
ment went  for  the  plalntlft  in  the  court  be- 
low In  each  action,  and  the  defendant  ap- 
peals. Both  actions  present  the  same  ques- 
tions, and,  for  purposes  of  discussion,  may 
be  treated  as  one. 

There  Is  no  dispute  as  to  the  material 
facts.  It  appears  that  one  J.  6.  Griffith 
was  orlgflnally  the  owner  of  a  considerable 
tract,  Including  the  land  In  controversy.  He 
subdivided  the  tract  into  blocks  and  lots, 
with  streets,  and  recorded  a  map  of  the  tract 
as  so  subdivided.  This  map  showed  lot  1  in 
block  7  as  the  lot  forming  the  easterly  end  of 
the  block  and  extending  the  whole  width  of 
the  block,  so  that  on  Its  easterly  side  it  was 
bounded  by  a  street  called  Vandal  street,  and 
on  Its  northerly  and  southerly  ends  by 
streets  called  Grand  and  Los  Pellz  avenues, 
respectively.  Elach  of  these  streets  was 
shown  as  60  feet  wide,  and  Grand  and  Van- 
dal, with  which  alone  we  are  particularly 
concerned,  were  shown  as  and  were  In  fact 
parts  of  the  subdivided  tract. 

On  June  29,  1889,  Griffiths  conveyed  the 
lot  mentioned  to  one  Martin,  describing  it 
by  lot  and  block  number,  as  shown  on  the 
subdivision  map.  Since  Griffiths  was  the 
owner  of  the  fee  In  the  streets,  it  is  conceded 
that  his  conveyance  of  the  lot  operated  to 
convey  as  a  part  of  It  the  fee  to  the  center 
line  of  the  streets  on  which  it  abutted.    In 
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1898,  while  Martin  was  still  the  owner  of  the 
lot  and  of  the  fee  to  one-half  of  the  streets 
upon  which  It  abutted,  the  two  streets  on  the 
north  and  east  of  the  lot.  Grand  and  Vandal, 
were  with  her  consent  abandoned  as  public 
streets  by  order  of  the  board  of  supervisors 
of  the  county.  Whether  the  offer  of  dedlca- 
tlMi  of  them  as  public  streets  made  by  the 
recording  of  the  map  by  Griffiths  had  ever 
been  accepted  by  the  public  authorities  or  by 
actual  user  does  not  appear.  There  was, 
however,  either  an  abandonment  of  them  as 
public  streets,  or  else  an  authorized  with- 
drawal of  the  offer  of  dedication  made  by  the 
recording  of  the  map.  The  parties  have 
treated  It  as  an  abandonm^ent,  and  we  may 
do  so  likewise.  It  Is  due  to  this  abandonment 
that  the  present  cwntroveray  arises,  the  dis- 
pute being  as  to  the  ownership  of  the  two  30- 
foot  strips  on  the  north  and  east  sides  of  the 
lot  which  comprised  the  haU  of  the  streets 
on  those  sides. 

In  1911,  that  Is,  after  the  abandonment  of 
the  streets,  Martin  conveyed  the  lot  to  one 
Ijemi>ertz  by  deed  likewise  describing  the 
property  merely  by  Its  lot  and  block  number 
according  to  the  subdivision  map,  and  the 
most  Importaant  question  In  dispute  Is  as  to 
whether  this  deed  operated  to  convey  the  30- 
foot  strips  which  were  part  of  the  adjoining 
streets  as  showp  by  the  map.  The  claim  of 
the  plaintiff,  who  has  succeeded  to  any  In- 
terest which  remained  In  Martin,  is  that  her 
deed  to  Lempertz  did  not  so  operate,  while 
the  claim  of  the  defendant,  who  has  succeed- 
ed to  the  interest  of  Lempertz,  Is  that  it  did. 

In  addition  to  claiming  title  on  the  grotmd 
Just  stated,  the  plaintiff  also  daims  title  to 
the  90-foot  strip  which  was  part  of  Vandal 
street,  the  street  to  the  east,  on  two  other 
groonda  The  first  of  these  is  that  this  strip 
was  sold  to  satisfy  the  lien  of  a  street  as- 
sessment imposed  upon  it  for  the  Improve- 
ment of  l/os  FeUz  street,  upon  which  It  abuts 
at  its  southerly  end,  and  pursuant  to  such 
sale  was  deeded  by  the  proper  public  author- 
ity to  one  Colklns,  to  whose  Interest  likewise 
the  plaintiff  has  succeeded.  The  second 
ground  Is  based  upon  the  following  facts: 
For  the  purpose  of  widening  Los  Feliz  street 
the  city  of  Los  Angeles  brought  a  condemna- 
tion suit  to  condemn  a  60-foot  strip  along  the 
northerly  side  of  that  street,  which  strip  in- 
cluded 60  feet  off  the  southerly  end  of  the 
30-foot  strip  which  was  formerly  a  part  oi 
Vandal  street.  Both  the  defendant  and  Mar- 
tin were  made  parties  to  the  suit,  and  It  re- 
sulted in  a  Judgment  that  the  latter  was  the 
owner  of  the  portion  of  the  30-foot  strip 
sou^t  to  be  condemned  and  entitled  to  the 
compensation  for  its  taking.  The  plaintiff 
claims  tliat  this  Judgment  was  an  adjudlca- 
ticm  of  the  rights  of  the  defendant  and  Mar- 
tin, not  only  In  the  land  condemned,  but  in 
the  whole  30-foot  strip,  and  that  this  adju- 
dlcaticw  Inures  to  his  benefit  as  Martin's  suc- 


cessor. As  these  two  grounds  so  claimed 
by  the  plaintiff  may  be  easily  disposed  of,  we 
will  discuss  them  first 

[1]  The  street  assessment  proceedings 
were  under  the  act  of  March  24,  1903  (Stats, 
of  1903,  p.  376,  Deerlng's  Gen.  Laws,  Act 
3928  as  amended  In  1909,  1911,  and  1913). 
Section  28  of  the  act  provides  that  after  the 
expiration  of  12  months  from  the  date  of  the 
sale  of  any  property  to  satisfy  the  Ilea  of  an 
assessment  under  the  act,  the  property  may 
be  deeded  by  the  street  superintendent,  or 
other  corresiwnding  public  authority,  to  the 
purchaser,  but  only  in  case  the  purchaser 
has  previously  given  30  days'  written  notice 
to  the  owner  of  the  property  that  the  property 
has  been  sold,  that  a  certain  amount  is 
necessary  to  redeem,  and  that,  unless  re- 
demption is  made  within  80  days,  application 
will  be  made  for  a  deed.  The  sectlcm  fur- 
ther provides  that  such  notice  must  be  per- 
sonally served  on  the  owner  if  he  can  be 
found,  and,  If  he  cannot,  must  be  conspicu- 
ously posted  on  the  property;  that  an  affi- 
davit showing  such  notice  must  be  filed  with 
the  street  superintendent ;  and  that  he  shall 
make  no  deed  until  such  affidavit  Is  filed. 
Such  an  affidavit  was  filed  preliminary  to 
the  execution  of  the  deed  under  which  the 
plaintiff  claims,  but  It  shows  on  its  face, 
taken  in  connection  with  the  state  of  the  rec- 
ord title,  that  the  notice  given  was  wholly 
Insufficient  The  term  "owner"  Is  defined 
by  the  act  (section  33,  subd.  7)  as  the  person 
in  whom  the  legal  tltie  appears  of  record. 
At  the  time  of  the  notice  In  question,  Lem- 
pertz had  died,  and  any  Interest  she  had  ac- 
quired by  her  deed  from  Martin  had  been 
distributed  to  the  defendant  by  decree  of  dla- 
trlbntlon  In  her  estate,  so  that  it  was  the 
latter  who  appeared  of  record  as  the  owner 
of  such  interest  and  upon  whom  the  notice 
had  to  be  served  In  order  to  foreclose  that 
Interest.  The  affidavit  does  not  show  either 
personal  notice  to  the  defendant,  or  that  the 
defendant  could  not  be  found,  nor  does  It 
show  the  posting  of  notice  on  the  property. 
All  that  it  shows  as  to  the  defendant  Is  that 
notice  was  mailed  to  it  The  statute  requires 
personal  service,  and  not  service  by  mall,  and 
the  notice  given  Is  plainly  Insufficient.  The 
affidavit  does  show  personal  notice  on  the 
administrator  of  Lempertz's  estate  and  on 
the  guardian  of  the  two  minors  for  whom 
the  defendant  held  the  property  in  trust  and 
if  the  property  had  been  still  under  adminis- 
tration, or  If  the  title  had  been  In  the  minors, 
service  upon  the  administrator  or  the  guard- 
Ian  would  have  been  sufficient  under  cer- 
tain further  provisions  of  the  statute.  But 
since  the  property  was  no  longer  under  ad- 
ministration, end  the  titie  to  whatever  in- 
terest Lempertz  had  acquired  was  In  the  de- 
fendant and  so  appeared  of  record,  notice 
In  the  manner  provided  by  the  statute  had 
to  be  given  to  it    This  was  not  done,  and  as 
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a  consequence  tbe  deed  is  void  as  ta  wbat- 
eTer  Interest  tfae  defendant  held  aa  tbe  suc- 
cessor of  Lempertz. 

[2]  As  to  the  Jndgnient  of  condemnation,  It 
was  an  adjudication  that  tbe  property  conr 
demned  belonged  to  Martin,  but  it  was  not 
an  adjudication  tbat  any  other  property  be- 
longed to  her.  It  la  one  of  tbe  functions  of 
a  condemnation  suit  to  determine  aa  between 
tbe  defendants,  who  is  tbe  owner  of  the 
property  and  therefore  entitled  to  tbe  com- 
pensation for  Its  talcing,  and  where  It  ap- 
pears on  the  face  of  tbe  pleadings  that  the 
property  sought  to  be  condemned  is  i>art  of 
a  larger  tract,  which  Is  claimed  adversely  to 
each  other  by  two  or  more  defendants,  it 
may  well  be  tbat  a  Judgment  tbat  one  of  tbe 
defendants  Is  tbe  owner  of  the  property  con- 
demned will  be  an  adjudication  as  to  the 
title  to  tbe  wbole  tract  of  which  it  is  but  a 
part  But  nothing  of  this  sort  ai%)ears  here. 
Martin  did  not  api)ear  in  tbe  action  at  all, 
and  there  were  no  pleadings  raising  any 
question  of  title  as  between  her  and  tbe  de- 
fendant, so  tbat  no  such  questl<»  was  ad- 
judicated as  between  tbem.  It  is  true  there 
are  allegations  In  tbe  complaint  as  amended 
which  possibly  might  be  taken  as  .presenting 
an  Issue  as  to  tbe  ownership  of  the  whole 
30-foot  strip,  so  that  it  may  be  that  as  be- 
tween the  plaintifC  and  the  defendants  that 
Issne  might  be  taken  as  adjudicated  by  the 
condemnation  decree  or  judgment;  but  there 
was  no  such  issue  as  between  Martin  and  tbe 
defendant  here,  and  since  there  was  not,  the 
condemnation  Judgment  was  an  adjudication 
as  between  tbem  of  ownership  only  as  to  tbe 
land  actually  condemned. 

[<]  In  this  connection,  however,  there  Is  a 
question  inddeutally  involved  and  which  we 
may  as  well  determine  at  this  point  for  the 
guidance  of  tbe  parties  on  a  new  trial.  Mar- 
tin received  under  the  decree  of  condemna- 
tion some  three  hundred  odd  dollars  as  com- 
pensation for  the  portion  of  the  SO-foot  strip 
which  was  taken.  Tbe  defendant  by  cross- 
complaint  against  her  in  this  action  seeks  to 
recover  this  amount  from  her  on  tbe  ground 
tbat  it,  and  not  she,  was  the  r^I  owner  of 
tbe  property,  and  entitled  to  the  compensa- 
tion for  its  taking.  But  if  tbe  defendant 
was  tbe  real  owner,  it  should  have  asserted 
its  claim  as  such  in  the  condemnation  ac- 
tion. Not  having  done  so,  the  judgment  Is 
final  that  as  between  it  and  Martin  it  is  the 
latter  who  was  entitled  to  tbe  oompensation. 

[4, 1]  Tbe  plaintiff,  then,  is  not  entitled  to 
prevail  over  tbe  defendant,  either  because  of 
tbe  condemnation  judgement  or  because  of 
the  assessment  deed,  and  we  are  brought  to 
tbe  question  as  to  the  efTect  of  tbe  deed  by 
Martin  to  Lempertz  as  tbe  final  and  control- 
ling question  in  the  case ;  did  or  did  not  that 
deed,  describing  the  property  conveyed  as 
lot  so  and  so  In  block  so  and  so  as  shown  by 
a  certain  map,  operate  to  convey  the  land  in 


front  of  the  lot  to  tbe  center  of  the  streets 
shown  on  the  map,  although  such  streets  had 
been  abandoned  as  public  streets?  There 
can  be  no  question  but  that  tbe  deed  would 
so  operate,  except  for  the  drcumstunce  that 
the  streets  bad  been  abandoned,  so  that  the 
question  is,  Does  such  abandonment  change 
what  would  otherwise  be  tbe  rule?  In  de- 
termining this  question,  it  Is  well  to  ascer- 
tain at  the  outset  tbe  reason  or  theory  upon 
which  tbe  rule  Is  based  tbat  the  fee  in  the 
streets  would  pass  by  a  deed  of  the  streets, 
if  the  streets  were  really  there.  Section  831, 
Civil  Code,  reads: 

"An  owner  of  land  bounded  by  a  road  or 
street  is  presumed  to  own  to  the  center  of  the 
way,  but  the  contrary  may  be  shown." 

Section  1112,  ClvU  Oode,  reads: 

"A  transfer  of  land,  bounded  by  a  highway, 
passes  the  title  of  tne  person  whose  estate  is 
transferred  to  the  soU  of  the  highway  in  front 
to  the  center  thereof,  nnlesa  a  different  intent 
appears  from  the  grant" 

Section  2077,  subdivision  4.  Code  at  CivU 
Procedure,  reads: 

"The  following  are  the  roles  for  construing 
the  descriptive  part  of  a  conveyance  of  real 
property,  when  the  construction  is  doubtful  and 
there  are  no  other  sufficient  circumstances  to 
determine  it: 

"4.  When  a  road,  or  stream  of  water  not 
navigable,  is  the  boundary,  the  rights  of  the 
grantor  to  the  middle  of  the  road  or  tbe  thread 
of  the  stream  are  included  in  the  conveyance, 
except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title." 

In  other  words,  where  land  la  conveyed  by 
a  description  which  bounds  it  by  a  street 
and  tbe  grantor  is  the  owner  of  tbe  fee  in 
the  street,  as  he  Is  presumed  to  be,  tbe  real 
boundary  line  of  tbe  property  is  not  tbe  side 
line  of  the  street,  but  its  center  line.  This 
is  stated  in  so  many  words  in  Moody  v.  Pal- 
mer, 60  Cal.  31,  36,  where  It  is  said: 

"It  is  well  settled  that  land  described  in  a 
deed  as  bounded  by  a  public  highway  or  street, 
will  be  considered  as  extending  to  the  center 
of  the  street  or  highway,  anless  it  clearly  ap- 
pears tliat  it  was  intended  to  make  a  side  line 
instead  of  the  center  line  the  boundary.  The 
highway  is  a  monument,  and  in  legal  contempla- 
tion the  thread  of  the  highway  is  the  monu- 
ment unless  a  contrary  intention  clearly  ap- 
pears. That  this  is  the  rule  is  established  by 
a  multitude  of  authorities." 

A  description  of  a  lot  as  tbat  shown  on  a 
certain  map  is  a  description  of  It  as  bounded 
by  a  street  when  tbe  map  shows  It  to  be  so 
bounded,  so  that  to  such  a  description  the 
same  reason  and  the  same  rule  apply.  Bissell 
V.  N.  I.  0.  R.  R.  Ca,  23  N.  T.  61 ;  Henessy  v. 
Muidock,  137  N.  T.  317,  33  N.  B.  830.  Put- 
ting it  In  another  way,  the  fee  in  the  half  of 
the  street  upon  which  the  lot  abuts  is  In  fact 
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a  part  of  tbe  lot,  so  that  a  conyeyance  of  tbe 
lot  conToys  tbe  fee  in  tbe  street  as  a  part 
of  it 

[I,  7]  Such  being  tbe  reason  or  tbeory  of 
tbe  mle.  It  would  seem  tbat  It  should  make 
no  difference  that  there  is  in  fact  no  public 
street  there,  provided  the  conveyance  be  one 
which  describes  tbe  lot  as  bounded  by  a 
street.  By  sncb  a  description  a  street  Is 
created  as  between  the  grantor  and  tbe  gran- 
tee, regardless  of  whether  or  not  there  is  an 
existing  dedication  as  between  the  grantor 
and  tbe  public.  This  is  tbe  settled  law  of 
this  otate.  Danielson  ▼.  Sykes,  157  Cal.  686, 
109  Pac.  87,  28  L.  R.  A.  (N.  S.)  1024;  Eltlnge 
v.  Santos,  171  Cal.  278,  162  Pac.  -915,  Ann. 
Caa.  1917A,  1143.  Under  these  decisions, 
there  can  l>e  no  questi(Hi  but  tbat  Lempertz, 
nnder  her  deed  from  Martin,  which,  in  ^ect, 
described  the  property  as  fronting  on  the 
two  streets  in  question  took  the  pr<H>erty  as 
between  herself  and  Martin  as  so  fronting, 
whether  there  were  public  streets  there  or 
not  Such  being  the  case,  there  would  seem 
to  be  no  reason  for  not  applying  as  t>etween 
them  the  rule  that  a  conveyance  of  a  lot 
bounded  by  a  street  carries  tbe  fee  to  the 
center  of  the  street  as  a  part  of  the  lot  It 
may  well  be— In  fact,  It  is  certain  that  it 
woold  be — that  in  such  a  case  the  grantor 
would  reserve  an  easement  over  the  fee  in 
the  street  for  its  use  for  street  purposes  ap- 
purtenant to  other  nearby  property  which  he 
might  retain,  and  to  which  the  use  of  tbe 
street  as  such  would  be  of  value.  But  if  be 
retained  no  such  other  property,  as  Martin 
did  not  so  far  as  appears,  then  no  easement 
would  arise,  and  tbe  fee  of  tbe  grantee  would 
be  imincumbered. 

It  may  likewise  well  be  that  the  rule  would 
not  apply  to  the  conveyance  of  a  lot  bounded 
by  a  street  where  tbe  street  Is  described  as 
abandoned.  The  final  question  after  all  is 
(me  as  to  the  intention  of  the  parties,  and  it 
would  seem  not  unreasonable  to  consider 
such  a  description  as  one  of  a  lot  bounded 
by  what  is  now  private  property,  although 
once  a  street  so  that  the  real  boundary  was 
the  line  of  that  property.  But  it  is  to  be 
noted  tbat  the  description  in  this  case  is  a 
description  of  the  lot  as  shown  by  the  map, 
and  the  map  shows  tbe  street  as  existing, 
and  not  as  abandoned,  so  tbat  by  the  descrip- 
tion tbe  boundary  line  of  what  is  conveyed 
would  normally  be  the  center  line  of  the 
street  as  shown. 

A  somewhat  analogous  situation  is  pre- 
sented where  the  way  by  which  the  property 
Is  t>ounded  according  to  the  description  is  a 
private  way  only.  The  decisions  differ  as  to 
what  is  the  mle  in  such  a  case,  but  the 
Wright  of  anthorlty  is  tbat  tlie  f ee  to  the 
center  line  of  the  way  passes.  2  Devlin  on 
I>eeds  (3d  Ed.)  f  102&a.  Another  somewhat 
analogous  situation  is  where  tbe  conveyance 


is  of  a  lot  or  tract  described  by  reference  to  lot  did  not  weigh  so  heavily  on  that  court  for 


a  map,  and  the  map  shows  the  lot  or  tract  as 
abutting  on  a  road  or  street  but  sncb  road 
or  street  has  not  in  fact  been  dedicated. 
Here,  likewise,  it  is  held  that  the  fee  to  tbe 
center  line  of  what  is  shown  as  a  street 
passes.  Bissell  v.  N.  Y.  C.  R.  R.,  supra; 
Easton  Borough  Appeal,  81  Pa.  85;  Jarstadt 
▼.  Morgan,  48  Wis.  245,  4  N.  W.  27 ;  Freelon 
V.  Adrian.  161  Cal.  13, 118  Pac.  220. 

The  authorities  in  which  tbe  exact  situa- 
tion found  here  is  presented  are  not  very 
numerous  and  are  in  conflict  and  it  would  be 
of  little  purpose  to  review  them.  They  are 
collated  in  the  note  to  White  v.  Jefferson,  110 
Minn.  276,  124  N.  W.  873,  126  N.  W.  262,  as 
reported  in  32  L.  R.  A.  (N.  S.)  778,  784.  The 
question  is  considered  at  length  and  with 
great  care  by  the  United  States  Circuit  Court 
df  Appeals  for  the  Sixth  Circuit  in  Paine  ▼. 
ConsunJers',  etc.,  Co.,  71  Fed.  626,  19  C.  O. 
A.  99,  Judge  Taft  delivering  the  opinion. 
Among  the  reasons  advanced  by  the  opinion 
in  support  of  the  view  which  it  adopts  is  tbe 
following,  the  force  and  good  sense  of  which 
are  sufficient  it  seems  to  us,  to  resolve  any 
doubt  in  tbe  matter.  It  Is  said  (71  Fed.  632, 
19  C.  C.  A.  105): 

"The  evils  resulting  from  the  retention  in 
remote  dedicators  of  tbe  fee  in  gores  and  strips, 
which  for  many  years  are  valueless  because  of 
the  pablic  easement  io  them,  and  which  then 
become  valuable  by  reason  of  an  abandonment 
of  tbe  public  use,  have  led  courts  to  strained 
constructions  to  include  tbe  fee  of  such  gores 
and  strips  in  deeds  of  the  abutting  lota.  And 
modem  decisions  are  even  more  radical  in  this 
regard  than  the  older  cases.  For  a  very  good 
statement  of  the  present  condition  of  the  law 
on  the  subject,  reference  may  be  had  to  the 
new  and  valuable  work  of  Mr.  Dembitz  on  Land 
Titles,  S  11.  Most  of  the  decisions  are  rested 
on  some  peculiarity  of  phrase  in  the  descrip- 
tion, and  it  is  very  difficult  to  lay  down  any  gen- 
eral rules  for  detormining  when  the  grantor  has 
used  language  sufBciently  explicit  to  exclude 
from  the  operation  of  tbe  deed  tbe  fee  to  the 
center  of  the  abutting  road.  The  Supreme  Ju- 
dicial Court  of  Massachusetts  has  decided  tbat 
it  is  impossible,  if  any  respect  is  to  be  paid  to 
the  principles  of  the  common  law  of  real  estate, 
to  hold  that  a  fee  in  land  not  described  can  pass 
as  appurtenant  to  that  which  is  described.  Tyler 
V.  Hammond,  11  Pick.  193.  But  in  the  later  cas- 
es especially  tbat  court  has  used  every  device  of 
logic  to  include  in  the  description  of  a  lot  by 
the  side  of  a  road  the  fee  to  the  center  of  the 
road.  It  has  treated  the 'highway  or  private 
way  in  the  description  of  a  lot  as  a  monument, 
and  in  obedience  to  the  rule  that  a  reference 
to  monuments  controls  descriptions  by  courses 
and  distances  it  has  carried  the  lot  to  the  cen- 
ter line  of  the  monument  however  clear  a  de- 
parture this  may  be  from  the  linear  or  super- 
ficial measurements.  It  would  seem  from  the 
language  of  Mr.  Justice  McLean,  speaking  for 
the  Supreme  Court  of  the  United  States  in 
Barclay  v.  Howell,  6  Pet  512,  that  the  difficulty 
of  passing  the  fee  in  the  adjoining  street  as 
appurtenant  to  the  conveyance  of  the  abutting 
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he  said:  "Where  the  proprietor  of  a  town  dis- 
poses of  all  his  interest  in  it,  he  would  seem  to 
stand  in  a  different  relation  to  tiie  right  of  soil, 
in  regard  to  the  streets  and  alleys  of  the  town, 
from  the  individual  over  whose  soil  a  public 
road  is  established,  and  who  continues  to  hold 
the  land  on  both  sides  of  it.  Whether  the  pur- 
chasers are  not,  in  this  respect,  the  owners  of 
the  soil  over  which  the  streets  and  alleys  are 
laid,  as  appurtenant  to  adjoining  lots,  is  a 
point  not  essentially  involved  in  this  case.' 

"The  whole  question  is  most  exhaustively 
discussed  by  the  learned  American  editors  of 
Smith's  Leading  Cases  (8th  Ed.,  vol.  2,  p.  178) 
in  the  notes  of  Dovaston  v.  Payne,  and  the  con- 
clusion reached  that  the  treatment  of  the  high- 
way as  a  monument  furnishes  the  means  to  in- 
clude the  fee  to  the  street  center  in  every  case 
where  there  is  not  express  language  excluding 
it.  See,  also,  3  Kent,  Comm.  349.  The  wisdom 
of  such  a  construction  is  manifest,  and  the 
great  weight  of  authority  suataina  it" 

Sanchez  v.  Grace  M.  Bl  Church,  114  Cal. 
295,  46  Pac.  2,  has  been  referred  to  In  other 
Jurisdictions  and  is  now  cited  to  us  as  sup- 
porting a  contrary  rule.  There  Is  language 
In  the  opinion  which,  taken  by  Itself,  would 
Justify  this  view  of  the  case,  but  which  hard- 
ly does  so  when  taken  In  connection  with  the 
facts  with  reference  to  which  It  was  nsed. 
The  map  In  that  case  did  not  show  the  lane 
on  which  the  lots  abutted  as  a  part  of  the 
subdivided  tract,  nor  did  the  grantor  own 
the  fee  of  the  lane  tuitll  after  It  was  vacated 
as  a  public  way.  Moreover,  the  claim  of  the 
grantee  was  that  by  a  conveyance  of  the  lots, 
described  by  reference  to  the  map,  there 
passed,  not  only  the  fee  to  one-half  of  the  va- 
cated lane  on  whldi  they  abutted,  but  the 
entire  width  of  the  lane  in  front  of  them, 
plus  land  on  the  further  side  of  the  lane 
which  had  never  been  in  a  street  and  which 
lay  between  the  lane  and  a  new  way  which 
had  been  opened,  title  to  all  of  which  the 
'  grantor  had  obtained  by  conveyance  from  its 
owners  after  the  vacation  of  the  lane.  The 
decision  upob  these  facts  cannot,  we  think, 
be  taken  as  establishing  as  the  law  of  this 
state  governing  such  a  case  as  the  present  a 
rule  contrary  to  that  which  now  so  strongly 
commends  Itself  to  us.  We  hold,  then,  that 
in  the  absence  of  any  circumstances  showing 
clearly  that  the  parties  intended  otherwise, 
tbe  deed  by  Martin  to  Lempertz,  describing 
the  lot  by  reference  to  tbe  map  of  the  tract, 
operated  to  convey  as  a  part  of  the  lot  the 
fee  in  Martin  to  tbe  center  line  of  the  streets, 
whlcb  the  map  showed  as  bounding  the  lots, 
although  such  streets  bad  been  previously 
abandoned  as  public  streets. 

[8,  9]  We  have  discussed  the  case  so  far  as 
If  there  was  no  evidence  other  than  the  lan- 
guage of  the  deed,  the  recorded  map,  and  tbe 
vacation  of  tbe  streets  as  public  streets, 
which  throws  light  upon  what  the  parties  to 
tbe  deed  really  meant  should  be  conveyed  by 
it.  Th«  final  question  in  the  case  is,  of 
course,  wliat  was  the  intent  of  the  parties! 


as  expressed  In  the  deed?  and  tbe  rule  which 
we  have  been  discussing  and  which  we  have 
adopted  is  after  all  but  a  rule  of  construc- 
tion, to  be  followed  if,  as  Is  usually  the  case, 
there  Is  nothing  whlcb  points  plainly  and 
certainly  to  a  contrary  intention,  but  not  to 
be  followed  If  there  is.  Section  2077,  Code 
Civ.  Proc.  In  the  present  case,  there  was 
other  evidence  introduced  for  the  purpose 
of  showing  the  intent  of  the  parties,  but  it  is 
of  little  significance.  That  which  is  most 
significant  is  that  the  land  in  tbe  streets  was 
assessed  for  taxes  as  a  part  of  the  adjoin- 
ing lots  after  the  streets  were  vacated,  and 
that  apparently,  for  the  evidence  is  very 
meager,  Martin,  after  her  conveyance,  allow- 
ed It  to  continue  to  be  so  assessed  and  the 
taxes  to  be  paid  by  Lempertz  and  her  suc- 
cessors without  concerning  herself  about  the 
matter.  The  testimony  shows  that  prior  to 
her  deed  to  Lempertz  she  was  aware  that  it 
might  be  that  as  an  incident  of  her  owner- 
ship of  the  lot  and  the  vacation  of  the  streets 
in  front  of  it  she  had  the  full  ownership  of 
one-half  of  the  streets  and  If  she  conceived 
that  she  was  dividing  what  she  owned  and 
conveying  but  a  part  of  it.  It  Is  to  be  suppos- 
ed both  that  she  would  have  her  deed  indi- 
cate this  unmistakably,  and  also  that  she 
would  concern  herself  about  the  matter  of 
taxes  on  the  part  she  retained,  and  would 
take  steps  to  bave  that  part  set  off  from  the 
part  she  conveyed,  and  separately  assessed. 
The  fact  that  she  did  not  attempt  to  have 
this  done  or  concern  herself  with  the  matter 
of  taxes.  If  be  really  the  fact,  would  seem  to 
Indicate  that  by  her  conveyance  she  In- 
tended to  part,  and  believed  she  had  parted, 
with  all  she  bad.  Outside  of  this  evidence, 
there  Is  practically  nothing  of  any  signifi- 
cance. Martin  herself  testified  that  she  did 
not  Intend  to  convey  the  land  In  the  streets, 
but  her  intention  In  this  respect  Is  to  be  as- 
certained by  what  she  said  in  the  deed  as 
construed  In  the  light  of  the  circumstances 
under  which  it  was  made  and  her  conduct 
with  reference  to  It,  and  not  by  extrinsic  tes- 
timony as  to  what  she  Intended.  Her  testi- 
mony was  wholly  incompetent,  and,  even 
though  admitted  without  objection,  entitled 
to  almost  no  weight.  It  is  wholly  insuffi- 
cient to  control  and  overcome  the  rule  of 
construction  we  have  been  discussing.  It  is 
also  to  be  borne  in  mind  that  In  case  of  doubt 
a  deed  Is  to  be  construed  In  favor  of  the 
grantee,  except  as  to  reservations  or  other 
provisions  which  it  may  contain  for  the  bene- 
fit of  the  grantor.  Section  1864,  Code  Civ. 
Proc.  The  rule  of  construction,  then,  which 
we  have  been  discussing  governs  the  case  up- 
on the  circumstances  shown  and  the  evidence 
appearing,  so  that  under  those  circumstances 
and  upon  that  evidence  the  deed  by  Martin 
to  Lempertz  operated  to  convey  to  the  latter 
as  a  part  of  the  lot  spedfled  In  the  deed  the 
land  In  controversy. 
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The  two  Judgments  appealed  from  are  re- 
versed. 

We  concur:  ANGELLOTTI.  C.  J.; 
SHAW,  J,;  LEINNON,  J.;  liAWLOE,  J.; 
WILBUR,  J. 

SLOANi;,  J.  (dissenting).  I  dissent  from 
the  majority  opini<m  that  land  which  was 
formerly,  but  is  no  longer,  a  street  or  high- 
way, passes  as  of  course  from  the  grantor  to 
the  grantee  by  a  deed  to  land  bordering  on 
said  vacated  street  or  highway. 

The  cwnmon-law  rule  governing  the  pre- 
■omptlon  in  relation  to  conveyance  of  land 
bordering  on  a  highway  or  stream  has  been 
formulated  in  our  Codes  as  follows: 

GlTll  Code,  i  1112: 

"A  transfer  of  land,  bounded  by  a  highway, 
passes  the  title  of  the  peraon  whose  estate  is 
transferred  to  the  soil  of  the  highway  in  front 
to  the  center  thereof,  unless  a  different  intent 
appears  from  the  grant." 

Section   2077, subdivision 4, Coded v.Proc.: 

"When  a  road,  or  stream  of  water  not  navi- 
gable, is  the  boundary,  the  rights  of  the  grantor 
to  the  middle  of  the  road  or  the  thread  of  the 
stream  are  included  in  the  conveyance,  except 
where  the  road  or  thread  of  tlie  stream  is  held 
under  another  title." 

The  obvious  limitation  to  this  rule  Is  that 
in  order  for  It  to  become  operatTve  there 
must  be  an  existing  highway  or  stream  at 
the  time  of  the  transfer.  How  can  it  be  logi- 
cally contended  that  such  a  conveyance 
carries  beyond  the  described  limits,  where 
the  highway  no  longer  exists,  more  than  In  a 
case  where  it  never  existed? 

The  only  theory  that  can  uphold  this  rule 
as  to  Tacated  streets  is  that  taken  by  the  ma- 
jority opinion  that  the  actual  boundary  of  a 
tract  bordering  on  a  highway  is  the  colter 
Une  of  such  highway,  and  that  the  abutting 
land  of  the  highway  is  an  integral  part  of 
the  lot  or  tract  and  remains  such  after  the 
highway  is  vacated.  This  is  avowedly  the 
position  taken  in  Justice  Olney's  opinion. 
He  says: 

'Tutting  it  another  way,  the  fee  in  the  half 
of  the  street  upon  which  the  lot  abuts  is  in 
fact  a  part  of  the  lot,  so  that  a  conveyance  of 
the  lot  conveys  the  fee  in  the  street  as  part  of 
it." 

If  this  is  the  correct  theory.  It  would  logi- 
cally follow  that  the  soil  of  the  street  would 
remain  a  part  of  the  lot,  although  the  ease- 
ment of  the  street  was  abandoned.  Such  a 
consideration  might  be  tenable  under  a  de- 
scription wblcli,  in  terms,  carries  the  botmd- 
aries  to  and  along  a  street  or  highway,  such 
reference  to  the  street  or  highway  being  read 
as  referring  to  the  median  line.  But  It  can- 
not consistently  apply  to  the  conveyance  of  a 
lot  as  delineated  on  a  map.  In  such  a  de- 
Boiption  the  outlines  and  dimensions  of  the 


tract  conveyed  are  plainly  defined  and  limit- 
ed by  scale  and  diagram,  which  show  the 
area  within  the  lines  of  the  plat  and  with- 
out the  street  To  hold  that  a  lot  so  describ- 
ed extends  to  the  center  of  the  street  is  a 
contradiction  of  terms.  The  reductio  ad 
absurdum  of  such  a  codstruction  is  demon- 
strated by  the  department  opinion  of  this 
court  in  the  case  of  Earl  v.  Dutour,  183  Pac. 
438.  6  A.  Ia  R.  1163.  In  that  case  the  plain- 
tiff and  defendant  acquired  title  respectively 
to  the  easterly  and  westerly  one-half  each  of 
lot  17  of  the  Hlllard  tract  as  per  recorded 
map  of  said  tract  On  the  westerly  border 
of  the  lot  as  delineated  on  the  map  Is  a  street 
60  feet  in  width.  The  plaintiff,  owning  the 
easterly  half  of  the  lot  contended,  In  accord- 
ance with  the  view  of  the  majority  of  the 
court  here  that  the  lot  extended  into  the 
street  and  that  his  half  of  the  lot  extended 
from  the  easterly  border  halfway  to  the  line 
marking  the  center  of  the  street  As  a  result 
If  the  lot  as  marked  on  the  map  happened  to 
be  an  ordinary  50-foot  town  lot,  but  included 
In  Its  legal  entity  30  feet  additional  of  street 
the  defendant  would  be  left  with  30  feet  of 
street  and  10  feet  of  real  available  land  as 
his  westerly  half  of  the  lot 

There  was  some  reason  for  plaintiff's  con- 
tention In  that  case,  since  the  plat  by  a  dot- 
ted line  carried  the  apparent  boundary  of 
the  lots  to  the  middle  of  the  street  Of 
course,  the  court  held,  as  Justice  demanded, 
that  In  such  case,  when  the  deed  referred  to 
the  undivided  half  of  a  lot  It  meant  lot  and 
not  street 

But  let  us  consider  a  more  extreme  and  not 
at  all  Impossible  Illustration.  Suppose  we 
have  a  50-foot  lot  abutting  on  the  west  upon 
a  100-foot  street.  The  owner  conveys  the 
west  half  of  the  lot  If  the  boundary  of  the 
lot  Is  the  middle  of  the  street  the  grantee 
gets  nothing  but  street. 

It  would  be  a  queer  construction  that 
would  deSne  the  two  halves  of  a  lot  separate- 
ly conveyed  as  Including  only  the  land  with- 
in the  prescribed  boundaries  of  the  map, 
but  would  embrace  30  or  40  additional  feet 
of  street  within  Its  dimensions  in  the  convey- 
ance of  the  entire  lot.  It  would  present  a 
condition  In  which  the  whole  Is  greater  than 
Its  parts.  We  must  accept  this  incongruity 
as  the  legal  effect  of  such  a  conveyance,  or 
hold  that  the  transfer  by  reference  to  lot 
numbers  which  carries  title  to  the  center  of 
the  adjacent  street  does  so  by  way  of  Intend- 
ment as  Bomethlng  appurtenant  to  but  out- 
side the  land  described,  and  not  on  the  theory 
that  the  law  enlarges  the  lot  by  extending 
Its  boundaries  to  the  middle  of  the  street 

Under  the  plain  terms  of  the  law,  this  can 
only  result  when  the  abutting  land  Is  at  the 
time  of  the  conveyance  Impressed  with  the 
public  easement  of  a  street  or  highway.  It 
Is  said  that  the  Intention  of  the  parties  must 
prevail,  and  that  In  these  conveyances  the 
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law  presumes  the  Intention  of  the  grantor  to 
transfer  his  title  In  the  fee  of  the  street,  bnt 
that  is  true  only  when  there  Is  a  street. 
Such  is  the  doctrine  laid  down  In  the  only 
decision  of  this  court  heretofore  considering 
this  question.  In  Sanchez  v.  Grace  M.  IB. 
Church,  114  Cal.  295,  46  Pac.  2,  It  was  said 
as  to  land  formerly  part  of  a  highway, 
claimed  under  conveyance  after  the  public 
way  had  been  vacated: 

"A  more  •erions  question  is  whether  the  land 
in  Messer's  lane  to  the  middle  of  it  did  not  be- 
come, when  the  lane  was  vacated,  by  a  sort  of 
accretion,  parcel  of  the  abutting  lots  so  as  to 
pass  with  them  by  the  deed  to  Leonls  without 
farther  designation.  •  •  •  We  thinic  no  such 
role  can  obtain  in  this  case;  the  conveyance 
of  land  bounded  by  a  highway  is  presumed  to 
carry  title  to  the  median  line  of  the  way,  but 
there  is  no  reason  in  a  lilce  presumption  to  in- 
clude land  which  has  formed,  but  forms  no  long- 
er, part  of  a  highway." 

While  the  doctrine  laid  down  in  this  de- 
cision Is  wealieued  as  authority  by  uncer- 
tainty as  to  who  was  the  owner  In  the  fee  of 
the  lane.  It  Is  at  least  a  clear  and  explicit  ex- 
pression of  the  view  at  that  time  approved 
by  the  court  on  this  point. 

The  above  doctrine  is  clearly  adopted  by 
the  Supreme  Court  of  Minnesota.  White  v. 
Jefferson,  110  Minn.  2T6,  124  N.  W.  374,  125 
N.  W.  262,  32  L.  R.  A.  (N.  S.)  778,  784,  pre- 
sents a  case  directly  in  point  One  Allie 
Hewitt  owned  "lots  23  and  24,  Hewitt's  out- 
lots.  First  division,  according  to  the  record- 
ed plat  thereof."  This  ownership  carried 
title  to  the  center  of  an  adjacent  street. 
This  street  was  vacated  by  the  dty  council. 
Thereafter  the  defendants  acquired  title  un- 
der a  deed  containing  the  foregoing  descrip- 
tlcm.  Answering  defendants'  claim  that  the 
vacated  strip,  which  was  still  owned  by  the 
grantor  at  the  time  of  the  conveyance,  passed 
with  the  deed  to  the  lots,  the  court  says: 

"On  principle  the  answer  is  clear.  In  the 
first  case  at  the  time  of  the  transfer,  the  Iota 
would  front  on  a  street;  in  the  second  case, 
they  would  not  front  on  a  street.  A  conveyance 
according  to  a  plat  is  a  conveyance  by  record- 
ed metes  and  bounds,  except  where  the  lots 
front  on  a  street" 

The  opinion  in  this  case  contains  an  ex- 
haustive  examrinatlon   of  the  principle  in- 


volved and  the  authorities  on  the  subject, 
and  quotes  with  approval  the  rule  stated  In 
Sanchez  v.  Grace  M.  £.  Church,  supra. 

Other  decisions  favoring  the  same  rule  are 
Brown  ▼.  Tttber,  108  Iowa,  1,  72  N.  W.  416;- 
Overland  Machine  Co.  v.  Alpenfels,  30  Colo. 
171,  69  Pac.  674 ;  Harris  v.  Elliott,  10  Pet  25, 
9  L.  Ed.  333 ;  Chicago  Lumber  Co.  v.  Driving 
Park,  97  Iowa,  26,  65  N.  W.  1017. 

The  presumption  that  a  conveyance  of  land 
abutting  on  a  public  street  or  highway  car- 
ries to  the  middle  of  the  street  is  founded 
evidently  on  a  rule  of  public  policy  which 
discourages  the  separation  of  the  title  to  the 
soil  of  highways  from  the  adjacent  tracts 
on  account  of  the  intimate  use  and  associa- 
tion of  such  streets  to  the  abutting  owner. 
For  many  uses  the  abutting  soil  of  the 
streets  is  of  value  to  the  adjacent  owner, 
where  it  would  be  Talueless  to  a  separate 
proprietor  of  the  fee  while  subject  to  the 
easement  of  a  street  4  R.  C.  L..  pp.  7,  8; 
NorcroBS  v.  Griffiths,  65  Wis.  599,  27  N.  W. 
606,  56  Am.  Rep.  642;  9  Corpus  Juris,  197,  | 
84.  None  of  these  reasons  of  policy  apply 
where  the  land  Is  no  longer  part  of  a  high- 
way. 

While  there  is  an  opposing  line  of  author- 
ities outside  of  California  supporting  the 
views  of  the  majority  opinion,  I  thinlc  the 
doctrine  here  contended  for  Is  more  in  har- 
mony with  reason  and  the  fundamental  rules 
governing  title  to  real  property. 

No  question  is  raised  in  the  case  before  us 
as  to  continued  rights  of  easement  in  these 
streets  in  behalf  of  adjacent  owners,  as  are 
Involved  and  the  subject  of  dlscusslcm  in 
Danielson  t.  Sykes,  157  0*1.  688,  109  Pac.  87, 
28  L.  R.  A.  (N.  S.)  1024,  and  Bltlnge  v.  San- 
tos, 171  C^I.  278,  152  Paa  915,  Ann.  Cas. 
1917A,  1143,  dted  in  Justice  OLNEY'S  opin- 
ion. Nor  is  there  any  element  of  estc^pel,  as 
there  might  be  In  case  of  a  grant  by  refer- 
ence to  a  map  showing  the  lands  abutting 
upon  streets,  where  the  grantee  accepts  con- 
veyance In  reliance  upon  such  map  and  with- 
out knowledge  that  the  street  had  been  va- 
cated. In  this  case  the  streets  had  been 
closed  for  upwards  of  12  years,  the  proceed- 
ings vacating  them  were  matters  of  record, 
and  there  is  no  pretense  that  the  grantees 
were  not  aware  of  the  fact  at  the  time  of 
their  purchase. 
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MILLER  tt  Jd.  V.  STATE.    (No.  A^644.) 

(OHminal  Court  of  Appeal*  of  Oklahoma. 
June  11,  1921.) 


(ByJtabu*  by  (A«  Court.) 

1.  Criminal  law  «s>i069(l)'— la  nUdeneaaor 
ease*  the  greatest  leagth  of  time  for  appeaj 
is  120  days  from  data  of  Jndgmeat. 

An  appeal  to  this  coart  lies  frocn  the  jtidf 
ment  of  conyiction,  and  in  a  misdemeanor  case 
the  greatest  length  of  time  allowed  for  lodging 
the  appeal  in  this  court  la  120  days  from  the 
date  of  the  rendition  of  judgment. 

2.  Criminal  law  «=3l004,  1005— iManner  of  tak- 
iag  appeals  proper  matter  of  legislative  oon- 
trol;   appeal  statote  mandatory. 

WhOe  the  appeal  may  be  taken  by  defend- 
ant as  a  (natter  of  right  from  a  judgment  of 
conviction,  the  manner  of  taking  and  perfecting 
such  appeal  is  a  proper  matter  of  legislative 
control,  and  the  statute  prescribing  the  manner 
in  whi«^  an  appeal  can  be  taken  is  mandatory. 

3.  CrimlMl  law  «» 1 069(6)  —  Failure  to  file 
appeal  within  time  allowed  fatal. 

A  failure  to  file  the  appeal  in  the  appellate 
court  within  the  time  allowed  by  law  is  fatal 
to  the  appeal,  and  the  appellate  court  has  no 
discretion  to  hear  and  determine  appeals  on 
the  merits  when  they  are  not  taken  within  the 
time  preacribed  by  atatute. 

Appeal  from  Ounty  (3onrt,  Texas  Connty ; 
(ieorge  M.  Frittz,  Judge. 

F.  S.  Miller  and  Fred  Miller  were  convict- 
ed of  a  riolatlon  of  the  prohibitory  liquor 
law,  and  they  appeal.  Appeal  dismissed,  and 
cause  remanded,  with  directions. 

James  K.  BresUn,  of  Goymon,  tor  plain, 
tiffa  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  E.  U  Fulton, 
Aaat.  Atty.  Gen.,  tor  the  State. 

FEB  CUHIAM.  This  la  an  attempted  ap- 
peal from  the  county  court  of  Texas  county, 
wbereint  on  the  10th  day  of  June,  1919,  a 
judgment  of  conviction  was  render^  against 
each  of  the  defendants  of  maintaining  a  liq- 
uor nuisance,  and  punishment  of  each  fixed  at 
a  fine  of  $200  and  intpriaonment  In  the  conn* 
ty  Jail  for  a  period  of  60  days.  Defendants 
hare  attempted  to  take  an  appeal  from  this 
judgment 

The  Attorney  General  baa  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
same  was  not  filed  in  this  court  within  120 
days  from  the  date  the  Judgment  was  ren- 
dered. 

[1]  An  examination  of  the  record  discloses 
that  Judgment  was  rendered  on  the  10th  day 
of  Jnne,  1919,  and  that  the  case  made  and  pe- 
tition in  error  were  not  filed  in  this  court  un- 
til the  15th  day  of  October,  1915,  more  than 
120  days  after  the  rendition  of  said  judg- 
ment This  being  an  attempted  appeal  from 
a  judgment  of  conviction  for  a  inisdemennor, 
the  greate.st  length  of  time  within  which  the 
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appeal  must  l>e  lodged  In  this  court  Is  120 
days  from  the  date  of  the  rendition  of  Judg- 
ment Section  5991,  Revised  Laws  1910.  The 
appeal  to  this  court  lies  from  the  judgment 
Section  59S8,  Revised  Laws  1910. 

[2]  While  the  appeal  may  be  taken  by  de- 
fendant as  a  matter  of  right  from  a  judgment 
of  conviction,  the  manner  of  taking  and  per- 
fecting such  appeal  is  a  proper  matter  of  leg- 
islative control.  Waggoner  t.  State,  13  OkL 
Or.  715,  167  Pac.  237. 

The  statute  prescribing  the  manner  pi 
which  an  appeal  can  be  taken  Is  mandatory, 
and  a  failure  to  file  the  appeal  In  the  ai^)el- 
late  court  within  the  time  allowed  by  law  la 
fatal  to  the  appeal.  Green  v.  State,  7  Okl. 
Cr.  6,  120  Pac.  1037;  Gorman  v.  State,  0  Okl. 
Or.  351,  131  Pac  939. 

[3]  There  is  no  provision  of  law  which 
Tests  this  court  with  discretion  to  bear  and 
determine  appeals  on  the  merits  whon  fhey 
are  not  taken  within  the  time  prescribed  by 
statute.  Howey  t.  State,  9  Okl.  Cr.  453,  132 
Pac.  499. 

Case-made  and  i>etltion  in  error  not  bar- 
ing been  filed  In  this  court  within  120  days 
after  the  rendition  of  Judgment,  this  bring  a 
misdemeanor  conviction,  the  motion  of  the 
Attorney  General  to  dismiss  the  appeal  must 
necessarily  be  sustained. 

It  is  therefore  ordered  and  adjudged  that 
the  appeal  be  dismissed,  and  the  cause  is  re- 
manded to  the  trial  court,  with  directions  to 
carry  into  effect  the  judgment 


(S2  Cal.  App.  66) 

ISRAEL  V.  BRYAN  et  al. 
(Civ.   3438,   3450.) 

(District  C!ourt  of  Appeal,  Second  District,  Dl* 
vision  1,  California.  March  26,  1921.  Hear- 
ing Denied  by  Supreme  Court  May  23,  1921.) 

1.  Jndgment  «=3S25— Assamed  to  bo  roaderotf 
as  of  date. 

In  the  absence  of  anything  contained  in  the 
record  inconslsteDt  therewith,  a  recital  in  the 
judgment  that  it  was  rendered  on  a  certain  date 
must  be  accepted  as  true,  though  not  filed  by 
the  clerk  until  later. 

2.  Judgment  «=>7I3(I)— Former  determination 
In  mandamus  proceeding  that  oourt  had  Jn* 
risdiction  to  order  sabstltutioa  of  parties  hoM 
roe  adjudicate. 

Where  the  District  <3ourt  of  Appeal,  on  ap- 
plication for  writ  of  mandate  againat  the  nu- 
perior  court  determined  that  such  court  had 
jurisdiction  to  make  and  order  a  substitution 
of  defendanta  in  a  pending  action  under  Code 
Civ.  Proc.  S  386,  such  determination  must  be 
deemed  res  adjudicata  as  to  such  question  on 
a  subsequent  appeal  in  the  action  proper  by  the 
applicant  for  the  writ  of  mandate. 

3.  Creditors'  suit  «=»48— Finding  bold  sufficient 
to  show  that  levy  of  execution  was  made. 

In  the  absence  of  any  evidence  showing  how 
a  levy  under  an  execution  was  made,  the  flnd- 
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ing  of  the  trial  eonrt  ttiat  ezeention  waa  served 
npoD  the  person  ha-rlng  money  of  judgment 
debtor  in  his  possesaioB  implies  that  it  was  duly 
served  in  eompUanee  with  Code  Civ.  Proc.  (  542, 
aubd.  5,  and  section  688. 

4.  Creditors'  salt  «=328— No  aotloii  agalast 
debtor  without  proof  of  return  of  execution 
unsatisfied  or  levy  of  attachment,  but  substi- 
tution of  Judgment  creditor  proper  In  aotioo 
by  third  party  claiming  fund. 

A  judgment  creditor  cannot  maintain  an 
action  at  law  against  a  debtor  of  his  debtor 
without  the  issuance  and  levy  of  a  writ  of  at- 
tachment, and  cannot  maintain  a  creditors'  bill 
to  subject  property  to  the  payment  of  the 
judgment  without  alleging  and  proving  that  an 
execution  has  been  returned  unsatisfied,  but 
anch  rules  did  not  apply  to  a  judgment  cred- 
itor attempting  to  levy  execution  on  money  de- 
posited with  a  justice  of  the  peace  by  the  debt- 
or, and  in  suit  by  a  third  person  against  the 
jastice  of  the  peace  to  recover  the  money,  the 
judgment  creditor  was  properly  substituted  as 
defendant  on  application  by  the  justice  under 
Code  Civ.  Proc.  §  386,  as  the  creditor's  only 
course  was  by  answer  to  set  forth  its  right  to 
the  suit,  and,  as  between  itself  and  plaintiff  as 
other  claimant,  submit  the  question  to  the  de- 
termination of  the  court. 

5.  Appeal  and  error  ®s>ll70(l)— No  reversal 
where  Justice  waa  done. 

Even  though  there  were  irregularities  in 
anbstituting  parties,  judgment  rendered  must 
be  affirmed  under  Const,  art.  6,  $  4%,  where 
it  was  a  just  and  righteous  disposition  of  the 
case. 

On  Hearing  in  Supreme  Court. 

6.  Sheriffs  and  constables  «=»  1 34  — Sheriff 
proper  party  In  action  to  recover  fund  at- 
tached. 

In  an  action  against  a  justice  of  the  peace 
to  recover  a  deposit,  where  a  judgment  creditor 
of  another  person  was  substituted  as  party 
defendant,  a  sheriff,  who  had  served  notice  of 
attachment  on  the  money  in  the  hands  of  the 
justice  under  a  claim  by  the  judgment  creditor 
that  the  fund  belonged  to  the  judgment  debtor, 
was  properly  made  a  defendant,  where  he  had 
made  no  return  upon  the  writ  of  attachment. 

7.  Sheriffs  and  constables  <s=>  1 30— Sheriff  has 
right  to  defend  title  of  attachment  defendant. 

A  sheriff  who  has  attached  property  has 
the  right  to  defend  the  title  of  the  attachment 
defendant  thereto  so  as  to  protect  his  writ,  at 
least  until  he  has  made  return  so  that  the 
plaintiff  in  the  action  may  make  his  defense 
thereto. 

8.  Interpleader  «=>■&— All  persons  having  right 
or  Interest  properly  made  parties. 

The  proceeding  in  interpleader  is  one  in 
equity,  and  all  persons  having  any  right  or  in- 
terest to  protect  may  properly  be  made  parties. 

8.  Appeal  and  error  <s=>935(i)— Assumed  that 
amendment  of  Judgment  was  made  under  au- 
thority of  certain  statute. 
Where  there  was  no  notice  of   entry  of 
Judgment,  which  was  entered  on  June  9th,  an 
amendment  dated  August  6th  and  filed  August 


9th  must  be  assumed  to  have  been  made  under 
the  authority  of  Code  Civ.  Proc.  |  663a,  and 
it  must  be  assumed  that  notice  of  motion  to 
amend  was  made  within  the  limit  prescribed. 

Appeals  from  Superior  Court,  San  Diego 
County;  O.  N.  Andrews,  Judge. 

Action  by  F.  Israel  against  Solon  Bryan. 
James  C.  Byers,  Sheriff,  and  others  were 
substituted  as  defendants.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed 
In  District  Oourt  of  Appeal,  and  hearing  de- 
nied in  Supreme  Court. 

See,  also,  186  Pac.  682. 

E.  J.  Henning  and  W.  H.  Wylle^  both  o( 
San  Diego,  for  appellant 

Eugene  Daney  and  Heskett  &  Sample,  all 
of  San  Diego,  for  respondents. 

SHAW,  J.  In  an  opinion  filed  on  Decem- 
ber 20,  1920,  the  Judgment  herein  was  re- 
versed upon  the  sole  ground  that  the  court 
erred  in  making  an  order  that  upon  defend- 
ant Bryan  depositing  in  court  the  fund  in 
controversy  he  be  discharged  from  liability, 
and  other  defendants,  who  were  asserting 
claim  to  the  money,  substituted  in  Ills  place. 
The  decision  was  based  upon  the  fact  that, 
as  shown  by  the  record  then  presented,  Bry- 
an had  an  answer  on  file  in  the  action,  and 
hence  the  order  made  was  In  violation  of  the 
provisions  of  section  386,  Code  of  Civil  Pro- 
cedure, which  requires  that  in  such  cases  it 
be  made  before  answer  filed.  The  case  in- 
volves two  appeals,  both  of  which  are  baded 
upon  the  Judgment  roll  alone 

The  history  of  the  matter,  as  appears  from 
the  findings  and  record  as  corrected  by  dim- 
inution thereof  allowed  by  the  court  after 
the  making  of  the  order  granting  the  rehear- 
ing, is  as  follows:  It  Is  alleged  in  the  com- 
plaint, filed  on  April  8,  1918,  that  plaintiff, 
on  February  11,  1918,  deposited  with  Solon 
Bryan,  Justice  at  the  peace,  the  sura  of  $3,000 
cash  bail  to  secure  the  appearance  of  F.  M. 
Couden  at  ai  preliminary  hearing  npon  a 
criminal  charge  filed  against  him;  that  at 
said  hearing,  held  on  February  21,  1918, 
Couden  was  discharged,  and  on  February 
26th  following,  plaintiff  demanded  that  Bry- 
an return  and  redeliver  to  him  the  $3,000  so 
deposited,  which  demand  was  refused; 
wherefore  plaintiff  prayed  Judgment  against 
defendant  Bryan  for  the  sum  of  $3,000  and 
interest  from  the  date  of  the  demand.  To 
this  complaint  Bryan,  on  May  15,  1918,  filed 
an  answer,  wherein  he  admitted  the  making 
of  the  deposit  by  plaintiff  for  the  purpose 
stated  in  the  complaint,  but,  on  Information 
and  belief,  denied  that  the  same  was  the 
property  of  plaintiff,  and  alleged  that  in 
truth  and  in  fact  the  same  belonged  to  and 
was  the  property  of  F.  M.  Couden,  who  waa 
entitled  to  the  same ;  that  on  February  21st, 
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after  tbe  release  of  Couden  and  tbe  dismiss- 
al of  tbe  criminal  cbarge,  the  sheritC  of  San 
Diego  county  serred  upon  blm  an  ezecntlon 
issued  out  of  ttie  superior  court  of  San  Diego 
county  up<Hi  a  Judgment  rendered  against 
tlie  defendant  in  the  case  of  the  Birst  Nation- 
al Bank  against  F.  M.  Couden,  and,  asserting 
that  the  said  sum  of  $3,000  in  his  possession 
was  the  property  of  Couden,  demanded  tliat 
defendant  Bryan  deliver  the  same  to  the  sher- 
iff, but  tliat  defendant  Bryan  refused  to  de- 
liver the  money  to  tbe  sheriff  upon  said  writ 
of  execution  or  otherwise,  or  to  deliver  the 
same  to  plaintiff  unUI  the  question  as  to 
which  of  said  claimants  was  entitled  to  tbe 
same  was  determined  by  the  court ;  followed 
by  a  prayer  that  the  court  determine  and  ad- 
judge to  whom  said  fund  belongs. 

Upon  the  ai>plication  of  Bryan  he  was  per- 
mitted to  withdraw  this  answer,  and  granted 
five  days  within  which  to  answer  the  com- 
plaint. Thereafter,  and  within  the  time  so 
fixed  for  filing  an  answer,  Bryan,  purporting 
to  act  under  the  provisions  of  section  386, 
Code  of  Civil  Procedure,  and  pursuant  to 
notice  givoi,  made  a  motion  for  an  order 
•ubstituting  James  O.  Byers  as  sheriff  of 
Safa  Diego  county  and  tbe  First  Xational  Bank 
of  San  Diego  as  defendants  in  the  action, 
and  that  upon  his  depositing  in  court  the 
said  sum  of  $3,000  he  be  discharged  from  lia- 
bility to  any  of  said  parties  on  account  of 
said  deposit  so  made  with  him  by  plaintiff. 
This  motion  was  supported  by  an  afiSdavlt 
setting  forth  in  substance  the  facta  contain- 
ed in  tbe  answer  filed  by  Bryan  to  the  com- 
plaint herein.  Thereupon,  on  May  24,  1918, 
the  court  made  an  order  granting  his  motion, 
and  substituted  as  defendants  in  said  action 
James  C.  Byers  as  sheriff  and  tbe  First  Na- 
tional Bank  of  San  Diego,  CaiL,  and  there- 
after made  its  order,  reciting  that  Bryan  had 
compiled  with  its  direction  with  reference  to 
the  deposit  in  court  of  said  sum  of  money, 
and  ordered,  adjudged,  land  decreed  that 
Bryan  be  fully  discharged  and  released  from 
any  liablilty  whatsoever  to  any  of  tbe  parties 
in  tbe  action,  and  dismissed  blm  as  a  de- 
fendant therein. 

The  sheriff  and  First  National  Bank,  as 
substituted  defendants,  filed  their  joint  an- 
swer, alleging  the  money  upon  which  the  ex- 
ecution had  been  levied  to  satisfy  the  judg- 
ment entered  against  defendant  in  the  case 
ot  the  bank  against  Couden  was  the  property 
of  tbe  latter,  and  praying  that  the  same  be 
applied  in  payment  of  said  judgment.  Up- 
on tbe  Issues  so  Joined,  the  .court,  among 
other  adverse  findings  to  plaintiff,  found 
that  the  sum  of  money  so  deposited  with 
Bryan  was  the  property  of  Couden,  and,  on 
June  9,  1919,  rendered  and  entered  a  judg- 
ment that  plaintiff  take  nothing,  and  "de- 
fendants do  have  and  recover  of  and  from 

said  plaintiff  the  sum  of  I ,  costs  and 

disbursements  incurred  in  this  action,"  thus 


leaving  the  subject  of  the  litigation,  in  so 
far  as  concerned  the  rights  of  the  bank  there- 
to, undetermined.  On  August  7,  1919,  plain- 
tiff gave  notice  of  appeal  from  this  judgment. 
After  the  rendition  thereof  and  as  recited 
therein,  tbe  court,  on  August  6th,  rendered 
an  amended  judgment,  dated  August  6th, 
indorsed  "Filed  August  9,  1919,  J.  B.  Mc- 
Lees,  Clerk,"  whereby  the  First  Natlwial 
Bank  was  awarded  the  amount  due  on  its 
Judgment  against  Couden.  Thereafter  plain- 
tiff filed  a  notice  of  appeal  from  the  Judg- 
ment as  so  amended.  As  ground  for  the  re- 
versal thereof  counsel  for  appellant  insists 
that  it  was  rendered  on  August  9th,  two  days 
after  tbe  appeal  had  been  taken  on  August 
7tb  from  tbe  original  judgment  theretofore 
rendered  on  Jime  9th,  by  reason  of  which,  if 
in  fact  the  judgment  was  rendered  on  Au- 
gust 9th,  tbe  effect  thereof,  as  claimed  by 
appellant,  was  to  remove  the  case  from  the 
jurisdiction  of  the  superior  court. 

[1]  The  amended  judgment,  however,  con- 
tains the  recital  that — 

"On  the  6th  day  of  Angnst,  1919,  pnrsuant 
to  due  notice  regularly  given,  the  plaintiff  hav- 
ing in  open  court  moved  that  said  judgment  be 
amended  by  including  therein  a  final  disposition 
of  the  funds  now  impounded  by  this  court,  to 
wit,  the  sum  of  $3,000,  heretofore  deposited 
with  the  court  by  the  former  defendant  herein, 
Solon  Bryan,  pursuant  to  the  order  of  the  court 
heretofore  made  herein,  and  the  motion  of 
the  said  plaintiff  being  now  granted,  wherefore, 
by  reason  of  the  law  and  the  premises,  it  is 
hereby  ordered,  adjudged,  and  decreed  that," 
etc. 

Conceding  that  jurisdiction  to  render  this 
amended  Judgment  could  not  be  conferred  by 
the  fact  that  the  action  of  the  court  was  on 
plaintifTa  motion  (Kinard  v.  Jordan,  175  CaL 
13,  164  Pac.  894;  Parkside,  etc.,  Co.  v.  Mao- 
Donald,  167  Oal.  346,  139  Pac.  805),  never- 
theless, in  the  absence  of  anything  contained 
in  the  record  inconsistent  therewith,  the  re- 
cital that  the  judgment  was  rendered  on  Au- 
gust 6th  must  be  accepted  as  true.  Hence 
we  must  assume  the  Judgment,  though  not 
filed  by  the  clerk  or  entered  until  August 
9th,  was  rendered  as  stated  therein  on  Au- 
gust 6,  1919,  and  prior  to  the  appeal,  at 
which  time  the  court  had  jurisdiction  to 
amend  the  judgment  theretofore  entered. 
Takekawa  v.  Hole,  170  Cal.  323, 149  Pac.  593; 
City  &  County  v.  Brown,  153  Cal.  644,  96 
Pac.  281. 

[21  As  to  the  original  Judgment  rendered 
on  June  9,  1919,  and  so  amended,  as  stated, 
by  order  of  court  on  Aug^ust  6th,  appellant's 
.chief  contention  is  that,  by  reason  of  the 
fact  that  Bryan  had  filed  an  answer  in  said 
action  so  brought  by  plaintiff  against  him,  tbe 
court  bad  no  power  under  the  provisions  of 
section  386,  Code  of  Civil  Procedure,  to  make 
the  order  releasing  him  from  Uabitlty  as  a 
defendant,  and  substituting  the  bank  as  de- 
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fendant  la  wM  action.  In  an  atipllcatlon 
made  by  plaintiff  for  a  writ  of  mandate 
against  the  superior  court,  he  made  the  same 
contention,  based,  as  now,  u^n  the  ground 
that,  notwithstanding  the  fact  that  Bryan 
had  no  answer  on  file  when  the  order  of  sub-, 
stitutlon  of  defendants  was  made,  the  court 
bad  no  jurisdiction  to  make  it,  and  in  decid- 
ing the  question  the  court,  in  Israel  ▼.  Su- 
perior Court,  185  Pac.  682,  said: 

"That  the  conrt,  in  permitting  the  defendant 
Bryan  to  withdraw  his  answer,  was  acting  with- 
in its  jnrisdiction,  is  not,  and,  in  our  opinion 
cannot  be,  questioned  in  this  proceeding.  Miles 
et  al.  T.  Danfortli,  37  Ili.  157;  Rowan  ▼.  Kirk- 
patrick,  14  111.  1;  Bash  v.  Evans,  40  Ind.  256. 
Tlie  order  permitting  the  withdrawal  of  tlie  an- 
swer and  granting  leave  to  file  another  was 
made  at  the  same  time;  hence  the  answer  on 
file  protected  defendant  from  default  to  a  time 
when  the  order  granting  five  days  within  which 
to  file  another  answer  became  operative  and 
in  effect,  prior  to  the  expiration  of  which  time 
the  fund  was  deposited  in  court  and  the  order 
made  releasing  Bryan  from  liability.  In  effect 
the  situation  was  the  same  as  though  defend- 
ant, instead  of  filing  the  answer  so  withdrawn, 
had  asked  and  obtained  from  the  court  an  ex- 
tension of  time,  not  exceeding  80  days,  within 
which  to  answer,  aa  provided  in  section  1054, 
Code  of  Civil  Procedure.  Hence  we  are  of 
the  opinion  that  the  conrt  in  the  exercise  of  Its 
discretion,  and  acting  within  its  jurisdiction,  had 
power  to  permit  the  answer  to  be  withdrawn 
and  to  grant  defendant  time,  not  exceeding  30 
days  in  addition  to  that  allowed  by  the  Code 
(section  1054,  supra)  within  which  to  file  an  an- 
swer. This  being  true  land  there  being  no  an- 
swer], it  must  follow  that  the  proceedings  had 
and  taken  pursuant  to  the  provisions  of  section 
S86,  Code  of  Civil  Procedure,  tmder  which 
Bryan  deposited  the  fund  in  controversy  in 
court  and  the  substitution  of  the  parties  de- 
fendant was  made,  were  within  the  power  of 
the  conrt" 

Having,  In  Israel  ▼.  Superior  Court,  supra, 
held  the  court  had  jurisdiction  to  make  the 
order,  the  decision  there  made  must  be  deem- 
ed res  adjudlcata  as  to  the  question  now 
again  presented. 

[3]  The  court  in  express  terms  found  that 
the  writ  of  execution  was  served  upon  Bry- 
an, and  "that  on  the  26th  day  of  February, 
1918,  the  said  Solm  Bryan  made  his  return 
as  demanded,  *  *  *  in  which  he  report- 
ed that  he  had  possession  of  and  was  holding 
said  sum  of  $3,000."  Appellant  Insists  that 
such  finding  Is  Insufficient  to  show  that  the 
levy  was  made  In  the  manner  provided  by 
statute  upon  the  money  so  deposited  with 
Bryan.  Section  688,  Code  of  Olvll  Procedure, 
under  tlQe  of  "What  Shall  be  Liable  to 
be  S^ced  In  Execution,"  provides  that  all 
moneys  of  the  judgment  debtor  are  liable  to 
execution,  and  where,  as  here,  held  by  one 
other  than  the  judgment  debtor,  it  "may  be 
levied  upon  *  *  *  In  like  manner  as  like 
property  may  be  attached."    And  subdivision 


S  of  section  642,  Code  of  Civil  Procedure, 
provides  how  sacb  property  shall  be  levied 
upon  under  a  writ  of  attachment,  namely,  by 
leaving  with  the  person  having  possession 
or  control  of  the  money  a  notice  as  therein 
prescribed.  It  is  a  well-settled  rule  that 
findings  of  fact  made  by  a  trial  court  are  to 
receive  such  construction  as  will|  .upholdi 
rather  than  defeat  the  judgment  based  there- 
on. In  the  absence  of  any  evidence  showing 
bow  the  levy  was  made,  the  finding  of  the 
court  that  the  execution  was  served  upon 
Bryan  Implies  that  it  was  duly  served  in  full 
compliance  with  the  provisions  of  the  stat- 
ute. 

[4]  We  may  concede  that,  as  claimed  by 
appellant,  a  judgment  creditor  cannot  main- 
tain an  action  at  law  against  a  debtor  of  bis 
debtor  without  the  issuance  and  levy  of  a 
writ  of  attachment,  and  that  no  proceeding 
therefor  was  had  in  this  action,  and  like- 
wise concede  that  plaintiff  cannot  maintain 
a  creditors'  bill  to  subject  property  to  the 
payment  of  a  judgment  without  alleging  and 
proving  that  an  execution  has  been  returned 
unsatisfied.  Matteson,  etc.,  Co.  v.  Ck>uley, 
144  C!al.  483,  77  Paa  1042;  Herriich  v.  Kauf- 
mann,  99  ObL  271,  33  Pac.  857,  37  Am.  St. 
Bep.  60.  But  the  First  National  Bank,  as 
judgment  creditor  of  (liouden,  ^as  not  seek- 
ing to  recover  from  either  Israel  or  Bryan  as 
a  debtor  of  Couden,  but  by  virtue  of  its 
judgment  against  the  latter  It  caused  the 
levy  of  execution  to  be  made  upon  the  fund 
in  the  hands  of  Bryan,  claiming  that  the 
same  was  the  property  of  (Douden.  By  rea- 
son of  Bryan  depositing  the  money  in  court 
and  his  release  from  liability,  the  bank  could 
not  proceed  upon  supplementary  proceedings 
to  have  the  money  applied  in  satisfaction  of 
the  execution.  As  a  substituted  party.  Its 
only  course  was  by  answer  to  set  forth  its 
right  to  the  fund,  and,  as  between  itself  and 
plaintiff  as  other  claimant,  submit  the  ques- 
tion to  the  determination  of  the  court. 

[6]  That  the  fund  so  deposited  by  plaintiff 
with  Solon  Bryan  and  upon  which  the  execu- 
tion was  levied  was  at  all  times  in  question 
the  property  of  Couden  conclusively  appears 
from  the  finding  made  by  the  court  upon  the 
trial  of  the  issue  as  to  ownership  thereof, 
and  that  the  action  of  the  court,  in  the  cus- 
tody of  which  the  money  was  by  its  order 
deposited,  in  applying  the  same  to  the  pay- 
ment of  a  valid  judgment  rendered  In  favor 
of  the  bank  and  against  Couden,  was  a  just 
and  righteous  disposition  of  the  same,  can- 
not be  questioned.  Under  these  drcumstanc- 
es,  even  though  conceding  there  were  irreg- 
ularities In  the  proceedings,  nevertheless  th« 
judgment,  in  accordance  with  the  provision* 
of  section  4%  of  article  6  of  the  Constitutloa 
should  be  affirmed. 

The  objection  that  the  sheriff  was  by  the 
order  Improperly  made  a  defendant  is  well 
founded.    Sublette  t.  MdhadOb  1  Cal.  104. 
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BrmmnMliB  r.  Boochar.  •  OiL  16.     In  no 
erent,  bowerer,   could   plaintiff  bare  been 
prejudiced  tbereby. 
Tbe  Judgment  Is  afllrmed. 

I  concur :  JAMSS.  3. 

OONRET.  P.  J.  I  concur  in  tbe  Judgment 
I  do  not  agree  tbat  tbe  court,  on  tbla  rec- 
ord, bad  Jurisdiction  to  render  and  enter  tbe 
amended  Judgment,  except  under  the  antbor- 
lt7  conferred  by  section  063  and  663a,  Code 
of  CStU  Procedure.  But  aince  tbere  doea  not 
appear  to  have  been  any  notice  of  entry  of 
the  Judgment  that  waa  entered  on  June  8tb, 
the  notice  of  motion  to  amend  was  apparent- 
ly made  within  the  time  limit  prescribed  by 
section  663a. 

Opinion  of  Supreme  Oburt,  In  Bank, 
Denying  Hearing. 

J>ER  CURIAM.  The  petition  for  rehearing 
In  the  Supreme  Court  la  denied. 

[t-t]  We  are  not  in  accord  with  the  state- 
ment In  the  opinion  of  the  District  Court  of 
Appeal  that  "the  sheriff  was  lmproi)erly  made 
a  defoidant"  In  the  proceeding  for  an  Inter- 
pleader by  the  defendant  In  the  superior 
court  The  sheriff  had  served  a  notice  of 
attachment  of  the  money  in  the  hands  of 
Bryan  belonging  to  Couden,  and  the  sheriff 
had  a  sufficient  Interest  to  entitle  him  to  ap- 
pear and  show  the  true  title  to  tbe  money  In 
behalf  of  bis  principal,  the  plaintiff  In  tbe 
action  in  which  the  Judgment  was  issued,  un- 
less prior  to  the  Sling  of  the  interpleader  he 
had  made  return  upon  the  writ  of  attach- 
ment This  fact  does  not  appear.  A  sheriff 
who  baa  attached  property  has  tbe  right  to 
defend  the  title  of  tbe  attachment  defendant 
thereto  so  aa  to  protect  his  writ  at  least  un- 
til be  has  made  return  so  that  the  plaintiff 
In  tbe  action  may  make  bis  defense  thereta 
The  eases  dted  In  tbe  opinion  merely  hold 
that  tbe  sheriff  cannot  recover  the  money 
from  tbe  attachment  defendant,  and  that  tbe 
court  In  tbe  attachment  proceeding  should 
not  order  It  to  be  paid  to  the  sheriff  prior  to 
the  flnal  disposition  of  the  case  in  which  the 
levy  was  made.  The  proceeding  in  inter- 
pleader la  a  proceeding  in  equity,  and  all  i>er- 
■ons  having  any  right  or  Interest  to  protect 
may  properly  be  made  parties  to  such  pro- 
ceeding. 

[t]  We  are  also  of  the  opinion  that  the 
amendment  of  the  Judgment  made  on  August 
6tl^  can  only  be  upheld  on  the  theory  that,  as 
no  notice  of  tbe  entry  of  the  Judgment  had 
been  given.  It  must  be  assumed  that  In  ef- 
fect the  amendment  was  made  under  the 
authority  of  section  663a  of  the  Code  of  Civil 
Procedure,  as  indicated  in  the  concurring 
opinion  of  Presiding  Justice  CONBBT. 

All  concur. 
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(SI  Cal.  App.  451) 

SCHWARTZ  V.  DIBBLEE  et  aL    (Ctv.  S437.) 

(District  Oevrt  of  Appeal,  Second  District, 
Division  1,  California.  Feb.  IT,  1921.  Hear- 
ing Denied  by  Supreme  Court  April  IB,  1821.) 

1.  Public  lands  «=>28— Last-aoeepted  survey 
before  patent  cantrelt. 

Before  patent  the  government  may  make 
•8  many  surveys  of  public  land  as  the  Land 
Department  desires,  and  the  last-accepted  sur- 
vey will  controL 

2.  Pabllo  lands  4=»27— Survey  of  one  towaship 
held  not  oontrotllng  with  eonfllcting  prior 
snrvey  of  another  township. 

A  survey,  purporting  to  be  a  survey  of  pub- 
lic lands  in  township  SO,  did  not  control  over 
an  accepted  survey  and  subdivisional  snrvey 
of  lands  in  township  29,  in  an  action  involving 
the  South  bonndary  of  section  SS,  tbe  surveys 
being  conflicting,  in  that,  the  surveyor  of  town- 
ship 29  having  dropped  a  tally  of  10  dialns  in 
his  survey,  the  surveyor  of  township  30  at- 
tempted to  correct  the  error  by  establishing 
the  north  line  of  township  SO  some  distance 
south  of  tbe  south  line  of  township  29. 

Appeal  from  Superior  Court,  San  Lais 
Obispo  County;   Cfavln  W.  Craig,  Judge. 

Action  by  S.  Ia  Schwartz  against  Wm.  H. 
C  Dibblee  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

A.  H.  BIdietta,  of  San  Francisco,  for  ap- 
pellant 

C.  P.  Kaetzel,  of  San  Luis  Obiqpo,  for  re- 
spondents. 

OONKET,  P.  J.  Appellant  brought  this  ac- 
tion to  recover  possession  and  the  issues  and 
profits  of  lot  14,  in  section  33,  township  29 
south,  range  12  east  M.  D.  M.,  in  San  Luis 
Obispo  county,  alleged  to  have  been  unlaw- 
fully withheld  by  tbe  defendants.  Judgment 
was  entered  in  favor  of  the  defendants,  and 
plaintiff  appeals  therefrom. 

Appellant  is  tbe  owner  of  an  undivided 
three-quarters,  and  defendant  Arata  is  tbe 
owner  of  an  undivided  one^uarter  of  the 
land  described  in  tbe  complaint  They  be- 
came such  owners  through  mesne  conveyances 
from  an  owner  to  whom  tbe  land  was  pat- 
ented by  the  United  States  government  by 
patent  of  date  September  28,  1904.  The  pat- 
ent conveyed  tbe  land  "according  to  tbe  final 
plat  of  the  survey  of  the  said  land  returned 
to  the  General  Land  Office  by  tbe  Surveyor 
General."  Respondents  are  In  possession  of 
a  chrome  mining  property  called  the  "London 
Mine,"  from  wbich  they  are  alleged  to  have 
taken  a  large  amount  of  valuable  ore.  If 
that  mine  is  located  on  said  lot  14,  plaintiff 
has  established  a  cause  of  action.  If,  as 
claimed  by  respondents,  the  mine  is  located 
south  of  lot  14,  tbe  Judgment  should  be  af- 
firmed.   While  township  29  was  government 
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land,  seTeral  surreys  of  the  township  or  parts 
of  it  were  made,  the  last  of  which  was  that 
made  by  J.  E.  Glover,  unless,  as  claimed  by 
appellant,  the  Glover  survey  was  superseded 
by  a  later  survey  of  government  land  made 
by  one  Bardwell,  which  survey  was  approved 
and  filed  In  the  General  Land  Office  in  1889. 
The  Glover  survey  was  approved  and  filed 
in  1880.  The  Judgment  herein  rests  upon  the 
Glover  survey,  which  was  received  In  evi- 
dence over  the  appellant's  objections,  based 
upon  his  contention  that  it  had  been  super- 
seded by  the  Bardwell  survey. 

[1]  It  is  conceded  to  be  the  law  that,  before 
patent,  the  government  may  make  as  many 
surveys  of  a  tract  of  public  land  as  the  Land 
Department  desires,  and  that  the  last-accept- 
ed survey  will  control.  The  question  here  to 
be  determined  is  whether  or  not  the  Bard- 
well survey  is  the  last-accepted  survey  of  the 
land  In  question  prior  to  the  date  of  the  pat- 
ent The  record  shows  that  the  Glover  sur- 
vey was  made  as  a  survey  of  lands  in  town- 
ship 29,  whereas  the  Bardwell  survey  pur- 
ports and  was  Intended  to  be  a  survey  of 
lands  in  township  SO,  which  lies  immediately 
south  of  township  29.  Bardwell  assumed,  in 
accordance  with  the  correot  theory  and  prac- 
tice, that  the  north  line  of  sections  1  to  6  in 
township  30,  being  the  north  line  of  the  same 
township,  should  coincide  with  the  south  line 
of  township  29.  The  notes  of  his  survey 
show  that  in  his  search  for  the  previously 
established  monuments  of  surveys  he  discov- 
ered that  Glover  had  erroneously  dropped  a 
tally  of  10  chains  in  his  survey.  Concluding 
therefore,  that  this  error  should  be  corrected 
in  his  own  survey,  he  established  the  north 
line  of  township  30  some  distance  south  of 
the  south  line  of  township  29,  as  shown  on 
the  Olover  survey.  If  the  acceptance  of  the 
Bardwell  survey  thus  made  had  the  effect  to 
move  township  29  and  the  subdivisions  there- 
in south  so  as  to  coincide  with  the  north  line 
of  township  30  as  established  by  Bardwell, 
it  will  result  that  the  mining  property  in 
question  is  located  on  plaintiff's  land.  If 
that  result  does  not  follow,  then  the  defend- 
ants have  not  Infringed  upon  the  plaintiff's 
property. 

[2]  We  must  revert  to  the  language  of  the 
patent  which  conveyed  to  the  patentee, 
through  whom  plaintlfTs  title  Is  derived  (be- 
sides other  property),  lot  14,  of  section  38, 
in  township  29  south,  etc.,  "according  to  the 
final  plat  of  the  survey  of  the  said  land  re- 
turned to  the  General  Land  Office  by  the  Sur^ 
veyor  General."  Both  parties  to  this  appeal 
have  referred  to  Kimball  v.  McKee,  149  Oal. 
435,  86  Pac.  1089,  as  the  leading  case  bearing 
upon  the  question  at  issue.  The  Supreme 
Court  there  said: 

"We  also  take  judicial  notice  that  under  the 
laws  of  the  United  States  and  the  regulations 
of  the  Land  OfSce  no  sales  of  public  lands  are 
mode  iDtil  the  plKt  end  field  notes  of  the  sub- 1 


I  divisional  sarvey  of  the  township  in  which  they 
I  lie  have  been  returned  and  approved,  and  that 
the  patents  issued  to  purchasers  describe  the 
lands  patented  as  they  are  delineated  on  the 
approved  plat,  which  remains  a  pnblic  record 
in  the  office  of  the  Surveyor  General,  and  copies 
of  which,  officially  certified,  are  deposited  in 
the  local  land  office." 

We  do  not  understand  that  the  particular 
question  upon  which  the  present  decision 
must  turn  was  decided  in  that  case,  and  we 
doubt  whether  any  case  dted  by  counsel  does 
decide  this  question.  Perhaps  the  nearest 
expression  of  t^nion  applicable  to  the  case 
in  point  Is  that  found  in  Commissioner,  etc^ 
V.  Beebe,  61  Mich.  1,  27  N.  W.  713,  where  the 
court  was  discussing  a  question  relating  to 
the  line  between  section  31  of  one  township 
and  section  36  of  the  adjoining  township,  and 
no  survey  had  been  made  except  the  east 
line  of  section  36.  This  survey  the  court  said 
was  in  fact  "as  much  a  survey  of  the  west 
line  of  31  as  it  was  of  the  east  line  of  36." 
While  that  might  well  have  been  assumed  to 
be  true  and  in  accordance  with  the  govern- 
ment theory  of  surveying  in  a  case  where  only 
one  survey  had  been  made,  it  -does  not  touch 
a  situation  arising  out  of  conflicting  surveys 
as  here  presented.  We  have  reached  the  con- 
clusion that  since  the  Bardwell  survey  did 
not  purport  to  be  a  sun-ey  of  any  lands  in 
township  29,  and  since  the  accepted  Glover 
survey  was  a  survey,  and  a  subdlvislonal  sur- 
vey, of  lands  In  township  29,  that  the  "final 
plat  of  the  survey  of  the  said  land"  referred 
to  in  said  patent  was  the  Glover  survey, 
which  was  the  last-accepted  sarvey  of  that 
land. 

Q^e  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 


(SI  Cal.  App.  437) 

PEOPLE  V.  DESCHENEAU.    (Cr.  743.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    Feb.  17,  1921.) 

1.  Burglary  ^=»4I(I)— Evldenoe  held  suffloleat 
to  sustain  convlctloa. 

In  a  prosecution  for  burglary  under  Pen. 
Code,  S  469,  in  that  defendant  unlawfully  en- 
tered a  warehouse  with  intent  to  commit  lar- 
ceny, evidence  held  sufficient  to  sustain  con- 
viction. 

2.  Burglary  «s»l5  —  Person  entering  ware- 
house In  trunk  with  knowledge  of  manager 
held  guilty  of  burglary. 

One  who  concealed  himself  in  a  trank,  and 
had  a  confederate  store  it  in  the  vault  of  a 
warehouse,  with  intent  to  commit  larceny,  was 
guilty  of  burglary  under  Pen.  Code,  {  469,  even 
though  a  detective  received  information  that 
he  would  be  concealed  in  the  trunk  and  com- 
municated such  information  to  the  manager  of 


sfoi  other  cues  ice  sama  topic  and  KISY-NUH  BBK  In  all  Key-Numbcrwl  Dis»ta  ana  IndtzM 


Digitized  by 


Google 


Cal.) 


PEOPUE  V.  DESCHENEATJ 
<i»T  P.) 


127 


the  warehouse,  and  ancli  manager  assisted  in 
patting  the  trunk  in  the  vaolt,  at  which  time  it 
was  opened  by  an  officer. 

Appeal  from  Snperlor  Omrt,  Los  Angeles 
Ceunty;  Frank  R.  WllUs,  Jndge. 

diaries  Descheneau  was  ODDTlcted  of 
burglary,  and  he  appeals.    Affirmed. 

J.  Morgan  Marmaduke,  of  Los  Angeles,  for 
appellant 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  Thomas  A.  Wood,  of 
Los  Angeles,  for  the  People. 

SHAW,  J.  By  Information  filed,  the  de- 
fendant was  charged  with  the  crime  of  bur- 
glary, In  that  he  imlawfully  entered  a  ware- 
bouse  with  the  Intent  to  commit  larceny. 
The  trial  resulted  in  his  conviction,  as  charg- 
ed, after  which,  upon  a  denial  of  his  motion 
for  a  new  trial,  he  appealed  from  the  Judg- 
ment pronounced  against  him. 

[1]  It  appears  from  the  evidence.  In  which 
there  Is  little  conflict,  that  defendant  pre- 
pared a  trunk  arranged  so  that  It  could  be 
unlocked  and  the  Ud  opened  front  the  Inside, 
in  which,  at  his  room,  he  concealed  himself, 
and,  pursuant  to  an  agreement  made  by  his 
confederate,  'Eail  Wilson,  for  the  storage 
thereof  In  the  vault  of  the  Hollywood  Fire 
Proof  Storage  Oompany,  the  trunk,  with  de- 
fendant therein,  was  by  Wilson  transported 
to  the  warehouse  of  the  storage  company, 
where  It  was  unloaded  upon  the  receiving 
platform  and  received  by  the  employees  of 
the  company,  who  placed  It  upon  a  truck  and 
conveyed  It  to  the  door  <tf  the  vault,  where 
Mr.  Leonard,  the  manager,  assisted  In  put- 
ting It  Into  the  vault.  Thereupon  an  officer 
who  was  present  opened  the  trunk,  and,  find- 
ing the  defendant  therein,  took  him  Into  cus- 
tody. 

[2]  Section  459  of  the  Penal  Code  defines 
burglary  as  follows: 

"Every  person  who  enters  any  •  •  • 
warehouse,  *  *  *  or  any  underground  por- 
tion thereof,  with  intent  to  commit  grand  or 
petit  larceny  or  any  felony  is  guilty  of  bur- 
glary." 

Notwltlistanding  defendant's  testimony  to 
the  contrary,  the  evidence  is  amply  sufficient 
to  show,  as  found  by  the  Jury,  that  the  act  of 
defendant  in  thus  gaining  entrance  to  the 
warehouse  was  accompanied  with  the  Intent 
to  commit  larceny  by  freeing  himself  from  the 
trunk  while  It  was  left  in  the  vault  and,  dur- 
ing the  night  following  Its  deposit,  take 
goods  and  articles  from  the  shelves  therein, 
and,  after  placing  them  In  the  trunk,  .return 
to  bis  hiding  place  therein  and  await  the  re- 
turn of  Wilson,  who,  according  to  the  ar- 
rangement, was  to  call  for  the  trunk  and 
contents  the  next  morning.  Indeed,  we  do 
not  understand  appellant  to  question  the  suf- 
ficiency of  the  evidence  to  Justify  such  con- 


clusion of  the  Jury.  The  contention  of  his 
counsel  Is  that,  since  It  Is  made  to  appear 
that  a  detective  had  from  some  private 
source  received  information  that  defendant 
would  be  concealed  In  the  trunk  so  delivered 
by  Wilson  for  storage  and  communicated 
such  Information  to  the  manager  of  the 
warehouse,  defendant's  entry  In  the  manner 
stated  was  with  the  permission  and  consent 
on  the  part  of  the  owner,  and  hence,  having 
knowledge  that  he  was  concealed  In  the 
trunk  and  knowingly  permitting  him  to  so 
enter  the  vault,  the  act,  whatever  his  intent, 
did  not  constitute  burglary.  In  support  of 
this  contention  a  number  of  common-law  au- 
thorities, together  with  decisi(nis  from  other 
states,  are  dted.  These  authorities,  how- 
ever, have  no  application  to  the  crime  of 
burglary  as  defined  by  the  section  of  the 
Penal  Code  above  quoted.  In  the  case  of 
People  V.  Barry,  94  Cal.  481,  29  Pac  1026,  It 
Is  said  that  common-law  burglary  and  statu- 
tory burglary  In  this  state  have  but  few  ele- 
ments In  common,  and  the  plain  language  of 
our  statute  must  control  as  to  the  acts  which 
constitute  the  crime.  In  that  case  the  crime, 
the  commission  of  which  was  sustained  by 
the  court,  was  based  upon  the  fact  that  the 
defendant  entered  a  grocery  store  during 
business  hours  and  attempted  to  commit  lar- 
ceny therein.  In  People  v.  Brittain,  142  Cal. 
8,  75  Paa.  314,  100  Am.  St  Rep.  95,  the  de- 
fendant entered  a  store  in  the  nighttime,  but 
during  business  hours  and  while  the  store 
was  open  to  the  public,  and  because  such 
entry  was  with  the  Intent  to  commit  larceny 
the  act  was  held  to  constitute  the  offense  of 
burglary.    The  court  there  said: 

"No  words  are  found  in  the  statute  qualifying 
the  character,  kind,  time,  or  manner  of  the 
entry,  save  that  such  entry  must  be  accom- 
panied with  a  certain  intent" 

One  may,  during  business  hours  when  a 
store  is  open  to  the  public,  enter  therein  with 
a  view  to  purchasing  goods,  and  If,  after  he 
enters,  he  concludes  to  steal,  such  act  would 
constitute  larceny  only;  but  If  when  he  en- 
tered he  intended  to  commit  larceny,  his  act, 
under  the  statute  of  this  state,  constitutes 
burglary,  even  though  the  proprietor  of  the 
store,  having  knowledge  of  his  purpose  in 
entering,  does  nothing  to  prevent  it 

While,  according  to  defendant's  testimony, 
he  did  not  intend  to  commit  larceny,  but 
caused  himself  to  be  so  transported  to  the 
vault  with  the  Intention  to  be  found  engaged 
in  a  game  of  solitaire  when  the  employees  of 
the  warehouse  opened  the  door,  and  thus  cre- 
ate surprise  and  consternation  on  their  part 
with  a  view  of  attracting  the  attention  of 
proprietors  engaged  in  the  moving  picture 
business  and  thus  <H)tain  employment  the 
Jury,  as  shown  by  their  verdict,  did  not  be- 
lieve the  story,  but  were  satisfied  from  other 
sufficient  evidence  that  his  intent  was  to 
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steal  the  property  In  possession  of  the  own- 
ers of  tlie  wareboase,  and  to  have  himself, 
toother  with  the  stolen  goods,  transported 
therefrom  the  next  day. 

We  find  no  merit  in  the  appeaL 

The  judgment  la  aflSrmed. 

We  concur:  CONRBT,  P.  J.;  JAMBS,  J. 


(51  Cal.  App.  399) 

BORQES  V.  HILLMAN  at  al.    (Civ.  2217.) 

(District  Coxnrt  of  Appeal,  Third  District, 
California.    Feb.  14, 1921.) 

1.  Limitation  of  actions  «=>47 (3)— Action  on 
undertaking  on  appeal  brought  31  days  after 
original  Judgment  became  final  held  not  bar- 
red. 

Since  an  action  against  snreties  on  an  on- 
dertaking  for  costs  on  appeal  will  not  lie  nn> 
til  the  original  judgment  becomes  final,  where 
suit  on  the  undertaking  is  brought  31  days 
thereafter  there  can  be  no  merit  in  the  claim 
that  the  action  is  barred  bjr  the  statute  of  lim- 
itations. 

2.  Appeal  and  error  e=>  1 246— Whether  attor- 
ney of  deceased  tenant's  administrator  had 
found  rent  receipts  held  proper  Inquiry  In 
action  oa  undertaking  covering  receipt  of 
rents  and  profits. 

In  an  action  on  an  undertaking  on  appeal  in 
an  action  for  rents  and  profits,  whereby  the 
sureties  made  themselves  liable  for  such  rents 
and  profits,  and  it  appeared  that  tbe  original 
defendant's  tenant  died  while  residing  on  the 
place  covered  by  the  lease,  it  was  proper  to 
inquire  of  tbe  administrator's  attorney  if  he 
had  found  any  receipts  for  rent  from  such  de- 
fendant as  bearing  on  rents  received. 

3.  Appeal  and  error  €=31246  —  Evidence  sus- 
taining finding  of  giving  of  rent  receipt  In 
action  on  undertaking  covering  rents  and 
profits. 

In  an  action  on  an  undertaking  on  appeal 
covering  rents  and  profits,  evidence  held  soffi- 
dent  to  sustain  a  finding  that  receipts  for  rents 
by  the  original  defendant  to  a  deceased  tenant 
had  been  given,  but  had  been  lost,  as  bearing  on 
the  question  of  the  amount  of  rents  received. 

4.  Appeal  and  error  ^=91246— In  action  on  un- 
dertaking covering  rents  and  profits,  lease 
held  admissible  to  show  amount  of  rent  col- 
lected. 

In  an  action  on  an  undertaking  on  appeal 
of  a  suit  for  rents  and  profits,  a  lease  from  the 
original  defendant's  tenant  held  admissible  to 
show  how  much  rent  had  been  collected. 

5.  Appeal  and  error  is=>l246  —  In  action  on 
undertaking  covering  rents  and  profits,  evi- 
dence of  amount  of  rent  received  held  ad- 
missible, although  landlord  not  a  party. 

In  an  action  on  an  undertaking  on  appeal  in 
a  suit  for  rents  and  profits,  evidence  as  to 
how  much  rent  had  been  collected  by  defendant 
of  tbe  original  suit  held  admissible,  although 
such  defendant  not  a  party. 


Appeal  from  Superior  Cionrt,  Mapa  (bounty ; 
H.  C.  Gesford,  Judge. 

Action  by  Joseph  F.  Borges  against  B.  C. 
Hlllman  and  others  upon  an  undertaking  for 
costs.  Judgment  for  plaintiff,  and  defend- 
ants appeal.     Affirmed. 

B.  L.  Webber,  of  Napa,  for  appellants. 
Olarenoe  N.  Biggins,  of  Napa,  for  respond- 
ent. 

BURNBTT,  J.  The  suit  was  upon  an  un- 
dertaking executed  by  defendants.  Therein 
they  guaranteed  tbe  payment  of  tbe  costs 
on  appeal  from  an  order  appointing  a  receiv- 
er in  an  action  brought  by  Joseph  F.  Borgea 
against  Ida  J.  Dunham  to  have  it  decreed 
that  said  plaintiff  was  the  owner  of  a  certain 
tract  of  land  comprising  170  acres,  and  that 
said  defendant  held  the  same  in  trust  for 
the  use  and  benefit  of  said  Borges,  and  to 
recover  the  rents  and  profits  of  said  land. 
In  said  undertaking  the  snreties  aiso  made 
themselves  liable  for  the  payment  by  said 
Dunham  of  said  rents  and  profits,  limiting, 
however,  their  responsibility  for  both  pur- 
poses to  the  ^m  of  $1,000.  The  Judgment  was 
in  favor  of  plaintiff  for  the  sum  of  $839, 
from  which  the  appeal  has  been  taken.  A 
similar  action  was  brought  In  1915,  and  It 
was  claimed  by  defendants,  among  other 
things,  that  it  was  premature,  since  the  Judg- 
ment In  the  original  action  had  not  become 
final.  This  view  was  adopted  by  tbe  trial 
court,  and  the  Judgment  was  affirmed  herein. 
The  said  original  Judgment  became  final,  by 
virtue  of  the  action  of  tbe  Supreme  Court  In 
dismissing  the  appeal  October  13,  1919. 
Thirty-one  days  thereafter  this  action  vfras 
brought  and  resulted,  as  we  have  stated. 
The  facts  are  fully  set  forth  and  the  validity 
of  said  undertaking  upheld  in  tbe  decision 
of  this  court,  speaking  through  Justice  Hart, 
In  Borges  v.  Hlllman,  29  Cal.  App.  144,  154 
Pac.  1075.  That  decision  is  virtually  deter- 
minative of  this  appeal,  and  only  brief  con- 
sideration is  required  of  two  or  three  addi- 
tional points  made  by  af^eiiants. 

[1]  The  contention  that  tbe  action  is  l>ar- 
red  by  the  statute  of  limitations  is  virtually 
answered  by  said  decision  of  this  court.  It 
being  held  therein  that  the  action  against 
the  sureties  would  not  lie  imtU  the  original 
Judgment  became  final,  and  this  suit  haying 
been  brought  in  31  days  thereafter,  manifest- 
ly there  is  no  merit  in  this  claim. 

It  appears  that  the  only  issue  of  fact  In- 
volved in  the  trial  was  as  to  the  amount  of 
rent  received  from  the  tenant  by  Ida  J.  Dun- 
ham. As  to  this  the  evidence  was  abundant- 
ly sufficient  to  support  the  finding  of  the 
trial  court.  Specific  attention  is  called  to 
said  testimony  in  the  brief  of  respondent  and 
no  reply  is  made  thereto  by  appellants. 

[2,  3]  However,  complaint  is  made  of  the 
action  of  the  conrt  in  overruling  an  objec- 
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tion  to  some  of  the  erldence  offered  to  show 
the  amount  collected.  It  Beems  tbat  one 
Panlzza,  who  was  the  tenant  of  the  premises, 
died  vehile  still  llring  on  the  place  covered 
by  the  lease,  and  the  attorney  for  the  admin- 
istrator was  asked  if  he  made  any  search 
among  the  papers  of  the  deceased  to  ascer- 
tain if  there  .were  therein  any  receipts  for 
rent  from  the  said  Ida  J.  Dunham.  The 
inquiry  was  entirely  proper.  If  he.  had 
found  any  snch  purported  receipt,  the  erl- 
dence would  have  been  followed,  no  doubt, 
by  a  showing  or  an  attempt  to  show  that  It 
was  executed  by  said  Dunham.  This,  of 
course,  would  have  been  erldence  that  she 
had  recdved  the  money.  The  witness  an- 
swered that  he  diligently  searched  among  the 
effects  of  the  deceased  but  found  no  such 
paper.  His  answer  was  thereupon  used  as 
fDrnishing  the  foundation  for  testimony  on 
the  part  of  the  attorney  for  plaintiff  that  he 
had  seen  in  the  possession  of  said  tenant  a  re- 
ceipt from  said  Ida  J.  Dunham  for  the  sum  of 
f.100.  The  trial  court  was  jusUfled  lu  con- 
duding  that  said  receipt  was  given  but  ha4 
been  lost.  Indeed,  the  explanation  of  said 
attorney  for  plaintiff  In  glrlhg  his  testimony 
made  it  clear  why  no  particular  effort  was 
made  to  preserve  said  receipt. 

[4]  There  seems  to  be  no  valid  objection  to 
the  action  of  the  court  In  admitting  the  lease 
in  evidence.  It  was  for  the  purpose  of  show- 
ing what  was  due  from  the  tenant  This 
would  constitute  a  circumstance  tending  to 
■how  how  much  rent  was  collected.  The 
most  that  could  be  said  against  it  is  tbat  it 
was  unnecessary,  but  assuredly  It  could  not 
bare  prejudiced  the  defendants. 

m  Appellants  seem  to  be  of  the  opinion 
that  the  evidence  as  to  bow  much  rent  was 
collected  by  the  said  Ida  J.  Dunham  was  not 
admissible,  since  she  was  not  a  party  to  this 
action.  But  it  la  apparent  that  the  obliga- 
tion of  defendants  rested  upon  that  circum- 
stance, and  it  is  difficult  to  understand  how 
the  extent  of  the  liability  of  appellants  could 
have  been  determined  without  evidence  of 
said  collection. 

We  find  no  sobstantlal  merit  in  the  ap- 
peal. In  fact,  our  former  decision  leaves 
UtUe  to  be  said. 

The  Judgment  Is  affirmed. 

We  omcnr:  PRBWB3TT,  Presiding  Judge 
pro  tem.;   HART,  J. 


(SI  Cat.  App.  454) 

PEOPLE  V.  MU8UMECI.    (Cr.  886.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Feb.  18,  1921.) 

I.  Crfmlnal  law  <9=>l  159(2, 4)— Weight  of  tea- 
tlmosy,  orediblllty  of  witnesses,  and  deduo- 
tions  to  ba  drawn  are  matters  for  Jury. 
The  weight  of  the  testimony,  the  credibility 

•f  the  witnesses,    and  the   deductions   to   be 


drawn  from  the  evidence  are  matters  addressed 
to  the  consideration  of  the  jarors,  and  not  to 
the  appellate  court. 

2.  Homicide  «s>276  —  Salf-defensa  Usaa  ImM 
for  Jury. 

Id  a  homidde  prosecution,  the  question  of 
■elf -defense  held  for  the  jury. 

3.  Criminal  law  «s>825(l)  —  Conrfs  refersact 
to  Instructiou  as  those  requested  by  defend' 
ant  not  error. 

Action  of  court  in  referring  to  instructions 
as  those  having  been  offered  by  the  defendant 
Md  not  error  as  against  contention  that  the 
jary  might  have  inferred  therefrom  that  the  de- 
fendant's instructions  were  of  inferior  import- 
ance to  those  given  by  the  court,  in  absence  of 
request  by  defendant  for  instniction  that  the 
jury  were  bound,  by  such  instructions  and  were 
required  to  accept  them  aa  the  law  in  the  case. 

4.  Homicide  e=9297— Inatrnotlon  on  Justifiable 
bemlelde  suflielent. 

In  homicide  prosecution,  where  defendant 
requested  that  Jury  be  instructed  under  Pen. 
Code,  I  199,  that  "the  homicide  appearing  to  be 
justifiable  or  excusable  the  person  indicted  must 
upon  bis  trial  be  fully  acquitted  and  discharg- 
ed," the  court's  omission  of  the  words  "upon 
hia  trial"  from  the  instruction  aa  gir^n  held 
not  ground  for  reversal. 

5.  Criminal  law  «=»806(3)  —  Omission  from 
part  of  Instructions  of  admonition  as  to  rea- 
sonable doubt  not  ground  for  reversal. 

In  a  homicide  prosecution,  eonrt'^  elimina- 
tion from  some  of  the  instructions  requested  by 
the  defendant  of  admonition  that,  if  there  was 
a  reasonable  doubt  as  to  the  existence  of  facts, 
it  was  its  duty  to  find'defendant  not  guilty,  held 
not  ground  for  reversal. 

6.  Criminal  law  «=3807(  I )— Argumentative  !■• 
struotions  properiy  refused. 

Instructions  which  are  argumentative  and 
in  the  nature  of  special  pleaa  may  correctly  be 
refused. 

7.  Criminal  law  «s>782(l6)  —  Instmotlon  on 
proof  of  self-defsnss  held  sufflolent. 

In  homicide  prosecution,  instruction  as  to 
8nfficien<7  of  proof  of  self-defense  held  suffi- 
cient. 

8.  Criminal  law  •=>778(4)  —  Inatrootlon  as  t«° 
presumption  of  Innocence  held  suflielent. 

In  homidde  prosecution,  instruction  as  to 
presumption  of  Innocence  under  Pen.  Code,  f 
1086,  held  suffident. 

9.  Criminal  law  «=»806(l)— Snbstance  of  giv- 
en Instructions  need  not  bo  repeated. 

Instructions  given  is  substance  need  not  be 
repeated. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  Louis  H.  Ward, 
Judge. 

Luigi  Musumed  was  convicted  of  man- 
slaughter, and  from  order  denying  motion 
for  new  trial  and  Judgment  of  imprison- 
ment, he  appeals.    Affirmed. 


aFor  other  €■■■■ 
l«7P<-« 
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Nathan  C.  Cogblan,  of  San  Francisco,  for 
api>ellant. 

n.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan.  Deputy  Atty.  Cien.,  for  the  People. 

WASTE.  P.  J,  Defendant  was  dmrged  by 
Information  with  the  murder  of  one  E.  A. 
Weber.  The  Jury  returned  a  verdict  finding 
blm  guilty  of  the  crime  of  manslaughter. 
He  appeals  from  the  order  of  the  trial  court 
denying  his  motion  for  a  new  trial  and  from 
the  Judgment  of  Imprisonment  In  the  state 
prison. 

Weber,  the  deceased,  was  employed  as  a 
conductor  on  one  of  the  street  cars  on  the 
Union  Street  branch  of  the  Municipal  Rail- 
way system  in  San  Franclsca  On  the  night 
of  April  20,  1919,  at  about  10:30  o'clock, 
defendant,  Musumecl,  together  with  his  sis- 
ter and  brother-in-law  and  their  three  chil- 
dren, were  imssengers  on  his  car.  A  con- 
troversy arose  between  Weber  and  the  de- 
fendant over  the  payment  of  fares.  During 
the  altercation  which  followed  Musumeci 
drew  a  revolver  and  shot  the  conductor  three 
times,  inflicting  woulds  from  which  Weber 
died  shortly  after.  Defendant  Jumped  from 
the  car  and  fled.  Some  of  the  passengers  on 
the  car  and  a  police  officer  pursued  him  and 
placed  him  under  arrest  When  questioned 
by  the  police  officer  the  defendant  made  a 
statement  concerning  the  shooting,  which, 
being  then  and  there  reduced  to  writing,  the 
defendant  signed.  In  It  he  stated  that  both 
he  and  his  brother-in-law.  La  Rocca,  had 
paid  the  conductor  fares  for  the  party ;  that 
upon  discovering  this  fact  he  had  demanded 
return  of  the  money,  and  was  told  that  it 
wonld  be  necessary  for  him  to  go  to  the  of- 
fice and  make  bis  claim;  that  he  Insisted 
upon  being  paid  then  and  there,  and  the  con- 
ductor told  him  to  get  ofT  the  car,  and  upon 
his  refusal  Weber  struck  him  In  the  face; 
that  be  (defendant)  got  excited  and  "lost  his 
head,"  pulled  the  gun  from  his  back  pocket, 
and  shot  him  (the  conductor)  three  times; 
that,  when  be  shot  Weber,  the  conductor  had 
■his  hand  drawn  back  to  strike  him  a  second 
tlma 

[1,2]  At  the  trial  defendant  claimed  that 
In  shooting  Weber  be  acted  in  self-defense. 
The  Jury  rejected  his  plea  and  found  him 
guilty  of  manslaughter.  In  view  of  the  na- 
ture of  the  charge  against  defendant  and  the 
serious  consequences  attending  his  convic- 
tion, we  have  carefully  read  the  testimony  In 
the  case.  There  Is  evidence  In  the  record 
which,  if  believed  by  the  Jury,  as  it  evident- 
ly was,  amply  supports  the  verdict  In  fact, 
we  are  of  the  opinion  that  the  defendant 
may  well  consider  himself  extremely  lucky 
that  the  verdict  did  not  pronounce  him  guilty 
of  the  more  serious  offense  with  which  he 
was  charged.  It  is  unnecessary  for  us  to 
review  the  testimony  here,  for  its  weight,  the 
credibility  of  the  witnesses  testifying  at  the 


trial,  and  tbe  necessary  deductions  to  be 
drawn  from  tbe  evidence  were  aU  matters 
addressed  to  the  consideration  of  the  Jurors. 
The  disputed  questions  as  to  whether  or  not 
bis  plea  of  self-defense  was  sound,  or  was 
corroborated,  were  likewise  for  the  Jury  to 
determine.  People  v.  Hecker,  109  Cal.  451, 
458,  42  Pac.  307,  30  L.  R.  A.  4<B. 

Appellant's  contention  upon  this  appeal 
appears  to  be  more  directly  addressed  to  the 
charge  that  the  Judge  misdirected  the  Jury. 
He  flrst  complains  that  the  court  identified 
and  segregated  tbe  instructions  offered  by 
the  defendant  to  such  an  extent  and  in  such 
a  way  as  to  advise  the  Jury  to  give  less 
weight  to  them  than  to  the  instructions  giv- 
en by  the  court  of  bis  own  volition.  His 
complaint  arises  from  the  fact  that,  after 
reading  the  information  and  Informing  the 
Jury  as  to  the  nature  of  the  charge,  and  giv- 
ing a  number  of  instructions  defining  mur- 
der, and  the  necessary  elements  entering  in- 
to that  crime,  the  court  said: 

"At  this  time  I  will  read  to  you  tbe  following 
offered  instructions.  You  are  to  accept  them 
B8  statements  of  law  bearing  upon  tbe  case,  and 
as  such  they  are  entitled  to  your  consideration.'' 

The  court  then  gave  the  instructions  of- 
fered by  tbe  defendant  with  such  modifica- 
tions as  were  proper,  ending  with  tbe  state- 
ment: 

"That  condndes  tbe  reading  of  the  Instmc- 
tions  offered  by  the  defendants." 

The  rest  of  tbe  charge  followed,  ^ere 
was  no  other  segregation  or  reference  to  the 
defendant's  proposed  instructions. 

[3]  We  are  unable  to  agree  with  the  ap- 
pellant that  this  action  on  the  part  of  the 
trial  court  was  In  any  way  prejudicial  to 
his  Interests.  The  jurors  were  correctly  in- 
structed that  they  must  accept  the  instruc- 
tions "as  statements  of  law  bearing  upon 
the  case,"  and  that  as  such  they  must  con- 
sider them.  As  modified  by  the  court,  they 
appear  to  be  correct  statements  of  the  law. 
Appellant's  counsel  In  his  brief  says: 

"Tbe  instructions  proposed  by  the  defendant 
are  of  equal  dignity,  and  to  him  of  vastly  greater 
importance  than  those  given  by  the  court 
They  are  entitled  to  more  than  consideration 
by  the  jury.  They  are  the  law  of  the  particu- 
lar case.  The  jury  is  absolutely  bound  by 
them." 

It  is  equally  true  that  the  Jury  Is  bound 
to  accept  every  instruction  given  by  the 
court  as  the  law  of  the  case.  We  think  the 
Jury  well  understood  the  court's  admonitions 
to  give  due  consideration  to  the  charge.  If 
the  defendant  had  desired  an  instruction  to 
the  effect  that  the  Jury  were  bound  by  the 
instructions  of  tbe  court,  and  must  accept 
them  as  the  law  in  tbe  case,  or  if  he  desired 
any  other  instruction  of  like  import,  it  was 
his  duty  to  prepare  and  submit  it  to  the 
trial  judge  with  tbe  request  that  it  be  given. 
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Not  only  was  that  bis  rigbtful  privilege,  but 
In  tbe  Instant  case  he  was  asked  by  the 
court  at  the  conclusion  of  the  charge  If  there 
were  any  other  or  further  instructions  that 
be  desired  to  be  given.  No  error  appears  to 
us  from  this  Incident  of  the  trial  and  none 
win  be  presumed. 

[4]  Defendant  offered  as  one  of  Ms  in- 
structions section  199  of  the  Penal  Code, 
which  reads  as  follows: 

"Tbe  faomidde  appearing  to  be  Justifiable  or 
excusable,  tbe  person  indicted  must,  upon  bis 
.  trial,  be  fully  acquitted  and  discbarged." 

Appellant  comi^alns  that  the  court  modi- 
fied the  Instruction  by  leaving  out  tbe  words 
<^jpon  his  trial."  No  harm  was  done  by  the 
modification.  Under  the  circumstances,  the 
defendant  then  being  actually  on  trial  before 
a  Jury  sworn  to  try  him,  the  sense  and 
meaning  of  the  section  was  not  thereby  ma- 
terially changed. 

[5,  C]  The  defendant  offered  a  large  num- 
ber of  correct  Instructions  on  tbe  law,  based 
on  certain  facts  in  evidence,  concluding  each 
with  a  statement  to  the  effect  that,  If  the 
Jury  foimd  these  facts,  or  if  there  was  a  rea- 
sonable doubt  that  such  facts  existed.  It  was 
then  its  duty  po  find  the  defendant  not 
guilty.  In  a  number  of  Instances  the  court 
dlmlnated  this  admonltlcm  from  the  instruc- 
tion. *These  excisions,"  it  Is  claimed  by  the 
appellant,  bad  the  effect  of  depriving  the 
defendant  of  bis  "right  to  emphasize"  a  cor- 
rectly stated  proposition  of  law,  and  had  the 
effect  of  "devitalizing  and  emasculating"  the 
propositions  of  law  presented  in  the  instruc- 
tions. He  relies  upon  the  decision  in  People 
V.  Hecker,  supra,  in  which  case  the  same 
course  was  pursued  by  the  trial  court  as  in 
this.  It  was  held  In  that  case  that  to  elimi- 
nate the  admonltlcm  to  "find  the  defendant 
not  guilty,"  1q  case  of  a  reasonable  doubt, 
from  one  of  the  Instructions  was  not  error; 
yet  the  practice  was  criticized  as  being  un- 
wise. We  do  not  feel  that  any  stronger  crit- 
icism need  be  made  In  the  Instant  case ;  for, 
wblle  the  court  did  strike  the  admonition 
from  several  of  the  Instructions,  it  was  al- 
lowed to  remain  in  a  number  of  others.  In- 
structlons  which  are  argumentative  and  in 
the  nature  of  special  pleas  may  correctly  be 
refused.  People  v.  Allen,  144  Cal.  298,  302, 
n  Pac  948;  People  v.  Barney,  114  Cal.  S54, 
557.  47  Pac.  41. 

There  was  no  error  in  striking  from  the 
eighth  instruction,  requested  by  defendant, 
the  concluding  admonition  that  the  Jury 
should  "accept  his  (defendant's)  explana- 
tion"; for  the  court,  in  the  instruction,  prop- 
erly told  tbe  Jury  that  it  was  the  right  of 
the  defendant  to  explain  his  conduct  before 
and  after  the  death  of  Weber,  and.  If  his  ex- 
planation created  any  reasonable  doubt  In 
their  minds.  It  was  their  duty  to  resolve  that 
reasonable  doubt  favorably  to  the  defendant 


[7]  The  defendant  requested  the  court  to 
cfcarge  the  Jury  as  f  oUows : 

"Tou  are  tnstrueted  that  defendant  is  not 
bound  to  prove  to  your  gatisfaction  beyond  all 
reasonable  doubt  that  be  acted  in  his  own  de- 
fense, nor  is  it  the  law  that  he  must  prove  that 
he  acted  in  bis  defense  by  a  preponderance,  or 
greater  weight,  or  amount  of  the  evidence.  He 
is  only  bound  to  produce  such  evidence  as  will 
create  in  the  minds  of  the  Jury  a  reasonable 
doubt  of  his  guilt  of  tbe  offense  charged,  and 
in  tbe  case  at  bar,  if  yon  find  that  the  defend- 
ant, liuigi  Musnmeci,  has  raised  or  created  in 
your  minds  a  reasonable  doubt  as  to  bis  guilt 
of  the  ofFense  cfaarge4  it  is  your  duty  to  re- 
solve such  doubt  in  favor  of  the  defendant  and 
find  Aim  not  guilt}/,  even  though  you  mag  not 
he  entirely  taiitfied  heyond  a  reatonatle  doubt 
or  even  satisfied  by  a  preponderance  of  the  evi- 
denoe  that  he  acted  <»  Ait  proper  self-defente," 

The  court  modified  the  Instruction  by 
striking  out  the  portion  Italicized.  It  would 
have  been  proper  to  give  the  entire  instruc- 
tion, but  we  think  It  was  sufficiently  com- 
plete without  the  portion  omitted  to  carry 
Its  full  import  to  the  Jury,  and  therefore  no 
Injury  was  done  to  defendant's  cause. 

[8, 1]  The  eleventh  and  twelfth  Instruc- 
tions offered  by  the  defendant  related,  re- 
spectively, to  the  burden  of  proof  and  the 
presumption  of  Innocence.  The  trial  court 
did  not  read  them  in  Its  charge,  but  noted 
on  each  that  they  were  "given  In  substance." 
Appellant  contends  that  this  Is  not  true,  but 
we  find  he  is  mistaken.  The  court,  of  Its 
own  motion,  however,  charged  the  Jury  that 
■on  arraignment  the  defendant  had  pleaded 
not  guilty,  thus  putting  in  issue  every  mate- 
rial allegation  contained  in  the  information, 
and  then  gave  the  following  instructions: 

"The  determination  of  a  Jury  in  a  criminal 
case  involves  the  proof  of  two  distinct  proposi- 
tions: First,  that  the  crime  charged  was  com- 
mitted; and,  second,  that  it  was  committed  by 
the  person  accused  thereof  and  on  trial  there' 
for.  These  two  propositions,  and  every  essen- 
tial and  material  fact  necessary  to  them,  or 
either  of  them,  must  be  established  by  the  peo- 
ple to  a  moral  certainty  and  beyond  a  reason- 
able doubt.  •  •  •  In  every  Criminal  pro- 
ceeding under  our  system,  the  defendant  is  pre<> 
Bumed  to  be  innocent  until  the  contrary  is 
proven,  and  In  case  of  a  reasonable  doubt  wheth- 
er his  guilt  Is  satisfactorily  shown  he  is  entitled 
to  an  acquittal  at  your  hands." 

The  court's  reference  to  the  presumption 
of  Innocence  follows  the  plain  letter  of  the 
statute.  Pen.  Code,  |  1096.  This  instruc- 
tion was  followed  by  tbe  simple  and  approv- 
ed-definition of  the  term  "reasonable  doubt" 
People  V.  Paulsell,  116  CaL  «,  11.  46  Pac.  734. 
In  other  portions  of  the  charge  the  Jurors 
were  Instructed  that  they  could  return  a 
verdict  against  the  defendant  only  when 
they  should  be  satisfied  beyond  a  reasonable 
doubt  that  be  was  guilty  under  the  informa- 
tion ;  that,  U  they  had  any  reasonable  doubt 
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upon  tbe  qnestlon  as  to  whether  the  defend- 
ant shot  tbe  decedent  in  self-defense,  it 
would  be  their  duty  to  find  him  not  guilty ; 
that,  If  they  bad  any  reasonable  doubt  upon 
the  question  of  tbe  defendant's  flight,  it  was 
their  duty  to  resolve  that  doubt  In  favor  of 
the  defendant;  that.  If  they  had  any  reason- 
able doubt  as  to  the  explanation  given  by  the 
defendant  as  to  the  statements  or  conduct  in 
connection  with  the  killing  of  the  deceased. 
It  was  their  duty  to  resolve  that  doubt  In 
favor  of  the  defendant  One  other  instruc- 
tion has  already  been  quoted  by  us  in  full  la 
another  connection.  Viewed  as  a  whole,  we 
think  the  charge  sufficiently  informed  the 
Jury  on  the  law  of  the  burden  of  proof  and 
the  presumption  of  innocence.  It  is  not  in- 
cnmt>ent  wpaa  the  trial  court  in  such  cases 
to  Include  in  its  <iharge  Instructions  which 
amount  to  a  rdteration  of  the  points  already 
covered.  The  rule  is  well  settled  that  in- 
structions given  in  -substance  need  not  be 
repeated.  People  ▼.  Elliott,  119  CaL  693, 
691,  51  Pac.  955. 

"The  trial  Judge  should  take  care  to  give  to 
the  jury  ohoe  and  in  clear  language  every 
principle  of  law  applicable  to  the  particular 
ease.  When  he  liaa  done  this,  he  is  not  required 
to  repeat  any  of  them,  no  matter  bow  many 
separate  instmctions  are  asked  which  may  in- 
dttde  them.  Sndi  continoal  repetition  tends 
to  give  undue  emphasis  to  the  particular  point 
to  whidi  they  may  relate,  and  operates  to  con- 
fuse the  Jury  In  their  consideration  of  tbe  evl- 
dence."  People  t.  BickerBtafl  (Sup.)  190  Pac 
661. 

Appellant  requested  the  court  to  give 
many  Instructions  bearing  upon  the  law  of 
self-defense.  A  number  were  given,  some 
were  refused,  and  others  were  modifled. 
Further  Instructions  bearing  on  the  same 
subject  were  given  by  the  court  of  his  own 
volition.  Appellant  contends  the  court  com- 
mitted error  in  this  regard.  Reading  these 
instructions  as  a  whole,  we  think  the  law  of 
self-defense  was  correctly  stated  and  the 
subject  sufficiently  covered.  People  v.  Beck- 
er, supra,  109  Oal.  463,  464,  42  Pac.  307,  80 
Ik  R.  A.  40S. 

Tbe  Judgment  Is  afOrmed. 

We  cfmcnr:  RICHARDS,  J.;  KERRI- 
GAN. J. 


(51  CaL  App.  412) 

ROSS  V.  COINS  et  al.    (Civ.  2228.) 

(District  Court  of  Appeal,  Third  District, 
CaUfomia.  Feb.  16,  1921.  Hearing  Denied 
by  Supreme  <3onrt  April  14,  1921.) 

I.  Landlord   and  tenant   «=> 1 80 (3)— Tenant's 
complaint  alleging  unlawful  removal  by  force 
held  Insuflloient. 
Tenant's  complaint,  alleging  that  landlords, 

through    their    agent,    removed    tenant    from 


premises  "by  force  and  violence  and  against 
his  will  and  withont  due  process  of  law  and 
more  particnlarly  as  follows,"  and  reciting  as 
particulars  that  defendants  entered  the  prem- 
ises by  force  and  violence,  ransacked  tbe 
house^  removed  tenant's  personal  property 
therefrom,  destroyed  portions  of  his  property 
therein,  and  struck  tenant,  knocking  him  to 
the  floor,  knocking  out  several  of  his  teeth  and 
causing  other  injuries,  held  not  to  state  a  cause 
of  action  against  the  landlords,  since  the  alle- 
gation as  to  removal  is  in  itself  incomplete, 
and  since  the  acts  recited  in  partlcularization 
constituted  no  part  of  the  act  of  removal. 

2.  Action  4=>45( I)— Causes  for  unlawful  re- 
moval of  tenant,  Injuries  to  person  and  prop- 
erty, oonvsrslon  of  personal  property,  and 
trespass  upon  real  property,  held  Improperly 
united. 

Tenant's  complaint  against  landlords  and 
their  agent,  charging  that  the  landlords  by  the 
agent  removed  tenant  from  premises  by  force 
and  violence  without  due  process  of  law,  re- 
moved tenant's  personal  property  therefrom, 
and  destroyed  portions  thereof  and  struck  ten- 
ant, knocking  him  down  and  injuring  him,  held 
bad  for  misjoinder.  ~ 

3.  Landlord  and  tenant  «=>I80(3)— Tenant's 
complaint  against  landlords  charging  orim- 
inal  acts  by  agent  without  alleging  landlord's 
authorization    Insuflloient.  . 

Tenant's  complaint,  alleging  that  landlords 
through  their  agent  removed  tenant  from  prem- 
ises by  force  and  violence,  removed  tenant's 
property  from  premises,  destroyed  portions 
thereof,  and  struck  tenant,  knocking  Ikim  down 
and  injuring  him,  without  alleging  that  the 
landlords  authorised,  directed,  or  commanded 
such  acts  on  the  part  of  the  agent,  held  in- 
sufficient to  state  a  cause  of  action  against 
the  landlords  in  view  of  Civ.  Code,  {S  2338, 
2339;  a  general  allegation  of  agency  being  in- 
sufficient to  charge  principal  with  liability  fbr 
the  agent's  wanton  and  malicious  acts. 

4.  Pleading  «=32 1 8 (3) —  Inadvertent  order 
overruling  demurrar  on  oertaia  orouods  aftor 
having  sustained  It  on  other  grounds  properiy 
set  aside. 

Where  court,  after  sustaining  demurrer  ■■ 
to  certain  grounds,  some  ponths  later  inadver- 
tently entered  an  order  purporting  to  overrule 
it  on  other  grounds,  the  court  had  a  right,  on 
discovery  that  it  bad  previously  sustained  de- 
murrer to  set  aside  the  inadvertent  order. 

5.  Pleading  «=>223— Demurrer  sustalnad,  if  at 
all.  In  Its  entirety. 

When  a  demurrer  is  sustained,  it  la  sus- 
tained for  all  purposes  and  upon  every  Issue 
and  in  its  entirety  as  to  the  count  toward  which 
it  is  directed. 

6.  Pleading  9=>I92(2)— Tenant's  oompiaint 
against  landlords  and  landlords'  agent  held 
demurrable  for  unoertalnty  and  ambiguity. 

Tenant's  complaint  against  landlords  and 
their  agent,  in  which  a  cause  of  action  for  for- 
cible removal  withont  due  process  of  law  was 
improperiy  Joined  with  other  causes  of  action 
for    destruction    and    conversion    of   tenant's 
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property  and  for  strlkinf  and  injuring  tenant, 
which  causes  of  action  were  not  separately 
stated  and  some  of  which  were  against  the 
landlords  and  the  agent  and  others  only  against 
the  agent,  Aeld  demarrable  on  the  ground  of 
uncertainty  and  ambiguity. 

Appeal  from  Superior  Conrt,  San  Joaquin 
CoQDty ;  George  F.  Buck,  Judge. 

Action  by  William  Ross  against  John  H. 
Goina,  Amelia  B.  Podesta,  Florence  L.  Po- 
desta,  and  Adeline  De  PaoU.  Judgment  for 
the  three  last-named  defendants  on  plalntura 
refusal  to  amend  after  demurrer  to  com- 
plnint  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appel- 
lant. 

George  P.  McNoble  and  W.  G.  Williams, 
both  of  Stockton,  for  resiWDdents. 

PREWKTT,  Presiding  Justice  pro  tem.  A 
donurrer  to  the  second  amended  complaint 
wa«  HQHtalned  by  the  trial  court  and  the 
plaintiff  declined  further  to  amend.  He  ap- 
peals from  the  judgment  following  such  re- 
fusal. The  interests  of  defendant  John  M. 
Golns  are  not  InroWed  In  this  appeal.  The 
grounds  of  demurrer  are  various.  It  is 
claimed  that  the  complaint  fails  to  state  a 
cause  of  action ;  that  it  is  unintelligible,  un- 
certain, and  ambiguous;  and  that  several 
causes  of  action  have  been  improperly  united. 
The  portions  of  the  complaint  material  to 
(Ills  Inquiry  read  as  follows: 

"That  on  the  said  2d  day  of  February,  1918. 
plaintiff  was  rightfully  in  possession  of  said 
premises  and  occupying  the  same  as  the  tenant 
thereof  under  the  aforesaid  owners  and  their 
said  agent  John  M.  Goins. 

'^Tbat  on  and  prior  to  the  said  2d  day  of  Feb- 
ruary. 1018,  defendant  John  M.  Goins  was  the 
duly  aathorized  agent,  servant,  and  employee 
of  the  above-named  owners  of  said  real  prop- 
erty, for  all  purposes  connected  with  the  teas- 
ing and  collecting  of  rents  on  the  premises 
above  described,  and  in  securing  tenants  there- 
for and  in  discharging  and  ejecting  tenants 
therefrom. 

"That  on  the  said  2d  day  of  February,  1918, 
the  said  defendant  owners  by  and  through  their 
said  agent,  servant,  and  employee,  John  M. 
Goins.  undertook  to  remove  and  did  remove 
the  plaintiff  herein  from  said  building  and  prem- 
ises by  force  and  violence  and  against  his  will 
and  without  due  process  of  law  and  more  par- 
ticularly as  follows." 

Then  tollowa  a  long  array  of  events,  all 
of  which  relate  back  to  said  introductory 
words,  "more  particularly  as  follows,"  and 
none  of  which  In  any  way  or  degree  show 
or  tend  to  show  any  removal  or  attempted 
removal  of  the  plaintiff. 

Said  long  array  of  events  comprises  an  al- 
legation that  the  defendants  entered  by  force 
and  violence  and  ransacked  the  house,  re- 
moved plalnttfTs  personal  property  there- 
from, destroyed  portions  of  bis  machinery 
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therein,  broke  open  and  destroyed  a  case  of 
dyes,  carried  away  three  suits  of  clothing, 
knocked  the  plaintiff  to  the  floor  with  great 
force  and  violence,  sa't  upon  his  body,  struck 
plaintiff  In  the  face,  knocked  out  several  of 
his  teeth,  gagged  him,  and  hurt  and  bruised 
him  about  the  chest,  right  shoulder,  left  leg, 
and  left  foot,  to  his  damage  in  the  sum  of 
110,000. 

[1]  Many  of  these  events,  if  standing  alone 
and  tendered  as  Independent  averments, 
would  doubtless  state  causes  of  action,  but 
when  averred  as  a  particnlarization  of  the 
act  of  removal  of  the  plaintiff  from  the  prem- 
ises, they  fail  to  have  any  meaning.  Kach 
one  of  them  shows  upon  Its  face  that  it  con- 
stitutes no  part  of  the  act  of  removal,  yet  It 
Is  only  for  the  purpose  of  particularizing  the 
alleged  removal  that  they  are  offered. 

Nor  does  the  paragraph  which  alleges  the 
removal  state  a  cause  of  action.  By  its  own 
terms  It  Is  Incomplete,  since  it  is  limited  and 
particularized  by  the  closing  clause  thereof, 
which  reads,  "and  more  particularly  as  fol- 
lows," but  Oie  parts  that  follow  do  not  re- 
late to  the  matter  of  removal.  It  does  not 
therefore,  in  its  present  shape,  state  a  cause 
of  action.  It  would  perhaps  state  a  cause- of 
action  If  we  excised  therefrom  the  particu- 
larlzatlon  clause,  but  It  Is  unnecessary  to 
consider  the  point. 

[2]  If  we  disregard  the  language  and  pur- 
pose of  the  complaint  In  attempting  to  make 
this  long  array  of  events  a  part  of  the  par- 
agraph charging  an  unlawful  removal  of  the 
plaintiff  from  the  premises,  and  make  an  ef- 
fort to  consider  them  each  as  an  Independent 
averment,  we  encounter  various  difficulties. 
Considering  them  as  applicable  to  all  the  de- 
fendants, we  find  that  they  are  improperly 
Joined  in  the  same  complaint  with  a  cause 
of  action  for  unlawful  removal ;  that  allega- 
tions charging  injuries  to  person  and  prop- 
erty are  Improperly  Joined  with  a  cause  of 
action  for  conversion  of  personal  property; 
and  that  all  these  are  Joined  with  a  cause  of 
action  for  trespass  upon  real  property. 

[3]  There  is  no  allegation  that  the  unlaw- 
ful removal  la  a  part  of  the  same  general 
series  of  torts  stated  In  the  following  para- 
graph. The  allegations  charging  crimes  are 
quite  insufflcieut  to  show  that  the  resirand- 
ents  authorized,  directed  or  commanded  the 
criminal  acts.  Fogel  v.  Schmahs,  92  Cal.  412, 
28  Pac.  444 ;  Mendelsohn  v.  Anaheim,  etc.;  40 
CaL  657.  In  the  Mendelsohn  Case  the  court 
said: 

"It  is  well  settled  that  though  the  principal  is 
liable  for  the  actual  damage  caused  by  the 
act  of  his  agent  done  in  the  usual  course  of  his 
employment,  he  is  not  responsible  for  wanton 
and  mahdoua  damage  done  by  the  agent  with- 
out the  consent,  approval  or  subsequent  rati- 
fication of  the  principal." 

Sections  2338  and  2339  of  the  Civil  Code 
are  conclusive  on  this  point.    The  allegation 
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of  the  complaint  as  to  fbe  agency  of  Golns 
In  the  commlaslon  of  the  assault  Is: 

"John  M.  Going,  as  such  agent,  servant  and 
employee  of  said  owners  and  while  acting  in 
their  behalf,  then  and  there  knocked  the  plain- 
Uff,"  etc. 

A  general  allegation  of  agency  Is  wholly 
insufficient  to  charge  a  principal  with  liabil- 
ity for  the  agent* s  wanton  and  malidous  acts, 
but  It  must  be  averred  that  the  principal 
"authorized  or  ratified  them."  Section  2339, 
supra.  The  rule  holding  carriers  liable  for 
the  torts  of  their  conductors  and  brakemen 
in  no  way  conflicts  with  this  principle.  A 
cause  of  action  for  assault  Is  stated  against 
defendant  Coins  and  not  against  the  respond- 
ents,  and  therefore  this  cause  of  action  Is 
improperly  Joined  with  causes  of  action 
against  respondents. 

[4]  The  trial  court  sustained  the  demurrer 
as  to  certain  groimds,  and  some  months  later 
Inadvertently  entered  an  order  purporting 
to  overrule  It  on  certain  other  grounds.  On 
discovering  this  it  set  aside  this  Inadvertent 
order,  as  it  had  a  lawful  right  to  do. 

[S]  When  the  court  sustained  the  demur- 
rer It  was  deemed  to  be  sustained  on  any 
and  every  tenable  ground,  whether  general  or 
special.  Under  our  practice  a  demurrer  sus- 
tained is  sustained  for  all  .purposes  and  upon 
every  issue  and  In  its  entirety,  so  far  as  in- 
volves the  count  toward  which  It  Is  directed. 
Sechrlst  v.  Rlalto,  etc.,  129  Cal.  640,  62  Pac. 
261. 

[6]  The  complaint  does  not  state  a  cause  of 
action  against  the  respondents ;  the  cause  of 
action  for  removal  Is  Improperly  Joined  with 
other  causes  of  action ;  a  number  of  causes 
of  action  are  not  separately  stated ;  some  are 
against  all  the  defendants  and  some  against 
only  defendant  Coins ;  and  the  demurrer  was 
properly  sustained  on  the  ground  of  uncer- 
tainty and  ambiguity. 

The  Judgment  is  affirmed. 

We. concur :    HAET,  J.;   BURNETT,  J. 


(51  Cal.  App.  268) 

GRAHAM  V.  ALCHIAN.    (CW.  3499, 
8.  F.  9478.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Feb.  4,  1921.  Rehearing 
Denied  March  S,  1921.  Hearing  Denied  by 
Supreme  Conrt  April  5,  1921.) 

On  Hearing  in  Supreme  Court. 

Appeal  and  error  4=>I64 — Plaintiff,  enforcing 

Judgment  In  his  favor,  cannot  appeal  from 

judgment. 

A  plaintiff  who  has  obtained  a  judgment  In 

his   favor   in    an   action   to    recover   personal 

property,  and  has  taken  out  a  writ  of  execution 


'  and  satisfied  the  Judgment  in  the  trial  court,  is 
not  entitled  to  have  his  appeal  from  the  Judg- 
ment considered  on  its  merits,  and  the  appeal 
will  he  dismissed;  plaintiff  having  taken  the 
appeal  because  he  was  not  awarded  damages 
for  detention,  and  trial  court  having  found  that 
there  was  no  damage  resulting  from  any  act 
of  the  defendant  that  would  not  be  recompens- 
ed by  the  money  judgment  given  for  the  value 
of  the  property. 

Appeal  from  Superior  Court,  B'resno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  George  G.  Graham  against  A.  H. 
Alchlan.  Judgment  for  only  part  of  relief 
prayed  for,  and  plaintiff  appeals.  Motion  to 
dismiss  appeal  gi-anted  in  the  District  Court 
of  Appeal,  and  bearing  denied  in  Supreme 
Court 

See,  also,  Alchlan  v.  MacDonald,  40  Cal. 
App.  505,  181  Pac.  T7. 

Geo.  Graham,  and  H.  F.  Neal,  both  of 
Fresno,  for  appellant. 

O.  K.  Bonestell  and  Harry  Sarklsan,  both 
of  Fresno,  for  respondent 

STURTBVANT,  J.  The  plaintiff,  herein- 
after called  the  appellant  commenced  an 
action  against  the  defendant,  hereinafter  call- 
ed the  re^ondent  to  recover  a  certain  auto- 
mobile, or  its  value,  alleged  to  be  $700.  Judg- 
ment went  in  favor  of  the  appellant  in  the 
sum  of  $700  and  Interest  at  7  per  cent  from 
the  date  of  his  demand  made  on  the  respond- 
ent for  possession.  Because  he  was  not 
awarded  damages  for  detention,  the  appel- 
lant appealed  under  section  953a  of  the  Code 
of  Civil  Procedure  from  that  part  of  the 
Judgment  that  denied  him  such  additional 
damages.  Thereafter  the  respondent  appear- 
ed in  this  court  and  moved  to  dismiss  the 
appeal.  In  support  of  his  motion  the  re- 
spondent showed  this  court  that  the  Judg- 
ment appealed  from  was  entered  April  14, 
1920;  that  the  appellant  appealed  April  15, 
1920;  that  on  September  13,  1920,  the  ap- 
t)ellant  took  out  a  writ  of  execution,  and  on 
October  t,  1920,  the  appellant  satisfied  the 
Judgment  in  the  trial  court 

The  appeal  from  the  Judgment  and  the  mo- 
tion to  dismiss  have  both  been  submitted, 
and  both  are  before  us  for  our  consideration. 

In  view  of  the  conclusions  which  we  have 
reached  concerning  the  merits  of  the  motion, 
it  will  not  be  necessary  for  us  to  determine 
the  merits  of  the  appeal  from  the  Judgment 

If  the  defendant  the  losing  party  In  the 
trial  court  had  taken  the  appeal,  and  bad 
Involuntarily  paid  the  Judgment  entered 
against  him,  it  Is  settled  law  that  such  x>ay- 
ment  would  not  affect  his  right  to  have  the 
appeal  heard  on  its  merits.  Patterson  ▼. 
Keeney,  165  Cal.  465,  132  Pac.  1043,  Ann. 
Cas.  1914D,  232.    But  a  party  cannot  accept 
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the  boi^t  or  advantage  given  him  by  an 
order  and  then  seek  to  have  the  order  or 
Judgment  reviewed.  CJounty  of  San  Ber- 
nardino V.  County  of  Riverside,  135  Cal.  618, 
67  Pac.  1047;  Estate  of  Shaver,  131  Cal. 
219,  63  Pac.  340;  Patterson  v.  Keeney,  165 
Cal.  465,  467, 182  Paa  1043,  Ann.  Cas.  1914D, 
232. 
The  moticm  to  dismiss  the  appeal  Is  granted. 

Wecmicur:   LANGDON,  P.  J.;  NOURSB.J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PE^R  CURIADC  The  opinion  of  the  Dis- 
trict Court  of  Appeal  of  the  First  Appellate 
District,  Division  2,  does  not  perhaps  clearly 
show  certain  facta  which  make  It  ohvlons 
that  the  decision  of  such  court  dismissing 
the  appeal  Is  correct. 

The  trial  conrt  expressly  found,  In  dlspoa- 
Jng  of  the  Issues  made  by  the  pleadings, 
that- 
'll! the  month  of  June,  1018.  the  defendant 
sold  the  same  [automobile],  and  converted  the 
same  and  the  proceeds  thereof  to  his  own  use," 
and  "that  the  plaintiff  has  been  damaKed  by  the 
taking  and  detention  and  conversion  of  the  said 
automobile  as  herein  fonnd  in  the  sum  of  $700, 
the  valae  thereof,  with  legal  interest  from  June 
30,  1918,  and  no  more." 

This  was  the  disposition  by  the  trial  court 
of  all  the  claims  of  the  plaintiff  with  relation 
to  value  and  damages.  Including  a  conclusion 
that  there  was  no  damage  resulting  from  any 
act  of  the  defoidant  that  would  not  be  rec- 
ompensed by  a  Judgment  for  $700,  with 
legal  interest  from  June  30,  1918,  to  the  day 
of  the  Judgment.  Judgment  was  given  ac- 
cordingly. As  was  said  by  the  jJMstrlct  Court 
of  Appeal,  the  olalntifl  could  not  accept  the 
award  so  made  blm  by  the  Judgment  and 
farther  prosecute  bis  appeal. 

The  application  for  hearing  In  this  court 
after  decision  by  the  District  Court  of  Ap- 
Iieal  is  denied. 

AU  concur,  except  SLOAKE,  J^  absent 


(51  Cal.  App.  464) 

PEOPLE  V.  JOHNSON.    (Cr.  745.) 

(District  Oonrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Feb.  21,  1921.) 

i.  CrlBlaal  law  4=>369(8)— Aeta  and  conduct 
•tber  tbaa  ohargad  admissilile  to  show  pro- 
paaai^. 
In  a  prosecution  for  rape,  acts  and  con- 
doct  other  than  the  one  charged  may  be  shown 
to  develop  defendant's  disposition  as  to  pro- 
pensity involved. 


2.  Rape  ^»40(3)— Testlmoay  ef  birth  of  ehlM 
to  prosecutrix  admissible. 

In  a  prosecution  for  rape,  testimony  as  to 
the  birth  of  a  child  to  prosecutrix  one  month 
after  the  act  charged  was  competent,  where  it 
was  the  consistent  daim  of  prosecutrix  that 
she  had  no  relations  with  any  man  other  than 
defendant. 

3.  Witnesses  «=9379  (2)— Testimony  as  to  oo»- 
tradictory  statement  admissible  to  Impeaoh 
defendant's  wttnasa. 

In  a  prosecution  for  rape,  where  prosecu- 
trix test^ed  that  many  of  the  offenses  were 
committed  in  defendant's  room,  and  a  witness 
for  defendant  who  had  roomed  for  some  time 
in  an  adjoining  room  with  opportunity  to  ob- 
serve conditions  testified  that  be  bad  never 
observed  prosecutrix  in  a  compromising  posi- 
tion, testimony  as  to  a  conversation  with  such 
witness  wherein  the  latter  had  stated  he  ob- 
served the  girl  in  bed  with  defendant,  etc., 
was  admissible  for  purposes  of  impeachment. 

4.  Criminal  law  «=>543(2)-«howlng  of  dllU 
gence  to  obtain  witness  sulllcient  to  permK 
reading  of  testimony  on  former  trial. 

In  a  prosecution  for  rape,  showing  by  the 
district  attorney  of  diligence  to  obtain  the 
attendance  of  a  medical  witness  held  snfficient 
to  permit  the  district  attorney  to  read  in  evi- 
dence the  testimony  of  such  physician  given  at 
a  former  trial. 

5.  Criminal  law  «=3406(l),  1 169(12)— Rape 
«=>46,  57(1)— Whether  character,  conduot, 
and  statements  of  defendant  admissible  and 
Inorimlnating  a  Jury  question;  admission  of 
evidence  held  harmless. 

In  a  prosecution  for  rape,  testimony  of  a 
medical  witness  on  former  trial,  read  in  evi- 
dence on  the  present  trial,  that  when  defend- 
ant had  visited  the  physician  in  company  witl) 
his  wife  and  had  learned  of  the  pregnant  con- 
dition of  prosecutrix,  he  had  inquired  what 
disposition  might  be  made  of  the  girl  and  of 
her  child,  and  testimony  in  attempted  explana- 
tion that  once  he  had  left  the  girl  at  home  in 
company  with  a  man,  made  it  a  question  for  the 
Jury  to  say  as  to  whether  the  words  or  conduct 
of  defendant  as  heard  and  observed  by  the  phy- 
sician were  incrinunating;  if  they  amounted 
to  an  admission  or  appeared  sufficient  to  war- 
rant belief  that  defendant  was  trying  to  cover 
up  his  own  crime,  they  were  competent,  while, 
if  the  jury  did  not  so  view  them,  the  proof  was 
harmless  to  defendant. 

Appeal  from  Superior  Court,  Kern  Comity; 
J.  W.  Mahon,  Judge. 

Fred  Johnson  was  convicted  of  rape,  and 
be  appeals.    Affirmed. 

E.  J.  £hnmons  and  Walter  Osborn,  both  of 
Bakersfleld,  for  appellant. 
J.  R.  Dorsey,  of  Bakersfleld,  for  the  People. 

JAMES,  J.  Defendant  was  convicted  oC 
the  crime  of  rape  and  soitenced  to  be  im- 
prisoned in  the  state  prison.  He  has  takoi 
this  appeal  from  the  Judgment  entered 
against  him.    Conviction  was  had  after  sev- 
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eral  mistrials.  In  the  presentation  of  ttils 
appeal  we  have  not  been  aided  by  briefs,  al- 
though counsel  for  the  appellant  did  by  oral 
argument  i>oint  to  several  matters  In  support 
of  the  claim  that  error  had  been  committed 
In  the  lower  court  by  reason  of  which  defend- 
ant had  been  deprived  of  his  right  to  a  fair 
trlaL  The  record  Is  quite  voluminous.  We 
have,  however,  made  a  very  close  examina- 
tion of  It  in  order  to  determine  whether  the 
contentions  of  appellant  are  of  sulflclent  mer- 
it to  warrant  a  reversal. 

[1]  At  the  time  the  alleged  offense  was 
committed,  the  date  being  the  27th  day  of 
March,  1919,  according  to  the  diarge  con- 
tained In  'the  Information,  the  prosecutrix 
was  a  child  of  the  age  of  15  years.  She  was 
a  daughter  of  a  sister  of  the  wife  of  the  de- 
fendant She  went  to  live  In  the  household 
of  the  defendant  about  the  year  1916.  This 
household  at  that  time  consisted  of  the  de- 
fendant and  his  wife,  and  a  minor  child  of 
the  two  latter.  The  family  first  lived  at 
Sawtelle.  Later,  in  the  year  1918,  they  re- 
sided for  a  time  in  Tulare  county  (that  being 
in  July  of  the  year  referred  to),  and  subse- 

,  quently  took  np  their  residence  In  the  oil 
fields  In  Eem  county.  It  was  while  they 
were  residing  in  the  latter  county  that  the 

,  act  complained  of  was  alleged  to  have  been 
committed.  So  far  as  the  particular  act  re- 
ferred to  in  the  information  Is  concerned, 
there  was  no  testimony  concerning  the  hap- 
pening othta:  than  that  given  by  the  child. 
Tills  girl,  the  prosecutrix,  was  shown  to  have 
given  birth  to  a  child  In  April,  1919,  approxi- 
mately one  month  after  the  commission  of 
the  unlawful  act  charged  In  the  Information. 
The  prosecuting  attorney,  commencing  at  a 
time  prior  to  that  when  the  defendant  and  his 
family  removed  to  Tulare  county,  offered  evi- 
dence wlilch  was  received  by  the  court  show- 
ing a  continuous  course  of  lascivious  conduct 
by  the  defendant  toward  the  prosecutrix,  and 
a  series  of  illicit  acts,  the  number  or  circum- 
stances of  which  it  Is  unnecessary  to  detail. 
Tliese  various  acts  and  cmiduct  were  estab- 
lished by  the  testimony  of  the  prosecutrix, 
which  was,  so  far  as  we  can  Judge  from  the 
printed  page,  given  unhesitatingly  and  with 
considerable  exactness  of  detail.  This  tes- 
timony was  offered  under  the  familiar  rule 
which  jiermlts  other  acts  and  conduct  than 
the  one  charged  to  be  shown  In  a  case  of  this 
nature,  in  order  that  the  disposition  of  a  de- 
fendant as  to  the  propensity  involved  may 
be  made  apparent  That  such  testimony  is 
highly  dangerous  and  damaging  to  a  defend- 
ant's case  must  be  conceded,  for  the  reason 
that  a  Jury,  In  considering  the  tender  age  of 
such  a  prosecutrix.  Is  prone,  under  the  In- 
fluence of  prejudice,  to  allow  the  aggregate 
proof  of  acts  other  than  the  one  charged  to 
overcome  any  uncertainty  that  it  may  feel  as 
to  the  sufficiency  of  the  proof  as  to  the  par- 
ticular act  referred  to  In  the  information. 
Hence  It  has  often  been  said  In  the  decisions 


that  trial  courts  cannot  be  too  carefnl  in 
cautioning  Juries  against  unwittingly  allow- 
ing their  personal  bias  and  prejudice,  which 
is  naturally  aronsed  against  a  defendant  In 
the  presence  of  such  an  accusation,  to  cause 
them  to  deviate  from  their  sworn  duty. 
That  testimony  of  the  kind  and  character  to 
which  we  have  referred  Is  competent,  rele- 
vant and  material  for  the  limited  purpose 
adverted  to,  has  long  been  established.  Peo- 
ple V.  Koller,  142  Cal.  621,  76  Pac.  500;  Peo- 
ple V.  Slaughter,  33  Cal.  App.  366,  165  Pac. 
44;  People  v.  Elgar,  36  Cal.  App.  114,  171 
Pac  697;  People  v.  Wademan,  38  Cat.  App. 
116, 175  Pac  791. 

[2]  So  also  was  the  testimony  as  to  the  birth 
of  the  child  competent  to  tie  introduced  be- 
fore the  Jury,  where  it  was  the  consistent 
claim  of  the  prosecutrix  that  she  had  had  no 
relations  velth  any  other  man.  Her  credibil- 
ity was  of  course  a  matter  which  the  Jury 
had  the  right  to  determine,  in  view  of  all 
the  circumstances  of  the  case.  There  was,  in 
addition  to  the  evidence  which  is  particular- 
ly referred  to  herein,  testimony  of  the 
marked  familiarity  in  the  demeanor  and  o(m- 
duct  of  appellant  toward  the  prosecutrix, 
which  was  observable  in  the  dally  life  of  the 
household.  It  may  be  remarked  further  that 
the  young  girl  seems  to  have  been  Influenced 
throughout  the  course  of  the  whole  sordid  re- 
lationship by  a  feeling  of  reciprocal  regard 
for  the  man.  A  part  of  the  evidence  was, 
in-  substance,  that  during  the  residence  of  de- 
fendant and  his  family  in  Kero  rounty  the 
wife  would  arise  early  in  the  morning,  in 
order  to  do  the  cooking  for  the  family  and 
several  boarders,  and  that  the  husband  would 
remain  In  bed,  that  the  young  girl  frequently 
slept  In  the  same  bed  with  the  husband  and 
wife,  and  tliat  after  the  wife  had  left  the 
room  in  the  morning,  many  of  the  acts  re- 
ferred to  had  been  committed.  This  evidence, 
as  we  Iiave  before  stated,  came  from  the  lips 
of  the  prosecutrix.  The  wife  of  the  defend- 
ant denied  many  of  the  things  which  the 
young  girl  had  testified  about  and  made 
statements  wlilch.  If  true,  showed  a  condition 
of  affairs  where  it  would  have  iieen  impos- 
sible for  the  things  wlilch  the  young  girl 
charged  to  have  actually  occurred.  This  sit- 
uation again  presented  a  question  for  the 
Jury  upon  wldch  Its  decision  Is  final  as  to  the 
facts.  One  person,  a  witness  Thompson,  tes- 
tifying for  the  defendant,  testified  that  be 
had  roomed  for  some  time  in  an  adjoining 
room  to  that  occupied  by  the  defendant,  ills 
wife,  and  the  prosecutrix,  that  be  had  op- 
portunity to  observe  the  conditions  referred 
to  and  to  hear  even  small  noises  which  might 
have  proceeded  from  that  room,  and  that  be 
had  never  observed  the  young  girl  in  the  bed 
occupied  by  Johnson  and  his  wife.  By  way 
of  Impeachment  and  after  laying  a  sulficient 
foundation,  the  district  attorney  produced  a 
witness  who  testified  to  a  conversation  had 
with  Thompson  wherein  Thompson  had  stat- 
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ed  that  be  had  observed  the  young  girl  In  the 
bed  with  defendant  and  proceeded  to  give 
some  additional  details  in  connection  there- 
with. 

[S]  We  thlnlc,  notwithstanding  the  ccmten- 
tion  of  appellant  to  the  contrary,  ttiat  the 
teatimony  was  properly  admitted  as  impeach- 
ing evidence.  The  coort  was  carefnl  to  cau- 
tion the  Jury  as  to  the  purpose  of  tlie  im- 
peaching testimony  and  as  to  the  limited  use 
which  they  might  maKe  of  it  in  the  consid- 
eration of  the  case.  Another  tmlnt  urged  by 
appellant  la  that  the  court  Improperly  al- 
lowed the  district  attorney  to  read  in  evi- 
dence the  testimony  of  a  physician  given  at 
a  former  trial.  The  objection  Urged  to  this 
testtammy  is  twofold :  First,  that  it  was  not 
Bnffidently  shown  that  the  physician  was  be- 
yond tlie  reach  of  a  subpoena;  and  secondly, 
tliat  the  evidence  was,  in  part  at  least,  in- 
competent  and  prejudicial. 

[4]  We  are  onable  to  conclude  that  the  tes- 
timony was  read  without  a  sufficient  showing 
as  to  the  absence  of  the  witness.  On  the 
contrary,  we  think  tlie  district  attorney 
made  a  very  cwnplete  showing  upon  which  to 
base' his  offer.  He  allowed  that  he  had  is- 
sued Bubpcenas  to  practically  every  sheriff 
in  the  state,  many  of  which  liad  been  re- 
turned, and  that  on  the  day  or  the  day  pre- 
ceding the  trial  a  further  search  had  been 
made  in  the  immediate  locality  of  the  county 
seat  of  Kern  county,  and  that  this  search 
was  unavailing,  and  that  the  witness  was 
not  to  be  found.  In  addition  to  this,  there 
was  the  testimony  of  one  of  the  Judges  who 
had  presided  In  a  former  trial  of  the  case, 
and  other  witnesses,  that  the  physician  had  at 
the  prior  trial  stated  It  as  being  his  intention 
to  leave  the  state  of  California  soon  for  the 
puipose  of  pursuing  a  course  of  study  in  an 
Eastern  college.  The  particular  portion  of 
the  testimony  to  which  the  further  objection 
is  urged  tlmt  It  was  incompetent  was  tliat 
defendant  had  visited  the  physician  in  com- 
pany with  his  wife,  and  after  he  had  learned 
of  the  then  pregnant  condition  of  the  prose- 
cutrix had  inquired  of  the  physician  what 
disposition  might  be  made  of  the  girl  and 
also  of  the  child  to  be  born;  also  the  further 
statement,  tn  attempted  explanation  for  the 
condition  of  the  girl,  that  at  one  time  he  had 
left  tlie  girl  at  Iiome  in  company  with  a  man 
who  was  at  that  time  stopping  there,  and 
that  the  act  must  liave  occurred  at  that  time. 

[i]  It  was  for  the  Jury  to  say  as  to  wheth- 


er the  words  or  conduct  of  the  defendant, 
as  heard  and  observed  by  the  pbyslcian. 
were  (ncrlminatlng.  If  they  in  fact  amount- 
ed to  an  admission,  or  If  they  appeared  suffi- 
cient to  warrant  the  belief  that  the  defend- 
ant was  endeavoring  only  to  cover  up  his 
own  crime,  they  were  competent.  If  the  Jury 
did  not  BO  view  them,  then  proof  of  the  same 
was  without  prejudice.  There  was  some  evi- 
dence to  the  point,  and  in  fact  it  was  admit- 
ted by  the  prosecutrix,  tliat  upon  Its  being 
learned  that  she  was  in  a  pregnant  condition 
the  prosecutrix  at  first  denied  that  Johnson 
was  the  cause  of  that  condition.  In  explana- 
tion of  those  assertions,  however,  she  told 
the  Jury  tiiat  Johnson  bad  advised  her  to 
make  no  admissions  involving  him  in  the 
matter,  as  it  would  make  trouble  for  herself 
and  he  would  have  to  go  to  Jail.  j<'oUowlng 
ttie  making  of  this  admission  the  defense 
Boogbt  to  show  that  another  man  working 
about  the  oil  wells  had  paid  close  attention 
to  tlie  child  and  had  desired  to  marry  her. 
TUs  testim<»iy  was  furnished  by  the  immedi- 
ate family  of  the  defendant.  It  fell  short, 
however,  of  showing  that  Illicit  relations  had 
ever  occurred  between  the  child  and  the 
"other  man."  It  is  quite  apparent  that  all 
of  these  matters  involved  In  this  feature  of 
the  defoise  presented  questions  as  to  Wbicb 
the  decision  of  the  Jury  was  final.  To  be 
sure,  the  case  was  one  wliicb  warranted  and 
called  for  the  closest  scrutiny  on  the  part 
of  the  Jury  in  determining  the  credibility  of 
the  witnesses  and  particularly  that  of  the 
prosecutrix.  The  case  in  its  main  features  is 
not  at  ail  unlike  that  considered  In  Pe<^le  v. 
Wademan,  supra.  Many  of  the  questions 
herein  adverted  to  were  there  presented  and 
determined  adversely  to  tlie  contention  of 
that  defendant.  We  have  considered  care- 
fully the  charge  as  given  by  the  court  to  the 
Jury,  and  find  that  it  sufficiently  guarded 
all  of  the  defendant's  rights.  All  of  the  par- 
ticular questions  touching  the  purposes  for 
which  the  special  evidence  was  introduced  in 
support  of  the  main  charge  were  carefully 
covered  by  the  instructions  of  the  court.  We 
find  no  error  sufficient  to  Justify  the  dalm 
of  the  defendant  that  the  Judgment  should  be 
reversed,  and  that  he  should  have  a  new 
trial. 
The  Judgment  Is  alBrmed. 

We  concur:  OONHBY,  P.  J.;  SHAW,  J. 
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(SI  Cal.  App.  483) 

LOBREE  V.  U  E.  WHITE  LUMBER  CO.  et 
•I.     (Civ.  3706.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  2,  California.  Feb.  23,  1921.  Hear- 
ing Denied  by  Supreme  Court  April  19, 1921.) 

1.  Appeal  and  arror  «=>l  17— Onler  refusing  to 
settle  bill  of  exceptions  not  appealable. 

An  order  denying  an  application  for  settle- 
ment of  a  bill  of  exceptions  is  not  appealable. 

2.  Appeal  and  error  «=9956(2)— Exceptions, 
bill  of  «=>43( I)— Application  for  relief  from 
default  In  presenting  bill  of  exceptions  com- 
mitted to  court's  discretion. 

An  application  under  Code  CHv.  Proc.  | 
473,  for  relief  from  the  applicant's  default  in 
presenting  its  bill  of  exceptions  for  settlement 
is  committed  to  the  discretion  of  the  trial 
court,  and  its  order  denying  the  application  can 
only  be  set  aside  on  a  showing  of  a  clear  abuse 
of  such  discretion. 

3.  Exoeptions,  bill  of  «=>43 (2)— Appellant  not 
entitled  to  relief  from  default  In  presenting 
for  settlement. 

Appellant  held  not  entitled  to  relief  ander 
Code  Civ.  Proc.  §  473,  from  its  default  in  pre- 
senting its  bill  of  exceptions  for  settlement 
because  of  the  sickness  and  absence  from  the 
office  of  some  of  its  attorneys  and  a  part  of 
their  office  force,  on  the  showing  made. 

4.  Exceptions,  bill  of  «=>43(2)— Delay  In  pre- 
senting not  excused  by  reliance  on  void  ex- 
tension order. 

Delay  In  presenting  a  biU  of  ^eeptions  for 
settlement  cannot  be  excused  by  counsel's  re- 
liance on  a  void  order  of  the  court  extending 
the  time  for  preparing  the  bill  beyond  the 
latest  date  to  which  the  court  had  power  to  ex- 
tend it. 

Appeal  from  Superior  Cioart,  Mendocino 
County;    J.  Q.  White,  Judg^. 

Action  by  Phil  Lobree  against  tbe  L.  E. 
White  Lumber  Company  and  another.  From 
an  order  denying  an  application  for  settle- 
ment of  its  bill  of  exertions,  the  defend- 
ant named  appeals.     Affirmed. 

Metson,  Drew  &  Mackenzie,  of  San  Fran- 
cisco (R.  6.  Hudson,  of  San  Frandsco,  of 
counsel),  for  appellant. 

Robert  Duncan,  of  Uklah,  for  respondent 

NOURSE,  J.  Judgment  was  entered  In 
favor  of  plaintiff  and  against  the  defend- 
ants In  the  superior  court  of  Mendocino 
county  on  the  28th  of  October,  1918,  and 
notice  thereof  was  served  on  the  same  day. 
Thereafter  from  time  to  time  the  defendant 
Lk  B.  White  Lumber  Company  obtained  from 
the  judge  of  tbe  superior  court  orders  ex- 
tending its  time  to  serve  its  bill  of  excep- 
tions. These  extensions  ran  to  tbe  20tb 
day  of  December,  1918,  which  was  several 
days  beyond  tbe  time  which  the  court  had 


jurisdiction  to  grant  under  the  provisions 
of  section  1054,  Code  of  Civil  Procedure. 
On  the  said  20tii  day  of  December  counsel 
for  the  lumber  company  requested  an  ad- 
ditional extension,  but  it  does  not  appear 
that  the  request  was  either  granted  or  re- 
fused. In  any  event,  on  the  following  day 
a  proposed  blU  was  served  upon  counsel  for 
plaintiff.  On  January  28,  1919,  counsel  for 
plaintiff  served  upon  the  defendant  lumber 
company  his  objections  to  tbe  proposed  bill 
of  exceptions,  based  upon  the  failure  of  said 
defendant  to  serve  the  bill  within  tbe  time 
prescribed  by  law.  On  the  7th  day  of  Feb- 
ruary following  the  proposed  bill  and  plain- 
tiff's objections  to  the  settlement  thereof 
were  presented  to  the  judge  of  the  trial  court 
with  an  application  that  they  be  settled  and 
allowed.  In  support  of  said  application 
counsel  for  said  defendant  offered  and  filed 
an  affidavit  setting  forth  the  circumstances 
under  which  the  bill  was  prepared.  It  was 
therein  alleged  that  the  failure'  to  make 
service  within  the  time  required  was  due  to 
the  fact  that  counsel  for  said  defendant  did 
not  receive  the  reporter's  transcript  of  the 
testimony  taken  at  the  trial  until  tf  few 
days  before  the  bill  was  prepared  and  serv- 
ed, and  to  the  further  fact  that  some  of 
the  members  of  the  staff  of  said  counsel 
located  in  San  Francisco  were  absent  from 
their  offices  on  account  of  illnees.  A  counter 
affidavit  was  filed  by  counsel  for  plaintiff, 
and  it  was  thereupon  stipulated  and  agreed 
in  open  court  that  all  objections  to  the  ef- 
fect that  no  notice  had  been  given  of  an  ap- 
plication to  be  relieved  under  section  473. 
Code  of  Civil  Procedure,  from  a  default  for 
failure  to  serve  the  bill  within  time  were 
waived,  and  that  sudi  application  might  be 
submitted  to  the  court  at  said  time.  After 
argument  said  application  was  ordered  sub- 
mitted by  the  court  with  leave  to  file  affida- 
vits and  authorities.  On  the  same  day  an 
affidavit  was  filed  on  behalf  of  counsel  for 
plaintiff  designated  a  "counter  affidavit  on 
application  to  settle  bill  of  exceptions,"  In 
which  it  was  recited  on  information  and  be- 
lief that  tbe  court  reporter  who  took  the 
testimony  of  the  proceedings  completed  the 
transcript  early  in  the  month  of  November 
and  notified  counsel  for  said  defendant  that 
the  same  would  be  delivered  to  them  when 
paid  for,  also  that  a  similar  notification  was 
given  to  the  associate  counsel  of  said  defend- 
ant having  their  offices  in  the  city  of  Uklah. 
On  February  11th  a  counter  affidavit  was 
filed  on  behalf  of  said  defendant,  wherein 
It  was  stated  that  "affiant  makes  this  af- 
fidavit in  answer  to  the  counter  affidavit  of 
Robert  Duncan  filed  in  opposition  to  the 
application  of  defendant  L.  E.  White  Lum- 
ber Company  for  a  settlement  of  its  said 
bill  of  exceptions." 
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The  matter  comes  to  this  court  upon  a  no- 
tice of  appeal  which  reads: 

"Toa  and  each  of  you  will  please  take  no- 
tice that  defendant  L.  E.  White  liumber  Com- 
pany hereby  appeals  •  •  •  from  the  order 
of  the  above-entitled  court  denying  the  applica- 
tion of  this  defendant  Ii.  E.  White  Lumber  Com- 
pany for  settlement  of  its  bill  of  exceptions  on 
appeal  from  the  jadpnent    •    •    • »» 

A  bill  of  exceptions  in  support  of  this 
notice  of  apsfeal  was  presented,  allowed, 
and  settled  and  is  Incoriwrated  in  the  tran- 
Bdlpt  From  this  bill  it  appears  that  some 
time  after  the  11th  of  February,  1919,  when 
the  last  afSdarlt  was  filed  on  behalf  of  ap- 
pellant, the  court  made  and  entered  an  or- 
der denying  the  application  of  said  defend- 
ant for  settlement  of  Its  bill  of  exceptions 
and  denying  the  application*  of  said  defend- 
ant to  be  relieved  from  its  default  under 
section  473,  Code  of  Civil  Procedure.  The 
transcript-  does  not  contain  a  copy  of  the 
order  stated  to  have  been  made  by  the  c-onrt 
as  required  by  section  951,  Code  of  Civil 
Procedure,  or  a  copy  of  the  motion  or  ap- 
plication for  relief  under  section  473.  The 
notice  of  appeal  specifically  designates  the 
order  denying  application  for  settlement  and 
makes  no  mention  of  the  order  denying  ap- 
plication for  relief  from  default. 

[1,2]  Preliminary  objection  is  made  to  a 
consideration  of  the  appeal  on  the  ground 
tliat  the  order  refusing  to  settle  is  not  an 
appealable  order.  This  objection  is  well  tak- 
en. Hudson  V.  Hudson,  129  CaL  141,  61  Pac. 
773;  Brode  ▼.  Goslin,  158  Cal.  699,  112  Pac. 
280;  Mnrtapy  v.  SteUhjg,  138  CaL  B41,  72  Pac. 
176L  Appellant  concedes  the  soundness  of 
this  objection,  but  argues  that  the  notice  of 
appeal  is  open  to  the  construction  that  it  was 
intoided  to  apply  to  the  order  denying  relief 
VB&ee  section  473,  dtlng  Off  v.  Crump,  40  OaL 
App.  173,  180  Pac  360.  However,  in  view 
of  our  conclusion  m  the  merits  of  the  ap- 
peal, it  Is  unnecessary  to  determine  the  ef- 
fect of  the  notice.  Assuming  that  the  ax>- 
peal  is  properly  I>efore  as,  the  order  must 
be  affirmed  upon  the  well-established  rule 
that.  It  being  a  matter  committed  to  the  dis- 
cretion of  the  trial  court,  it  can  be  set  aside 
only  vpoa  a  Showing  of  a  clear  abuse  of  that 
discretion.  Howell  t.  Pederseo,  181  Pac 
674;  Smith  T.  Riverside,  etc.,  Co.,  19  CaL 
Ap^  166,  167,  124  Pac.  870. 

[3,4]  That  the  trial  court  did  not  abuse 
the  dlacretion  thus  oonunltted  to  it  la  ap- 


parent from  the  following  facts  disclosed  by 
the  record.  The  court  announced  Its  deci- 
sion from  the  bench  October  2, 1918.  A  writ- 
ten notice  of  decision  was  served  October  28, 
1918.  The  appellant  was  represented  by  the 
law  firm  of  Metson,  Drew  &  Mackenzie,  at 
San  Francisco,  and  by  Preston  &  Preston,  at 
Ukiah,  the  place  of  trlaL  How  many  attor- 
neys and  how  many  other  attaches  were  con- 
nected with  the  San  Francisco  office  does  not 
at9>ear.  The  record  does  not  show  the  date  on 
which  a  transcript  was  ordered,  but  it  does 
show  that  Metson,  Drew  &  Mackenzie  were 
advised  on  November  21, 1918,  that  the  tran- 
script was  ready.  The  record  shows  that 
Mr.  Drew  was  atecnt  on  account  of  sick- 
ness November  21,  1918,  "and  did  not  re- 
turn until  some  days  thereafter'^;  tiiat 
dniCing  the  month  of  December,  1918,  one- 
half  the  force  at  San  Francisco  was  absent 
sick,  but  how  many  were  sick  and  bow 
many  were  In  attendance  does  not  appear; 
that  a  member  of  the  firm  was  absent  until 
December  23,  1918,  but  when  he  absented 
himself  does  not  appeaz.  It  appears  that 
Mr.  Hudson  had  diarge  of  preparing  the 
bill  and  that  he  was  present  at  his  desk 
all  the  time.  It  does  not  appear  that  that 
half  of  the  oflloe  force  which  was  present 
could  not  have  done  the  work  of  preparing 
the  bill.  It  does  not  appear  why  the  re- 
porter's letter  stating  that  the  transcript 
was  ready  was  placed  on  Mr.  Drew's  desk 
or  that  there  was  no  one  present  who  had 
the  right  to  reply  to  it  or  why  Mr.  Hudson 
could  not  have  done  so.  Bverj^  member  of 
the  firm,  It  can  properly  t>e  argued,  had  an 
abundance  of  time  to  prepare  the  bilL  It 
does  not  appear  why  the  firm  of  Preston  & 
Preston  did  not  prepare  the  bill  other  than 
that  they  acted  In  an  advisory  capacity  and 
did  not  prepare  any  of  the  papers  in  the 
case.  Furthermore,  the  record  plainly  dis- 
doaes  that  some  one  connected  with  appel- 
lant's case  procured  orders  from  the  trial 
judge  extending  Its  time  to  prepare  the  bill 
t>eyond  December  7th,  the  last  eztenalon 
which  the  judge  had  power  to  grant  Re- 
liance of  counsel  upon  a  void  order  of  the 
court  cannot  excuse  the  dday.  The  case  is 
within  the  rule  of  Williamson  v.  Cummings, 
etc.,  Co.,  95  CaL  662,  30  Pac.  762,  and  similar 
authorities. 
The  order  is  alBrmed. 


We  concur: 
VANT,  J. 


liANGDON,  P.  J.;  STDRTB- 
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CUNNINGHAM  v.  INTERNATIONAL  COM- 
MITTEE OF  YOUNQ  MEN'S  CHRIS- 
TIAN ASS'NS.     (Chf.  3534.) 

(District  Court  of  Appeal,  Firat  District,  Dl- 
Tision  2,  CalifornUu    Feb.  23,  1021.) 

Ballmrat  «s>l2-.Ballee  held  released  by  receipt 
oheok  from  liability  for  loss  of  suit  ease. 
Where  an  enlisted  man  in  the  navy  dieck- 
ed  Us  salt  case  with  the  army  and  navy  branch 
of  the  Y.  11  O.  A;  the  eh«A  given  him  pro- 
riding  that  the  artide  was  left  with  the  As- 
sociation at  the  owner's  risk,  subject  to  stor- 
age rates  and  mles,  and  might  be  disposed  of 
when  storage  was  due  six  months,  such  en- 
listed man  released  the  Association  from  all 
liability  for  loss  of  hi*  suit  case  not  caused  by 
negligence. 

Appeal  from  Superior  Gourti  Olty  find 
Ckmnty  of  San  Francisco ;  Bernard  J.  Flood, 
Jndge. 

4ctl<M[i  by  Frank  E.  Cunningham  against 
the  International  Committee  of  Young  Men's 
Ohrlstlan  Assodatlona,  a  corporation.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

T.  G.  Crotbera,  JH  L.  Chloupek,  and  O.  A. 
&  Froet,  all  of  San  Francisco,  for  appellant 

Hugo  K.  Asher,  of  San  Francisco  (Philip 
S.  Bhrllch,  of  San  Frandscoi,  of  counsel),  for 
respondent 

LANODON,  P.  J,  This  to  an  appeal  by 
the  defendant  from  a  Judgment  upon  a  ver- 
dict against  It  for  $500  In  an  action  In  which 
the  plaintiff  sought  to  recover  $931,  the  al- 
leged valoe  of  a  suit  case  and  cmitrats  left 
with  the  defendant  In  storage.  The  testi- 
mony tdiowed  that  on  or  about  November  15, 
1918  (when  it  Is  alleged  the  suit  case  was 
diecked  with  the  defendant),  the  plaintiff 
was  an  enlisted  man  in  the  United  States 
navy.  He  claims  to  have  checked  bis  suit 
case  with  the  army  and  navy  branch  of 
the  Y.  M.  a  A.,  at  266  Embarcadero,  San 
Francisco,  and  this  dalm  Is  sustained  by  his 
own  testimony  and  by  a  paper  check  produc- 
ed by  him  at  the  trial,  bearing  a  number 
and,  among  other  things,  the  printed  words: 

"The  article  checked  on  this  check  is  left 
with  the  Association  at  owner's  risk,  subject 
to  storage  rates  and  rules,  and  may  be  disposed 
of  when  storage  is  dae  si^  months." 

When  plaintiff  presented  his  check  to  se- 
cure the  return  of  his  suit  cnse  it  could  not 
be  found,  and  defendant  refused  to  compen- 
sate plaintiff  for  the  loss  thereof.  The  suit 
case,  according  to  the  testimony,  was  an  "ao 
cordeon  pleated"  or  extension  leather  suit 
case,  containing  everything  owned  by  the 
plaintiff  and  collected  by  him  during  several 
yean  of  his  foreign  travels  with  the  United 
States  navy. 


Defendant  answered  that  it  was  a  diarl- 
table  corporation  existing  for  the  purpose  of 
establishing  and  assisting  Young  Hen's  Chris- 
tian Associations,  and  to  promote  the  sfdrlt- 
nal.  Intellectual,  physical,  and  moral  well- 
being  of  young  men  in  accordance  with  the 
aims  and  methods  of  Yomig  Men's  Christian 
Associations  and  that  it  was  not  organized 
and  did  not  exist  for  the  pnrpcme  of  profit; 
that  It  maintained  in  San  Francisco  a  branch 
Young  Men's  (Christian  Association  for  en- 
listed men  of  the  army  and  navy  of  the  Unit- 
ed States,  generally  known  as  the  "Array  and 
Navy  Young  Men's  Christian  Association"; 
that  It  employed  various  clerks  and  em- 
ployees to  manage  and  control  said  branch 
association;  that  defendant  used  due  dili- 
gence In  the  selection  of  those  said  clerks 
and  employees,  to  see  that  each  of  them  was 
honest  and  competent  to  perform  his  respeo- 
tive  duties;  denied  any  knowledge  of  plain- 
tiff's ever  having  had  or  checked  the  suit 
case  and  contents  with  defendant  as  alleged, 
and  on  that  ground  denied  that  plaintiff  de- 
livered said  suit  case  and  contents  to  defend- 
ant or  left  same^  with  defendant  Defendant 
also  alleged  that  if  plaintiff  checked  for  stor- 
age, delivered  to,  or  left  with  defendant  the 
articles  mentioned,  same  were  so  left  with  de- 
fendant at  the  risk  of  plaintiff;  also,  that 
if  deposited,  as  alleged  by  plaintiff,  said  chat- 
tels had  been  lost,  destroyed,  or  stolen  bo- 
fore  demand,  and  without  carelessness,  neg- 
ligence, or  fault  of  defendant;  also,  that  In 
the  event  said  goods  were  checked  with  de- 
fendant, defendant  used  due  care  and  dili- 
gence for  the  preservation  thereof,  and  em- 
ployed proper  agents  qnd  employees  to  care 
for  and  preserve  the  same.  Defendant  also 
answered  that,  if  It  received  said  goods  or 
chattels  for  storage,  they  were  so  received  for 
the  accommodation  of  plaintiff,  not  for  hire 
or  reward  or  proflt  to  defendant,  but  as  a 
part  of  defendant's  charitable  work. 

At  the  close  of  the  testimony,  counsel  re- 
quested the  court  to  direct  a  verdict  for  the 
defendant  upon  the  ground  that  the  fftcts 
bring  the  case  within  the  operation  of  the 
rule  laid  down  in  the  case  of  Thomas  v.  Ger- 
man General  Benevolent  Society,  168  Cal. 
188,  141  Pac.  use,  which  Is  stated  to  be: 
Where  one  accepts  the  benefit  of  a  public  or 
a  private  charity,  he  exempts  by  implied  con- 
tract the  benefactor  from  liability  for  the 
negligence  of  Its  servants  In  administering 
the  charity,  if  the  benefactor  has  used  due 
care  in  the  selection  of  its  servants.  The  mo- 
tion was. made  upon  the  further  ground  that 
It  appears  without  conflict  that  plaintiff  re- 
ceived from  the  defendant,  at  the  time  of  th» 
alleged  deposit  of  said  suit  case  and  contents^ 
a  tag  bearing  In  plain  writing  the  statement, 
"The  article  checked  on  this  check  is  left 
with  the  Association  at  owner's  risk 
•    •    • ;"    that  he  had  plenty  opportunity  to 
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take  note  of  such  statement,  and  It  was  hla 
duty  to  do  sot  and  be  la  presumed  to  have 
done  so,  no  evidence  to  the  contrary  being 
offered  or  admissible;  and  that  plaintiff  Is 
held,  therefore,  to  hare  assented  and  agreed 
to  the  terms  and  conditions  of  said  printed 
statement. 

With  referoioe  to  the  first  ground  of  Oils 
motion,  appellant  contends  that  the  facta 
proven  establish,  as  a  matter  of  law,  the 
daim  that  the  defendant  was  a  "charitable 
corporation,"  within  the  language  of  the  de- 
cisions defining  such  corporatlona  In  this 
we  are  Inclined  to  agree  with  the  appellant 
Furthermore,  plaintiff.  In  availing  himself  of 
the  diecking  fbdUtles  of  the  defendant,  plac- 
ed himself  in  the  status  of  "one  who  accepts 
the  benefit  of  a  charity,"  under  the  ruling  In 
Bnrdell  v.  8t  Luke's  Hosidtal,  37  CaL  App. 
812, 173  Paa  1008.  The  only  other  question 
In  connection  with  the  rule  of  law  relied  ui>- 
on  In  this  ground  of  defaidantjs  motion  was 
whether  or  not  the  defendant  had  used  due 
care  in  the  selectl<»  of  Its  servants  employed 
In  administering  Its  charity.  Defendant  of- 
fered considerable  evidence  as  to  Its  method 
of  checking  suit  cases  and  other  articles,  and 
of  the  precautions  taken  by  It  to  avoid  error. 
No  evidence,  however,  was  offered  by  either 
party  upon  the  question  of  whether  or  not 
defendant  had  used  due  care  or  diligence  In 
the  selection  of  Its  servaots,  but  the  defend- 
ant relied  upon  the  presumption  of  the  Code 
of  Civil  Procedure  that  It  is  presumed  to 
have  taken  ordinary  care  of  Its  own  concerns, 
and  asked  the  court  to  give  an  Instruction 
applying  this  presumption  to  the  selection  of 
defendant's  servant^.  The  Instruction  was 
refused.  Defendant  contends  that.  In  the  ab- 
sence of  evidence  to  the  contrary,  this  pre- 
somptlon  was  sufficient  to  decide  the  ques- 
tion in  favor  of  defendants.  We  nee<l  not 
decide  this  matter  here.  It  becomes  imma- 
terial to  a  determination  of  this  appeal,  be- 
cause, regardless  of  whether  or  not  the  de- 
fendant was  exempted  from  liability  by  Im- 
plied contract  with  the  plaintiff,  we  think  it 
was  exempted  from  such  liability  by  the  ex- 
press terms  of  the  contract  Introduced  In  evi- 
dence by  the  plaintiff  in  support  of  his  case, 
and  to  which  he  Is  presumed  to  have  assent- 
ed. This  is  the  point  raised  in  the  trial 
court  by  defendant's  second  ground  of  his 
motion  tat  a  directed  verdict 

A  great  number  of  c<»itracts  are  made  by 
the  delivwy  by  one  of  the  contracting  parties 
to  the  other  of  a  document  in  a  common 
form,  stating  the  terms  by  wlitch  the  person 
deUvering  it  will  enter  into  the  proposed  con- 
tract If  the  form  is  accepted  without  ob- 
jection I^  the  person  to  whom  it  is  tendered, 
this  person  is,  as  a  general  rule,  bound  by 
its  contents,  and  his  act  amounts  to  an  ac- 
ceptance of  the  offer  made  to  him,  regardless 
of  whether  he  reads  the  document  or  other- 
wise Informs  himaplf  of  its  contents.    There 


is  no  testimony  that  plaintiff  did  not  read 
this  recdpt  and  have  actual  knowledge  of  its 
contents.  He  testified  that  be  "accepted  the 
check  and  then  went  out  of  the  building." 
If  he  did  not  read  it  be  was  under  the  ne- 
cessity of  satisfactorily  explaining  bis  failure 
to  do  what  the  law  required  him  to  do.  In 
order  to  avoid  the  effect  of  this  express  con- 
tract it  would  be  necessary  for  him  to  bring 
himself  within  one  of  the  recognized  excep- 
tions to  the  well-established  rule  holding  him 
boimd  by  Its  terms.  It  was  said  In  the  case 
of  Taussig  V.  Bode  A  Haslett  134  CaL  265, 
260,  66  Pac.  259,  260  (64  L.  B.  A.  774,  88 
Am.  St  Bep.  260) : 

*^e  thhik  it  dear  tbat  the  notice  is  a  part 
of  the  contract  It  was  printed  plainly  on  the 
face  of  the  receipt  The  whole  paper  la  ex- 
tremely brief.  It  was  the  dnty  of  respondents 
to  take  note  of  its  contents,  if  they  had  the 
opportunity,  and  their  opportnnity  was  ample. 
The  presumption,  therefore,  is  that  they  did 
read  it  Against  this  presumption  there  is  no 
evidence,  and  none,  we  think,  would  have  been 
admissible,  to  show  that  the  respondents  had 
failed  to  do  what  their  duty  required  them  to 
do.  Assnmlng,  then,  that  they  read  the  receipt 
and,  whether  they  did  or  not  that  they  are 
cliargeable  with  knowledge  of  its  contents,  they 
had  fair  warning  that  any  loss  hy  leakage 
was  at  their  risk,  or  in  other  words,  that  t^e 
appellant  dedined  all  responsibility  for  loss  by 
leakage.  Their  acceptance  of  the  receipt  and 
storage  of  the  goods  with  knowledge  of  this 
condition  made  it  binding  upon  them  as  one 
of  the  terms  of  the  contract  The  cases  dted 
by  counsel  in  which  it  has  been  held  that  no- 
tices printed  or  stamped  on  bills  of  lading,  but 
not  signed  by  the  consignors,  do  not  exempt 
common  carriers  from  their  common-law  lia- 
bility are  not  in  point  They  rest  upon  the 
peculiar  nature  of  the  public  duties  of  common 
carriers,  and  the  public  poUcy  of  preventing 
them  from  limiting  their  liability  by  mere  no- 
tices not  expressly  assented  to  by  the  shippers. 
•  •  •  The  case  of  warehousemen  is  entirely 
different  •  •  •  They  are  not  bound  to  re- 
ceive articles  offered  for  storage,  and  may 
make  such  terms  as  they  choose  to  impose 
as  conditions  of  their  contract" 


Defendants  motion  should  have  been 
granted,  then,  vpoa  the  ground  that  the 
plaintiff  bad,  by  express  contract  released 
tbe  deftedant  from  all  liability  for  the  loss 
of  bis  suit  case.  Whether  as  a  matter  of 
public  policy  the  defendant  would  be  permit- 
ted to  expressly  contract  to  be  released  from 
the  consequences  of  Its  own  negligence  is  not 
involved  in  the  present  case,  because  tba« 
is  no  evidence  in' the  record  of  any  negli- 
gence on  the  part  of  the  defendant 

In  view  of  the  conclusion  we  have  reached, 
it  also  becomes  unnecessary  for  us  to  dls- 
cus^  appellant's  contention  that  the  Judg- 
ment is  excessive,  for  the  reason  tiiat  much 
of  the  contoits  of  the  suit  case  was  sudi 
tliat  a  bailee  could  not  b*  made  responsibls 
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therefor  wlthoiH;  notice  of  the  nature  of  the 
same. 
The  judgment  Is  reversed. 


We    concur: 
VANT,  J. 


NOUHSE,     J.:     STURTE- 


(51  Cal.  App.  479) 

L.  W.  BLINN  LUMBER  CO.  V.  AMERICAN 
CEMENT  PRODUCTS  CO.  et  al. 

UNION  HARDWARE  &  METAL  CO.  V. 
SAME. 

(Civ.  3218.)' 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Feb.  21,  1921.  Hear- 
ing Denied  by  Supreme  Court  April  19, 1921.) 

1.  Mechanics'  liens  «s»83— Ssilers  to  material- 
men not  entitled  to  liens. 

Persons  who  occnpy  the  position  of  vendors 
of  materials  to  a  materialman,  and  who  are  only 
such  vendors,  are  not  entitled  to  liens  for  the 
materials  sold  and  delivered. 

2.  Mechanics'  liens  «=>I32(I)  —  Materialman 
required  to  flls  claims  within  time  prescribed. 

In  order  for  materialmen  to  enforce  their 
rights  of  lien,  it  was  necessary  for  them  to  file 
their  claims  within  the  time  prescribed  by  Code 
Civ.  Proc.  i  1187,  as  amended  in  li>ll. 

3.  Mechanics'  liens  9=>I32(I3)  — Materialman 
who  furnished  materials  to  owner  must  file 
lien  within  30  days. 

Where  the  buildings  for  which  plaintiff  fur- 
nished materials  were  not  constructed  by  or 
under  any  contract  between  the  owner  and  a 
contractor,  but  constructively  by  the  owner 
himself,  regardless  of  the  fact  the  owner  did 
not  file  any  notice  of  completion  of  the  building, 
plaintiff  materialman  comes  within  the  class  of 
lien  creditors  who  have  available  to  them  under 
the  statute  but  a  single  course  to  pursue  to  pre- 
serve their  remedy  by  lien,  that  is,  to  file  their 
liens  within  80  days  after  they  have  ceased  to 
labor  upon  or  famished  material  for  the  work 
to  be  done. 

4.  Appeal  and  error  «=>I73(IB)— Incurable  de- 
fects, as  late  filing  of  mechanics'  lien  claims, 
will  be  recognized  on  appeal,  though  objection 
not  made  below. 

Where  material  and  incnrable  defects  exist 
in  the  cause  of  action,  as  that  plaintiffs'  lien 
claims  were  filed  too  late,  and  appear  on  the 
face  of  the  record,  courts  of  appeal  will  not 
generally  refuse  to  recognize  such  ground  of 
appeal,  even  if  the  objection  was  not  made  in 
the  court  below. 

Appeal  from  Superior  C!ourt,  Los  Angeles 
County;  Dana  B.  Weller,  Judge. 

Actions  by  the  L.  W.  Bllnn  Lumber  Com- 
pany, a  corporation,  against  the  American 
Cement  Products  Company,  a  corporation, 
and  another,  and  by  the  Union  Hardware  & 
Metal  C!ompany,  a  corporation,  against  the 
American  Cement  Products  Company,  a  cor- 


poration, and  another.    From  judgment  for 
plalntlfTs,  defendants  appeal.     Beversed. 

S.  F.  Blacfarlane,  Heney  &  Carr,  and  W. 
W.  Butler,  all  of  Los  Angeles,  for  appellants. 

E.  S.  Williams,  of  Los  Angeles,  for  respond- 
ents. 

CONRET,  P.  X    [1]  This  is  an  appeal  by 

the  defendants  American  Oment  Products 
Company  and  Henry  Braun  from  an  adverse 
judgment  in  consolidated  lien  suits  for  ma- 
terials furnished  and  used  in  the  construc- 
tion of  certain  additions  to  a  building.' 
Braun  is  the  owner  of  the  land  upon  which 
the  building  was  placed.  The  American  Ce- 
ment Products  Company,  as  lessee  of  the 
land,  caused  the  work  to  be  done.  In  the 
complaints,  which  are  Identical  In  form.  It 
was  alleged  that  the  American  Cement  Pro- 
ducts Company  entered  Into  a  contract  with 
the  CallfomlB-Arlzona  (Construction!  Com- 
pany, whereby  the  latter  company  was  to 
"perform  certain  Improvement  work  in  the 
way  of  an  addition  to  the  frame  and  corru- 
gated iron  building  located  upon  said  prop- 
erty." But  it  was  further  alleged  that  no 
contract  or  bond  relative  to  said  work  was 
ever  filed  or  recorded.  The  court  found  that 
these  allegations  were  true.  It  further  ap- 
peared, and  was  so  found  by  the  court,  that 
the  only  construction  work  agreed  to  be  done, 
or  which  was  done,  by  the  construction  com- 
pany consisted  In  the  laying  of  cement  floors ; 
that  all  of  the  construction  work  other  than 
said  floors  was  done  by  and  under  the  direct 
supervision  of  the  products  company;  that 
by  reason  of  a  course  of  commercial  transac- 
tions, both  present  and  prospective,  between 
the  products  company  and  the  construction 
company,  both  companies  were  Interested  in 
having  said  building  additions*  made  In  order 
the  better  to  develop  these  business  enter- 
prises; that  under  and  by  reason  of  these 
circumstances  an  agreement  was  made  that 
the  materials  entering  into  the  construction 
of  these  building  additions  would  be  furnish- 
ed to  the  products  company  by  the  construc- 
tion company  and  paid  for  In  merchandise 
sold  by  the  products  company  to  the  con- 
struction company;  that  pursuant  to  these 
arrangements  the  materials  were  ordered 
from  the  plaintiffs  by  the  construction  com- 
pany and  were  by  the  plaintiffs  delivered  on 
the  leased  premises,  where  they  were  used  In 
the  construction  of  said  building  additions. 
The  materials  furnished  by  the  plaintiffs  con- 
sisted of  lumber  from  the  lumber-  company 
and  iron  and  steel  materials  from  the  hard- 
ware and  metal  company.  We  need  not  de- 
tail more  fuUy  the  facts  proved  by  the  evi- 
dence and  found  by  the  court  The  defend- 
ants contended  that  npon  the  facts  proved 
it  was  established  that  the  construction  com- 
pany was  the  materialman  who  furnished  to 
the  owner  the  materials  used  in  the  building ; 
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that  the  plaintlfls  were  merchants  who  sold 
these  materials  to  the  materialman  (the  con- 
etmction  company) ;  and  that  therefore  the 
plaintiffs  acquired  no  right  of  lien  against  the 
Improved  property  on  account  of  materials 
fomisbed  by  them.  The  plaintiffs,  on  the 
other  hand,  claimed  that  the  circumstances, 
as  shown  by  the  evldoice  and  stated  In  the 
findings,  were  such  that  It  should  be  held 
that  these  materials  were  In  reality  furnish- 
ed directly  to  the  owner;  that  it  was  a  part 
of  the  plan  and  Intention  of  the  agreement 
made  between  the  products  company  and  the 
construction  company  for  the  furnishing  of 
said  materials  that  the  construction  company 
should  order  the  materials  from  the  plaintiffs 
for  delivery  to  the  products  company;  that 
therefore,  at  least  for  the  puriMse  of  deter- 
mining the  right  of  lien  of  the  plaintiffs  as  ma- 
terialmen, the  construction  company  should 
be  regarded  merely  as  an  agent  who,  by  au- 
thority of  the  products  company,  procured  the 
materials  to  be  furnished.  Thus  It  is  seen 
that  the  defendants  relied  upon  the  rule, 
which  seems  to  be  well  established  in  this 
state,  that  persons  who  occupy  the  position 
of  vendors  of  materials  to  a  materialman, 
and  who  are  only  such  vendors,  are  not  en- 
titled to  liens,  for  the  materials  sold  and  de- 
livered. Roebling's  Sons  Co.  v.  Humboldt, 
etc,  Co.,  112  Cal.  288,  44  Pac.  Sea  Since  the 
Judgment  must  be  reversed  for  another  rea- 
son hereinafter  stated,  it  becomes  unneces- 
sary to  undertake  a  more  complete  study  and 
analysis  of  the  facts  and  the  law  which 
would  be  essential  to  a  determination  of  the 
question  whether  or  not  the  respondents  oc- 
cupy the  actual  position  of  materialmen  to- 
ward appellants  herein. 

[2,1]  For  the  purpose  of  considering  the 
next  prc^xMitlon,  let  It  be  assumed  that  re- 
^ondents  were  materialmen  within  the 
meaning  of  the  law  governing  liens  of  me- 
chanics and  materialmen.  In  order  to  en- 
force such  right  of  lien.  It  was  necessary  to 
file  their  claims  of  lien  within  the  time  pre- 
scribed by  section  1187,  Code  of  Civil  Pro- 
cedure, as  amended  In  1911.  In  each  of  the 
instances  of  lien  claims  shown  by  the  record 
in  this  action,  the  claim  of  lien  was  filed  In 
the  recorder's  office  more  than  30  days  after 
the  last  date  of  delivery  by  the  claimant  of 
the  materials  covered  by  the  claim.  In  Ir- 
wto  y.  SUva,  40  Cal.  App.  135,  145,  180  Pac. 
361,  it  was  held  by  the  Third  District  Court 
of  Appeal  that  where  the  buildings  for  which 
the  plaintiff  furnished  materials  were  not 
constructed  by  or  under  any  contract  be- 
tween the  owner  and  a  contractor,  but  con- 
structively by  the  owner  himself  (and  regard- 
less of  the  fiict  that  the  owner  did  not  file 
any  notice  of  completion  of  the  building), 
the  materialman  "comes  within  that  dass  Of 
lien  claimants  who  have  available  to  them 


under  the  statute  but  a  single  course  to  pur- 
sue to  preserve  their  remedy  by  lien,  viz.,  to 
file  their  liens  within  30  days  after  they 
have  ceased  to  labor  upon  or  furnish  ma- 
terial for  the  work  to  be  done."  The  reasons 
for  this  conclusion  are  very  fully  set  forth 
in  the  cited  case.  In  Ferger  v.  Gearhart,  186 
Pac.  376,  the  First  District  Court  of  Appeal 
announced  the  same  rule  on  the  authority 
of  Irwin  V.  Sllva.  In  each  of  these  cases 
applications  for  rehearing  were  made  to  the 
Supreme  Court  and  were  denied.  We  there- 
fore consider  this  question  settled,  notwith- 
standing the  earnest  argument  presented 
here,  in  wbldi  It  Is  urged  that  those  cases 
were  erroneously  decided. 
.  [4]  Counsel  for  respondent  urges  that  ap- 
pellants should  not,  on  this  appeal,  be  per- 
mitted to  make  the  defense  that  the  lien 
claims  were  filed  too  late,  when  the  record 
shows  that  this  defense  was  not  made  In  the 
trial  court  Th»'e  are  numerous  cases  In 
which  It  has  been  held  that  points  not  made 
in  the  trial  of  actions  will  not  be  reviewed 
on  appeal.  E^r  the  greater  number  of  these 
Instances  related  to  errors  which  might  have 
been  corrected  at  the  time  if  they  had  been 
suggested  before  the  trial  court  Some  cases 
go  further  and  apply  the  rule  to  matters  of 
objection,  which,  if  made  at  the  proper  time, 
apparently  would  have  been  decisive  of  the 
controversy.  It  Is  In  the  interest  of  Justice 
that  numerous  questions  Incidental  to  litiga- 
tion should  be  definitely  and  finally  decided 
as  rapidly  as  possible  during  the  progress  of 
the  action.  There  are  many  questions,  such 
as  those  relating  to  procedure  and  the  admis- 
sion of  evidence,  which,  when  once  passed 
without  objection,  should  not  be  further  re- 
viewed. But  where  material  and  incurable 
defects  exist  in  a  cause  of  action,  and  ap- 
pear on  the  face  of  the  record,  courts  of  ap- 
peal will  not  generally  refuse  to  recognize 
such  ground  of  appeal,  even  If  the  objection 
was  not  made  in  the  court  below.  Thus,  "It 
cannot  be  said  that  the  right  to  complain  of 
an  error  appearing  on  the  record  Is  lost  by 
a  failure  to  call  specific  attention  to  it  In 
presenting  a  motion  for  a  new  trial."  Mass. 
Bonding  &  Ins.  Co.  v.  Los  Angeles  R.  Corp. 
(Sup.)  190  Pac.  161.  In  the  case  at  bar  the 
dates  when  the  last  materials  were  furnished 
by  the  claimants,  and  the  dates  when  the 
claims  of  lien  were  filed  for  record  as  well  as 
the  circumstance  that  the  work  was  not  be- 
ing done  by  a  contractor,  all  appear  in  the 
Judgment  rolL  Under  the  decisions  to  which 
we  have  referred.  It  results  that  the  findings 
do  not  sustain  the  Judgment 

It  is  ordered  that  the  Judgment  be,  and 
the  same  is  hereby,  reversed. 

We  concnr:    SHAW,  J.;  JAMBS,  J. 
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PEOPLE  V.  LOPEZ.    (Or.  753.) 

(DiBtrlet  Court  of  Appeal,  Second  District,  Di- 
Tlaion  1,  CiJifomia.    Feb.  21,  1921.) 

1.  Ciimlnal  law  «=>!  153(2)— Competenoy  of 
ohild  as  witness  is  within  discretion  of  trial 
eourt  reviewable  only  for  abuse. 

Under  Code  Civ.  Proc.  1 1880,  sabd.  2,  mak- 
ing cbildren  under  10  years  of  age  who  ap- 
pear incapable  of  receiving  just  impressions  or 
of  relating  tbem  truly  incompetent  as  wit- 
nesses, the  disability  of  a  child  6  years  old 
to  testify  is  a  question  addressed  to  the  dis- 
cretion of  the  trial  court,  whose  determination 
will  be  reviewed  only  for  abuse  of  discretion, 
taking  into  consideration  the  fact  that  the 
court  which  had  the  witness  before  it  can  form 
a  better  idea  of  her  competency  than  the  ap- 
pellate court  can  form  from  the  record. 

2.  Criminal  law  «=3l  159(2)  —  Testimony  of 
ohIld  given  same  weight  on  appeal  as  that  of 
adult. 

On  appeal  from  a  conviction  of  a  crime, 
where  the  trial  court  in  a  proper  exercise  of 
its  discretion  permitted  a  6  year  old  child  to 
testify  for  the  prosecution,  the  testimony  of 
•udi  child  is  to  be  considered  like  the  testimony 
of  an  adult  in  determining  whether  the  evidence 
was  sufficient  to  justify  the  verdict. 

3.  CrimlMl  law  «=s>885— Recommendation  to 
neroy  shows  Jury  was  not  aotuated  by  passion 
or  prejudloa. 

The  fact  that  the  jury  recommended  de- 
fendant to  the  mercy  of  the  court  shows  that 
it  was  not,  in  rendering  its  verdict,  actuated 
by  j>a8sion  or  prejudice  against  defendauL 

4.  Criminal  law  «=>942(l)— New  evidence  of 
offer  of  money  to  ohIld  witness  held  not  to 
require  new  trial. 

Newly  discovered  evidence  that  an  nnde  of 
the  cliild  who  was  the  prosecuting  witness 
against  defendant  had  offered  'to  give  the  child 
money  if  she  spoke  well  does  not  show  an  at- 
tempt to  corrupt  the  witness  and  does  not  es- 
tablish abuse  of  the  trial  court's  discretion  in 
overruling  the  motion  for  new  triaL 

Appeal  from  Superior  Court,  San  Diego 
County;  T.  L.  Lewis,  Judge. 

Marin  Lopez  was'  convicted  of  lewd  and 
lascivious  conduct  witli  a  diild,  and  be  ap- 
peals from  the  judgment  and  from  the  or- 
der denying  his  motlcm  for  new  triaL  Af- 
firmed. 

B.  L.  Johnson,  of  San  Diego,  fbr  appel- 
lant 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetcdi, 
Deputy  Atty.  Oen.,  for  the  People. 

SHAW,  J.  Defendant  wan  charged  with 
committing  the  offense  designated  In  sec- 
tion 288  of  the  Penal  Code,  and  upon  ctmvlc- 
tion  thereof  appealed  from  the  judgment  of 
Imprisonment  which  followed. 

The  prosecuting  witness  was  a  female 
child  six  years  of  age  and  the  stepdaughter 


of  defendant,  with  whom  and  her  moth» 
she  was  accustomed  to  occupy  the  same  bed. 
The  act  with  which  defendant  is  charged  Is 
alleged  to  have  occurred  about  a  month 
prior  to  the  filing  of  the  Infbrmatlon.  l%e 
verdict  Is  based  largely  upon  the  child's  tes- 
timony, given  through  an  Interpreter,  to  thi> 
reception  of  which  evldoice,  on  account  of 
her  tender  years  and  lack  of  Intelligence, 
counsel  for  defendant  unsuccessfully  urged 
objections. 

[1  ]  Subdivision  2  of  section  1880,  Code  of 
Civil  Procedure,  provides  that  "children  un- 
der 10  years  of  age,  who  appear  incapable  of 
receiving  just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of  re- 
lating thiem  truly,"  cannot  be  witnesses.  It 
thus  appears  that  the  disability  is  applicable 
alone  to  such  children  as  appear  incapable 
of  receiving  just  Impressions  of  facts,  and, 
when  objection  is  made  to  the  competency  of 
a  child  under  10  years  of  age  to  testify,  it 
becomes  a  question  addressed  to  the  sound 
discretion  of  the  trial  court,  and  an  appel- 
late court  will  not  interfere  with  its  mllng 
unless  there  be  a  clear  abuse  of  discretion 
apparent  from  the  record.  People  v.  Har^ 
den,  24  C!al.  App.  523,  141  Pac.  1075,  and 
cases  therein  cited.  In  People  v.  Craig,  111 
GaL  469,  44  Pac.  188,  it  Is  said: 

"The  burden  is  upon  the  person  who  objects 
to  the  child  being  a  witness  to  show  that  he  is 
incapable,  and  the  determinatioit  of  the  judge 
upon  such  objection,  and  an  examination  of 
the  child,  is  not  a  matter  of  review,  any  more 
than  is  his  ruling  upon  the  capacity  of  an  adult 
who  may  be  offered  as  a  witness." 

The  trial  judge,  having  the  witness  befbre 
him,  is  better  able  to  determine  his  capabil- 
ity or  Incapability  than  an  appellate  court, 
whose  judgment  must  be  based  wholly  upon 
the  record,  from  an  examination  of  whidi  In 
the  Instant  case  we  cannot  say  there  was 
an  abuse  of  discretion  In  permitting  the 
child  to  appear  as  a  witness  against  the  de- 
fendant 

[21  It  is  next  urged  that  the  evidence  was 
Insufficient  to  justify  the  verdict  No  pur- 
pose could  be  served  by  a  detailed  statement 
of  the  testimony  relating  to  the  commisston 
of  the  (urts  with  which  defendant  is 
dharged.  Suffice  it  to  say  that,  if  the  jury, 
whose  province  It  was  to  determine  the 
weight  of  the  dilld's  testimony,  believed 
her  statements  to  be  true,  they  could  not 
have  rendered  a  verdict  other  than  that  of 
guilty.  Conceding  that  her  testimony  was 
subject  to  the  criticism  that  discrepancies 
existed  therein,  and  that  It  did  not  In  every 
detail  correspond  with  her  statements  made 
at  the  preliminary  hearing  of  defendant, 
nevertheless,  since  the  court  instructed  the 
Jury  that  owing  to  the  nature  of  the  case 
they  should  examine  It  with  caution,  we  can- 
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not  on  review,  by  reason  of  her  immature 
age^  consider  It  otherwise  than  like  testi- 
mony glTen  by  an  adult;  and  therefore,  as 
said  In  People  ▼.  Horn,  25  CaL  App.  687, 
144  Pat  643,  "it  was  peculiarly  a  funcOon  of 
the  Jury  to  decide  the  question  whether  the 
Inconsistencies  developed  in  her  testimony 
were  sufficient  to  Impeadh  the  integrity  of 
her  declaration"  that  defendant  committed 
the  act  of  which  he  was  accused.  Moreover, 
some  corroboration  of  her  testimony  may  be 
attributed  to  the  fact  that  some  two  weeks 
after  the  act  complained  of  an  examination 
of  the  child  disclosed  a  condition  Indicating 
that  she  had  been  sulijected  to  abuse. 

[3]  While  the  evidence  is  meager,  It  Is 
nevertheless  positive  and  direct  as  to  the 
commission  of  the  acts  charged  against  de- 
fendant, and  It  is  apparent  from  the  fact 
that  the  Jury  recommended  defendant  to  the 
mat7  *f  the  court  that  it  was  not.  In  ren- 
dering Its  verdict  actuated  by  passion  or 
prejudice   against   defendant. 

[4]  Defendant  also  appeals  from  an  order 
of  court  denying  his  motion  for  a  new  trial 
based  upon  the  ground  of  newly  discovered 
evidence,  in  support  of  which  defendant 
presented  an  affidavit  to  the  effect  that  prior 
to  the  trial  the  prosecuting  witness  stated 
to  another  diQd: 

"Monday  we  are  going  to  court,  and  Camadio 
ia  going  to  give  me  a  dollar  for  me  to  speak 
well;  he  gave  me  already  two  bits." 

Anotb«  affidavit  ctmsisted  of  purely  hear- 
■ay  matter  whlA  in  no  event  would  be  ad- 
missible as  evidence.  Conceding  that  the 
unde  did  state  to  the  child  that  he  would 
give  her  a  dollar  if  she  talked  wdl.  It  cannot 
be  aald  that  It  was  intended  or  that  she  un- 
derstood It  to  be  with  the  view  of  influenc- 
ing her  testimony;  Indeed,  the  natural  infer- 
ence would  be  that  It  was  intended  to  en- 
courage her  to  talk  intelligently  and  truth- 
fully. There  was  no  abuse  of  discretion  on 
file  part  of  the  court  in  denying  the  motion. 

The  ludgmoit  and  order  are  affirmed. 

We  concur:  OONKE3T,  P.  J.;  JAMES,  X 
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(Diatriet  Court  of  Appeal,  First  District,  Di- 
vision 1,  Oalifomia.    Feb.  24, 
1921.) 

I.  Boandaries  «s>37(5)— Evideace  held  to  war- 

raat  eonoluslon  that  act»  and  omissions  pre- 

dartetf  plaintiff*  from  claiming  line  maiiied  by 

feaea  aad  dttofa  was  not  true  bonndary. 

In  an  action  to  qniet  title  to  a  strip  of  land 

80  feet  in  widtib,  having  for  its  real  object  tlie 

determination   of  the   lioandary  Une  between 


plaintiffs  and  defendants,  evidence  Jield  to  war- 
rant the  conclnsion  of  the  trial  conrt  that  the 
acts  and  omissions  of  the  parties  and  their 
predecessor  bad  been  such  as  to  preclude 
plaintiffs  from  saying  that  tlie  line  marked  by  a 
fence  and  ditch  was  not  tlie  true  boundary  Ihie. 

2.  BoundariM  9=343— Judgment  subject  to  va» 
cation  for  uncertainty. 
In  an  action  to  quiet  title  to  a  strip  of  land 
30  feet  in  width,  having  for  its  real  object  de- 
termination of  boundary  line.  Judgment  as  en- 
tered field  subject  to  vacation  on  account  of  un- 
certainty, being  so  vague  in  its  definition  of 
the  line  that  it  could  serve  no  purpose  except  to 
lead  to  confusion  and  controversy. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   H.  Z.  Austin,  Judge. 

Action  by  F.  M.  Phillips  and  another 
against  Morten  Mortensen  and  another. 
From  Judgment  for  defendants,  plaintiffs  ap- 
peaL  Reversed,  and  cause  remanded,  with 
directions. 

Julius  Hansen,  of  Fresno,  for  appellantB. 
W.  D.  OriChton,  of  Fresno,  for  respondents. 

HARDIN,  Justice  pro  tem.  This  action, 
brought  to  quiet  title  to  a  strip  of  land 
80  feet  in  width,  has  for  its  real  object  the 
determination  of  the  boundary  line  between 
certain  lands  severally  owned  by  the  plain- 
tUfs  and  an  adjacent  tract  owned  by  the  de- 
fendants. The  lands  referred  to  are  all  In 
the  same  quarter  section  In  Fresno  county. 
The  aptieal  Is  from  the  Judgment  altered 
In  favor  of  the  defendants. 

It  is  admitted  that  plaintiCF  Stratton  owns 
the  north  half  of  the  northeast  quarter  of 
the  northwest  quarter  of  the  section,  that 
Phillips  owns  the  south  half  of  the  north- 
east quarter  of  the  northwest  quarter  there- 
of, and  that  the  defendants  own  the  east 
lialf  of  the  northwest  quarter  of  the  north- 
west quarter.  The  boundary  line  In  ccmtro- 
versy  marks  the  east  boundary  of  the  Mor- 
tensen property  and  the  west  boundary  of 
the  lands  of  Stratton  and  Phillips,  respective- 
ly. It  is  alleged  in  plalntlfTs'  complaint  that 
a  line  precisely  described  therein  by  courses 
and  distances  is  the  true  location  of  the  dis- 
puted line,  which  line  had  been  surveyed 
and  marked  on  the  ground  by  monuments 
about  one  year  before  the  present  action  was 
begun.  The  defendants,  on  the  other  band, 
claim  that  the  true  boundary  line  between 
the  lands  referred  to  is  a  line  located  SO 
feet  east  of  the  one  claimed  as  correct  by 
the  plaintiffs.  Defendants'  claim  as  to  the 
true  location  of  said  boundary  line  is  ap- 
parently founded  upon  two  theories,  namely: 
(1)  That  the  boundary  Une  claimed  as  the 
true  one  by  defendants  had  been  determined 
and  located  by  an  express  agreement  of 
coterminous  owners,  and  (2)  Oiat  the  plain- 
tiffs, by  reason  of  having  acquiesced  throu^ 
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a  long  period  ot  time  In  the  acts  of  the  de- 
fendants and  their  predecessors,  were  each 
estopped  from  denying  that  the  east  bound- 
ary of  the  defendants'  land  extended  to  the 
line  claimed  as  the  correct  one  by  the  defend- 
ants. 

It  is  true  that  these  claims  of  the  defend- 
ants were  not  set  out  with  commendable 
clearness  or  precision  in  their  answer,  but 
a  fair  interpretation  thereof  leads  us  to  the 
conclusion  that  these  were  the  grounds  upon 
-  which  the  defendants  rested  their  case. 

The  trial  court  found,  In  effect,  that  the 
tme  boundary  Une  was  the  line  claimed  as 
such  by  the  defendants,  and  that  It  had  been 
located  and  marked  upon  the  ground  by 
agreement  of  former  grantors  and  predeces- 
sors in  title  of  the  respective  parties  to  the 
■action  more  than  25  years  before  the  flUng 
of  the  complaint. 

It  is  unnecessary  to  discuss  whether  the 
essentials  required  to  fix  and  determine  the 
boundary  Une,  which  it  la  claimed  has  been 
established  by  direct  agreement,  ever  exist- 
ed, for  the  reason  that  the  record  is  barren 
of  any  evidence,  direct  or  Indirect,  showing 
that  such  an  agreement  had  ever  been  actual- 
ly entered  Into.  In  fact  when,  or  in  what 
manner,  the  purported  boundary-  line  claim- 
ed as  correct  by  the  defendants  came  into 
existence  does  not  appear  from  the  record. 

But  the  court  found  to  the  effect  (and 
there  was  ample  testimony  adduced  to  sus- 
tain the  finding)  that  for  more  than  25  years 
before  the  action  was  brought  the  defend- 
ants and  their  predecessors  in  title,  under 
the  belief  that  it  was  their  property,  had 
occupied,  farmed,  and  planted  and  maintain- 
ed vineyards  upon  the  disputed  strip  ot  land, 
up  to  the  line  claimed  as  correct  by  the  de- 
ffflidants  and  marked  during  said  period  by 
an  Irrigating  ditch  and  fence,  and  with'  the 
acquiescence  of  the  plaintiffs  and  their  pred- 
ecessors In  Interest. 

The  defendants  acquired  title  to  their 
lands  by  gift  deed  from  their  father  about 
two  years  before  the  filing  of  the  complaint 
The  elder  Mortensen  purchased  the  property 
In  1902.  Relying  upon  the  purported  east 
boundary  as  marked  by  a  ditch  and  fence 
•  as  correct,  and  without  any  objection  or 
hindrance,  and  at  a  considerable  expaise,  he 
made  excavations  upon  and  leveled  the  strip 
of  land  In  controversy,  cultivated  It  con- 
tinuously after  acquiring  title,  and  planted 
it  to  a  vineyard  now  about  ten  years  old. 
The  predecessor  in  title  of  the  older  Morten- 
sen  had  cultivated,  or  caused  to  be  cultivat- 
ed, the  strip  of  land  in  controversy,  under 
the  supposition  that  it  was  a  portion  of  the 
tract  referred  to  as  the  Mortensen  property, 
for  several  years  before  Mortensen  acquired 
title.  As  early  as  1887  a  predecessor  in  title 
of  the  plaintiffs  had  considered  the  ditch 
and  teace  referred  to  as  marking  the  west 
boundary  of  the  plaintifTs  lands.    Succeed- 


ing grantees,  other  than  the  plaintiffs,  like- 
wise continuously  acquiesced  in  the  pur- 
ported boundary  line  and  in  the  adverse 
acts  of  the  occupants  of  the  Mortensen  prop- 
erty, and  when  the  plaintiffs  both  acquired 
title  to  their  respective  holdings  In  1908 
they,  too,  ostensibly  accepted  the  disputed 
line  as  correct  and  continued  to  treat  It  as 
such  for  several  years,  acquiescing  mean- 
while, as  their  predecessors  had  done,  in  the 
hostile  acts  of  the  defendants  and  their  pred- 
ecessors, and  permitting  them,  without  ob- 
jection, to  continue  the  intensive  develop- 
ment and  Improvement  of  the  disputed  strip 
of  land. 

About  two  years  before  the  complaint  in 
this  action  was  filed  the  plaintiffs  caused 
their  land  to  be  surveyed,  with  the  result 
that  since  that  time  plaintiffs  have  claimed 
the  boundary  line  to  be  as  described  in  their 
complaint.  Some  Indefinite  and  vague  ques- 
tion, however,  had  arisen  between  Morten- 
sen, Sr.,  and  Phillips,  two  or  three  years — 
possibly  more — before  the  survey  was  made, 
as  to  the  correctness  of  the  purported  bound- 
ary line,  but  it  was  not  until  the  survey 
was  made  that  the  present  claims  of  the 
plaintiffs  became  tangible  and  certain.  The 
uncertainty  as  to  the  boundary  line  in  dis- 
pute seems  to  have  arisen  because  of  some 
Irregularity  or  shortage  in  the  original  gov- 
ernment survey  of  the  section. 

[1]  We  believe  the  facts  to  be  sudi  as  to 
warrant  and  sustain  the  conclusion  of  the 
trial  court  that  the  acts  and  the  omissions 
of  the  parties  and  their  respective  predeces- 
sors have  been  such  as  to  preclude  the  plain- 
tiffs from  now  saying  that  the  line  marked 
by  the  fence  and  ditch  referred  to  was  not 
I  the  true  boundary  line.  Columbet  v.  Pach- 
!eco,  48  CaL  395;  Burrla  v.  Fitch,  76  Oal. 
395,  la  Pac.  864:  Sneed  v.  Osbom,  25  Gal. 
619;    9  C.  J.  23& 

The  court  found  that  the  true  boundary 
Une  between  the  coterminus  owners  referred 
to  was  the  line  claimed  as  correct  by  the 
defendants  In  their  answer,  which  line  was 
marked  by  a  (oice  and  ditch  30  feet  east 
of  the  Une  claimed  by  the  plaintiffs.  We  are 
foreclosed  from  a  discussion  of  the  facts  dis- 
closed by  the  evidence  touching  this  subject 
of  the  case  by  reason  of  the  unintelligible 
conditions  of  the  record.  A  blackboard  dia- 
gram was  used  for  illustrative  purposes  at 
the  trial,  which  was  repeatedly  referred  to 
by  all  the  witnesses,  but  no  copy  of  such  dia- 
gram came  up  with  the  record.  Counsel 
for  both  parties  showed  a  singular  lack 
of  concern  for  the  state  of  the  record,  and 
continually  propounded  questions  and  ac- 
cepted answers  without  objection  or  protest 
that,  with  reference  to  the  boundary  line 
in  dispute,  had  to  do  with  "here,"  "there," 
"down  this  way,"  "over  yonder,"  and  other 
Uke  indefinite  words  and  phrases,  which, 
whUe  meaningless  to  us,  were,  nevertheless. 
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probably  dear  to  the  trial  court 
jadge,  with  the  diagram  before  him,  was 
111  a  position  to  give  the  testimony  of  the 
witnesses  a  correct  interpretation,  and  we 
mnst  conclude  that  he  did  so,  and  that  the 
evidence  relative  to  the  location  of  the  ditch 
and  fence  was  sndi  as  to  properly  support 
the  finding  of  the  court  thereon.  The  duty 
of  presenting  an  accurate  and  intelligent 
record  on  appeal  of  the  evidence  adduced 
at  the  trial,  covering  the  points  wherein  It 
Is  claimed  the  findings  are  not  sustained  by 
the  evidence,  devolved  upon  the  appellants. 
And  since  they  have  not  presented  such  a 
record  for  our  review,  they  must  suffer  any 
disadvantage  now  arising  because  of  such 
failure; 

Since  it  Is  nowhere  claimed  by  the  de- 
foidants  that  they  have  acquired  title  to 
the  disputed  strip  of  land  by  adverse  posses- 
sion, it  Is  unnecessary  to  discuss  that  sub- 
ject 

[2]  The  Judgment  as  entered  should,  how- 
ever, be  vacated  oa  account  of  uncertainty. 
It  is  so  vague  in  Its  definition  of  the  bound- 
ary line  in  controversy  that  it  could  serve 
no  purpose  so  well  as  to  lead  to  further  dis- 
pute and  controversy.  For  some  reason,  un- 
Imown  to  us,  the  precise  description  of  the 
boundary  line  established  by  the  findings 
was  ignored  in  the  Judgment,  and  a  line 
therein  described  which  lacks  the  definlte- 
ness  and  certainty  required  of  sudi  a  Judg- 
ment. 9  O.  J.  293.  No  land  title  man,  or  any 
one  else,  accustomed  to  consider  matters  of 
title,  could  properly  accept  the  definition 
of  the  controverted  line  as  sufficiently  pre- 
cise or  certain,  nor  could  a  land  surveyor, 
or  an  executive  ofllcer  of  the  court  charged 
with  the  duty  of  serving  a  writ  of  posses- 
sion, locate  the  boundary  line  from  or  with 
the  aid  of  anything  contained  in  the  Judg- 
ment The  Judgment  as  entered  leaves  the 
parties  for  all  practical  purposes,  where  they 
started  from  at  the  inception  of  the  contro- 
versy. It  recites,  in  effect,  that  tbe  true 
dividing  line  between  the  lands  of  the  co- 
tennlnus  owners  is  that  located  by  the  pred- 
ecessors in  title  of  the  plaintiffs  and  de- 
fendants over  25  years  before  the  filing  of 
the  complaint  and  marked  and  located  upon 
the  ground  by  building  a  ditch  and  a  fence 
thereon.  But  where  the  ditch  or  fence  are 
now,  or  were,  located,  does  not  accurately 
aK>ear  from  the  Judgment  nor  can  It  be 
ascertained  therefrom. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  frame  and  enter  a  new  Judgment,  pre- 
cisely describing  by  courses  and  distances 
the  common  boundary  line  between  the  lands 
of  the  parties  to  the  action  and  as  set  out 
m  the  findings  of  the  court 

We  concur:  WASTE,  P,  X;  RICHARDS,  J. 
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(District  Court  of  Appeal,  First  District  Di- 
vision 2,  California.    Feb.  17,  1921.) 

1.  Evidence  «=»44t(9)  —  In  action  for  breach 
•f  warranty,  parol  testimony  held  Inadmis- 
sible to  vary  written  oontraot. 

In  an  action  for  breach  of  warranty  on  sale 
of  a  secondhand  automobile,  where  it  was  not 
claimed  that  the  contract  contained  a  latent  am- 
biguity, it  was  error  to  resort  to  parol  testi- 
mony to  show  accessories  sold  with  the  car,  or 
to  show  express  warranties  of  quality  or  char- 
acter other  than  stated  in  the  written  contract 

2.  Salsa  ^s>266  —  No  implied  warranty  upon 
sale  of  seoondhand  automobile. 

Under  Civ.  Code,  {  1767,  relating  to  implied 
warranties,  there  is  no  implied  warranty  upon 
the  sale  of  a  secondhand  automobile. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  Nora  E.  Lamb  against  F.  W. 
Otto.  Judgment  of  nonsuit  and  plaintiff 
appeals.    Affirmed. 

George  6.  Graham,  of  Fresno,  for  appel- 
lant 

Everts  &  E>vlng,  J.  B.  Fitch,  Ernest  Wal- 
ling, and  Louis  C.  Levy,  all  of  Fresno,  for  re- 
spondent 

8TDRTBVANT,  J.  The  plaintiff  bronia»t 
this  action  against  the  defendant  to  recover 
damages  for  an  alleged  breach  of  warranty. 
A  trial  was  liad  in  the  lower  court,  and  at 
the  end  of  the  plaintiiTs  case  the  defendant 
moved  for  a  nonsuit.  The  motion  was 
granted,  Judgment  was  entered  for  the  de- 
fendant and  the  plaintiff  appealed  under 
section  953a  of  the  Code  of  Civil  Procedure. 
At  the  time  the  motion  was  granted  the  trial 
court  had  received  considerable  parol  evi- 
dence on  the  issue  as  to  what  warranties,  if 
any,  were  made.  Such  evidence  was  intro- 
duced over  the  objection  and  exception  of 
the  respondent  If  the  oral  evidence  was 
admissible,  the  lower  court  erred  in  grant- 
ing the  nonsuit  If  the  evidence  was  inad- 
missible, the  lower  court  erred  in  receiving 
the  evidence,  but  cured  the  error  by  granting 
the  nonsuit 

[1]  In  the  first  place,  we  will  therefore 
examine  into  the  question  as  to  the  admis- 
sibility of  the  evidence  which  was  tendered 
and  received.  The  appellant  had  bought  a 
secondhand  automobile  from  the  respondent. 
The  purchase  was  evidenced  l>y  a  formal 
written  transfer,  which  was  signed  by  the 
buyer  and  by 'the  seller.  The  subject  of  the 
sale  is  described  as:    "One  Reo  Automobile 

Motor  No. .    Touring  bo6y  ——  with 

complete  equipment  Serial  No.  9936."  The 
writing  contains  nothing  as  to  condition. 
On  the  trial  the  appellant  introduced  oral 
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-testloaony  tbat  the  respondent  bad,  just  pri- 
or to  the  sale,  represented  tbat  the  sale  was 
to  Include  "one  Reo  automobUe  with  com- 
plete equipment,"  and  also  two  used  caalngs 
for  extras  and  three  or  fonr  used  tubes  all 
In  flrst-class  A-1  condition.  The  respondent 
also  Introduced  oral  testimony  that  the  prop- 
erty as  delivered  was  not  In  flrst-class  A-1 
condition  and  that  the  extra  tubes  and  cas- 
ings were  not  delivered  at  all.  At  all  times 
the  respondent  objected  .that  the  oral  repre- 
sentations, as  to  the  articles  covered  by  the 
sale  and  as  to  the  condition  of  the  same, 
were  Incompetent,  and  that  the  whole  sub- 
ject was  covered  by  the  written  contract 

The  appellant  contends  that  the  evidence 
was  properly  received,  and  in  support  of  her 
contention  she  cites  Maxson  v.  Llewelyn,  122 
CaL  195,  64  Pac.  732,  Mnller  v.  Palmer,  144 
Cal.  305,  77  Pac.  954,  Bodgklns  v.  Dunham, 
10  Cal.  App.  690,  103  Pat  351,  Troy  Laun- 
dry Machinery  Co.  v.  Drivers'  Independent 
Laundry  Co.,  14  CaL  App.  152,  111  Pac.  121, 
J<HieB  V.  Grieve,  15  Cal.  App.  561,  116  Pac. 
333,  and  Luitweiler  Pumping  Engine  Co.  t. 
Water  Co.,  16  Cal.  App.  198,  116  Pac.  707, 
712.  All  of  those  cases  Involved  unilateral 
contracts  such  as  a  deed,  a  bill  of  sale,  a 
guaranty,  an  order  for  merchandise,  etc.,  or 
contracts  resting  in  parol.  She  could  have 
cited  some  cases  of  the  same  general  nature, 
and  which  are  still  later.  Myers  v.  Lowery, 
189  Pac.  793,  and  Crouch  v.  Wilson  (Sup.) 
191  Pac.  916.  The  respondent  contends  that 
the  evidence  was  Improperly  received,  and 
the  trial  court  did  not  err  by  ignoring  the 
evidence  and  treating  it  as  Oiough  it  were 
not  before  the  court  In  this  behalf  the  re- 
spondent cites  cases  which  Involved  bilateral 
formal  written  contracts.  Peterson  v.  Chaix, 
6  CaL  App.  525,  90  Pac.  918;  Tockstein  v. 
Pac.  Kissel  Kar  Branch,  33  CaL  App.  2&2, 
164  Pac.  906;  Munn  v.  Earle  C.  .Anthony, 
Inc.,  36  CaL  App.  312,  171  Pac.  1082;  Tuba 
Mfg.  Co.  T.  Stone,  179  Pac.  418,  and  Case 
Threshing  Mach.  Co.  ▼.  Copren  Bros.,  187 
Pac.  772.  As  it  was  not  claimed  that  tbe 
written  contract  contained  a  latent  ambigu- 
ity, it  was  error  to  resort  to  parol  testimony 
for  the  purpose  of  showing  that  respondent 
sold  appellant  "2  casings  and  3  or  4  tubes," 
although  the  same  were  not  mentioned  In 
the  contract  Peterson  v.  Chalx,  supra. 
For  the  same  reason  It  was  not  competent  to 
show,  under  the  facts  of  this  case,  any  ex- 
press warranties  as  to  the  quality  or  cfaar^ 
acter  of  the  automobile  other  than  as  stated 
in  the  written  contract.  Munn  v.  B^arle  C. 
Anthony,  Inc.,  supra.  If  it  be  said  that  the 
formal  contract  between  the  parties  was 
silent  as  to  quality,  and  therefore  the  evi- 
dence was  admissible,  the  answer  is  that  the 
same  rule  applies.  Germain  Co.  v.  Armsby 
Co.,  153  Cal.  685,  96  Pac.  319;  United. Iron 
Works  V.  Outer  Harbor  Co.,  168  CaL  81,  85, 
141  Pac.  917:  Electric  Storage  Battery  Co. 


V.  W.  O.  F.  &  N.  By.  Co.,  138  Iowa,  869, 119 
N.  W,  144,  19  L.  B.  A.  (N,  S.)  1183. 

[2]  Tbe  appellant  dtes  section  1767  of  the 
Civil  Code,  and  contends  that  an  implied 
warranty  exists  under  tbe  facts  of  this  case. 
The  undisputed  facts  show,  among  other 
things,  that  the  seller  was  not  the  manufac- 
turer of  the  machine  in  question;  that  he 
had  for  some  time  been  using  it;  that  it  was 
a  secohdhand  car;  that  it  was  present  dur- 
ing nearly  all  of  the  negotiations;  and  that 
the  seller  stated  to  the  buyer  that  she  could 
have  it  examined  by  any  mechanic,  but  that 
she  dia  not  do  so.  The  record  does  not  show 
tbat  it  was  at  any  time  claimed,  or  that  it 
is  now  claimed,  tbat  the  seller  occupied  any 
position  of  trust  or  confidence  toward  the 
buyer.  In  Kellogg  Bridge  Co.  ▼.  Hamilton, 
110  U.  S.  108,  116,  3  Sup.  Ct  537.  642  (28  U 
Ed.  86),  the  court  says: 

"According  to  the  prindplea  of  dedded  cases, 
and  upon  clear  grounds  of  justice,  tiie  funda- 
mental inqniry  must  always  be  whether,  under 
the  circumstanceB  of  th^  particular  case,  tbe 
buyer  had  the  right  to  rely,  and  necessarily  re- 
lied, on  the  Judgment  of  tbe  seller,  and  not  upon 
his  own.  In  ordinary  sales  the  buyer  has  an 
opportunity  of  inspecting  the  article  sold;  and 
the  seller  not  being  the  maker,  and  therefore 
having  no  special  or  technical  knowledge  of  tha 
mode  in  which  it  was  made,  the  parties  stand 
upon  grounds  of  substantial  equality.  If  there 
be,  in  f^ct  in  the  particular  case,  any  inequal- 
ity, it  Is  such  that  the  law  cannot  or  ought  not 
to  attempt  to  provide  against;  consequently, 
the  bu7er  in  such  cases— the  seller  giving  no  eX" 
press  warranty  and  making  no  representations 
tending  to  mislead— is  holden  to  have  purchased 
entirely  on  his  own  judgment" 

To  the  same  effect  are  Barnard  v.  Kellogg, 
10  WalL  (77  U.  S.)  383,  19  U  Ed.  087;  Hur- 
ley-Mason Co.  V.  Stebbins,  Walker  &  Spin- 
ning, 79  Wash.  366,  140  Pac.  381,  L.  B,  A, 
1915B,  1131,  and  notes,  Ann.  Gas.  1916A, 
948;  Byrne  t.  Jansen,  50  CaL  624,  627; 
Moore  v.  McKlnlay,  5  CaL  471;  Kenney  v. 
Grogan,  17  Cal.  App.  527,  532,  120  Pac.  433; 
Colchord  Machinery  Co.  v.  Loy-Wllson 
Foundry  Co.,  131  Mo.  App.  540,  547,  110  S. 
W.  630.    In  the  text  36  Cyc.  408,  it  is  stated: 

"On  a  sale  of  machinery  there  is  in  general 
an  implied  warranty  that  the  machine  ia  reason- 
ably adapted  to  the  purpose  for  which  it  is  pur- 
chased. No  such  warranty  is  implied,  however, 
on  the  sale  of  a  secondhand  machine." 

Tbe  same  rule  la  stated  and  followed  In 
Bamming  v.  CaldweU,  43  IlL  App.  175,  179; 
Perlne  Co.  v.  Buck,  90  Wash.  344,  166  Pac. 
20,  22,  Ann.  Cas.  19170,  341 ;  Bayer  v.  Win- 
ton  Motor  Car  Co.,  194  Mich.  222,  160  N.  W. 
642,  644;  Johnson  y.  Garden,  187  Ala.  142,  65 
South.  818. 

Excluding  from  our  consideration  the  oral 
testimony  that  was  Introduced  over  the  ob- 
jection and  exception  of  tbe  respondent, 
there  was  no  evidence  of  a  breach  of  any 
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express  warranty,  nor  of  Qte  breadi  of  any 
Implied  warranty.    The  trial  court  did  not 
or,  tberefore.  In  granting  tlie  motion. 
Tbe  lodgment  la  affirmed. 

Weocmcur:  UlSQDON.P.J.',  N0DBSB,J. 


(SI  CaL  App.  4SU 

WRIGHT  V.  ROBINSON  at  al.     (CIv.  3754.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.    Feb.  19,  1921.) 

1.  Partaaralilp  9=>8S— Firm   member  not  en- 
tttiad  to  eempeasation  for  services. 

As  a  general  rule  one  partner  is  not  en- 
titled to  any  compensation  for  services  rendered 
by  lilm  to  the  partnership,  in  absence  of  an 
agreement  to  that  effect  (Civ.  Ch>de,  |  2413). 

2.  Partaarship  «=383— Evldenee  laaolllclaBt  ta 
ahew  partaer  eatitied  to  salary. 

In  a  sait  for  an  accoonting  between  part- 
ners in  a  saloon,  eyidence  held  insufficient  to 
show  that  a  partner  was  entitled  to  an  allow- 
ance by  way  of  salary  for  services  in  the  man- 
agement and  conduct  of  the  business. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  Mabel  Wright,  also  known  as 
Mrs.  E.  H.  Wright,  against  Seymour  H. 
Robinson  and  others.  From  judgment  fot 
defendants,  plaintUI  appeals.     Reversed. 

John  D.  Wlllard,  of  San  Francisco,  for  ap- 
pellant 

William  B.  Bealzley,  of  Bakersfleld,  for 
respondents.     . 

KE:rrIGAN,  3.  This  is  an  appeal  from  a 
judgment  rendered  on  a  partnership  ac- 
counting. 

Tbe  main  question  presented  for  consider- 
ation Is  the  ri};ht  of  one  partner  to  a  salary 
for  the  management  and  conduct  of  tbe 
business.  By  Its  judgment  the  trial  court 
awarded  defendant  Hullhan  an  allowance 
for  sndi  services,  and  It  Is  the  claim  of  tbe 
appellant  that  the  evidence  does  not  support 
the  findings  and  judgment  in  this  particular. 

[1,2]  As  a  general  rule  one  partner  Is  not 
6Dtltled  :to  any  compeusatlan  foi*  services 
rendered  by  him  to  the  partnership,  in  the 
absence  of  an  agreement  to  that  effect  Civ. 
Code,  I  2413;  Nevills  v.  Moore  Mining  Co., 
135  Cal.  561,  67  Pac.  1054.  Respondent  con- 
cedes this  to  be  the  rule,  but  claims  that 
there  was  an  implied  agreement  that  the 
salary  here  claimed  and  allowed  should  be 
paid.  The  evidence  does  not  support  this 
contention.  It  appears  therefrom  that  the 
plaintiff  and  defendant  Robinson  were  own- 
ers and  i>artneis  In  a  certain  saloon  situated 
in  this  state  at  Taft,  Kern  county,  and  that 
they  condncted  the  same  as  such  partners 
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from  about  April,  1911,  to  February  16, 1916, 
and  during  such  time  were  equal  owners  and 
equally  entitled  to  the  profits  thereof. 
PbUntiff,  Wright  who  resided  in  San  Fran- 
cisco, bad'  contributed  tb^  entire  capital,  and 
Robinson  managed  the  business.  On  the 
date  last  mentioned  Robinson,  without  the 
knowledge  or  consent  of  plalntifF,  made  an 
agreement  In  writing  with  defendant  Sill  by 
the  terms  of  which  he  agreed  to  convey  and 
deliver  to  the  latter  a  one-half  Interest  In 
the  business  and  property.  At  this  time  tbe 
business  was  Indebted' in  the  sum  of  about 
$12,000,  and  Robinson  claimed  to  be  tbe  sole 
owner  thereof.  Under  the  terms  of  tbe 
agreement  SlU  was  to  pay  off  tbe  indebted- 
ness. Sill  had  acquired  this  Interest  for  de- 
fendant HuUhan,  whom  he  forthwith  put  in 
possession  under  his  agreement  with  Robin- 
son. Hulihan  was  to  have  complete  man- 
agement and  control  of  the  business,  and 
was  to  receive  the  Interest  acquired  by  Sill 
from  Robinson  when  all  money  advanced 
and  procured,  by  Sill  In  liquidation  of  tbe 
debts  of  tbe  business  were  repaid  to  blm. 
By  express  agreement  both  Robinson  and 
Hullhan  were  to  receive  salaries  for  their 
labor  and  services  untU  such  debts  were 
paid,  when  the  salaries  were  to  cease,  and 
thereafter  the  partners  were  to  divide  the 
profits  between  themselves  share  and  share 
alike.  Tbe  debts  were  paid,  and  Hullhan 
acquired  the'  interest  agreed  upon.  Mrs. 
Wright  who  knew  nothing  of  this  transac- 
tion, went  to  Taft  some  time  thereafter  for 
the  purpose  of  investigating  her  business,  as 
she  had  not  received  any  profits  therefrom 
or  heard  from  Robinson,  her  partner,  for 
several  months.  She  then  learned  for  the 
first  time  of  tbe  actions  of  Robinson  trum 
Hullhan.  After  negotiations  between  the 
parties  Mrs.  Wright  agreed  that  Hulihan 
should  retain  his  one-half  interest,  and  she 
further  agreed  with  Robinson  that  they 
would  own  the  remaining  one-half  in  the 
business  between  them.  The  evidence  dis- 
closes tbe  fact  that  defendants  Hullhan  and 
Sill  acted  in  entire  good  faith  in  the  trans- 
action and  knew  nothing  about  Mrs. 
Wright's  interest  in  the  business  and  prop- 
erty, as  the  same  stood  of  record  in  Robin- 
son's name  alone.  After  the  agreement  be- 
tween the  parties  to  become  partners,  as 
above  indicated,  Hullhan  continued  to  man- 
age the  business  until  July  1,  1918,  when  by 
operation  of  law  It  ceased  to  exist.  At  the 
time  of  the  new  arrangement  and  when 
plaintiff  was  recognized  as  a  partner  by 
Hullhan  nothing  was  said  between  tbe  par- 
ties as  to  the  payment  of  a  salary  to  any 
one,  and  there  is  no  evidence  from  which  the 
existence  of  any  such  agreement  can  be  in- 
ferred; tbe  agreement  simply  being  that 
Mrs.  Wright  thereafter  was  to  receive  one- 
quarter  of  tbe  profits  of  tbe  business.    This 
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being  so,  the  case  falls  within  the  rale  that 
In  the  absence  of  an  agreement  a  partner  is 
not  entitled  to  compensation  for  services 
rendered  to  the  partnership.  Defendant 
Hnllhan,  having  custody  of  the  partnership 
assets,  is  accountable  to  plaintiff  for  her  full 
share  In  the  same,  freed  from  any  deduc- 
tions on  account  of  his  claims  for  services. 

For  the  reasons  given,  the  Judgment  is  re- 
versed. 

We    concur:     WA§TB,    P.    J.;     RICH- 
ARDS, J. 


(51  Col.  App.  800) 

ROOT  V.  KUHN.     (Civ.  3498.) 

(District  Court  of  Appeal,  Second  District.  Di- 
vision 1,  California.    March  1,  1921.) 

1.  Trusts  «=>8e  —  Presumption  of  resulting 
trust  arose  where  plaintiff  paid  for  lots  and 
oaused  title  to  be  conveyed  to  defendant. 

Where  plaintiff,  out  of  her  own  funds,  paid 
the  entire  purchase  price  of  lots,  and  caused 
title  to  be  conveyed  to  defendant,  under  Civ. 
Code,  I  863,  the  property,  at  the  instant  the 
title  passed,  is  presumed  to  have  been  impress- 
ed with  a  trust  in  favor  of  plaintiff,  who,  in 
the  absence  of  other  showing,  would  be  enti- 
tled to  a  conveyance  thereof  in  accordance  with 
the  prayer  of  her  complaint;  the  presumption 
as  to  title  being,  however,  disputable. 

2.  Trusts  €=388— Parol  evidence  of  verbal  un- 
derstanding Inadmissible  In  suit  to  establish 
rasttiting  tmst. 

In  suit  to  establish  a  resulting  trust  in  favor 
of  plaintiff  as  to  lots  for  which  she  paid,  but 
caused  to  be  conveyed  to  defendant,  under  Civ. 
Code,  i  862,  the  court  erred  in  permitting  de- 
fendant, under  her  answer,  to  give  oral  testi- 
mony of  a  verbal  understanding  between  the 
parties  that  the  lots  would  be  held  by  de- 
fendant for  the  use  and  benefit  of  both  parties 
during  their  joint  lives. 

3.  Trusts  «=989  (4)— Evidence  Insufficient  to 
estaMtsh  allegations  of  answer  In  suit  to  es- 
tablish resulting  trust. 

Id  suit  to  establish  a  resulting  trust  in 
lots  paid  for  by  plaintiff  but  caused  to  be  con- 
veyed to  defendant,  evidence  held  insufficient  to 
establish  the  allegations  of  defendant's  answer 
that  there  was  a  verbal  understanding  l>etween 
the  parties  that  during  their  joint  lives  de- 
fendafat  was  to  hold  the  property  for  the  use 
and  benefit  of  both. 

4i  Tnia4a  «s»2i(2)— Doeuments  must  show 
fact  of  trust  and  extent  to  which  property 
held. 

Though  no  particular  formality  is  required 
in  the  creation  of  a  trust,  and  all  the  condi- 
tions need  not  be  expressed  in  a  single  paper, 
the  documents  must  clearly  show,  not  only  the 
existence  of  the  trust,  but  the  extent  to  wliich 
the  property  is  held  in  trust. 


5.  Trusts  <S=989 (4)— Letters  Insufficient  to  sup- 
port finding  as  to  truth  of  allegations  of  an- 
swer In  suit  to  establish  resulting  tmst. 
Certain  letters  written  by  plaintiff  suing  to 
establish  a  resulting  trust  over  lots  paid  for 
by  her  but  conveyed  to  defendant  held  insuffi- 
cient to  support  the  trial  court's  finding  that 
tbe  allegations  of  defendant's  answer  that  the 
lots  were  to  be  held  by  her  for  the  joint  benefit 
of  both   parties  during  their  joint  lives  were 
true. 

Appeal  from  Snperior  Court,  Imb  Angeles 
Clounty;  Rubs  Avery,  Judge. 

Action  by  Isabel  H.  Root  against  Belle  H. 
Kuhn.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Porter  &  Sutton,  of  Ix)s  Angeles  (Hugh  J. 
McCnearn,  of  Duluth,  Minn.,  of  coimsel),  for 
appellant. 

Haas  &  Dmmigan,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  Upon  the  theory  that  certain 
lots  of  real  esta£&,  title  to  which  had  been 
vested  in  defendant,  were  tbe  subject  of  a 
resulting  trust  in  favor  of  plaintiff,  she 
brought  this  action  to  compel  a  conveyance 
thereof.  Judgment  went  for  defendant,  from 
which  plaintiff  has  appealed. 

Section  853,  Civil  Code,  provides  that— 

'  "When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration  therefor 
is  paid  by  or  for  another,  a  trust  is  presumed 
to  result  in  favor  of  the  person  by  or  for  whom 
such  payment  is  made." 

[1]  It  la  conceded  that  on  May  14,  1909, 
plaintiff,  out  of  her  own  fund's,  paid  the  en- 
tire purchase  price  of  the  lots  and,  by  a  sim- 
ple grant  deed,  caused  title  to  the  same  to  be 
conveyed  to  defendant ;  and  hence,  under  the 
provisions  of  the  statute  quoted,  the  prop- 
erty, at  the  instant  the  title  passed,  is  pre- 
sumed to  have  been  impressed  with  a  trust  In 
favor  of  plaintiff,  who,  in  the  absence  of  oth- 
er showing,  would  be  entitled  to  a  conveyance 
thereof  In  accordance  with  the  prayer  of  the 
complaint.  Hellman  v.  Messmer,  75  CaL  166, 
16  Pac.  766;  39  Cyc.  106.  The  presumption, 
however,  is  a  disputable  one,  and,  to  oyer- 
come  Its  effect,  defendant  In  her  answer  al- 
leged f{tcts  which.  If  properly  established, 
would  have  created  an  express  trust  for  the 
use  and  benefit  of  both  parties.  As  alleged, 
these  facts,  In  substance,  are: 

That  it  was  at  the  time  of  the  conveyance  ver- 
bally understood  between  the  parties  that  dur- 
ing the  life  of  plaintiff  tbe  defendant  was  to 
bold  the  property  for  the  use  and  benefit  of 
plaintiff  and  defendant,  so  that  either,  if  desired, 
could  reside  thereon,  and  that  upon  the  death 
of  plaintiff  the  title  should  vest  absolute  in  de- 
fendant, if  then  living;  otherwise,  in  her  heirs; 
that  it  was  further  verbally  understood  that, 
while  plaintiff  was  to  provide  all  moneys  requir- 
ed for  the  care  of  the  property  and  payment  of 
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taxes,  defendant  waa  to  look  after  and  care  for 
the  same  without  charge  for  the  aeryices  ren- 
dered, and  that  defendant  did,  in  accordance  with 
said  cndenitanding,  talce  charge  of  the  property, 
and  did,  without  making  an;  charge  therefor 
and  oat  of  moneys  obtained  from  the  rental 
tiiereof,  or  supplied  by  plaintiff,  care  for  the 
property  and  pay  taxes  and  assessments  levied 
thereon;  "that  from  time  to  time  sabsequent 
to  the  said  14th  day  of  May,  1909,  the  said 
plaintiff,  both  verbally  and  in  writing,  did  reit- 
erate the  said  agreement  and  did  reiterate  her 
statement  that  the  said  premises  should  be 
employed  as  a  home  for  plaintiff  and  this  de- 
fendant at  such  times  when  either  plaintiff  or 
this  defendant  desired  to  so  occupy  the  same, 
nther  jointly  or  severally,  and  that  the  same 
should  be  and  constitute  the  property  at  this 
defendant  in  fee  simple  absolute  upon  the 
demise  of  said  i>laintiff,  *  •  *  and  ccmtinued 
to  so  do  up  to  the  filing  of  the  complaint  herein; 
that  said  plaintiff  did  likewise  from  time  to 
time,  both  verbally  and  in  writing,  give  instruc- 
tions to  this  defendant' to  do  with  said  premises 
as  she  thought  best  and  to  incur  su<A  charges 
and  expenses  against  the  same  as  she  thought 
necessary  or  fit;  that  the  said  plaintiff  did  at 
all  times  state  that  her  purpose  and  object  in 
acquiring  the  said  premises  and  in  causing  the 
title  thereto  to  be  vested  in  this  defendant  was 
for  the  benefit  and  protection  of  this  defendant, 
saving  and  reserving  to  said  plaintiff  only  the 
use  of  said  premises  during  her  natural  life  at 
audi  times  aa  -she  intended  to  use  the  same." 

[2]  The  Judgment  rests  upon  flndlngs  made 
in  accordance  with  the  allegations  of  the  an- 
swer, in  support  of  whlcb  defendant,  over 
platntUTB  objection,  was  permitted  to  give 
oral  testimony.  In  our  opinion,  the  court 
erred  In  such  ruling.  The  resulting  trust  in 
favor  of  plaintiff  arose  from  tbe  fiicts  con- 
cededly  established,  in  resistance  of  which 
defendant,  by  her  answer,  alleged  an  express 
trust  based  upon  a  "verbal  understanding" 
and  contrary  to  the  provisions  of  section  852, 
Civil  C!ode,  which  provides: 

'^o  trust  in  relation  to  real  property  is 
valid  imless  created  or  declared:  (1)  By  a 
written  instrnment,  subscribed  by  the  trustee, 
or  by  Us  agent  thereto  authorized  by  writing ; 
(2)  by  the  instrument  under  which  the  trustee 
daims  the  estate  attected;  or  (3)  by  operation 
of  law.- 

She  sought  by  parol  testimony  to  establish 
the  existence  of  the  same.  Under  tbe  provi- 
sions of  the  law  just  quoted,  the  operation  of 
the  resulting  trust  could  not  be  abridged  or 
otherwise  afTected  by  parol  testimony  which 
tended  to  show  the  existence  of  an  express 
trust  tbe  terms  of  which  are  wholly  Incon- 
sistent with  the  former,  and  from  which,  if 
the  alleged  facts  were  properly  established, 
it  must  follow  that  the  property,  subject  to  a 
restricted  right  of  use  during  her  lifetime, 
was  intended  to  be  a  gift  made  by  plaintiff 
to  a  stranger.  Plass  ▼.  Flass,  122  Cal.  3,  tH 
Paa  372.  In  Burling  v.  Newlands.  112  CaL 
496, 44  Fac.  810,  it  is  said: 
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"The  fact  that  a  tmst  of  lands  is  created  must 
not  only  be  manifested  and  proved  by  a  writing 
properly  executed,  but  it  must  also  be  mani- 
fested and  proved  by  such  a  writing  what  the 
trust  is."    Pomeroy's  Equity  Jurisp.  |  1000. 

[3]  We  may  say,  however,  that  even  U 
parol  evidence  was  admissible,  the  testimony 
adduced  falls  far  short  of  establishing  the 
allegations  of  the  answer.  It  appears  there- 
from that  plaintiff  and  defendant  were  old 
friends,  the  former  residing  in  Duluth,  Minn., 
and  the  latter  residing  in  Los  Angeles  county, 
where  she  owned  some  lots  in  Sierra  Madre, 
adjoining  which  were  located  the  lots  in  queS' 
tion.  The  only  testimony  touching  the  sub- 
ject of  the  purchase,  as  disclosed  by  the  rec- 
ord, is  that  of  defendant,  who,  in  response  to 
the  question  as  to  what  was  said  between  her 
and  plaintiff  with  reference  to  the  purchase 
of  the  lots,  stated: 

"I  don't  remember  any  more  tjian  we  both 
loved  it  there,  and  she  wanted  to  oome  out  here 
and  live  after  she  finished  her  business  in  the 
East;  and  I  wanted  she  should  come  and  live 
with  us— I  have  always  cared  very  much  for 
her." 

And  to  the  question,  "What  was  said,  if 
anything,  between  you  and  Mrs.  Root  rela- 
tive to  the  occupancy  of  the  property,  if  she 
shoiuld  buy  it?"  she  answered,  "I  don't  re- 
member now."  Further  questions  and  an- 
swers were  as  follows: 

"Q.  Was  anything  said  about  who  was  to  live 
on  it?  A.  Well,  we  were— she  was  going  to 
build  a  cottage  and  thought  we  might  live  to- 
gether on  it.  We  were  always  speaking  of  the 
beauties  of  the  place,  and  how  happy  we  would 
be  when  we  had  something  we  could  keep. 

'*Q.  Do  you  know  any  reason,  other  than 
you  have  stated,  why  the  title  was  put  in  your 
name  when  the  purchase  was-  made?  A.  No, 
nothing  further  was  said  other  than  that  we 
were  to  live  on  the  place  together. 

"Q.  What  I  want  to  get  at  there  is,  how  did 
the  subject  of  her  buying  these  lots  hrst  arise — 
who  suggested  it?  How  did  it  first  come  up? 
A.  She  liked  them,  and  she  wanted  to  get  them 
BO  as  to  Uve  there." 

It  further  appears  that  the  parties  were  not 
related,  and  that  plaintiff  was  under  no  obli- 
gations to  defendant  in  a  pecuniary  way,  and 
that  during  all  of  the  time  subsequent  to  the 
purchase  of  the  property  defendant  had  paid 
all  assessments,  taxes,  and  expenditures  in 
the  care  and  upkeep  of  the  property.  It  Is 
apparent,  we  think,  from  this  testimony  that, 
even  though  it  were  conceded  to  be  competent 
for  the  purpose,  it  is  wholly  insufficient  to 
establish  the  allegations  of  the  answer  which 
the  court  found  to  be  true. 

[4,  t]  In  addition  to  such  parol  testimony, 
there  were  received  in  evidence,  over  plain- 
tifTa  obJectiMi,  several  letters  written  by 
plaintiff  to  defendant,  the  first  of  which  was 
under  date  of  April  17,  1910,  and  the  last 
under  date  of  August  13,  1912.  Conceding 
the  insufficiency  of  the  parol  testimony  to 
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Impress  the  land  with  a  trust  in  favor  of 
defaidant,  her  counsel  Insists  that  the  let- 
ters constitute  written  evidence  thereof. 
While  it  la  true  that  no  particular  for- 
mality Is  required  in  the  creation  of  a  trust, 
nor  need  all  the  conditions  of  the  trust  be  ex- 
pressed in  a  single  paper  (Tenney  v.  Simp- 
son, S7  Kan.  679,  15  Pac.  512),  nevertheless, 
the  documents  must  clearly  show,  not  only 
the  existence  of  the  trust,  but  also  the  ex- 
tent to  whidi  the  property  is  held  in  trust. 
As  said  by  Mr.  Pomeroy  In  his  work  on 
Equity  Jurisprudence,  1 1009: 

"The  declaration  of  trust,  whether  written  or 
oral,  must  be  Teasonably  certain  in  its  material 
terms;  and  this  requisite  of  certainty  includes 
the  subject-matter  of  property  embraced  within 
the  trust,  tlie  beneficiaries  or  persons  in  wliose 
l>ehalf  it  is  created,  the  nature  and  quantity  of 
interest  which  tbey  are  to  have,  and  the  man- 
ner in  which  the  trust  is  to  be  performed.  If 
the  language  is  so  vague,  general,  or  equivocal 
that  any  of  these  necessary  elements  of  the 
trust  is  left  in  real  uncertainty,  tken  the  trust 
must  fail."  Witttield  v.  Forster,  124  Cal.  419, 
67  Pac.  219. 

Measured  by  the  rule  thus  announced,  the 
letters,  written  long  after  the  conveyance  of 
the  property  to  defendant,  and  at  which  time 
the  resulting  trust  arose,  are  wholly  insuffi- 
cient to  support  the  finding  of  the  court  that 
the  allegations  of  the  answer  are  true.  They 
were  apparently  written  in  reply  to  letters 
from  defendant.  In  the  absence  of  which  their 
meaning  Is  not  clear.  However,  there  Is  noth- 
ing In  the  letters  to  either  Indicate  that  an 
express  trust  was  created,  or,  if  created,  that 
its  purposes  were  within  the  provisions  of 
section  867,  ClvU  Code,  which  authorizes  the 
creation  of  trusts  for  the  purposes  therein 
designated.  All  that  can  be  gleaned  from 
the  letters  Is  that  plaintlfC,  on  account  of  her 
friendship  for  defendant,  who  owned  lots  ad- 
joining those  in  question,  was  desirous  of 
handling  the  property  In  a  manner  which 
would  not  be  detrimental  to  the  latter,  and 
that  while  tlie  title  was  vested  In  defendant, 
plaintiff  nevertheless  recognized  her  obliga- 
tion to  pay  all  charges  against  the  property 
and  did  so  pay  them.  Referring  to  a  street 
improvement  bond  existing  against  the  prop- 
erty, plaintiff,  in  a  letter  dated  I>ecember  5, 
1910,  said:  "If  anything  should  happen  to 
me,  you  would  have  that  added  to  the  load 
you  are  carrying."  In  a  letter  following,  she 
said:  "Don't  think  I  ever  worried  over  the 
lots.  I  bought  them  more  because  you  want- 
ed them  than  anything  else,  and  when  I  do 
build  wlU  still  keep  the  property  In  your 
name,  so  when  anything  happens  to  me  Uiere 
will  be  no  question  as  to  who  owns  it"  An- 
other contains  the  statement:  "I  want  you 
to  handle  the  lots  in  any  way  that  would  help 
you."  And  under  date  of  March  18,  1012,  she, 
in  reply  to  a  letter  from  defendant  wherein 
die  refers  to  a  prospective  sale  of  Los  An- 


geles property  owned  by  the  latter,  asks:  "If 
you  8^1,  will  that  clean  up  all  there  Is  against 
the  Los  Angeles  place?"  And  later,  on  Au- 
gust IS,  1912,  she,  in  writing  to  defendant, 
saild:  "If  you  can  sell  the  lots  instead  (of 
your  own  property),  do  so,  and  I  will  let  you 
have  the  money."  It  is  apparent  from  these 
letters  that  they  were  written  In  resiwnse  to 
letters  from  defendant  wherein  she  had  dis- 
closed her  financial  troubles  to  plaintiff,  and, 
on  account  of  her  friendship,  the  latter  in  her 
replies  manifested  a  desire  to  encourage  and 
help  her  through  her  difficulties,  even  to  the 
extent,  as  she  states,  of  selling  the  lots  and 
letting  defendant  have  the  proceeds.  Wheth- 
er considered  singly  or  all  together,  the  casual 
statements  in  relation  to  the  property  are 
wholly  insufficient  to  support  the  findings  to 
the  effect  that  on  express  trust  In  the  prop- 
erty was  created  for  the  benefit  of  defendant. 
The  judgment  is  reversed. 

Wo  concur:    CONRET,  P.  J. ;    JAMBS,  J. 


(gl  Okl.  105) 

WALLACE  V.  8IMITH.     (No.  9627.) 
(Supreme  Court  of  Oklahoma.    April  B,  1921.) 

(Byllabut  by  the  Court.) 

Appeal  aad  error  <3=9773(2)— Cause  dlsmlssetf 
for  failure  to  file  brief. 
Record  examined,  and  the  motion  of  the 
defendant  in  error  to  dismiss  the  appeal  here- 
in for  failure  of  the  plaintiS  in  error  to  file 
brief  in  compliance  with  the  order  of  this 
court  BUBtained,  and  the  cause  dismisBed. 

Proceedings  between  N.  E.  Wallace  and  R. 
J.  Smith. .  Judgment  for  the  latter,  and  the 
former  appeals.  On  motion  to  dismiss  ap- 
peal.    Motion  sustained. 

John  A.  Remy,  of  Guthrie,  for  plaintifl  In 
error. 

C.  O.  Homer,  of  Outhrle,  for  defendant  In 
error. 

JOHNSON,  J.  On  February  7,  1921,  the 
defendant  in  error  in  the  above  entitled  and 
numbered  cause,  through  his  counsel  filed  his 
motion  in  this  cause,  alleging  as  follows: 

"Comes  now  defendant  in  error  and  moveS 
the  court  to  dismlsB  this  appeal  for  failure  of 
the  plaintiCE  in  error  to  file  briefs.  The  ap- 
peal was  dismissed  by  the  court  for  this  rea- 
son about  a  year  ago,  but  on  February  24, 
1920,  on  application  of  plaintiff  in  error,  the 
appeal  was  reinstated  with  leave  to  file  briefs 
in  20  days.  No  briefs  have  been  filed,  and  the 
cause  has  now  been  pending  in  the  Supreme 
Court  in  this  condition  for  a  number  of  years, 
all  of  which  is  a  nuitter  of  record." 

An  examination  of  the  record  discloses  that 
the  allegations  set  forth  in  the  motion  are 
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true;  that  on  Febroary  10,  1920,  this  causo. 
was  dlsmlased  on  motloa  of  the  defendant  in 
error  for  the  reason  that  the  plaintiff  In  er- 
ror had  failed  to  comply  with  rule  7  of  this 
court  (165  Faa  vii),  and  thereafter,  on  Feb- 
mary  16,  1020,  plaintifT  in  error  filed  motion 
to  set  aside  said  order  of  dlBmissal  and  to 
reinstate  their  appeaL  The  fifth  paragraph 
of  their  motion  was  as  follows: 

"Fifth.  The  plaintiffs  in  error  further  say 
that  John  A.  Remy,  of  Guthrie,  Okl.,  is  their 
attorney  in  said  cause,  and  is  the  only  at- 
torney acquainted  with  the  subject  of  said 
action  sufficient  to  prepare  a  brief  and  argu- 
ment therein,  and  that,  while  the  said  John 
A  Remy  has  not  been  confined  to  his  room,  he 
has,  until  recently,  been  in  poor  health,  and 
to  the  extent  that  it  has  greatly  interfered  with 
his  practice  and  ability  to  look  after  said 
cause,  but  if  this  petition  is  sustained  a  brief 
will  be  prepared  and  filed  within  any  reasona- 
ble time  fixed  by  the  court" 

And  thereafter,  on  February  24,  1921,  the 
CHTder  of  dismissal  was  set  aside  by  this  court, 
and  the  appeal  In  said  cause  was  reinstated, 
in  which  order  of  reinstatement  the  plaintiff 
was  granted  20  days  in  which  to  file  brief, 
and  the  record  discloses  that  plaintiff  in  er- 
ror has  failed  to  file  such  brief  and  to  furnish 
this  court  any  reason  why  the  same  has  not 
been  filed  In  comi^ance  with  said  order. 

Therefore  the  motion  of  defendant  In  error 
to  dismiss  die  appeal  herein  is  sustained,  and 
It  is  hereby  ordered  that  the  same  be,  and 
it  is  hereby,  dismissed. 


(81  Okl.  106) 

CHICAGO,  R.  I.  A  P.  RY.  CO.  v.  RUNKLE8. 
(Na.  9998.) 

(Supreme  Court  of  Oklahoma.    April  S,  1921.) 

(SyUalHU  ly  the  Court.) 

Appaal  and  error  9=>773(5)— Causa  reversed 
far  fallaiv  of  defendant  in  error  to  file  brief. 
Where  the  defendant  in  error  fails  to  file 
a  brief  and  has  not  offered  any  excuse  for  such 
failure,  and  the  plaintiff  in  error  has  filed  a 
complete  record  in  the  Supreme  Court  and  has 
served  and  filed  a  brief  in  compliance  with  the 
rules  of  the  court,  the  Supreme  Court  is  not 
required  to  search  such  record  to  find  some 
theory  upon  which  the  Judgment  below  may 
be  sustained;  and,  where  the  brief  filed  by  the 
plaintiff  in  error  appears  to  reasonably  sus- 
tain his  assignments  of  error,  the  court  may 
reverse  the  case  in  accordance  with  the  prayer 
of  the  petition  of  the  plaintiff  in  error. 

Appeal  from  District  Court,  Ifajor  Coun- 
ty;  J.  &  Robberts,  Judge. 

Action  bjr  John  W.  Runkles  against  the 
(Chicago,  Rock  Island  &  Pacific  Railway  Ckim- 
pany  and  its  receiver.      From  judgment  for 
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plaintiff  against  the  Railroad  Oompatiy,  it 
appeals.    Reversed  and  remanded. 

C.  O.  Blake,  of  El  Reno,  for  plalntUT  in 
error. 

John  V.  Roberts  ft  Tom  B.  Willis,  both  of 
Falrriew,  for  defendant  In  error. 

inyriNG,  J.  This  suit  was  begun  In  the 
district  court  of  Major  county  Okl.,  by  John 
W.  Runkles,  irfalntiff  below,  defendant  in  er- 
ror herein,  on  March  19,  1917,  In  which  court 
he  filed  a  petition  against  the  C^cago,  Rock 
Island  &  Pacific  Railway  Ciompany,  a  corpo- 
ration, and  Jacob  M.  Dickinson,  receiver  for 
said  company,  as  defendants,  praying  for 
damages  in  the  sum  of  $1,000  for  personal 
Injuries  alleged  to  have  been  received  by 
plaintiff  on  April  SO,  1916,  while  in  the  em- 
ploy of  said  defendants  as  sectloa  hand,  by 
reason  of  injuring  his  band  by  having  it 
caught  or  mashed  between  the  belt  and  pul- 
ley of  a  drlvewheel  of  a  motorcar,  and  used 
on  the  section  upon  which  plaintiff  was  work- 
ing at  the  time  of  his  Injury. 

The  defendant  the  Chicago,  Rock'  Island 
&  Pacific  Railway  Ck>mpany  filed  its  an- 
swer denying  each  and  every  material  allega- 
tion in  the  petition  of  the  plaintiff  except 
such  as  they  specifically  admitted  in  said 
answer,  and  the  only  thing  admitted  there- 
after was  that  Jacob  M.  Dickinson  was  the 
receiver  of  said  company  defendant,  and 
that  he  was  so  appointed  on  the  20th  day  of 
April,  1915,  and  that  said  appointment  in- 
dnded  all  the  properties  and  railroads  of 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  Including  its  said  rights,  credits, 
and  properties  within  the  state  of  Oklahoma. 

On  the  same  day  the  said  railway  com- 
pany filed  their  answer,  to  wit,  on  April  16, 
1917,  the  receiver,  Jacob  M.  Dickinson,  filed 
his  answer  in  said  cause  in  which  the  allega- 
tions of  the  plaintiff  were  denied  except 
what  was  specifically  admitted  In  his  said 
answer. 

In  said  answer,  the  receiver  admits  that 
he  was  the  duly  appointed,  qualified,  and  act- 
ing receiver  of  the  rights,  credits,  proper- 
ties, and  railroads  of  the  Cihicago,  Rock 
Island  &  Pacific  Railway  Company  under 
and  by  virtue  of  the  appointment  by  the  Dis- 
trict <3ourt  of  the  United  States  for  the 
Northern  District  of  the  state  of  Illinois 
and  the  District  Court  of  the  United  States 
for  the  Western  District  of  the  state  of  Mis- 
souri, and  was  such  receiver  at  the  time  of 
the  filing  of  the  plalnttfTs  petition  herein. 

The  said  receiver  further  stated  that  at 
the  time  the  accident  complained  of  by  the 
plaintiff  said  receiver  and  defendant  was  en- 
gaged in  Interstate  commerce  and  was  an  in- 
terstate common  carrier  as  alleged  in  plain- 
tiff's petition;  that  the  said  receiver  was 
at  the  time  of  said  injury  in  control  of  the 
instrumentalities   for   the  transportation   of 
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employees,  and  was  In  control  of  the  said 
employees,  and  the  employment  of  the  plain- 
tiff was  connected  with  the  services  of  the 
defendant  receiver  In  connection  with  Its 
said  services  as  an  interstate  commerce  car- 
rier, and  being  then  and  there  so  engaged 
when  the  rights  of  the  parties  connected 
with  said  suit  were  fixed,  and  their  deter- 
mination would  be  by  the  federal  Employers' 
Liability  Act,  in  force  at  said  time,  and  being 
the  time  set  forth  by  the  plaintiff  In  said 
salt 

In  the  third  paragraph  of  the  answer  of 
the  receiver  defendant  alleged  the  assump- 
tion of  risk  by  the  plaintiff;  al%o  alleged 
contributory  negligence  by  the  plaintiff  and 
prayed  discharge. 

The  cause  went  to  trial  before  a  Jury,  and 
judgment  was  had  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  In  the 
sum  of  $200.  An  appeal  was  prayed  for  by 
the  railroad  company  after  a  motion  for  a 
new  trial  was  overruled  and  the  a{)peal  filed 
in  this  court,  and  the  plaintiff  in  error  ask- 
ed for  reversal  of  this  cause  on  four  grounds: 
(1)  Under  the  record,  the  corporation,  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company,  is  not  liable  to  the  plaintiff  for 
the  alleged  tort  of  its  receiver,  the  defend- 
ant Jacob  M.  Dickinson;  (2)  under  the  rec- 
ord, actionable  negligence  is  not  established; 
(3)  under  the. record,  the  plaintiff  assumed 
the  risk  as  a  matter  of  law ;  (4)  there  was 
prejudicial  error  in  the  giving  of  Instruc- 
tions hereinafter  referred  to  and  set  out  In 
full,  to  the  giving  of  which  this  defendant 
excepted  at  the  time. 

The  plaintiff  in  error  supported  its  allega- 
tions of  error  by  a  brief  duly  filed  in  this 
court,  and  its  contentions  of  error  are  rea- 
sonably sui^orted  by  the  argument  and  au- 
thorities quoted  and  cited  in  their  brief. 
The  defendant  in  error  has  failed  to  file  a 
brief  herein,  and  has  shown  no  cause  why 
same  has  not  been  done. 

We  ar«  quoting  herein  the  conclusion  of 
the  plaintiff  In  error's  brief  since  it  succinct- 
ly sets  out  the  contentions  of  the  plaintiff 
in  error  and  summarizes  the  issues  'in  the 
case  and  the  contentions  of  the  plaintiff  in 
error  relative  thereto: 

"To  point  out  leading  cases  on  the  three 
separate  and  distinct  material  propositions  in- 
volved here  has  caused  this  brief  to  assume  an- 
desired  proportions. 

"We  have  endeavored  to  show  that  the  de- 
fendant company  is  not  liable  for  an  alleged 
tort  of  its  receiver,  an  officer  of  the  court, 
placed  in  exclusive  charge  and  control  of  the 
possession  and  operation  of  the  road  and  the 
defendant  railway  company,  its  directors,  offi- 
cers, and  agents  and  all  otiier  persons  enjoined 
from  'interfering'  or  In  any  way  dealing'  there- 
with. We  have  endeavored  to  point  out  that 
the  act  under  which  this  action  was  brought 
and  tried  has  always  been  strictly  construed, 
and  that  it  specifically  provides  Uiat  the  em- 
ployee can  only  recover  in  such  an  action  for 


'its  negligence,'  referring  to  'common  carrier 
by  railroad,'  and  that  by  a  special  provision  a 
receiver  is  included  as  such  common  carrier, 
and  that  the  plaintiff  began  work  after  the 
receiver  had  ousted  the  defendant  company 
from  possession  and  operation  of  its  road. 

"We  have  endeavored  to  point  out  the  fact 
thati  all  questions  herein  except  practice  and 
procedure,  are  governed  by  the  decisions  of 
the  federal  courts  construing  the  Employers' 
Liability  Act  and  the  common  law  as  construed 
and  applied  in  those  courts.  We  have  pointed 
out  that  the  question  presented  by  a  motion  to 
direct  or  for  peremptory  instruction  has  long 
been  held  a  federal  question,  and  not  one  of 
practice. 

"We  have  endeavored  to  set  out  the  leaamg 
cases  showing  the  rule  announced  by  the  Su- 
preme Court  of  the  United  States  that  a  de- 
fect, to  be  actionable,  must  be  the  result  of  the 
master's  negligence  and  the  injury  the  proxi- 
mate result  thereof. 

"We  have  quoted  the  rules  from  the  Supreme 
Court  defining  the  master's  duty  to  use  ordi- 
nary care  to  provide  reasonably  safe  and  suit- 
able appliances,  not  the  latest  nor  best,  and 
that  the  happening  of  an  accident  raises  no 
presumption  of  negligence  that  the  burden  is 
on  the  plaintiff  to  show  'negligence  'affirma- 
tively,' and  that  the  failure  to  do  so  is  fatal. 

"We  have  quoted  the  rule  admirably  stated  by 
Circuit  Judge  Sanborn  with  reference  to  proxi- 
mate cause  and  the  decisions  from  the  federal 
courts  following  it. 

"We  have  brought  for  the  court's  considera- 
tion the  latest  cases  from  the  Supreme  Court 
of  the  United  States,  which  to  our  mind,  clear- 
ly establish  as  a  matter  of  law  the  defense  of 
assumption  of  risk,  and  which  we  believe  pmnt 
out  the  errors  in  the  court's  instructionB  on 
this  question. 

"We  have  discussed  the  evidence  all  of  which 
comes  from  the  lips  of  plaintiff  himself,  and  ap- 
plied to  it  the  law  as  we  understand  it. 

"We  feel  confident  that  the  prayer  of  our 
petition  in  error  will  be  granted  and  the  cause 
reversed." 

The  rule  nnlformly  followed  by  this  court 
In  the  event  that  the  plaintiff  In  error  flies 
a  brief  and  the  defendant  in  error  files  no 
brief  and  fails  to  give  any  excuse  for  such 
failure  Is  stated  in  numerous  cases  of  this 
court.  The  following  is  from  the  Board  of 
County  Commissioners  of  Grady  County  et 
al.  V.  Lenochan  et  al.,  195  Pac  116,  by  Jus- 
tice Ktchford  as  follows,  to  wit: 

"The  defendants  in  error  have  failed  to  file 
any  brief,  and  have  not  offered  any  excuse  for 
such  failure.  This  court  in  an  unbroken  line 
of  decisions  has  held  that,  where  a  plaintiff  in 
error  has  completed  his  record  and  filed  it  in 
the  Supreme  Court  and  has  served  and  filed  a 
brief  in  compliance  with  the  rules  of  the  court, 
and  the  defendant  in  error  has  neither  filed  a 
brief  nor  offered  any  excuse  for,  such  failure, 
the  Supreme  Court  is  not  required  to  search 
the  record  to  find  some  theory  upon  whidt 
the  judgment  below  may  be  sustained;  and, 
where  the  brief  filed  appears  reasonably  to 
sustain  the  assignments  of  error,  the  court  may 
reverse  the  case  in  accordance  with  the  prayer 
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of  th«  petition  of  plaintiff  in  error.  See  Love- 
land  T.  Tant,  76  OH.  12,  181  Pac.  302;  Gen- 
eral Bonding  &  C^ualty  Companr  t.  Oklahoma 
Fire  Insurance  Co.,  75  Okl.  55,  181  Pac.  303." 

See  Massachusetts  Bonding  ft  Insurance 
Co.  y.  Lewis  et  al.,  195  Pac.  494. 

This  case  Is  therefore  reversed,  and  re- 
manded for  another  trial. 

HARBISON.  C.  J.,  and  KANE.  JOHNSON. 
UIUaBR,  and  KENNAMEB,  JJ.,  concur. 


I  SI  Okl.  IM) 

HUMPHREYS  v.  SMITH  et  al.     (No.  9862.) 

(Sopreme  Goort  of  Oklahoma.    April  6,  1921.) 

fBgHa1>%*  Jm  tk0  Oowrt.) 

1.  Jedgaiant  «=3346— Judgmrat  after  trial  for 
same  cause  of  action  against  same  parties 
held  to  sapersede  former  Judgment  aad  ooald 
not  bo  sat  aside  as  void. 

Plaintiff  brought  suit  to  qoiet  title  and 
jndgment  by  default  was  rendered  in  favor  of 
the  plaintiff.  Thereafter,  plaintiff  brought  an- 
other action  -against  the  same  defendants  to 
quiet  title  to  the  same  land  and  referred  in 
her  petition  to  the  former  judgment,  but  stat- 
ed that  it  did  not  show  sufficient  service,  and 
this  action  was  brought  to  make  a  perfect  rec- 
ord judgment.  Issue  was  joined  b?  the  de- 
fendants filing  an  answer  and  asking  that  the 
title  be  qnieted  in  them.  On  the  trial  of  the 
case,  the  court  rendered  a  judgment  in  favor 
of  the  defendants  quieting  title  in  them.  Held, 
that  tliis  judgment  is  a  valid  judgment  and 
supersedes  the  former  judgment. 

2.  Coarts  «s>26— Judgment  «=>386( I )— Motion 
to  vaoato  after  four  years  held  properly 
ovarrnled;  filing  salt  constitutes  submission 
to  JorlsdletlOH  for  all  purposes  within  peti- 
tion. 

A  plaintiff  by  filing  a  suit  in  a  court  of  rec- 
ord submits  herself  to  the  jurisdiction  of  the 
court  for  all  purposes  within  the  scope  of  her 
petition.  When  defendants  are  duly  and  regu- 
larly summoned  as  provided  by  law,  the  court 
having  jnnsdiction  of  the  subject-matter  of  the 
action,  the  parties  being  present,  a  full  hearing 
had.  and  the  court  renders  its  judgment  in 
favor  of  the  defendants,  held,  that  a  motion 
filed  more  than  four  years  thereafter  by  the 
plaintiff  to  vacate  the  judgment  on  the  ground 
tliat  it  is  void  was  properly  overruled. 

Appeal  from  District  Court.  Nowata  Coun- 
ty;  W.  J.  Campbell.  Judge. 

Proceedings  by  Sallie  Humphreys  against 
George  K.  Smith  and  others  to  vacate  a 
Judgment.  The  motion  was  denied,  and 
plaintiff  appeals.    Affirmed. 

W.  H.  Vann,  of  Leuapah,  for  plaintiff  in 
error. 

A  B.  Campbell,  of  Nowata,  for  defendants 
In  error. 


MILLBH,  J.  On  July  16,  1917,  plaintiff 
in  error  filed  her  motion  to  vacate  a  judg- 
ment rendered  in  the  district  court  of  No- 
wata county  on  the  6th  day  of  June,  1913,  In 
the  case  of  Sallie  Homphreys  v.  George  R. 
Smith,  Beulah*  Smith,  E.  L.  HalseU,  W.  E. 
Rowsey,  Oscar  W.  Deckard,  Frazier  M.  Ty- 
ner,  and  Pauline  Halsell. 

On  the  13th  day  of  October,  1917,  the  trial 
court  overruled  the  motion  of  the  plaintiff. 
The  plaintiff  duly  excited  and  perfected 
this  appeaL 

Thereafter  plaintiff  in  error,  Sallie  Hnm- 
phreys,  died,  and  this  action  was  duly  re- 
vived in  this  court  in  the  name  of  Ada  Har- 
ris, h^r  to  the  estate  of  Sallie  Humphreys, 
deceased. 

The  parties  will  be  designated  as  they  ap- 
peared in  the  court  below.  The  record  dis- 
closes the  following  facts:  That  Sallie 
Humphreys  was  a  duly  enrolled  Cherokee 
freedman.  That  the  lands  in  controversy  in 
this  action  was  a  part  of  her  homestead  and 
surplus  allotment  which  she  received  as  her 
portion  of  the  distributive  share  of  the  lands 
of  said  Cherokee  Nation.  Sallie  Humphreys 
executed  a  warranty  deed  purporting  to  con- 
vey the  land  in  controversy  in  this  action  to 
defendant  George  K.  Smith.  He  conveyed  a 
part  of  said  land  to  defendants  B.  L.  Halsell 
and  W.  B.  Rowsey. 

January  4, 1909,  a  petition  was  filed  in  the 
district  court  of  Nowata  county  by  Sallie 
Humphreys,  as  plaintiff,  against  George  R. 
Smith  et  aL,  as  defendants,  to  quiet  her  title 
to  said  lands  in  case  No.  387,  and  Judgment 
was  rendered  in  said  action  as  prayed  for 
by  plaintiff. 

On  May  23,  1912.  the  plaintiff,  Sallie 
Humphreys,  began  another  suit  in  the  dis- 
trict court  of  Nowata  county,  being  case  Na 
1307,  against  each  of  the  defendants  above 
named.  In  this  action  the  Judgment  was 
rmdered  which  is  sought  to  be  vacated  by 
this  proceeding  in  error. 

The  petition  recites  the  execution  of  the 
various  deeds,  and  alleges  Sallie  Humphreys 
is  the  owner  of  the  land,  that  the  filej  in 
case  No.  387  were  destroyed  by  a  fire  which 
burned  the  courthouse  of  Nowata  county, 
January  30,  1909;  that  the  substituted  files 
do  not  show  a  sufildent  and  proper  service 
on  some  of  the  parties,  and  this  action  is 
brought  to  obtain  a  perfect  and  complete 
record  Judgment.  The  prayer  of  the  petition 
then  asked  to  have  all  of  the  various  deeds 
canceled.  The  defendants  answered  by  a 
general  denial  and  by  cross-petition  asked 
that  they  be  decreed  to  be  the  owners  of  the 
land  In  controversy. 

On  June  6,  1913,  judgment  was  rendered 
in  this  action  in  favor  of  defendants  W.  B. 
Rowsey  and  Pauline  F.  Halsell.  To  vacate 
this  Judgment  the  motion  under  considera- 
tion was  filed,  which  sets  up  the  following 
grounds: 
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"(1)  That  said  Judgment  la  Toid,  that  same 
la  not  snpported  by  sufficient  pleadings,  that 
the  petition  filed  herein  was  duly  verified  by 
aaid  plaintiff  and  contains  allegations  concerning 
the  execution  of  written  instruments  nndenied 
and  admitted  by  the  amended  answer  and 
cross-petition  filed  herein,  the  same  being  nn- 
verified;  further  the  said  cross-petition  does 
not  state  facta  sufficient  to  constitute  a  cause 
of  action  against  said  plaintiff. 

"(2)  That  there  Is  another  case  in  this  c6urt 
betweei!)  the  same  parties  inroMng  the  same 
object  of  action,  to  wit,  case  No.  387,  which  is 
referred  to  in  the  petition  filed  herein;  that 
there  la  a  good  and  valid  Judgment  pending 
in  thia  conrt  in  said  case,  rendered  and  entered 
in  favor  of  this  plaintiff;  that  said  judgment 
was  pending  in  thia  conrt  at  the  time  of  the 
filing,  trial,  and  disposition  of  this  suit;  a  copy 
of  said  judgment  is  hereto  attached,  marked 
'Ezliibit  A,'  and  made  a  part  hereof;  that  this 
court  was  without  jurisdiction  to  entertain  a 
new  salt  to  vacate  and  aet  aside  said  judgment, 
by  reason  thereof  the  judgment  rendered  and 
entered  herein  la  void  and  of  no  effect." 

[1,2]  It  Is  practically  conceded  by  coun- 
sel for  plaintiff  In  error  that  nnleas  this  is  a 
Told  Judgment,  the  district  court  of  Nowata 
county  did  not  err  In  refusing  to  vacate 
same  on  plaintiff's  motion. 

In  order  for  this  court  to  reverse  the  trial 
court's  ruling  on  said  motion,  this  court 
would  have  to  find  that  said  judgmoit  in 
Case  No.  1307  was  void.  This  does  not  ap- 
pear from  the  record  in  the  case,  the  Court 
had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  action.  The  judgment  In 
Case  No.  387  was  specifically  referred  to  and 
plead  In  the  petition  in  Case  No.  1307.  The 
former  Judgment  became  an  issue  in  tlie 
trial  of  this  case  and  the  Judgment  rendered 
on  June  6,  1913,  superseded  the  former  judg- 
ment and  became  the  judgment  of  the  court 
In  this  action.  The  effect  of  this  judgment 
was  to  nullify  the  judgment  of  April  1, 1900, 
lo  Case  No.  387.  The  trial  court  was  cor- 
rect in  denying  the  motion  and  the  Judgment 
ct  the  trial  court  is  hereby  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  BM> 
INQ,  and  KENNAMER,  JJ.,  concur. 


(81  OU.  U2) 

LUSK  et  al.  v.  WILSON.     (No.  9840.) 

(Supreme  Court  of  Oklahoma.    March  22, 
1921.    Rehearing  Denied  April  19,  1921.) 

(Byllabut  ty  the  Court.} 

I.  Negligence  <8=9l36(2e)— Contriltatory  negli- 
gence for  jury. 
The    defense    of    contributory    negligence 
shall,  in  all  caaea  whatsoever,  be  a  question  of 
fact,  and  shall  at  all  timea  be  left  to  the  JuTy. 


2.  Appeal  and  MTor  «=9lOlil  (4)— Railroads 
«=:»282(  ID)— Negligence  causing  Injuries  to 
child  held  for  Jury;  peremptory  Instmctlo* 
erroneously  given  for  defendant  held  cured 
by  sustaining  motloa  for  new  trial. 

The  evidence  examined  and  held,  the  caae 
should  have  been  'submitted  to  the  jury;  fur- 
ther held,  that  the  court  committed  error  in 
giving  the  jury  a  peremptory  Instruction  in  fa- 
vor of  the  defendant,  and  that  thia  error  was 
corrected  by  auataining  the  motion  for  a  new 
trial. 

3.  Appeal  and  error  «=>977(3)— «troager  case 
required  before  Supreme  Court  will  interfere 
with  grant  of  new  trial  than  when  new  trial 
has-been  refuaed. 

When  a  new  trial  haa  been  granted  by  the 
same  judge  who  presided  at  the  trial  of  the 
case,  this  court  will  require  a  stronger  caae, 
before  it  will  interfere  with  the  order  granting 
a  new  trial,  than  when  a  new  trial  haa  been  re- 
fused. 

Appeal  from  District  Court,  Marshall 
County;   Jesse  M.  Hatcbett,  Judge. 

Action  by  Ottoe  Wilson,  a  minor,  by  his 
next  friend  and  ftither,  against  James  W. 
Lusk  and  others,  receivers  of  .the  St  Louis 
&  San  EYancisoo  Rallro^  Company.  Verdict 
was  Instructed  for  defendants,  a  new  trial 
was  -granted,  and  defendants  api)eal.  Af- 
firmed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  R.  A.  Kleln- 
schmidt  and  J.  H.  Grant,  both  of  Oklahoma 
City,  and  Herman  S.  Davis,  of  Frederick,  for 
plaintiffs  in  error. 

Geo.  B.  Rider  and  E.  S.  Hurt,  both  of 
Madlll,  for  defendant  In  error. 

MILLER,  3.  This  was  an  action  com- 
menced in  the  district  court  of  Marshall 
county  on  December  10,  1914,  by  Ottoe  Wil- 
son, a  minor  of  the  age  of  seven  years,  by  C. 
O.  Wilson,  his  father  and  next  friend,  as 
plaintiff,  against  James  W.  Lusk,  W.  C.  Nix- 
on, and  W.  B.  Biddle,  receivers  of  the  St 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation,  as  defendants,  to  recover  dam- 
ages for  personal  Injuries  sustained  by  the 
said  Ottoe  Wilson  because  of  the  negligence 
of  the  said  defendants. 

The  petition  sets  up  the  following  state 
of  facts:  That  on  September  10,  1914,  the 
said  Ottoe  Wilson,  who  at  said  time  was  a 
child  of  seven  years  of  age,  was  upon  the 
premises  of  the  said  defendants  at  Madlll, 
OkL,  near  the  stock  pens  which  were  located 
at  the  switch  tracks  of  the  said  defendants ; 
and  that  the  defendants  were,  by  their  serv- 
ants, agents,  and  employees,  switching  cars  on 
said  switch  tracks,  and  perm'tted  the  said  Ot- 
toe Wilson  to  get  upon  the  ladder  or  Iron  rods 
used  as  steps  up  the  side  or  end  of  one  of  the 
box  cars,  and  the  said  servants,  agents,  and 
employees  knew  that  the  said  Ottoe  Wilson 
was  getting  on  said  car,  but  failed  to  prevent 
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Um  from  getting  an  said  car  or  stop  said 
train  or  cause  him  to  get  off  of  said  car,  and 
by  reason  of  his  tender  years  he  was  inca- 
pable of  exercising  Judgment  and  discretion, 
and  that  he  fell  down  and  tmder  the  wheels 
of  said  car  and  one  of  the  wheels  passed 
OTer  the  ends  of  each  of  his  feet,  cutting  oft 
three  toes  from  his  left  foot  and  two  toes 
from  his  right  foot,  and  otherwise  injuring 
Ida  feet,  head,  and  other  parts  of  the  body, 
causing  him  to  be  permanently  injured  and 
crippled  the  remainder  of  his  life ;  and  asked 
damages  in  the  sum  of  $3,000. 

The  defendants  flied  an  answer  consisting 
of  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  This  formed  the  issues  to 
be  tried. 

On  the  5th  day  of  December,  1916.  the 
case  came  regularly  on  for  trial  and  a  Jury 
was  impaneled  and  sworn  to  try  said  cause. 
At  the  close  of^  plalntlfTs  evidence,  the  de- 
fendants Interposed  a  demurrer,  which  was 
1^  the  court  overruled.  The  defendants  ex- 
cepted. The  defendants  Introduced  their 
evidence  and  then  aslced  for  a  peremptory  in- 
struction in  favor  of  t?>e  defendants,  which 
the  court  granted. 

The  Jury's  verdict  was  in  favor  of  the  de- 
fendants in  accordance  with  the  peremptory 
Instruction.  In  due  time  the  plaintiff  filed 
his  motion  for  a  new  trial  on  the  following 
grounds: 

"First.  That  said  verdict  is  not  sustained  by 
■nfficient  evidence  and  is  contrary  to  both  the 
law  and  the  evidence. 

"Second.  Brror  of  law  occurring  at  the  trial 
and  excepted  to  by  tbe  plaintifiF. 

TThird.  Error  of  the  court  in  granting  tbe 
peremptory  instruction  reqaested  by  the  de- 
fendants, and  directing  the  jury  to  find  a  ver- 
dict for  the  defendants." 

This  motion  was  sustained  and  a  new  trial 
granted  upon  the  following  grounds: 

"It  is  therefore,  by  tbe  court,  ordered  and  ad- 
judged that  tbe  motion,  of  plaintiff  for  new 
trial  be  and  the  same  is  hereby  sustained,  and 
tile  verdict  and  Judgment  heretofore  rendered 
is  set  aside  upon  the  pure,  simple,  and  unmixed 
question  of  law,  that  tbe  court  erred  in  liold- 
bg  that  under  the  law  and  nndiq)uted  evidence 
the  plaintiff  was  not  entitled  to  recover,  and  in 
directing  a  verdict  for  the  defendants  upon 
that  ground." 

The  defendants  duly  excepted  and  there- 
after perfected  this  appeaL 

The  parties  In  briefing  the  case  have  desig- 
nated the  plaintiffs  and  defendants  as  they 
appeared  in  tbe  court  below;  for  conveni- 
ence and  to  avoid  confusion,  we  will  refer  to 
them  In  the  same  manner. 

The  defendants  set  up  the  .following 
grounds  In  th^r  petition  In  error: 

"I.  Said  court  erred  in  setting  aside  the  ver- 
dict and  Judgment  in  favor  of  plaintiffs  in  er- 
ror and  in  granting  a  new  trial  in  said  cause. 

"n.  Said  court  erred  with  respect  to  a  pure. 
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simple,  and  unmixed  question  of  law  in  grant- 
ing defendant  in  error  a  new  trial  in  said 
cause,  but  for  which  error  the  ruling  of  said 
court  would  not  have  been  made. 

"in.  Said  court  erred  with  respect  to  a  pure, 
simple,  and  unmixed  question  of  law  in  holding 
that  under  the  undisputed  evidence  plaintiff 
bad  proved  a  cause  of  action  and  was  entitled 
to  hare  same  submitted  to  the  Jury,  and  in 
granting  a  new  trial  based  upon  that  ground." 

Defendants  in'tbdr  brief  then  say: 

"WhOe  there  are  three  distinct  assignments 
of  error,  we  shall  consider  them  together,  as 
there  is  only  one  question  involved  in  this  case, 
and  that  is:  Did  the  court  err  in  granting  a 
new  trial  In  this  case? 

"In  presenting  this  question  to  the  court,  we 
are  not  unmindful  of  the  rule  that  obtains  in 
Oldahoma,  to  wit:  That  the  granting  of  a 
new  trial  rests  largely  in  the  discretion  of  the 
trial  judge,  and  bis  ruling  thereon  will  not  l>e 
disturbed  unless  it  involves  a  pure,  simple,  and 
unmixed  question  of  law.  The  only  question 
inv<dved  in  this  case  is  one  of  law.  We  con- 
cede tiiat  if  there  is  any  evidence  in  this  record 
tending  to  show  negligence  upon  tbe  part  ,of 
tbe  defendant,  then  there  was  no  error  in  the 
action  of  tibe  court  in  granting  a  new  trial, 
and  for  the  purpose  of  this  brief  we  are  pre- 
senting it  upon  tbe  theory  that  there  was  no 
evidence  offered  upon  the  part  of  plaintiff  tend- 
ing to  show  negligence  upon  the  part  of  the 
defendant. 

"While  the  Constitution  of  Oldahoma  pro- 
vides that  in  all  actions  the  question  of  con- 
tributory negligence  is  a  question  of  fact  to 
be  submitted  to  tbe  jury,  yet  the  question  of 
whether  there  is  any  primary  negligence  shown 
upon  the  part  of  the  defendant  is  a  question 
of  law  to  be  determined  by  the  trial  judge. 
Therefore,  as  the  evidence  in  this  record  dis- 
closes no  negligence  upon  the  part  of  the  de- 
fendant, there  was  nothing  to  be  submitted  to 
the  Jury,  and  the  action  of  the  court  in  grant- 
ing a  new  trial  constitutes  error. 

"That  the  question  of  primary  negligence, 
where  the  evidence  is  undisputed,  is  one  of 
law  for  the  court,  was  settled  in  the  case  of 
Phoenix  Printing  Co.  v.  Durham,  122  Pac.  7()8. 
In  that  case  it  was  contended  on  behalf  of  the 
plaintiff  that  inasmuch  as  the  question  of  con- 
tributory negligence  was  made  one  of  fact  for 
the  Jury,  under  the  provision  of  our  Constitu- 
tion, the  question  of  primary  negligence  was 
lilcewise  one  of  fact,  and  that  the  court  could 
not  in  any  case  withdraw  that  question  from 
the  consideration  of  the  jury.  That  contention 
was  sustained  by  the  trial  court,  but  upon  an 
appeal  the  judgment  was  reversed  and  the  con- 
tention of  tbe  plaintiff  was  overruled. 

"After  recognizing  the  binding  provision  of 
our  Constitution  in  reference  to  tbe  submission 
to  the  Jury  of  the  defense  of  contributory  neg- 
ligence, the  court  said:  'The  law,  however, 
does  not  require  the  primary  question  of  the 
defendant's  negligence  to  be  submitted  to  the 
jury  unless  there  is  evidence  reasonably  tend- 
ing to  support  the  plaintiff's  burden  of  proof 
on  this  subject.  If  the  evidence  reasonably 
tends  to  ahow  that  the  defendant  is  negligent, 
then  these  defenses  must  t>e  submitted  to  the 
jury.  But  until  the  evidence  reasonably  tends 
to  show  negligence  on  tbe  part  of  the  defend- 
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ant,  there  ia  no  issue  which  should  go  to  a 
jury.' " 

Defendants  then  quote  from  and  dte  the 
following  cases  In  support  of  the  above  prop- 
osition: Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.  V.  Duran,  38  Okl.  719,  134  Pac.  876; 
Faurot  V.  Oklahoma  City  Wholesale  Gro.  Co., 
21  Okl.  104,  95  Pac.  463,  17  L.  R.  A.  (N.  S.) 
186;  Rogers  y.  C,  R.  I  &  P.  By.  Co.,  32  OkL 
109,  120  Pac.  1093. 

Defendants  quote  from  and  cite  a  large  list 
of  cases  known  as  the  turntable  cases,  as 
follows:  Sioux  City  &  Pac.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  L.  Ed.  745 ;  Daniels  v.  N.  Y. 
&  N.  B.  R.  Co.,  154  Mass.  349,  28  N.  E.  284, 
13  li.  R.  A.  248,  26  Am.  St.  Rep.  253;  Frost 
V.  Eastern  R.  Co.,  64  N.  H.  220,  9  Atl.  790,  10 
Am.  St.  Rep.  396 ;  Walsh  v.  Fitchburg  R.  Co., 
145  N.  T.  301,  39  N.  E.  1068,  27  L.  R.  A.  724, 

46  Am.  St.  Rep.  615 ;  Delaware,  etc.,  R.  Co.  v. 
Reich,  61  N.  J.  Law,  635,  ^  Atl.  682,  41  L. 
R.  A.  831,  68  Am.  St.  Rep.  727;  Rltz  v. 
WheeUng,  45  W.  Va.  262,  31  S.  E.  993,  43  L. 
R.  A.  149;  Walker's  Adm'r  v.  P.  F.  &  P.  R. 
Co.,  105  Va.  226,  53  S.  B.  113,  4  Ii.  R.  A.  (N. 
S.)  80, 115  Am.  St.  Rep.  871,  8  Ann.  Cas.  862 ; 
Thompson  v.  B.  &  O.  R.  Co.,  218  Pa.  444,  67 
AtL  768,  19  L.  R.  A.  (N.  S.)  1162,  120  Am.  St. 
Rep.  897,  11  Ann.  Cas.  894 ;  W.  &  L.  E.  R. 
Co.  y.  Harvey,  77  Ohio  St  235,  83  N.  B.  66,  19 
L.  R.  A.  (N.  S.)  1136,  122  Am.  St  Rep.  503, 
11  Ann.  Cas.  981 ;  Bottum's  Adm'r  v.  Hawks, 
84  Vt  370,  79  Atl.  858,  35  L.  R.  A.  (N.  S.) 
440,  Ann.  Cas.  1913A,  1025;  Jefferson  v.  B. 
Ry.  Co.  &  E.  Co.,  116  Ala.  300,  22  South.  546, 
38  L.  R.  A.  458,  68  Am.  St  Rep.  116;  Rush- 
enberg  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  109  Mo. 
112,  19  S.  W.  216;  Barney  v.  H.  &  St  J.  R. 
Co.,  126  Mo.  385,  28  S.  W.  1069,  26  L.  B.  A. 
847;  Catlett  v.  St  L.,  I.  M.  &  S.  R.  Co.,  57 
Ark.  461,  21  S.  W.  1062,  38  Am.  St  Rep.  254 ; 
Underwood  v.  W.  &  A.  R.  Co.,  105  Ga.  48,  31 
S.  B.  123 ;  A.,  T.  &  S.  P.  R.  Co.  v.  Plaskett, 

47  Kan.  112,  27  Pac.  824;  Wilson  v.  A..  T.  & 
S.  F.  Ry.  Co.,  66  Kan.  183,  71  Pac,  282;  0. 
&  C.  R.  T.  &  B.  Co.  V.  Mulvey's  Adm'r,  135 
Ky.  223,  122  S.  W.  129,  26  h.  R.  A.  (N.  S.) 
204;  L.^  N.  R.  R.  Co.  v.  Ray,  124  Tenn.  16, 
134  S.  W.  858,  Ann.  Cas.  1912D,  910;  Swart- 
wood's  Guardian  v.  L.  &  N.  R.  Co.,  (Ky.)  Ill 
S.  W.  305,  19  L.  R.  A.  (N.  S.)  1112;  Fer- 
guson V.  Railroad  Co.,  75  Ga.  637. 

[1,2]  As  this  case  will  have  to  be  sent 
back  for  a  new  trial,  we  refrain  from  dis- 
cussing the  evidence.  There  being  sufficient 
evidence  to  submit  the  question  of  negligcce 
to  the  Jury,  under  the  authority  of  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  v.  Wright  62 
Okl.  134,  161  Pac.  1070,  It  Should  have  been 
submitted. 

"A  child  9  years  of  age  was  injured  by  hot 
water,  steam,  and  hot  mud  emitted  from  a 
metal  pipe,  said  pipe  being  3%  or  4  inches  in 
diameter,  attached  to  a  stationary  engine  and 
extending  out  of  the  building  in  which  it  was 
located,  and  the  end  of  the  pipe  was  unguard- 
ed and   unprotected.     Whether  the  premises 


whereon  the  same  is  located  were  sufficiently 
attractive  to  allure  children  to  the  danger,  and 
whether  the  pipe,  in  the  position  and  manner 
in  which  it  was  left  was  dangerous,  and  wheth- 
er left  in  a  dangerous  condition  in  an  attractive 
place  known  to  be  frequented  by  children,  and 
whether  the  situation  was  such  as  to  suggest 
to  the  railway  company  the  probability  of  ac- 
cident and  whether  the  defendant  ,was  negli- 
gent, presented  a  question  of  fact  for  the  con- 
sideration of  the  jury. 

"It  ia  not  error  to  submit  to  the  jury  the 
question  of  contributory  negligence  permitting 
the  jury  to  take  into  consideration  the  age, 
experience,  and  maturity  of  the  child,  or  that 
a  child  under  7  years  of  age  is  not  guilty  of 
contributory  negligence,  or  that  a  child  be- 
tween 7  and  14  years  of  age  is  not  presumed 
to  be  guilty  of  more  than  technical  trespass  as 
affecting  the  question  of  duty  of  the  defendant 
in  respect  to  the  dangerous  condition  of  the 
premises." 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wright  62 
Okl.  134.  161  Pac  1070. 

The  trial  court  evidently  committed  error 
In  giving  the  peremptory  Instruction,  and 
this  error  was  corrected  by  Bustaining  the 
motion  for  a  new  trial. 

[3]  The  same  Judge  passed  on  the  motion 
for  new  trial  who  presided  at  the '  trial  of 
the  case,  and  he  was  In  better  position  to 
know  whettier  or  not  the  losing  party  had 
had  a  fair  trial  and  his  rights  legally  ad- 
judicated. When  a  new  trial  has  Been  grant- 
ed by  the  same  judge  who  presided  at  the 
trial  of  the  case,  this  court  will  require  a 
stronger  case,  before  it  will  Interfere  with 
the  order  of  the  trial  court  granting  the  new 
trial,  than  when  a  new  trial  has  been  re- 
fused. 

Perhaps  the  leading  case  on  this  question 
in  Oklahoma  is  Ten  Gate  y.  Sharp,  8  Okl. 
300,  57  Pac.  645. 

"Where  the  verdict  of  a  jury  is  founded  upon 
the  testimony  of  one  witness,  who  was  di- 
rectly contradicted  by  another,  and  the  trial 
court  sets  the  verdict  aside,  the  Supreme  Court 
will  not  reverse  the  decision  or  order  of  the 
trial  court  granting  a  new  trial,  and  when  a 
new  trial  is  granted,  the  Supreme  Court  will 
only  interfere  when  the  trial  court  misapplies 
or  mistakes  a  well-settled  principle  of  law  or 
obviously  abuses  its  discretion;  and  new  trials 
are  favored,  instead  of  being  disfavored,  where 
any  question  can  arise  as  to  the  correctness 
of  the  verdict. 

"This  court  will  not  reverse  the  ruling  of 
the  trial  court  granting  a  new  trial  unless  it 
can  be  seen  beyond  all  reasonable  doubt  that 
the  trial  court  has  manifestly  and  materially 
erred  with  respect  to  some  pure,  simple, '  and 
unmixed  question  of  law,  and  that  except  for 
such  error  the  ruling  of  the  trial  court  would 
not  have  been  made  as  it  was  made,  and  that 
it  ought  not  to  have  been  so  made.  The  Su- 
preme Court  will  very  seldom  and  very  reluc- 
tantly reverse  the  decision  or  order  of  the  trial 
court  which  grants  a  new  trial. 

"The  judge  of  a  trial  court  has  the  opportu- 
nity to  observe  the  errors  or  mistakes  which 
may  have  intervened  during  the  original  trial. 
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In  the  case  of  Slpes  t.  DlcUnson,  89  Okl. 
740,  136  Pac.  761,  this  opinion  cites  a  large 
namber  of  cases  from  Oklahoma  and  Kan- 
sas, which  cases  support  this  rule  therein 
laid  down,  as  follows: 

"The  condition  npon  which  this  court  will  re- 
verse an  order  of  a  trial  court  panting  a  new 
trial  is  well  settled  to  be  that  such  ruling  wUI 
not  be  set  aside  unless  it  can  be  aeeii  beyond 
all  reasonable  doubt  that  the  trial  court  has 
manifestly  and  materially  erred  with  respect 
to  some  pure,  simple,  and  unmixed  question 
of  law,  and  that  except  for  such  error  the 
ruling  of  the  trial  court  would  not  have  been 
80  nuule." 

In  the  case  of  St  Louis  k  San  Francisco 
Railway  Co.,  v.  Blsher,  37  Okl.  751,  138  Pac. 
41,  Harrison,  C,  made  a  very  exhaustive  list 
of  the  authorities  on  this  question,  all  of 
which  support  the  law  as  laid  down  in  that 
case: 

"'Where,  in  passing  <«  a  motion  for  new 
trial,  it  is  necessary  for  the  trial  court  to  pass 
npon  conflicting  testimony  as  to  a  controverted 
question  of  fact  in  order  to  determine  wheth- 
er, under  the  law,  the  movant  is  entitled  to  a 
new  trial,  is  granted,  the  order  will  not  be  re- 
versed by  this  court  unless  there  appears  a 
dear  abuse  of  discretion  or  misapplication  of 
law." 

Tills  question  Is  so  well  settled  In  this 
Jurisdiction  that  it  is  needless  to  list  addi- 
tional authorities. 

The  order  of  the  district  court  of  Marshall 
county,  granting  the  plaintiff  a  new  trial,  is 
affirmed,  and  tliis  case  remanded,  with  di- 
rections to  proceed  with  the  trial  of  said 
cause. 

PITCHFOBD,  V.  C.  J.,  and  KANE,  JOHN- 
SON, McNElLL,  and  NICHOLSON,  JJ.,  con- 
cur. 

KENNEMER,  J.,  having  been  of  counsel, 
not  participating. 
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and  he  has  a  better  opportunity  than  this  court 
of  determining  whether  injustice  may  have  been 
done  to  the  losing  party,  who  asks  for  a  new 
trial,  and  it  is  better  that  the  winning  party 
should  rely  npon  a  new  trial  than  to  bring  the 
case  to  the  Supreme  Court,  which  cannot  have 
an  equal  opportunity  with  the  trial  court  in 
concluding  whether  or  not  complete  and  full 
justice  was  done  to  the  losing  party  in  the 
cause." 

."This  court  win  not  reverse  the  ruling  of  the 
trial  court  granting  a  new  trial  unless  it  can 
be  seen  beyond  all  reasonable  doubt  that  the 
trial  court  has  manifestly  and  materially  erred 
with  respect  to  some  pure,  simple,  and  un- 
mixed question  of  law,  and  that  except  for 
such  error  the  ruling  of  the  trial  court  would 
not  have  been  so  made.  The  Supreme  Court 
will  very  seldom  and  very  reluctantly  reverse 
the  decision  or  order  of  the  trial  court  which 
grants  a  new  trial."  Duncan  v.  McAlester- 
Choctaw  Coal  Co..  27  Okl.  427,  112  Pac.  982. 
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(81  Okl.  149) 

HARRISON  V.  REED  at  al.    (No.  ( 1395.) 

<  Supreme  Court  of  Oklahoma.     Feb.  23, 
1921.    Rehearing  Denied  April  19,  1921.) 

(Byttahu*  hy  the  Court.) 
Appeal  and  error  «s>564(3)-J"Tbls  date," 


order  allowing  time  to  serve  case-made, 
held  to  meaa  day  oa  which  order  made. 
When  the  court  makes  an  order  on  a  cer- 
tain day  and  says  "that  the  plaintiff  have  and 
be  is  hereby  given  90  days  from  and  after 
this  date  to  prepare  and  serve  case-made, 
•  •  • "  the  words  "this  date"  mean  the 
day  on  which  the  order  was  made. 

2.  Appeal  and  error  ^=»564(4)— Appeal  will 
be  dismlsssd  where  appellant  falls  to  make 
and  serve  oase-made  within  time  allows^. 
Where  plaintiff  in  error  fails  to  make  and 
serve  bis  case-made  within  the  time  allowed  by 
statute,  or  within  the  time  as  extended  by  the 
court,  the  same  is  a  nullity,  and  on  motion  the 
appeal  will  be  dismissed. 


Appeal  from  District  Court,  Seminole 
County;   J.  W.  Bolen,  Judge. 

Action  by  Willie  Harrison  against  Frank 
H.  Reed  and  others  to  recover  certain  lands 
allotted  to  him  as  a  citizen  of  the  Seminole 
Nation.  Judgment  for  defendant  Reed,  and 
idaintiff  appeals.    Dismissed. 

A.  S.  Norveli,  of  Wewoka,  W.  M.  Haulsee, 
of  Washington,  D.  C,  and  J.  Read  Moore,  of 
Wewoka,  for  plaintiff  in  error. 

J.  W.  Willmott,  of  Wewoka  (Willmott  & 
Roberts,  of  Wewoka,  of  counsel),  for  defend- 
ant In  error. 

MILLER,  J.  This  cause  is  presented  on 
the  motion  of  defendant  in  error,  Frank  H. 
Reed,  to  dismiss  this  appeal  for  failure  to 
make  and  serve  case-made  within  the  statu- 
tory period  of  time,  or  within  any  extension 
of  time  allowed  by  the  court 

On  the  4th  day  of  November,  1919,  Judg- 
ment was  rendered  in  favor'  of  defendant  In 
error,  Frank  H.  Reed,  and  aguinst  plaintiff, 
Willie  Harrison,  who  is  plaintiff  in  error  in 
this  court.  For  convenience  we  will  refer 
to  Willie  Harrison  as  plaintiff,  the  same  as 
he  appeared  in  the  court  below,  and  our  ref- 
erence to  defendant  will  mean  Frank  H. 
Reed,  who  was  one  of  the  defendants  in  the 
court  below,  and*  the  only  one  against  whom 
this  appeal  is  prosecuted. 

Judgment  was  rendered  and  motion  for 
new  trial  overruled  on  November  4, 1919,  and 
30  days  given  in  which  to  make  and  serve 
case-made  and  file  supersedeas  bond. 

On  the  8th  day  of  November,  1919,  the 
court  made  a  further  order : 

"That  the  plaintiff  have  and  he  is  hereby 
given  30  days  from  and  after  the  time  allowed 
by  law  to  prepare  and  serve  case-made  in  said 


tfs»For  other  cases  ns  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlaests  and  Index** 
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On  November  28,  1919,  the  plaintiff  made 
tbe  following  application  tor  extension  of 
time  to  make  and  serve  case-made  and  to 
file  supersedeas  bond : 

"Comes  now  the  plaintiit  in  the  above-enti- 
tled cause  and  makes  this,  bis  application  for 
an  extension  of  time  to  make  and  serve  case- 
made  and  also  extension  to  file  supersedeas 
bond,  and  for  grounds  of  said  application 
states: 

"That  the  stenographer  has  informed  him 
that  he  will  be  unable  to  prepare  case-made  in 
said  cause  within  the  time  heretofore  allowed 
b7  the  court,  or  the  time  allowed  by  law. 

"And  that  he  has  not  had  sufficient  time  to 
file  supersedeas  bond  in  said  cause. 

"Wherefore  he  asks  that  be  be  granted  an 
extension  of  90  days  to  make,  prepare  and 
serve  case-made  in  said  cause,  from  and  after 
tbe  time  heretofore  allowed,  and  asks  an  ex- 
tension of  10  days  from  this  date  to  file  sa- 
persedeas  bond.    • 

"Dated  this  the  28th  day  of  November,  A. 
D.  1919." 

On  the  same  day,  November  28,  1919,  pur- 
suant to  said  application,  the  Judge  made 
the  following  order: 

"Now  on  this  the  28th  day  of  November, 
1919,  came  on  to  be  heard  before  me,  in  cham- 
bers at  Ada,  Okl.,  the  application  of  the  plain- 
tiff for  an  extension  of  time  to  make  and  serve 
case-made  and  an  extension  to  file  supersedeas 
bond,  and  tbe  court  being  fully  advised  in  tbe 
premises  is  of  the  opinion  that  said  application 
should  be  granted. 

"It  is  therefore  considered,  ordered  and  ad- 
judged, that  the  plaintiff  have  and  be  is  hereby 
given  90  days  from  and  after  this  date  to  pre- 
pare and  serve  case-made  in  said  cause,  and 
the  defendant  is  given  10  days  after  the  serv- 
ice of  the  case-made  upon  him  to  suggest 
amendments,  and  tbe  case  to  be  settled  upon 
5  days'  notice  by  either  party. 

"It  is  furtUfer  ordered  that  the  plaintiff  is 
given  10  days  from  this  date  in  which  to  file 
supersedeas  bond." 

(This  order  appears  on  page  208  of  case- 
made.) 

The  record  shows  that  tbe  case-made  was 
served  on  Willmott  &  Itoberts,  attorneys  for 
defendant  Frank  H.  Reed,  on  the  28tb  day 
of  February,  1920. 

[1]  Plaintiff  contends  that  t)ie  motion  to 
dismiss  depends  upon  the  c<mstruction  of  the 
.words  "this  date"  as  used -in  the  order  of 
November  28,  1919. 

If  the  words  "this  date"  refer  to  the  28th 
day  of  November,  1919,  the  case-made  not 
having  been  served  until  tbe  2Stb  day  of  Feb- 
ruary, 1920,  it  is  manifest  tlie  case-made 
was  not  served  in  time  and  this  court  did 
not  acquire  Jurisdiction  of  this  action  and 
the  appeal  should  be  dismissed.  Cook  v. 
Cook,  192  Pac.  215;  Greco  v.  Kool  Kola  Co., 
191  Pac.  1036;  Durant  v.  Stanlleld,  77  Okl. 
112,  186  Paa  939;  Cripple  Creek  Oil  Co.,  v. 
King,  76  OkL  316,  185  Pac.  439;  King  v. 
Pool,  49  Okl.  673, 153  Paa  800;  Samuel  Dods- 
worth  Book  Ca  v.  Fulcher,  13  Okl.  App.  Ct. 


Rep.  397,  194  Pac.  218:  Folsom  v.  Billy, 
78  Okl.  146,  189  Pae.  188;  Parker  v.  Wad- 
leigh,  43  OkL  180,  141  Pac.  781. 

Plaintiff's  contentions  are  best  set  forth 
by  quoting  from  liis  brief.  He  sets  out  a 
copy  of  tbe  order  made  on  November  28, 
1919,  and  then  states  as  follows: 

"This  order  finds  that  'said  application  shonld 
be  granted'  and  then  grants  the  same  in  the 
language  set  forth  in  tha  second  paragraph  of 
the  order  just  quoted. 

"If  the  court  granted  the  application,  as  he 
finds  should  be  done,  the  order  extended  the 
time  to  make  and  serve  case-made  '90  days 
from  and  after  the  time  heretofore  allowed,'  as 
that  is  the  language  of  the  application.  We 
here  quote  the  language  of  the  application,  to 
wit:  'Wherefore  be  asks  that  he  be  granted 
an  extension  of  00  days  to  make,  prepare  and 
serve  case-made  in  said  clause,  from  and  after 
the  time  heretofore  allowed.'  Case-Made,  p. 
206. 

"The  time  heretofore  allowed  expired  on  De- 
cember 4,  1919,  and  the  90  days'  extension 
carried  the  time  for  serving  the  case-made 
several  days  beyond  tbe  2Sth  day  of  February, 
1020,  the  day  on  which  the  same  was  served. 

"In  order  to  set  this  out  more  plainly,  we 
will  copy  the  first  paragraph  of  tbe  court's  or- 
der and  insert  in  parenthesis  the  reasonable 
construction  of  this  order:  'Now  on  this  the 
28th  day  of  November,  1919,  came  on  to  be 
heard  before  me,  in  chambers  at  Ada,  Okl.,  the 
application  of  the  plaintiff  for  an  extension  of 
time  to  make  and  serve  case-made  and  an  ex- 
tension to  file  supersedeas  bond,  and  the  court 
being  fully  advised  in  the  premises  is  of  the 
opinion  that  said  application  (asking  that  he 
be  granted  an  extension  of  90  days  to  make, 
prepare  and  serve  case-made  in  said  cause; 
from  and  after  the  time  heretofore  allowed, 
December  4,  1919  *  *  *  )  should  be  grant- 
ed.' 

"The  court's  intention  and  finding  was  to 
grant  the  application  in  its  entirety,  if  not, 
the  court  would  not  have  said  Is  of  the  opinion 
that  Bsid  application  should  be  granted,'  and 
would  then  have  fixed  the  time  as  'ninety  days 
from  the  date  of  this  order,'  or  such  other 
time  as  the  court  thought  proper. 

"The  defendant  in  error  seeks  to  construe 
the  words  'this  date'  as  meaning  and  referring 
to  the  date  of  the  order  extending  tbe  time, 
and  render  a  nullity  of  that  part  of  the  order 
which  says,  'and  the  court  being  fuUy  advised 
in  the  premises  is  of  the  opinion  that  said  ap- 
plication should  be  granted,'  which  can  have 
no  other  meaning  or  construction  whatsoever 
except  that  tbe  plaintiff  in  error  'be  granted  an 
extension  of  90  days  to  make,  prepare  and 
serve  case-made  in  said  cause,  from  and  after 
tbe  time  heretofore  allowed,'  i.  e.  from  and  aft- 
er December  4,  1919. 

"Tbe  last  date  referred  to  in  the  order  pre- 
ceding the  words  'this  date'  is  the  finding  that 
the  re(|uest  for  the  90  days'  extension  from 
December  4,  1919,  should  be  granted. 

"With  these  facta  before  ns,  it  is  simply  a 
matter  of  law  whether  the  words  in  the  order 
'this  date'  refer  to  December  4,  1919.  the 
last-mentioned  time,  or  to  November  28,  1019, 
the  date  of  the  order  itself,  and  the  more  re- 
mote date  from  the  words  in  the  order  *tlua 
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date.'  The  law  has  already  been  too  long  set- 
tied  on  thia  proiioaitioD  to  need  much  quoting 
here. 

"Webster's  latemational  Dictionary  defined 
the  word  'this'  as  follows:  This.— (1)  As  a 
demonstratiTe  pronoun,  this  denotes  something 
that  is  present  or  near  in  place  of  time,  or 
something  jnst  mentioned,  or  that  is  just  about 
to  be  mentioned.  (2)  As  an  adjective,  this 
has  the  same  demonatrative  force  as  tha  pro^ 
noun.' 

"The  New  Bevised  Encyclopsedic  Dictionary 
goes  more  fully  into  the  meaning  and  applica- 
tion and  giTes  it  thus:  Thia.— r(l)  Used  to  de- 
note something  that  la  preaent  or  near  in  place 
of  time,  or  that  baa  jnst  been  mentioned.  (2) 
This  is  frequently  used  as  a  substitute  for 
nbat  haa  preceded:  as  "when  they  beard  this, 
they  were  pricked  in  their  hearta."  Acta  11,  87. 
When  need  In  reference  to  things  spoken  of, 
this  refers  to  that  last  mentioned;  and  Shake- 
speare used  the  phrase  "this  even,"  "this 
night,"  in  the  sense  of  last  even,  last  night. 
"My  troublous  dream  this  night  doth  make  me 
sad."     2  Henry  VI,  1,  2.' 

"The  Cyclopedia  of  Law  and  Procedure  de- 
fines tbe~  meaning  as  follows:  This,  a  word, 
which  when  referring  to  the  things  before 
mentioDed  refers  to  the  thing  last  mentioned.' 
38  Cyc  p.  288. 

"Words  and  Phrases  tell  it ' to  ns  in  the  same 
manner,  yii.:  This.  When  "this"  and  "that" 
refer  to  different  things,  before  expressed 
"this"  refers  to  the  thing  last  mentioned,  and 
"that"  to  the  things  first  mentioned.'  Volume 
8,  p.  6861. 

"Rawle's  Third  Revision  of  Bouvier's  Law 
INctionary,  roL  8,  p.  8270,  reads  as  follows: 
This.— '^en  referring  to  different  things  be- 
fore expressed,  "this"  refers  to  the  thing  last 
mentioned,  and  "that"  to  the  thing  first  men- 
tioned. BasseU  t.  Kennedy,  66  Pa.  251.  It  is 
a  simple  word  of  relation  and  its  ordinary 
grammatical  meaning  will  not  be  extended  so 
aa  to  indnde  somethiiag  else  than  that  to  which 
it  relates.    14  Q.  B.  D.  720.' " 

This  appears  to  as  to  be  a  forced  and  un- 
natonU  construction  and  with  which  we 
cannot  agree.  In  order  to  get  this  construc- 
tion, plaintiff  seeks  to  put  things  In  the 
oonrf  8  order  that  the  court  did  not  put  there. 
In  effect  he  writes  a  new  court  order. 

His  awn  use  of  the  word  "this"  in  his  brief 
■bows  the  fallacy  of  the  con8tructl(»i  plain- 
tiff seeks  to  put  on  It.  The  first  line  of  the 
brief  reads: 

"Defendant  In  error  has  filed  his  motion  to 
dismiss  for  tlie  reason  thit  court  is  without 
jarisdietion." 

Under  plalntnTs  attempted  unnatural  con- 
atructlon,  we  would  be  at  a  loss  to  know 
what  court  he  was  referring  to,  but  no  one 
would  contend  that  plaintiff  bad  reference  to 
any  other  court  than  the  Supreme  Court  of 
the  State  of  Oklahoma. 

We  again  quote  from  the  first  part  of  the 
second  paragraph  of  the  brief  of  plaintiff  as 
follows: 

This  question  of  Jnrisdiction  resolves  itself 
tato  the  construction  of  the  order  extending 
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time  to  serve  ease-made  shown  on  page  2(^ 
of  the  case-made,  i.  e.  whether  or  not  thit  or- 
der  extends  the  dme  90  days  from  the  date  of 
the  order  itself  or  90  days  from  the  time  al- 
ready allowed  by  the  court.    •    •    ♦ " 

(The  order  shown  on  page  208,  Case-Made, 
la  the  order  made  on  the.ZSth  day  of  Novem- 
ber, 1919.) 

Plaintiff  should  have  advised  this  court 
what  construction  should  be  placed  on  the 
.words  "this  order,"  whether  we  should  con- 
strue it  as  it  is  used  in  the  everyday  affairs 
of  life,  or  should  give  It  the  unnatural  con- 
struction be  contends  for. 

We  now  refer  to  the  part  of  the  brief  of 
plaintiff  that  has  been  first  set  out  herein. 
After  quoting  the  order  copied  from  page 
206,  Case-Made,  the  first  words  used  in  plain- 
tiff's brief  are  "this  order,"  and  tbe  para- 
graph reads  as  follows: 

'This  order  finds  that  'said  application  should 
be  granted'  and  then  grants  the  same  In  the 
language  set  forth  in  the  second  paragraph  of 
the  order  jnst  quoted." 

Again  we  are  constrained  to  ask  counsel 
for  plaintiff  what  order  ha  means  when  he 
uses  the  phrase  "this  order." 

A  little  farther  down  in  tbe  brief^  plain- 
tiff makes  tbis  statement: 

"In  order  to  set  this  out  more  plainly,  we 
win  copy  the  first  paragraph  of  the  court's  or- 
der and  insert  in  parenthesis  the  reasonable 
construction  of  this  order." 

We  should  have  been  advised  how  to  con- 
strue the  word  "this"  so  we  .would  know 
what  order  he  referred  to  when  he  said  "this 
order,"  and  what  he  was  setting  out  more 
plainly  when  he  said  he  would  set  "this  out." 

Counsel  for  t)laintiff  has  used  the  wora 
"this"  too  often  In  his  brief  and  used  it  in 
such  a  way  that  if  tbe  usual  construction 
.was  not  placed  upon  it,  tbe  words  used  would 
not  make  sense.  But  plaintiff  haa  already 
construed  the  phrase  "this  date,"  for  tbe  last 
paragraph  of  the  order  made  November  28, 
1919,  reads  as  follows: 

"It  is  further  ordered  that  the  plaintiff  is 
given  10  days  from  th4i  dot*  In  which  to  file 
supersedeas  bond." 

We  find  from  the  -case-made  (page  210) 
that  plaintiff  filed  supersedeas  bond  on  De- 
cem'l)er  (i,  1919.  The  words  "this  date"  used 
in  the  last  paragraph  of  tbe  order  evidently 
mean  the  same  as  the  words  "this  date"  used 
in  the  preceding  paragraph  of  the  order. 

We  agree  with  the  definitions  set  out  in 
the  brief  of  plaintiff.  These  definitions  do 
not  conflict  with  the  construction  placed  up- 
on the  words  "this  day"  In  the  case  of  Tan- 
ner V.  Moore,  15  Law  J.  N.  S.  Q.  B.  391: 

"Here  the  words  thia  day'  may  mean  at  a 
future  period  of  this  day,  or  at  tliis  time;  they 
are  frequently  tised  by  many  persons  to  mean 
'now.'  " 
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In  tbe  case  of  Ooldshede  t.  Swan,  1  Eizcb. 
1S4,  tbe  court  defines  the  words  "this  day" 
as  follows: 

"The  expression  'this  day'  may  mean  some- 
thing which  luis  been  done  or  which  is  to  be 
done  this  day." 

"The  agreement  acknowledges  the  receipt  of 
|5  as  part  payment  for  '2,000  sacks  B.  Bank 
at  42V^  per  sack,  delivered  f.  o.  b.  on  Bank, 
all  of  wMcb  goods  I  hare  this  day  sold  to  said 
Brlanger  &  Oalinger.'  The  words  'this  day 
sold'  mean  a  present  sale.  *  •  • "  Tick 
Song  ▼.  Herman,  2  Cal.  App.  633,  83  Pac.  10S9. 

Plaintiff  seeks  to  Inject  a  part  of  his  ap- 
Ucatlon  Into  the  order  made  by  the  court. 
The  court  granted  the  application  by  extend- 
ing tbe  time  to  make  and  serve  a  case-made 
and  to  file  supersedeas  bond,  but  it  fixed  tbe 
limits  of  that  time.  The  order  is  free  from 
ambiguity,  plain,  simple,  and  complete  In 
and  of  Itself;  therefore  we  cannot  inject 
something  else  Into  the  order. 

When  tbe  court  made  the  order  on  Novem- 
ber 28, 1919,  and  said  "that  tbe  plaintiff  have 
and  he  is  hereby  given  90  days  from  and  after 
thit  ttate  to  prepare  and  serve  case, 
•  •  •  "the  words  "this  date"  as  therein 
used  mean  tbe  day  on  which  the  order  was 
made,  to  wit,  the  28tb  day  of  November,  1919. 

[2]  Tbe  case-made  was  not  served  within 
tbe  extension  of  time  granted.  It  therefore 
follows  that  this  court  did  not  acquire  Juris- 
diction to  hear  and  determine  this  cause,  and 
the  appeal  is  hereby  dismissed. 

IRISON,  C.  X,  and  KANE,  JOHNSON, 
and  KBNNAMEB,  JJ.,  concur. 


(81  Okl.  203) 

LANYON  et  al.  v.  BYUS.    (No.  9999.) 
(Supreme  Court  of  Oklahoma.    April  12, 1921.) 

(Byllalnu  Iv  the  Court.) 

1.  Replevin  €=>8 1— Exemplary  damages  are 
recoverable  by  defendant  for  oppression, 
fraad,  or  mallcew 

Exemplary  damages  may  bei  recovered  by 
the  defendant  in  an  action  in  replevin,  where 
the  plaintiff  taking  the  property  has  been  guilty 
of  oppression,  fraud,  or  malice. 

2.  Justices  of  the  peaee  «s»45— Where  Justice 
has  once  acquired  Jurisdiction  In  replevin.  It 
oannot  be  divested  by  oounterolalm  In  excess 
thereof. 

When  a  ^stice  of  tbe  peace  has  once  ac- 
quired Jurisdiction  in  an  action  in  replevin,  the 
defendant  cannot  divest  the  court  of  its  juris- 
diction by  the  filing  of  a  counterclaim  in  excess 
of  the  court's  Jurisdiction. 

3.  Statutory  provisions. 

Section  6407,  Bev.  Laws  1910,  provides: 
"In  all  cases  when  the  property  has  been  de- 
Uvered  to  the  plaintiff,  when  the  jury  shall  find 


for  the  defendant,  they  shall  also  find  whether 
the  defendant  bad  the  right  of  property,  or  the 
right  of  possession  only,  at  the  commencement 
of  the  salt,  and,  if  they  find  either  in  his  favor, 
they  shall  also  find  the  value  of  the  property, 
or  the  value  of  the  possession,  and  such  dam- 
ages for  withholding  said  property  as  may  be 
just  and  proper." 

Appeal  from  County  Court,  Lincoln  County ; 
Ira  E.  BUllngslea,  Judge. 

Action  by  B.  J.  Lanyon  and  another  against 
Minnie  O.  Byus  in  replevin,  with  cross-peti- 
tion by  defendant.  Judgment  for  defendant 
on  cross-petition,  and  plaintiflRs  appeal.  Af- 
firmed. 

Erwin  &  Erwin,  of  Wellston,  and  F.  A.  Blt- 
tenhouse,  of  Chandler,  for  plaintiffs  in  error. 

Norman  H.  Wright,  of  Oklahoma  City,  for 
defendant  in  error. 

KANE,  J.  This  was  an  action  In  replevin 
commenced  by  tbe  plaintiffs  in  error,  plain- 
tiffs below,  against  the  defendant  in  error, 
defendant  below.  The  petition  was  in  tbe 
usual  form  and  admittedly  stated  a  cause  of 
action.  The  answer,  after  admitting  that  tbe 
plaintiffs  were  entitled  to  tbe  possession  of 
part  of  the  property  claimed,  and  denying 
that  the  defendant  wrongfully  kept  them  out 
of  possession  thereof,  further  alleges  that 
there  was  wrongfully  taken  from  her  by  said 
writ  of  replevin  one  Jersey  cow  of  tbe  value 
of  $60.  By  way  of  cross-petition  tbe  defend- 
ant further  alleged,  in  substance:  (1)  That 
tbe  taking  of  said  cow  in  tbe  manner  alleged 
resulted  in  a  loss  to  defendant  In  tbe  sum  of 
$96 ;  and  (2)  ttiat  tbe  taking  of  said  cow  by 
said  plaintiff  was  done  willfully  and  mali- 
ciously, with  the  intent  of  Injuring  and  dam- 
aging said  defendant,  and  that  by  said  wUlful 
and  wanton  conduct  said  defendant  was  en- 
titled to  punitive  damages  in  tbe  sum  of  $50. 
Tbe  Jury  returned  a  verdict  in  favor  of  the 
defendant  as  follows: 

"We,  the  Jury  duly  sworn  and  impaneled,  do 
upon  our  oath  find  for  the  defendant,  in  that 
said  defendant  was  tbe  owner  of  and  entitled 
to  the  poBseBsion  of  the  Jersey  cow  in  contro- 
versy herein;  that  the  valne  thereof  is  $60, 
and  for  said  defendant  in  the  sum  of  $20,  for 
tbe  wrongful  withholding  of  said  property  by 
the  said  plaintiffs  and  for  the  further  sum  of 
$50  as  exemplary  damages." 

In  due  time  the  trial  court  rendered  Judg- 
ment upon  this  verdict,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

The  errors  relied  upon  for  reversal  are 
summarized  by  counsel  for  plaintiff  in  error 
in  their  brief  as  follows: 

(1)  Exemplary  damages  In  a  replevin  ac- 
tion are  not  allowable  for  tbe  imprtqjer  in- 
stitution of  tbe  suit. 

(2)  Since  tbe  answer  and  aounterdalm  ex- 
ceeded $200,  the  court  bad  no  Jurisdiction  to 
render  Judgment  thereon. 
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(3)  Tbat  fbe  Judgment  should  bare  been  In 
tbe  alternative  for  the  return  of  the  property 
and  damages,  or  If  a  return  cannot  be  had 
for  the  value  of  the  property. 

[1]  The  question  raised  by  the  first  assign- 
ment of  error  appears  to  be  decided  contrary 
to  the  contention  of  counsel  In  Ray  et  al.  ▼. 
Navarre  et  aU  47  Okl.  438,  147  Pac.  1019, 
wherein  the  f<Mowlng  rule  was  approved: 
WhQi  the  taking  or  detention  of  pergonal 
property  is  attmded  with  circumstances  of 
a^ravatlon,  the  Injured  party  Is  entitled  to 
more  than  compensatory  damages,  and  should 
be  allowed  his  full  measure  of  redress  in  the 
action  of  replevin,  without  being  compelled 
to  resort  to  an  action  to  repossess  himself  of 
the  property  unlawfully  taken  and  to  anoth- 
er for  his  damages. 

Counsel  say  that  the  case  at  bar  is  different 
from  Ray  v.  Navarre,  supra,  because  In  that 
case  the  damges  grew  out  of  the  wrongful 
taking  of  the  property,  while  in  this  the  rigbt 
to  recover  is  based  upon  the  "improper  in- 
stitution of  the  suit"  We  think  that  this  is  a 
distinction  without  a  difference.  Again  re- 
curring to  the  answer,  it  appears  that  the 
defendant  alleges  that  the  act  of  the  plain- 
tiffs in  taking  the  cow  was  maliciously  and 
unlawfully  done,  with  the  Intent  of  injuring 
and  damaging  the  defendant  This  allega- 
tion clearly  brings  the  case  within  the  rule 
announced  in  the  Navarre  Case,  supra.  It 
Is  true  that  there  are  also  allegations  to  the 
effect  that  the  replevin  action  was  malicious- 
ly commenced,  but  this  seems  to  us  to  be  im- 
material. Clearly  the  right  to  recover  ex- 
onplary  damages  was  based  upon  the  taking 
of  the  property. 

Harris  v.  MUligan,  171  Paa  850,  cited  by 
counsel  for  plaintiff  in  error.  Is  not  in  con- 
flict with  Ray  v.  Navarre,  supra,  nor  does  it 
8n{^x>rt  the  c<»tention  of  the  defendant 

[2]  On  the  second  assignment  of  error  the 
contention  is  that  Inasmuch  as  the  amount 
prayed  for  in  the  answer  and  cotmterclalm 
exceeded  $200,  that  being  in  ^cess  of  the 
amount  over  which  the  Justice  of  the  peace 
may  exercise  Jurisdiction,  neither  the  Justice 
of  the  peace  nor  the  county  covfrt  on  appeal 
had  Jurisdiction  to  hear  the  cause.  This 
proposition  also  has  been  decided  adversely 
to  counsel  In  the  case  of  Brown  ▼.  Walker, 
174  Pac.  1060,  wherein  It  was  held: 

"In  the  case  at  bar  the  Justice  of  peace  ac- 
quired jurisdiction,  for  the  reason  that  the 
valne  of  the  property  as  fixed  by  the  affidavit 
in  replevin  was  $100,  and,  jurisdiction  having 
once  attached,  could  not  be  divested  by  the 
defendant  because  a  cross-petition  was  filed 
wherein  an  amount  in  excess  of  the  jurisdic- 
tion is  asked." 


The  second  paragraph  of  the  syllabus  reads 
88  foUowB: 

"When  a  justice  of  the  peace  has  once  ac- 
quired jurisdiction  in  an  action  in  replevin, 
the  defendant  cannot  divest  the  .  court  of  its 
jurisdiction  by  the  filing  of  a  counterdaim  in 
excess  of  the  court's  jurisdiction." 

The  third  assignment  of  error  seems  to  be 
without  merit  The  Judgment  ta  In  the  al- 
tematlTe.    It  orders: 

"That  the  defendant  do  have  and  recover  of 
the  plaintiffs  possession  of  the  cow  mentioned 
in  the  verdict  herein,  if  the  same  can  be  re- 
turned, and  that  defendant  do  have  and  recover 
of  said  plaintiffs  the  value  of  said  cow  in  the 
sum  of  $60  in  case  the  return  thereof  cannot 
be  had." 

It  is  true  that  In  dther  event  tbe  Judgment 
also  allows  compensatory  and  exemplary 
damages  as  found  by  the  jury,  but  In  view  of 
what  we  have  hereinbefore  held  as  to  the 
defendant's  right  to  recover  exemplary  dam- 
ages and  the  statute  hereafter  cited  it  Is  not 
objectionable  on  this  account 

[3]  Section  5407,  R.  L.  1910,  provides: 

"In  all  cases  when  the  property  has  been 
delivered  to  tbe  plaintiS,  when  the  jury  shall 
find  for  the  defendant  they  shall  also  find 
whether  the  defendant  had  the  right  of  property 
01'  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit,  and,  if  they  find  either 
in  his  favor,  they  shall  also  find  the  value  of 
the  property,  or  the  value  of  the  poaBesBion, 
and  such  damages  for  withholding  said  prop- 
erty as  may  be  just  and  proper." 

This  statute  clearly  provides  for  tbe  re- 
covery of  compensatory  damages  for  the 
withholding  of  property  in  cases  where,  as  In 
tbe  case  at  bar,  the  property  has  been  deliv- 
ered to  the  plaintiff. 

In  Roberts  v.  Wllklns,  40  Okl.  138, 137  Pac. 
Ill,  It  was  held  that  where  a  plaintiff  In  re- 
plevin took  the  property  under  the  writ  sold 
the  same,  and  dismissed  his  suit  defendant 
is  entitled  to  have  his  right  of  property  and 
rigbt  of  possession  Inquired  Into  and  deter- 
mined by  the  court  notwithstanding  such  dis- 
missal, and,  in  such  proceeding,  should  the 
rigbt  of  prt^erty  and  of  possession  be  found 
in  his  favor,  he  is  entitled  to  Judgment  for  its 
value,  together  with  his  damages,  for  tbe 
wrongful  detention  of  the  property.  The  In- 
structions  given  by  the  court  seem  to  fairly 
cover  the  case. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  la  affirmed. 

HABRISON,  0.  J.,  and  JOHNSON,  MILL- 
ER, and  KBNNAMBR,  JJ.,  concur. 
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ATCHISON,  T.  4  8.  P.  R.  CO.  V.  MOLONE. 
(No.  10063.) 

(Snprem«  Oonrt  of  Oklahoma.    April  12, 1921.) 

(Bvllabui  by  fhe  Oonrt.) 

1.  Master  and  servant  iS=»286(30)— Negligence 
as  to  aeotlon  hand  on  motoroar  striking  dog 
held  for  Jory. 

Record  examined,  and  heU,  that  the  trial 
conrt  did  not  err  In  OTerntling  the  demurrer 
to  the  evidence  nor  in  refusing  to  £rect  a  Ter- 
dlct  for  the  defendant  ' 

2.  Master  and  servant  <8s9278(l8)— Verdlet 
for  section  hand  sustained. 

That  the  evidence  reasonably  tends  to  sup- 
port, the  verdict  and  the  judgment  rendered 
thereon. 

3.  HarmlMs  error. 

That  the  remaining  errors  complained  of 
are  without  merit  or  are  harmless  under  sec- 
tion 6006,  B«r.  Laws  1910. 

Appeal  from  District  Court,  Pontotoc 
Ckninty;  J.  W.  Bolen,  Judge. 

Action  by  W.  B.  Molone  against  the  Atcbl. 
son,  Topeka  &  Sante  ¥i  Railroad  CSompany. 
Judgment  for  plaintiff,  and  deifendant  ap- 
peals.    Affirmed. 

Cottingham  &  Hayes  and  Geo.  M.  Green, 
all  of  Oklahoma  City,  for  plaintiff  in  error. 

Wimbish  &  Duncan,  of  Ada,  for  defendant 
in  oior. 


KANE,  J.  This  was  an  action  for  dam- 
ages for  personal  Injuries,  commenced  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low. Upon  trial  to  a  Jury  there  was  a  ver- 
dict in  favor  of  the  plaintiff  npon  wblcb 
Judgment  was  duly  entered,'  to  reverse  which 
this  proceeding  in  error  was  commenced. 
Hereafter,  for  convenience,  tbe  parties  will 
be  designated  "plaintiff"  and  "defendants," 
respectively,  as  they  appeared  in  tho  trial 
coiurt 

It  appears  that  the  plaintiff  was  employed 
by  the  defendant  as  a  section  hand,  and  that 
at  the  time  of  his  injury  he  was  riding  on 
a  small  motorcar  under  the  care  and  control 
of  the  section  boss;  that  while  thus  en- 
gaged a  dog  ran  onto  the  track  some  250 
feet  ahead  of  the  car  and  continued  to  run 
toward  tbe  car  until  a  collision  occurred 
which  threw  tbe  car  from  tbe  track,  injuring 
fhe  plaintiff.  It  was  alleged  in  substance 
that  the  motorcar  was  ot  Ugbt  weight  and 
easily  thrown  from  the  track;  that  said 
section  boss  saw  said  dog  or  by  tbe  use  of 
reasonable  diligence   could  have  seen  him; 


that  said  sectloa  boss  paid  no  attention  to 
the  warning  given  of  the  approach  of  said 
dog  and  did  not  slack  up  or  give  any  alarm 
or  make  any  attempt  to  scare  said  dog  off 
the  track,  but  that  be  "wiUfnlly  ran  into, 
over,  and  against  said  dog." 

The  answer  set  up  a  general  denial,  as- 
sumption of  risk,  and  a  rdease.  The  reply 
was  a  general  denial  and  tbat  the  release 
was  procured  by  fraud,  duress,  and  without 
consideration. 

Counsel  fofr  tbe  defendant  have  summariz- 
ed their  grounds  for  reversal  in  their  brief 
as  follows: 

(1)  l%e  court  should  have  sustained  tbe 
demurrer  to  the  evidence. 

(2)  The  court  at  the  conduslon  of  the  tes- 
timony of  the  defendant  should  have  direct- 
ed a  verdict  for  the  defendant. 

(8)  The  court  erred  In  giving  Its  Instruc- 
tions Nos.  2,  8,  4,  6,   9,  and  12. 

(4)  THie  court  erred  in  refusing  to  give  to 
the  Jury  special  instruction  No.  9. 

(5)  The  court  erred  in  refusing  to  give  to 
the  Jury  defendant's  requested  Instruction 
No.  6  and  erred  in  giving  instruction  No.  9. 

[1]  As  the  evidence  reasonably  tended  to 
establish  the  allegations  of  the  petition  as 
summarized  in  the  foregoing  brief  statement 
of  facts,  we  think  it  was  sufficient  to  take 
tbe  case  to  tbe  Jury  on  tbe  question  of  negli- 
gence. The  demurrer  to  tbe  evidence  waa 
properly  overruled. 

Tbe  second  assignment  of  error  is  based 
upon  the  theory  that  there  was  a  fatal  va- 
riance between  the  pleadings  and  the  proof. 
In  support  of  this  counsel  say  that,  altbougk 
the  petltium  charges  that  the  defendant 
"wlllfnlly  and  wantonly  ran  Into,  over,  and 
against  said  dog,"  the  evidence  tended  to 
show  nothing  more  than  ordinary  negligence. 
We  are  not  impressed  by  this  argument 

[2]  We  think  the  petition  alleges  and  the 
evidence  tends  to  show  a  case  of  ordinary 
negligence.  It  is  true  tbat  after  stating  the 
facts  substantially  as  hereinbefore  set  out 
the  plalntiec  further  avers  that  the  section 
boss  "willfully  and  wantonly  ran  into,  over, 
and  against  said  dog,''  but  this  does  not 
necessarily  mean  that  he  willfully  and  wan- 
tonly Injured  the  plaintiff.  Another  similar 
point  made  under  this  assignment  of  error 
Is  that,  even  If  the  section  boss  saw  the  dog 
running  towards  the  car,  he  had  a  right  to 
assume  that  the  dog  would  get  off  the  track 
in  time  to  avoid  the  collision.  Moore  v. 
Charlotte,  Electric  Railway,  Light  &  Power . 
Co.,  136  N.  C.  664,  48  S.  B.  822,  67  L.  R.  A. 
470,  is  cited  In  support  of  this  proposition. 
This  was  an  action  against  the  electric  rail- 
way company  for  killing  the  dog,  and  we 
are  unable  to  i)erceive  any  analogy  between 
It  and  the  case  at  bar.  The  question  here 
is:   What  degree  of  duty  did  tbe  defendant 
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owe  the  plaintiff,  not  the  dog?    The  Judge 
who  prepared  the  opinion  In  the  Moore  Case, 
npra,  nld: 

"We  think  that  the  dog  Is  nQt  entitled  to 
the  same  consideration  at  the  bands  of  an  en- 
{hieer  in  charge  of  a  moying  locomotiTe  that 
cattle  or  live  stock  are,  and  that  the  engineer 
is  not,  therefore,  compelled  to  keep  either  a 
vigilant  lookout  for  dogs,  or  as  great  care  in 
the  management  of  his  engine  or  train,  so  aa 
to  prevent  their  injury,  as  he  la  for  cattle  or 
lire  stock." 


While  the  engineer  might  owe  the  dog 
illgbt  care,  jet.  If  running  Into  the  dog  was 
VSkdy  to  Injure  and  did  result  In  Injury  to  a 
human  b^ng  to  whom  he  owed  the  duty  of 
ordinary  care,  he  would  not  be  excused  from 
liability  merely  by  showing  that  he  exercised 
due  care  toward  the  dog.  In  the  case  at 
bar  the  section  boss  was  bound  to  use  ordi- 
nary care  not  to  Injure  the  plaintiff.  The 
evidence  shows  that  the  motorcar  was  of 
dlght  weight,  easily  stopped,  and  easily 
thrown  from  the  track.  It  also  shows  that 
the  car  was  going  at  the  rate  of  25  or  30 
miles  an  honr,  and  that  there  was  no  diminu- 
tion in  Its  speed  between  the  time  the  dog 
was  discovered  upon  the  track  and  the  col- 
lision oecorred.  In  these  circumstances  It 
was  not  error  to  refuse  to  direct  a  verdict 
for  the  defendant 

[3]  Of  the  remaining  assignments  of  er- 
ror which  question  the  action  of  the  court 
in  giving  Instructions  to  the  Jury  and  re- 
fusing to  ^ve  requested  Inatmctions  It  Is 
sacaclent  to  say  that  we  have  examined  the 
record  carefully  and  are  convinced  that  the 
errors  of  this  class  complained  of  are  either 
without  merit  or  that  they  are  harmless 
nnder  section  0005,  R.  L.  1910,  which  pro- 
vides: 

"No  Jndgment  shall  be  set  aside  or  new 
trial  granted  by  any  appellate  court  of  this 
state  in  any  case,  civil  or  criminal,  on  the 
gnnad  of  misdirection  of  the  jury  or  the  im- 
proper .admission  or  rejection  of  evidence,  or 
as  to  error  in  any  matter  of  pleading  or  pro- 
cedure, unless,  in  the  opinion  of  the  court  to 
which  application  is  made,  after  an  examination 
of  the  entire  record,  it  appears  that  the  error 
complained  of  has  probably  resulted  in  a  mis- 
carriage of  Justice,  or  constitutes  a  svbstantial 
violation  of  a  constitnttonal  or  statutory  right" 

On  the  merits  of  the  case  we  are  satis- 
fied that  the  evidence  reasonably  tends  to 
support  the  verdict  of  the  Jury  and  the 
Judgment  rendered  thereon  by  the  trial 
eonrt. 

Fo  file  reasons  stated,  the  Judgment  of  the 
ODort  below  Is  affirmed. 

HARRISON,  O.  J.,  and  JOHNSON,  MILIr 
BR.  and   KENNAMER,  JJ.,  concur. 
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(Supreme  Court  of  Oklahoma.    March  1,  19121. 
Rehearing  Denied  April  26, 1921.) 

(Syllabiu  by  the  Cotirt.) 

1.  Statutory  provisions. 
Tinder  the  provisions  of  section  S017,  Rev. 

Laws  1910,  either  party  may  require  a  special 
finding  of  facts  and  separate  conclusions  of 
law  by  making  timely  request  therefor.  Where 
no  request  is  made  until  after  the  court  has 
annonnced  general  findings  and  condusions,  the 
right  will  be  deemed  to  have  been  waived. 

2.  Dlvoroe  €=>250— Plaintiff  wife  entitled  un- 
der statute  to  all  her  separate  property  6wned 
at  marriage  or  acquired  In  her  own  right 
since. 

Where  a  divorce  is  granted  the  wife  by 
reason  of  the  fault  of  the  husband,  the  wife  is 
entiticd.  nnder  the  terms  of  section  4969,  Rev. 
Laws  1910,  to  liave  all  her  separate  property 
owned  by  her  at  the  time  of  the  marriage  or 
acquired  by  her  in  her  own  right  after  marriage, 
and  not  previously  disposed  of,  restored  to  her 
by  the  decree. 

3.  Dlvoroe  $s>235— When  decree  granted  wife 
for  husband's  fault,  allowance  of  permanent 
alimony  within  tonnd  Judlelai  discretion  of 
court. 

Where  a  divorce  is  granted  the  wife  by 
reason  of  the  fault  of  the  husband,  the  allow- 
ance of  permanent  alimony  rests  in  the  sound 
judicial  discretion  of  the  trial  court,  end  is  to 
be  exercised  with  reference  to  established  prin- 
ciples, and  on  a  view  of  all  the  circumstances, 
such  as  the  husband's  estate  and  ability  at  the 
time  the  divorce  is  granted,  the  wife's  condition 
and  means,  and  the  conduct  of  the  parties. 

4.  Dlvoroe  ®=>240 (5)— Allowance  of  alimony 
and  attorney's  fee*  held  not  unreasonable. 

On  consideration  of  the  entire  record  in 
the  instant  case,  held  that  the  award  of  ali- 
mony was  not  unfair  or  unreasonable,  but  was 
sufficient  according  to  the  facts  as  disclosed  by 
the  record. 

Appeal  from  District  Court,  Pittsburg 
County;  R.  W.  Higglns,  Judge. 

Salt  by  Maggie  Sllva  against  John  Silva 
for  divorce.  Decree  for  plaintiff,  with 
award  of  alimony  and  a  divlnion  of  property, 
and  plaintiff  appeals.    Affirmed. 

Counts  and  Counts,  of  McAIester,  for 
plaintiff  in  error. 

Guy  L.  Andrews,  of  McAIester,  for  defend- 
ant in  error. 

McNIEILL,  J.  This  action  was  com- 
menced in  the  district  court  of  Pittsburg 
county  by  Maggie  Silva  against  John  Silva, 
for  divorce,  alimony,  and  attorney  fees,  and 
for  one-half  of  the  property  owned  by  de- 
fendant, alleged  to  be  of  the  value  of  $50,000. 
The  defendant  answered,  denied  the  allega- 
tions of  the  petition,  alleging  he  owned  pe<9- 
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erty  ot  the  value  of  $13,000  and  was  Indebt- 
ed In  the  sum  of  $12,000.  The  court  grant- 
ed plaintiff  a  divorce  and  awarded  plalntlfT 
two  houses,  one  in  Krebs,  Okl.,  and  one  in 
McAlester,  Okl.,  the  same  being  In  her  name, 
and  alimony  in  the  sum  of  $1,500  and  $17B 
attorney  fee.  ^nie  plaintiff  filed  a  motion 
for  new  trial,  and  the  court  granted  said 
motion  as  to  the  alimony  and  attorney  fee. 
The  case  was  again  submitted  to  the  court 
upon  the  question  of  alimony  and  attorney 
fee.  Upon  the  second  trial  of  this  phase  of 
the  case  the  court  did  not  disturb  the  title 
to  the  real  estate,  but  permitted  each  party 
to  retain  title  to  the  real  estate  in  their  re- 
spective names  and  awarded  the  plaintiff  the 
sum  of  $2,250  alimony  and  an  additional  at- 
torney fee  of  $125.  It  developed  the  attor- 
ney bad  been  paid  $100  of  the  amount  award- 
ed at  the  former  trlaL  Each  party  was 
awarded  the  household  goods  in  their  pos- 
session. From  said  Judgment,  the  plaintiff 
has  appealed. 

For  reversal  of  said  Judgment  it  is  con- 
tended by  plaintiff  that,  by  virtue  of  sec- 
tion 4969,  Revised  taws  1910,  the  plaintiff 
was  entitled  to  have  all  her  separate  prop- 
erty owned  by  her  at  the  time  of  the  mar^ 
rlage  set  off  to  her,  and  in  addition  thereto 
was  entitled  to  a  fair  and  reasonable  por- 
tion of  the  property  accumulated  by  plain- 
tiff and  defendant  as  alimony,  contending 
all  of  the  property  owned  by  defendant  was 
their  Joint  accumulation,  and  the  award  by 
the  court  was  unfair  and  unreasonable. 

[1]  It  is  further  contended  that  the  court 
made  no  findings  of  fact  as  to  what  property 
was  the  homestead  or  what  was  Joint  or 
s^Kirate  property  of  the  parties,  and  failed 
to  find  the  value  of  any  of  the  property,  al- 
though requested  by  the  plaintiff  so  to  do. 
Tbe  record  discloses  that  no  request  was 
made  for  special  findings  by  the  court  until 
after  tbe  court  had  announced  his  Judgment. 
Tills  fact  being  disclosed  by  the  record,  it 
was  not  error  to  refuse  to  make  special  find- 
ings of  fact  and  separate  conclusions  of  law. 
German  State  Bank  of  Eak  City  v.  Ptachek, 
169  Pac.  1094: 

"Under  the  provisions  of  section  5017,  R.  L. 
1910,  either  party  may  require  a  special  finding 
of  facts  and  separate  conclusions  of  law  by 
making  timely  request  therefor.  Where  no  re- 
quest Is  made  until  after  the  court  has  announc- 
ed general  findings  and  conclnsions,  the  right 
will  be  deemed  to  have  been  waived." 

In  regard  to  the  property  of  tbe  parties 
at  fbe  time  of  their  marriage,  the  evidence 
is  not  confiicting.  The  parties  were  both 
Italians,  and  married  at  McAlester  in  April, 
1905.  The  plaintiff  at  the  time  was  living 
In  a  small  four-room  box  house  situated  on 
one  or  two  lots  In  the  town  of  Erebs.  The 
Improvements  had  been  placed  upon  the  lots 
by  her  former  husband,  and  tbe  lots  had 
been  appraised  at  $69*,  but  only  one-fourth 
of  tbe  appraisement  had  been  paid,  and  the 


defendant  paid  the  remaining  portion  due 
on  said  lots.  The  plaintiff,  shortly  before 
her  marriage,  had  sent  $7,000  to  her  father 
in  Italy.  At  tbe  time  of  her  marriage  she 
owned  the  bouse  and  lot  subject  to  the  pay- 
ments above  stated,  and  was  running  some 
kind  of  a  small  business.  She  had  a  small 
amount  of  money,  perliaiM  not  to  exceed 
$100  and  a  few  accounts  due  her.  Tlie  de- 
fendant had  little  money  and  property,  per- 
haps not  to  exceed  over  $300.  The  plaintiff 
some  time  after  their  marriage  sent  an  ad- 
ditional $2,000  to  her  father  in  Italy.  Dar- 
ing their  married  life,  the  exact  date  not 
appearing  certain,  she  received  from  Italy 
about  $2,800,  which  was  placed  in  tbe  bank 
to  their  account  and  checked  out  by  them. 
Several  years  after  their  marriage  the  de- 
fendant went  to  Italy,  and  while  in  Italy 
the  plaintiff  conducted  their  business,  and 
during  said  time  she  bought  a  house  and  lot 
in  McAlester,  taking  the  title  in  her  own 
name,  and  paid  therefor  approximately 
$1,000  out  of  the  proceeds  derived  from  the 
business.  The  decree  of  the  court  permitted 
the  plaintiff  to  retain  the  property  in  Krebs. 
Okl.,  and  the  house  and  lot  In  McAlester, 
Okl.,  the  exact  value  of  these  two  properties 
being  somewhat  in  conflict,  but  of  the  ap- 
proximate total  value  of  $4,000.  The  money 
sent  to  Italy  by  plaintiff  prior  to  the  mar- 
riage is  invested  in  property  there.  Al- 
though she  sent  $2,000  after  their  marriage, 
there  was  returned  $2,800,  which  was  placed 
in  the  business.  The  plaintiff  has  been 
awarded  certain  household  furniture,  whldi 
I)erhap8  bad  but  very  little  value,,  and  some 
groceries  valued  at  about  $200,  and  alimony 
in  the  sum  of  $2,250.  The  total  value  of 
property  owned  by  plaintiff  and  the  money 
awarded  the  plaintiff  as  alimony  amounts 
to  close  to  $7,000,  not  including  ber  property 
In  Italy. 

The  value  of  the  property  owned  by  de- 
fendant is  very  conflicting.  The  property 
does  not  appear  to  be  worth  near  what  It 
was  at  the  time  It  was  purchased.  None  of 
the  same  appears  to  be  desirable  property. 
A  small  part  of  the  same  is  rented,  and  tbe 
rent  received  from  tbe  same  Is  very  little 
more  than  enough  to  pay  the  taxes.  The  de- 
fendant is  also  the  owner  of  notes,  plaintiff 
contends,  of  the  value  of  $10,000.  A  great 
number  of  the  notes  and  accounts  claimed 
to  be  owing  to  the  defendant  are  by  parties 
that  have  gone  through  bankruptcy  or  sus- 
pended business,  and  no  interest  has  been 
paid  on  the  notes  or  accounts  for  several 
years,  and  some  of  them  are  outlawed,  al- 
though a  few  of  them  are  worth  their  face 
value.  The  evidence  regarding  the  value  of 
his  real  property  is  confiicting,  and  ranges 
from  $10,000  to  $25,000.  The  indebtedness 
of  the  defendant,  as  testified  to  by  him,  is 
close  to  $13,000.  A  portion  of  this,  or  about 
$10,000  is  purported  to  be  owing  to  a  broth- 
er, and  that  Is  secured  by  mortgage.    Tbe 
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plaintiff  contendfl,  however,  that  the  debt  pur- 
ported to  be  due  the  brother  by  defendant 
is  not  gennine.  The  plaintiff  contends  the 
rrasonable  value  of  defendant's  property  is 
from  $25,000  to  $30,000.  It  is  very  evident 
that  the  trial  court  came  to  the  conclusion 
that  the  property  wag  not  this  valuable,  and 
we  do  not  thinic  the  evidence  would  support 
a  finding  that  the  property  has  any  such  val- 
ue as  contended  by  plaintiff. 

From  an  examination  of  the  entire  rec6rd, 
it  la  very  evident  this  property  has  depre- 
dated In  value.  A  great  portion  of  it  is  un- 
occupied, and  produces  no  revenue.  The 
trial  court  was  a  resident  of  McAIester, 
where  the  property  was  situated,  and  was 
In  a  position  to  know  of  the  value  of  the 
property,  and  it  must  be  presumed  that, 
without  making  any  special  findings  regard- 
ing the  value  of  the  property,  he  considered 
the  value  of  the  property  in  arriving  at  the 
amount  of  alimony  awarded  the  plaintiff. 

[2]  In  arriving  at  the  amount  of  alimony 
it  was  the  duty  of  the  court  first  to  ascertain 
the  property  owned  by  the  wife  prior  to  her 
marriage  and  that  acquired  by  her  In  her 
own  right  thereafter,  and  not  previously  dis- 
posed of,  and  to  decree  the  same  to  her  as 
provided  by  section  4969,  Hev.  Laws  1910, 
and  as  construed  by  this  court  in  the  case 
of  Fiedler  v.  Fiedler,  47  Okl.  66,  147  Pac.  769. 
The  property  owned  by  the  plaintiff  at  the 
time  of  her  marriage  was  a  four-room  box 
house,  subject  to  certain  liens,  and  her  prop- 
erty in  Italy.  The  evidence  disclosed  that  the 
foui-room  box  house  was  burned,  and  re- 
builded  partly  with  the  Insurance  collected. 
The  court  permitted  the  plaintiff  to  keep 
this  property,  and  in  doing  so  would  have 
a  right  to  take  into  consideration  In  award- 
ing alimony  the  improvements  placed  upon 
the  property  since  the  marriage  and  the 
amount  expended  for  the  lots  by  the  parties 
since  their  marriage.  As  to  the  money  in 
Italy  before  the  marriage,  that  still  remains 
in  Italy,  the  property  of  plaintiff,  except 
$700  which  was  returned  to  this  country  and 
placed  in  the  business.  This  Is  all  of  the 
property  owned  by  the  plaintiff  prior  to  their 
marriage.  It  is  intimated,  however,  that 
the  house  and  lot  In  McAIester  was  acquired 
by  plaintiff  in  her  own  right,  but  Tfre  are  un- 
able to  agree  with  this  contention,  as  the 
evidence  disclosed  these  parties  were  operat- 
ing and  conducting  a  business  during  their 
married  life,  both  assisted  in  the  business, 
kept  one  bank  account,  and  the  money  used 
in  purchasing  this  house  was  taken  out  of 
the  business.  By  virtue  of  section  4960,  Rev. 
Laws  1910,  and  as  construed  by  this  court 
in  Thompson  v.  Thompson,  173  Pac.  1037, 
this  property  should  be  considered  by  the 
court  in  making  its  division  of  the  property. 
"Rie  value  of  the  property  now  owned  by  the 
plaintiff  In  this  country,  and  the  alimony, 
amounts  to  approximately  $7,000.    The  ex- 
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act  value  of  defendant's  property  Is  some- 
what difficult  to  determine,  but  It  Is  very 
doubtful  whether  the  value  of  the  real  es- 
tate and  notes,  over  and  above  the  indebted- 
ness, Is  equal  to  the  value  of  the  property 
and  alimony  awarded  the  plaintiff,  and  It 
Is  very  doubtful  If  It  Is  equal  to  one-half  of 
that  amount. 

[3]  The  duty  of  the  court  In  determining 
the  amount  of  alimony  to  award  plaintiff 
was  stated  by  this  court  In  the  case  of  Hllde- 
brand  v.  Hlldebrand,  41  OW.  306,  187  Pac. 
711,  as  follows: 

"Where  a  divorce  is  granted  the  wife  by  rea- 
son of  the  fault  of  the  husband,  the  allowance 
of  permanent  alimony  rests  in  the  sound  judi- 
cial discretion  of  the  trial  court,  and  is  to  be 
exercised  with  reference  to  established  princi- 
ples, and  on  a  view  of  all  the  circumstances, 
such  as  the  husband's  estate  and  ability  at  the 
time  the  divorce  la  granted,  the  wife's  condition 
and  means,  and  the  conduct  of  the  parties." 

[4]  Prom  an  examination  of  the  entire  rec- 
ord this  court  is  unable  to  say  that  the  al- 
lowance made  by  the  trial  court  is  tmreason- 
able  or  not  in  accord  with  the  provisions  of 
the  statute  of  this  state,  but  from  a  consid- 
eration of  the  entire  record  the  award  ap- 
pears to  be  reasonable  and  supported  by  the 
evidence  in  the  case. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  Is  affirmed. 

HARRISON,  0.  J.,  and  PITOHFORD. 
NICHOLSON,  and  ELTINO.  JJ„  concur. 


LAWTON 


NAT.    BANK    v. 
(No.  9962.) 


(81  Okl.  159) 

ULRICH   et   al. 


(Supreme  Court  of  Oklahoma.    March  15, 1921. 
Rehearing  Denied  April  26,  1921.) 

(SyHabu*  ly  the  Court.) 

Appeal  and  error  «=»773(5)— Case  reversed, 
where  defendant  In  error  filed  no  brief. 
Where  plaintiff  in  error  has  served  and  filed 
his  brief  in  compliance  with  the  rules  of  this 
court,  and  the  defendant  in  error  haa  neither 
filed  a  brief  nor  offered  any  excuse  for  such 
failure,  the  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
judgment  of  the  trial  court  may  be  sustained, 
but  may,  where  the  authorities  cited  in  the  brief 
filed  appeared  reasonably  to  sustain  the  as- 
signments of  error,  reverse  the  case  in  accord- 
ance with  the  prayer  of  the  petition. 

Appeal  from  District  Court,  ComandM 
County;    Cham   Jones,   Judge. 

Action  by  C.  S.  Ulrich  against  Lawton  Na- 
tional Bank  of  Lawton  and  another.  Judg- 
ment for  plaintiff,  and  defendant  named  ap- 
peals.   Reversed  and  remanded. 


^tssVor  otlMT  CUM  M<  same  topic  ana  KST-NUMBER  In  aU  Key-Numbered  DIseaU  and  Indexes 


Digitized  by 


Google 


168 


197  PACIFIC  REPOBTEB 


(Okl. 


S.  L  IfcElboeB,  of  Lawton,  for  plaintiff  in 
onor. 

W.  O.  Stevens  and  B.  M.  Patmenter,  botb 
of  Lawton,  for  defendants  in  error. 

NICHOLSON,  J.  This  action  was  bronght 
In  the  district  court  of  Comanche  county,  by 
C.  S.  TTlrich  as  plaintiff  against  Lawton  Na- 
tional Bank  of  Lawton.  Okl.,  and  K.  P.  Tay- 
lor as  defendants,  to  recover  the  sum  of  $1,- 
077.60  upon  a  check  drawn  on  the  defendant 
bank  by  the  defendant  Taylor,  and  delivered 
to  the  plaintiff  in  payment  for  31  head  of 
steers.  On  the  27th  day  of  November,  1917, 
Judgment  was  rendered  against  the  Lawton 
National  Bank  In  the  sum  of  $1,040,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  the  28th  day  of  October,  1914, 
to  reverse  which  this  proceeding  in  error 
was  commenced. 

Plaintiff  in  error  has  served  and  filed  Its 
brief,  but  the  defendant  In  error  has  filed  no 
brief,  although  the  time  for  doing  so  has 
expired.  It  is  well  settled  In  this  Jurisdic- 
tion that  when  plaintiff  in  error  has  served 
and  filed  his  brief  in  compliance  with  the 
rules  of  this  court,  and  the  defendant  in  er- 
ror has  neither  filed  a  brief  nor  offered  any 
excuse  for  such  failure,  the  court  is  not  re- 
quired to  search  the  record  to  find  some  the- 
ory upon  which  the  Judgment  of  the  court 
below  may  be  sustained,  but  may,  when  the 
authorities  cited  in  the  brief  filed  appear  rea- 
sonably to  sustain  the  assignments  of  error, 
reverse  the  case  in  accordance  with  the  pray- 
er of  the  petition.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Weaver,  171  Pac.  34,  and  cases  there 
cited. 

As  the  brl^  of  the  plaintiff  in  error  and 
the  authorities  dted  therein  appear  reason- 
ably to  sustain  the  assignments  of  error,  the 
Judgment  of  the  court  below  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

HARRISON,  C.  J.,  and  PITCHFORD,  Mc- 
NRILL,  and  EJI/TINO,  JJ.,  concur.- 


(81  Okl.  208) 
BYRNE  St  al.  V.  MORQAN.     (No.  9753.) 

(Supreme  Court  of  Oklahoma.    April  12,  1921.) 

(ByUabut  iy  the  Court.) 

Meohanles'  Hens  #=9315— Sureties  on  oontrao- 
tor's  bond  furnishing  material  and  foredos- 
Ing  meohanlo's  lien  held  liable  to  owner  on 
their  bond. 
Lee    contracted   with   Morgan    to   build    a 
dwelling  bouse  for  $1,537  and  pay  for  all  labor 
and  material,  and  gave  a  bond  In  the  sum  of 
11,700,   conditioned   that  he   would   bnild  the 
houfee  and  pay  for  all  labor  and  material,  ac- 
cording to  the  contract,  which  was  made  part  of 
the  bond. 
Byrne  and  Henderson '  signed  Lee's  bond  as 


sureties.  Byrne  was  president  and  Henderson 
manager  of  the  Chickasaw  Lumtter  Company; 
as  such  president  and  manager  of  said  com- 
pany they  sold  lumber  and  material  to  Lee  to 
go  into  the  house. 

Morgan  paid  Lee  the  full  contract  price  after 
the  house  was  built  Lee  failed  to  pay  for  the 
lumber.  Byrne  and  Henderson  filed  a  material- 
man's hen  against  Morgan's  house  in  the  name 
of  their  lumber  company,  brought  suit  upon 
same,  and  recovered  jadgmoit  for  the  amount 
of  material  furnished. 

Morgan  paid  the  Judgment  and  then  sued  Lee 
as  principal  and  Byrne  and  Henderson  as  sure- 
ties on  the  bond.  The  court  rendered  Judgment 
on  the  bond  for  the  amount  Morgan  bad  paid 
to  the  lumber  company.  Byrne  and  Henderson 
appealed.  ■  Beld,  Byrne  and  Henderson  were 
liable  on  the  bond.    Judgment  affirmed. 

Appeal  from  District  Court,  Garter  Coun- 
ty; W.  F.  Freeman,  Judge. 

Action  by  D.  a  Morgan  against  a  L. 
Byrne  and  another.  Judgment  for  plaintlfl, 
and  defendants  appeal.    Affirmed. 

Johnson  &  McGlll,  of  Ardmore,  for  plain- 
tiffs in  error. 

Cmce  &  Potter,  of  Ardmore,  for  defendant 
in  error. 

HARRISON,  C.  J.  This  was  a  suit  by  D. 
H.  Morgan  against  C.  L.  Byrne  and  L.  A. 
Henderson,  as  sureties,  and  A.  H.  Lee,  as 
principal,  on  a  bond  for  the  faithful  perform- 
ance of  a  contract  to  furnish  material  and 
build  a  dwelling  bowse  in  the  dty  of  Ard- 
more. The  contract  was  to  build  the  house 
for  $1,537.  The  bond  for  the  faithful  ful- 
fillment of  the  contract  was  for  $1,700.  A. 
H.  Lee  was  the  contractor  who  agreed  to 
build  the  house  for  D.  H.  Morgan.  Byrne 
and  Henderson  were  sureties  on  Lee's  bond 
that  he  would  fulfill  his  contract  Lee  com- 
pleted the  building,  and  Morgan  paid  him 
$1,537,  the  contract  price,  after  the  building 
had  been  completed.  The  Chickasaw  Lum- 
ber Company,  a  corporation  of  which  said 
C.  L.  Byrne  was  president  and  said  L.  A. 
Henderson  manager,  furnished  lumber  and 
material  that  went  into  the  house,  amount- 
ing to  $729.  After  completion  of  the  house, 
and  after  Morgan  had  paid  Lee  the  contract 
price,  the  lumber  company  filed  a  material- 
man's lien  and  brought  suit  against  Morgan 
and  Lee  for  the  costs  of  the  material  fur- 
nished, $729,  and  $150  attorney's  fee.  The 
New  State  Hardware  Company  also  filed 
suit  for  material,  amounting  to  $8.50,  and  at- 
torney's fee  of  $25.  The  court  gave  Judg- 
ment against  Lee  and  Morgan  for  $747  and 
for  an  attorney's  fee  of  $100,  and  gave  Judj;- 
ment  to  the  hardware  company  for  $8.50  and 
attorney's  fee  of  $25,  and  decreed  a  lien  upon 
the  property  of  Morgan  to  secure  payment  of 
the  Judgment  Morgan  paid  the  Judgment  to 
the  lumber  company  and  to  the  hardware 
company,    in  order  to  protect  his  property 
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against  foredosnie  of  the  Uai,  and  then 
bronght  snlt  against  G.  ti.  Byrne  and  L.  A. 
Henderson,  sureties  on  Lee's  bond,  for  tbe 
amount  he  bad  paid  ont  on  said  judgments, 
and  recovered  Jndgment. 

G.  It.  Byrne  was  president  of  the  Chicka- 
saw Lumber  Company  and  L.  A.  Henderson 
was  manager.  They  signed  Lee's  bond,  as 
sureties,  and,  as  managers  of  said  lumber 
company,  famiahed  Lee  the  material  wlilch 
went  into  the  house.  Hence  the  question 
Iiere  is  whether  they,  as  sureties  on  Lee's 
bond,  are  liable  for  the  amount  of  the  judg- 
ment whidx  Morgan  had  paid  to  their  lum- 
ber comi>any  for  materiaL  Plaintiff  in  error 
states  the  proposition  thus: 

"When  the  house  was  completed  the  contrac- 
tor did  not  pay  the  Chickasaw  Lumber  Com- 
pany, wliich  fnmiEbed  most  of  the  lumber  and 
material  for  the  erection  of  the  bnUding,  and 
did  not  pay  a  small  bill  for  material  furnished 
by  the  New  State  Hardware  &  Harness  Com- 
pany, and  these  materialmen  bronsht  suit 
against  the  contractor  and  defendant  in  error 
and  obtained  judgment,  which  judgment  the  de- 
fendant in  error  had  to  pay,  and  be,  in  turn, 
(ues  plaintiffs  in  error,  sureties  upon  the  con- 
tractor's bond,  to  recover  the  amount  of  these 
judgments  wliich  he  had  to  pay.  And  the  only 
question  in  the  case,  as  we  see  it,  is  whether, 
under  a  proper  construction  of  the  bond,  the 
plaintiffs  in  error  are  liaUe  to  the  defendant 
in  error  for  the  amount  paid  the  materialmen 
upon  their  judgments." 

like  counsel  for  plaintiffs  in  error,  the  only 
qaestlon,  as  we  see  It,  is  whether  these  sure- 
ties are  liable  on  the  bond.  The  conditions 
of  the  bond  are  as  follows: 

"Now  the  condition  of  this  obligation  la  such 
that,  whereas,  the  aboTC-bounden  principal  obli- 
gor, A.  H.  Lee,  has  entered  into  a  contract  with 
the  above-named  obligor,  dated  this  the  6th 
day  of  April,  1014,  for  the  erection  and  con- 
struction of  a  bouse  located  on  lot  ,  block 

,  in  the  edty  of  Ardmore,  Okl.,  which  said 

contract  is  hereby  referred  to  and  made  a  part 
of  the  obligation  of  this  bond  as  though  fully 
transcribed  herein. 

•^ow,  if  said  A.  H.  Lee,  principal  obligor, 
shall  well  and  truly  perform  such  contract,  to- 
gether with  any  alterations  or  conditions  made 
titereto  or  extra  work  ordered,  and  shall  hold 
said  obligee  [meaning  Morgan]  free  and  harm- 
less from  all  claims,  demands,  and  liens  arising 
therafrom  on  the  part  of  laborers,  or  of  sub- 
contractors in  the  employ  of  the  obligor  or  his 


agents,  then  this  obligation  to  be  void;    other- 
wise, in  full  force  and  effect" 

The  coatract  referred  to  and  made  part 
of  the  above  bond,  after  reciting  other  things 
which  the  contractor  agreed  to  do,  concluded: 
"And  to  pay  for  all  material,  labor,  and  all 
bills  ariidng  frmn  said  house." 

Now  it  appears  to  us  that  Byrne  and  Hen- 
derson, as  sureties  on  Lee's  bond,  were  bound 
to  Morgan  for  the  costs  of  all  material  and 
labor  that  went  into  the  building  of  said 
dwelling,  to  the  amount  of  the  bond.  It  ap- 
pears further  that  these  sureties,  after  hav- 
ing signed  Lee's  bond,  furnished  the  lumber 
and  material  to  the  amount  of  $729  to  Lee, 
not  to  Morgan,  and  then  sued  Morgan  in  the 
name  of  their  company  for  the  very  material 
which  under  the  bond  and  contract  they  were 
obligated  to  pay  in  the  event  Lee  failed  to  do 
so. 

It  appears  further  to  ns  that  the  trial 
court,  in  rendering  judgment  against  Byrne 
and  Henderson  for  the  amount  of  judgment 
which  they  bad  forced  Morgan  to  pay  to 
their  lumber  company,  an  amount  which  they 
as  sureties  were  bound  themselves  to  pay  un- 
der the  conditions  of  the  bond  and  contract, 
which  was  made  a  part  thereof,  was  correct 
and  should  be  affirmed. 

There  is  no  question  that.  If  some  other 
lumber  company  had  furnished  the  material 
and  then  sued  Morgan  and  forced  blm  to 
pay  them,  Morgan  could  have  held  Byrne  and 
Henderson  liable  under  their  bond.  And 
there  are  less  groxmds  for  question  as  to 
their  liability  under  the  actual  conditions. 
They  had  signed  Lee's  bond  to  build  the 
house  and  pay  for  all  labor  and  material,  and 
bound  themselves  to  the  extent  of  |1,700  for 
the  fulfillment  of  Lee's  contract  They  then 
sold  Lee  the  lumber  which  went  into  the 
house,  and  after  they  had  allowed  their  prin- 
dpal  obligor,  Lee,  to  collect  the  full  contract 
price  and  appropriate  it  without  paying  for 
the  material,  they  then  sued  Morgan  and 
forced  him  to  pay  for  It  again. 

The  Judgnfent  of  the  trial  court  that  D.  H. 
Morgan  recover  of  C.  L.  Byrne  and  L.  A. 
Henderson  the  sum  of  $1,061.60,  with  inter- 
est at  6  per  cent,  per  annum  until  paid,  and 
for  costs  of  salt  and  for  execution,  is  af- 
firmed. 


PITOHFOBD,    McNeill, 
NICHOLSON,  JJ.,  concur. 
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(n  Okl.  206) 

ASHINGER  V.  LOCAL  UNION  NO.  276, 
UNITED  BROTHERHOOD  OF  CARPEN- 
TERS AND  JOINERS  OF  AMERICA,  »t  al. 
(No.  11552.) 

(SupremeCoort  of  Oklahoma.    April  12, 1921.) 

(ByOabut  hy  the  Court.) 

1.  Appeal  aiBd  error  9=>5II(I)— Appeal  dis- 
missed  where  It  does  not  affirmatively  ap- 
pear that  notice  of  time  and  place  of  signing 
and  settling  ease  was  made  or  waived. 

Where  it  does  not  affirmatiTely'  appear  that 
notice  of  time  and  place  of  signing  and  set- 
tling case-made  was  served  on  opposing  party 
or  his  counsel,  or  that  each  notice  was  waived, 
or  that  oppoaiifg  party  was  present  in  person 
or  by  counsel,  the  appeal  will  be  dismissed  on 
motion  of  defendant  in  error. 

2.  Appeal  and  error  «=3345(l)— Where  motion 
for  new  trial  onnecessary,  such  motion  Inef- 
feotoal  to  extend  time  for  appeal. 

Where  a  motion  for  a  new  trial  Is  tinncc- 
essaiy  to  present  to  this  court  for  review  an 
order  or  judgment  appealed  from,  such  motion 
and  decision  thereon  by  the  trial  court  are  in- 
effectual to  extend  the  time  within  which  to 
effect  an  appeal. 

Appeal  from  District  Court,  Oklahoma 
County ;  James  L  Phelps,  Judge. 

Action  by  F.  O.  Ashinger  against  Local 
Union  No.  276,  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  and  others. 
Judgment  for  defendants,  and  plaintifl  ap- 
peals.   Dismissed. 

F.  O.  Ashinger,  of  Oklahoma  City,  In  pro. 
per. 

Sverest,  Taught  &  Brewer,  of  Oklahoma 
City,  for  defradants  in  error. 


KANE,  J.  Motion  of  the  defendant  in  er- 
ror to  dismiss  the  appeal  alleges  that  it  can- 
not be  considered  on  transcript  for  the  fol- 
lowCig  reasons:  It  does  not  contain  the  pro- 
cess, ruling,  orders,  and  Judgment  of  the  trial 
court;  It  is  not  certified  to  by  the  court  clerk ; 
the  matters  presented  in  this  court  for  review 
are  not  a  part  of  the  record  proper;  the  peti- 
tion in  error  was  not  filed  in  this  court  within 
six  months  after  the  final  judgment  rendered 
by  the  trial  court;  there  Is  not  a  proper  cer- 
tificate of  the  trial  judge;  and  there  is  no 
copy  of  the  judgmoit  of  the  trial  court  filed 
In  this  court. 

[1]  It  is  also  alleged  that  the  appeal  can- 
not be  considered  on  case-made  because  it 
does  not  affirmatively  appear  that  notice  of 
the  time  and  place  of  signing  and  settling  the 
case-made  was  served  on  the  defendants  in 


error  or  their  counsel,  or  that  such  notice 
was  waived,  or  that  they  were  present  In  per- 
son or  by  counsel  at  the  settlement  of  said 
case-made;  it  is  not  shown  that  there  was 
any  service  of  the  purported  case-made  on 
defendants  in  error  or  their  counsel ;  and  be- 
cause the  attempted  case-made  was  not  filed 
with  the  papers  in  the  case  in  the  trial  court 
as  required  by  section  5242,  B.  L.  1910,  as 
amended  by  chapter  218,  Sess.  Laws  1917. 

Plaintiff  in  error  in  his  response  to  the 
motion  to  dismiss  states  that  the  record  filed 
In  this  court  is  not  a  transcript  and  Is  not 
relied  upon  as  such,  but  that  it  is  intended 
as  a  case-made.  It  will  therefore  be  consid- 
ered as  a  case-made  for  the  purpose  of  this 
motion. 

It  must  affirmatively  appear  that  notice  of 
the  place  and  time  of  signing  and  settling  a 
case-made  was  served  on  the  opposing  party 
or  his  counsel,  or  that  such  notice  was  waiv- 
ed, and  where  the  record  fails  to  show  such 
notice  or  waiver,  and  It  docs  not  appear  that 
the  defendant  in  error  was  present  either  in 
person  or  by  counsel  when  the  case-made  was 
signed  and  settled,  the  proceeding  will  be  dis- 
missed on  motion  of  the  defendants  in  error. 
Perfection  Befining  Co.  v.  Woolworth,  76  Okl. 
2W,  185  Pac.  327. 

[2]  It  is  further  alleged  that  the  appeal 
must  be  dismissed  because  the  petition  in 
error  was  not  filed  herein  within  six  months 
after  the  final  judgment  from  which  appeal 
is  taken.  The  petition  In  error  was  filed  here-, 
in  (m  June  29,  1920.  The  judgment  of  the 
trial  court  was  on  a  question  of  law  and  with- 
out trial  and  was  entered  on  September  24, 
1919,  or  more  than  six  months  prior  to  the 
time  of  ffiing  petition  In  error  herein. 

Where  the  judgment,  as  herein,  is  on  a  mo- 
tion involving  solely  a  question  of  law,  where 
motion  for  new  trial  Is  unnecessary,  the  stat- 
utory time  of  six  months  within  which  to  in- 
stitute proceedings  in  the  Supreme  Cotut  be- 
gins to  run  on  the  date  that  the  order  or 
judgment  is  rendered  in  the  trial  court.  The 
petition  in  error  and  case-made  not  being 
filed  In  the  Supmae  Court  within  six  months 
from  September  24,  1919,  these  proceedings 
are  therefore  void  as  to  the  order  or  judgment 
of  that  date.  Chestnut  t.  Overholser,  75  Okl. 
190,  182  Pac.  683,  and  cases  cited  therein. 

Where  a  motion  for  new  trial  is  unneces- 
sary to  present  to  this  court  for  review  an 
order  or  judgment  appealed  from,  such  mo- 
tion, and  the  decision  thereon  by  the  trial 
court  are  ineffectual  to  extend  the  time  with- 
in which  to  effect  an  appeal.  Chestnut  t. 
Overholser,  supra. 

Plaintiff  in  error  asks  to  withdraw  the 
case-made  for  correction,  but  the  corrections 
requested,  if  allowable  and  If  possible  to  be 
made,  would  be  Ineffectual  to  give  this  court 
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Jorlsdlction  to  review  the  action  of  the  trial 
court  herein. 
The  appeal  Is  therefore  dismissed. 

HAHRISON,  G.  J.,  and  JOHNSON,  MILL- 
£B,  and  KENNAMER,  JJ.,  concur. 


(81  Okl.  SM) 
MULLEN  V. 


MITCHELL  ot  al.     (No.  11627.) 


(Supreme  Court  of  Oklahoma.    April  12, 1921.) 

(SylUbnt  (y  th«  Oowrt.) 

1.  Appeal  aad  error  9=>773(2)— Appeal  will  be 
dismlasod  for  want  of  proseeutidn  where  ao 
briefs  are  filed  as  rules  require. 

Where  no  briefs  are  filed,  as  required  by 
rule  7  of  this  court  (47  OH.  vi,  165  Pac.  vii), 
the  appeal  will  be  dismissed  for  want  of  prose- 
cation. 

2.  Master  aad  servaat  «=34I7(7)— Fladlag  *l 
fact  by  ladostrlal  Commlssloa  flaal. 

TTnder  the  provisions  of  section  10,  c.  14, 
Workmen's  Compensation  Act  (Laws  1919) ,  the 
dedaion  of  the  State  Industrial  Commission  is 
final  as  to  an  questions  of  fact,  and  this  court 
is  not  authorized  to  weigh  the  OTidence  upon 
which  any  finding  of  fact  is  baaed. 

Original  suit  in  the  Supreme  Court  by  W. 
P.  Mullen  to  set  aside  an  award  made  by  the 
State  Industrial  Commission  in  favor  of 
James  L.  Mitchell.    Dismissed. 

A.  W.  Harries,  of  McAlester,  for  peti- 
tioner. 

R.  B.  Wood,  Asst.  Atty.  Gen.,  and  Wyatt 
k  Waldrep,  of  Shawnee,  for  req;>(»deiita 

NICHOLSON,  J.  This  suit  was  instituted 
in  this  court  by  the  petitioner,  seeking  a  re- 
rersal  of  an  order  of  the  State  Industrial 
Commission  awarding  to  the  respondent 
James  L.  Mitchell  compensation  computed 
from  April  11,  1920,  at  the  rate  of  |18  per 
we^  for  a  period  of  100  weeks,  or  until  the 
total  of  $1,800  had  been  paid,  for  the  loss  ot 
one  eye  while  in  the  employ  of  the  peti- 
tioner. 

[1,  2]  The  petitioner  has  failed  to  file  brief 
as  required  by  rule  7  of  this  court  (47  Okl. 
Ti,  1^  Pac.  Til),  and  no  reason  is  given  for 
his  faUure  to  file  the  same,  and  for  this  rea- 
son the  appeal  should  be  dismissed  under  the 
authority  of  Blanlot  v.  Carbon  Goal  Co.,  76 
OkL  16,  183  Pac  8S0.  Furthermore,  the  pe- 
titioner contends  that  the  evidence  is  insnfil- 
cient  to  show  that  the  respondent  Mitchell 
sufCcred  the  loss  of  an  eye.  The  Commission 
found  as  a  fact  that  he  did  suffer  such  loss, 
and  its  decision  on  all  questions  of  fact  la 
flnaL  Secticm  10,  art  2,  a  246,  Sess.  Laws 
1915;  Board  of  CiMn'rs  of  Cleveland  County 


V.  Barr  et  al.,  178  Pac  206;  Choctaw  Port- 
land Cement  Co.  v.  Lamb  et  al.,  189  Pac. 
750;  Stephenson  v.  State  Industrial  Com- 
mission et  aL,  192  Pac.  680;  Raulerson  v. 
State  Industrial  Commission,  76  Okl.  8,  183 
Pac.  880. 
Therefore  this  suit  is  hereby  dismissed. 

HABRISON,  0.  J.,  and  PITCHFOHD,  MC- 
NEILL, and  BI/riNO,  JJ.,  concur, 


CASSADY  V.  STATE.     (No.  A-3846.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  25,  1921.) 

(Byttclm*  by  Me  Court.) 

1.  Perjury  «=> 1 2— Willful  making  of  false  affi- 
davit, although  on  Information  and  belief,  oon- 
stltutes  "perjury,"  If  known  to  be  false. 

The  willful  making  of  an  affidavit  to  facta 
material  in  any  proceeding  in  which  an  oath 
may  be  administered,  known  by  the  deponent 
to  be  false,  although  stated  on  information  and 
belief,  constitutes  "perjury." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perjury.] 

2.  Perjury  i8=» 1 2  — Willfully  and  oormptly 
swearing  falsely  oontrary  to  belief  ooastltntae 
"perjury." 

Perjury  constats  in  swearing  falsely,  will- 
fully, and  corruptly,  contrary  to  the  belief  of  the 
witness,  not  Id  swearing  rashly  and  inconsid- 
erately, according  to  his  belief. 

3.  Witnesses  «=t363(l),  370 ( I )— Staters  wit- 
naea  may  be  oross-examlned  to  show  Interest 
or  malice;  unfriendly  attitude  of  state's  wit- 
ness In  perjury  oase  held  proper  for  cross- 
examination. 

It  is  permissible,  on  cross-examination  of 
a  witness  for  the  state,  to  show  his  malice  or 
unfriendly  attitude  towards  the  defendant  or 
any  special  interest  he  may  have  in  the  prose- 
cution, as  affecting  his  credibility,  and  this  is 
so  even  though  the  subject  of  inquiry  may  be 
embarrassing  or  humiliating  to  the  witness  ao 
interrogated. 

Appeal  from  District  Ciourt,  Logan  Ooiun- 
ty ;  Arthur  R.  Swank,  -Judge.  • 

Henry  Cassady  was  convicted  of  perjury, 
and  he  appeals.   AfSrmed. 

George  W.  Partridge,  of  Guthrie,  for  plain- 
tift  in  error. 
S.  P.  Freeling,  Atty.  (Jen.,  for  the  State. 

BESSBY,  J.  On  March  16, 1920,  an  infor- 
mation was  filed  in  the  district  court  of  Lo- 
gan county  against  Henry  Oassady,  plalntifr 
in  error,  hereinafter  referred  to  as  defendant, 
charging  him  with  perjury  in  the  third  de- 
gree, by  making  false  affidavit  on  March  12, 
1920,  to  procure  a  marriage  llc^ise.     There 
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was  a  verdict  of  gaUtr  and  judgment  and 
sentence  on  April  6,  1920,  imposing  a  penalty 
of  two  years'  confinement  In  tlie  state  peni- 
tentiary. 

Tbe  record  sbows  that  about  18  months 
prior  to  the  date  of  the  procuring  of  this 
marriage  license  the  defendant  lived  near 
Tryon  in  Iiinooln  county  and  was  from  time 
to  time  employed  as  a  farm  laborer  by  Mrs. 
Stella  Bowe,  residing  In  the  same  community, 
who,  with  other  members  of  her  family,  had 
moved  to  Guthrie  a  short  time  before  this 
trial,  that  Violet  Bowe  was  the  daughter  of 
Mrs.  Stella  Bowe,  and  that  on  March  12, 
1920,  the  defendant  made  application  for  and 
procured  a  marriage  license  In  Logan  county 
to  marry  Violet  Bowe,  and  that  they,  without 
the  knowledge  or  consent  of  the  mother,  were 
married  the  same  day  by  the  county  Judge  at 
Guthrie. 

The  evidence  on  the  part  of  the  state  shows 
that  at  this  time  the  girl  was  but  12  years  of 
age,  and  that  the  defendant,  from  what  had 
been  told  him  and  his  Intimate  association 
with  the  girl  and  her  family,  knew  or  had 
good  reason  to  know  that  she  was  under  the 
age  of  18  years;  that  to  procure  the  marriage 
license  he  made  an  affidavit  in  which  It  was 
stated,  on  Information  and  belief,  that  the 
girl  was  18  years  old.  The  mother  and  the 
twin  sister,  Veda  Bowe,  testified  as  to  the 
relations  and  frequent  association  of  the  par- 
ties during  all  of  this  period. 

It  appears  from  the  record  that  Mrs.  Bowe, 
for  a  portion  of  this  time,  was  separated 
from  her  husband,  and  that  the  defendant 
while  In  the  employment  of  Mrs.  Bowe  be- 
came her  sweetheart;  and  that  later  he 
transferred  his  affections  to  the  daughter,  re- 
sulting In  the  elopement  and  marriage. 

The  defendant  claimed  that  the  girl  told 
him  that  she  was  18  years  old,  and  that  up- 
on this  information  and  from  her  physical 
development  and  appearance  he  believed  that 
she  was  that  old,  and  made  the  affidavit  on 
Information  and  belief,  in  good  faith.  Upon 
the  questl(»  of  his  knowledge  and  belief  as  to 
her  age  there  was  testimony  supporting  the 
theory  of  the  state,  and  likewise  testimony 
supporting  the  claim  of  the  defendant 

[1]  The  defendant  nrges  in  his  brief  that, 
becatise  the  affidavit  was  made  upon  Informa- 
tion and  belief,  there  could  be  no  perjury 
predicated  upon  It.  The  gist  of  the  offense  of 
perjury  Is  the  willful  makng  of  a  false  state- 
ment, under  oath,  of  any  facts  known  by  the 
affiant  to  be  false.  So.  then.  If  a  person 
makes  an  affidavit  he  knows  is  false,  although 
stated  to  be  on  information  and  belief,  he  is 
guilty  of  perjury.  When  the  Information  and 
proof  supporting  It,  as  In  this  case,  negatives 
not  only  the  truth  of  the  facts  stated  under 
oath,  but  also  the  truth  of  his  information 
and  belief.  It  is  sufficient  21  B.  O.  U  256; 
State  V.  Bnpp,  96  Kan.  446,  151  Pac.  1111^ 
li.  B.  A.  1916B,  848;  26  U  B.  A.  (N.  S.)  notes, 


[2]  In  this  case  tbere  is  proof  tending  to 
show  that  the  defendant  knew  that  the  girl 
was  under  dghteen  years  ofl  age  when  ha 
made  the  affidavit  If  that  be  true,  he  made 
oath  to  a  false  statement  when  he  deposed 
that  he  believed  she  was  over  the  age  of  18. 
The  rule  applicable  to  cases  of  this  character 
is  well  stated  In  the  case  of  Pilgrim  v.  State, 
3  OkL  Cr.  49,  104  Pac.  383,  and  reiterated  In 
the  case  of  Mathes  v.  State,  16  OkL  Cr.  382, 
177  Pac.  120,  as  follows: 

"Perjury  consists  In  swearing  wiUfulIy  and 
corruptly,  contrary  to  the  belief  of  the  witness, 
and  not  in  swearing  rashly  and  inconsiderately 
according  to  Us  belief." 

The  record  shows  that  before  the  defendant 
married  the  daughter  the  mother  of  the  girl 
and  the  defendant  were  sweethearts,  and 
tliat  in  this  triangular  love  affair  the  mother 
was  the  woman  scorned.  The  defendant,  on 
cross-examination  of  the  mother,  sought  to 
show  this  relationship,  as  affecting  her  feel- 
ing toward  the  defendant  and  her  credibility 
as  a  witness  against  him.  The  court.  In  the 
following  manner,  refused  to  permit  8U<di 
showing: 

"Q.  Then  he  worked  for  yon  on  the  farm? 
A.  Off  and  on;    yes. 

"Q.  Well,  be  worked  for  yon  while  Mr.  Bowe 
was  gone?  A.  That  was  when  we  was  sep- 
arated. 

"Q.  When  yon  were  separated,  Mr.  Bowe  was 
gone,  and  Mr.  Cassady  would  come  and  work 
for  yon?    A.  We  was  divorced  and  separated. 

"Q.  When  were  you  married  the  last  time 
to  Bowe? 

"By  Mr.  Dlnwiddie:  We  object  as  immaterial. 

"By  the  Court:   Objection  sustained. 

"Q.  As  a  matter  of  fact,  you  are  In  love  with 
Cassady  yourself  and  wanted  to  marry  him, 
didn't  yon? 

"By  Mr.  Dinwiddle:  Object  as  immaterial 
and  incompetent  neither  tending  to  prove  or 
disprove  the  issue  In  this  case. 

"By  tlie  Court:  Objection  sustained.  I  don't 
Imow,  I  will  let  her  answer  that 

"Q.  That  was  true,  wasn't  It?  A.  No^  sir; 
not  at  present. 

"By  the  Court:   Ask  her  agofai. 

"Q.  Yon  were  in  love  with  Cassady  and  yntnt- 
ed  to  marry  him  yourself?    A.  When? 

"Q.  Bight  recently.     A.  No,   sir. 

"Q.  Didn't  you  write  him  a  letter  on  the  12th 
day  of  August? 

"By  Mr.  Dinwiddle:  Objected  to  as  immate- 
rial. 

"By  the  Court:  ObjectiM  sustained.  Bzcep- 
tion  allowed. 

"Q.  I  hand  yon  Defendant's  Bzhibit  I  and 
ask  yon  to  look  at  that  letter  and  see  if  yon 
didn't  write  that  letter  to  Mr.  Cassady? 

"By  Mr.  Dinwiddie:  I  object  if  the  court 
please,  for  the  reason  that  it  is  immaterial  and 
incompetent  unless  It  tends  to  prove  an  issue 
in  the  case. 

"By  Mr.  Partridge:  It  goes  to  affect  the 
credibility  of  the  witness. 

"By  the  Court:  Objection  sustained.  Xzcep- 
tion  allowed. 
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"Hj  Mr,  Partridgv:  I  want  to  make  an  offer. 
The  defendant,  Casaadr,  offer*  to  introdace  in 
evidence  a  letter  written  hy  the  witneaa — 

"By  the  Court:  Yon  haye  the  letter  idenfi- 
fied  and  make  yonr  offer  in  the  proper  way. 

"By  Mr.  Partridge:  We  offer  Exhibit  I  in 
eridenee,  for  the  pntpose  of  aSectinf  the  cred- 
ibility of  the  witness. 

"By  Mr.  Dinwiddie:  To  which  the  state  ob- 
jects as  incompetent,  IrreleTant,  and  immateri- 
al, neither  tending  to  proTS  or  diaprore  any  is- 
sue in  this  case. 

"By  the  Court:  Objection  sastained.  Bxeep- 
tion  allowed. 

The  letter.  Defendant's  Bzhibit  I,  so  offered 
■nd  refused  admission  in  the  record,  is  in  words, 
letters,  and  figures  ts  follows: 

"Onthrie,  Oklahoma. 

"Dear  Henry,  I  received  your  letter  i  was 
^ad  to  get  it  if  it  was  little  Henry  i  shore  leit 
sad  after  you  left  I  stood  &  watched  yon  till 
yon  got  rlear  oat  of  site  and  you  never  even 
looked  back  once,  and  when  i  asked  you  how 
you  wanted  me  to  come  back  you  said  O  just 
eny  way  you  want  to  rite  and  tell  me  when 
yoD  got  Home  and  tf  it  was  dark  Have  you 
trimed  the  orchard  yet  Guy  hant  got  home  yet 
and  Maud  is  Just  bucking. 

2 
WeU,  Dear  little  friend  you  Are  not  the  only 
lonesome  one,  but  when  I  get  lonesome  I  alys 
think  of  How  i  used  to  bage  yon  to  marry  me 
and  you  alys  mad  some  ezcust  Veda  said  you 
told  her  you  would  of  maried  me  but  for  one 
thing  iiut  woulden  say  what  while  you  miss  us 
I  no  but  you  will  somme  for  get  aspecaly  me 
before  long  I  wonld  love  to  be  with  you  at 
night  you  know  i  was  alys  Happy  with  you 
Henry  i  am  riting  this  in  the  dark  dont  know 
wether  you  can  read  it  or  not  Veda  taken  her 
first  music  lesson  today  on  the  Piano  it  has 
l>een  so  lonesom  I  have  just  walked  the  yard 
all  day  tin  i  am  so'tired  and  sleepy  i  will  hafto 
quit  and  go  to  bed  i  will  be  out  there  before 
king  so  stay  at  home  eloso  I  may  come  by 
myself. 

"from  one  iriio  loves  yon  best  of  an  on  earth 

"Mama." 

[S]  At  this  Stage  of  the  proceedings  the  de- 
fendant was  entitled  to  have  this  evidence  go 
to  the  jury,  to  show  the  witness's  Interest  in 
the  prosecntion  and  her  feelings  and  possible 
malice  toward  the  defendant,  as  atfecting  her 
credtbillty.  However,  upon  the  defendant's 
own  testimony  and  the  testimony  of  the  twin 
sister.  Introduced  later,  evoi  though  the  tes- 
timony of  the  mother  be  eliminated  entirely, 
there  was  sufficient  evidence  before  the  Jury 
to  warrant  a  finding  that  the  defendant  knew 
when  he  made  the  appUcatlcm  for  a  marriage 
license  that  Violet  Bowe  was  under  the  age 
of  18  years.  Under  these  circumstances,  ap- 
plying the  provisloais  of  section  6005  of  our 
Statntes,  defining  harmless  error,  the  refusal 
of  the  court  to  permit  the  defendant  to  so 
discredit  the  testimony  of  the  mother  should 
not  operate  to  reverse  this  case. 

Complaint  is  made  that  two  Instructions 
offered  by  the  defendant  were  refused  by  the 
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conrb  Hie  instmcttons  reCosed  wera  w«D 
stated,  but  the  ootirt  in  the  tnstroctlons  givoi 
traversed  the  same  gronnd  and  fully  and  cor- 
rectly stated  the  law  applicable  to  this  case, 
and  on  this  point  the  defendant  has  no  Just 
reason  for  complaint 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  trial  oonrt  is  affirmed. 

DOXLB,  P.  J.,  and  MATSON,  J.,  ooncur. 


BURGESS  V.  STATE.    (No.  A-3575.) 

.   (Criminal  Court  of  Appeals  of  Oklahoma. 
April  2S,  1921.) 

(Bvttabu$  &v  the  Cowrt,) 

1.  Criminal  law  «=3l08I^Aot  as  to  eriailaal 
aiipeals  held  not  repealed  by  subseqnent  stat- 
ate. 

Chapter  219.  Sess.  Laws  1917,  did  not  re- 
peal sections  6969, '6992,  and  6997,  Bev.  Laws 
1910,  relating  to  the  manner  and  methods  of 
taking  an  appeal  in  criminal  canses  and  giving 
notice  thereof.  Said  chapter  219  relates  sole- 
ly to  the  giving  of  notice  of  appeal  in  dvU 
causes,  and  has  no  application  to  criminal  ap- 
peals. 

2.  Crimlaal  law  «=»I079,  1081— Criminal  Ceort 
of  Appeals  ha*  no  Jsrlsdlotlon  In  absoflo*  of 
notloe  of  appeal,  sammons  la  error,  or  waiver 
thereof. 

Where  appdiant,  within  the  time  allowed 
for  taking  an  appeal,  served  no  notice  of  appeal 
upon  the  clerk  of  the  oonrt  or  county  attorney, 
as  prorided  by  Bev.  Lews  1910,  |  6992,  and  no 
summons  in  error  was  issued  and  served  upon 
the  Attorney  General,  nor  any  waiver  of  the 
issoance  and  service  ever  made  by  him,  within 
section  5907,  or  any  general  appearance  entered 
by  him,  the  Criminal  Court  of  Appeals  has  no 
Jurisdiction  to  entertnin  the  appeal  on  its 
merits,  and  wiU  dismlBS  it. 

Appeal  from  District  CJourt,  Okmulgee 
County ;  Mark  Ii.  Bozarth,  Judge. 

Riley  Burgess  was  convicted  of  obtaining 
money  under  false  pretenses,  and  sentaiced 
to  Imprisonment  in  the  county  Jail  for  thirty 
days,  in  addition  to  a  fine  of  $680,  and  he  ap- 
peals.   AppeaX  dismissed. 

B.  T.  Buchanan,  of  HoldenvUIe,  and  D.  H. 

Denman,  of  Okmulgee,  fpr  plaintiff  in  error. 

-  S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall 

and  B.  L.  Folttm,  Asst  Attys.  Cten.,  for  the 

State. 

MATSON,  J.  Plaintiff  In  error,  Riley  Bur- 
gess, hereinafter  referred  to  as  defendant, 
was  convicted  in  the  district  court  of  Okmul- 
gee county  of  the  crime  of  obtaining  money 
by  false  pretenses,  and  punishment  assessed 
as  above  stated. 

[1, 2]  He  has  attempted  to  aK)eal  to  this 
court  from  the  Judgment  of  conviction  len- 
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dered  against  bim  In  said  trial  court,  and  tbe 
Attorney  General  has  filed  a  motion  to  dis- 
miss said  appeal,  upon  the  grounds  that  no 
written  notices  of  appeal  were,  within  the 
six-months'  period  after  the  rendition  of 
Judgment  for  taking  an  appeal  In  felony 
cases,  ever  served  upon  the  court  derk  or 
county  attorney  of  Okmulgee  county,  as  pro- 
vided In  section  5992,  Revised  Laws  1910; 
nor  was  there  any  service  of  a  summons  In 
error  Issued  out  of  this  court  upon  the  At- 
torney General,  or  a  waiver  of  the  Issuance 
and  service  of  same,  as  provided  in  section 
5897,  Revised  Laws  1910. 

Section  5988,  Revised  Laws  1910  (Code  of 
Cp4mlnal  Procedure),  In  part  provides: 

"An  appeal  to  the  Criminal  Coart  of  Ap- 
peals may  be  taken  by  the  defendant,  aa  a  mat- 
ter of  tight,  from  any  judgment  against  him." 

Section  6988,  Id.,  provides: 

"An  appeal  from  a  jadgmmt  in  a  criminal  ac- 
tion may  be  taken  in  the  manner  and  in  the 
cases  prescribed  in  this  article." 

Section  6992,  Id.,  provides: 

"An  appeal  is  taken  by  the  service  of  a  no- 
tice upon  the  clerk  of  the  court  where  the 
Judgment  was  entered,  stating  that  the  appel- 
lant appeals  from  the  judgment.  If  taken  by 
the  defendant,  a  similar  notice  must  be  served 
upon  the  prosecuting  attorney.  If  taken  by 
the  State,  a  similiar  notice  must  be  served  upon 
the  defendant,  if  he  can  be  found  in  the  coun- 
ty; if  not  there,  by  posting  up  a  notice  three 
weeks  in  the  office  of  the  derk  of  tbe  district 
court" 

Section  6896,  Id.,  provides: 

"In  all  criminal  cases  appealable  to  the  Crim- 
inal Court  of  Appeals,  the  appellant  may  pre- 
pare, and  it  shall  be  the  du^  of  tlie  court  to 
provide  for  the  preparation  and  settling  of  a 
case-made  in  all  respects  as  In  ciVil  cases,  and 
the  case-made  so  settled,  served  and  filed  in  the 
trial  couft  may  be  sent  to  the  appellate  court 
ill  Hen  of  all  other  l-ecords  or  bills  of  excep- 
tion, or  the  proceedings  in  the  appellate  court 
may  be  as  provided  in  the  next  section." 

Section  6997,  Id.,  provides: 

"Instead  of  the  appeal  hereinbefore  provided 
for  any  party  desiring  to  appeal  to  the  Crim- 
inal Court  of  Appeals  in  any  criminal  case  may 
proceed  by  case-made  and  petition  in  error 
In  all  respects  and  with  all  the  rights,  as  pro- 
vided in  'Procedure  Civil,'  and  the  summons  in 
error  shall  be  served  upon  the  Attorney  Gen- 
eral, unless  the  same  is  waived  as  in  other 
cases.  Instead  of  the  case-made  plaintiff  in 
error  may  attach  to  his  petition  in  error  a 
transcript  of  the  proceedings  of  record  in  the 
trial  court." 

All  the  foregoing  statutory  provisions  rela- 
tive to  api>eals  In  criminal  causes,  with  the 
exception  of  section  5997,  were  carried  Into 
the  Criminal  Code  from  the  territorial  stat- 
utes. Section  6997  was  a  new  section  Insert- 
ed by  tbe  revisionists  In  the  Code  of  1910, 


adopted  by  the  Legislature,  and  became  a 
part  of  said  Code  in  May,  1913. 

.Prior  to  the  adoption  of  the  Revised  Laws 
1910,  this  court,  in  the  case  of  Arispi  v.  Ter- 
ritory, 2  OM.  Cr.  79,  99  Pac.  1099,  held: 

"An  appeal  to  the  Criminal  Court  of  Appeals 
may  be  taken  by  the  defendant,  as  a  matter  of 
right,  from  any  Judgment  against  him,  but  the 
maimer  of  taking  and  perfecting  such  appeal 
is  a  proper  matter  for  legislative  control,  and. 
the  appeal  must  t>e  taken  in  the  manner  pre- 
scribed by  law;  and,  where  the  record  before 
this  court  fails  to  show  notice  and  proof  of 
service,  as  required  by  law,  the  case  will  be 
dismissed." 

"An  appeal,  when  taken  hy  tbe  defendant,  is 
perfected  by  the  service  of  a  notice  upon  the 
derk  of  the  court  where  the  Judgment  was  en- 
tered, stating  that  the  appellant  appeals  from 
the  judgment,  and  by  the  service  of  a  similar 
notice  upon  the  prosecuting  attorney.  These 
notices  are  the  prerequisite  steps  to  conferring 
upon  the  appellate  court  the  Jurisdiction  to  hear 
and  determine  the  appeal." 

Further,  In  Ensley  v.  State,  4  OO.  Or.  48, 
109  Pac.  260,  It  Is  held: 

"Tinder  section  6949  of  Snyder's  Comp^  Laws 
[section  5992,  Revised  Laws  1910]  requiring 
notice  of  appeal  to  be  served  upon  the  derk 
of  the  court  and  the  prosecuting  attorney,  actu- 
al knowledge  on  the  part  of  the  clerk  and  the 
prosecuting  attorney,  that  an  appeal  is  intend- 
ed does  not  dispense  with  the  necessity  of  giv- 
ing formal  notice  and  making  due  proof  there- 
of." 

"Under  section  6949  of  Snyder's  Comp.  Laws, 
requiring  notice  of  appeal  to  be  served  upon 
the  derk  of  the  court  and  the  prosecuting  at- 
torney, a  written  notice  is  intended;  and  oral 
notice,  though  given  in  open  court  in  the  pres- 
ence of  those  o£5cers,  and  shown  hy  journal 
entry,  is  insuffident." 

Sut}sequent  to  the  adoption  of  the  Revised 
Laws  1910,  this  court,  in  the  case  of  State  v: 
McDonald,  10  Okl.  Cr.  413,  137  Pac.  362, 
held: 

"(a)  Where  the  notices  of  appeal  required 
by  statute  were  served  upon  the  county  attor- 
ney and  derk  of  the  court  in  wliich  the  judg- 
ment was  rendered,  an  appeal  will  not  be  dis- 
missed because  a  summons  in  error  was  not 
served  or  waived. 

"(b)  Where  the  notices  of  appeal  required  by 
statute  have  not  been  served,  this  defect  may 
be  cured  by  the  service  of  a  summons  in  error 
upon  the  Attorney  General,  or  by  securing  a 
waiver  thereof." 

In  the  body  of  the  opinion  la  tlie  latter 
case.  It  is  held: 

"A  motion  was  made  to  dismiss  this  appeal 
because  a  summons  in  error  had  not  been  is- 
sued or  waived.  This  motion  is  based  upon 
section  6897,  Rev.  Laws  1910,  which  reads  as 
follows: 

"  'Instead  of  the  appeal  hereinbefore  provid- 
ed for  any  party  desiring  to  appeal  to  the 
Criminal  Court  of  Appeals  in  any  criminal  case 
may  proceed  by  case -made  and  petition  in  er- 
ror in  all  respects  and  with  all  the  rights,  as 
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proTided  in  "Procednre  QMi,"  and  the  snmmons 
in  error  shall  be  serred  upon  the  Attorney  Oen- 
eral,  unless  the  name  is  waived  aa  in  other 
cases.  Instead  of  the  case-made  plaintiff  in 
error  may  attach  to  his  petition  in  error  a 
tranacript  of  the  proceedings  of  record  in  4^e 
trial  eoDrt.' 

"This  section  should  be  construed  in  connec- 
tion with  section  6992,  BeT.  Laws  1910,  which 
reads  aa  follows: 

"  'An  appeal  is  taken  by  the  aerrice  of  a 
notice  npon  the  derk  of  the  court  where  the 
judgment  was  entered,  stating  that  the  ap- 
pellant  appeals  from  the  judgment.  If  taken 
by  the  defendant,  a  similar  notice  must  be  serv- 
ed upon  the  prosecuting  attorney.  If  taken 
by  the  state,  a  similar  notice  must  be  served 
npon  the  defendant,  if  he  can  be  found  in  the 
county;  if  not  there,  by  posting  up  a  notice 
three  weeks  in  the  office  of  the  clerk  of  the 
district  court.' 

"We  are  of  the  opinion  that  section  6997  is  an 
enlargement  npon,  and  is  not  an  abridgment  of, 
the  right  of  appeal;  th^t  ia  to  say,  if  a  notice 
of  appeal  has  not  been  served  upon  the  county 
attorney  and  upon  the  clerk  of  the  court  where 
the  judgment  was  entered,  that  an  appeal 
•honid  not  be  dismissed  for  want  of  such  notice, 
if  a  summons  in  error  is  issued  aa  provided  for 
in  section  5997.  In  this  case  proper  notices 
of  appeal  were  aerved.  It  was  therefore  not 
necessary  to  issue  or  waive  summons  in  error. 
The  motion  to  dismiss  the  appeal  is  therefore 
overruled." 

The  foregoing  statutOTy  provlslona,  and  au- 
thorities of  this  court  construing  the  same, 
constituted  the  law  on  the  subject  of  notices 
of  aptieal  In  criminal  causes  at  the  time  of 
the  enactment  of  chapter  219,  Session  Laws 
Oklahoma  1917,  ^ectlve  May  23,  1917,  en- 
tiUed: 

"An  act  regulating  appeals  to  the  Supreme 
Court  of  the  State  of  Oklahoma,  abolishing 
summons  in  error,  providing  on  whom  the  case 
made  shall  be  served,  and  the  necessary  par- 
ties to  the  petition  in  error  repealing  sections 
5238  and  5239,  Revised  Lews  of  1910,  enacting 
a  section  in  place  thereof,  and  dedaring  an 
emergency." 

Said  latter  act  spedflcally  repealed  sectlMi 
5238,  Revised  Laws  1910,  and  substituted  the 
following  in  place  thereof: 

"Section  5238.  The  proceedings  to  obtain 
sncb  reversal,  vacation  or  modification  shall  be 
by  petition  in  error  filed  in  the  Supreme  Court 
setting  forth  the  error  complained  of;  but  no 
summons  in  error  shall  be  required,  and  the 
party  desiring  to  appeal  shall  give  notice  in  open 
court,  either  at  the  time  the  judgment  is  ren- 
dered, or  within  ten  days  thereafter,  of  His 
intentions  to  appeal  to  the  Supreme  Court.  If 
said  judgment  shall  be  rendered  within  less 
than  ten  days  of  the  expiration  of  any  term 
of  the  court  from  which  an  appeal  ia  to  be 
taken  such  notice  may  be  given  within  ten  days 
after  the  rendition  of  such  judgment,  and  such 
notice  ot  an  intention  to  appeal  shall  be  en- 
tered by  the  derk  of  the  court  on  the  trial 
docket  of  said  court.  Upon  the  giving  of  such 
notice  and  entering  the  same  on  trial  docket, 
aU  parties  of  record  in  the  conrt  from  which 
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such  appeal  is  to  be  taken  shall  become  par- 
ties to  the  appeal  in  the  Supreme  Court,  and 
no  further  notice  shall  be  required  to  be  serv- 
ed upon  them  of  such  appeal,  and  no  appeal 
shall  be  dismissed  by  the  appellate  courts  of 
this  state  because  any  party  in  the  court  be- 
low is  not  made  a  party  to  the  appeal  but  such 
notice  above  provided  and  showing  intention 
to  appeal  shall  automatically  make  all  parties 
of  record  in  lower  court  parties  in  the  appel- 
late court. 

"It  shall  not  be  necessary  for  the  party  ap- 
pealing to  serve  the  case  made  for  such  appeal 
on  any  party  to  the  action  who  did  not  appear 
at  the  trial  and  take  part  in  the  proceedings 
from  which  the  appeal  is  taken,  or  who  shall 
have  filed  a  disdaimer  in  the  trial  court;  nor 
shall  it  be  necessary  to  make  any  such  person 
a  party  to  the  petition  in  error;  Provided,  that 
any  party  so  omitted  from  the  proceedings  in 
error,  who  was  a  party  to  the  action  in  the 
trial  court,  may  be  made  a  party  plaintiff  or  de- 
fendant in  the  action  in  the  Supreme  Court  np- 
on such  terms  as  the  court  may  direct,  upon  its 
q>pearing  that  he  might  be  affected  by  the 
reversal  of  the  judgment  or  order  from  which 
the  appeal  was  taken,  with  the  right  to  be  beard 
therein  the  same  aa  other  parties." 

By  section  2  ot  said  chapter  219,  section 
6239,  Revised  Laws  1910,  was  specifically  re- 
pealed, with  the  addendtim  In  said  section  2, 
"and  all  laws  In  ctmfllct  herewith  are  hereby 
repealed." 

Counsel  for  defendant  have  filed  a  response 
to  the  motion  of  the  Attorney  General  to  dis- 
miss this  appeal,  and  rely  upon  an  oral  notice 
of  appeal  given  ia  the  trial  court  at  the  time 
Judgipent  was  rendered. 

If  chapter  219,  Laws  1917,  supra,  can  be 
construed  to  be  applicable  to  appeals  in  crim- 
inal causes,  the  oral  notice  given  by  defaid- 
ant  In  this  case  would  be  sufficient.  On  the 
contrary,  if  said  chapter  Is  not  so  applicable, 
defendant  having  given  no  other  notice  of  ap- 
peal, this  court  la  without  jurisdiction  to  con- 
sider this  appeal,  and  the  same  must  neces- 
sarily be  dismissed. 

By  chapter  219,  Session  Laws  1917,  supra, 
the  Legislature  was  dealing  specifically  with 
appeals  to  the  Supreme  Court  of  this  state  in 
civil  cases.  There  Is  nothing  either  in  the 
title  to  said  act  nor  In  the  body  thereof  that 
Indicates  an  Intention  that  said  act  shall 
operate  in  any  way  to  afCect  the  methods  of 
appeal  as  theretofore  existing  in  criminal 
cases.  Only  by  Implication  can  it  be  held 
that  the  Legislature  Intended,  by  the  enact- 
ment of  chapter  219,  Laws  1917,  to  substitute 
an  oral  notice  in  the  trial  court  for  the  writ- 
ten notices  on  the  derk  and  county  attorney, 
specifically  provided  in  secticxi  5992,  Revised 
Laws  1910,  Criminal  Procedure,  and  for  the 
summons  in  error  provided  in  section  5997, 
Revised  Laws  1910,  Criminal  Procedure.  It 
the  Legislature,  by  chapter  219,  Laws  1917, 
having  abolished  summons  In  error  in  dvU 
cases,  thereby  left  that  provision  ot  section 
5997,  supra.  Criminal  Code,  that  "the  sum- 
mons in  error  shall  be  served  upon  the  Attor- 
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ney  Oeneral,  unless  the  same  Is  waived  as  in 
other  cases,"  wholly  tnoperative,  It  thereby 
deprived  a  defendant  In  a  criminal  case  of 
one  of  the  methods  of  giving  notice  of  ap- 
peal that  existed  prior  to  the  enactment  of 
said  chapter,  and  the  effect  of  such  a  holding 
would  be  that  said  chapter,  by  implication, 
repealed  section  6997,  Revised  Laws  1910,  as 
to  such  notice.  Wo  do  not  believe  this  was 
the  legislative  intent  It  is  a  well-estabUsbed 
rule  of  statutory  construction  that  repeals  by 
Implication  are  not  favored. 

Section  6997,  supra,  specifically  provides 
that  a  party  desiring  to  appeal  to  the  Crim- 
inal Court  of  Apx>eals  may  serve  a  summons 
to  error  upon  the  Attorney  General,  tmless 
the  same  is  waived  as  In  other  cases.  We  be- 
lieve this  provision,  with  the  aid  of  other 
statutes  relative  to  the  issuance  and  service 
of  a  summons,  may  be  left  operative,  al- 
though section  6239,  Civil  Code,  is  repealed. 
The  fact  that  summons  in  error  was  abolish- 
ed to  civil  causes  merely,  to  the  face  of  this 
plain  provision  to  section  6097,  certatoly  did 
not  have  the  effect  by  implication  to  abolish 
the  offlce  and  purpose  of  a  summons  to  error 
to  criminal  cases,  as  the  same  had  existed 
for  the  period  of  nearly  four  years  prior  to 
the  enactment  of  chapter  219,  liaws  1917, 
without  any  reference  to  chapter  219,  or  to 
the  title  to  said  act,  to  appeals  to  the  Crim- 
inal Court  of  Appeals,  or  to  any  provision  of 
the  Code  of  Crimtoal  Procedure,  and  this,  too, 
although  section  6989  specifically  provided — 

"An  appeal  from  a  judgment  in  a  crimtoal  ac- 
tion may  be  taJien  to  the  manner  and  to  the 
cases  prescribed  to  this  article"  (referring  to 
article  16,  e.  62,  Revised  Laws  1910,  the  ar- 
tide  on  appeals  to  criminal  cases). 

If  said  chapter  219  is  so  conflicting  with 
the  provisions  of  section  6997,  Revised  Lawb 
1910,  as  to  abolish  the  service  of  summons  to 
error  on  the  Attorney  General,  it  is  equally 
as  oonflicttog  with  the  provisions  of  section 
6092  as  to  the  giving  of  notice  of  appeal  to 
the  court  clerk  and  the  coimty  attorney.  If 
it  repeals  by  implication  section  5997,  it  nec- 
essarily must  by  implication  repeal  section 
6992,  and  both  of  said  sections  must  fall,  and 
a  party  deslrtog  to  appeal  from  a  criminal 
Judgment  ia  relegated  solely  to  the  givtog  of 
the'notice  required  by  diapter  219,  Laws  1917. 
If  such  were  the  holding  of  this  court,  95  per 
cent,  of  the  appeals  now  pending  to  this  court 
would  necessarily  have  to  be  dismissed,  be- 
cause to  that  percentage  of  cases  only  the 
notices  required  by  section  6992  have  been 
given. 

In  the  case  oi  Mann  r.  State,  186  Pac.  1098, 
where  the  api)eal  was  taken  subsequent  to 
the  taktog  effect  of  chapter  219,  Laws  1917, 
it  Is  held: 

"Where  appellant  wlthto  the  time  allowed  for 
taktog  the  appeal  served  no  notice  of  appeal 
upon  ffae  derk  of  court  or  coanty  attorney,  as 


provided  by  Rev.  Laws  IHO,  f  6902,  and  no 
summons  to  error  was  issued  and  served  npon 
the  Attorney  General,  nor  any  waiver  of  Irnn- 
ance  and  service  ever  made  by  him  withto  sec- 
tion 5997,  or  any  general  appearance  entered 
by/  him,  the  Criminal  Court  of  AK>eala  has 
no  jurisdiction  to  entertato  the  appeal  on  its 
merits,  and  will  dismiss  it." 

To  the  same  effect  are  the  foUoiwing  cases: 
Robtoson  T.  State,  189  Pac.  763;  State  y. 
Chllders,  191  Pac  1013 ;  Sarten  t.  State,  193 
Pac  743. 

We  conclude,  therefore,  that  It  was  not  the 
legislative  totoit,  nor  did  chapter  219,  Ses- 
sion Laws  1917,  repeal  by  implication  merely 
the  specific  provisions  of  the  Criminal  Code 
of  this  state,  to  wit:  Sections  6989,  6992,  and 
5997,  Revised  Laws  1910,  relatmg  to  the  man- 
ner and  methods  of  taktog  an  appeal  to  crim- 
inal causes  to  the  Criminal  Court  of  Appeals 
of  this  state,  and  of  giving  notice  thereof. 

For  the  reasons  stated  the  motion  of  the 
Attorney  General  to  dismiss  this  appeal  Is 
sustained,  and  the  appeal  Is  hereby  dis- 
missed. 

DOXLB,  P.  J.,  and  BESSET,  J„  concur. 


DE  BOSE  V.  STATE.    (No.  A-38S0.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
Apra  20. 1921.) 

(BvUabu*  hg  the  Court.) 

1.  Criminal  law  «=»552(3)— To  support  var- 
diot  on  circumstantial  evidence,  guilt  -Bust 
appear  to  moral  certainty. 

To  support  a  verdict  to  a  criminal  case, 
based  upon  circumstantial  evidence  alone,  it  is 
not  Buffioient  that  the  facts  proven  cotodde  with 
and  render  probable  the  guilt  of  the  accused; 
but  the  circumstances  shown  must  not  only  be 
consLBtent  with  the  guilt  of  the  accused,  but 
they  must  exclude,  to  a  moral  certatoty,  every 
other  reasonable  hypothesis. 

2.  Arson  is=>37  ( I )— Evidence  as  to  correspond- 
enoe  of  tracks  and  shoes  worn  by  defendant 
held  hwufllcient  to  sustain  oonvlotion. 

The  vagne  testimony  of  unfriendly  witness- 
es concerning  the  correspondence  of  tracks 
found  and  the  shoes  worn  by  the  defendant  at 
most  creates  a  suspicion  that  the  defendant  may 
be  guilty  of  the  offense.  Such  evidence  also 
has  a  tendency  to  cast  sjjspicion  on  others,  and 
is  not  tocompatiUe  with  the  iimocenoe  of  the 
accused. 

3.  Criminal  law  «=3542— Physician's  unverified 
certiflcate  that  witness  could  not  leave  home 
held  not  to  warrant  Introduction  of  testimony 
at  former  trial. 

An  unverified  certificate  of  a  purported  phy- 
sician Btattog  "TUs  is  to  certify  that  Viigie 
Selman  is  to  sach  physical  condition  that  she 
should  not  leave  home,"  is  not  a  sufficient  show- 
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Ice  to  -warrant  the  introAictloB  of  her  testi- 
mony taken  at  a  former  triaL 

4.  Wnnesses  «=3384  — To  discredit  testimony 
of  witaoea,  eantradlotory  statoments  nay  bo 
proved. 
A  party  has  a  right,  for  the  parpoee  of  dia- 
erediting  the  testimony  of  aa  adrerse  and  hos- 
tile witness,  to  prore  statements  made  by  liiffl 
contradictory  of  the  testimony  given  by  Um, 
after  a  requisite  examination  of  the  witness  in 
regard  to  such  atatementa,  whether  they  are 
statements  of  fact  or  expressions  of  opinion. 

Appeal  froda  District  CSonrt,  Creek  C!oan- 
ty;  Luclen  B.  Wright,  Jndge. 

Chnnk  De  Boae  was  convicted  of  arson  In 
de  first  degree,  and  be  appeal&  Reversed 
and  remanded. 

J.  R.  Miller  and  V.  W.  Jacoba,  both  of 
Sapalpa,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall 
and  B.  Ij.  Fulton,  Aaat.  Attys.  Gen.,  for  the 
State. 

BESSET,  J.  The  material  mattt^r  about 
which  there  la  no  conflict  vas  that  the  plain- 
tiff In  error,  hereinafter  called  thei  defend- 
ant, and  the  prosecuting  witness,  Jim  Free- 
nan,  both  of  whom  were  negroes,  lived  soath 
of  Kelleyville,  in  Creek  county,  about  2% 
miles  apart;  that  ea^  had  married  the  oth- 
er's Bister,  and  prior  to  the  alleged  offense 
there  had  been  bitter  Ul  feeling  existing  be- 
tween  them,  growing  out  of  family  affairs, 
resulting  in  the  separation  of  the  defendant 
and  bis  wife. 

It  appears  from  this  record  that  some 
members  of  tbe  family  favored  the  defend- 
ant The  mother  of  the  defendant  and  bis 
Bister-in-Iaw  testified  for  tbe  defendant, 
■barply  controverting  tbe  testimony  of  tbe 
proaecntlng  witness,  Jim  Freeman,  brotber- 
In-law  of  tbe  defendant,  and  tbe  testimony 
of  bis  sister,  wife  of  Jim  Freeman,  and  the 
testimony  of  anotber  sister,  Yirgie  Sdman. 
These  were  all  willing,  eager  witnesses,  and 
tli^  testimony  on  several  material  matters 
,  was  conflicting. 

It  appears  that  on  Saturday  night,  March 
1, 1919,  tbe  prosecuting  witness  and  his  wife, 
a  school-teacher,  Eva  McCoy,  and  a  young 
negro,  Joe  Pinue,  who  was  courting  Eva  Mc- 
Coy, had  been  playing  cards  from  dusk  un- 
til near  midnight  in  Jim  Freeman's  bouse, 
where  the  fire  originated;  that  it  was  a  cold 
night,  and  that  they  had  a  good  wood  flre 
burning  in  a  Big  Ben  heating  stove;  that 
Jnst  after  they  had  all  retired  for  the  night, 
and  before  any  of  tbe  parties  bad  gone  to 
sleep,  the  flre  was  discovered  In  the  valley 
of  tbe  roof  of  the  buUding;  that  they  all 
arose  and  proceeded  to  extinguish  the  flre, 
after  It  had  burned  a  small  hole  tn  tbe  roof ; 
the  young  man,  Joe  Plnue,  went  upstairs 
and  with  bis  flat  knocked  out  some  Shingles 
around  where  the  fire  was  burning,  and  a 
bucket  of.  water  was  handed  to  him,  which 
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he  applleO  from  the  Inside.  The  prosecuting 
witness  and  tbe  stdioolma'am  threw  on  wa- 
ter from  the  outside;  that  •  stovepipe  ex- 
tended from  the  stove  into  a  tin  saddle  fast- 
ened on  the  comb  of  the  roof;  that  original- 
ly there  was  some  pipe  extending  upwards 
from  this  tin  saddle,  but  that  this  pipe  above 
tbe  roof  bad  blown  off. 

Hie  prosecntlng  witness  and  bis  wife  tes- 
tified tbat  a  piece  of  partially  burned  quilt, 
which  they  daimed  belonged  to  the  defend- 
ant and  whidi  had  been  saturated  with  oil 
and  water,  was  found  on  tbe  roof  where  tbe 
flre  was.  The  disinterested  wifnesses,  Joe 
Plnue  and  Bva  McCoy,  made  no  mention  in 
their  testimony  of  thla  guilt.  The  prosecut- 
ing witness  testified  that  out  at  the  chicken 
bouse  he  found  a  piece  of  rubberoid  roofing 
partially  covered  with  cmde  oil,  and  this 
mbberold  roofing  or  tar  paper  was  by  other 
witnesses  Identified  as  belonging  to  the  de- 
fendant; that  the  ground  about  tbe  premises 
and  in  that  neighborhood  was  of  a  sandy  na- 
ture, and  that  a  man's  shoe  tracks  led  from 
the  house  where  tbe  fire  occurred  to  a  spot 
about  200  yards  distant  where  there  bad  re- 
cently been  a  fire,  and  where  it  appeared 
from  horse's  tracks  and  tbe  condition  of  the 
ground  that  a  horse  had  been  tied,  and  this 
horse's  tracks  led  from  this  place  to  near 
where  the  defendant  lived,  and  correspond- 
ing tracks  led  from  near  the  defendant's 
home  to  near  the  place  of  tbe  flre.  It  was 
claimed  tbat  by  actual  measurement  these 
shoe  tracks  corresponded  to  tne  shoes  worn 
by  tbe  defendant  on  tbe  morning  following 
the  fire,  at  the  time  of  bis  arrest 

Joe  Kldridge,  a  deputy  sheriff  living  In 
the  country  near  by,  arrested  the  defendant 
on  tbe  morning  following  the  flre  and  placed 
him  in  fail,  and  later  went  back  to  the  prem- 
ises of  the  defendant  to  look  for  evidence. 
In  tbe  beginning  this  deputy  and  the  prose- 
cuting witness  suspected  that  one  McElway, 
who  lived  about  60  yards  from  the  defend- 
ant, had  committed  the  offense.  After  going 
to  SIcElway's  house,  the  deputy,  McElway, 
and  several  others,  in  tbe  absence  of  the  de- 
fendant and  his  family,  went  into  the  defend- 
ant's bouse  in  the  nighttime,  and  by  means 
of  lighted  matches  found  and  took  possession 
of  some  of  the  defendant's  clothing,  said  to 
be  soiled  with  crude  oil.  The  sliocs  of  tbe 
defendant,  several  pieces  of  clothing,  the 
oil-etalned  piece  of  qutlt,  and  another 
piece  of  quilt,  said  to  correspond  with  It, 
and  the  piece  of  oiled  rubberoid  were  some 
time  afterwards  tied  up  in  a  gunny  sack  and 
turned  over  to  the  sheriff.  The  defendant 
claimed  tbat  these  crude  oil  stains  were 
placed  on  bis  dotblng  by  some  other  person, 
and  that  tbe  pieces  of  quilt  were  not  bis 
property  and  never  bad  been  in  his  posses- 
sion. 

The  deputy  sheriff  testified  at  great  length 
concerning  the  different  human  tracks  and 
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horse  tracks  fonnd  at  different  places.  With 
reference  to  the  horse's  tracks  this  deputy 
testified  that  they  led  from  near  the  place 
of  the  fire  to  near  the  defendant's  home,  In 
one  direction  only.  On  cross-examination 
he  repeated  and  insisted  that  the  tracks  led 
towards  the  defendant's  home,  and  tliat 
these  were  the  only  tracks  found.  Later, 
after  a  court  intermission,  and  after  having 
had  a  conference  with  the  covmty  attorney 
and  others  interested  in  the  prosecution,  he 
was  recalled  and  testified  that  these  tracks 
led  both  to  and  from  these  places.  Other 
witnesses  testified  that  there  were  four  of 
these  tracks,  two  leading  each  way.  The 
testimony  of  these  witnesses  as  to  both  the 
horse  tracks  and  the  shoe  tracks  was  om- 
filctlng  and  confusing. 

There  was  evidence  that  the  prosecuting 
witness  kept  three  dogs  at  his  home,  but 
there  is  no  evidence  that  any  of  them  barked 
or  made  any  alarm  on  that  particular  night 

It  appears  that  these  people  lived  in  an  oil- 
producing  district,  and  that  there  were  nu- 
merous oil  tanks  thereabouts,  and  that  these 
tracks  led  by  a  small  stream  or  ditch  where 
there  was  a  pool  of  water  covered  with  oil, 
and  that  there  were  oil  stains  on  the  stones 
next  to  the  pool,  and  that  there  were  some 
finger  prints  on  the  stones. 

The  defendant  and  his  witnesses  testified 
that  the  piece  of  guilt  Introduced  in  evidence 
never  did  belong  to  him;  that  the  tracks 
leading  to  and  from  the  place  of  the  fire 
were  not  made  by  defendant  and  did  not 
correspond  to  the  shoes  he  wore.  The  de- 
fendant claimed  that  he  was  at  home  all  of 
that  night  with  his  two  little  boys,  and  that 
after  he  was  arrested  the  following  moaning 
he  voluntarily  removed  his  shoes  for  the 
purpose  of  having  them  fitted  into  the  tracks 
claimed  to  have  been  made  by  him,  and  that 
the  shoes  did  not  fit  the  tracks.  It  was  the 
theory  of  the  defendant  that  this  prosecu- 
tion was  maliciously  framed  up  by  the  pros- 
ecuting witness,  Jim  Freeman,  and  this  rec- 
ord In  some  particulars  gives  color  to  this 
theory. 

There  was  no  positive  direct  evidence  that 
the  defendant  committed  the  crime  charged. 
The  state's  case  rested  almost  wholly  upon 
the  circumstantial  evidence  of  the  tracks 
and  the  identity  of  the  oiled  quilt  and  piece 
of  oiled  rubberold,  all  of  which  was  in  many 
important  particulars  conflicting. 

[1,2]  Where  there  is  direct,  substantial 
evidence  supporting  a  verdict,  although  con- 
flicting, this  court  will  not  ordinarily  dis- 
turb a  verdict  on  the  ground  of  insufficient 
evidence;  but  where  the  evidence  is  almost 
wholly  circumstantial,  and  not  such  as  will 
preclude  any  and  all  hypotheses  consistent 
with  the  innocence  of  the  defendant,  this 
court  will  not  hesitate  to  set  aside  a  verdict 
based  on  sudi  circumstantial  evidence.  The 
mere  union  of  a  limited  number  of  independ- 


ent circumstances,  eadi  of  an  Imperfect  and 
Inconclusive  character,  will  not  Justify  a 
conviction.  They  must  be  such  as  to  gener- 
ate and  justify  full  belief,  according  to  the 
standard  rule  of  certainty.  It  is  not  suffi- 
cient that  they  coincide  with  and  render 
probable  the  guilt  of  the  accused,  but  they 
must  exclude  every  other  reasonable  bypotb- 
esls.  No  other  conclusion  but  that  of  the 
guUt  of  the  accused  must  fairly  and  reason- 
ably grow  out  of  the  evidence,  and  the  facts 
must  be  absolutely  incompatible  with  inno- 
cence and  incapable  of  explanation  upon  any 
other  reasonable  hypothesis  than  that  of  his 
guUt  Inkelbarger  v.  State,  8  Okl.  Cr.  316, 
127  Pac.  707;  Matthews  v.  State,  8  Okl.  Cr. 
676,  130  Pac.  125;  Carter  y.  State,  6  Okl. 
Cr.  232,  118  Pac.  264 

The  Instruction  on  circumstantial  evidence 
given  in  this  case  seems  to  have  been  copied 
from  the  decision  last  cited,  and  is  approved 
as  a  good  abstract  statement  of  the  law  on 
that  question. 

It  would  seem  that  little  credence  should 
be  glvto  some  of  the  circumstances  shown 
and  relied  upon  by  the  state  in  this  case. 
Whether  a  piece  of  cotton  quilt  recently 
soaked  in  a  pool  of  water  covered  with  oil 
would  accelerate  or  retard  a  fire  might  be 
an  open  question.  Bearing  In  mind  tliat 
there  had  been  ill  feeling  existing  between 
these  parties,  it  would  be  as  probable  to  sus- 
pect that  the  prosecuting  witness  desired  the 
^moval  of  the  defendant  from  the  commu- 
nity as  to  suspect  that  the  defendant  desired 
to  get  rid  of  his  brother-in-law  by  burning 
his  home.  We  find  it  difficult  to  understand 
how  the  defendant,  without  being  detected, 
could  take  an  oil  and  water  soaked  cloth  and 
set  fire  to  the  roof  of  a  house  occupied  by  a 
',  card  party  where  the  master  of  the  house 
kept  three  dogs. 

Applying  the  rule  of  circumstantial  evi- 
dence stated  above,  the  circumstances  proven 
by  the  state,  if  believed  by  the  Jury,  do  not 
exclude  the  following  reasonable  or  probable 
theories  of  the  Innocence  of  the  defendant,- 
viz.: 

(1)  The  fire  on  this  shingle  roof  may  have 
Ignited  from  live  embers  from  the  wood  fire 
kept  burning  for  several  hours  In  the  Big 
Ben  stove,  emitted  from  the  tin  saddle  on 
the  comb  of  the  roof. 

(2)  The  piece  of  quilt  soaked  in  oil  and 
water  may  have  been  placed  on  this  roof  by 
some  person  other  than  the  defendant. 

(3)  There  may  have  been  many  persons  in 
that  community  who  wore  shoes  that  would 
have  made  tracks  in  the  yielding  sand  sudi 
as  were  found  leading  to  and  from  this 
house,  and  many  different  horses  may  have 
made  tracks  similar  to  those  identified  by 
the  state's  witnesses. 

(4)  The  defendant  may  have  been  innocent 
of  the  crime  charged,  and  these  tracks  and 
the  oil-soaked  piece  of  quilt  may  have  beea 
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80  arranged  by  the  gnflty  person  to  divert 
snsplclon  from  the  real  perpetrator  of  the 
ofTense,  and  Intended  to  cast  the  snspidon  on 
the  defendant 

On  the  subject  of  tracks,  Mr.  Burrlll,  In 
his  work  on  Circnmstantlal  Evidence,  lays 
down  the  following  role: 

"Sometimes  sod  impressiona  are  used  to  e»- 
tabhah  the  fact  of  presence  more  directly,  by 
means  of  the  exact  correspondence  observed  to 
exist  between  them  and  the  feet  or  shoes  of 
the  accused,  proved  by  actual  comparison,  as 
by  bringing  the  two  objects  into  juxtaposition 
and  placing  the  shoe  npon  the  impression. 
Where  no  peculiar  marks  are  observed,  but  the 
correspondence  thus  proved  is  merely  in  point 
of  superficial  shape,  outline,  and  dimensions  and 
those  of  the  ordinary  character,  it  may  serve  to 
confirm  a  condusion  established  by  independ- 
ent evidence,  but  cannot  be,  in  itself,  safely  re- 
lied npon,  on  account  of  the  general  resem- 
blance known  to  exist  smong  the  feet  and 
shoes  of  the  persons  of  the  same  age  and  sez." 

"Upon  ill  will  and  the  vagae  testimony  con- 
cerning the  correspondence  of  the  tracks  found 
and  the  shoes  worn  by  the  defendant  the  con- 
viction of  the  defendant  was  procured.  In  our 
opinion  the  most  that  can  be  said  of  this  evi- 
dence is  that  it  raised  a  suspicion  sgainst  the 
defendant  that  he  might  have  been  the  perpe- 
trator of  the  homicide.  Evidence  in  this  case 
of  the  same  character  creates  a  suspicion 
sgafhst  other  persons  in  that  commnnity." 

See  GiU  v.  State,  86  Tex.  Cr.  R.  689,  88 
S.  W.  190. 

In  another  Texas  Case  the  conrt  went  so 
far  as  to  hold  that,  where  it  was  not  shown 
that  there  was  any  peculiarity  about  the 
tracks  seen  at  different  times  and  places, 
observed  and  compared  by  a  witness,  and  the 
dimensions  and  size  of  the  tracks  were  not 
stated,  sacb  testimony  would  be  inadmissi- 
ble and  without  probative  force.  If  under 
snch  dicnmstances  the  testimony  concerning 
the  tracks  was  Inadmissible,  it  would  seem 
that  under  the  circumstances  In  this  case 
the  testimony  would  be  admissible,  bat  of 
dodbtful  probative  value.  Ballenger  v. 
State,  68  Tex.  Cr.  R.  667,  141  S.  W.  91; 
Tankersley  v.  State,  61  Tex.  Cr.  B.  173,  101 
S.  W.  234. 

Applying  the  rule  applicable  to  a  convic- 
tion predicated  upon  circumstantial  evidence 
that  the  circumstances  shown  must  not  only 
be  consistent  with  the  guilt  of  the  defendant, 
but  that  they  must  exclude  to  a  moral  cer- 
tainty every  other  reasonable  hypothesis,  we 
hold  that  the  evidence  In  this  case  Is  Insuffi- 
cient to  supi)ort  the  verdict. 

[3]  There  was  no  sufficient  predicate  laid 
for  the  Introduction  of  the  testimony  of  Ylr- 
gle  Selman,  taken  at  a  former  trial  and  In- 
troduced over  the  objections  of  the  defendant 
Vlrgie  Selman  was  present  In  court  the  day 
previous,  and  the  state,  as  a  fonndatlon  for 
the  lntroductl<»i  of  her  testimony,  presented 
the  following: 
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"Dr.  J.  W.  St 
"Thysidan  and  Surgeon. 
"Kelleyville,  OH.,  January  29,  1920. 
'To  Whom  it  May  C<»icem: 

"This  is  to  certify  that  Virpe  Selman  is  in 
sudi  physical  condition  that  she  should  not 
leave  home.  J.  W.  St  Sing,  M.  D." 

This  certificate  was  not  verified ;  no  show- 
ing was  made  as  to  the  nature  of  the  malady 
afflicting  the  witness,  or  that  she  was  this 
doctor's  patient;  and  no  showing  was  made 
as  to  the  qualifications  of  the  physician.  We 
assume  that  J.  W.  St  Sing  was  a  reputable 
practicing  physician,  but  this  is  a  mere  pre- 
sumption, 

[4]  For  the  purpose  of  laying  a  foundation 
to  show  that!  the  prosecuting  witness,  Jim 
Freeman,  had  made  other  and  conflicting 
statements  inconsistent  with  his  testimony 
then  being  given,  he  was  asked: 

"You  told  Chunk's  mother,  Louisa  De  Bose, 
that  yon  didn't  believe  Chunk  did  this,  didn't 
you?" 

"Didn't  you  tell  Joe  Eldridge,  when  Joe  Eld- 
ridge  brought  Chunk  there  that  morning,  that 
you  didn't  believe  that  Chunk  set  your  house 
afire?" 

"Didn't  you  tell  Mr.  Jacobs  and  myself,  right 
over  there  in  the  addition  on  Sunday  morning, 
when  we  met  yon  there  in  the  car,  that  you 
£d  not  believe  Chonk  set  your  house  on  fire?" 

To  all  of  which  questions  objections  were 
interposed  by  the  state  and  sustained  by  the 
court  The  defendant  sought  to  show  by  a 
number  of  other  witnesses  that  Jim  Freeman 
and  Joseph  Eldridge,  the  deputy  sheriff,  had 
stated  to  them,  at  different  times,  that  they 
did  not  believe  that  Chunk  De  Bose  was  guil- 
ty of  the  offense  charged,  to  all  of  which 
objections  were  Interposed  and  sustained. 

This  whole  case  rested  largely  on  the  tes- 
timony of  Jim  Freeman,  who  was  a  most  will- 
ing witness,  eager  to  fix  the  crime  up<m  the 
defendant  It  was  competent  and  proper  for 
the  Jury  to  know  whether  this  witness  had 
made  contradictory  or  inconsistent  state- 
ments out  of  court  His  testimony  tended  to 
show  that  the  defendant  was  guilty,  and  the 
Jury  had  a  right  to  know  why,  at  a  time  when 
he  was  In  possession  of  all  the  facts,  he  had 
entertained  a  belief  that  the  defendant  was 
innocent,  and  upon  what  facts  he  based  that 
conclusion,  and  whether  or  not  he  was  with- 
holding facts  that  should  go  to  the  jury.  If 
Jim  Freeman,  knowing  all  the  facts,  enter- 
tained doubts  of  the  defendant's  guilt,  and 
if  the  deputy  sheriff,  the  "Sherlock  Holmes" 
In  the  case,  was  also  in  doubt,  it  is  reasonable 
to  infer  that  the  jury,  in  possession  of  the 
same  Information,  would  have  had  like 
doubts.  We  think  it  was  error  to  exclude 
tUs  testimony. 

It  has  been  held  in  many  cases  that  a  wit- 
ness who  testlfles  to  facts  cannot  be  discred- 
ited by  showing  prior  expressions  of  opinion 
by  him,  even  though  such  expressions  tend  to 
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contradict  tb»  Inferences  which  may  be 
drawn  from  his  recital  of  facts;  but  there 
are  circumstances  under  which  the  courts 
hare  held  to  the  contrary,  and  where  the  cir- 
cumstances appear  as  disclosed  in  this  record, 
upon  reason  and  good  authority  the  facts  re- 
lated by  the  witness  and  his  opinions  and 
belief  to  the  contrary  may  and  should  be  a 
subject  of  inquiry.  In  the  case  of  Dudley 
y.  Satterlee,  8  Misc.  538,  28  N.  T.  Supp.  741, 
It  was  held: 

"A  party  has  the  rijrbt,  for  the  purpose  of 
discrediting  the  testimony  of  an  adverse  and 
hostile  witness,  to  prove  statements  made  by 
him  contradictory  of  the  testimony  given  by 
him,  after  the  requisite  examination  of  the  wit- 
ness in  regard  to  sach  statements,  whether  they 
are  statements  of  fact  or  expressions  of  opin- 
ion." 

See,  aUo,  State  ▼.  Lewis,  44  La.  Ann.  958, 
U  South.  672 ;   State  ▼.  Hughes,  71  Mo.  633. 

The  testimony  of  Abner  Bruce,  the  sherUf, 
was  to  the  effect  that  the  exlilbits,  the  pieces 
of  quilt,  the  articles  of  dotblng,  and  the 
piece  of  rubberold  roofing  were  all  left  In  his 
custody,  and  that  one  of  the  pieces  of  quilt 
had,  by  some  person  untcnown,  been  stained 
with  oil  after  it  was  placed  in  his  custody, 
and  that  the  piece  of  rubberold  was  taken 
away  by  some  person  to  him  unknown,  show- 
ing, as  we  think,  that  some  Interested  person 
had  attempted  to  suppress  or  manufacture 
evidence,  and  that  the  tampering  with  these 
exhibits  in  this  manner  made  some  of  them 
inadmissible  as  evidence.  This  record  also 
shows  that  Jim  Freonan  bad  access  to  all 
these  exhibits  before  they  were  delivered  to 
the  sheriff,  wtiich  fact,  in  connection  with  the 
tampering  with  the  exhibits  after  they  were 
placed  In  the  custody  of  the  sheriff,  strength- 
ens the  theory  of  the  defendant  that  Jim 
Freeman  may  hare  been  the  guilty  person. 

For  the  reasons  stated  in  this  opinion,  this 
case  la  reversed  and  remanded,  with  direction 
to  proceed  In  accordance  with  the  views  here- 
in expressed.  The  warden  of  the  penitentia- 
ry at  McAlester  will  deliver  the  defendant 
to  the  sheriff  of  Creek  county,  who  will  hold 
him  in  custody  until  otherwise  ordered  ac- 
cording to  law. 

DOTLiB,  P.  J.,  and  MATSON,  J.,  ccmcnr. 


WADE  V.  STATE.    (No.  A-€5S3.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma. 
April  27,  1921.) 

(ByXlabu*  hy  ihe  Court.) 

I.  Indlotment     and     Information     «=s>4|(6)— 

Preliminary  examination   and   determination 

•f  commission  of  offense  and  probaiiUlty  of 

guilt  authorizes  flling  Information. 

Under  Const,  art.  2,  S  17,  providing  for  the 

prosecution  of  felonies  by  information,  after 


examination  and  commitment  before  an  ex- 
amining magistrate,  or  the  defendant  liaving 
waived  such  preliminary  examination,  it  is  the 
fact  that  there  was  a  preliminary  examination, 
or  a  waiver  thereof  and  a  judidal  determina- 
tion thereon  by  the  examining  magistrate  that 
the  offense  charged  in  the  complaint,  or  that  a 
felony  other  than  that  charged,  as  shown  by 
the  examination,  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  tlie  defend- 
ant guilty  thereof,  that  anthorizes  the  county 
attorney  to  file  an  information  for  the  offense 
charged  in  the  complaint  when  an  examination 
has  been  waived,  or  for  the  offense  sbovm  by 
the  evidence  on  the  examination,  for  which  the 
defendant  was  Held  to  answer. 

2.  Criminal  law  «=>2l  1(1)— Complaint  before 
magistrate  is  sufDctent  where  Jurisdictional 
facts  appear.  Including  statement  In  ordinary 
language  of  offense  charged. 

The  complaint  before  the  magistrate  need 
not  state  the  offense  diarged  in  technical  lan- 
guage, nor  in  such  specific  terms' as  is  required 
in  an  information,  and  is  sufficient  where  the 
jurisdictional  facts  appear,  including  a  state- 
ment in  ordinary  language  of  the  acts  or  omis- 
sions constituting  the  offense  charged. 

3.  Robbery  «=»24(l)— EvIdene*  held  to  support 
oonvlction. 

In  a  prosecution  for  robbery,  the  evidence 
examined,  and  Jield  sufficient  to  support  the 
verdict  of  conviction. 

Appeal  from  District  Court,  Le  Flore 
Ciounty;  W.  H.  Brown,  Judge. 

"Jim  Wade  was  convicted  of  robbery  In  the 
first  degree,  and  he  appeals.    AfiBrmed. 

Tom  W.  Neol  and  White  &  Reld,  aa  of  Po- 
teau,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  O.  I*  Ful- 
ton, Amt  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  This  appeal  Is  tr«Mn  a  Judg- 
ment rendered  upon  a  verdict  of  a  Jury  find- 
ing the  defendant,  Jim  Wade,  guilty  of  rob- 
bery In  the  first  degree  and  fixing  his  punish- 
ment at  10  years'  Imprisonmieat  in  the  peni- 
tentiary. 

The  information  in  substance  charged  that 
Jim  Wade  did  in  Le  Flore  county  on  or  about 
the  1st  day  of  September,  1918,  commit  the 
crime  of  robbery  in  the  first  degree.  In  that 
he  did  then  and  there  unlawfully,  willfully, 
and  feloniously  make  an  assault  upon  the 
person  of  one  O.  E.  Brans,  and  by  means  of 
force  and  fear  of  Immediate  Injury  to  Ids 
person,  and  by  threatening  to  shoot  the  said 
G.  B.  Evans  with  a  pistol  U  he  persisted,  the ' 
said  Jim  Wade  did  then  and  there  felonious- 
ly take  from  the  possession  and  immediate 
presence  and  against  the  will  of  the  said  C. 
E.  Evans  the  sum  of  $53,  lawful  money  of 
the  United  States,  the  property  of  the  St 
Louis  &  San  E^ancisco  Railway  Company, 
with  the  felonious  intent  then  and  there  to 
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otHiTert  tlM  same  to  hJa  own  vm  and  to  de- 
prire  tbe  said  owner  pennanently  thereof. 

Tbe  first  error  assigned  is  that  tbe  conrt 
•md  In  OTermllng  the  motion  to  qnash  the 
taifonnatlMi. 

The  defendant  before  pleading  to  tbe  In- 
formatlcm  filed  a  motion  to  set  aside  or  qnash 
the  information  upon  the  ground  that  no  pre- 
liminary examination  has  been  had  or  waiv- 
ed by  the  defendant  for  the  ofl'ense  charged 
in  the  Informatloa,  which  charges  an  of- 
fense dliferent  from  that  stated  in  the  com- 
plaint before  tbe  examining  magistrate,  and 
tor  this  reason  tbe  court  is  without  Jurisdic- 
tion to  tiy  the  defendant  upon  the  informa- 
tion. 

The  only  erldmce  Introduced  in  support 
of  said  motion  was  a  complaint  filed  on  the 
lOtb  day  of  September,  1918,  before  one  8.  T. 
Miner,  Justice  of  tbe  peace  of  Talibina  town- 
ship, Le  Flore  county,  in  wlilch  it  was  charg- 
ed: 

"That  Jtoi  Wad*  did  in  Le  Flore  county,  state 
of  Oklahoma,  on  or  about  the  1st  day  of  Sep- 
tember, 1918,  and  prior  to  the  making  of  this 
complaint,  commit  the  crime  of  highway  rob- 
bery in  manner  and  form  as  fotlOwa,  to  wit: 
On  the  morning  of  the  Ist  said  Wade  did  with- 
out antbority  of  law  by  threats  with  a  pistol 
in  hia  hand  pointed  at  one  F.  Brine,  tbe  opera- 
tor at  the  Frisco  station,  compel  him  to  deliv- 
er to  tbe  said  Wade  $65  in  silver  and  currency 
money  of  the  United  States,  contrary  to  etc." 

— which  complaint  was  sworn  to  by  H.  A. 
Daly.  The  Indorsement  thereon  Is  as  fol* 
lows: 

"It  appearing  to  me  that  the  offense  in  the 
within  information  has  been  committed,  and 
that  there  is  sufficient  canse  to  believe  that  tbe 
within-named  Jim  Wade  is  guilty  thereof,  I  or- 
der that  he  be  held  to  answer  the  same;  that 
he  be  admitted  to  bail  in  the  sum  of  one  thou- 
sand dollars  and  be  committed  to  the  sheriff 
unta  said  bail  is  givea 

"S.  T.  Miner,  Jnstice  of  tbe  Peace." 

[t1  Under  tbe  constituttonal  provision  (sec- 
tion 17,  art  2)  and  Code  of  Criminal  Proce- 
dure (section  6680,  Rev.  Laws),  it  is  the  fact 
that  there  was  a  preliminary  examination  or 
a  waiver  thereof  and  a  Judicial  determina- 
tion tbereon  by  the  examining  magistrate 
that  the  offense  charged  in  the  complaint,  or 
that  a  felony  other  than  that  charged  as 
shown  by  tbe  examination  has  been  commit- 
ted, and  that  there  is  sufficient  cause  to  be- 
Ueve  the  defendant  guilty  thereof,  that  au- 
thorizes tbe  county  attorney  to  file  an  in- 
formation for  the  offense  charged'  In  the  com- 
plaint -wben  examination  has  been  waived, 
or  for  the  offense  8ho>vn  by  tbe  evidence  on 
the  examination,  for  which  the  defendant 
was  held  to  answer.  Muldrow  v.  State^  16 
Okl.  Or.  649, 185  Pac.  332. 

The  defendant  in  his  brief  asserts  that  tbe 
complaint  does  not  charge  the  crime  of  rob- 
bery, because: 


"There  is  no  sUegatlon  that  tbe  property 
tnken  was  In  the  possession  of  F.  Evins,  or 
that  it  was  taken  from  his  person,  or  that  the 
taking  was  without  hia  consent,  or  that  there 
was  any  fear  of  immediate  personal  injnry  upon 
the  part  of  Bvlns,  or  that  the  property  taken 
was  Bot  the  property  of  the  defendant,  and 
that  the  ownership  of  the  property  is  not  al- 
leged; that  it  simply  charges  tbe  defendant 
with  the  offense  of  pointing  a  pistol  at  another." 

[2]  It  Is  wdl  settled  that,  where  the  de- 
fendant waives  tbe  right  to  an  examination, 
and  no  evidence  is  offered  by  tbe  state,  tbe 
charge  in  tbe  information  must  substantially 
be  the  same  as  that  stated  in  tbe  complaint 
However,  it  is  not  necessary  that  all  the  de- 
tails and  technical  allegations 'required  in  an 
Information  should  be  stated  In  tbe  com- 
plaint before  the  magistrate;  It  is  sufficient 
that  tbe  Jurisdictlonal  facts  appear,  includ- 
ing a  statement  in  ordinary  language  of  the 
acts  or  omissions  constituting  the  offense  in- 
tended to  be  charged. 

Our  Penal  (Tode  defines  the  crime  of  rob- 
bery as  follows: 

"Bobbery  is  a  wrongful  taking  of  personal 
property  in  the  possession  of  another  from 
his  person  or  immediate  presence  and  against 
his  will,  accomplished  by  means  of  force  or 
fear."    Section  2864,  Rev.  Laws. 

We  ttaink  tbat  alKthe  elements  constitut- 
ing the  crime  of  robbery  are  sufficiently 
stated  in  the  complaint  and,  while  not  stat- 
ed In  technical  language,  the  crime  is  stated 
In  ordinary  language  sufficient  to  inform  tbe 
defendant  of  tbe  nature  and  canse  of  the  ac- 
cusation against  liim. 

The  record  does  not  show  whetber  or  not 
tbe  defendant  waived  his  right  to  a  prelim- 
inary examinaticm,  or  whetber  or  not  an 
examination  was  held,  and  In  the  absence  of 
the  record  all  presumptions  favor  the  regu- 
larity of  the  proceedings  preceding  the  filing 
of  the  information. 

The  evidence  shows  that  about  3  o'clock  on 
tbe  morning  of  September  1,  1918,  C.  E.  Ev- 
ans was  in  charge  as  telegraph  <q)erator  of 
tbe  Frisco  Railroad  station  at  Talibina.  He 
tesUfled: 

"I  was  sitting  at  the  desk  writing.  The  de- 
fendant appeared  at  the  window  and  said,  'Jast 
hand  it  over.'  He  put  a  gun  up  in  my  face  and 
said,  'Just  give  me  your  change.'  B  got  up, 
and  he  said,  'Put  it  in  this  sock,'  and  he  banded 
me  a  sock.  I  took  it  and  went  and  got  all  tbe 
silver  in  the  till,  something  about  $40.  I  took 
it  back  to  him,  and  he  said.  Take  it  back  and 
put  in  the  greenbacks.'  I  said.  'All  right,'  and 
I  did.  It  all  amounted  to  $66.25.  I  took  it 
back  to  him,  and  he  said,  Tou  get  over  in  that 
comer,'  and  I  did.  He  had  on  a  blue  jumper 
and  a  blue  handkerchief  tied  over  tbe  lower 
part  of  his  face.  My  best  judgment  is  the 
defendant  is  the  man  that  robbed  me.    I  say 
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that  from  Us  eyes  and  liair. 
extra  long  barrel." 


The  gnn  was  an 


Here  witness  was  handed  tbe  pistol  taken 
from  defendant  and  Identified  the  platol  as 
the  gun  used  in  tbe  robbery. 

Two  or  three  witnesses  testified  to  seeing 
tbe  defendant  In  Talihlna  the  evening  before 
the  robbery. 

The  next  day  tbe  bine  overalls  and  blue 
Jumper  and  a  blue  handkerchief  was  found 
in  a  thicket  about  300  yards  from  the  sta- 
tion. 

Tobe  ESam,  a  wltneaa  for  the  state,  tes- 
tified: 

"I  know  the  gun  introduced  In  evidence.  I 
Bold  it  to  tbe  defendant,  Jim  Wade.  I  don't 
know  whether  it  was  in  August  or  September. 
I  came  back  to  Howe  from  South  Dakota  the 
19tb  or  20th  of  August  I  vras  not  back  many 
days  before  I  sold  it  to  him.  I  marked  the 
gun  so  if  it  was  ever  stolen  from  me  I  would 
know  it.  ,  Tou  can  see  the  mark  on  the  gun 
right  there.  At  the  time  I  sold  him  the  gun 
the  defendant  bought  a  blue  jumper  at  HoUi- 
days,  in  Howe,  and  told  me  that  he  bought  it 
80  people  would  not  see  the  gun  on  him." 

For  the  defoiae  R.  H.  Wood  testified: 

"Tobe  Elam  told  him  he  had  a  good  gun  he 
wanted  to  sell.  I  told  Jim  Wade,  and  he  said 
he  would  buy  it  The  next  morning  Tobe 
brought  the  gun  down  and  the  trade  was  made. 
I  believe  it  was  Friday,  the  6th  or  7th  of 
September.  It  was  before  Jim  Wade  moved  his 
things  away  from  Howe." 

As  a  witness  In  his  own  behalf  defendant 
testified: 

"I  work  over  at  I>i<^  ffidge  mines,  southeast 
of  Howe.  I  left  there  on  the  last  Friday  in 
August  in  a  wagon  with  Tom  Knight.  He  is 
dead  now.  We  got  to  Howe  Thursday,  and 
on  Saturday  we  got  to  Tahilina,  between  3  and 
6  o'clock.  We  went)  out  to  the  wagon  yard 
and  put  ap.  We  went  down  to  Prices  and  had 
sapper.  Then  we  went  to  a  show,  and  after 
the  show  we  went  back  to  the  wagon  yard  and 
went  to  bed.  I  did  not  rob  tbe  depot  The 
first  I  knew  of  It  was  when  I  was  arrested  at 
Wilburton.  The  pistol  in  evidence  is  mine.  I 
bought  it  from  Tobe  Blam  about  the  5th,  6th, 
or  7th  of  September,  1918. 

[3]  Some  exceptions  were  taken  during  the 
course  of  the  trial  to  the  admission  of  evi- 
dence bearing  upon  the  issues  in  the  case, 
but  we  are  of  tbe  opinion  that  none  of  them 
were  well  taken.  Vpoa  tbe  whole  case  we 
see  no  reason  to  doubt  that  this  convlctlffli 
was  justified  by  the  evidence. 

Finding  no  prejudicial  error,  tbe  Judgment 
ig  affirmed. 

AKMSTRONO  and  MAT80N,  JJ.,  concur. 


VANN  V.  STATE.    (No.  A3S38.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  25,  1921.) 

fSylUibiu  hv  the  Court.) 
Homicide  iS=3250,  354— Evidence  held  to  sus- 
tain oonvlction  of  murder  and  sentence  of  life 
Imprisonment. 
In  a  prosecution  for  murder,  evidence -ex- 
amined and  considered,  and  held  to  sustain  s 
verdict  of  guilty  of  murder,  with  imprisonment 
for  life  as  the  ponislmient 

Appeal  from  District  (Jourt,  C!reek  (bounty ; 
Earnest  B.  Hughes,  Judge. 

Ed  Vann  was  convicted  of  murder,  and  he 
appeals.    Affirmed.  ° 

F.  W.  Jacobs,  of  Sapulpa,  for  plalntUf  in 
error. 

Tbe  Attorn^  General  and  W.  C.  Hall,  Asst 
Atty.  (Sen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  Bd  Vann, 
herein  referred  to  as  tbe  defendant,  was  by 
Information  charged  with  the  crime  of  mur- 
der, committed  by  shooting  Augustus  Joseph, 
In  Creek  county,  on  or  about  the  19tb  day  of 
June,  1918.  He  was  duly  arraigned,  and  upon 
a  plea  of  not  guilty  be  was  tried,  convicted  of 
murder,  and  his  punishment  assessed  at  im- 
prisonment for  life  in  the  penitentiary. 
From  tbe  Judgm^it  rendered  in  accordance 
with  the  v^dlct  be  appeals. 

No  brief  has  been  filed,  and  we  have  not 
been  favored  with  an  oral  argument  in  be- 
half of  the  defendant  The  grounds  of  the 
motion  for  a  new  trial,  and  assigned  as 
error  in  the  i)eUtion,  question  tbe  sufficiency 
of  the  evidence  to  sustain  the  verdict 

A  substantial  statement  of  tbe  testimony 
of  each  witness  who  testified  In  tbe  case  is 
as  follows: 

Andrew  Fergus(w  testified: 

"I  live  in  Greek  county  near  I!dna,  within 
hallooing  distance  from  the  house  of  Augustus 
Joseph.  The  old  man  lived  in  a  log  bouse. 
His  son  lived  with  him,  also  a  granddaughter. 
At  the  time  of  the  homicide  the  defendant  Ed 
Vann,  was  staying  there.  The  evening  old  man 
Joseph  was  killed  I  was  on  my  way  to  church, 
and  I  noticed  that  the  old  house  where  old 
man  Joseph  kept  his  mules  was  on  fire.  I  went 
to  the  tent  where  bis  boy  generally  stayed, 
and  no  one  was  there,  so  I  called  to  the 
house,  and  no  one  answered.  Then  I  went  down 
to  the  old  house  and  looked  in.  Old  man  Jos- 
eph was  lying  on  the  floor  dead.  The  house 
overhead  was  burning.  I  called,  whooped,  and 
hallooed,  and  no  one  answered.  Then  I  heard 
a  noise  like  horses  running  behind  the  old  house 
to  the  north,  and  I  called  again,  and  didn't  get 
any  answer,  so  I  went  to  the  church  about  one 
half  mile  north,  and  notified  the  people,  and  five 
came  bade  to  the  fire  with  me.     We  found 
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had  taken  the  body  oat  of  the  house.  Then 
we  phoned  to  Beggs  for  the  officers,  and  they 
came,  and  va  questioned  the  defendant,  and  he 
(aid  that  he  went  for  the  mules  that  evening, 
and  left  two  oil  men  at  the  honse  in  close  con- 
Teraation  with  the  old  man.  He  said  one  of 
the  men  had  on  a  blue  serge  suit  and  a  straw 
hat,  and  his  dothes  seemed  to  be  dirtj  with 
oil,  and  the  other  man  had  a  bine  overalls  suit 
on  and  a  cap.  We  found  a  shotgun  shell  lying 
near  the  house,  and  asked  the  defendant  where 
it  came  from.  Be  said  early  that  morning  he 
shot  a  chicken  for  breakfast.  The  shell  and 
the  wadding  seemed  to  be  perfectly  dry,  and 
it  had  rained  off  and  on  that  day  until  about  4 
o'clock.  There  was  seven  or  eight  bales  of 
hay  upstairs  in  the  old  stable.  I  was  present 
when  the  oflScers  searched  old  man  Joseph's 
honse.  They  fonnd  a  double-barrel  shotgun  and 
a  Winchester  rifle.  Old  man  Joseph  had  been 
shot  in  the  neck  with  a  shotgun.  The  only 
stock  the  old  man  had  was  a  pair  at  mules." 

Clem  Dlzon  testifled: 

"I  live  north  of  old  man  Joseph's  house,  about 
half  a  mile,  near  the  church.  That  day  be- 
tween sundown  and  dark  the  defendant  passed 
my  place,  going  west  in  a  wagon.  He  was 
riding  with  my  brother-in-law,  coming  from 
church.  About  an  hour  later  I  was  at  6us 
Hallibufs,  not  quite  half  a  mile  north  from 
where  old  man  Joseph  lived.  The  defend- 
ant, riding  a  mule  and  leading  another,  came 
up  and  said,  1  believe  our  house  ia  afire.' 
We  got  up  and  went  out  to  where  he  was. 
He  said,  'Get  on  one  of  the  mules  and  ride.' 
I  got  on  one  of  the  mules,  and  we  rode  as 
hard  as  we  could  go,  and  down  about  the 
field  he  said,  "There  is  nothing  but  that  old 
honse  baming.'  We  went  on,  and  when  we  got 
there  I  started  towards  the  fire.  He  said, 
There  ain't  nothing  out  there  to  hurt  about' 
I  heard  some  chickens,  and  I  said,  "There  are 
some  chickens  in  there.'  I  went  and  looked  in 
the  old  house.  The  fire  was  overhead,  and  I 
saw  old  man  Joseph  lying  there.  I  called  him, 
but  he  did  not  answer,  so  I  grabbed  hold  of 
him  to  pull  him  out.  He  was  so  heavy  I 
didn't  pnll  him  the  first  pull,  so  the  defendant 
helped  me  pilll  him  out  of  the  hoiise.  I  looked 
aionnd,  the  old  man's  hat  was  lying  out  near 
the  honse  they  lived  in,  I  said,  *I  believe  this 
old  man  was  shot,  and  somebody  dragged  him  in 
this  old  house,  aiming  to  bum  him  up.'  He 
said,  'Yea;  that  is  about  it.'  So  I  began  to 
halloo.  He  said,  'Yon  reckon  if  we  would 
shoot  they  would  come  any  faster?  I  said, 
'Xes;  I  believe  they  would.'.  He  went  into  the 
house  and  got  a  Winchester,  and  comes  out  the 
door  and  shoots  straight  up.  Then  it  was  not 
long  before  people  began  to  gather." 

Aban  Scott  testified: 

"I  live  10  miles  southwest  of  Beggs.    Old  man 

Joseph  lived  about  half  a  mile  southwest  of  me 
on  the  same  place.  The  defendant  passed  my 
place  in  a  wagon  with  Clem  Dixon's  people  be- 
fore sundown  the  night  old  man  Joseph  was 
killed.  He  hallooed  to  me,  and  asked  me  for 
my  wagon.  That  night  after  services  had  start- 
ed at  the  church  he  came  back,  riding  a  mule. 
He  said:  'I  stayed  a  long  time,  didn't  I?    Do 
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Dixon   and  the  defendant  there.     They    you  reckon  I  will  get  to  church  In  time  for 

services?'  I  said,  'I  reckon  it  will  be  over  by 
the  time  yon  get  there.'  Be  said,  'I  would 
have  made  it  back  sooner,  bnt  I  had  to  go  into 
the  bottom  to  look  for  these  mules;  where  do 
yon  reckon  I  found  them?  I  said,  'Where?' 
He  said,  'I  found  them  in  the  school  yard; 
furthermore,  I  guess  yon  know  one  thing — 
Mr.  Joseph  snre  had  a  lots  of  company  at 
home.'  My  little  children  asked  him  who  were 
there,  men  or  women.  He  said,  "Men,'  and 
they  said,  'Who  were  the  men?'  He  said,  'Oil 
men.'  Well,  he  rode  on  a  little  piece  further, 
and  said,  'Look  here;  I  see  a  light  down  there 
in  your  field.'  I  said,  'I  guess  it  is  an  automo- 
bile light'  He  said,  'Xou  come  here;  it  is 
somebody's  honse;  come  and  look.'  Well,  we 
looked,  and  he  said,  'Don't  you  believe  that  is 
somebody's  house?'  Q^he  children  said,  'Ed,  do 
you  suppose  that  is  your  old  house?'  He  said, 
'I  will  go  on  back.'  I  said,  'There  is  harness 
tiiere  in  that  barn  ?'  He  said,  'Oh,  no ;  I  will  go 
back;  I  wonder  where  poor  old  man  Joseph 
is  at'  Be  went  back,  hallooing  fire,  towards 
Gus  Ballibut's  house.  I  went  on  behind  him, 
and  when  I  got  there  they  had  the  old  man 
out  The  fire  was  on  his  clothes;  his  pants 
were  burned;  there  was  a  gunshot  wound  in 
his  neck,  and  some  shot  in  his  jaw.  I  said  to 
the  defendant  'Ed,  bring  that  lantern  here.'  He 
said,  'I  can't  stand  that,'  and  I  said,  'What 
kind  of  a  hole  do  you  think  that  is  on  tliis 
old  man?*  He  said,  'A  bullet'  I  said,  'No; 
this  was  a  shotgun.'  We  all  stepped  back,  and 
I  said,  'Ed,  where  were  the  men  you  saw?' 
He  said,  'Bight  where  the  old  man  sat,  on 
this  box.'  I  said,  'If  yon  were  to  see  these 
two  men  again,  would  you  know  them?'  He 
said,  'I  don't  know;  they  would  go  off  and 
disfigure  themselves,'  I  said,  'Something  is 
got  to  be  done  about  this.'  He  said,  'They  are 
gone,  long  gone.  One  had  a  blue  overall  suit 
on  and  a  cap,  and  the  other  had  a  navy  blue 
suit  and  a  straw  hat  on.'  I  said,  'Well,  do  you 
suppose  they  are  down  in  the  bottom  ?'  He  said, 
"They  are  done  gone.'-  I  said,  'Did  they  have 
any  gun?'  He  said,  'I  didn't  see  any  gun; 
if  I  would  say  they  had  a  gun  I  would  -  tell  a 
lie.*  I  said,  'Maybe  they  got  his  gun  and  shot 
him.*  He  said,  "No;  there  wasn't  but  one  sheU 
on  the  place,  and  I  killed  a  chicken  with  it  this 
morning.*  I  examined  the  tracks;  there  were 
two  mule  tracks  straight  across  the  field  from 
old  man  Joseph's  house  to  my  house.  Ed  Vann, 
the  defendant  and  old  man  Joseph  were  crop- 
ping together  that  year,  and  the  defendant  lived 
with  old  man  Joseph." 

Gus  HalUbut  testifled: 

"I  live  about  700  yards  from  the  place  of  the 
killing.  Old  man  Joseph  had  a  pair  of  mules. 
On  the  day  he  was  killed  his  mules  were  near 
my  house.  Between  6  and  7  o'clock  that  eve- 
ning I  heard  old  man  Joseph  calling  the  mules, 
and  they  went  towards  his  house.  A  couple 
of  ^ours  later  I  heard  a  gunshot  It  went  off 
like  it  was  shot  in  a  hollow  tree.  About  a 
half  boor  later,  when  they  commenced  hallooing, 
I  went  over  to  Joseph's  place.  When  I  got 
close  I  saw  a  fire,  and  I  found  Ed  Vann,  the 
defendant,  and  Clem  Dixon  there.  The  old  man 
was  lying  there  dead,  with  a  gunshot  wound 
in  his  neck  and  a  few  shot  entered  his  face." 
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Kdward  Dawson  testified: 

'T.  live  near  Edna.  I  was  walking  the  half 
section  line,  going  to  churcli,  about  a  half  an 
hour  by  son,  and  saw  old  man  Joseph  sitting 
near  the  fence  in  his  yard.  No  one  else  was 
there.  Andrew  Ferguson  came  to  the  church 
with  the  news  about  the  killing.  It  must  have 
been  about  an  honr  later,  I  guess.  I  went 
back,  and  the  old  man  was  lying  dead,  not  far 
from  the  door  of  the  old  bam,  and  I  told  them 
they  had  better  pull  the  body  a  Uttle  further 
from  the  fire." 

Frank  Joseph  testified : 

"Hy  age  is  21  years.  Augustus  Joseph  wu 
my  father.  I  went  to  •  supper  the  night  be- 
fore the  day  of  the  killing.  The  defendant,  Ed 
Vann,  started  from  home  with  me.  Before 
we  left  he  asked  my  father  for  some  money. 
My  father  told  him  he  had  some  money,  but 
he  wanted  to  keep  it  to  clean  up  the  crop; 
that  Monday  he  was  going  to  buy  some  gro- 
ceries, and  later  in  the  week  he  would  go  to 
town  and  get  some  money  and  let  him  have 
some.  The  defendant  said,  'All  right,'  and  we 
started  across  the  field.  He  said,  'I  am  get- 
ting tired  of  this  way  of  doing.'  I  said,  'How  is 
that,  Ed?'  He  said,  1  am  going  to  leave  be- 
fore long,  and  I  am  liable  to  get  somebody 
before  1  leave.*  I  said,  'Ed,  I  would  not  do 
that;  yon  know  how  it  is  when  a  fellow  is  in 
tronble;  it  is  hard  to  get  out'  He  said.  Tea, 
but  I  know  my  business.'  We  went  on  to  Gas 
Hallibut's,  and  stopped  there.  The  next  morn- 
ing I  stopped  a  few  minutes  at  home  about  9 
o'clock.  My  father  had  a  Winchester  riffe  and 
a  12-gauge  shotgun.  There  was  only  one  load, 
and  it  was  in  the  shotgun.  It  had  No.  6  shot. 
My  niece  was  up  at  Ab  Scott's  home  that  day. 
My  father  and  Bid  never  had  any  tronble  that 
I  know  of." 

Andrew  Ferguson,  recalled,  testified: 

"While  I  was  milking  that  evening  about  dusk, 
I  heard  a  gun  fire,  and  it  was  about  two  hours 
after  .that,  on  my  way  to  church,  that  I  dis- 
covered the  fire." 

Clem  Dixon,  recalled,  testified: 

"The  next  day  we  measured  the  tracks  of  the 
mnles.  We  rode  from  Hallibut's  to  the  old 
man's  house.  The  tracks  from  there  went  an- 
gling across  the  field  to  Ab  Scott's.  They  were 
the  same  mule  tracks." 

F.  L.  Oarrlsoi  testified: 

"I  live  at  Beggs.  I  am  constable  In  Okmnlgee 
ooontgr.    The  night  Aognstos  Joseph  was  killed  [ 


I  was  called  out  tiiere.  When  we  ^ot  there 
it  was  about  11  o'clock.  I  talked  to  the  defend- 
ant He  said  he  left  the  place  just  a  few 
minutes  before  old  man  Joseph  was  killed;  that 
he  went  to  the  pasture  for  the  mules,  and  saw 
a  fire  over  here,  and  he  and  another  fellow 
came  back.  The  other  fellow  jerked  the  door 
open,  and  found  old  man  Joseph  lying  dead  in 
the  bam.  He  also  said  that  be  heard  some 
shots  that  evening,  and  that  old  man  Joseph 
had  shot  a  chicken  that  morning  with  his  shot- 
gun. I  examined  the  shotgun,  and  found  that 
it  had  been  freshly  fired.  I  examined  the 
shell  picked  np  in  the  yard,  and  it  was  dry. 
It  had  rained  that  day.  There  was  a  pool  of 
blood  where  the  old  man  was  shot.  He  was 
sitting  out  in  the  yard,  the  mark  of  the  chair 
was  there  where  he  feU  Over,  and  his  hat  was 
bloody.  There  was  a  trail,  showing  that  some- 
thing had  been  dragged  from  there  to  the 
bam.  I  arrested  Ed  Vann  that  night  and 
brought  him  to  Beggs,  and  turned  him  over  to 
the  officers  of  Creek  county.  The  next  day,  I, 
with  the  sheriff,  examined  the  place,  and  found 
the  tracks  of  two  mules  leading  from  Joseph's 
house  northeast,  almost  in  a  direct  line  to 
Gus  Hallibut's  place,  and  in  the  direction  of 
Ab  Scott's  place.  The  tracks  showed  that  the 
mules  were  mnning.  I  also  found  tracks  go- 
ing back  that  corresponded  with  those  going 
towards   Hallibut's   house." 

When  the  state  rested,  the  defendant  de- 
mnrred  to  the  evidence,  and  asked  the  court 
to  direct  a  verdict  which  the  court  refused 
to  do.  The  defendant  did  not  offer  any  evi- 
dence. 

The  record  Is  TOluminons,  but  the  fore- 
going BQfllclently  Indicates  the  nature  and 
character  of  the  testimony  developed  at  the 
trial. 

We  have  carefully  read  all  the  testlmomy, 
and  upon  the  undisputed  facts  and  drcum- 
Btances  which  the  evidence  shows  we  can- 
not resist  the  oondnsion  that  the  verdict  was 
fully  warranted  by  the  evidence,  and.  In  our 
opinion,  no  other  verdict  could  have  been 
reached  upon  a  dispassionate  and  Intelligent 
consideration  of  the  evidence  In  the  case.  A 
consideration  of  the  whole  record  disdoses ' 
no  reversible  error,  and,  accordingly,  the 
Judgment  of  the  trial  court  must  be,  and  la, 
affirmed. 


MATSON  and  BE8SKZ.  JJ,.  conciir. 
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fBvUaiu*  by  Ok*  Covrt.) 
\.  wnia  «=>634(8)— Remainder  to  ohildran  ef 
lff«  taaaat,  If  Im  baa  aay,  held  eontlngeat  un- 
til death  of  Ufa  tanant,  wbathar  will  ba  In- 
tarprotad  andar  lawa  of  llUaoia  ar  ^  Kaa- 
aaa. 
The  win  of  a  testator  who  redded  in  HU- 
Bois  {are  land  in  Kansas  to  hla  eon,  "to  haTe 
duTing  hla  life,  and  at  his  death  it  goea  to  his 
diildreo,  if  he  has  any  living;   if  not,  it  goes 
to  his   brothers   and  sisters   or  their   heirs." 
BeU,  the  remainder  was  contingent  nntil  death 
of  the  life  tenant,  whether  the  wiH  be  inter- 
preted according  to  the  law  of  Olinoia  or  ae- 
eording  to  the  law  of  Eanaaa. 

MdA'Hoaat  BvnaXmt  by  KiitorUl  8tc4tJ 
2.  Wllla  «=3634(7)-J"Poriod  of  dlatrlMtlaa" 
daflaad. 
The  expreaaion  "period  of  diatribatitMi''  ap- 
pfiea  to  those  caaes  in  which  there  haa  been 
a  conaerration  of  funds  or  property,  or  a 
keeping  intact  of  the  corpoa  of  the  estate  for 
some  desired  purpose  and  upon  accomplish- 
ment of  the  purpose,  the  fund  or  property  is 
divided  among  the  beneficiariea. 

Appeal  from  District  Gonrt,  Shawnee 
County. 

Action  by  Kate  Purl  against  Thomaa  C. 
Purl  and  others  to  quiet  title.  From  the 
Jadgment,  defendant  Mand  Pari  Billing  ap- 
peals.   Affirmed. 

See,  alaok  107  Kan.  814,  191  Paa  297. 

B.  S.  Qninton  and  Wateta  &  Waters,  all 
of  Tcveka,  for  appellants 

J.  J.  Schencl:  and  W.  B.  Atdilsm,  both  of 
l^^eka,  for  appellee. 

BUBCH,  J.  The  appeal  was  taken  from  a 
judgment  of  the  district  court  based  on  an 
interpretation  of  a  will,  the  decision  being 
that  a  remainder  to  children  of  a  life  ten- 
ant, if  he  had  any  living,  was  contingent 
nntil  death  of  the  life  tenant. 

Thomas  C  Purl  made  the  will  in  the  year 
1880.    The  will  begins  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Thomaa  C.  Purl,  of  Carrolton,  in  the  county 
•f  Oreen  and  state  of  IHinois,  being  In  good 
health  and  of  sound  mind,  do  make  this,  my 
last  will  and  testament,  that  my  land  at  my 
death  shall  b«  divided  between  my  children 
as  herein  prescribed." 

Several  children  were  given  land  "to  hold 
forever."  One  son  was  given  nothing,  be- 
cause his  share  of  the  testator's  land  had 
been  deeded  to  him.  The  first  item  of  the 
will  gave  land  to  a  daughter,  Caroline  Tun- 
nel, "to  bold  during  her  life,  and  at  her 
death  it  goes  to  Mary  Alice  Purl  [a  sister] 
and  Oliver  T.  Purl  [a  brother],  if  one  or  both 


PUBL  T.  PUBIi  186 

(WT  p.) 

of  them  are  living,  and  if  not,  it  goea  to  h» 
surviving  brothers." 

The  sixth  item  of  the  will  reads  as  fol- 
lows: 


"Fillmore  Purl  Is  to  have  the  northwest 
qaarter  of  section  thirty,  also  forty  acres  olt 
the  west  end  of  the  south  half  of  section  nine- 
teen, town  thirteen,  south  of  range  sixteen, 
east  of  the  sixth  principal  meridian,  contain- 
ing 200  acres  more  or  less,  in  Shawnee  coun- 
ty, Kansas,  to  have  during  his  life,  and  at 
his  death  it  goes  to  his  children.  If  he  has 
any  living;  if  not,  it  goea  to  his  brothers  and 
siatera  or  their  heira." 

The  testator  died  in  1891.  When  the  will 
was  made,  FlUmore  Purl  had  a  wife,  Kate 
Pari,  and  three  children.  Btfore  death  of 
the  testator  a  fourth  diild  was  bom.  Fill- 
more, Kate,  and  their  four  children  outlived 
the  testator.  One  of  the  children,  Francis, 
died  intestate  in  1907,  leaving  a  widow,  now 
Mand  Pnrl  Billing,  and  a  son,  Walter  Fran- 
da  PnrL    Fillmore  died  on  July  15,  1918. 

nie  action  was  commenced  by  Kate  Pnrl, 
on  July  16,  1918,  to  quiet  her  title  to  the 
land  described  in  tbe  sixth  item  of  the  will. 
The  defendants  in  the  action  were  the  sur- 
viving ciiildren  of  Fillmore  and  Kate,  and 
the  widow  and  son,  heirs  at  law,  of  the  de- 
ceased child,  FrandSk  The  claim  of  Kate 
Purl  was  disposed  of  in  the  case  of  Pnrl  v. 
Purl,  107  Kan.  314,  191  Pac.  297.  The  wid- 
ow and  child  of  Frands  dabned  that  the 
remainder  created  by  the  sixth  item  of  the 
will  vested,  at  death  of  the  testator  in  1891, 
in  the  four  chlldreai  of  Fillmore,  then  living; 
that  on  the  death  of  Frauds,  in  1907,  his 
widow  and  dilld  inherited  his  share  of  the 
land;  and  that  on  the  death  of  the  life  ten- 
ant in  1918,  they  became  entitled  tb  posses- 
sion. 

-  When  the  will  was  executed  and  when  the 
testator  died,  he  resided  in  the  state  of  Illi- 
nois. The  land  is  in  Kansas,  and  a  prelim- 
inary question  is  raised  with  respect  to  what 
law  governs  Interpretation  of  the  will.  The 
appellants  insist  that  the  law  of  Illinois  is 
controlling,  nie  Supreme  Court  of  Illinois 
and  this  court  are  in  substantial  accord  on 
the  subject  Title  to  land  must  be  derived 
according  to  the  law  of  the  place  where  the 
land  is  situated;  but  the  law  of  the  testa- 
tor's domicile,  with  which  he  was  probably 
familiar,  may  throw  light  on  his  intention. 
Peet  T.  Peet,  229  DL  841,  82  N.  B.  376,  13 
L.  B.  A.  (N.  S.)  780,  11  Ann.  Cas.  492;  Lar- 
ned  v.  Lamed,  98  Kan.  328,  168  Pac.  3.  The 
Supreme  Court  of  Illinois  and  this  court 
lllcewise  agree  upon  the  following  proposi- 
tions. The  intention  of  the  testator  is  to  be 
ascertained,  and  when  ascertained  it  must 
be  given  effect, '  unless  thwarted  by  some 
positive  rule  of  law.  That  IntenHon  must 
be  ezpressed  in  the  will,  and  extrinsic  facta 
may  not  be  considered  for  the  purpose  of 
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giving  effect  to  some  supposed  intention  not 
expressed  in  tbe  will.  A  wlU  speaks  from 
tbe  time  of  the  testator's  death.  A  remain* 
der  will  be  regarded  as  rested  rather  than 
contingent,  nnless  such  an  Interpretation 
would  contravene  the  testator's  expressed 
intention.  A  devise  may  vest,  although 
time  of  enjoyment  may  be  postponed.  A 
testator  may,  however,  within  certain  limi- 
tations, not  now  important,  control  disposi- 
tion of  his  property  by  his  will.  He  may 
make  a  particular  devise  speak  as  of  a  time 
subsequent  to  his  death,  and,  should  he  do 
so,  his  intention  must  prevail.  The  whole 
wUl  should  be  considered,  in  tbe  search  for 
Intention. 

Assuming  for  tbe  'present  that  the  testa- 
tor undertook  to  express  a  devise  of  Kansas 
land  according  to  Kansas  law,  this  court 
would  say  the  remainder  was  contingent  un- 
til death  of  the  life  tenant.  If  the  course 
of  the  testator's  thought.  Indicated  by  the 
simple  words  be  used,  he  followed  step  by 
step,  tbe  will  la  free  from  ambiguity.  Tbe 
land  is  given  to  Fillmore  for  his  life;  at 
his  death  it  goes  to  others;  it  goes  to  his 
children,  if  he  has  any  children  living;  if 
he  has  no  children  Uving,  it  goes  to  his 
brothers  and  sisters.  The  testator's  mind 
was  occupied  with  two  things ;  who  should 
enjoy  the  land  at  his  death,  and  then  who 
should  enjoy  the  land  at  Elmore's  death. 
He  was  not  concerned  at  all  about  such  of 
Fillmore's  children  as  were  alive  at  the  date 
of  his  own  death.  Fillmore's  life  estate  com- 
menced then,  and  tbe  testator  looked  for- 
ward to  what  should  become  of  the  land  at 
the  death  of  Fillmore.  If  Fillmore,  at  his 
death,  should  leave  living  children,  the  land 
should  then  go  to  them;  otherwise  to  bis 
brothers  and  sisters.  Whether  the  first 
class  of  remaindermen  would  be  in  existence 
at  all,  and,  if  so,  who  would  compose  it, 
could  not  be  determined  until  Fillmore  died. 

The  interpretation  proposed  by  the  appel- 
lants would  make  the  will  read  in  this  way: 
Fillmore  and  his  children  are  to  have  the 
land  at  my  death,  Fillmore  to  have  it  during 
his  life,  and  at  bis  death  it  goes  to  his  chil- 
dren, if  he  has  any  living  at  my  death;  If 
he  has  no  children  living  at  my  death,  it 
goes,  at  his  death,  to  his  brothers  and  sisters 
or  their  heirs.  A  layman,  with  mind  un- 
constrained by  canons  of  interpretation,  and 
nnoonfused  by  contradictorg^  declsdons  ar- 
rived at  by  application  of  the  same  canon  to 
the  same  words,  would  say  tbe  proposed  in- 
terpretation is  incorrect.  The  qualification, 
"if  he  has  any  living,"  Is  one  of  survivor^ 
ship  which  renders  imcertain  the  going  of 
the  land  at  Fillmore's  death,  and  the  remain- 
der is  one  to  children  of  a  life  tenant,  If  any 
survive  him. 

[1]  Tbe  ablest  Khglish  and  American  text- 
writers  agree  that  a  remainder  of  the  char- 
acter just  described  is  contingent:  Leake 
on  Property  in  Land  (2d  Ed.)  p.  235,  to  A. 


for  life,  remainder  to  his  children  Uving  at 
his  decease;  Gray,  The  Rule  Against  Per- 
petuities (3d  Ed.)  p.  86,  to  A.  for  life,  remain- 
der to  such  of  his  children  as  survive  him; 
1  TlflTany,  Real  Property  (2d  Ed.)  pp.  489, 
494,  to  A.  for  Ufe,  remainder  to  liis  children 
living  at  his  death ;  and  the  Supreme  Court 
of  Illinois  is  of  the  same  opinion.  In  the 
case  of  Blakeley  t.  Mansfidd,  274  IlL  183, 
113  N.  E.  38,  the  testator  made  devises  to 
his  children  for  life,  and  ."after  their  death 
to  go  and  descend  to  their  children  if  any 
survive  them."  274  HI.  134,  113  N.  B.  39. 
In  the  case  of  Brown  v.  Kamerer,  276  111. 
69,  114  M.  R  644,  the  testator  gave  property 
to  his  son,  Lewis  A.  Kamerer,  for  life,  with 
remainder,  at  death  of  Lewis  A.  Kamerer, 
to  Ills  children,  if  he  should  leave  any  chil- 
dren surviving  him.  Tbe  court  was  famil- 
iar with  the  method  of  interpretation  which 
sometimes  regards  words  such  as  "after 
their  death"  and  "at  the  death  or'  as  de- 
scriptive of  termination  of  the  life  estate. 
Tbe  court  was  familiar  with  the  test  ap- 
plied, that  present  capacity  of  a  remainder 
to  take  effect  if  the  possession  were  to  be- 
come vacant  makes  a  vested  and  not  a  con- 
tingent remainder.  The  court  had  many 
times  considered  postponement  of  divlslcm 
for  convenience  of  funds,  or  to  permit  en- 
joyment of  a  life  estate.  Tbe  court  held 
the  remainders  were  ccmtingent,  and  not 
vested.  In  each  case  the  contingency  of  sur- 
vival entered  into  the  description  of  tbe  re- 
maindermen. 

The  appellants  dte  the  cases  of  Carter  v. 
Carter,  234  lU.  607,  85  N.  B.  292,  and 
Thomas  V.  Thomas,  247  HI.  643,  93  N.  E. 
344,  139  Am.  St  Rep.  347,  as  identical  with 
this  one,  and  as  controlling.  In  the  Carter 
Case,  the  testator's  second  wife,  Mary  Jane 
Carter,  was  given  a  life  estate  in  land. 
Should  she  remarry,  the  rents  were  to  go  to 
the  support  of  seven  named  children  of  the 
testator  and  the  life  tenant  The  will  then 
provided : 

"And  at  the  death  of  the  said  Mary  Jane 
Carter  said  lands  to  be  equally  divided,  either 
in  parcels  or  value,  amongst  the  above-men- 
tioned children."    234  lU.  509,  86  N.  E.  298. 

The  remainder  was  held  to  be  vested.  In 
the  Thomas  Case,  the  will  gave  land  to  the 
testator's  daughter  for  life,  and  then  con- 
tinued, "And  at  her  decease  the  same  shall 
be  divided  among  her  children  in  fee,  share 
and  share  alike."  247  lU.  544,  93  N.  E.  344. 
139  Am.  St  Eep.  347.  In  tbe  opinion  tbe  court 
said  the  case  could  not  be  distinguished  In 
principle  from  that  of  Carter  v.  Carter.  If 
the  appellants  were  able  to  obliterate  from 
the  Purl  will  the  phrase  "if  be  has  any  liv- 
ing," the  Carter  and  Thomas  Oases  might 
be  pertinent;  and  this  distinction  was  ex- 
pressly drawn  la  the  opinion  In  the  Thomas 
Case: 
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"The  rtile  contended  for  by  appellants  is  ap- 
plicable tn  cases  where  the  postponement  of 
the  period  of  distribution  is  for  reasons  per- 
sonal to  the  devisees,  or  in  cases  where  the 
language  clearly  indicates  an  intention  that 
the  remainder  is  to  vest  only  in  such  members 
of  the  dasa  as  surrive  the  period  of  distribu- 
tion. There  ia  dearly  no  word  of  Burvirorship 
in  the  clause  in  question."  247  IlL  p.  646, 
93  N.  B.  S44.  139  Am.  St.  Bep.  847. 

[2]  The  expression  "period  of  diertribu- 
tion,"  properly  applies  to  those  cases  only  in 
which  tbere  baa  been  a  conservation  of 
funds  or  property,  or  a  keeping  intact  of  the 
oorpua  of  the  estate,  or  some  similar  ar- 
rangement, tor  some  desired  purpose.  When 
the  porpoae  has  been  accomplished  the  fund 
or  property  is  divided  among  benefldaries. 
Freqtfently  the  expression  is  used  loosely. 
Tbere  Is  no  period  of  dlstribntlon  in  the  Pari 
wUL  mere  are  distinct  and  successiTe 
taldnga  of  the  same  land,  first  by  the  life 
tenant  for  his  life,  and  then  by  the  remain- 
dermen In  fee>.  With  the  testator's  mind 
dwelling,  not  on  the  time  of  his  death,  bat 
on  the  time  of  Fillmore's  death,  and  on 
where  the  land  should  go  at  Fillmore's 
deatb,  the  testator  gave  to  children  of  Fill- 
more If,  and  only  tf,  Fillmore  was  survived 
by  children. 

In  the  Carter  Case,  It  was  said  the  only 
object  in  postponing  division  of  the  estate 
among  named  children  who  were  all  alive 
was  that  the  second  wife  might  enjoy  It  du> 
tag  her  lifetime  or  widowhood.  An  inclina- 
tion to  treat  a  life  estate  as  a  sort  of  curtain 
raiser,  to  be  endured  until  the  main  per- 
formance— enjoyment  of  the  remainder— 
commoices,  is  not  ai^Mrent  in  other  dect 
slona.  In  the  case  of  Brewlck  v.  Anderson, 
267  HI.  69,  107  N.  E.  878,  real  and  personal 
property  were  given  to  the  testator's  vdfe 
for  life.  The  next  daose  of  the  will  fol- 
Iowb: 

"At  the  death  of  my  beloved  wife,  Johanna 
Johnson,  it  is  my  will  and  desire  to  then  have 
all  of  my  real  estate  that  I  die  possessed  of, 
tagether  with  ail  personal  property  then  be- 
lon^g  to  my  said  estate,  after  all  jnst  debts 
of  my  said  wife  have  been  paid,  to  be  devided 
eqnaly  among  my  children,  share  and  share 
alike,  and  in  case  of  the  death  of  any  of  my 
children  before  the  distribution  of  my  said 
estate,  then  in  case  they  have  left  at  said 
time  ot  distribution  any  living  Issue,  then 
said  child  or  children  to  take  the  part  of  my 
deceased  chOd  or  children."  267  HI.  170,  107 
N.  E.  870. 

In  the  opinion  the  court  said : 

"Where  there  is  a  devise  to  a  dass,  as  to 
the  children  of  the  testator,  and  the  gift  is 
postponed,  pending  the  termination  of  a  par- 
ticular estate  which  intervenes  between  the 
death  of  the  testator  and  the  period  of  dis- 
tribution of  the  estate  devised  to  the  class, 
those  members  of  the  dass,  and  those  only, 
take  who  are  in  existence  at  the  arrival  of  the 
time  for  distribution,  as  at  the  death  ot  a 


life  tenant,  unless  there  is  partScnIar  language 
in  the  will  showing  a  different  intention."  267 
HI.  p.  171,  107  N.  B.  879. 

The  appellants  say  that  In  the  Brewlck 
Case  the  life  estate  was  given  in  one  dause 
of  the  will  (the  first),  while  the  remainder 
was  given  in  another  (the  second).  This  ob- 
8ervati(m  is  out  of  harmcmy  with  appellants' 
Insistence  that  everything  "within  the  four 
comers  of  the  will"  must  be  considered. 
The  appellants  say  further  that  the  life  ten- 
ant's debts  were  to  be  paid  out  of  the  es- 
tate before  dlstrlbuticn.  While  such  pay- 
ment might  affect  quantity  of  estate,  it  did 
not  affect  membership  of  the  class  of  remain- 
dermen, and  the  dedsion  was  rested  on  the 
latter  contingency. 

Mr.  Kales  criticizes  the  decision  In  the 
Brewlck  Case,  and  submits  that  the  princi- 
ple of  interpretation  tbere  stated  is  subject 
to  gravest  doubt  Kales'  Estates,  Future  In- 
terests (2d  Ed.)  f  353.  This  court  is  not  now 
concerned  with  the  merits  of  the  decision, 
and  Mr.  Kales,  who  Is  qualified  to  speak, 
recognizes  that  the  Supreme  Court  of  Illi- 
nois is  committed  to  the  doctrine  of  the  Bre- 
wlck Case.  Conceding,  however,  that  gift 
to  a  dass,  postponed  pending  terminaticm  of 
a  life  estate.  Is  not  per  se  sufficient  to  indi- 
cate that  the  remainder  is  contingent,  the 
Brewldc  Case  was  correctly  decided  on  the 
facts,  and  there  is  no  dispute  in  the  author- 
ities that  when  the  condition  of  surviving  a 
life  tenant  is  attached  the  remainder  Is  con- 
tingent 

In  Kales'  Estates,  Fntnre  Interest!  (2d 
Ed.)  I  809,  tt  is  said: 

"Perhaps  the  commonest  example  of  a  con- 
tingent remainder  is  where  after  a  life  estate 
an  interest  is  limited  to  individuals,  or  to  a 
dass,  provided  they  survive  the  life  tenant" 

A  number  of  Illinois  cases  are  cited  In 
support  of  this  text,  among  them  being  Barr 
V.  Gardner,  259  HI.  266,  102  N.  EI.  287.  In 
that  case  a  clause  of  the  will  gave  to  the 
testator's  wife  half  of  his  property  for  her 
life.  The  next  dause  disposed  of  the  re- 
mainder: 

"At  the  death  of  my  wife  I  give  and  be- 
queath the  remainder  of  the  aforesaid  half  of 
the  estate  to  my  lineal  heirs  should  there  be 
any  living,  if  not,  then  to  the  heirs  of  my 
blood."     269  ni.  2S8k   102  N.   B.   28a 

The  court  held  the  remainder  to  be  con- 
tingent, because  it  could  not  be  known  until 
the  death  of  the  wife  whether  there  would 
be  lineal  heirs  of  the  testator  living  at  that 
tim& 

Commenting  on  the  Barr  Case,  the  appel- 
lants say  the  life  estate  was  given  In  a  sep- 
arate paragraph,  which  ended  with  a  period, 
and  the  remainder  consisted  only  of  what 
was  left  of  the  estate — ^matters  which  were 
not  of  the  slightest  consequence  in  deter- 
mining   the   question    whether    the   words 
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"BboTiM  there  be  any  IMng,"  paralleled  In 
fhe  Purl  win  by  "If  he  has  any  living,"  made 
the  remainder  contingent  Commenting,  fur- 
ther, the  appellants  say  the  words  of  the 
quoted  portion  of  the  Barr  will  are  not 
words  of  termination,  but  of  a  bequest  at  a 
fixed  time,  whidi  U  true.  In  the  Purl  will, 
the  words  "at  his  deatli,"  stand  for  the 
first  six  words  of  the  Barr  will,  "at  the 
death  of  my  wife" ;  and  the  two  words,  "it 
goes,"  stand  for  the  more  elaborate  express- 
ed gift  and  descrlptloin  in  the  Barr  will,  "I 
give  and  bequeath  the  remainder  of  the 
aforesaid  half  of  the  estate."  Continning 
the  comparison,  "to  his  children"  are  the 
oonnterpart  of  "to  my  lineal  beira,"  and  the 
two  wills  are  identical  in  stracture  and  le- 
gal effect 

Tbe  Barr  Case  was  approved  and  followed 
In  the  cases  of  Collins  v.  Sanitary  District, 
270  111.  108,  110  N.  E.  318,  Brown  v.  Kam- 
erer,  276  111.  68,  114  N.  EJ.  644.  Kamerer  v. 
Kamerer,  281  111.  687,  117  N.  B.  1027,  and 
Cole  y.  Cole,  202  lU.  64,  126  N.  B.  752. 

In  the  case  of  Burlet  v.  Burlet  246  IlL 
S68,  92  N.  B.  866,  the  will  reads  as  follows: 

■^  give,  devise  and  bequeath  onto  my  b»- 
loved  hneband,  Frank  Bnrlet,  any  and  all  real 
estate,  personal  estate  and  mixed  property,  of 
whatsoever  kind  or  diaracter,  for  and  daring 
ids  natural  life,  and  all  that  remains  at  hia 
death  I  give,  devise  and  bequeath  onto  my  be- 
loved children,  share  and  share,  or  the  sur- 
vivor or  survivors  of  tbem,  and  tbeir  heirs." 
246  m.  664,  92  N.  B.  966. 

The  contention  was  that  the  remainder 
clause  should  be  read  as  follows:  "unto  my 
beloved  children,  share  and  share,  or  the 
snrvlvor  or  survivors  of  them  at  my  death, 
and  their  heirs."    The  court  said: 

"The  decisions  in  regard  to  determining 
when,  in  cases  such  as  this,  the  survivorship 
is  referred  to  the  time  of  the  death  of  the 
testator  and  when  to  the  death  of  the  person 
to  whom  has  been  given  an  intervening  inter- 
est are  not  in  entire  harmony.  Tbe  rule  now 
prevaiBng,  and  which  we  follow,  is,  that  where 
a  gift  to  survivors  is  preceded  by  a  life  or 
other  prior  interest  it  takes  effect  in  favor  of 
those  who  survive  the  period  of  distribution, 
and  those  only,  unless  a  special  contrary  in- 
tent is  found  in  the  wm."  246  lU.  566,  92  N. 
B.  966. 

The  appellants  make  the  following  wholly 
Irrelevant  comment  on  this  decision: 

"It  is  perfectly  plain  that  only  sudt  proper- 
ty as  remained  at  the  death  of  Frank  Burlet, 
the  husband,  was  given  and  devised'  to  the 
children." 

There  are  four  mutually  dependent  constita 
nents  of  the  remainder  clause  of  the  Purl 
will,  all  ct  which  are  indispensable  to  ex- 
pression of  the  testator's  thought: 

"at  hia  death 
it  goes 

to  his  children, 
it  he  has  any  liring." 


In  order  to  compel  On  foarth  element  to 
speak  as  of  the  date  of  the  testator's  death, 
it  is  necessary  to  change  the  uniform  and 
consistent  time  sense  of  the  clause,  and  to 
interpolate  at  the  end  of  it  the  words  "at 
my  death."  It  is  not  possible  to  derive  any 
such  meaning  from  the  words  the  testator 
used. 

In  the  nearly  800  volumes  of  the  Illinois 
reixjrts  may  l>e  found  conflicting  dedsions: 
Generally,  the  want  of  harmony  has  result* 
ed,  not  from  reading  the  will  under  consid- 
eration but  from  running  it  through  the 
mutilating  gantlet  of  "rules  for  the  Interpre- 
tation of  wills."  Some  observations  on  that 
subject  may  be  found  in  the  case  of  Bryant 
V.  Planner,  99  Kan.  472,  162  Pac.  280.  One 
of  those  rules  is  that  "a  remainder  must  be 
construed  to  be  vested  If  possible."  While 
tbe  mechanical  method  of  interpreting  wills 
prevailed,  this  rule  was  an  obsession  of  some 
courts  and  text-writers  who,  therefore,-  gave 
It  exaggerated  importance.  Some  of  the 
rules  for  the  interpretation  of  wills  and 
some  of  the  terminology  accompanying  that 
subject,  are  no  more  than  inventions  em- 
ployed  for  the  purpose  of  converting  con- 
tingent into  vested  remainders.  Tbe  correct 
doctrine  is  stated  by  tbe  Supreme  Court  of 
Illinois  in  the  recent  case  of  Smith  v.  Ches- 
ter, 272  IIL  428,  112  N.  B.  825,  Ann.  Cha. 
1917A,  926: 

"We  are  not  nnmindfal  of  the  rule  that  in 
cases  of  doubt  or  ambiguity  in  the  language 
used^in  creating  a  remainder  a  constructioD  is 
favored  that  will  make  the  remainder  a  vested 
one,  but  such  rule  must  give  way  to  the  in- 
tention of  the  testatrix  as  expressed  in  the 
will."  272  ni.  444,  112  N.  B.  330,  Ann.  Cas. 
1917A.  925. 

There  is  no  otber  rule  which  either  re- 
quires or  permits  the  language  of  the  Purl 
will  to  be  distorted  into  expression  of  a  re- 
mainder vested  in  the  children  of  Fillmore 
living  at  the  time  of  tbe  testator's  death. 

The  appellants  say  interpretation  of  the 
remainder  clause  of  the  sixth  item  of  the 
will  is  controlled  by  the  introductory  clause, 
"That  my  land  at  my  death  shall  be  divided 
between  my  children,  as  herein  prescribed." 
Tbe  effect  of  that  clause  was  spent  in  the 
devises  to  children.  It  does  not  extend  to 
the  subject  of  remainders  after  devises  to 
cUldren.  If  it  did  so,  it  would  exclude  the 
remaindermen  from  taking  at  the  testator's 
deatlu 

The  ai^jeilants  demand  to  know  why  the 
testator  should  desire  to  prevent  vesting  of 
estate  in  his  grandchildren  at  his  death. 
The  court  is  not  concerned  with  the  testa- 
tor's reasons  for  what  he  did.  Its  task  is 
finished  when  it  ascertains  what  he  did.  If 
obliged  to  indulge  in  speculation,  the  court 
would  suggest,  as  an  answer,  in  order  to  ex- 
clude Kate  Purl  from  all  participation  in 
the  testator's  estate^  Just  as  his  daughter's 
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difldren  and  other  Tnimds  were  exdaded 
by  the  life  estate  and  contingent  remainders 
given  In  the  first  Item  of  the  will. 

The  Judgment  of  the  district  ooort  la  af- 
firmed. 

All  the  Justices  concunlns. 


(108  Kan.  819) 

ELLIS  V.  FRATERNAL  AID  UNION. 
(No.  23132.). 

(Sapreme  Ooort  «f.  Kansas.     April  9,  1921.) 

(ByUalm*  by  the  Courts 

1.  ImaranM  «=9719(l)— SuspsoaloR  of  provi- 
sion forfeltlaa  membership  by  aogaglng  la 
military  service  during  "period  of  war"  held 
retroactive. 

A  fraternal  beneficiary  societ7  which  had  a 
conatitutioiial  provision  that,  if  a  member  en- 
gaged in  military  service,  it  would  operate  to 
forfeit  his  membership,  adopted  a  resolution 
that  the  provision  "be  and  the  same  is  hereby 
suspended  and  repealed  during  the  period  of  the 
war,"  and  afterwards  it  contested  a  claim  for 
a  benefit  on  the  life  of  a  member  who  bad  en- 
tered military  service  and  had  died  of  wounds 
received  in  action  in  France,  prior  to  the  adop- 
tion of  the  resolution,  hdd,  that  the  resolution 
was  retroactive  in  its  operation,  and  that  the 
beneficiary  was  entitled  to  recover  on  the  cer- 
tificate. 

2.  iBsaraaca  «s>825(l)— Effoet  of  rotolutloa  of 
frateraaj  benefit  society  saspending  provision 
for  forfeiting  membership  by  engaging  la  mil- 
itary service  held  for  court. 

The  force  and  effect  of  the  resolution  was 
a  qnestion  of  law  for  the  trial  court,  and  no 
error  was  committed  by  the  court  in  instruct- 
ing the  jury  that  the  pleaded  fact  that  the  mem- 
ber had  entered  military  service  was  not  a  de- 
fense. 

3.  iBsnraiice  $=3755 (4)— Insurer  held  estopped 
to  claim  forfeiture  of  benefit  oertlflcate  by 
payment  of  assessments  otherwise  than  as 
prescribed. 

Nor  was  any  error  committed  in  Instructing 
the  jury  that,  if  the  defendant  or  Its  agent  by 
a  course  of  conduct  in  transacting  its  business 
with  its  members  led  the  insured  to  believe  that 
assessments  might  be  paid  in  a  particular  man- 
ner and  at  times  other  than  those  specified  in 
the  by-laws  or  contract,  it  would  be  estopped 
to  claim  a  forfeiture  because  the  assessments 
were  not  paid  strictly  at  the  times  and  in  the 
manner  prescribed  in  the  by-laws. 

4.  SafBoieacy  of  Instrectioas. 

Other  rulings  in  charging  the  Jax7  are  held 
to  be  without  material  error. 

6b  Insaranoa  «=98 19(2)— Evidence  supporting 
finding  of  payment  of  assessment 
The  evidence  examined,  and  it  is  held  that 
the  evidence  is  sufficient  to  support  a  finding 
of  a  payment  of  the  assessment  in  qnestion. 

Appeal     from    District    Court,    Douglas 
County. 


Action  by  Sallie  B.  Enis  against  the  Fra- 
ternal Aid  Union.  Judgment  for  plaintiff, 
and  defendant  appeals.    ACBrmed. 

Qeo.  B.  Allen,  of  Kansas  City,  for  appel- 
lant. 

M.  A.  Oorrlll,  of  Lawrence,  for  appellee. 

JOHNSTON,  a  J.  Thto  is  an  acticm  by 
Sallie  B.  Ellis  to  recover  on  a  benefidary  cer^ 
tlflcate  issued  by  the  Fraternal  Aid  Union 
on  the  Ufe  of  her  son,  Balph  Ellis,  who  en-  . 
tered  the  military  service  and  died  In  France 
on  August  13,  1018,  of  wounds  received  in 
battle.  She  recovered  a  Judgment,  from 
which  defendant  appeals. 

Errors  are  assigned  on  rulings  of  the  court 
relating  to  the  interpretation  of  a  resolution 
and  rule  of  the  d^endant  suspeudlng  a  sec- 
tion of  Its  constitution  which  prohibited  the 
insurance  of  those  engaged  in  military  serv- 
ice and  provided  that  the  certificate  of  a 
member  in  entering  that  service  should  at 
once  become  void.  The  principal  question 
involved  is  raised  upon  defendant's  demurrer 
to  plaintlCTs  reply  and  also  upon  the  in- 
structions given  by  the  court,  and,  as  the 
several  rulings  present  the  single  question, 
they  may  be  considered  together.  Balph 
Ellis  became  a  member  of  the  Praternal  Aid 
Union  on  June  29,  1915,  and  there  was  issued 
to  him  a  certificate  for  a  benefit  of  $500  in 
which  his  mother  was  named  as  beneficiary. 
In  February,  1918,  be  entered  the  military 
service,  was  trained  for  a  brief  period  and 
then  sent  to  France,  where  he  landed  on 
June  23,  1918.  He  was  immediately  sent  to 
the  front  and  into  battle  and  died  of  wounds 
received  In  action  on  August  13,  1918.  The 
constitution  of  the  unlMi,  as  we  have  seen, 
prohibited  the  insurance  of  those  who  en- 
giisert  in  military  service,  but  it  appears  that 
assessments  were  paid  to  and  received  by 
the  cullection  agent  of  the  union  after  it  was 
known  that  the  insured  had  been  inducted 
into  the  army.  On  August  SO,  1918,  the  ad- 
visory board  of  the  union,  which  it  Is  con- 
ceded had  authority  to  suspend  or  abrogate 
contltutional  provisions,  passed  the  resolu- 
tion susspcndlns:  the  provision  as  to  members 
in  military  service  upon  the  Interpretation 
of  which  the  rights  of  the  plaintiff  to  the  in- 
suratiee  depends.  It  was  headed  "No  Slack- 
ers in  the  Fraternal  Aid  Union,"  and  after 
reciting  in  efTect  that  at  the  beginning  of  the 
war,  when  only  men  between  the  ages  of  21 
and  31  were  called  to  service,  the  advisory 
board  did  not  then  deem  it  advisable  to  make 
the  whole  membership  take  the  risk,  but  un- 
der the  new  draft  law,  under  which  men 
were  drawn  for  service  in  the  army  and  navy 
between  the  ages  of  18  and  46,  and  the  great- 
er part  of  the  membership  of  the  union  was 
Involved,  that  therefore  the  whole  member- 
ship should  pay  the  risk,  after  further  stat- 
ing that  the  union  is  anxious  and  willing  to 
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aid  and  assist  the  goTemment  In  every  way 
possible  in  helping  to  win  the  war,  pro- 
ceeded: 

"Now,  therefore,  be  it  resolved  by  the  ad- 
visory board  of  the  Fraternal  Aid  Union,  In 
pursuance  to  the  power  vested  in  said  board  by 
its  constitution,  the  said  board  hereby  suspends 
and  repeals  that  portion  of  its  constitution,  to 
wit,  that  portion  of  section  56  which  classes 
army  officers,  soldiers,  sailors,  naval  officers, 
aeronauts,  aviators,  and  those  engaged  in  sub- 
marine work  as  being  engaged  in  prohibited  oc- 
°  cupations  be,  and  the  same  is  hereby,  suspend- 
ed and  repealed  for  a  period  during  the  war 
and  as  long  thereafter  as  it  may  be  deemed  ad- 
visable by  said  advisory  board;  and  be  it  fur- 
ther resolved  that  all  the  members  of  the  Fra- 
ternal Aid  Union  shall  remain  on  the  same  basis 
as  to  rates  for  said  period  for  the  purpose  of 
liquidating  its  mortuary  liability  and  other 
claims  as. they  are  at  the  present  time." 

[t]  Ralph  Ellis  had  died  of  wounds  on  Au- 
gust 13,  1918,  17  days  before  the  adoption  of 
the  resolution.  The  question  is  whether  the 
suspension  and  r^eal  of  the  provision  was 
meant  to  operate  only  in  the  future  or  In- 
tended to  cover  the  i>erlod  of  the  war.  In 
the  ruling  on  the  demurrer  as  well  as  on  the 
instruction  the  court  in  effect  held  that  the 
suspension  was  retroactive  in  its  .operation, 
and  that  the  phrase  "for  a  period  during  the 
war"  meant  the  whole  time  of  the  war.  The 
general  rule  is  that  a  by-law  or  resolution 
like  the  one  in  question  is  to  be  interpreted 
as  prospective  in  operation  tinless  the  lan- 
guage employed  indicates  an  Intention  that 
it  shall  act  retrospectively.  It  may  be  noted 
that  the  resolution  does  not  provide  that 
eu^ension  shall  be  operative  hereafter  nor 
from  the  time  of  adoption,  but  a  specified  dl- 
visitHi  of  time  is  named,  a  period  during  the 
war.  What  Is  a  period  during  the  war? 
The  measuring  term  "period"  is  detlned  as 
"a  stated  and  recurring  interval  of  time" 
(Bouvier's  Law  Diet.),  and  the  definition  of 
"during,"  the  other  word  of  measure,  is  "In 
the  time  of,  in  the  course  of,  throughout  the 
continuance  of"  (Cent  Diet).  These  defini- 
tions carry  the  idea  that  the  military  pro- 
hibition had  been  lifted  out  of  the  constitu- 
tion, and  that  it  should  have  no  ai^lication 
in  dealings  with  its  members  for  a  specified 
time,  and  that  was  throughout  the  time  the 
nation  was  at  war.  It  was  not  to  be  opera- 
tive for  a  part  of  the  period  nor  for  what 
remained  of  the  period,  but  for  the  period  as 
an  entirety.  In  the  ordinary  meaning  of 
the  term  it  included  all  of  the  time  from  the 
dedaratlcMi  of  war  until  a  declaration  of 
peace.  That  the  union  had  the  past  as  well 
as  the  future  In  mind,  and  as  tending  to 
show  a  purpose  to  give  the  resolution  a  re- 
troactive effect,  the  union  made  an  explana- 
tory statonent  which  was  published  and  sent 
out  in  connection  with  the  resolution  that 
Hie  resolution  meant  that  "all  members  that 
have  In   the  past  paid  the  exlra  war  pre- 


miums shall  have  their  extra  premiums  re- 
turned to  them  or  they  can  apply  it  on  fu- 
ture payments."  If  the  defendant  had  de- 
clared that  in  dealing  with  its  members  it 
would  treat  the  military  restriction  as  re- 
moved for  the  period  of  1918,  it  could  hardly 
be  contended  that  the  repeal  or  removal  was 
for  a  less  time  than  the  whole  of  that  year. 
We  are  inclined  to  take  the  view  of  the  trial 
court  that  the  resolution  was  retrospective 
in  effect,  and  that  plaintiff  cannot  be  denied 
a  recovery  because  of  the  prohibitive  clause 
in  the  constitution.  If  it  can  be  said  that 
there  is  ambiguity  or  inconsistency  in  the 
resolution,  it  should  be  given  the  construc- 
tion most  favorable  to  the  insured.  Pyra- 
mids V.  Drake,  66  Kan.  638,  72  Pac.  239;  Fire 
Association  v.  Taylor,  76  Kan.  392,  91  Pac. 
1070;  United  Workmen  v.  Smith,  76  Kan. 
509,  92  Pac  710;  Forney  v.  Insurance  Co., 
87  Kan.  397,  124  Pac.  406. 

Exception  is  taken  to  a  ruling  excluding 
evidence  to  the  effect  that  in  1917  the  ad- 
visory board  of  the  union  enacted  a  resolu- 
tlMi  providing  for  the  payment  of  extra  pre- 
miums by  members  entering  military  service, 
but  not  required  to  leave  this  country.  The 
evidence  offered  might  have  been  received 
without  error  as  tending  to  show  the  course 
of  action  of  the  defendant  on  a  related  mat- 
ter, but  the  plaintiff  relied  alone  on  the 
resolution  of  the  uni<m  adopted  in  1918.  It 
was  not  claimed  that  the  insured  had  paid 
any  extra  premiums,  and  in  no  event  could 
the  plaintiff  claim  any  rights  under  the  ex- 
cluded resolution.  The  exclusion  of  the  evi- 
dence cannot  be  regarded  as  material  error. 

[4]  There  is  a  contention  that  under  the 
evidence  the  court  erred  in  its  instructions 
relating  to  the  payment  of  assessments. 
There  was  evidence  to  the  effect  that  Mrs. 
Martindale  was  the  secretary  of  the  lodge  to 
which  the  Insured  belonged  and  the  repre- 
sentative of  the  defendant  In  the  collection 
of  dues  and  assessments,  having  her  office 
in  the  same  building  with  the  grand  lodge 
ofilcers.  Previously  a  fund  had  been  pro- 
vided by  that  council  to  be  used  for  the  pay- . 
ment  of  assessments  of  out  of  town  members, 
but  that  practice  had  been  abandoned  several 
years  prior  to  1918.  Afterwards  the  secre- 
tary made  a  practice  of  visiting  the  places 
of  business  or  homes  of  members  for  the  pur- 
pose of  collecting  assessments.  In  some 
cases  where  members  were  not  found  or  not 
prepared  to  pay  and  had  requested  Mrs.  Mar- 
tindale to  advance  the  assessments,  she  bad 
made  the  payments,  but  she  stated: 

"That  in  no  instance  did  she  advance  any 
assessment  for  any  member  unless  said  ad- 
vancement was  requested,  and  that  she  ina- 
pended  every  person  who  did  not  either  pay  as 
required  by  law  or  arrange  with  her  to  advance 
the  money." 

There  was  testimony  tending  to  show  that 
Mrs.  Martindale  bad  upon  request  advanced 
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and  paid  the  assessments  for  Rali^  SHlls  tor 
WTeral  moDths  Inclndlng  May,  Jane,  and 
July  of  1918.  There  ia  a  dlq;>ate  as  to  the 
payment  for  July  of  tbat  year,  and  it  ap- 
pears tbat  the  secretary  afterwards  marked 
the  membership  as  snaitended  for  nonpajf- 
ment  of  that  assessment  Two  of  the  wit- 
nesses for  the  plaintiff  stated  that  she  told 
them  she  had  advanced  the  assessments  for 
July  as  well  as  for  May  and  June,  and  there 
Is  testimony  that  she  told  the  mother  and 
dster  of  the  Insured  that  the  July  assessment 
had  been  advanced  and  paid  by  her,  and,  if 
she  was  not  reimbnrsed.  It  would  be  her  loss. 
As  against  this  Mrs.  Martindale  testified  that 
the  nfotber  of  the  insured  had  said  that  they 
wished  to  drc(>  this  insurance  as  Balph  had 
government  insurance,  but  In  relating  the 
conversation  she  admitted  that  she  had  told 
the  mother  that  she  had  paid  for  tlie  m<»ith8 
of  May,  June  and  July.  She  further  ad- 
mitted that  In  a  conversation  with  Ruth 
Bills,  the  sister  of  the  insured,  -the  latter 
asked  her  to  advance  the  Insurance  of  Ralph 
if  at  any  time  she  failed  to  come  In  and 
make  payments  on  time,  and  that  she  (Ruth) 
wcndd  repay  her  the  amount  advanced.  It 
may  be  said  there  is  contradiction  in  the 
testimony,  in  respect  to  these  matters,  but 
the  Jury  has  settled  the  dispute  In  favor  of 
plaintiff.  Some  time  after  July,  Rutb  Bills 
remitted  to  Mrs.  Martindale  an  anfount  suf- 
ficient to  cover  the  assessments  for  the  three 
months,  Inclndlng  July,  1918,  all  of  which 
the  secretary  retained.  Another  reason  given 
by  the  secretary  for  treating  the  July  assess- 
ment as  unpaid  was  a  claim  that  the  August 
payment  of  1916  had  not  been  paid.  There 
was  a  dispote  between  the  insiued  and  the 
defendant  and  the  secretary  in  respect  to 
this  payment,  the  insured  insisting  that  pay- 
ment had  been  made.  However,  there  had 
never  been  any  suspension  <m  account  of  the 
alleged  nonpayment  and  assessments  had 
been  paid  and  received  from  month  to  month 
for  a  period  of  two  years,  and  no  cme  ques- 
tioned the  standing  of  the  insured,  in  the 
iinl4XL  Under  the  circumstances  the  claim 
of  the  nonpaynfent  of  that  assessment  can- 
not be  a  ground  of  forfeiture  and  may  be 
eliminated  from  consideraticm  In  the  case. 
According  to  the  testimony  of  plaintiff,  pay- 
ments were  advanced  for  May,  June,  and 
July,  and  the  testimony  is  deemed  to  be 
sufficient  to  suivort  the  finding  tbat  the  July 
payment  was  made. 

[2]  Complaint  Is  made  of  an  Instructicn 
to  the  effect  that,  because  of  the  Induction 
of  the  Insured  into  military  service,  the 
rights  under  the  certificate  had  been  forfeit- 
ed and  recovery  by  the  beneficiary  defeated, 
bat  tbat  tbU  defense  had  not  been  made  out, 


and  the  Jury  might  disregard  It.  Hie  cor- 
rectness of  the  Instruction  depends  on  the 
resolution  which  has  been  considered.  Its 
interpretation  was  a  matter  for  the  decision 
of  the  court,,  and  not  the  Jury,  and,  as 
already  indicated,  the  military  service  of 
the  insured  was  not  a  valid  defense,  and 
did  not  prevent  a  recovery.  It  is  argued 
that  under  the  statute  the  secretary  had  no 
authority  to  waive  a  provision  of  the  con- 
stitution as  to  the  occupation  of  a  member 
or  of  the  laws  of  the  union,  but  the  waiver, 
as  we  have  seen,  was  effected  by  an  act  of 
the  advisory  board,  and  not  through  any  ac- 
tion of  the  secretary. 

[8]  There  is  an  objection  to  an  Instruction 
In  which  the  court  said,  in  sulxstance,  that 
the  plaintiff  dalmed  that  the  defendants 
through  its  agent,  Mrs.  Martindale,  bad  for 
several  years  prior  to  the  death  of  the  In- 
sured pursued  a  course  of  conduct  In  trans- 
acting business  with  the  members  of  the 
union  as  would  lead  a  man  of  ordinary  pru- 
dence to  believe  that  the  order  would  not 
insist  upon  a  rigid  and  exact  compliance  with 
the  by-law  in  that  respect,  and  the  court  then 
advised  the  Jury  that,  If  the  defendant  or  Its 
agent  through  a  custom  or  course  of  conduct 
led  the  Insured  to  believe  tbat  assessments 
might  be  paid  and  would  be  received  at  other 
times  than  those  specified  In  the  contract  or 
by-laws,  the  defendant  would  be  estopped  to 
claim  a  forfeiture  because  the  assessments 
were  not  paid  at  the  time  stated  In  the  by- 
laws. The  objection  that  this  Instruction  In 
effect  told  the  jury  that  an  estopping  course 
of  conduct  had  been  proven  by  the  testimony 
is  not  warranted.  The  court  stated  the 
claim  of  the  plaintiff  and  left  to  the  Jury 
to  determine  whether  the  claimed  course  of 
conduct  had  been  established  by  the  evidence. 
The  rule  of  law  announced  by  the  court  is 
well  within  the  previous  decisions  of  this 
court.  Life  Insurance  Co.  v.  Twining,  19 
Kan.  349;  Foresters  v.  HoUis,  70  Kan.  71, 
78  Pac.  160,  3  Ann.  Cas.  535 ;  Benefit  Associa- 
tion V.  Wood,  78  Kan.  812,  98  Pac.  219. 

[6]  An  instruction  as  to  thei  payment  by 
Ruth  Ellis  for  the  advanced  payment  of  as- 
sessments to  the  secretary  of  the  union,  and 
that,  If  there  was  a  dispute,  Ruth  Ellis  had 
a  right  to  direct  where  the  payment  should 
be  applied,  is  criticized,  but  it  Is  not  deemed 
to  be  prejudicially  erroneous.  The  evidence 
shows  that  the  July  assessment  had  been 
paid  by  the  secretary,  and  the  dispute  as  to 
the  application  of  the  payment  subsequently 
made  by  Ruth  did  not  In  the  view  taken  af- 
fect the  right  to.  a  recovery  of  the  benefit. 

Finding  no  material  error  In  the  record, 
the  Judgment  of  the  district  court  Is  affirmed. 

All  the  Jostloes  concorring. 
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STATE  «  ral.  HOPKINS,  Atty.  Gm,  at  al. 

V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 

•t  al.     (No.  23549.) 

(Snprema  Coart  of  Kansas.    April  11,  1921.) 

(Sylldtnu  bv  the  Court.) 

Carriers  «=>l2(6</2)— Commission  cannot,  by 
declaring   a  retention  of  Jurisdiotlon,  defeat 
necessity  of  notice  in  subsequent  proceeding 
to  cancel  an  order  as  to  rates. 
The  Public  Utilities  Commission  cannot,  by 
dedaringr  that  it  retains  Jurisdiction  of  a  mat> 
ter  in  which  it  makes  a  complete  order  fixing 
rallToad  freight  rates,  in  response  to  an  appli- 
cation pending  before  it,  defeat  the  necessity 
of  giying  the  30  days'  notice  required  by  sec- 
tion 8341  of  tbe  General  SUtutes  of  1915,  in 
a  subsequent  proceeding  in  the  same  matter 
to  cancel  the  order  first  made. 

Original  proceedlngg  In  mandamus  by  the 
State,  on  the  relation  of  Richard  J.  Hopkins, 
Attorney  Oenetal,  and  others  against  tbe 
Atchison,  Topeka  &  Sante  F6  Ballway  Com- 
pany and  others,  to  compel  compliance  with 
an  order  of  the  Public  Utilities  Commlsslcn. 
On  motion  for  incidental  writ.    Writ  denied. 

See,  also,  197  Pac  194. 

Richard  3.  Hopkins,  Atty.  Gen.,  and  A.  B. 
Helm,  of  Topeka,  for  plaintiffs. 

W.  R.  Smith,  O.  J.  Wood,  A,  A.  Scott,  R. 
W.  Blair,  and  I/uther  Burns,  all  of  Topeka, 
Sami  W.  Sawyer,  of  Kansas  City,  Mo., 
James  L.  Coleman,  of  Chicago,  III.,  R.  R. 
Vermilion  and  W.  V.  Lilleston,  both  of 
Wichita,  W.  P.  Waggener,  of  Atchison,  and 
W.  W.  Brown,  of  Parsons,  for  defendants. 

MARSHAUi,  J.  The  plaintiff,  in  an  orig- 
inal proceeding  In  mandamus,  asks  the  court 
to  issue  an  Incidental  writ  directing  the  de- 
fendants to  comply  with  an  order  made  by 
the  Public  Utilities  Commission  on  April  4, 
1921,  reducing  Intrastate  freight  rates  on 
stock  and  feeder  cattle,  effective  from  and 
after  April  10,  1921,  to  the  dose  of  business 
on  May  81,  1921. 

The  plaintiff  has  filed  its  petition  for  a 
writ  of  mandamus  to  compel  tbe  defendants 
to  put  in  effect  the  rates  mentioned;  an  al- 
ternative writ  has  been  Issued,  and  that  writ 
is  returnable  April  11.  Tbe  Incidental  order 
is  asked  to  put  in  effect,  nntil  the  final  hear- 
ing, the  rates  ordered  by  the  Public  UtilitleB 
Commission. 

It  appears  from  the  petition  that  on  Au- 
gust 26,  1920,  the  Interstate  Commerce  Com- 
mission made  an  order  permitting  the  de- 
fendants to  increase  their  freight  rates  in 
this  and  other  states  85  per  cent. ;  that  this 
increase  covers  shipments  of  cattle  of  tbe 
kind  named;  that  afterward  the  defendants 
made  application  to  the  then  court  of  in- 
dustrial relations  for  permission  to  put  In 
effect    the  same   ni'".s  within    the  state   of 


Kansas;  that  oo  October  9,  1920,  tbe  ooort 
of  industrial  relations  made  an  order  effec- 
tive from  and  after  October  21,  1920,  for  a 
period  of  six  months,  permitting  tbe  defend- 
ants to  increase  their  rates  30  per  cent,  over 
atad  above  the  rates  that  bad  been  in  effect 
prior  thereto  between  points  within  tbe  state 
of  Kansas;  that  those  ratea  are  still  in  ef- 
fect ;  that  on  March  24,  1921,  the  defendants 
published  a  tariff  canceling  tbe  increase  of 
85  per  cent  in  the  rates  on  stock  and  feedw 
cattle  permitted  under  the  order  of  the  In- 
terstate Commerce  Oonunisslon,  wbereby  tbe 
Interstate  rates  on  that  dasa  of  shiinuentB 
prior  to  August  26,  1920,  were  again  put  in- 
to effect.  This  makes  tbe  present  Interstate 
rates  on  stock  and  feeder  cattle  lower  than 
the  present  intrastate  rates.  The  petition 
alleges  that  the  Interstate  rates  now  in  ef- 
fect are  discriminatory  against  shippers 
within  tbe  state  of  Kansas,  and  are  therefore 
Illegal.  It  appears  that  the  order  made  by 
tbe  PubUc  Utilities  Commission  canceling 
the  order  made  on  October  9,  1920,  allow- 
ing an  increase  of  30  per  cent,  so  far  aa  It 
concerns  the  shipment  of  stock  and  feeder 
cattle  within  the  state,  was  for  the  purpose 
of  assisting  In  tbe  shipment  of  cattle  from 
tlie  western  part  of  the  state  to  pasture  land 
In  the  central  and  eastern  part,  and  that 
these  shipments  will  cease  about  May  31. 
It  follows  that  If  the  rates  ordered  are  to 
accomplish  their  purpose  they  must  be  put 
Into  effect  at  once;  delay  will  render  the 
order  of  the  Public  Utilities  Commissicm  of 
no  effect. 

A  part  of  the  order  permitting  tbe  30  per 
cent,  rate  Increase  reads: 

"That  the  court  herewith  retains  Jarlsdie- 
tion  of  this  cause,  of  the  subject-matter  herein, 
and  of  the  parties  hereto,  to  malce  such  further 
or  additional  order  on  the  testimony  now  be- 
fore It,  or  which  may  be  hereafter  taken,  as 
may  seem  necessary  and  just" 

Did  the  Public  Utilities  Commission  have 
authority  to  make  the  order  sought  to  be  en- 
forced without  tbe  notice  required  by  sec- 
tion 8341  of  the  General  Statutes  of  1915? 
To  answer  this  question  It  Is  necessary  to 
examine  the  statutes  giving  to  the  Public 
Utilities  Conunisslon  authority  to  make 
rates.    Section  8341  in  part  reads  : 

"Upon  a  complaint  in  writing  made  against 
any  common  carrier  or  public  utiUty  governed 
by  the  provisions  of  this  act,  •  *  •  the 
commissioners  shall  proceed,  with  or  without 
notice,  to  make  such  investigation  as  they 
may  deem  necessary.  The  commissioners  may, 
upon  their  own  motion,  and  without  any  com- 
plaint being  made,  proceed  to  make  such  in- 
vestigation, but  no  order  affecting  such  rates 
*  *  *  Shan  be  made  or  entered  by  tbe  Com- 
mission without  a  formal  public  hearing,  of 
which  dne  notice  shall  be  given  by  the  Com- 
mission to  such  public  utility  or  common  ear- 
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rier  or  to  anek  coupIaloaBt  or  complainanta, 
if  maj." 

The  next  section  of  the  statute  provides 
that  the  carrier  shall  be  given  80  days'  writ- 
ten notice  of  the  time  and  place  of  the  bea^ 
Ing.  In  the  present  case  the  Public  UtHltles 
Commission,  on  April  1, 1821,  issued  an  order 
to  the  defendants  notifying  them  to  *'aK>ear 
at  a  hearing  to  be  held  In  Topeka,  Kan.,  on 
Apm  4,  1921.  at  10  o'clock  a.  m„  to  Justify 
the  retention  of  the  80  per  cent,  increase 
authorized  in  Aodket  No.  34S1,  in  so  far  as  it 
has  application  intrastate  on  range  and 
Btock  cattle  moving  from  the  breeding 
Sroonds  in  Kansas  to  the  maturing  or  flnlsh- 
InS  pastures  In  said  state."  Docket  No. 
3451  was  the  proceeding  in  whldi  the  30  per 
eent.  increase  in  rates  was  authorized. 

Part  of  section  8398  of  the  General  Stat- 
utes of  1915  reads: 

"It  Shan  be  nclawfu],  and  a  violation  of  this 
act.  for  any  railroad  company  to  change  the 
daasification  of  its  freights,  or  to  raise  the 
diarses  therefor,  without  first  liaving  obtained 
an  order  from  said  commissioners  permitting 
•aefa:  Provided,  that  nothing  in  this  act  shall 
be  constmed  to  prevent  the  railroads,  with  the 
consent  of  the  said  commissioners,  from  declar- 
ing and  making  emergency  •  •  •  rates  for 
a  Umited  time." 

Section  8433  provides  that— 

It  Shan  not  be  lawful  to  charge  a  greater 
freight  rate  to  hanl  any  class  of  goods  for  a 
shorter  distance  than  far  a  longer  one  in  the 
same  general  direction  under  like  conditions, 
and  over  the  same  system  of  road  in  Kansas, 
except  bf  the  consent  of  the  commiaaionera. 

The  last  two  sections  were  a  i>art  of  the 
old  Board  of  Railroad  Gommlsslcmers  Law, 
are  now  a  part  of  the  Public  Utilities  Com- 
mission Law,  and  the  latter  Commission  can 
act  under  them;  but  the  order  In  question 
does  not  come  within  the  provisions  of  ei- 
tlier  statute,  for  the  reason  that  the  rates 
tliere  provided  for  may  be  put  in  effect  by 
tlM  raBroada  with  the  consent  of  the  I*ul>- 
lie  Utilities  Commission;  power  is  not  there 
siren  to  the  Commission  to  establish  these 
rates  over  the  objections  of  the  railroads. 
Tbe  court  does  not  know  of  any  other  stat- 
ute authorizing  the  Public  TTtilities  Coramls- 
adon  to  establish  what  may  l>e  termed  emeiv 
gency  rates.  Whatever  authority  that  Com- 
mlsslon  had  to  make  the  order  sought  to  be 
enforced  must  be  found  in  section  8341  of 
the  General  Statutes  of  1915.  That  statute 
jMnovldes  for  80  days'  notice. 

Tbe  state  must  contend  that  the  Commi»- 
197P^-18 
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sion  had  power  to  retain  Jurisdiction  of  the 
entire  matter  and  to  change  the  order  in  any 
particular  or  set  it  aside,  without  giving  tbe 
SO  days'  notice.  This  contention,  if  it  is 
good,  will  give  to  the  Public  Utilities  Com- 
mission, by  retaining  Jurisdiction,  power  to 
change  rates,  to  modify  or  cancel  any  order 
made  by  it  in  any  proceeding  that  is  brought 
before  it,  <«  to  put  in  effect  any  order  differ- 
ent from  that  made  in  the  first  instance, 
without  30  days'  notice.  If  a  proceeding 
should  be  Instituted  before  the  Commission 
governing  the  entire  schedule  of  railroad 
rates  in  the  state,  and  an  order  should  be 
made,  tbe  Commission  could  avoid  the  stat- 
utory requirement  of  notice  in  all  subsequent 
railroad  rate  proceedings  by  declaring  that 
It  retains  Jurisdiction  of  the  entire  proceed- 
ing for  the  purpose  of  making  any  order  in 
the  future  that  it  might  deem  necessary.  Tbe 
validity  of  the  statute  might  be  seriously 
questioned  tf  it  gave  to  the  Public  Utilities 
Commission  tbe  power  here  attempted  to  be 
exercised. 

It  probably  cannot  be  successfully  ques- 
tioned that  the  Public  Utilities  Commission 
has  power  to  continue  from  time  to  time  any 
proceeding  pending  before  it,  to  make  inci- 
dental orders  therein,  or  to  make  partial  or 
supplemental  orders  in  proper  cases;  but 
the  Commission  does  not  have  power,  after 
a  proceeding  to  fix  railroad  freight  rates  has 
been  disposed  of  on  an  application  pending 
before  it,  to  retain  Jurisdiction,  and  thereby 
defeat  statutory  requirements  concerning  no- 
tice. 

Another  statute  which  has  some  bearing 
on  the  question  under  consideration  Is  sec- 
tion 8346  of  the  General  Statutes  of  1916, 
part  of  which  reads: 

"AD  •  •  •  rates  •  •  •  fixed  by  the 
Commission  shaO  be  in  force  and  effect  on 
and  after  tliirty  days  from  the  making  thereof 
and  expiration  of  thirty  days  after  service 
aforesaid,  shall  be  prima  fade  reasonable  un- 
less, or  until  changed  or  modified  by  the  Com- 
misaion  or  in  pursuance  of  proceedings  insti- 
tuted in  court  as  provided  in  this  act." 

Section  8846,  which  must  be  considered 
with  section  8341,  does  not  dispense  with  no- 
tice; while  it  does  contemplate  that  the 
Commission  may  change  or  modify  Its  orders, 
yet  tbe  statute  does  not  contemplate  that 
tbe  change  or  modification  may  be  made 
without  notice.  These  changes  or  modifica- 
tions must.  t)e  made  in  the  manner  required 
by  law,  after  SO  days'  notice  has  been  given. 

The  incidental  order  requested  is  denied. 

All  tbe  Justices  concurring. 
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(108  Kan.  851) 

STATE  ex  rel.  HOPKINS.  Atty.  Gen^  et  bI. 

V.  ATCHISON.  T.  t,  8.  F.  RY.  00. 

et  al.     (No.  23549.)  . 

(Supreme  CV>urt  of  Kansas.    April  15,  1921.) 

(Byttabiu  ly  the  Court.) 

Mandamus  «=>3 (4)— Provision  that  writ  shall 
not  Issue  where  remedy  at  law  adequate 
modified  as  to  controversies  within  Jurisdic- 
tion of  Public  Utilities  Commission. 

It  la  the  public  policy  of  this  state,  estab- 
lished by  the  Legislature,  that  any  controver- 
sy which  falls  within  the  scope  of  the  jurisdic- 
tion of  the  Public  Utilities  Commission  shall 
be  adjusted  there,  subject  to  such  review  by 
the  courts  as  the  law  prescribes,  and  the  Civil 
Code,  providing  that  the  writ  of  mandamus 
may  not  issue  in  any  case  where  there  is  a 
plain  and  adequate  remedy  in  the  ordinary 
course  of  law,  must  be  interpreted  accordingly. 
Telephone  Association  v.  Telephone  Co.,  IVT 
Kan.  169,  190  Pac.  747,  followed. 

Original  proceedings  In  mandamus  by  the 
State,  aa  the  relation  of  Richard  J.  Hopkins, 
Attorney  General,  and  others  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  (Com- 
pany and  others.  Peremptory  writ  denied, 
and  actiwk  dismissed. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  A.  B. 
Helm,  of  Topeka,  for  tdaintUTs. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  R. 
W.  Blair,  and  liuther  Bums,  all  of  Topeka, 
Sam'l  W.  Sawyer,  of  Kansas  City,  Mo.,  James 
L.  Coleman,  of  Chicago,  111.,  R.  R.  Vermilion 
and  W.  F.  Lilleston,  both  of  Wichita,  W.  P. 
Waggener,  of  Atchison,  and  W.  W.  Brown, 
of  Parsons,  for  defendants; 

MARSHALL^  J.  After  flling  the  opinion  In 
this  action  on  April  11.  1921  (197  Pac.  192), 
the  plaintiff  asked  that  the  matter  be  beard 
on  the  allegations  in  the  petition  charging 
discrimination  in  the  rates  on  stock  and  feed- 
er cattle.  This  would  amount  to  mandamus 
to  compel  the  defendants  to  cease  charging 
shippers  of  stock  and  feeder  cattle  within 
this  state  the  discriminatory  rates  alleged  in 
the  petition  without  first  submitting  the  mat- 
ter to  the  Public  Utilities  Commission. 

This  matter  is  disposed  of  by  Telei^one 
Association  t.  Telephone  Co.,  107  Kan.  169, 
190  Pac.  747,  in  the  following  language: 

"The  plaintiff  argues  that  it  is  entitled  to  re- 
lief by  writ  of  mandamus  granted  by  this  court, 
independently  of  the  action  of  the  court  of 
industrial  relations.  The  purpose  of  the  writ 
of  mandamus  is  to  compd  performance  of  a 
dear  legal  duty.  It  is  said  the  defendants 
rest  ander  the  the  dear  legal  duty  not  to  dis- 
criminate against  the  plaintiff  by  excluding  its 
telephone  system  from  physical  connection  with 
their  telephone  systems,  because  of  certain 
provisions  of  the  public  utilities  act.  Without 
expressing  an  opinion  on  the  subject,  it  will  be 
assumed,  for  the  purpose  of  a  decision,  that 


this  daim  is  correct.  Nevertheless,  an  original 
action  of  mandamus  is  not  the  proper  remedy. 

"The  writ  of  mandamus  may  not  be  issued  in 
any  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  law.  Oen. 
Stat.  1915,  i  7647.  This  statute  is  merely 
declaratory  of  the  common  law.  The  plaintiff 
has  a  plain  and  adequate  remedy  by  application 
to  the  court  of  industrial  relations,  as  the  legal 
successor  to  the  Public  Utilities  Commission. 
It  is  said,  however,  that  such  remedy  is  out  of 
the  ordinary  course  of  law,  and  the  case  of 
Larabee  v.  Railway  Co.,  74  Kan.  808,  88  Pac. 
72,  is  cited.  That  case  was  decided  many 
years  ago,  when  public  utilities  regulation  in 
this  state  was  confined  to  railroads.  A  tribunal 
with  the  jurisdiction  and  powers  of  the  court 
of  industrial  relations  was  beyond  the  range  of 
legislative  vision,  and  all  remedies  were  re- 
garded as  unusual  and  out  of  the  ordinary 
course  which  did  not  follow  closely  the  andent 
paths  of  law  and  equity.  The  case  was  one  to 
compel  resumption  of  a  definite  service  under 
established  conditions — switching  cars  from  a 
mill — ^which  had  simply  been  discontinued.  The 
court  had  nothing  to  do  but  to  command  res- 
toration of  the  service.  The  case  fell  naturally 
within  the  ordinary  jurisdiction  of  the  courts 
in  mandamus,  and  the  court  took  jurisdiction 
at  once.  It  is  now  clearly  perceived  that  what 
is  most  heeded  in  the  field  of  business  inter- 
course is  expert  administrative  adjustment,  and 
not  court  adjudication.  Advancing  step  by 
step  according  to  that  prlndple,  the  Legislature 
superseded  the  Board  of  Railroad  Commission- 
ers with  the  Public  Utilities  Ciommission,  gave 
it  authority  to  regulate  public  utilities  gener- 
ally, and  tiien  superseded  the  Public  Utilities 
(Jommission  with  the  court  of  industrial  rela- 
tions, and  gave  it  greatly  amplified  powers. 
The  policy  has  become  the  settled  policy  of  the 
state.  It  contemplates  that  any  controversy 
which  naturally  falls  within  the  scope  of  the 
jurisdiction  of  the  court  of  industrial  relations 
shall  be  adjusted  there,  subject  to  such  re- 
view by  the  courts  as  the  statute  provides, 
and  the  mandamus  statute  must  be  interpreted 
accordingly.  The  present  controversy  is  pecul- 
iarly one  of  the  kind  just  referred  to." 

107  Kan.  173,  174,  190  Pac.  749. 

The  state  relies  on  the  prindt^e  followed 
in  Larabee  v.  Railway  Co.,  74  Kan.  808,  88 
Pac.  72,  but  the  facts  in  that  case  are  dif- 
ferent from  those  in  the  present  case.  Here 
the  state  is  asking  that  the  defendants  be 
compelled  to  remove  a  discrimination,  the  ex- 
istence of  which  is  denied,  in  the  rates  for 
the  shipment  of  stock  and  feeder  cattle.  In 
the  Larabee  Case  the  plaintiff  asked  the 
court  to  compel  the  defendant  to  resiune  a 
specific  service-  which  had  been  suspended,  a 
service  which  the  defendant  was  under  the 
law  compelled  to  perform,  and  a  service  for 
the  suspension  of  which  there  was  no  excuse, 
nor  any  way  to  avoid  its  resumption.  That 
case  was  disposed  of  after  answer,  after  the 
appointment  of  a  commissioner  to  tAke  the 
evidence,  after  the  evidence  had  been  taken 
and  the  commissioner  had  reported  thereon, 
and  a  final  condusion  was  not  reached  until 
after  the  lapse  of  years. 
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When  Larabee  T.  BaOway  Oo.  was  decid- 
ed, the  law  that  has  developed  Into  the  pres- 
ent pnbUc  ntlUtlea  law  was  new,  and  Its  va- 
lidity was  being  hotly  ccmtested.  The  extent 
o*  the  powers  that  could  be  given  to  regulat- 
ing bodies  had  not  been  settled  by  the  courts. 
Shortly  previous  an  act  establishing  wliat 
was  known  as  the  court  of  visitation  had 
been  held  unconstitational  (State  v.  Johnson, 
61  Kan.  803,  60  Pac.  1068,  49  Ia  B.  A.  662), 
and  not  until  after  the  Larabee  CSase  was 
decided  was  the  law  creating  the  Board  of 
Bailroad  Commissioners  held  valid  (State  v. 
Ballway  Co.,  76  Kan.  467,  92  Pac.  eOQ. 
Wliile  the  service  sought  to  be  ccnnp^ed  In 
tlie  Larabee  Cftse  was  simile,  and  required 
no  expert  evid^ioe  ot  Infonuation  to  enable 
the  court  to  reach  a  conclusion,  yet  if  that 
case  were  presented  to  this  court  at  the  pres- 
ent time,  probably  the  court  would  say  to  the 
applicant,  "The  law  has  given  you  a  remedy 
before  the  Public  Utilitlee  Commission,  and 
you  must  go  to  that  Commlasion  before  re- 
sorting to  the  courts." 

The  plaintiff  desires  an  Immediate  determi- 
nation of  this  entire  controversy,  for  the  rea- 
son tliat  delay  will  make  any  judgment  that 
may  be  rendered  In  its  favor  of  no  ^fect. 
TbiB  defendant  denies,  "both  as  a  matter  of 
fact  and  as  a  matter  of  law,"  that  the  pres- 
ent rates  are  discriminatory  against  Kansas 
shippers.  This  presents  questions  of  fact 
whl(^  must  be  determined  on  evidence,  a  part 
of  which  Is  of  necessity  expert,  and  concern- 
ing which  the  court.  If  it  reaches  a  right  con- 
clusion, must  have  the  aid  of  experts.  This 
wUl  compel  such  a  delay  as  will  carry  the 
final  judgment  beyond  the  time  that  will  ben- 
efit shippers  of  stock  and  feeder  cattle  In  this 
state. 

A  peremptory  writ  of  mandamus  is  denied, 
and  the  action  is  dismissed. 

All  the  Justices  concurring. 


(lis  Kan.  814) 

KINNE  V.  WAGGONER  at  ux. 
(No.  23r29.) 

(Supreme  Court  of  Kansas.     April  9,  1921.) 

(ByUabut  ty  the  Court.) 

I.  Plaa^g  «=9403(2),  428(2)— Where  plaln- 
tilTs  pleadings  are  clarMed  by  defeadaots' 
pleadings,  overruling   olijeotlons  to   petition 
and  Introduction  of  evidenco  was  not  error. 
Where  the  prolix,  defective,  and  inconsist- 
ent allegations  in  the  pleadiBgs  of  the  plain- 
tiif  are  clarified  by  the  pleadings  of  the   de- 
fendants, and  defendants'  pleadings  show  that 
they  have  not  misnndeTStood  the  issue  between 
tbe  parties,  it  is  not  error  to  overrule  objec- 
tions to  plaintlTs  petition  nor  to  overrule  objec- 
tions to  tbe  introduction  of  evidence. 


2.  Hnsbaad  and  wife  «s»l38(2)— Husband's 
authority  to  act  as  wife's  agent  may  be  shown 
by  clroum stances,  her  denial  being  merely  con- 
trary evidence. 

The  authority  of  a  husband  to  act  for  his 
wife  may  be  shown  by  circumstances,  and  the 
wife's  testimony  that  she  had  never  given  her 
husband  such  aathority  is  merely  evidence  to 
tbe  contrary  which  the  trial  court  may  or  may 
not  believe. 

3.  Appeal  and  error  <^=393l  (6)— Presumed  that 
court  trying  cue  disregarded  Incompetent 
•vldence. 

Bale  fcllowed  that  where  an  action  is  tried 
by  the  court  without  a  jury  the  presumption  is 
that,  if  incompetent  evidence  is  admitted,  the 
court  will  not  permit  its  judgment  to  be  found- 
ed thereon. 

4.  Advene  possaeslon  «=>66(2)— In  boundary 
dispute  action,  foots  held  InsufRclent  to  show 
adverse  possession  by  encroaching  party. 

The  facts  touclilng  the  erection  of  a  bound- 
ary line  fence  between  two  farms,  which  the 
respective  owners  amicably  and  for  many  years 
regarded  as  located  on  the  boundary  line '  of 
their  farms,  and  that  the  encroaching  owner 
long  possessed  and  enjoyed  the  strip  of  land 
between  the  true  boundary  line  and  the  sup- 
posed boundary  line,  and  that  the  owner  of  the 
land  encroached  upon  had  laid  no  claim  thereto, 
examined,  and  held,  that  such  facts  are  not  saf- 
fident  to  give  rise  to  a  claim  of  right  by 
adverse  possession  in  favor  of  the  encroaching 
owner,  where  there  was  no  evidence  that  the 
boundary  line  had  been  fixed  by  agreement,  and 
when  there  was  no  evidence  of  the  encroaching 
owner's  intention  to  claim  adversely  to  bis 
neighbor,  and  no  evidence  that  his  neighbor  en- 
croached upon  bad  notice  of  such  adverse  daim. 

5.  Adverse  possession  9=366(2) —  Boundaries 
9=>48  (7)— Adjacent  landowners  not  estopped 
to  dispute  accuracy  of  a  line  long  mistakenly 
treated  as  such;  encroaching  owner  does  not 
acquire  title  unlees  he  encroached  with  in- 
tention to  hold  adversely. 

Adjacent  landowners  are  not  estopped  to 
dispute  the  accuracy  of  a  boundary  line  which 
by  mistake  they  have  long  treated  as  such,  nor 
does  the  occupancy  of  land  beyond  the  true 
boundary  line  by  an  encroaching  owner  form  a 
basis  for  adverse  possession,  unless  the  en- 
croachment is  made  with  intention  to  daim 
and  hold  adversely. 

Appeal  from  District  Court;  Neosho  County. 

Suit  by  Thenm  T.  Kinne  against  J.  O. 
Waggoner  and  wife.  Judgement  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

J.  Q.  Stratton,  of  Erie,  for  appellants. 
Smith  &  Brobat,  of  Chanute,  for  appellee. 

DAWSON,  J.  This  lawsuit  arose  between 
two  farmers  over  the  possession  of  a  narrow 
strip  of  land  at  and  near  the  boimdary  line 
between  their  farms. 

The  plaintiff,  Theron  T.  Kinne,  holds  tlUe 
to  the  east  70  acres  of  a  quarter  section  of 
land  in  NeoEiho  county.    One  of  the  defend- 
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anta^  Amdla  Waggoner,  by  gnltdaim  deed 
from  her  husband,  J.  O.  Waggoner,  holds  the 
title  to  the  remainder  of  the  quarter — the 
west  90  acres  of  it  During  many  years  the 
plalnttfrs  farm  has  passed  from  one  owner 
to  another  as  "70  acres  off  the  east  side  of 
the  southwest  quarter,"  etc.  Likewlae  the 
defendant's  title,  In  several  mesne  conTey- 
ances  for  40  years  or  more,  has  read:  "West 
half  of  southwest  quarter,  and  a  strip  of  land 
10  rods  wide  off  the  west  side  of  the  east  half 
of  the  southwest  quarter,"  etc. 

For  the  greater  part  of  80  years  there  was 
a  fence  of  wire  and  posts  between  the  two 
farms,  which  served  the  purpose  of  a  dlvlslcm 
fence,  and  for  many  years  defendants'  prede- 
cessors In  title  maintained  the  south  half  of 
the  fence  and  plaintiff's  predecessors  in  title 
kept  up  the  north  end  of  It  More  recently 
the  old  fence  fell  into  decay  and  disuse.  For 
a  time  both  farms  were  operated  by  defend- 
ant J.  O.  Waggoner,  he  being  then  the  owner 
of  the  west  90  acres,  and  tenant  of  the  east 
70  acres.  In  1915,  plaintiff,  Klnne,  acquired 
the  east  70  acres,  and  shortly  thereafter 
claimed  that  he  did  not  have  as  much  land 
as  his  deed  conveyed.  In  1916,  defendant  J. 
O.  Waggoner  built  a  new  fence  about  80  rods 
long,  north  and  south,  and  parallel  to  the  old 
fence  and  about  4  feet  .west  of  it  Later 
plaintiff  and  defendant  J.  O.  Waggoner  at- 
tempted to  adjust  and  settle  the  boundary 
line,  and  to  that  end  they  and  tlieir  neigh- 
bors made  some  measurements;  but  this  en- 
deavor came  to  naught  Plaintiff  then  caus- 
ed an  <^clal  survey  to  be  made,  in  fact,  two 
rfflflal  Jim  i  j  ii.  and  it  was  determined  that 
Be  true  line  was  about  27  feet  west  of  the 
old  fence  at  the  south  line  of  the  quarter  sec- 
tion and  about  37  feet  west  of  the  old  fence 
at  the  north  line.  Thereupon  plaintiff  con- 
stmcted  a  new  fence  on  the  line  established 
by  the  official  surveys.  Defendant  J.  O. 
Waggoner  promptly  tore  down  this  fence  and 
threw  it  over  on  the  line  of  the  old  fence. 
Hence  this  lawsuit  for  the  strip  of  ground  be- 
tween the  line  of  the  old  fence  and  the  true 
boundary  line. 

Judgment  was  entered  for  plaintiff,  and  de- 
fendants appeal. 

[1]  Defendants  complain  severely  of  the 
prolix  and  inconsistent  allegations  of  plain- 
tiCTs  petition,  and  leveled  various  objections 
to  it  in  the  trial  court;  but  these  were  over- 
ruled. The  petition,  in  form,  attempted  to 
state  three  causes  of  action,  the  first  alleging 
Iflaintifr's  ownership  and  iwssessloa  of  the 
strip  of  land  in  dispute,  and  recounting  at 
unnecessary  length  and  with  needless  detail 
the  original  mistalce  as  to  the  location  of  the 
boundary  line  and  building  of  the  fence  there- 
at by  the  predecessors  in  title  45  years  ago, 
the  defendants'  erection  of  a  new  fence  4  feet 
west  of  the  old  fence  in  1916,  the  futile  ef- 
forts of  plaintiff  and  defendant  J.  O.  Wag- 
goner  to  measure  and  ascertain   the   true 


boundary  line  in  1916,  a  later  official  surr^ 
(perhaps  on  defective  notice  to  defendants) 
which  located  the  true  boundary  line,  and 
that  ];riaintiff  built  a  new  fence  thereon 
which  was  promptly  torn  down  by  defend- 
ants, and  still  another  official  survey,  upon 
due  notice,  which  again  located  the  true 
boundary  line  as  contended  for  by  plaintiff, 
and  that  no  appeal  within  time  had  been 
talten  by  defaidants,  from  the  last  survey. 
PlaintlfTs  second  cause  of  action  alleged  bis 
title  and  right  to  possession,  and  that  de- 
fendants unlawfully  withheld  the  possession 
of  the  land  in  dispute.  Plaintiff's  third  cause 
of  action  was  for  damages  fbr  tearing  up  and 
removing  his  new  fence. 

Defendant  J.  O.  Waggoner  answered  with 
a  general  denial. 

Mrs.  Waggoner's  answer  alleged  and  ad- 
mitted that  she  was  the  owner  and  in  posses- 
sion of  the  strip  of  land  in  dispute,  and  fur- 
ther answered: 

"If  the  plaintiffs  ever  had  any  cause  of  ac- 
tion against  her,  it  accrued  moire  than  15  years 
before  the  commencement  of  this  suit  and  is 
barred  by  the  15- years  of  statates  of  limita- 
tions." 

Mrs.  Waggoner  followed  with  a  cross-peti- 
tion, alleging  ownersliip  and  quiet  possession 
of  the  strip  of  land  in  controversy,  and  plain- 
tiff's claim  thereto  but  inferior  to  her  own; 
that  plaintiff's  claim  was  a  cloud  on  her  title 
which  should  be  barred  and  her  title  quieted. 

This  abridgement  of  the  pleadings  will  dis- 
close that  whatever  defects  and  technical  in- 
consistencies Inhered  in  plaintlfTs  petition, 
the  main  issue  was  clarified  by  Mrs.  Wag- 
goner's answer  and  cross-petition;  and  all 
the  pleadings  construed  together  disdoeed,  in 
substance,  an  action  in  ejectment  by  plain- 
tiff and  a  cross-action  to  quiet  title  by  de- 
fendants. It  is  also  dear  that  defendant? 
were  not  misled  as  to  the  issue,  and  there- 
fore no  prejudicial  error  transpired  in  over- 
ruling their  objections  to  plaiatiff's  petition 
nor  their  objection  to  the  introduction  of  ev- 
idence. Civ.  Code,  i  581  (Gen.  St.  1915,  | 
7485) ;  Board  of  Cknn'rs  of  Republic  C!ounty 
V.  Fidelity  &  Guaranty  Co.,  96  Kan.  255,  257, 
150  Pac.  590;  Harris  v.  Morrison,  100  ECan. 
157,  163  Pac.  1062;  Bank  v.  Grlsham,  106 
Kan.  460,  467,  185  Pac.  54. 

The  next  error  relates  to  the  trial  court's 
ruling  on  the  demurrer  to  plaintiff's  eyidence. 
Plaintiff  showed  title  to  the  east  70  acres, 
and  showed  that  the  strip  of  land  in  dispute 
was  within  its  limits  upon  an  established  and 
Indisputable  official  survey.  That  evidence  es- 
tablished his  prima  facie  case,  and  the  de- 
murrer was  properly  overruled. 

[2,  3]  Defendants  also  base  error  on  the  ad> 
mission  of  incompetent  evidence  touching  the 
acts  and  statements  of  J.  O.  Waggoner,  when 
his  agency  to  act  and  speak  for  his  wife  was 
not  shown.  But  we  are  not  prepared  to  say 
that  there  was  no  evidence  that  Waggoner 
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waa  Ub  wife's  agent  The  drcmnfltaiuieB  tend- 
ed strongly  to  Bbow  that  she  gave  ber  taos- 
tMuid  free  rein  to  handle  the  boondary  line 
matter ;  hla  attonpts  to  determine  the  bound- 
ary line  amicably  with  idalntlfl,  his  construc- 
tloD  of  a  new  fence  four  feet  west  of  the  old 
fence,  his  demolition  of  plalntUTs  fence,  bis 
general  exercise  of  dominion  over  his  wife's 
Carm,  all  with  the  apparent  aoqnlescence  of 
Ills  wife,  were  persuasive  Items  of  evidence 
that  he  was  In  fact  his  wife's  agent;  and 
cnrtalnly  the  trial  court  did  not  need  to  be- 
lieve her  sdf-eervlng  testlmmiy  that  she  had 
never  given  her  husband  auth<xity  to  speak 
or  act  for  her.  There  Is  still  another  answer 
to  this  contention.  It  was  a  trial  by  the 
court,  a  Jury  having  been  waived.  In  such 
case«.  the  role  Is  that  If  Incompetent  evi- 
dence !s  admitted.  It  will  not  be  presumed  to 
have  materially  affected  the  result,  and  that 
although  the  trial  judge  may  hear  such  evi- 
dence he  will  not  permit  his  Judgment  to  be 
baaed  thereon.  McCready  v.  Crane,  74  Kan. 
710,  88  Pac.  748;  Kimball  v.  Edwards,  01 
Kan.  298,  137  Pac.  048;  Sipe  v.  Slpe.  102 
Kan.  742,  173  Pac  18,  I*  R.  A.  1918B,  1029; 
Gorrlll  V.  Ureenlees,  104  Kan.  691,  180  Pac. 
■TVS.  PorthernMHre,  It  Is  perfectly  obvious 
tliat  the  Judgment  In  this  case  was  not  based 
In  any  degree  upon  the  evidence  narrating 
tlie  acta  and  statements  of  J.  O.  Waggoner. 
[4]  And  this  leads  us  to  the  ccmtrolllng 
question  In  this  case — whether  the  evidence 
-was  sufficient  as  to  adverse  possesstot  In  the 
'Waggoners  and  their  predecessors  for  15 
years.  On  that  point  there  was  simply  the 
erldmce  inherent  In  the  circumstances — that 
a  f^nce  had  been  erected  near  the  true  bound- 
ary line  over  40  years  ago,  that  the  predeces- 
sors In  title  of  both  parties  apparently  treat- 
ed the  old  fence  as  the  boundary  line,  that 
the  owners  on  the  west  occuplpd  and  used  all 
tbe  land  west  of  the  old  fence,  and  that  the 
owners  on  the  east  occupied  only  to  the  fence 
as  their  western  boundary  and  no  further. 
There  was  also  an  agreement  of  long  stand- 
ing and  l«mg  observance — ^much  longer  than 
15  years — that  tbe  prior  owners  on  the  west 
i^ould  maintain  the  south  half  of  this  fence 
and  the  owners  on  the  east  should  maintain 
tbe  north  half  of  it.  Now  those  facts  were 
niatters  of  evidence,  but  only  evidence.  Such 
evidence  did  not  foreclose  the  trial  court 
from  inquiring  whether  the  original  location 
at  tbe  fence  was  made  by  mistake,  or  by 
agreement,  or  whether  by  later  estci^el  and 
acquiescence  tbe  parties  became  bound  by 
tbe  erroneous  location  of  the  boundary  line. 
In  tbe  conveyances  which  have  passed  title 
to  snccessive  owners,  and  which  passed  title 
to  defendants  eight  years  ago,  there  is  no  re- 
cital of  conveyance  of  the  strip  of  land  in  dis- 
pute. There  is  no  evidence  In  the  record  that 
defendants'  predecessors  in  title  claimed  the 
land  adversely  to  plaintiffs,  nor  did  such  ad- 


verse claim  arise  until  about  tbe  time  tbew 
later  fences  were  erected,  5  or  6  years  ago. 
l^er  was  no  evidence  of  any  agreement  that 
the  old  fence  should  be  the  boundary  line  r^ 
gardless  of  the  true  boundary  line. 

[I]  It  Is  no  longer  an  open  quesdon  Ln  this 
state  that  adjacent  landowners  are  not  es- 
topped to  dispute  tbe  accuracy  of  a  bound- 
ary line  which  by  mistake  they  have  long 
treated  as  audi,  nor  does  the  occupancy  of 
land  beyond  the  true  boundary  line  by  an 
encroaching  owner  form  a  basis  for  adverse 
possession  unless  tbe  encroachment  la  made 
with  intention  to  claim  and  hold  adversely. 
Winn  V.  Abelee,  88  Kan.  88,  10  Pac.  443.  87 
Am.  St.  Rep.  138;  Scott  v.  Willianw,  74  Kan. 
448,  87  Pac.  (580;  Crawford  v.  Hebrew,  78 
Kan.  401,  96  Pac.  348;  Edwards  v.  Fleming, 
88  Kan.  683,  112  Pac.  830,  33  L.  R.  A.  (N. 
8.)  023;  reters(m  v.  Hollis,  00  Kan.  656,  186 
Pac.  258,  Ann.  Oas.  1918B,  725;  Winters  v. 
Bloom,  96  Kan.  443,  151  Pac.  1100 ;  Hinnen 
V.  Arte.  9»  Kan.  883,  163  Pac.  141. 

In  Shanline  v.  Wiltsle,  70  Kan.  177,  181, 
182.  78  Pac.  436,  437  <3  Ann.  Cas.  140),  It  Is 
said: 

"As  betn-een  tbe  respective  owners  of  adjoin- 
ing  lands,  a  physical  possession  held  by  one 
of  them  of  a  part  of  his  neighbor's  groirad, 
taken  and  hdd  through  a  miRapprebension  of 
the  location  of  the  boundary  line,  is  not  adverse, 
and,  however  long  continued,  will  not  ripen  into 
a  title  or  set  the  statute  of  limitations  in  op- 
eration, for  tbe  reason  that  there  is  no  inten- 
tion on  the  part  of  the  occupant  to  exercise,  or 
on  the  part  of  the  owner  to  suffer,  any  domin-  ' 
ion  beyond  the  true  line,  wherever  it  may  be." 

The  Judgment  is  affirmed. 
All  the  Justices  concorrlnc. 


(108  Kan.  74S) 

WRENCH  V.  VON  SCHRILTZ.    (No.  23028.)* 
<Snpreme  Conrt  of  Kansas.     April  9,  1921.) 

(Byttalm*  by  the  Court.) 

1.  Brokors  «s»l  06— Finding  held  to  entitle  sob- 
agent  to  Judgment  notwithstanding  general 
verdict  for  purchaser;  flnding  held  to  entitle 
subagent  to  judgment  as  against  purchaser's 
claim  of  misrepresentation  as  to  boundary. 

Special  findings  considered,  and  held  to  en- 
title the  defendant  to  judgment  notwithstanding 
the  general  verdict. 

^A({<I<<«onaI  BvlUihua  ty  Editorial  Staff.) 

2.  Brokers  9=3 1 02— Statement  to  purchaser  by 
snbagent  In  securing  a  new  contract  at  ae  !■• 
oreased  price  held  not  to  amount  to  actionable 
Tnuid. 

Where  a  purchaser  of  land  dealing  with  a 
snbagent  knew  that  tbe  first  contract  was  not 
enforceable,  and  consented  to  its  destruction 
and  to  enter  into  a  new  contract  at  an  increased 
price,  there  could  be  no  actionable  fraud  on 
the  part  of  the  subagent  in  telling  him  tbe  own- 
er had  raised  the  price,  instead  of  the  agent. 


»ror 


••e  no*  t«pto  and  KBT-NUHBBB  ta  all  Kar-Mumbared  01ce«u  and  ladez* 
•Rahaarins  denied  U*r  U.  1*11. 
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who  had  the  exdnaiTe  sale  at  any  price  he  saw 
fit  to  make  so  as  to  net  the  owner  a  certain 
amount. 

Appeal  from  District  Oourt,  Cknnandie 
Oounty. 

Action  by  John  U  Wrench  against  Guy  W. 
Von  Schriltz.  Verdict  and  judgment  for 
plaintiff,  and  the  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to  ren- 
der Judgment  against  plalntUC  for  costs. 

J.  N.  Haymaker,  of  Wichita,  for  appellant 
J.  T.  Bott%  of  Coldwater,  for  appellee. 

PORTER,  J.  The  defendant,  Guy  Von 
Schriltz,  was  employed  In  the  office  of  Dick 
H.  Rich,  a  real  estate  agent  at  Ck)ldwater, 
who  had  the  exclusive  agency  for  the  sale  of 
25,000  acres  of  ranch  land  in  the  south- 
western part  of  Comanche  county  belonging 
to  nonresidents.  Mr.  Rich  made  a  topo- 
graphical map  of  the  ranch,  and  set  a  price 
upon  It,  and  the  owners  adopted  his  classifi- 
cation of  the  lands.  He  was  to  sell  the  land 
at  any  price  he  saw  fit  so  as  to  net  to  the 
o'A'ners  $7  per  acre  for  all  land  marked  on 
the  plat  as  pasture  land  and  $20  per  acre  for 
the  land  marked  as  cultivated.  He  sold  a 
considerable  portion  of  the  lands  himself, 
and  made  other  sales  through  agents,  Includ- 
ing some  made  through  the  defendant.  Von 
Schriltz.  He  had  also  arranged  with  W.  W. 
Haryey  of  Ashland  to  pay  him  a  commission 
pit  any  sales  to  customers  sent  by  Mr.  Har- 
vey. 

In  January,  1917,  the  plaintiff,  John  L. 
Wrench,  west  to  Coldwater  to  see  Mr.  Rich 
about  buying  some  of  the  pasture  land.  He 
had  a  card  of  introduction  from  Mr.  Harvey. 
He  Inquired  about  terms,  and  Mr.  Rich  told 
him  that  to  purchase  the  lands  he  wanted 
it  would  take  about  $5,000  In  cash.  Wrench 
said  that  he  had  no  ready  money,  but  could 
give  a  mortgage  on  a  farm  he  owned  la 
Oklahoma.  Mr.  Rich  suggested  that  he  bor- 
row the  money  from  some  one  else,  and,  be- 
cause it  was  a  long  hard  trip  and  the  weath- 
er was  cold,  refused  to  go  with  him  to  look 
at  the  land  until  satisfied  that  he  was  able 
to  raise  the  purchase  price.  Mr.  Wrench  In- 
sisted on  seeing  the  land,  and  Von  Schriltz 
offered  to  go  and  show  it  to  him.  Rich  was 
to  receive  $8  an  acre  for  the  land,  and  Von 
Schriltz  priced  the  land  to  Wrench  at  $9  an 
acre.  After  viewing  the  land  Wrench  was 
satisfied  with  It  and  the  price,  and  ar- 
ranged to  buy  a  tract  of  something  over  2,- 
200  acres. 

Plaintiff  and  defendant  went  to  Ashland, 
where  arrangemrats  were  made  for  a  loan 
on  the  Oklahoma  farm  belonging  to  Wrench, 
and  the  latter  signed  a  written  agreement  to 
purchase  the  ranch  land  at  $9  an  acre, 
which  was  also  signed  in  the  name  of  Dick 
H.  Rich,  by  Von  Schriltz.  The  latter  tele- 
phoned to  Rich  that  he  had  made  a  sale. 
When  Rich  informed  him  that  It  would  be 


necessary  to  provide  or  pay  Mr.  Hiarrey  a 
commission;  that  he  had  made  no  arrange- 
ment with  Mr.  Harvey  as  to  the  amount,  but 
wanted  to  treat  him  right,  and  for  Von 
Schriltz  to  take  the  matter  up  with  him,  and 
see  what  would  be  satisfactory.  Mr.  Har- 
vey was  then  attending  the  Legislature  at 
T(^>eka,  and  Von  SchrUtz  wired  In  Rich'a 
name,  asking  If  $500  would  be  satisfactory, 
and  whether  Mr.  Harvey  would  tal^e  the 
purchaser's  note  secured  by  a  chattel  mort- 
gage. In  reply  Harvey  telegraphed  to  Rich, 
and  said  that  the  arrangement  would  be  sat- 
isfactory. The  next  day  Von  Schriltz  went 
to  Wrraicb's  plaoe,  and  told  him  that  be 
would  be  obliged  to  pay  $500  more  to  get 
the  land.  After  some  talk  Wrench  agreed 
to  this.  The  first  contract  was  then  destroy- 
ed, and  a  new  one  was  executed  by  which 
Wrench  was  to  pay  $500  in  addition  to  $9 
per  acre,  and  to  give  a  note  secured  by  chat- 
tel mortgage  for  the  additional  sum.  This 
agreement  Von  Schriltz  signed  in  his  own 
name. 

Some  time  after  the  sale  had  been  com- 
pleted, and  after  the  purchaser  had  been  put 
into  possession  of  the  property,  be  brought 
this  action  against  Von  Schriltz  to  recover 
damages.  Two  causes  of  acticm  were  sub- 
mitted to  the  Jury,  one  in  which  it  was 
claimed  that  the  $500  additional  considera- 
tion was  obtained  from  the  plaintiff  by  the 
false  misrepresentations  and  fraud  of  the 
defendant  The  alleged  fraud  was  that  de- 
fendant falsely  represented  to  plaintiff  that 
it  was  the  owners  of  the  ranch  who  raised 
the  price  $500.  PUlntlff  claimed  that,  rely- 
ing upon  tiiat  statement,  he  entered  into  the 
new  contract,  which  he  carried  out. 

In  the  other  cause  of  action  It  was  alleged 
that  the  defendant  falsely  represented  that 
the  particular  tract  he  was  showing  plaintiff 
^  included  about  70  acres  of  tillable  land,  that 
the  plaintiff  relied  upon  this  representation, 
and  that  it  was  false.  Plaintiff  asked  as 
damages  the  difference  in  the  value  of  the 
land  as  represented  and  as  it  turned  out  to 
be.  The  Jury  returned  a  general  verdict  in 
favor  of  plaintiff  for  $1,072.50,  upon  whldi 
the  court  rendered  Judgment.  The  defend- 
ant appeals,  and  assigns  a  number  of  trial 
errors. 

[2]  In  our  opinion  the  first  cause  of  action 
should  never  have  gone  to  the  Jury.    Two 
days  after  plaintiff  had  made  an  agreement 
to  take  the  land  at  $9  an  acre  he  was  told 
that  before  the  sale  could  be  completed  he 
would  have  to  pay  $500  additionaL    The  only 
dispute  in  the  evidence  on  this  cause  of  ao 
tlon  was  whether,  as  plaintiff  testified,  de- 
fendant told  him  It  was  the  owners  of  the 
'  land  who  had  raised  the  price,  or  whether, 
I  as  the  defendant  testified,  he  told  plaintUT 
I  he  had  phoned  to  Mr.  Rich,  and  that  Rich 
'  had  raised  the  price  $500,  and  that  the  land 
I  would  cost  plaintiff  that  much  more.    What 
!  possible  purpose  or  motive  the  defendant 
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could  hiive  for  mtorepresentliig  who  It  was 
that  had  raised  the  price  Is  not  apparent 
The  difference  between  the  two  statements 
Is  hardly  more  than  the  difference  between 
tweedledum  and  tweedledee,  and  under  all 
the  drcnmstances  of  this  case  conid  not 
amount  to  actionable  fraud.  How  could  It 
possibly  concern  the  plaintiff  whether  he 
understood  that  It  was  the  owners  who  rais- 
ed the  price  or  some  one  else  who  had  con- 
trol of  the  sale?  Hla  testimony  Is  that  when 
the  price  was  raised  he  told  the  defendant 
that  he  had  bought  the  land  for  $9  an  acre, 
and  thought  he  ought  to  have  It;  "I  hold 
htm  of  course,  If  I  had  to  pay  the  $500,  I 
would  like  to  have  that  land;  I  needed  It 
for  pasture  land;"  that  he  believed  what 
was  told  him  that  Mr.  Rich  had  wired  de- 
fendant that  the  owners  of  the  land  had 
raised  the  price  $500  on  him;  that  he  then 
signed  the  new  contract 

The  plaintiff  knew  that  the  first  contract 
he  bad  signed  was  not  «)forceable;  that  it 
was  not  made  with  the  owners  of  the  land 
or  with  an  agent  possessing  authority  to 
bind  the  owners;  that  in  fact  he  was  deal- 
ing with  a  snbagent  For  whatever  reason 
the  price  was  raised  he  consented  to  destroy 
•the  first  contract,  and  to  enter  Into  a  new 
one  to  purchase  the  land  at  the  increased 
price. 

[1]  However,  the  court  submitted  the 
cause  of  action  to  the  jury,  but  with  an  in- 
strnctlon  that  plaintiff  could  not  recover  if 
the  jury  found  that  Mr.  Rich  had  the  ezclu- 
sire  sale  of  the  property  and  the  terms  at 
whidi  it  would  be  sold,  because  in  that 
event  Rich  would  stand,  so  far  as  the  plain- 
tiff was  ccHicemed,  In  the  positlcm  of  the 
cwners.  The  jury  made  a  finding  that  Rich 
had  the  exclusive  agency  for  the  sale  of  the 
land  at  any  price  he  desired  to  fix  above  the 
snm  of  $7  per  acre.  Under  the  law  of  the 
case  and  the  special  finding  the  defendant 
vras  entitled  to  judgment  on  this  cause  of 
action. 

In  a  special  finding  the  jury  stated  that 
tliey  allowed  plaintiff  as  damages  for  the 
raise  hi  the  price  of  the  land  $1,072.50 
(which  was  the  exact  amount  of  the  general 
▼erdlct),  and  in  answer  to  another  question 
submitted  by  plaintiff  stated  that  they  al- 
lowed plaintiff  $500  for  the  difference  be- 
tween the  value  of  the  tract  shown  him  by 
defendant  and  that  actually  conveyed  to 
Um.  On  its  own  motion  the  court  set  aside 
the  latter  finding,  but  nevertheless  rendered 
judgment  in  favor  of  plaintiff  for  the  full 
amount  of  the  verdict. 

On  the  second  cause  of  action  Qte  defend- 
ant was  entitled  to  judgment  on  the  special 
findings  Nos.  7,  8,  9,  10,  11,  12,  and  15.  In 
these  the  jury  say,  in  substance,  that  the 
plaintiff  had  an  equal  opportunity  with  the 
defendant  for  ascertaining  whether  or  not 


the  70  acres  upon  which  the  branding  pens 
are  located  were  east  or  west  of  the  true  line 
of  the  land  be  was  purchasing;  that  the  de- 
fendant did  not  fraudulently  represent  to 
plaintiff  that  all  the  so-called  level  land  was 
on  the  tract  he  was  seeking  to  sell  plaintiff; 
that  the  exact  location  of  the  west  line  of 
the  land  purchased  by  plaintiff  was  a  mat- 
ter of  uncertainty  on  the  part  of  both  plain- 
tiff and  defendant;  that  there  was  no  point 
on  the  west  line  except  at  the  north  end 
which  was  definitely  known  to  any  one  at 
the  time  the  land  was  shown  to  plaintiff; 
that  the  true  line  between  the  Hall  land  and 
the  land  purchased  by  Wrendi  Is  at  the 
present  time  a  matter  of  doubt  and  uncer- 
tainty; that  there  never  has  been  an  official 
survey  of  the  line  between  the  two  tracts; 
and  that  there  was  no  way  by  which  the  par- 
ties could  ascertain  the  true  dividing  line  at 
this  point  and  determine  where  it  was. 

Under  the  instructions  on  this  cause  of 
action  and  the  special  findings,  the  defend- 
ant was  entitled  to  judgment 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  render 
judgment  against  plaintiff  for  costa 

AU  the  Justices  concurring. 


(108  Kan.  734) 
STATE  V.  RIDGWAY.     (No.  22978.)* 

(Supreme  Court  of  Kassas.    April  9,  1921.) 

(ByUabu$  hy  the  Oourt.) 

1.  Criminal  law  «=»369 (5)— Evidence  of  ether 
larcenies  held  admissible. 

Under  the  circumstances  stated  In  the  opin- 
ion, evidence  relating  to  the  subject  of  com- 
mission of  other  larcenies  by  the  defendant  was 
properly  admitted  at  her  trial  on  the  charge 
of  grand  larceny. 

2.  IHInor  errors  held  without  merit. 

Minor  assignments  of  error  considered,  and 
Iteld  to  be  without  substantial  merit 

Johnston,  O.  J.,  and  Marshall,  J.,  dissenting 
in  part 

Appeal  from  District  Court,  Labette 
County. 

Mildred  Ridgway  was  convicted  of  grand 
larceny,  and  she  appeals.    Affirmed. 

C.  V,  Rice  and  W.  S.  Hyatt,  both  of  Par- 
sons, for  appellant 

Richard  J.  Hopldns,  Atty.  Gen.,  and  0.  J. 
Taylor  and  W.  A.  Dlsch,  both  of  Parsons, 
for  the  State. 

BURGH,  J.  The  def^idant  was  convicted 
of  grand  larceny,  and  appeals. 

The  defendant  is  a  married  woman,  whose 
profession  is  that  of  nursing.  In  Novem- 
ber, 1919,  she  was  called  to  take  care  of 
Mrs.  Clara  Bugg,  who  died  a  few  days  later 
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of  an  Infections  disease.  The  house  was  un- 
der quarantine,  and  the  defendant  remained 
In  general  charge  of  It  until  after  the  fu- 
neraL  After  she  left,  numerous  articles  of 
personal  property  and  some  m<»iey  wea« 
missing.  The  defendant's  home  was  search- 
ed under  a  search  warrant,  and  many  of 
the  missing  artldes  were  found  there.  Ac- 
cording to  testimony  of  witnesses  for  the 
state,  the  defendant  at  the  time  of  the 
search,  made  statements  and  exhibited  con- 
duct strongly  indicative  of  guilt,  and  she 
was  arrested  and  placed  on  trial  for  Uu> 
ceny  of  prt^erty  described  in  the  informa- 
tl<m  as  follows: 

"Two  towels  of  the  yalue  of  $1.50;  two  knit 
•nda  for  scarf  o{  the  yalne  of  $10;  one  corset 
cover  of  the  value  of  $3;  one  towel  of  the 
valae  of  75  cents;  one  gown  of  the  value  of 
IS;  one  skirt  of  the  valne  el  $12;  one  pair 
of  hose  of  the  value  of  $2.50;  one  underskirt 
of  the  value  of  $4;  one  combing  jacket  of  the 
value  of  $3;  seven  yards  of  silk  muslin  of 
the  value  of  $21;  one  towel  of  the  value  of 
$2;  one  dressing  jacket  ot  the  value  of  $1; 
one  dothespin  apron  of  the  value  of  50  cents; 
one  collar  of  the  value  of  75  cents;  one  towel 
of  the  value  of  GO  cents;  six  napkins  of  the 
value  of  $4;  one  pair  of  pillowcases  of  the 
value  of  $4;  one  tablecloth  of  the  value  of  $5; 
five  handkerchiefs  of  the  value  of  $2.50;  one 
square  cut-glass  pickle  dish  of  the  value  of 
$5.50;  one  cut-glass  cream  pitcher  and  sugar 
bowl  of  the  value  of  $7.50;  one  plain  gold 
band  ring  of  the  value  of  $10;  one  turquoise 
ring  of  the  value  of  $6.50;  one  pearl-set  pin 
of  the  value  of  $6;  and  $10.00  in  money." 

In  order  to  negative  Innocent  possession, 
the  state,  as  a  part  of  its  case  in  chief,  pro- 
duced several  witnesses  who  testified,  over 
objection,  that  the  defendant  had  nursed  In 
their  homes,  and  after  she  left  articles  of 
personal  property  were  g<»ie  which  were 
there  when  she  came.  These  disappearances 
occurred  within  a  period  of  two  years  previ- 
ous to  the  defendant's  employment  at  the 
Bugg  hom&  Lists  of  the  missing  articles 
follow: 

From  the  Woods  home:  A  gold  ring,  a 
sweet-grass  basket,  a  writing  pad  and  foun- 
tain pen,  part  of  a  box  of  stationery,  an 
enameled  vase,  and  a  Red  Cross  pin. 

From   the  Orr  home:    A  small   pals  of 

scissors,  a  knife,  a  vase,  a  pair  of  

clothes,  some  stationery,  a  fudge  apron,  and 
a  linen  apron. 

From  the  Coon  home:  Five  yards  of  mus- 
lin, two  pairs  of  men's  silk  hose,  five  linen 
handkerchiefs,  several  ladies'  handkerchiefs, 
a  teddy  bear  suit  with  a  crocheted  yoke,  a 
nightgown,  a  sheet,  a  cap,  a  wedding  book,  a 
record  book,  a  silver  thimble,  and  a  stick- 
pin. 

Ffom  the  Harlow  home:  A  camisole,  and 
about  $25  house  money  kept  In  a  purse  on  a 
desk  In  Mrs.  Harlow's  bedroom. 

One  of  the  witnesses  testified  that  after 


the  defendant  had  nnrsed  at  the  Woods  home 
the  witness,  with  several  other  women,  vient 
to  the  defendant's  home.  The  door  was  opm, 
and  a  sweet-grass  basket  the  same  as  the 
one  missing  from  the  Woods  home  was  seen 
standing  on  a  table,  nie  defendant  Invited 
her  visitors  in,  but,  going  ahead  of  them, 
put  the  sweet-grass  basket  In  a  writing  desk 
and  closed  the  desk. 
The  court  instructed  the  Jury  as  foUows: 

"(11)  Certain  of  the  witnesses  who  have  tes- 
tified in  this  case  have  been  permitted  to  de- 
tail to  7oa  the  facts  surrounding  other  similar 
offenses  as  that  charged  against  the  defendant 
in  this  case,  and  you  are  instructed  that  evi- 
dence concerning  the  commission  of  other  sim- 
ilar offenses  by  the  defendant  is  competent  and 
proper  in  this  case,  and  may  be  considered  by 
you  in  this  case  for  the  purpose  of  determin- 
ing the  scienter  or  intent  of  the  defendant  at 
the  time  of  taking  and  carrying  away  ot  the 
property  alleged  to  have  been  stolen,  if  any 
property  was  taken  and  carried  away  by  her, 
and  must  not  be  considered  by  yon  for  any 
other  purpose  whatever  in  this  case." 

[1]  The  question  raised  by  objection  to 
the  evidence  recited  and  by  the  Instruction 
Is  the  old,  but  forever  new,  one  of  admis- 
sibility of  other  offenses  or  similar  acts  to 
prove  an  element  of  the  crime  for  which  a 
defendant  is  on  trlaL  The  general  rule,  the 
reasons  for  It,  the  exceptions  to  the  general 
rule,  and  the  reasons  for  them  have  been 
stated  so  often  It  Is  not  necessary  to  do  so 
again.  The  subject  Is  thoroughly  discussed 
in  1  Wigmore  on  Evidence,  §§  3QO-367.  Cas- 
es are  collated  In  62  L.  R.  A.  193,  and  43 
L.  B.  A  (N.  S.)  77& 

The  danger  In  admitting  evidence  of  the 
kind  under  consideration  lies  in  the  fact 
that  the  jury  might  resolve  doubt  against  the 
defendant,  and  find  him  guilty,  because  he 
had  been  delinquent  before — an  Irrelevant 
matter;  but,  if  previous  crime  or  conduct 
have  a  natural  and  logical  tend^icy  to  es- 
tablish the  crime,  or  an  element  of  the  crime, 
for  which  the  defendant  Is  on  trial,  the  evi- 
dence Is  admissible  and  ought  to  be  admit- 
ted, as  this  court  has  many  times  held.  In 
this  Instance  the  relation  of  the  evldoice  to 
the  intent  ingredient  of  the  crime  charged  Is 
only  fairly  closfe.  Mere  remoteness,  however, 
affects  weight  rather  than  admissibility,  and 
the  question  Is:  Did  the  evidence  tend  to 
prove  guilty  possession? 

The  evidence  for  the  state  was  that  on  five 
different  occasions  articles  were  gone  with- 
out permission  to  take  them,  when  the  de- 
fendant left  homes  in  which  she  had  been 
employed  to  nurse.  The  articles  readily  fall 
into  groups  showing  appeal  to  the  same 
taste  and  desire,  and  they  are  all  of  a  kind 
to  which  the  defendant  had  peculiar  means 
of  access.  Articles  of  feminine  apparel  ap- 
pear In  all  the  lists  but  one,  and  In  that  one 
Is  an  article  which  the  defendant  hurried  to 
hide  when  she  thought  it  was  about  to  ba 
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seen  In  her  pooaeaslon.  Marked  pecollarlties 
of  these  Incidents  are  too  o(Mnmon,  too  simi- 
lar, and  too  constant  to  be  dissociated.  The 
occurrences  are  too  nnmerons  to  i)ermlt  of 
reasonable  explanation  on  the  theory  that 
mlwfrfng  articles  were  slmidy  mlqdaced,  or 
were  carried  <^  throngh  Inadyertence  or 
mistake.  Unanthorlsed  disappearance  of  per- 
sonal effects  was  too  uniformly  a  feature  of 
employment  of  the  defendant  as  a  nurse  ta 
the  home  to  make  theft  by  others  a  coinci- 
dence. Goods  missing  from  the  Bngg  home 
after  the  defendant  finished  her  service  there 
were  actually  found  In  her  possession,  and 
repetitions  of  similar  losses  under  similar 
drcmnstances  were  quite  c<»Tlnclng  that 
possession  of  the  Bugg  property  was  accom- 
panied by  wrongful  Intent 

The  defendant  says  that  by  the  Instruc- 
tion quoted  the  court  told  the  Jury  the  evi- 
dence proved  other  offenses  of  which  the  de- 
fendant was  guilty.  There  was  evidence  of 
other  larcenies,  and  there  was  very  persua- 
sive evidence  the  defendant  was  guUty  of 
at  least  one  of  tbem ;  but  the  Instruction  is 
not  open  to  the  objection  urged.  In  order 
to  avoid  circumlocution  the  court  used  the 
exi)res8ion  "other  similar  offenses" ;  but  the 
qualifying  expre8sl<»s  "the  facts  surnrand- 
Ing"  and  "evidence  concerning  commissIcHi" 
made  it  clear  the  court  was  describing,  and 
not  characterizing. 

[2]  There  is  nothing  else  of  importance  In 
the  aiveal.  A  motion  for  continuance  was 
IKoperly  denied.  The  evidence  proved  lar^ 
ceny,  and  not  onbezzlement  There  was  suf- 
ficient oomi>etait  evidence  to  establish  the 
necessary  el^noits  of  grand  larceny.  Fall- 
nie  to  give  an  Instruction  cmceming  petit 
larcoiy  did  not  constitute  error.  Mlsccm- 
dnct  of  a  Juror  was  not  definitely  established. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

UASON,  PORTEB,  WEST,  and  DAWSON. 
JJ.,  Gonconlng. 

JOHNSTON,  0.  J.,  and  MARSHAL  J, 
dissent  from  the  first  paragraph  of  the  syl- 
labus and  the  corresponding  portions  of  the 
opinion. 

(108  Kan.  686) 

LILLEY  V.  STERLING   OIL   &   REFINING 
CO.    (NO.  22845.) 

(Sapreme  Court  of  Kansas.    April  9,  1921.) 

(ByXUbui  (v  tit*  Court.) 

I.  Corporations  «=»  149— Corporate  stock  par- 

chased  Is  not  fremi  from  Inflrmltles  aooord- 

iai  ta  mlas   of  oommerolsl   pspar   In   due 

eaarso,  bat  the  boyar  takes  sued  rights  as 

seller  had. 

One  who  buys  or 'contracts  to  bay  stock  in 

a  corporation  does  not  take  it  freed  of  its  in- 
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finnitieB  according  to  the  mles  of  eommerdal 
paper  acquired  in  due  course;  he  merely  takes 
such  legal  and  equitable  rights  in  the  stock  as 
his  vendor  has  to  bestow;  and  although  the 
buyer  may  be  ignorant  of  the  equities  and  bur- 
dens which  Inhere  In  the  stock,  his  IgDorauce 
does  not  relieve  the  stock  therefrom,  nor  en- 
able him  to  acquire  it  discharged  of  any  vice 
or  defect  which  inheres  in  it. 

2.  Corporations  «=»  149— Corporation  not  liable 
to  Innocent  pDrohaser  of  stock  fraudulently 
Issued  and  easeeled  when  turned  In  for  trans- 
fer on  books. 

The  secretary  of  a  corporation  in  charge  of 
its  stock  book  fraudulently  and  without  con- 
sideration Issued  to  himself  232,600  shares  of 
the  corporation's  capital  stock.  In  conformity 
with  an  order  of  the  State  Charter  Board,  the 
cori>oration  set  about  the  task  of  recalling  and 
canceling  this  illegal  issue.  Part  of  this  issue, 
a  certificate  for  5,000  shares,  had  passed  from 
hand  to  hand  until  it  was  purchased  by  plaintifi: 
upon  a  contract  that  he  was  not  to  pay  for  it 
untn  it  had  been  duly  transferred  on  the  books 
of  the  company  and  a  new  certificate  therefor 
issued  to  him.  Plaintiff  did  not  know  of  the 
fraud  In  its  original  issue,  nor  that  any  vice 
or  defect  Inhered  in  the  stock.  He  sent  in  the 
old  certificate  to  the  corporation  for  transfer. 
The  corporation  promptly  canceled  and  sup- 
pressed it  and  declined  to  issue  a  new  certifi- 
cate therefor.  Plaintiff  sued  the  corporatioD 
in  conversion  for  the  market  value  of  bona  fide 
stock  of  the  company.  Held,  that  he  purchased 
the  stock  burdened  with  its  vices  and  defects 
and  cannot  recover. 

(AiUHond  SyOotM  (y  Bditorial  Btaf.) 

3.  Corporations  «=>IIO— Cancellation  of  stock 
by  corporation  not  a  oonverslon  thereof  as 
to  a  buyer  who  was  only  to  become  bound  on 
its  transfer  on  tbe  books. 

Where  a  buyer  of  stock  contracted  to  be- 
come bound  therefor  only  on  its  transfer  on 
the  books,  and  on  taming  it  in  for  transfer  the 
corporation  canceled  it  under  order  of  the  Char- 
ter Board,  he  never  became  its  owner,  and  so 
far  as  he  was  concerned  there  was  no  conver- 
sion. 

Appeal  from  District  Court,  Sedgwick 
Coonty. 

Action  by  J.  O.  LUley  against  the  Sterling 
OU  &  Refining  Company.  Judgment  for  plain- 
tiff, and  the  defendant  appeals.  Reversed, 
and  Judgment  ordered  for  the  defendant. 

L.  P.  Brooks,  of  Widiita,  for  appellant 
John   Ifadden   and   O.   B.  Dunn,   both  of 
Wichita,  for  appellee. 

DAWSON,  J.  This  was  an  action  for  the 
alleged  conversion  of  certain  shares  of  stock 
issned  by  the  defendant  company  and  which 
it  canceled  and  suppressed  when  the  certifi- 
cate was  presented  to  it  for  transfbr. 

One  Eugene  Jackson,  secretary  of  the  de- 
fendant, the  Sterling  Oil  &  Refining  Oompfi- 
ny,  who  had  custody  of  its  stock  book,  issued 
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to  himself,  without  compensation  and  with- 
out authority,  232,500  shares  of  its  capital 
stock.  The  stock  was  of  a  character  which 
coold  only  be  lawfully  Issued  with  the  sanc- 
tion of  the  State  Charter  Board  (Blue  Sky 
Law,  Gen.  Stat.  1916,  §  9458  et  seq.,  and  no 
license  for  such  issue  had  been  granted. 

This  violation  of  law  came  to  the  attention 
of  the  Charter  Board,  and  it  peremptorily 
ordered  that  the  unlawful  Issue  be  canceled. 
In  time  the  defendant  company  succeeded  In 
recovering  and  canceling  all  this  issue  except 
the  5,000  shares  which  are  the  subject  of 
this  lawsuit 

Jackson,  the  secretary,  had  assigned  the 
stock  in  question  to  one  Murphy,  who  in  turn 
passed  it  on  to  one  Robert  H.  Smith,  who 
held  it  m  trust  fbr  I.  A.  O'Shaughnessy,  and 
the  latter  sold  It  to  the  plalntifT,  J.  O.  Lilley, 
for  13,000  upon  a  contract  that  Lllley  was 
not  to  pay  for  it  until  It  had  been  transferred 
on  the  books  of  the  defendant  company. 

Jackson,  the  secretary,  had  issued  the  stock 
to  himself  on  February  24, 1917.  On  April  25, 
1917,  the  Charter  Board  made  its  order 
touching  its  cancellation.  On  July  12,  1917, 
the  bargain  between  plaintiff  and  O'Shaugh- 
nessy was  made;  and  on  July  14,  1917,  I>U- 
ley's  agent  presented  the  old  certificate  to  the 
company  for  transfer.  The  defendant  can- 
celed the  old  certificate  and  refused  to  issue 
a  new  certificate  showing  its  transfer  to  LU- 
ley. 

Hence  this  lawsuit 

The  trial  court  made  findings  of  fact  and 
conclnslona  of  law,  and  gave  judgment  for 
plaintUT  for  the  market  value  of  bona  fide 
stock  of  the  company  at  the  time  of  the  al- 
leged conversion  of  the  stock  in  questicm. 

The  defendant  company  appeals. 

[1]  The  trial  court  found  the  fact  to  be 
that  plaintUF  did  not  know  that  his  vendor, 
CShaughnesay,  did  not  know  that  the  Char- 
ter Board  had  ordered  this  stock  to  be  can- 
celed, and  that  plaintiff  did  not  know  that  it 
had  been  Issued  without  consideration. 
From  this  finding  of  fact,  and  other  facts  in 
evidence,  the  trial  court  drew  the  legal  de- 
duction that  plaintiff  was  a  purchaser  in  the 
usual  course  of  business  and  in  good  faith, 
and  therefore  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  company,  not- 
wtthstandlng  the  original  issue  of  the  stock 
had  been  a  fraud  upon  the  company.  This 
deduction  was  erroneous.  Fraudulent  issues 
of  stock  do  not  receive  an  Immunity  bath, 
like  commercial  paper,  when  they  pass  from 
hand  to  hand  in  the  usual  course  of  trade. 
EJach  succeeding  purchaser  gets  Just  what  his 
vendor  legally  and  equitably  had  to  sell,  and 
no  more.  Mitchell  v.  Beachy,  104  Kan.  446, 
179  Pac.  866.    In  Hammond  v.  Hastings,  134 


U.  S.  401,  404,  10  Sup.  Ct  727,  728,  83  I*  Ed. 
960,  963,  it  was  said: 

"No  person,  therefore,  can  acquire  a  legal 
title  to  any  shares,  except  under  a  regular 
transfer,  according  to  the  rules  of  the  bank; 
and  if  any  person  takes'  an  equitable  assign- 
ment, it  must  be  subject  to  the  rights  of  the 
bank,  under  the  Act  of  Incorporation,  of  which 
he  is  bound  to  take  notice." 

"Repeated  etforts  have  been  made  to  have 
certificates  of  stock  declared  negotiable  paper, 
but  they  have  been  unsuccessful.  Such  a  cer- 
tificate is  not  negotiable  in  either  form  or  char- 
acter; and  like  every  nonnegotiable  paper,  who- 
ever takes  it  does  so  subject  to  its  equitiex 
and  burdens;  and  though  ignorant  of  such 
equities  and  burdens  bis  ignorance  does  not 
relieve  the  paper  therefrom,  or  enable  him  to 
hold  it  discharged  therefrom." 

See,  also  Rose's  Notes  to  Hammond  v.  Hast- 
ings, supra,  33  L.  Ed.  1176;  10  Cyc,  629, 
630,  and  36  Cyc.  1310  et  seq. 

[2]  Another  conclusion  of  law  which  was 
reached  by  the  trial  court  reads: 

"(3)  The  action  of  the  Blue  Sky  Board  in 
ordering  the  cancellation  of  certificate  No.  964 
and  other  certificates  of  stock  was  nonjudicial 
and  is  not  operative  as  against  J.  C.  Iiilley." 

It  may  be  conceded  that  the  action  of  the 
Charter  Board  was  not  Judicial,  but  it  was 
nevertheless  proper  for  the  board  to  take 
such  action.  The  order  outlined  a  procedure 
which  indicated  what  would  stay  its  hand 
from  instituting  proceedings  through  the  At- 
torney General  or  county  attorney  to  correct 
the  corporate  abuse  which  inhered  in  the  un- 
authorized and  fraudulent  Issue  of  stock,  and 
this  stock  was  part  of  that  illegal  issue.  Qen. 
Stat  1915,  i  2182;  Geo.  Stat  1915,  |  9458  et 
seq. 

[3]  This  court  is  also  impressed  with  the 
view  that  the  bargain  between  plaintiff  and 
O'Shaughnessy  was  only  a  conditional  sale; 
the  condition  being  that  plaintiff  would  only 
be  bound  if  the  stock  certificate  could  be  and 
would  be  transferred  on  the  books  of  the 
company.  As  the  transfer  was  never  made 
and  under  the  drcumstances  the  defendant 
company  could  not  be  ccnnpelled  to  make  it 
or  otherwise  to  a<dmowledge  the  validity  of 
this  stock,  the  plaintiff  Lllley  never  became 
its  owner;  and  so  far  as  he  was  concerned 
there  was  no  conversion.  Faulkner  v.  Bank, 
77  Kan.  385,  94  Pac.  153. 

It  follows  that  the  Judgment  of  the  district 
court  must  be  reversed,  and  as  the  conclualoa 
here  reached  disposes  of  the  whole  controver- 
sy between  these  litigants,  the  trial  court 
should  be  instructed  to  enter  Judgment  toe 
defendant 

It  is  so  ordered. 

All  the  Justices  concurring. 
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IDLAND  VALLEY  R, 
(No.  23082.) 


(Saprem«  Court  of  Kanau.     April  8,  1921.) 

(Byttabut  ly  the  Court.) 

1.  Railroads  «=3484(3)  —  Ciroumstantlal  ovl- 
deace  of  fire's  origin  held  sufficient  for  Jory. 

The  circumstantial  eyidence  to  support  a 
cause  of  action  for  the  burning  of  hay  and  for 
damages  to  an  ensuing  crop  of  grass,  alleged  to 
hare  been  caused  by  sparks  from  a  railway  en- 
gine, examined,  and  held  sufficient  to  require 
the  issue  of  fact  to  be  submitted  to  a  jury. 

2.  Negllaenoe  ®=>l03>/2— Law  of  forum  govorns 
ovidenoo. 

In  a  cause  of  actdon  arising  in  another 
state,  the  suffidency  of  the  evideace  to  sustain 
sncfa  an  action  when  brought  in  this  state  is 
goremed  by  the  Kansas  law  of  evidence. 

3.  Courts  «s»9— Cause  of  aotloa  for  Are  from 
-  locomotivs  near  state  line  held  to  arise  In 

state  of  location  of  property  burned. 

Where  a  railway  engine  at  or  near  the  Kan- 
sas-Oklahoma state  line  sets  fire  to  property 
in  Oklahoma,  the  cause  of  action  arises  in 
Oklahoma;  and  it  is  immaterial  whether  the 
engine  was  in  Kansas,  or  on  the  state  line,  or 
in  Oklahoma,  when  the  escaping  sparks  from 
the  engine  set  fire  to  the  property. 

4.  Railroads  «=348l(2)  —  Evidsnoe  of  other 
flres  competent  when  properly  limited. 

It  is  not  error  to  refuse  a  dogmatic  instrac- 
tion  tiiat  <'he  jury  should  not  consider  any  tes- 
timony touching  any  other  fire  than  the  one 
alleged  to  have  burned  the  property  in  question, 
when  there  was  evidence  that  the  other  fires  oc- 
cnrred  about  the  same  time  in  the  same  locality 
which  may  hare  been  caused  by  the  same  en- 
gine, when  the  significance  of  such  evidence  is 
properly  limited  by  a  suitable  instruction  given 
by  the  court. 

5.  Landlord  and  tenant  €=>I42(2)>-Tenant  of 
meadow  and  pasture  land  injured  by  fire  may 
recover  damages. 

It  is  not  error  to  refuse  an  instruction  that 
a  lessee  of  meadow  and  pasture  land  could  not 
recover  damages  for  injury  to  an  ensuing  crop 
of  grass,  whore  there  is  competent  evidence 
to  support  the  lessee's  daim  of  injury  thereto. 

Appeal  from  District  Court,  Cowley 
Ooonty. 

Action  by  Charles  H.  Otey  against  the 
Midland  Valley  Bailroad  Company.  Ver^ 
diet  and  judgment  for  plaintiff,  and  defend- 
ant tippeaia.    Affirmed. 

O.  K  Swan,  of  Mnskogee,  OkL,  and  Klrke 
W.  Dale  and  Albert  Faulconer,  both  of  Ar- 
kansas City,  for  ai^eUant. 

W.  Ik  Cunningham,  of  Arkansas  City,  for 
appellee. 

DAWSON,  3.  This  was  an  action  for 
damages  caused  by  sparks  from  a  railway 
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engine  which  set  fire  to  a  bam  which  con- 
CO.  sumed  the  plaintiff's  hay  stored  therein,  and 
where  flying  embers  from  the  burning  bam 
set  fire  to  the  grass  and  stubble  on  certain 
meadow  and  pasture  land  held  by  idalntlff 
as  lessee. 

The  plaintlfTs  lessor  owns  a  farm  In  Ok- 
lahoma bordering  on'  the  Kansas-Oklahoma 
state  line.  The  defendant  owns  a  line  of 
railway  running  from  Kansas  to  Oklahoma 
at  right  angles  to  the  state  line.  The  farm 
buildings  of  plaintiff's  lessor  are  located 
near  the  railway,  the  bam  being  853  feet 
west  of  defendant's  right  of  way  and  300 
feet  south  of  the  state  line.  The  distance 
from  the  bam  northeastward  to  the  inter- 
section of  the  state  line  and  the  railway 
track  was  473  feet  During  the  forenoon  of 
October  22, -1917,  a  strong  wind  was  blowing 
from  the  northeast.  Defendant's  railway 
train  came  from  the  north,  the  engine  "puff- 
ing up  black  smoke  like  any  engine  when  it 
had  a  fresh  fire  in  it"  The  fire  originated 
at  the  east  side  of  the  bam  loft  The  loft 
contained  hay  piled  near  Its  eastern  door. 
A  passenger  In  the  train  noticed  the  open  loft 
door,  and  there  was  no  fire  to  be  seen  as  he 
rode  by.  Within  a  few  minutes  after  the 
train  passed  the  bam  was  on  fire.  The  barn 
loft  was  filled  with  plaintlfTs  hay.  The  hay 
was  burned,  and  flying  embers  from  the 
burning  bam  set  fire  to  plaintiff's  meadow 
and  pasture,  which  resulted  in  Injury  to  the 
next  season's  crop. 

Prom  a  verdict  and  judgment  in  favor  of 
plaintiff,  the  defendant  appeals,  assigning 
error  In  overruling  defendant's  demurrer  to 
the  evidence  and  In  refusing  to  give  instruc- 
tions requested  by  defendant 

[1]  There  Is  no  dispute  that  the  fire  which 
destroyed  the  plaintlfTs  hay  and  Injured  the 
pasture  and  meadow  was  caused  by  burning 
embers  from  the  bam,  but  It  Is  stoutly  con- 
tended that  there  was  no  evidence  that  the 
defendant's  railway  engine  set  fire  to  the 
bam.  The  evidence  Inhered  In  the  circum- 
stances. While  no  one  saw  burning  sparks 
from  the  engine  blow  through  the  door  of 
the  barn  loft  and  the  distance  from  the  en- 
gine to  the  bam — 473  feet — was  considera- 
ble, and  while  witnesses  testified  that  they 
had  never  known  burning  sparks  carried 
that  distance  to  cause  combustion,  yet  it  was 
shown  that  there  was  no  visible  fire  in  the 
bam  loft  when  the  train  passed  and  that 
the  engine  was  smoking  heavily,  that  the 
wind  was  strong  and  blowing  directly  from 
the  engine  towards  the  open  door  of  the 
bam  loft  and  the  fire  was  seen  a  few  min- 
utes after  the  train  passed,  and  there  was 
no  proof  or  even  plausible  theory  of  other 
probable  cause — these  circumstances  indicat- 
ing the  fire's  origin  were  sufficient  to  take 
the  case  to  the  jury.  Hammon  y.  Railroad 
Co.,  106  Kan.  787,  489  Pac  909. 
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JOHNSTON,  C.  3.  This  action  was  brought 
by  C.  P.  Barshfleld  to  recover  damages  sua- 
talned  by  tbe  act  of  M.  M.  Vuckllch  In  negli- 
gently running  bis  antomobUe  against  one 
in  which  plaintiff  was  riding,  Injuring  him 
and  damaging  his  automobile.  The  plaintiff 
prevailed,  and  defendant  appeals. 

Tbe  collision  occurred  at  the  intersection 
of  Seventh  and  Ann  streets,  in  Kansas  City. 
Plaintiff  was  driving  his  car  south  on  Seventh 
street,  and  as  he  approached  Ann  street  at 
a  speed  of  6  miles  per  hour  he  signaled  that 
he  was  about  to  turn  into  that  street.  At 
that  time  the  defendant,  'who  was  driving  his 
car  from  the  south  on  Seventh  street  at  the 
alleged  speed  of  35  miles  per  hour,  drove  his 
car  Into  that  of  the  plaintiff  at  the  intersec- 
tion of  the  streets,  overtumli^  plaintiff's  car 
and  throwing  him  out  on  the  pavement. 

[1]  Error  Is  assigned  by  defendant  on  the 
refusal  of  the  court  to  snstaln  a  demurrer  to 
plalntltTs  evidence.  There  is  a  contention 
that  there  was  no  evidence  of  negligence  by 
tbe  defendant,  no  evidence  that  the  car  was 
being  driven  at  an  excessive  rate  of  speed, 
and  that  the  plaintiff  himself  was  negligent 
in  turning  his  car  In  front  of  that  of  the  de- 
fendant. The  plaintiff  did  not  undertake  to 
give  the  rate  of  speed  tbe  defendant  was 
drl\'ing,  but  be  did  testify  that  while  he  was 
driving  30  or  40  feet  at  a  rate  of  6  miles  per 
hour  tbe  defendant  drove  his  car  200  feet, 
showing  that  defendant  was  driving  at  a 
speed  of  at  least  30  miles  per  hour.  Tbe 
statute  provides  that  no  jjersoil  shall  operate 
a  motor  vehicle  within  a  dty  at  a  speed 
greater  than  12  miles  an  hpur,  and,  further, 
that  it  shall  not  be  driven  across  an  inters 
section  of  streets  within  a  city  at  a  speed 
exceeding  6  miles  per  hour.  Laws  1917,  c. 
74,  f  6.  The  plaintiff  bad  a  right  to  assume 
that  the  defendant  was  driving  at  a  legal 
rate  Of  speed  and  If  the  defendant  had  been 
driving  at  that  rate,  the  plaintiff  could  have 
made  the  turn  in  safety.  Tbe  proof  of  negli- 
gence Is  deemed  to  be  sufficient. 

[2]  Ck)mplaint  is  made  of  an  instruction  to 
the  effect  that  if  either  plaintiff  or  defend- 
ant violated  the  statute  relating  to  speed  it 
would  constitute  negligence.  The  running  of 
a  car  at  an  Illegal  rate  of  speed  is,  of  Itself, 
a  violation  of  the  law  and  negligence,  but,  of 
coinrse,  a  person  violating  a  statute  or  local 
ordinance  fixing  a  speed  limit  is  not  liable 
for  damages  imless  such  damages  are  the 
proximate  result  of  the  illegal  speed.  Wil- 
liams V.  Electric  Railroad  Co.,  102  Kan.  268, 
170  Pac.  397.  This  rule  was  not  overlooked 
in  the  trial,  as  the  court,  after  telling  the 
Jury  that  a  violation  of  the  statute  consti- 
tuted negligence,  followed  it  with  another  in- 
struction that  they  could  not  find  against  tbe 
defendant  unless  the  negligence  was  the  prox- 
imate cause  of  the  injury  to  plaintiff  or  his 
automobile.  The  same  principle  was  repeat- 
ed in  another  part  of  the  charge,  thus  leaving 
no  ground  for  the  defendant's  complaint. 


[3]  Objection  is  made  to  tbe  Instmction  re- 
lating to  the  measure  of  damages  as  applied 
to  tbe  automobile.  The  instruction  as  to 
that  branch  of  the  case  was  that  if  they 
found  for  the  plaintiff  that  he  should  allow 
him  "Ills  reasonable  and  necessary  expendi- 
tures in  repairing  said  automobile,  and  the 
difference,  if  any,  by  way  of  diminution  be- 
twe«n  the  fair  market  value  of  said  automo- 
bile immediately  before  said  collision  and  im- 
mediately following  said  collision,  and  the 
making  of  said  repairs,  not  to  exceed  in  all 
$3,000."  Plaintiff  offered  testimony  to  the  ef- 
fect that  he  bad  expended  $33.45  towards  the 
repair  of  the  machine  to  make  it  run,  and  its 
value  before  he  was  injured  was  $546.71 ;  and, 
further,  that  its  value  after  the  injury  and 
before  repairs  was  $400,  and  that  Its  value 
after  repairs  was  $450.  In  measuring  dam- 
ages In  such  a  case  tbe  general  rule  applied 
is  to  allow  the  difference  between  the  value 
before  the  Injury  and  the  value  after  the 
accident  Buddy  on  Automobiles  (6tb  Ed.) 
§  719.  Some  authorities  support  the  view 
that  the  damages  may  be  measured  by  the 
expense  of  repairing  tbe  car.  In  many  cases 
this  rule  is  not  adequate  or  satisfactory, 
since  the  injury  may  not  be  susceptible  of 
repair,  or  the  depredation  due  to  the  injury 
of  the  machine  may  be  much  greater  than 
tbe  coat  of  any  practical  repairs  made  upon 
it.  In  other  cases,  after  the  repairs  are  made, 
the  car  might  be  of  greater  value  than  it 
was  before  the  accident.  In  one  case,  after 
the  repairs,  the  car  may  be  worth  less  than  it 
was  before  the  injury,  and,  in  tbe  other,  tbe 
repairs  made  may  actually  increase  Its  value. 
In  any  event,  the  question  of  damages  should 
not  bave  been  submitted  on  both  theories, 
for,  if  submitted  od  both,  double  damages 
might  be  allowed,  kuddy  on  Automobiles, 
p.  942.  The  mistake  of  the  court  in  submit- 
ting both  theories  to  the  jury  may  be  reme- 
died by  deducting  from  the  verdict  the 
amount  expended  upon  repairs,  which  was 
shown  to  be  $33.45.  The  trial  court  is  di- 
rected to  reduce  the  amount  of  plaintilTs  re- 
covery to  that  extent 

[4]  Objections  were  made  to  the  admission 
of  evidence.  First,  It  is  said  that  idaintUTs 
testimony  as  to  tbe  value  of  the  car  was  not 
admissible,  since  it  was  not  shown  that  he 
was  competent  to  give  values.  There  was 
testimony  to  the  effect  that  he  was  accustom- 
ed to  handling  cars  of  the  kind  injured,  had 
bought  and  sold  several  of  them,  and  was 
fairly  familiar  with  their  value.  His  evi- 
dence was  admissible. 

[C]  Another  objection  is  that  the  court  per. 
mitted  inquiry  as  to  other  acts  of  careless 
driving;  and  of  accidents  resulting  from  it 
This  testimony  was  drawn  out  In  tbe  cross- 
examination  of  the  defendant  He  bad  tes- 
tified that  he  was  a  careful  driver  and  was 
driving  carefully  at  the  time  of  the  accident 
He  was  then  asked  if  he  had  not  been  ato^ 
ped  and  reprimanded  br  officers  for  fast  drlv- 
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Ing,  If  he  bad  not  nm  into  a  light  pole,  If 
be  had  not  struck  a  boy,  and  had  not  been 
arrested  for  careless  driving.  To  some  of 
these  Inqnlrles  he  gave  an  afiSnnative  answer 
and  to  others  he  entered  a  denial.  On  the 
direct  examination  no  evidence  was  offered 
as  to  his  driving  habits  or  of  careless  driving 
on  other  occasions.  The  general  rule  Is  that 
acts  of  negligence  on  other  occasions  than 
the  one  In  question  are,  with  a  few  excep- 
tions, Inadmissible.  Wigmore  on  Evidence,  gS 
ffi,  199.  Here,  however,  it  was  only  a  cross- 
examination  of  the  defendant  himself  as  to 
his  claim  of  careful  driving,  and  no  reason  Is 
seen  why  sach  an  Inquiry  may  not  be  per- 
mitted within  reascmable  llmltattons.  It  does 
not  appear  that  the  discretion  was  abused  In 
this  Instance,  or  that  the  rights  of  the  de- 
foidant  were  i»ejudlced  by  the  extent  of  the 
inquiry. 

[6]  There  is  a  contention  that  the  damages 
awarded  ($2,000)  were  excessive.  In  view  of 
the  testimony  as  to  the  i)er8onal  injuries  sus- 
tained by  the  plaintiff,  as  well  as  the  dam- 
ages to  his  automobile.  It  cannot  be  held  that 
the  damages  allowed  are  excessive. 

The  case  Is  remanded,  with  the  direction 
to  deduct  $33.4S  from  the  amonnt  awarded  to 
plaintiff;  and,  so  modified,  the  Judgment  Is 
affirmed. 

All  the  Justices  concurring. 


<1<16  Kan.  840) 
STATE  V.GROENMILLER.    (No.  23278.) 

(Supreme  Court  of  Kansas.  April  9,  1921.) 

(BvXlabut  hv  tha  Oowrt.) 
Highways  «=>I5I  (2)— Complaint  for  negllgonce 
and  refosal  to  cut  and  trim  a  hedge  fence 
along    highway   mast   spedfleaily    point   out 
fence. 
In  a  prosecution  under  section  482S  of  the 
General  Statute*  of  1916,  as  amended  by  chap- 
ter 253  of  the  Laws  of  1919,  for  failing  to  cut 
and  trim  a  hedge  fence  along  a  public  high- 
way, it  is  necessary  that  the  complaint  point 
out  the  fence  with  some  degree  of  particularity, 
and  a  general  charge  that  the  defendant  neg- 
lects and  refuses  to  keep  all  hedge  fences  cut 
and  trimmed  along  the  public  highway  on  land 
belonging  to  Mm  in  a  certain  township  is  in- 
snffident. 

Appeal  ttom  District  Clourt,  Franklin 
County. 

Mablon  Oroounlller  was  convicted  under 
the  statute  for  failing  to  cut  and  trim  a 
hedge  fence  on  his  premises  after  notice,  and 
be  appeals.  Beversed,  and  trial  court  direct- 
ed to  sustain  a  motion  to  quash. 

F.  A.  Waddle,  of  Ottawa,  for  appellant 
Bichard  J.  Hopkins,  Atty.  Gen.,  and  B.  B. 
Bedmond,  of  Ottawa,  for  the  State. 

MABSHAJUU  J.  The  defendant  appeals 
from  a  convictton  fk>r  failing  to  cut  and  trim 


a  hedge  fence  after  notice  given.  Tinder  sec- 
tion 4826  of  the  General  Statutes  of  1915,  as 
amended  by  chapter  258  of  the  Laws  of  1919. 
The  sufficiency  of  the  complaint  is  attack- 
ed.   It  read : 

"That  on  or  about  the  26th  day  of  Novem- 
ber, 1919,  one  D.  J.  English,  road  overseer  of 
Appanoose  township,  Franklin  county,  Kan., 
gave  legal  notice  to  this  defendant  in  writing, 
a  copy  of  which  notice  is  attadtied  hereto, 
marked  Exhibit  A,  and  made  a  part  hereof, 
demanding  comidiance  with  hedge  law  of  this 
state;  that  although  more  than  30  days  has 
elapsed  since  the  serving  of  the  foregoing  no- 
tice on  this  defendant,  the  defendant,  Mahlon 
Groenmiller,  wiUfolly  and  unlawfully  neglects 
and  refuses  to  keep  all  hedge  fences  along 
tEe  public  highway  on  land  belonging  to  said 
defendant  in  Appanoose  township,  Franklin 
county,  Kan.,  cut  and  trimmed  down  to  not 
over  6  feet  high,  except  trees  not  less  than 
16  feet  apart  and  hedges  necessary  as  a  pro- 
tection to  orchards,  vineyards,  and  feed  lots." 

The  notice  referred  to  In  the  complaint  was 
as  follows: 

"Date  November  26.  llr.  Mahlon  Groenmil- 
ler: You  will  be  allowed  30  days  from  the 
above  date  to  get  your  hedge  completely  trim- 
med and  the  brush  removed  or  burned,  also 
the  weeds  and  brush  cut  along  your  right  of 
way,  to  comply  with  the  provisions  of  the  new 
hedge  and  weed  law." 

The  statute  under  which  the  defendant  was 
prosecuted  is  section  4828  of  the  General 
Statutes  of  1915,  as  amended  by  chapter  263 
of  the  Laws  of  1919,  which  reads : 

"That  in  any  county  where  the  provisions  of 
this  act  shall  be  adopted,  any  owners  of  real 
estate  failing  to  comply  with  its  provisions 
shall  be  guilty  of  a  misdemeanor  after  thirty 
days'  notice  and  may  be  fined  before  any  jus- 
tice of  the  peace  of  competent  jurisdiction  in 
any  sum  not  less  than  twenty-five  dollars,  nor 
more  than  one  hundred  dollars,  an^  it  shaH  be 
the  duty  of  the  road  overseer  in  the  district 
in  which  said  real  estate  is  located  to  give 
thirty  days'  notice  to  the  owner  of  said  real 
estate  or  his  or  her  duly  authorized  agent,  and 
upon  his  or  her  failing  to  comply  with  this  act, 
said  overseer  shall  cut  or  cause  to  be  cut  such 
hedge  not  more  than  five  feet  high,  or  shall 
cut  or  cause  to  be  cut,  said  weeds  in  the  public 
highway  along  said  real  estate,  as  is  provided 
in  this  act;  and  the  cost  of  the  cutting  said 
hedge  or  said  weeds  shall  be  reported  to  the 
county  derk  of  said  county  and  the  same  enter- 
ed on  the  tax  rolls  against  the  said  real  estate 
and  collected  aa  other  taxes  of  the  county  are 
collected,  and  paid  over  to  the  treasurer  of 
the  proper  toWnship." 

Section  4825  of  the  General  Statutes  at 
1915  must  be  considered  in  connectian  with 
the  statute  quoted.    That  section  reads: 

"That  owners  of  real  estate  in  any  county 
in  the  state  of  Kansas  shall  keep  all  hedge 
fences  along  the  public  highway  cut  and  trim- 
med down  to  not  over  five  feet  high,  except 
trees   not  less   than   sixteen    feet   apart   and 
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hedges  neeeaaary  as  •  protection  to  orcharda, 
Tineyaida  and  feed  lota;  aaid  feed  lots  not  to 
extend  more  than  fortr  roda.  All  brush  eat 
from  aaid  hedges  ahall  be  cleaned  np  and  re- 
moved or  bamed." 

Ndther  the  complaint  nor  the  notice  apec- 
Ifled  any  particular  hedge  or  road.  The  de- 
fendant may  hare  owned  more  than  one  tract 
of  land  In  Appanoose  totnishlp,  In  Franklin 
county;  on  one  tract  the  hedges  may  have 
been  properly  trimmed;  on  the  other  not. 
The  state  may  have  been  prosecuting  for  a 
violation  of  the  law  on  the  tract  of  land  on 
which  the  hedge  was  properly  trimmed.  To 
constitute  a  suiHclent  complaint.  It  was  nec- 
essary to  describe  definitely  in  some  way  the 
location  of  the  hedge  or  fence  that  had  been 
neglected.  Without  such  description,  the  de- 
fendant would  be  compelled  to  prepare  a  de- 
fense on  each  tract  of  land  in  the  township, 
one  or  more  of  which  he  might  own,  and  all 
the  others  of  which  he  would  not  own;  evi- 
dence could  be  introduced  to  prove  a  viola- 
tion ot  the  law  at  any  certain  place,  and  some 
evidence  might  be  introduced  tending  to  show 
that  the  defendant  owned  the  tract  of  land 
at  that  place,  when  he  did  not  own  it  and 
could  conclusively  prove  that  fact  If  he  had 
been  in  some  way  notified  by  the  complaint 
that  he  was  being  prosecuted  for  a  violation 
of  the  law  at  that  particular  place.  There 
was  8(Kne  confusion  in  the  evidence  concern- 
ing the  fence  for  which  the  defendant  was  be- 
ing tried.  Some  of  the  evidence  was  about 
fences  owned  by  the  defendant,  while  some 
of  it  apparently  referred  to  a  fence  owned  by 
a  neighbor.  The  complaint  was  defective, 
and  the  motion  to  quash  it  should  have  been 
sustained. 

The  Judgment  is  reversed,  and  the  trial 
court  Is  directed  to  sustain  the  motion  to 
quash. 

All  the  JustlceB  concurring. 


(108  Kan.  786) 

8WAYZEE  V.  CITY  OF  AUGUSTA. 
(No.  23105.) 

(Supreme  Conrt  of  Kansas.     April  9,  1921.) 

(tiyllabiu  Iv  the  Court.) 
Gas  «=9l8,  20(i)— Pleading  «=»I9,  68— Alleg"^ 
tlons    on    Information    and   belief   sufficient; 
amendments  held  not  Inconsistent  with  orig- 
inal petition;   negligence  In  laying  gas  pipes 
held  proximate  oause  of  death  tbroagh  ex- 
plosion; petition  for  wrongful  death  of  plain- 
tiff's wife  through  explosion  held  to  state  good 
oanse  of  action. 
A  petition  praying  for  damages  occasioned 
by  negUgeDce  of  the  defendant  in  distributing 
natural  gas,  and  amendments  to  the  petition, 
examined,  and  Keid:    Sonndness  of  the  cause 
of  action  was  not  affected  by  amendments  rest- 
ing certain  allegations  of  the  petition  on  infor- 
mation and  belief;    the  amendments  were  not 


inconsistent  with  the  petition,  and  ffid  not  ren- 
der the  petition  ambiguous;  the  negUgenee 
charged  in  the  amended  petition  was  the  proxi- 
mate cause  of  the  injury;  contributory  negli- 
gence barring  recovery  does  not  appear  on  the 
face  of  the  petition;  and  the  amended  petition 
states  a  good  cause  of  action  in  a  sufficiently 
clear  and  concise  manner. 

Appeal  from  District  Conrt,  Butler  Connty. 

Action  by  Howard  Swayzee,  surviving  hus- 
band and  next  of  kin  of  Ella  Swayzee,  de- 
ceased, against  the  City  of  Augusta.  De- 
murrer to  petition  was  overruled  and  defend- 
ant appeals.    Affirmed. 

Teager  A  dox,  of  Augusta,  and  T.  A. 
Kramer,  of  El  Dorado,  for  appellant 

Clarence  Sowers  and  Houston,  Brooks  & 
Brooks,  all  of  Wichita,  tor  appellee. 

BT7BCH,  J.  The  acti<»  was  <me  for 
damages  resulting  from  death  of  the  plain- 
tiff's wife,  which  was  occasioned  by  negli- 
gence of  the  defendant  In  distributing  natu- 
ral gas.  A  demurrer  to  the  petition  was 
overrulod,   and  the  defendant  appeals. 

The  defendant  owns  and  operates  a  gas 
plant,  and  supplies  inhabitants  of  the  city 
with  natural  gas  for  domestic  and  other 
uses.  For  that  purpose  it  maintains  a  dis- 
tributing system  consisting  of  mains,  pipes, 
and  necessary  fixtures  and  appurtenances. 
The  plaintiff  did  not  use  gas  in  his  residence. 
The  appliances  for  serving  the  residence  ad- 
joining his  on  the  south  were  so  installed 
that  after  passing  through  the  meter,  gas 
would  flow  into  the  plaintiff's  residence 
through  a  pipe,  the  end  of  which  was  not 
capped.  Propcit  cut-offs  and  stopcocks  were 
not  provided,  and  the  result  was  that  when 
gas  was  turned  into  the  service  system  of  the 
adjoining  residence  It  would  flow  into  and 
accumulate  in  the  plalntUTs  residence.  In 
the  evening  of  May  24,  1919,  the  plaintUTs 
wife  entered  their  apartment  and  ignited 
a  match,  preparatory  to  lighting  a  lamp, 
when  an  explosion  of  gas  occurred.  The 
plaintiff's  wtte  received  injuries  which  caus- 
ed her  death.  His  daughter  Pansy,  a  cblld 
a  little  less  than  a  year  old,  was  so  badly 
burned  she  died  within  a  few  hours.  His 
son  Floyd  was  so  badly  burned  he  will  be 
disfigured  and  an  invalid  for  life.  The  plain- 
tiffs niece  Ada  Swayzee,  who  was  In  the 
house  at  the  time,  was  so  badly,  burned  she 
will  be  disfigured  and  an  invalid  for  life. 

The  petition  alleged  that  the  defendant 
placed  and  allowed  to  be  placed  on  the 
premises  referred  to  the  meter,  pipes,  and 
connections  with  the  defendant's  main,  as 
a  part  of  Its  gas-distributing  system;  that 
the  defendant  constructed  and  caused  to  be 
constructed  this  portion  of  Its  distributing 
system;  that  the  defendant  arranged  and 
Installed  and  caused  to  be  arranged  and  In- 
stalled the  service  appliances  which  have 
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been  mentioned;  that  the  defendant  knew 
tbe  character  of  the  service  equipment  so 
placed,  constructed,  arranged,  and  Installed; 
that  the  defendant  knew  gas  would  flow 
without  obstruction  Into  the  plaintiff's  resi- 
dence when  gas  was  turned  on;  and  that, 
with  this  knowledge,  or  with  knowledge 
which  ordinary  care  required  the  defendant 
to  possess,  It  turned  gas  into  the  service 
appliances  with  the  result  stated. 

The  defendant  moved  the  court  to  require 
the  i)lalntur  to  make  the  petition  more  defi- 
nite and  certain.  The  motion  was  sustained, 
and  tbe  plaintiff  compiled  with  the  order  in 
the  following  manner: 

*^n  response  to  defendant's  motion  to  make 
petition  more  definite  and  certain,  the  plaintiff 
files  this  amendment  to  said  petition  and  states: 

"(1)  That  he  does  not  know  the  name  of  the 
owner  of  the  dwelling  and  property  where  the 
acddent  occurred,  but  is  informed  and  believes 
that  the  owner's  name  is 

"(2)  That  he  does  not  know  who  owned  and 
installed  the  service  line,  the  stopcocks,  and 
ent-off  between  the  dtr  main  and  the  meter, 
as  set  out  in  said  petition,  but  is  informed  and 
believes  that  the  owner  of  said  premises  and 
defendant  jointly  installed  same  and  jointly  con- 
trolled same. 

"(S)  That  plaintiff  does  not  know  the  name 
of  tbe  person  who  owned  the  gas  pipes,  stop- 
cocks, eat-off,  and  plugs  on  the  end  of  the  pipes 
inside  of  said  dwelling,  bnt  is  informed  and  be- 
lieves that  the  owner  of  the  dwelling  and  tbe 
defendant  atj  of  Augusta  jointly  own  same. 

"(4)  That  plaintiff  does  not  know  how  long 
the  pipes  on  the  inside  of  said  dwelling  had 


explosion  in  question  resulted  and  cansed  the 
damage  to  the  plaintiff  complained  of  in  the 
petition. 

"Wherefore,  plaintiff  prays  for  damages  aa 
set  forth  in  its  petition,  to  which  petition  this 
is  an  amendment." 

The  defendant  complains  of  the  matters 
stated  In  the  amendment  on  Information  and 
belief.  The  motion  to  make  definite  and  cer- 
tain was  filed  for  the  purpose  of  eliciting 
Information  which  the  defendant  said  was 
necessary  to  enable  It  to  answer.  Being  un- 
able to  give  positive  responses,  the  plaintiff 
did  the  best  he  could,  and,  reading  the 
amendment  with  the  petition,  the  petition 
now  stands  as  if  it  were  In  the  usual  form, 
"the  plaintiff  does  not  know,  but  is  informed 
and  believes,  and  therefore  alleges.    •    •    •  " 

leaving  out  of  consideration  the  subjects 
who  installed  the  distributing  apparatus, 
and  who  owns  it,  the  i>etition  states  a  cause 
of  action.  With  full  knowledge,  actual  or  re- 
sulting, from  the  requirements  of  diligence, 
of  the  diaracter  and  condition  of  the  appa- 
ratus and  of  destination  of  the  gas,  the  de- 
fendant allowed  it  to  flow  into  the  plaintitTs 
apartment. 

The  defendant  argues  that  the  sixth  para- 
graph of  the  amendment  makes  the  petition 
ambiguous,  and  destroys  the  basis  of  recov- 
ery proposed  in  tbe  petition  itself.  The 
paragraph  was  inserted  in  response  to  the 
following  subdivision  of  the  motion  to  make 
definite  and  certain: 

"That  he  be  required  to  give  the  name  of  the 


been   installed,   but   says   they   were   installed    employee,  agent,  or  official  of  said  defendant 


some  time  prior  to  tbe  time  plaintiff  and  his 
wife  moved  into  said  dwelling. 

"(5)  That  plaintiff  does  not  know  how  long 
before  the  accident  the  pipes  bad  been  with- 
ont  pings  or  caps,  as  alleged. 

"(6)  That  plaintiff  does  not  know  the  name 
of  the  employee  or  agent  who  turned  the  gaa 
on  through  defendant's  meter  on  the  day  of 
the  accident,  bnt  states  that  defendant's  leav- 
ing its  meter,  pipes,  and  appliances  in  tbe  con- 
dition described  in  the  petition,  on  and  near  the 
pnblic  sidewalk  and  street  in  said  city  of  Au- 
gusta, not  only  eonstitnted  a  duisance,  but  was 
an  invitation  to  thonghUess  and  heedless  per- 
sons, and  also  to  the  occupier  of  the  property 
adjacent  to  that  occupied  by  plaintiff,  to  turn 
on  the  gas  so  it  would  flow  'Uirough  defendant's 
meter  and  from  defendant's  pipe  lines  into  the 
house  on  said  adjacent  property,  when  at  the 
same  time  it  would  flow  through  the  incomplet- 
ed, unsafe,  dangerous,  and  defective  pipes  and 
appurtenances  into  plaintiff's  residence,  all  of 
wUch  defendant  knew  or  should  have  known 
by  the  use  of  proper  care  and  foresight;  and 
by  reason  of  the  premises,  plaintiff  says  the 
defendant  negligently  failed  to  use  proper  dr- 
Gomspection  and  foresight  with  re^ud  to  the 
reasonable  probable  contingencies  and  dangers 
arinng.ont  of  its  conduct,  above  set  forth,  and 
carelessly  failed  to  provide  against  the  probable 
conseqnences  and  results  of  its  said  conduct; 
and  plaintiff  says  by  reason  of  the  said  negli- 
gence and  of  the  negligence  set  forth  in  the 
petition,  and  by  reason  of  all  tbe  premises,  the 


city  who  turned  the  gas  on  through  the  meter 
on  the  day  of  the  accident,  as  alleged." 

mie  defendant  thus  introdnced  the  spedflc 
subject  of  a  release  of  gas  from  the  street 
main  on  the  day  of  the  accident.  The  stop 
box  at  the  property  line  was  the  defendant's 
means  of  controlling  the  flow  of  gas  from  the 
main.  Natural  gas  la  highly  inflammable 
and  highly  explosive,  and  the  defendant  is 
required  to  exercise  care  commensurate  with 
the  danger  fairly  to  be  apprehended  from  its 
distribution.  Under  some  circumstances  the 
city  might  not  be'  responsible  for  acts  of  a 
trespasser  in  releasing  gas  from  a  main; 
but  a  cut-off  exposed  to  easy  manipulation  by 
casual  meddlers  would  not  afford  reasonably 
secure  confinement  for  gas  which,  If  the  cut- 
off were  turned,  would  become  vagrant  in 
the  neighborhood.  The  requirement  that  the 
petition  should  be  drawn  on  a  definite  theory 
does  not  preclude  the  charging  of  several  acts 
of  negligence,  and  the  sixth  amendment  is 
not  open  to  any  of  the  objections  urged 
against  it. 

The  defendant  says  lighting  the  match  by 
the  plaintiff's  wife  was  the  proximate  cause 
of  the  injury.  Lighting  the  match  merely  oc- 
casioned the  injury  by  releasing  the  destruc- 
tive forces  resident  in  the  agent  which  the 
defendant  set  at  large^  and  the  defendant 


Digitized  by 


Google 


210 


197  PACIFIC  BE3P0BTEB 


(Kan. 


was  required  to  know  that,  unless  properly 
confined,  its  gas  would  likely  come  in  con- 
tact with  fire  used  for  domestic  purposes. 

The  defendant  says  the  plalntlfTs  wife  was 
guilty  of  contributory  negligence.  Standing 
alone  the  petition  does  not  contain  sufficient 
facta  to  require  that  subject  to  be  submitted 
to  a  Jury,  much  less  to  be  passed  on  now  as  a 
matter  of  law. 

The  defendant's  brief  ranges  so  widely 
that  the  court  will  not  attempt  to  discuss 
the  subjects  presented  further  than  has  been 
done.  There  is  no  doubt  that  the  petition 
states  a  good  cause  of  action,  in  a  sufficiently 
clear  and  concise  manner. 

The  judgment  of  the  district  conrt  is  af- 
firmed. 

(lOS  Kan.  78S) 

8WAYZEE   V.   CITY   OF   AUGUSTA    (thrM 
cases).    (Not.  23 1 23,  23 1 24,  23 1 25.) 

(Supreme  Coxxtt  ot  Kansas.     April  9,  1921.) 

Appeal  from  District  Court,  Butler  (Jounty. 

Separate  actions  by  Ada  Swayzee,  by  her 
next  friend.  Earl  Swayzee,  by  Floyd  Swayzee, 
by  his  father  and  next  friend,  Howard  Sway- 
zee, and  by  Howard  Swayzee,  next  friend  of 
Pansy  Swayzee,  against  the  City  of  Augusta. 
From  Judgments  overruling  demurrers  to  the 
petition  in  each  case,  defendant  appeals.  Af- 
firmed. 

Yeager  ft  C^x,  of  Augusta,  and  T.  A.  Kram- 
er, of  El  Dorado,  for  appellant 

Clarence  Sowers  and  Houston,  Brooks  & 
Brooks,  all  of  Wichita,  for  appellees. 

FEB  CUBIAM.  In  cases  Nos.  23123,  23124, 
and  23125,  the  petitions  were  similar  to  the 
petitlMi  in  case  No.  23105,  197  Pac.  208,  Just 
decided.  The  appeals  were  taken  from  Judg- 
ments of  the  district  court  overruling  demur- 
rers to  the  petitions.  The  Judgments  are 
affirmed,  for  reasons  stated  In  the  opinion 
In  case  No.  23105. 

All  the  Justices  concurring. 


(108  Kam.  74S) 

MORTON  et  al.  V.  BRINKS  et  IL* 
(No.  23022.) 

(Supreme  <3ourt  of  Kansas.     April  9,  1921.) 

(Byllabus  ly  the  Court.) 

I.  Contraots   $=397(1) —Mines   and    minerals 
«=»l 09— Finding  that  parties  seeking  to  re- 
scind drilling  contract  had  not  asked  exten- 
sion   after   discovering   fraud   held   contrary 
to  evidence;    verdict  could  not  stand  when 
Jury  must  have  overlooked  or  Ignored  testi- 
mony;   right  to   rescind  lost  by  recognizing 
agreement  after  learning  of  fraud. 
In  an  action  upon  a  contract  for  drilling  a 
well,  where  the  defendants  asked  rescission  be- 
cause of  fraud  practiced  in  its  procurement,  the 


jury  made  a  special  finding  to  the  effect  that  the 
defendants  had  not  asked  an  extension  of  time 
after  discOTering  the  fraud.  The  defendants 
admitted  that  after  the  real  facts  bad  become 
known  one  of  them  wrote  the  plaintiffs  a  letter 
saying,  "I  •  •  •  kindly  ask  you  for  a  ten 
days. extension  of  our  drilling  contract"  It  is 
held  that  the  special  finding  was  contrary  to 
the  evidence,  and  requires  a  new  trial. 

2.  Estoppel    «=369— Mines   and    minerals   ^z> 
109— Evidence  of  misrepresentation  Induoing 
oontraot  held  competent;   when  drilling  con- 
tract was  in  consideration  of  interest  In  lease 
misrepresentation  as  to  other  wells  not  im- 
material; representations  held  not  matters  of 
opinion;    rescission  not  denied  for  want  of 
Injury;  failure  to  aliegs  partloular  false  rep- 
resentation not  fatal;  party  not  hound  by  tes- 
timony on  former  trial. 
It  is  held  that  no  reversible  error  was  com- 
mitted in  the  admission  of  evidence,  and  that 
the  verdict  and  the  special  findings  other  than 
that  already  referred  to  were  not  without  sup- 
port 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  (X  B.  Morton  and  another  against 
£i.  H.  Brinks  and  others.  Judgment  for  the 
defendants,  and  the  plaintiffs  appeaL  Be- 
versed,  and  remanded  for  new  trial. 

J.  B.  Tomlinson,  of  Independence,  for  ap- 
pellants. 

Thos.  E.  Wagstaff,  of  Independence,  for  ap- 
pellees. 

MASON,  J.  On  August  15, 1918,  C.  B.  Mor- 
ton and  D.  A.  Dabney,  who  owned  an  oU  and 
gaa  lease  on  a  200-acre  tract  entered  Into 
a  written  contract  with  L.  H.  Brinks  and 
James  Brinks,  known  as  Brinks  Brothers,  by 
the  terms  of  which  the  latter  agreed  to  drill 
a  well  thereon  in  consideration  of  receiving 
a  three-fourths  interest  In  80  acres  thereof, 
and  to  deposit  ¥1,000  with  a  bank  as  a  guar- 
anty of  their  fulfilling  their  agreement.  The 
Brinks  brothers  made  the  deposit  but  re- 
fused performance  of  the  contract  on  the 
ground  that  they  had  been  induced  to  enter 
into  It  by  fraudulent  representations.  Mor- 
ton and  Dabney  sued  the  Brinks  brothers, 
making  the  bank  a  party,  and  asking  the  re- 
covery of  the  |1,()00  as  damages  for  the 
breach  of  the  contract  Judgment  was  ren- 
dered for  the  defendants,  and  the  plalntUfS 
appeal. 

[1]  1.  Beversal  is  asked  upon  various 
grounds,  one  of  which  is  regarded  by  us  as 
sufficient  to  require  that  action,  and  this  will 
be  first  considered.  The  plaintiffs,  among 
other  things,  pleaded  that  whatever  right  the 
defendants  might  otherwiae  have  had  to  re- 
scind the  contract  had  been  lost  by  their  hav- 
ing recognized  it  as  binding  after  having  dis- 
covered the  fraud,  and  this  was  one  of  the 
issues  submitted  to  the  Jury.  The  represen- 
tations alleged  to  have  been  falsely  made  by 
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the  plaintiffs  were  that  six  veils  that  bad  al- 
ready been  drilled  on  the  lease  were  paying 
weUs,  and  that  a  pipe  line  was  being  laid  to 
the  lease  for  the  purpose  of  marketing  the  oil 
produced  therefrmn.  The  jury  returned  a 
negative  answer  to  the  question: 

"Do  7«a  find  that  after  defendants  were 
aware  that  no  pipe  line  had  been  or  was  being 
boilt  to  the  lease,  and  after  they  claimed  to 
bare  diacorered  that  there  was  not  oil  in  pay- 
ing quantities  in  each  of  the  six  wells,  that  they 
asked  plaintiffs  for  an  extension  of  time  in 
which  to  perform,  or  that  they  offered  to  pay 
money  for  a  release  from,  the  contract?" 

One  of  the  defendants  testified  that  on  Sep- 
tember 27  or  28,  1918,  after  an  examination 
of  the  property,  he  told  the  plaintiffs  that  he 
had  learned  that  no  pipe  line  to  the  lease  had 
been  or  was  being  laid ;  tbat  he  had  observed 
at  last  that  as  far  as  be  could  see  they  had 
no  oil  there  In  paying  quantities;  that  the 
thing  had  been  misrepresented ;  tbat  it  would 
be  criminal  for  the  defendants  to  put  their 
money  and  that  of  their  friends  Into  It;  and 
that  they  asked  a  cancellation  of  the  contract 
He  further  testified  that  on  October  8  follow- 
ing he  said  to  one  of  the  plaintiffs: 

"My  brother-in-law  is  very  dangerously  ill  and 
they  want  me  to  come;  will  you  grant  an  ex- 
tension of  time  on  the  contract,  to  carry  out 
a  compromise  if  possible,  because  I  don't  know 
when  m  be  back." 

He  also  admitted  the  writing  and  mailing 
of  a  letter  to  the  plaintiffs  a  week  later  in 
whldi  he  said: 

"Arrangements  are  being  made  for  the  funer- 
al. I  do  not  know  when  I  can  leave  here,  and 
kindly  ask  yon  for  a  ten  days'  extension  on  our 
drilling  contract.  Please  send  me  reply  by  re- 
turn maiL'' 

It  is  dear  tbat  before  the  8tb  of  October 
tbe  defendants  had  learned  the  facts  In  rela- 
tion to' the  matters  concerning  which  they 
dalm  to  have  been  deceived.  Perhaps  tbs 
referoice  to  a  comi^omise  in  tbe  spoken 
words  quoted  may  justify  r^arding  them  as 
not  amoimtlng  to  an  unqualified  request  for 
an  extension  of  time  for  performing  the  con- 
tract, tmt  tbe  language  of  the  letter  is  too 
explicit  for  any  other  Interpretation.  The 
jury,  in  finding  tbat  after  the  discovery  of  the 
fraud  the  defendants  had  not  asked  for  an 
extension  of  tbe  time  in  which  to  perform 
tbe  contract,  must  have  overlooked  or  ignored 
the  testimony  referred  to,  which,  of  course, 
was  binding  up<m  the  defendants.  A  verdict 
readied  without  giving  weight  to  this  testi- 
mony cannot  stand,  because  it  manifestly  had 
a  direct  and  Important  bearing  upon  the  ques- 
tion whether  the  defendants  had  waived  their 
right  to  rescind  the  contract  by  recognizing 
it  as  valid  after  discovering  the  fraud  tbat 
bad  been  practiced  upon  them.  If  a  party  to 
a  contract  whose  consent  thereto  has  been 
frandulently  procured  recognized  it  as  a  bind- 


ing agreement  after  learning  of  the  fraud, 
or  even  of  the  substance  of  the  fraud  (6  R.  O. 
Zi.  834),  he  thereby  Io%!i  his  right  to  demand 
its  rescission  (13  O.  J.  624,  625).  A  request 
tor  an  extension  of  time,  at  least  where  it  is 
granted,  or  is  accompanied  by  a  promise  In 
that  event  to  perform,  has  been  beld  to  con- 
stitute such  a  recognition.  2  Black  on  Rescis- 
sion and  Cancellation,  |  602. 

See,  also,  Price  v.  Immel,  48  Colo.  163,  109 
Pac.  941;  Dashiell  v.  Christlaii  et  aL  (Tex. 
Civ.  App.)  152  8.  W.  1112. 

However,  it  is  unnecessary  to  discuss  tbat 
phase  of  the  matter  further,  for  the  trial 
court  Instructed  the  jury  tliat  the  defend- 
ants could  not  recover  if  they  recognized  the 
contract  by  asking  for  an  extension  of  time 
to  perform  Its  terms.  Perhaps  a  considera- 
tion of  the  whole  evidence  may  qualify  tbe 
apparent  effect  of  tbe  defendant's  letter  aa 
a  recognition  of  the  contract,  and  for  this 
reason  a  new  trial,  Instead  of  a  judgment 
for  the  plaintiffs,  will  be  ordered. 

[2]  2.  As  tbe  other  questions  argued  may 
arise  ux>on  a  subsequent  trial.  It  Is  necessary 
that  they  be  passed  upon  here.  One  of  tbe 
defendants  testified  to  a  conversation  betweoi 
himself  and  one  of  tbe  plaintiffs  prior  to 
the  execution  of  the  cmitract.  At  the  com- 
mencement of  this  testimopy  the  plaintiffs 
asked  tbat  it  b«  limited  to  what  was  said 
with  reference  to  Qie  production  of  oil  from 
the  wells  and  to  the  pipe  line,  and  at  Its  con- 
clusion tbey  asked  that  it  all  be  stricken  out 
excepting  that  relating  to  this  and  to  two 
other  specified  subjects.  Both  requests  were 
refused.  By  granting  the  latter,  only  a  small 
amount  of  the  testimony  would  have  been  ex- 
cluded. We  think  tbe  objection  to  It  should 
have  been  sustained,  although  Its  admission 
was  not  so  prejudicial  as  to  justify  a  re- 
versaL  The  plaintiffs  urge  that  the  evidence 
concerning  the  representations  as  to  the 
building  of  pipe  line  should  have  been  exclud- 
ed. Inasmuch  as  the  oil  could  have  been  mar- 
keted without  It  If  the  pipe  line  had.  In 
fact,  been  in  course  of  construction  it  would 
have  been  substantial  evidence  of  the  plain- 
tiffs' confidence  in  the  producing  character  of 
the  wells  already  drilled,  and  would  have 
corroborated  their  representations  In  that  re- 
spect We  regard  this  consideration  as  mak- 
ing material  tbe  evidence  concerning  what 
was  said  about  the  pipe  line.  The  wells  tbat 
had  already  been  drilled  on  tbe  lease  were 
shallow,  while  tbat  to  be  drilled  under  the 
contract  was  to  go  to  the  deeper  sand.  The 
plaintiffs  argue  that  tbe  productivity  of  tbe 
shallow  wells  bad  no  important  bearing  on 
tbe  contract  It  had,  however,  a  bearing  on 
the  value  of  the  lease,  an  interest  In  whldi 
was  to  be  the  defendants'  compensation  for 
drilling  tbe  deep  well.  Tbe  argument  Is  also 
made  that  the  defendants  Investigated  the 
property  for  themselves  and  had  an  opportu- 
nity to  judge  of  Its  value.  Notwithstanding 
this  they  were  entitled  to  rely  upon  the  plain- 
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tUb'  representations,  which  were  not  merely 
matters  of  opinion.  Foote  t.  Wilson,  101 
Kan.  101,  178  Pac.  480. 

The  contention  Is  made  that  the  feyidence 
does  not  support  the  judgment  for  reasons 
that  have  in  substance  already  been  consider^ 
ed,  and  also  because  the  defendants  were  not 
shown  to  have  suffered  any  Injury  by  the  rep- 
resentations, if  they  were  made  and  were 
fals&  The  defendants  are  asking  a  rescission 
of  the  contract  because  they  were  Induced  to 
enter  into  it  by  false  representations  affecting 
the  value  of  what  they  were  to  receive  under 
it.  If  the  contract  stands,  they  lose  |1,000. 
As  a  further  ground  for  a  directed  verdict  in 
their  favor  the  plaintiffs  allege  that  the  de- 
fendants have  changed  the  character  of  their 
claim  concemUig  the  facts  entitling  them  to 
a  rescission ;  that  at  first,  as  shown  by  their 
original  petition  and  by  their  evidence  on  a 
former  trial,  they  relied  only  on  false  repre- 
sentations concerning  the  pipe  line.  There 
was  evidence,  however,  that  at  the  time  of 
the  earliest  demand  for  rescission  complaint 
was  made  of  false  representations  that  the 
plaintiffs  had  oil  In  paying  quantities  in  the 
shallow  sand.  The  omission  of  an  allegation 
respecting  this  matter  from  the  petition  as 
originally  prepared  and  filed  was  not  fatal 
to  its  consideration,  nor  are  the  defendants 
absolutely  bound  by  thdr  testimony  at  a  for- 
mer trial. 

Complaint  is  made  of  other  findings  of  the 
Jury  than  that  already  discussed,  but  we  do 
not  find  them  to  have  been  without  support  in 
the  evidence. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 

All  tile  Justices  concurring. 


(108  Kan.   708) 

CLARK  INV.  CO.  V.  CUNNINGHAM  et  ll. 
(No.  22896.) 

(Supreme  Court  of  BJmsas.    April  0,  1921.) 

(SyUabuM  by  the  Court.) 
i.  Conioratlons   «=>66i (I)— Foreigs   oorpera- 
tlon  hsld  entitled  to  sue  to  foreoloss  sotwlth- 
ttanding  charter  revoked  If  revocation  after- 
wards rescinded. 
A  foreign  corporation  may  bring  an  action 
in  this  state  to  foreclose  a  mortgage  on  resi 
property,  and  the  defendants  cannot  defeat  the 
action  by  showing  that  the  charter  of  the  plain- 
tiff had  been  revoked  if  the  plaintiff  shows  that 
the   order   of   revocation   wag   afterwards   re- 
scinded, althongh  the  defendants  contend  that 
the  order  of  rescission  was  invslid  because  not 
authorized  by  law. 

2.  Mortgages  «=3280(3)— Real  estate  broker's 
elerk  Held  estopped  to  deny  assumption  of 
mortgage  In  deed  to  Mm  where  he  apcapted 
and  made  conveyanoes  at  his  employer's  re- 
qnest  without  asoertalning  facts. 
The  derk  of  a  man  engaged  in  the  resl 

estate  business  is  estopped  to  deny  that  he  as- 


samed  and  agreed  to  pay  a  mortgage  described 
in  a  deed  in  which  he  is  named  as  grantee,  and 
which  recites  that  the  grantee  assumes  and 
agrees  to  pay  the  mortgage,  where  he  permits 
his  employer  to  accept  such  conveyance  -  and 
afterward  execntes  a  deed  conveying  the  real 
property  at  the  reqnest  of  his  'principal,  all 
without  knowing  and  without  ingoiring  con- 
cerning the  natnre  of  the  transactions  in  which 
the  conveyances  were  made. 

3.  Mortgages  «=»275  —  Mortgagor's  grantee 
and  8Ubsei|usnt  grantees  held  estopped  to 
deny  validity  of  mortgage  assumed  by  grantee. 

In  an  action  to  foreclose  a  mortgage  on 
real  property,  the  grantee  of  the  mortgagor  and 
all  subsequent  grantees  are  estopped  to  deny 
the  validity  of  the  mortgage,  where  the  mortga- 
gor's grantee,  in  the  deed  to  him,  assumed  and 
agreed  to  pay  the  mortgage,  and  all  subsequent 
conveyances  of  the  land  are  quitclaim  deeds  or 
sre  made  subject  to  the  mortgage. 

4.  Mortgages  4=»49l  —  Fixing  psriod  of  re- 
demption at  six  months  held  not  error. 

No  error  is  shown  in  the  judgment  of  the 
court  fixing  the  period  of  redemption  from  sher- 
iff's sale  at  six  months. 

5.  Trial  •=9395(5)— Findings  of  altlmats  faets 
Ik  forsciosure  suit  held  snlilolsnt;  although 
findings  of  evidentiary  faets  requssted. 

On  a  request  for  special  findings  of  fact, 
the  court  found  the  ultimate  facts  on  which  the 
rights  of  the  parties  depended  and  from  which 
the  correctness  of  the  judgment  could  be  obvi- 
ously and  readily  ascertained.  Held,  that  it  was 
not  reversible  error  to  refuse  to  find  the  ovi^ 
dentiary  facts  requested  by  the  parties. 

6.  Courts  «s»80(3)  —  Rulo  of  oonrt  that  re- 
quest for  special  findings  must  be  mads  at 
opening  of  trial   held   reasonable. 

The  request  for  special  findings  was  made 
too  late. 

Appeal  from  District  Court,  Logan  Oinnty. 

Action  by  (Jlark  Investment  Company 
against  W.  L.  Cunningham,  trustee  in  bank- 
ruptcy of  Orrln  Robertson  and  P.  V.  Wat- 
kins,  to  foreclose  mortgage.  From  a  person- 
al Judgment  ar^inst  defendant  Watklns,  and 
Judgment  barring  defendant  Cunningham 
from  any  interest  In  the  property,  they  ap- 
peal  Affirmed. 

Chas.  S.  Brlggs  and  J.  O.  Egan,  both  of 
Topeka,  for  appellants. 

O.  A.  Spencer  and  C.  Earl  Currah,  both  of 
Oakley,  tot  appellee. 

MARSHAIiIi,  J.  This  is  an  action  to  fore- 
close two  mortgages.  The  plaintiff  recovered 
personal  judgment  against  F.  V.  Watklns 
and  Judgment  barring  W.  L.  Cunningham, 
trustee  in  bankruptcy  of  Orrln  Robertson, 
from  any  Interest  in  the  property  after  sale 
and  sheriff's  deed.  W.  I/.  Cunningham,  trus- 
tee, and  F.  V.  Watklns  aK>eal. 

William  O.  Martin  owned  the  real  pr<q;)erty 
situated  In  Logan  county,  and  he  and  hla 
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wtfe  conveyed  It  to  the  plaintiff,  a  Missouri 
corporation  composed  of  William  C.  Martin, 
Ada  C.  Martin,  and  Fred  A.  Bozley.  The 
corporation  was  organized  for  the  conveni- 
ence of  William  C.  Martin  In  transactlnj;  a 
real  estate  business  In  which  he  was  engaged. 
The  deed  was  never  recorded  and  was  finally 
destroyed. 

J.  W.  WatUns  was  engaged  in  the  real 
estate  business  at  Qaenemo,  EUin.  F.  V. 
Watklns  was  his  daughter,  and  was  his  derk 
and  stenographer.  In  assisting  her  father, 
deeds  were  made  to  her  and  she  signed  con- 
veyances of  real  property  at  the  request  of 
her  father  without  knowing,  and  apparently 
without  making  any  Inquiry  concerning,  the 
nature  of  the  transactions.  William  C.  Mar- 
tin and  his  wife  executed  two  notes  for  $1,- 
600  each  to  Fred  A.  Bozley,  and  to  secure  the 
payment  of  the  same  gave  mortgages  on  the 
real  property  in  Logan  county.  Fred  A 
Boxley  transferred  the  notes  and  mortgages 
to  the  plaintiff.  Martin  and  hia  wife  execut- 
ed to  F.  V.  Watklns  a  warranty  deed  which 
recited  that  the  purchaser  assumed  and 
agreed  to  pay  the  mortgages.  F.  V.  Watklns 
did  not  take  any  part  in  the  negotiations  be- 
tween J.  W.  Watklns  and  William  O.  Martin, 
did  not  know  that  in  that  deed  she  assumed 
and  agreed  to  pay  the  mortgagee.  She  ex- 
ecuted a  warranty  deed,  subject  to  thi  mort- 
gagee, to  Joseph  Krug,  and  he  executed  a 
quitclaim  deed  to  W.  L.  Ounningham,  trustee 
in  bankruptcy. 

A  forfeiture  of  the  corporate  rights  of  the 
plaintiff  was  declared  by  the  secretary  of 
state  of  Missouri  under  the  laws  of  that  state 
on  the  2d  day  of  December,  1916,  and  that 
forfeiture  was  rescinded  and  the  corporation 
restored  to  good  standing  by  the  secretary  of 
state  on  the  20th  day  of  September,  1917. 

II]  1.  The  first  proposition  argued  by  the 
defendants  is  that  the  plaintiff  cannot  sue 
for  the  reason  that  Its  corporate  rights,  had 
been  forfeited,  and  it  had  no  corporate  ca- 
pacity. The  plaintiff  argues  that  its  cor- 
porate rights  were  subsequently  restored.  In 
response,  the  defendants  insist  that  the  sec- 
retary of  state  had  no  power  to  rescind  the 
forfeiture.  The  plaintiff  replies  by  contend- 
ing that  the  original  forfeiture  was  without 
authority  of  law.  A  situation  is  thus  pre- 
8«ited  that  is'  eminently  under  the  control  of 
the  state  of  Missouri,  and  until  that  state 
has,  in  a  proper  proceeding,  finally  declared 
that  the  plaintiff  is  not  a  corporation,  this 
court  must  recognize  the  right  of  the  plaintiff 
to  bring  an  action  here  to  enforce  the  pay- 
ment of  a  debt  to  it. 

[2]  2.  It  is  contended  that  Judgment  was 
erroneously  rendered  against  F.  V.  Watklns. 
This  contention  Is  based  on  the  fact  that  she 
did  not  know  of  the  conveyance  to  her,  and 
did  not  knowingly  assume  nor  agree  to  pay 
the  mortgages.  The  manner  in  which  she  did 
business  for  her  fiitber  estops  her  to  deny 


or  evade  what  she  did  at  her  father's  re- 
quest. Anderson  v.  Walter,  78  Kan.  781,  99 
Pac.  270;  McClung  v.  Snook.  99  Kan.  865, 
in  Pac.  663;  21  a  J.  1172. 

[S]  3.  It  is  contended  that  the  mortgages 
were  void  for  the  reason  that  William  O. 
Martin,  at  the  time  he  executed  them,  did 
not  own  the  land,  be  having  previously  con- 
veyed it  to  the  plaintiff.  This  contention 
must  be  met  by  the  fact  that  the  arrange- 
ment entered  into  was  agreed  to  by  J.  W. 
Watklns,  and  the  deed  from  William  C.  Mar- 
tin to  the  plaintiff  was  ignored.  F.  V.  Wat- 
kins  assumed  and  agreed  to  pay  the  mort- 
gages; the  deed  to  her  grantee,  Joseph 
Krug,  was  made  subject  to  the  mortgages; 
and  W.  L.  Cunningham,  as  trustee,  obtained 
the  land  by  a  quitclaim  deed  from  Krug. 
All  of  these  jMirtles  are  estopped  to  deny 
the  validity  of  the  mortgages.  Oowans  v. 
Pierce,  67  Kan.  180,  45  Pac.  586. 

[4]  4.  In  the  judgment  the  period  of  re- 
demption from  the  s'SerifTs  sale  was  fixed  at 
six  months.  It  is  claimed  that  this  was  er- 
ror. Why  it  was  error  does  not  antear,  ex- 
cept that  the  defendants  argue  that  it  was 
not  alleged  in  the  petition  and  did  not  ai^iear 
in  the  evidence  that  the  mortgages  were 
given  for  the  purchase  price  of  the  land. 
Section  7380  of  the  General  Statutes  of  1915, 
reads: 

"The  defendant  owner  may  redeem  any  real 
property  sold  nnder  execotion,  spedal  execu- 
tion, or  order  of  sale,  at  the  amount  sold  for, 
together  with  interest,  costs,  and  taxes,  as  pro- 
vided for  in  this  act,  at  any  time  within  eight- 
een months  from  the  day  of  sale  as  herein  pro- 
vided, and  shall  in  the  meantime  be  entitled  to 
the  possession  of  the  property;  but  where  the 
court  or  judge  shall  find  that  the  lands  and  tene- 
ments have  been  abandoned,  or  are  not  occupied 
in  good  faith,  the  period  of  redemption  for  de- 
fendant owner  shall  be  six  months  from  the 
date  of  sale,  and  all  junior  lien-holders  shall 
be  entitled  to  thr«e  months  to  redeem  after  the 
expiration  of  said  six  months." 

Even  if  the  mortgages  were  not  given  for 
the  purchase  price  of  the  land,  there  Is  noth- 
ing in  the  abstracts  to  show  that  there  was 
not  suflSdent  reason  for  fixing  the  period  of 
redemption  at  six  months. 

'  [S]  5.  A  serious  contention  is  that  each  of 
the  defendants,  at  the  close  of  the  introduc- 
tion of  the  evidence,  requested  the  court  to 
make  findings  of  fact  and  conclusions  of  law, 
and  then  submitted  to  the  court  certain  find- 
ings which  they  desired  that  the  court  should 
make.  Most,  if  not  all,  of  those  requested 
were  evidentiary  facts  from  which  the  ulti- 
mate facts  might  have  been  found.  The 
court  made  findings  of  fact  as  follows: 

"That  there  Is  due  plaintiff  from  said  defend- 
ant F.  V.  Watkins,  on  the  notes  and  mortgages 
sned  on  in  this  action,  the  sum  of  $4,095.80,  and 
that  said  sum  draws  interest  at  the  rate  of  8 
per  cent,  per  annnm,  and  that  said  sum  is  a 
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flrst  and  best  lien  on  all  of  the  real  estate 
hereinafter  described.  The  court  farther  finds 
that  the  fee  title  to  said  land,  to  wit,  the  north- 
east quarter  (N.  B.  %)  and  the  sontheast 
quarter  (S.  B.  %)  of  section  one  (I),  in.  town- 
ship thirteen  (13)  sonth,  range  thirt7-two  (32) 
west  of  the  siztb  principal  meridian,  in  Logan 
county.  Earn.,  is  in  the  defendant  William  Jm 
Cunningham,  trustee  in  bankruptcy  of  the  es- 
tate of  Orrin  Robertson,  bankrupt  of  Cowley 
county,  Kan.,  and  that  the  defendant  Orrin  Rob- 
ertson has  no  right,  title,  or  interest  therein; 
that  the  two  mortgages  hereinbefore  mentioned 
are  valid  and  existing  liens  upon  said  premises; 
that  no  part  of  the  debt  Secured  thereby,  or 
any  part  thereof,  has  been  paid;  that  said 
mortgages  are  past  due  and  in  full  force  and 
effect;  and,  that  plaintiff  is  entitled  to  a  decree 
foreclosing  the  same.  And  the  court  further 
finds  that  the  defendant  W.  C.  Martin  has  no 
right,  title  or  interest  in  and  to  said  lands,  or 
any  part  thereof." 

These  were  the  nlttmate  facts.  In  Aleza  y. 
Alexa,  108  Ean.  38, 193  Pac.  1083,  this  court 
ruled  that — 

"The  special  findings  which  the  Code  directs 
the  trial  court  to  state  in  writing,  at  the  re- 
quest of  a  litigant,  are  those  which  deal  with 
the  ultimate  facts  upon  which  the  rights  of  the 
parties  directly  depend,  and  from  which  the  cor- 
rectness of  the  judgment  can  obviously  and 
readily  be  ascertained,  not  the  merely  eviden- 
tiary facts  upon  which  the  ultimate  facts  in  is- 
sue are  established." 

In  Marquis  v.  Ireland,  86  Kan.  416,  121 
Pac.  486,  Ann.  Cas,  1913C,  144,  the  second 
paragraph  of  the  syllabus  reads: 

"The  fact  that  in  a  trial  without  a  jury  the 
court  refused  to  state  in  writing  the  conclusions 
of  fact  found  separately  from  the  conclusions 
of  law,  upon  seasonable  request,  is  not  a 
ground  for  the  reversal  of  the  judgment,  where 
it  is  not  shown  that  the  refusal  resulted  in  any 
substantial  prejudice  to  the  losing  party." 

See,  also.  In  re  Appeal  from  Surrey,  106 
Kan.  222,  187  Pac.  677. 

Following  the  last  two  cases,  it  cannot  be 
said  that  the  defendants  were  prejudiced  by 
the  refusal  of  the  court  to  make  more  spe- 
cific findings  of  fact;  and,  following  the 
Alexa  Case,  it  must  be  held  that  the  findings 
of  fact  made  by  the  court  were  the  ultimate 
facts  on  which  the  rights  of  the  parties  de- 
pended, and  from  which  the  correctness  of 
the  judgment  can  be  ascertained.  These 
findings  compelled  the  judgment  that  was 
rendered. 

[6]  6.  The  request  for  special  findings  of 
fact  was  made  too  late.  The  rule  of  the 
court  required  that  the  request  should  have 
been  at  the  opening  of  the  trial.  The  rule 
was  reasonable,  and  should  have  been  com- 
plied with.  Schuler  v.  Collins,  63  Kan.  272, 
66  Pac.  662. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(lOS  Kan.   8S() 

BAILEY  V.  TURNER,  State  Aadftor. 
(No.  23534.) 

(Supreme  Court  of  Kansas.    April  23,  1921.) 

(Syllahtu  hv  the  Oovrt.) 

1.  Mandamus  «=>  10— Validity  of  dalm  for  com- 
pensation as  offloer  may  be  tried  where  faets 
not  In  dispute. 

Where  the  state  auditor  refuses  to  approve 
a  claim  against  the  state  for  services  perform- 
ed by  one  acting  as  an  officer,  basing  his  re- 
fusal upon  the  ground  that  the  claimant  was 
disqualified  to  hold  the  office,  and  for  that  rea- 
son was  not  entitled  to  compensation,  ttie  facta 
not  being  in  dispute,  the  validity  of  the  claim 
may  be  determined  in  a  proceeding  in  manda- 
mus to  compel  its  approval  by  the  auditor,  not- 
withstanding the  legality  of  the  claimant's  title 
to  the  office  may  incidentally  be  involved. 

2.  Courts  ^=342(1)— One  who  was  reporter  at 
time  of  revisal  of  statute  held  within  dausa 
forbidding  roporter  to  be  related  to  Judge. 

A  relative  of  the  district  judge,  who  was 
court  reporter  at  the  time  the  statute  in  refer- 
ence to  his  office  was  revised,  and  continued 
thereafter  to  act  in  that  capacity,  is  held  to  be 
within  the  operation  of  a  clause  inserted  in  the 
revision  providing  that  no  reporter  shall  be  re- 
lated to  the  judge. 

3.  Offleert  «=>94— One  disqualified  to  hoM  pab- 
Ho  offlce  cannot  enforce  salary  olalm,  although 
■0  advarae  claimant. 

A  proceeding  to  enforce  the  payment  of 
salary  cannot  be  maintained  by  one  who  has 
performed  the  duties  of  a  public  officer  for 
which  he  ia  by  law  disqualified,  even  where 
there  is  no  adverse  claimant. 

4.  Court*  «=>57(l)— Statat*  forbidding  report- 
er  to  be  related  to  district  Jndge  held  to  con- 
template blood  relationship  within  ninth  de- 
gree only. 

Assuming  that  the  provision  of  the  stat- 
ute that  no  court  reporter  shall  be  related  by 
blood  to  the  judge  is  not  intended  to  disqualify 
as  reporter  every  one  having  a  common  an- 
cestor with  the  judge,  however  remote,  it  may 
reasonably  be  construed  as  applicaUe  only  to 
cases  of  blood  relationship  within  the  ninth  de- 
gree; that  connection  being  sufficiently  remote 
to  be  practically  negligible  as  affecting  the 
attitude  of  the  persons  concerned  toward  each 
other — a  principle  recognized  by  the  commos 
law. 

Original  proceedings  In  mandamus  bj 
Paul  B.  Bailey  against  N.  A.  Turner,  State 
Auditor,  to  approve  a  daim  for  services  as 
court  reporter.    Writ  denied. 

Wheeler,  Brewster  ft  Hunt,  of  Topeka,  for 
plaintiff. 

Richard  J.  Hopkins,  Atty.  Oen.,  and  E.  W. 
Clausen,  of  Atchison,  and  W.  0.  Ralston,  of 
Topeka,  for  defendant 

MASON,  J.  Paul  B.  Bailey  brings  this 
proceeding  asking  a  peremptory  writ  of  man- 
damus requiring  N.  A.  Turner,  the  state  an- 
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dltor,  to  approve  his  dalm  for  serrlces  during 
March,  1921,  as  ofiBclal  reporter  of  a  district 
conrt.  and  to  issue  him  a  warrant  therefor. 
The  defendant  resists  the  order  and  Justifies 
his  action  npon  ttie  ground  that  the  plain- 
tiff, being  a  nephew  of  the  district  Judge,  is 
diaquaUfled  from  holding  the  office  of  re- 
porter by  the  proTisions  of  a  statute  which 
became  effective  March  2,  1921.  The  cause 
is  submitted  for  a  decision  upon  the  plead- 
ings. 

[1]  1.  The  plaintiff  contends  that  his  ti- 
tle to  the  office  the  duUes  of  which  he  is 
performing  can  only  be  challenged  in  a  di- 
rect action  bronght  by  the  state  (or  by  an 
adverse  claimant)  and  that  the  coarse  por^ 
sued  by  the  auditor  amounts  to  a  collateral 
attack  npon  it  If  the  plaintiff  is  dlsquall- 
fiefl  to  hold  the  office  of  court  reporter,  and 
this  fftct  prevents  his  having  a  legal  demand 
against  the  state  for  compensation  for  the 
services  he  lias  rendered  while  acting  in  that 
capacity,  this  court  will  not  compel  the  de- 
foidant  to  approve  his  dalm  and  Issue  a 
warrant  therefor.  The  defendant  is  not  a 
mere  ministerial  officer;  he  is  "an  auditor, 
and  may  properly  refuse  a  warrant  to  pay 
any  claim  which  does  not  constitute  a  legal 
liability  of  the  state,  because  of  either  mat- 
ter of  law  or  matter  of  *ict"  Gates  v. 
E:napp,  101  Kan.  184,  178  Pac.  447.  In  a 
proceeding  like  the  present  one  the  coart  has 
passed  upon  the  merits  of  the  auditor's  in- 
terpretation of  the  law  even  to  the  extent 
of  declaring  a  statute  unconstitutional  (Rell- 
ly  V.  Knaw?,  106  Kan.  566,  186  Pac.  47),  a 
ruling  wUch,  of  course,  would  not  have  been 
resorted  to  unless  it  had  been  regarded  as 
necessary  to  a  determination  of  the  case. 

[2]  2.  A  law  was  enacted  at  the  recent 
session  of  the  Legislature  in  the  form  of  a 
new  statute  relating  to  court  reportera 
Iaws  1921,  a  171.  WhUe  not  in  terms 
Amendatory,  its  language  corresponds  close- 
ly with  thaf  of  former  statutory  provisions 
(0«n.  Stat  1916,  H  2995,  2997,  2998,  2999, 
3000^  for  which  it  is  ■  substitute.  The  prin- 
cipal dianges  are:  The  substitution  of 
"tshall"  for  "may  •  •  •  in  his  discre- 
tiaa,"  in  the  clause  relating  to  the  Judge's 
appointment  of  a  stenographer ;  an  increase 
in  compensation;  a  requirement  that  the 
county  board  shall  furnish  the  stenographer 
an  office  In  the  courthouse;  and  the  Inser- 
tion of  the  provision  concerning  relationship 
to  the  judge  which  is  the  cause  of  the  pres- 
ent controversy.  The  first  section  of  the 
new  law  reads: 

"The  Judge  of  each  district  conrt  of  the  state 
of  Kansas,  and.  In  case  said  court  consists  of 
two  or  more  divisions,  then  the  judge  of  each 
division  thereof,  shall  appoint  a  shorthand  re- 
porter, who  shall  be  qualified  as  provided  by 
law,  shall  be  a  sworn  officer  of  the  court,  and 
known  as  the   'official  reporter   of  the 


judicial  district  of  the  state  of  Kansas   (divi- 
sion No. )•'  and  shall  hold  his  office  dur- 
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ing  the  pleasure  of  the  jndge  appointing  him: 
Provided,  however,  that  no  reporter  shall  be 
related  by  blood  to  the  presiding  Judge  of  the 
court  wherein  he  is  employed."  Laws  1921, 
c  171,  I  1. 

The  plaintiff  had  been  appointed  and  was 
acting  as  conrt  reporter  when  this  act  was 
passed  and  has  acted-  continuously  without 
any  new  designation.  He  contends  that  the 
statute  means  that  after  its  enactment  a 
Jndge  shall  not  appoint  a  relative  as  ste- 
nographer, bnt  that  its  purpose  is  not  t(r  pre- 
vent one  who  had  been  appointed  previous 
to  that  time  from  continuing  to  act  Al- 
though the  new  law  Is  In  a  sense  amenda- 
tory of  that  which  it  supersedes,  it  creates 
a  new  situation.  The  position  of  court  re- 
porter is  given  a  more  definite  official  status. 
The  appointment  of  such  an  officer  Is  made 
mandatory  Instead  of  discretionary.  The 
rule  that  "the  provlsi<»is  of  any  statute,  so 
far  as  they  are  the  same  as  those  of  any 
prior  statute,  shall  be  construed  as  a  con- 
tinuation of  such  provisions,  and  not  as  a 
new  enactment"  (Gfen.  Stat  1916,  |  10973, 
subd.  1)  "Implies  that  ordinarily  language  of 
an  earlier  statute  which  is  preserved  in  an 
amendment  is  deemed  to  speak  as  of  the 
time  of  the  original  enactment  and  not  of 
the  later  one."  Itallway  Oo.  v.  Fuller,  106 
Kan.  608.  610,  186  Pac.  127,  12a  The  orig- 
inal section  for  which  that  above  quoted  is 
sul>Btltuted  read : 

"The  judges  of  the  district  courts  of  the 
state  of  Kansas  may  each,  in  hii  discretion, 
appoint  a  stenographer,  who  shall  act  as  offi- 
<nal  reporter  and  be  a  sworn  officer  of  the  court, 
and  shall  hold  his  office  during  the  pleasure  of 
the  judge  appointing  him."  (Jen.  Stat  1916,  § 
2995. 

The  words  of  the  new  act,  "The  Jndge  of 
each  district  court  •  •  •  shall  appoint 
a  shorthand  reporter,"  can  hardly  be  regard- 
ed as  speaking  as  of  the  time  of  the  earlier 
enactment,  for  they  were  not  used  therein. 
The  plaintiff  advances  the  theory  that  he 
holds  his  place  as  court  stenographer  under 
his  original  appointment  until  his  successor 
Is  named.  We  are  aware  of  no  law  giving 
him  that  tenure.  He  was  selected  for  no 
definite  period.  He  held  his  place  only  dur- 
ing the  pleasure  of  the  Judge,  and  could  c(m- 
tlnue  to  hold  it  only  by  his  express  or  Im- 
plied permission,  and  that  permission,  how- 
ever given,  may  be  regarded  as  amounting 
to  a  new  ai^)ointment  The  language  of  the 
new  act  Is  not  that  no  reporter  shall  be  ap- 
pointed who  is  related  to  the  Judge,  but  that 
no  reporter  shall  be  related  to  him.  This  is 
the  more  significant  because  this  court  had 
previously  said  there  was  force'  in  the  con- 
tention that  a  statute  providing  that  no  per- 
son should  be  appointed  to  an  office  by  a  rel- 
ative did  not  forbid  one  who  had  already 
been  appointed  In  that  manner  from  contin- 
uing to  act   If  the  rnrpose  of  the  act  under 


Digitized  by 


Google 


216 


197  PACIFIC  BEFOBTEB 


(Kan. 


consideration  had  been  merely  to  prevent 
an  addition  to  the  number  of  relatives  of 
judges  who  were  already  serving  as  court 
stenographers,  it  seems  probable  that  the 
draftsman  would  have  used  language  at 
least  as  appropriate  to  that  purpose  as  that 
of  the  statute  considered  in  the  case  Just 
cited.  We  conclude  that  the  Legislature  in- 
tended to  prevent  the  retention  of  stenog- 
raphers already  in  office  who  were  related 
to  the  appointing  Judge,  as  well  as  to  forbid 
the  selection  of  new  ones. 

[3]  3.  The  plalntlfiF  also  contends  that  in 
any  event  his  claim  should  be  allowed  be- 
cause he  has  performed  the  duties  of  the 
office  while  be  was  at  least  a  de  facto  officer 
and  while  there  was  no  other  claimant  for 
the  place.  There  is  authority  for  the  view 
that  a  de  facto  officer  is  entitled  to  compen- 
sation for  his  services  under  such  circum- 
stances, and  that  some  of  the  cases  appar- 
ently holding  the  contrary  were  decided 
without  giving  consideration  to  the  fact  that 
there  was  no  adverse  claimant.  22  R.  O.  L. 
609,  600,  and  cases  and  notes  there  dted.  It 
has  been  explicitly  held  In  this  state,  how- 
ever, that  the  rule  that  a  merely  de  facto  of- 
ficer cannot  maintain  an  action  for  his  sal- 
ary "Is  not  restricted  in  Its  application  to  of- 
fices to  the  emoluments  of  which  there  are 
more  than  one  claimant"  Garfield  Town- 
ship V.  Cro<*er,  63  Kan.  272,  274,  65  Pac. 
273,  274.  If  all  that  the  occupant  of  an  of- 
fice lacked  of  a  de  Jure  title  grew  out  of  the 
fact  (for  UlustraUon)  that  the  official  oath 
had  not  been  administered  to  him,  there 
might  be  good  grovmd  for  holding  him  enti- 
tled to  the  salary.  But  where  he  is  disquali- 
fied to  hold  the  office  a  very,  different  situa- 
tion is  presented  and  we  feel  constrained  to 
the  view  that  the  general  rule  applies.  Of 
course,  it  would  be  competent  for  the  Legis- 
lature hereafter  to  authorize  payment  to  be 
made  for  the  services  that  have  been  per- 
formed by  the  plaintiff. 

[4]  4.  The  final  contention  of  the  plaintiff 
is  that  the  portion  of  the  new  statute  for- 
bidding the  reporter  to  be  a  blood  relative 
of  the  Judge  is  without  effect  because  it  is 
too  vague  to  admit  of  enforcement;  that  it 
cannot  be  supposed  that  the  Legislature  in- 
tended literally  to  exclude  every  one  who 
had  a  common  ancestor  vrlth  the  Judge, 
however  remote;  and  that  there  is  no  way 
by  which  any  definite  limit  can  be  placed  up- 
on it.  If  the  Legislature  should  see  fit  ex- 
plicitly to  declare  that  the  court  reporter 
should  not  be  descended  from  any  progen- 
itor of  the  Judge,  no  matter  how  far  re- 
moved from  either,  there  might  be  a  theoret- 
ical difficulty  in  its  absolute  enforcement  be- 
cause of  the  impossibility  of  determining  to 
a  certainty  that  any  two  persons  did  not 
have  a  common  ancestor.  But  no  serious 
embarrasament  to  public  business  would  be 
experienced    from    Its    reasonable   enforce- 


ment, becaose  In  most  cases  It  would  be 
practically  impossible  to  show  any  relation- 
ship unless  it  should  be  within  a  few  de- 
grees. If,  however,  the  statute  is  regarded 
as  incapable  of  enforcement  if  interpreted 
literally,  we  are  not  without  a  basis  for  a 
reasonable  Interpretation  which  will  result 
in  a  definite  limit  upon  the  broad  language 
used. 

We  have  had  In  this  state  for  many  years 
statutes  disqualifying  Jurors  In  civil  cases 
who  are  "of  kin"  to  either  party  (Gen.  Stat. 
1915,  I  7182  [Code  Oiv.  Proc.  |  282])  and  in 
criminal  cases  who  are  "of  Mn"  to  the  In- 
jured person  or  the  prosecutor  or  defendant 
(Gen.  Stat  1915,  i  8116  [Code  Cr.  Proc.  ( 
202]),  and  disqualifying  in  civil  cases  Judges 
who  are  "related  to  either  of  the  parties" 
(Gen.  Stat  1915,  |  6947  [Code  Oiv.  Proc.  | 
57])  and  in  criminal  cases  Judges  who  are 
"near  of  kin"  to  the  defendant  or  the  in- 
jured person  (<3en.  Stat  1915,  i  8087  [Code 
Cr.  Proc.  I  173]).  Similar  laws  exist  in  oth- 
er states.  For  instance,  see  sections  1357, 
1429,  2630,  and  4011,  Rev.  Stat  Mo.  1919. 
We  are  not  aware  of  any  difficulty  having 
been  experienced  in  the  enforcement  of  these 
provisions  or  of  their  validity  having  been 
challenged.  According  to  Coke,  a  Juror  was 
formerly  subject  to  challenge  "without  any 
act  of  his,  as  if  the  Juror  be  of  blood  or  kin- 
dred to  either  party,  consangulneus,  whidi 
is  compounded  ex  con  and  sanguine  quasi 
eodem  sanguine  natus,  as  it  were  issued  from 
the  same  blood;  and  this  is  a  principal 
challenge,  for  that  the  law  presnmeth  that 
one  kinsman  doth  favour  another  before  a 
stranger ;  and  how  far  remote  soever  he  Is 
of  kindred,  yet  the  challenge  is  good."  1 
Coke  upon  Littleton,  p.  157a.  The  accepted 
view,  however,  is  that  at  the  common  law 
the  Juror  was  disqualified  only  by  relation- 
ship within  the  ninth  degree;  the  computa- 
tion being  made  according  to  the  dvll  as 
distinguished  from  the  canon  law.  17  A.  & 
B.  Bncyc  of  Law,  1124 ;  24  Cyc  278.  This 
implies  a  conception  that  beyond  this  degree 
the  relationship  is  too  remote  to  affect  the 
practical  affairs  of  life.  There  is  little  dif- 
ficulty in  interpreting  the  statute  relating 
to  the  disqualification  of  Jurors  as  referring 
to  Idnship  within  the  degree  indicated,  by 
analogy  with  the  common  law  on  the  sub- 
ject, or  in  extending  the  analogy  to  the 
change  of  venue  acts  and  to  the  enactment 
now  under  consideration.  Assuming  that 
the  Legislature  did  not  intend  to  render  in- 
eligible to  the  office  of  court  reporter  all 
persons  having  any  ancestor,  however  dis- 
tant in  common  with  the  Judge,  we  think 
it  a  reasonable  construction  to  hold  that  in 
applying  the  prohibition  connections  beyond 
tbe  degree  mentioned  are  to  be  disregarded. 

Upon  these  grounds  the  writ  asked  for  Is 
denied. 

All  the  Justices  concurring. 
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WAOLEIOH  V.  STATE.     (Ne.  22837.)* 
(Supreme  Conrt  of  Kansaa.    April  9,  1921.) 


(8ylUbu»  ^v  the  Court.) 

1.  luaae  persons  ^986— Probate  eoart,  utt 
■ot  state  beard,  may  discharge  Inmate  of  hos- 
pital for  dangerous  Insane  oommltted  In  ordi- 
nary Innaey  proceedings. 

Where,  pursnant  to  an  ordinary  proceed- 
ing in  lunacy,  a  person  is  committed  to  a  state 
bospital  for  the  insane,  and  he  is  thereafter 
lawfnlly  transferred  to  the  state  asylnm  for  the 
daoserons  insane  because  of  bis  homiddal  ten- 
dencies, the  probate  conrt  in  a  proper  proceed- 
ing, lias  jurisdiction  to  bear  and  determine  an 
application  for  his  discharge,  in  accordance  with 
the  provisions  of  section  9618  of  the  General 
Statutes  of  1916;  and  the  restrictions  against 
the  liberation  of  inmates  of  such  asylum  with- 
out foil  hearing,  finding,  and  order  of  the  state 
board  of  corrections,  prescribed  by  section 
l(K>i4  of  the  Oeneral  Statutes  of  1915,  do  not 
pertain  thereto  nor  interfere  therewitit. 

2.  Coarta  «=>202(S)— Probate  court  judgment 
Aseharging  inmate  of  state  hospital  for  In- 
sane may  ba  appoaied  by  state  to  the  district 
eoart. 

A  final  order  and  Judgment  of  the  probate 
court  discharging  an  inmate  of  a  state  hospital 
for  the  insane,  indading  the  state  asylum  for 
the  dangerous  insane  at  Lansing,  may  be  ap- 
pealed by  the  state  to  the  district  court,  under 
the  broad  appellate  and  superrisory  powers 
which  tiie  disMct  conrt  possesses  over  all  in- 
ferior courts  and  tribunals  ezerdsing  Judicial 
functions. 

Appeal  from  District  Conrt,  I«aTenworth 
County. 

Harre  B.  Wadlelgh,  an  insane  person,  was 
discharged  by  the  probate  court  from  the 
custody  of  the  state  asylum  for  the  danger- 
ous Insane.  An  appeal  by  the  State  to  tlie 
district  court  was  dlsmiased,  and  the  State 
appeals.  Reversed  and  remanded,  wltb  in- 
atmctlons. 

Bicbard  3.  Hopkins,  Atty.  Gen.,  and  B.  O. 
Poetlethwalte,  of  Mankato,  for  the  State. 

Floyd  £.  Harper,  of  Leavenworth,  for  ap- 
pellee. 

DAWSON,  3.  This  is  an  appeal  by  the 
state  from  an  order  of  the  district  conrt  dis- 
missing the  state's  appeal  to  that  court  from 
a  Judgment  of  the  probate  court  discharging 
one  Harve  Wadleigh  from  the  custody  of  the 
authorities  in  charge  of  the  state  asylum  for 
the  dangerous  insane  at  Lansing.  The  state 
contends  that  the  probate  court  had  no  Ju- 
risdiction to  bear  and  determine  the  petition- 
er's cause,  and  it  contends  also  that  an  ap- 
peal may  be  taken  to  the  district  court  from 
the  Judgment  of  the  probate  court.  Counsel 
for  the  appellee  dlq)ute8  both  of  these  con- 
tritions. 
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(1»7  P.) 

[1]  Touching  the  first  proposition,  the  state 
seems  to  be  In  error.  The  probate  court  does 
not  have  Jurisdiction  to  consider  an  applica- 
tion to  discharge  a  lunatic  whose  lunacy  has 
been  adjudged  as  a  pertinent  incident  to  a 
criminal  prosecution,  and  who  is  incarcer- 
ated In  the  state  asylum  for  the  dangerous 
insane  by  virtue- of  such  Judgment.  The  stat- 
ute reads: 


"Whenever  during  the  trial  of  any  person  on 
an  indictment  or  information,  evidence  is  in- 
troduced to  prove  that  he  or  she  was  insane, 
an  idiot,  or  imbecile,  or  person  of  unsound 
mind,  at  the  time  of  the  commission  of  the 
offense,  and  such  person  shall  be  found  to  have 
been  at  the  time  of  the  commission  of  the  of- 
fense alleged  in  such  indictment  or  informa- 
tion, insane,  an  idiot,  an  imbecile,  or  person 
of  unsound  mind,  and  he  or  she  shall  be  ac- 
quitted on  that  ground,  the  jury  shall  so  state 
in  the  verdict,  and  the  court  shall  thereupon 
forthwith  commit  such  person  to  the  state  asy- 
lum for  the  dangerous  insane  for  safe  keeping 
and  treatment,  and  such  person  shall  be  receiv- 
«m1  and  cared  for  at  said  institution.  No  such 
person  shall  be  liberated  from  such  institution 
except  in  pursuance  to  an  order  made  by  the 
state  board  of  corrections  after  a  full  hearing 
and  finding  and  determination  by  said  board  that 
such  person  is  wholly  recovered  and  restored 
to  his  or  her  right  mind  and  that  no  person 
will  be  endangered  by  liis  or  her  discharge,  and 
upon  such  finding  and  determination  such  per- 
son shall  lie  entitled  to  immediate  discharge." 
Oen.  Stat  1916,  |  lOOM. 

But  tbe  petitioner  was  not  committed  to 
the  state  asylum  for  the  <Iangerou8  insane 
under  the  section'  of  statute  just  quoted.  If 
he  had  been  so  committed,  then  he  could  only 
be  discharged,  as  tbe  state  contends,  by  order 
of  the  state  board  of  corrections  (or  ite  legal 
successor)  after  full  bearing  and  detennin&- 
tion  of  the  pn^riety  of  bis  release. 

This  man  was  committed  to  tbe  state  hos- 
pital for  the  insane,  at  Topeka,  In  an  ordinary 
proceeding  in  lunacy  by  tbe  probate  court  of 
Shawnee  county.  True  be  had  slain  two 
persons  in  Jewell  county  some  time  prior 
thereto,  and  bad  been  acquitted  of  the  crime 
of  homicide  because  of  bis  lunacy;  but  tbe 
act  providing  for  committing  such  lunatics, 
so  acquitted,  to  tbe  state  asylum  at  Lansing, 
was  not  then  enacted,  and  no  attempt  to 
foUow  its  provisions  was  or  could  be  under- 
taken in  his  case. 

Wadleigh  was  transferred  from  the  state 
hospital  at  Topeka  to  tbe  asylum  for  tbe  dan- 
gerous Insane  at  Lansing,  Just  as  any  other 
ordinary  lunatic  having  dangerous  tenden- 
cies may  be  transferred,  under  another  sec- 
tion of  the  same  statute: 

"Whenever  any  inmate  of  a  state  hospital 
or  asylum  for  the  insane  or  epileptic,  or  the 
home  for  feeble-minded,  is  found  by  the  state 
Iward  of  control  to  have  homiddal  tendendea, 
or  to  be  under  sentence  or  indictment  or  in- 
formation, or  whose  presence  is  dangerous  to 
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the  other  hunates  of  said  iuBtitntioD,  he  shall 
upon  the  order  of  the  state  board  of  control 
be  transferred  to  said  state  asylum  for  the  dan- 
gerous insane  for  safe  keeping  and  treatment. 
The  original  lunacy  warrant  to  the  superin- 
tendent of  said  institution,  or  in  case  of  no 
lunacy  warrant  then  the  application  for  admis- 
sion, and  also  all  other  papers  pertaining  to  the 
case  shall  be  transferred  with  him  to  said  state 
asylum  for  the  dangerous  insane."  Gen.  Stat. 
1916,  i  10042. 

The  order  of  the  state  board  ot  control, 
dated  May  10,  1911,  transferring  the  peti- 
tioner to  the  Lansing  asylum,  recited  that 
it  was  being  done  pursuant  to  "section  8  of 
Senate  bill  No.  205  ot  the  Legislature  of 
1911,"  which  is  the  section  Just  quoted. 

None  of  the  cases  cited  by  the  state  is  con- 
trolling here.  In  the  case  of  In  re  Clark, 
86  Kan.  639,  121  Pac.  492,  39  L.  B.  A.  (N. 
S.)  6S0,  Ann.  Cas.  1913C,  317,  the  petitioner 
was  committed  to  the  asylum  for  the  danger- 
ous insane  by  order  of  the  district  court, 
pursuant  to  his  acquittal  for  murder,  as  a 
pertinent  Incident  thereto  and  In  conformity 
with  section  10044  of  the  General  Statutes 
of  1915.  That,  too,  was  the  situation  in  the 
cases  of  In  re  Beebe,  92  Kan.  1026,  142  Pac. 
269;  Campbell  v.  Downer,  94  Kan.  674,  146 
Pac.  1039;  and  it  was  not  materially  differ- 
ent in  the  case  of  In  re  Ostatter,  Petitioner, 
103  Kan.  487,  175  Pac.  877.  The  order  of 
commitment  to  the  Lansing  institution  was 
made  in  eadi  of  these  cases  by  the  district 
court,  and  It  la  in  such  cases,  and  those  alone, 
that  persons  so  confined  may  not  be  released 
except  on  hearing  and  order  of  the  board  of 
controL 

As  to  all  other  lunatics,  although  trans- 
ferred to  the  Lansing  Institution  by  order 
of  the  board  of  control,  the  procedure  to  se- 
cure discharge  after  fttll  recovery,  if  such 
discbarge  is  Improperly  withheld  by  the 
state's  hospital  authorities.  Is  outlined  as 
follows: 

"On  a  statement  in  writing,  verified  by  af- 
fidavit, addressed  to  the  judge  of  the  probate 
court  of  the  county  in  which  a  state  hospital  is 
situated,  or  from  the  county  from  which  any 
person  confined  in  said  hospital  was  commit- 
ted, alleging  that  said  person  is  not  insane,  or 
has  been  restored  to  his  right  mind,  and  is  un- 
justly deprived  of  his  liberty,  and  said  court 
shall  cause  the  facts  to  be  Inquired  into,  either 
by  a  jury  or  without  a  jury,  as  may  seem  prop- 
er to  said  court,  and  shall  require  In  conduct- 
ing said  inquiry  a  written  statement  of  the  case 
made  and  signed  by  the  superintendent  of  the 
asylum.  If,  on  such  inquiry,  the  court  shall 
find  the  person  not  insane,  it  shall  order  his 
discharge;  if  the  contrary,  he  shall  so  state, 
and  authorize  his  continued  detention.  The 
finding  and  order  of  the  court,  with  other  pa- 
pers, shall  be  duly  filed  and  recorded  by  said 
probate  judge<  who  shall  forthwith  notify  the 
superintendent  of  the  asylum  of  said  findings 
and  order.  The  cost  of  such  inquiry  shall  be 
paid  out  of  the  funds  of  the  asylum  in  which 
snch  person  is  a  patient,  in  the  same  manner 


as  other  accounts  are  paid:  Providing,  the  ap- 
plicant of  such  inquiry  or  persons  making  said 
statement  shall  pay  the  same  if  the  judge  shall 
find  that  said  application  or  statement  was  made 
without  reasonable  grounds  and  shall  so  order. 
The  inquiry  so  provided  for  shall  not  be  held 
oftener  than  once  in  six  months  in  regard  to 
the  same  person,  nor  shall  it  be  ordered  in 
the  case  of  any  patient  within  six  months  of 
the  time  of  his  admission."  Gen.  Stat.  1915,  | 
9618. 

It  must  therefore  be  held  that  the  probate 
court  had  Jurisdiction  of  the  cause  presented 
for  the  discharge  of  the  petitioner. 

[2]  But  what  about  the  question  of  appeal? 
Sorely  the  state  was  not  bound  to  acquiesce 
in  the  declslcm  of  the  probate  court.  Has  it 
not  the  right  to  have  the  case  reviewed  by 
the  district  court?  If  this  were  an  ordinary 
habeas  corpus  case,  there  would  be  no  doubt 
about  It  In  re  Pettit,  84  Kan.  637,  114  Pac. 
1071;  MUler  v.  Gordon,  93  Kan.  382, 144  Pac. 
274.  The  settled  policy  of  this  state  favors 
the  right  of  appeal.  Shannon  v.  Abrams,  93 
Kan.  26,  31,  167  Pac.  449.  The  appellate 
jurisdiction  of  the  district  court  over  Inferior 
tribunals  is  fully  as  comprehensive  as  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court,  as 
will  be  noted  by  a  comparison  of  section  564 
of  the  CivU  Code  (Gen.  St.  1915,  {  7468)  with 
the  two  succeeding  sections.  See  an  instruc- 
tive discussion  of  this  general  subject  in  Be 
Pettit,  supra,  84  Kan.  641,  642, 114  Pac.  1073. 

While  the  Instant  case  is  not  altogether 
similar  to  a  proceeding  in  habeas  corpus, 
and  the  procedural  inquiry  may  not  be  de- 
termined In  the  probate  court  precisely  aa  in 
habeas  corpus,  yet  there  is  a  substantial  an- 
alogy thereto.  There  was  a  judgment,  a 
final  order,  entered  by  the  probate  court; 
and  the  Code  says  that  such  Judgment,  such 
order,  may  be  reversed,  vacated,  or  modified 
by  the  d^trlct  court    The  Code  provides: 

"A  Judgment  rendered  or  final  order  made 
by  a  probate  court  a  justice  of  the  peace  or 
any  other  tribunal,  board  or  ofiScer  exercising 
judicial  functions,  and  inferior  in  jurisdiction 
to  the  district  court,  may  be  reversed,  vacat- 
ed or  modified  by  the  district  court"  C9v. 
Code,  i  564  (Gen.  St  1916,  f  7468). 

It  has  been  held  that  a  decision  of  the  pro- 
bate court  adjudginjg  that  a  person  is  of 
feeble  mind  is  appealable  (Gen.  Stat  1915, 
§  6131 ;  Aid  T.  Appling,  89  Kan.  340, 131  Pac 
569)  ;  and  while  a  private  complainant  in 
such  a  proceeding  has  no  right  of  appeal 
from  an  adverse  decision,  because  he  has  no 
Justiciable  interest  therein  (In  re  Erickson, 
104  Kan.  521,  180  Pac.  263),  yet  the  state  by 
its  proper  officials  has  such  interest;  it  has 
its  governmental  interest  its  paramount 
responsibility  as  parens  patriae  for  the  pe- 
titioner himself,  and  also  for  the  public  wel- 
fare and  security,  which  may  be  menaced  U 
the  Judgment  of  the  probate  court  releasing 
this  petitioner  Is  inconsiderate,  improvident, 
ill-founded,  or  otherwise  erroneous.    It  fol- 
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lows  that  Uie  state's  second  contention  Is 
correct. 

The  judgment  Is  reversed  and  the  canse  is 
remanded  to  the  district  court,  with  Instruc- 
tions to  set  aside  Its  order  dismissing  the 
state's  appeal,  and  for  further  proceedings 
consistent  herewith. 

All  the  Justices  concurrlns. 


(ins  Kan.  SI2) 

WISECARVER  et  al.  v.  WELLS  tt  iL 

(No.  23361.) 

(Snpreme  Cktnrt  of  Kansas.  April  9, 1921.) 

(Syttalm*  (y  Ma  Court.) 

1.  Wills  •s»733(3),  747— Daughter  held  to 
take  devise  when  she  became  18  years  of  age, 
aad  without  previous  vacation  of  divorce  de- 
eroe^  giving  mother  right  of  posaesslon  nntll 
Majority  of  daughter. 

A  will  gave  to  the  husband  of  the  testator's 
daughter  the  use  and  control  of  land  until  their 
roungest  child  (a  girl)  should  attain  the  age 
of  18  years,  when  full  title  was  to  pass  to  the 
children.  After  its  probate  the  district  court 
in  granting  a  divorce  awarded  to  the  wife  the 
land  referred  to  until  the  estate  devised  to  the 
husband  should  be  terminated.  In  another  part 
of  the  decree  it  was  recited  that  by  the  wiU 
the  land  had  been  devised  to  tue  husband  for  a 
period  to  be  terminated  upon  the  youngest  child 
"becoming  of  age."  At  the  time  the  divorce 
decree  was  rendered  a  girl  became  of  age  at 
18,  bnt  this  was  changed  to  21  by  a  later  stat- 
ute. Upoii  the  youngest  child  attaining  the 
age  of  18  the  children  sought  possession  of  the 
land  by  a  proceeding  in  unlawful  detainer 
against  their  mother.  It  is  held  that  the  pro- 
ceeding was  maintainable,  and  that  in  order  for 
the  plaintiifs  to  recover  it  was  not  necessary 
for  the  decree  in  the  divorce  case  to  be  vacat- 
ed or  modified. 

2.  Appeal  and  error  «=>  1 045  (4)— Oath  to  Jury 
on  appeal  from  Justice  of  the  peace  held  not 
prejudicial  error. 

The  act  relating  to  dvil  procedure  before 
jnstices  of  the  peace  provides  that  in  a  forcible 
entry  and  detainer  case  the  jury  shall  be  sworn 
to  well  and  truly  try  and  determine  whether 
the  complaint  is  true  according  to  the  evidence. 
The  general  provision  of  the  Civil  Code  is  that 
the  jury  shall  be  sworn  to  well  and  truly  try 
the  matters  submitted  to  them  in  the  case  in 
hearing,  and  a  true  verdict  give  according  to 
the  law  and  evidence.  It  is  held  that,  assuming 
that  where  a  forcible  entry  and  detainer  case 
is  tried  in  the  district  court  on  appeal  the  jury 
should  be  sworn  in  accordance  with  the  first 
formula,  the  second  includes  its  substance,  and 
its  use  is  not  a  ground  of  reversal.  - 

3.  Foroible  entry  and  detainer  «=>29 (2)— Evi- 
dence to  show  one  plaintiff  had  not  authorized 
the  action  against  her  mother  and  was  a  ten- 
ant in  common  with  the  mother  held  properly 
•xdnded. 

SuUngs  ezdnding  evidence  are  held  not  to 
have  been  erroneous. 


Appeal  from  District  Court,  Butler  County. 

Action  by  Henry  W.  Wlsecarver  and  others 
against  Carrie  A.  Wells  and  husband  in  jus- 
tice court  for  unlawful  detainer.  On  appeal 
the  district  court  rendered  Judgment  for 
plaintiifs,  and  the  defendants  appeaL  Af- 
firmed. 

John  W.  Adams,  of  Widiita,  H.  W.  Schu- 
macher, of  El  Dorado,  and  W.  J.  Wertz,  of 
Widiita,  for  appellants. 

Kramer  &  Benson,  of  M  Dorado,  for  ap- 
pellees. 

MASON,  J.  On  appeal  from  a  justice  of 
the  peace  in  a  proceeding  for  unlawful  de- 
tainer judgment  was  rendered  by  the  dis- 
trict court  in  favor  of  the  plaintiffs,  and 
the  defendants  appeal. 

The  plaintiffs  are  the  five  children  of  James 
B.  Wlsecarver  and  his  wife  (whose  maiden 
name  was  Carrie  A.  Harrison  and  whose 
present  name  is  Carrie  A.  Wells),  and  T.  A. 
Kramer,  a  purchaser  of  a  portion  of  their 
Interest  The  d^raidant  is  Carrte  A.  Wells, 
her  husband,  David  Wells,  being  Joined  be- 
cause of  that  relationship.  The  complaint, 
which  was  filed  October  12,  1920,  alleged 
substantially  these  facts: 

The  land  In  controversy  was  owned  at  the 
time  of  his  death  by  the  father  of  Carrie  A 
Wells.  He  died  in  AprU,  1909.  His  will, 
which  was  duly  probated,  gave  to  his  son-in- 
law,  James  B.  Wlsecarver,  the  use,  income, 
and  control  of  the  land  until  the  youngest 
child  of  the  marriage  of  James  B.  Wlsecarver 
and  Carrie  A.  Wlsecarver  should  attain  the 
age  of  18  yeais,  when  the  full  title  should 
pass  In  equal  shares  to  all  the  children  of 
such  marriage.  No  other  children  were  bom 
to  James  B.  Wlsecarver  and  his  wife  than 
the  five  plaintiffs,  the  youngest  of  whom, 
Vida  E.  Wlsecarver,  was  18  years  old  on 
October  4,  1920.  On  Mardi  16,  1910,  James 
B.  Wlsecarver  was  divorced  from  his  wife, 
the  decree  giving  her  the  use  and  control 
of  the  land  referred  to  until  his  estate  there- 
in should  be  terminated.  The  decree  con- 
tained a  recital  that  the  court  found  that 
the  land  by  the  will  of  William  Harrison 
had  been  devised  to  James  B.  Wlsecarver 
"for  a  period  which  was  to  be  terminated  up- 
on the  youngest  child  bom  to  plaintiff  and 
defendant  becoming  of  age."  The  right  of 
Carrie  A.  Wells  to  the  possession  of  the 
land  ceased  when  Vida  E.  Wlsecarver  reach- 
ed the  age  of  18  years,  but  she  continued  to 
hold  it,  refusing  delivery  upon  due  demand. 

[1]  L  The  defendants  assert  that  In  order 
to  support  a  judgment  for  the  plaintiffs  it 
was  necessary  that  the  decree  in  the  divorce 
case  should  be  vacated  or  modified,  and  there- 
fore neither  the  justice  of  the  peace  nor  the 
district  court  on  appeal  had  jurlsdictioa  of 
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the  matter,  and  die  case  should  have  been 
dismissed  on  this  accoitnt,  or  a  demurrer  to 
the  plaintiff's  evidence  should  have  beta  sus- 
tained. We  do  not  think  any  modification  of 
the  decree  In  the  divorce  case  was  essential 
to  the  result  reached.  The  will  under  which 
all  the  parties  claim  was  probated  In  Illinois. 
It  provided  that  the  title  to  the  proj^erty 
should  pass  to  the  plaintiffs  when  Ylda  E. 
WIsecarver  was  18  years  old.  The  divorce 
decree  contained  a  recital  in  the  form  of  a 
flndlns  that  the  land  had  been  devised  to 
James  B.  WIsecarver  for  a  period  ending 
upon  Vlda  B.  WIsecarver  "becoming  of  age." 
At  the  time  the  decree  was  rendered  (March 
16,  1910)  by  the  law  of  both  Illinois  and 
Kansas  a  female  child  became  of  age  at  18, 
and  the  phrase  "becoming  of  age,"  as  applied 
to  the  law  as  it  then  existed,  was  of  the  same 
practical  effect  as  "becoming  eighteen  years 
old."  In  this  state  the  age  of  majority  for 
women  was  afterwards  changed  to  21  years, 
liflws  of  1917,  c.  184, 1 1.  The  divorce  decree 
adjudged  that  the  award  of  the  land  and  its 
use  as  therein  provided  (that  Is,  its  control 
by  the  defendant  Carrie  A-  Wells)  should 
continue  until  the  estate  therein  devised  to 
her  husband,  James  B.  WIsecarver,  by  the 
will  of  William  Harrison  (her  father)  should 
be  terminated.  That  estate  terminated  upon 
Vlda  E.  WIsecarver  reaching  the  age  of  18. 
We  do  not  attach  any  importance  to  the 
circumstance  that  In  the  recital  relating  to 
'  this  fact  the  phrase  "becoming  of  age"  was 
used  Instead  of  "becoming  18  years  of  age," 
the  effect  at  that  time  oelng  the  same.  It  Is 
perfectly  apparent  that  it  was  not  the  pur- 
pose or  effect  of  the  decree  to  change  the 
disposition  of  the  land  made  by  the  will.  To 
decide  that  the  plaintiffs  In  the  present  pro- 
ceeding were  entitled  to  the  possession  of  the 
land.  It  was  not  necessary  that  the  Judgment 
in  the  divorce  action  should  be  vacated  or 
modified.  At  most  it  merely  required  to  be 
Interpreted,  and  the  true  meaning  in  view  of 
the  entire  record  Is  too  plain  to  admit  of  a 
doubt 

The  cou|^  permitted  the  plaintiffs  to  in- 
troduce In  evidence  a  certified  copy  of  the 
will.  The  defendants  complain  of  this  rul- 
ing on  the  ground  that  the  Judgment  in  the 
divorce  case  amounted  to  an  adjudication  of 
the  contents  and  meaning  of  the  will.  The 
copy  of  the  will  had  no  tendency  to  contra- 
dict or  vary  the  terms  of  the  divorce  decree, 
and  was  competent  for  the  purpose  of  ex- 
plaining and  interpreting  it.  15  R.  C.  L. 
1051-1053. 

In  the  course  of  its  charge  to  the  Jury  the 
court  told  them  in  effect  that  in  the  divorce 
case  the  district  court  could  only  award  to 
the  wife  such  Interest  in  the  'land  as  was 
derived  by  her  or  her  husband  under  her 
father's  will.  The  defendants  complain  of 
this  as  amounting  to  an  instruction  that  the 


divorce  decree  waa  in  part  void.  It  was 
rather  a  statement — as  we  think  a  correct 
one — of  the  effect  of  'the  decree.  The  de- 
fendants asked  an  instruction  that  as  the 
plaintiffs  had  pleaded  both  the  will  and  the 
divorce  decree  and  the  two  were  inconsistent, 
they  should  be  bound  by  the  terms  of  the 
decree;  that  being  the  least  favorable  to 
them.  As  already  indicated,  we  hold  that 
there  was  no  Inconsistency.  The  defendants 
also  asked  an  instruction,  which  included  a 
statement  that  the  divorce  decree  gave  to 
Carrie  Wells  the  right  to  occupy  the  land 
until  Vlda  E.  WIsecarver  became  of  age. 
This  was  rightly  refused  for  the  reasons 
already  suggested. 

In  the  statement  of  fftcts  in  the  defendants^ 
brief  it  Is  said  that  Carrie  A.  WeUsin  re- 
liance upon  the  decree  in  the  divorce  case 
claimed  the  right  until  Vlda  E.  WIsecarver 
should  be  21  years  old  to  exercise  authority 
over  her  person  and  property  and  to  hold 
possession  of  the  land;  that  the  notice  to 
quit,  given  as  a  basis  for  the  present  pro- 
ceeding, was  signed  as  the  next  friend  <rf 
such  minor  by  one  who  had  not  been  appoint- 
ed as  her  guardian.  In  the  argument,  how> 
ever,  no  attack  is  made  on  the  sufUciency  of 
the  notice.  A  discussloD  of  this  question 
would  therefore  be  superfluous.  We  regard 
the  notice,  however,  as  sufficient 

All  the  objections  so  far  considered  are 
unavailing,  for  the  reason  that  they  are 
based  upon  the  contention,  which  we  hold  to 
be  unsound,  that  because  in  the  Judgment 
which  transferred  to  the  wife  the  interest  In 
land  derived  by  her  husband  from  her  fa- 
ther's will  that  interest  was  described  as 
terminating  when  the  youngest  child  became 
of  age,  the  plaintiffs  cannot  enforce  their 
right  to  the  possession  of  the  land  until  the 
Judgment  In  the  divorce  case  has  been  vacat- 
ed or  modified,  and  this  can  only  be  done  in 
an  action  begun  originally  in  a  court  having 
general  equitable  powers. 

[2]  2.  The  forcible  entry  and  detainer  stat- 
ute provides  that  the  Jury  shall  be  sworn  "to 
well  and  truly  try  and  determine  whether  the 
complaint  of  (naming  the  plaintiff),  about 
to  be  laid  before  them,  is  true  according  to 
the  evidence."  Gen.  Stat  1916,  g  7872.  Tha 
defendants  complain  because  in  the  district 
court  on  appeal  the  Jury  were  sworn  "to  well 
and  truly  try  the  matters  submitted  to  them 
In  the  case  in  hearing,  and  a  true  verdict 
give  according  to  the  law  and  the  evidence," 
according  to  the  general  form  in  civil  cases. 
Gen.  Stat  1915,  f  7184  (Code  Civ.  Proc.  | 
284).  Assuming,  but  not  deciding,  that  the 
oath  prescribed  for  the  Justice  court  should 
be  used  In  the  district  court  on  api)eal,  we 
think  the  substance  of  the  specific  formula  is 
contained  in  the  general  one,  and  that  no 
prejudice  could  result  from  the  substitution. 

IS]  8.  (Complaint  Is  made  of  the  rejection 
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of  CTldence  offered  by  the  defendants  that  |     Long  &  Oowan,  O.  I.  Depny,  and  F.  D.  SM- 


one  of  the  plaintiffs  (Radwel  D.  Wllaon)  was 
residing  with  the  defendant  Carrie  A.  Wells 
on  the  land,  and  was  therefore  a  tenant  In 
common  with  her.  The  purpose  of  offering 
the  eridoice  was  to  give  a  basis  for  invoking 
the  mle  that  one  tenant  In  common  cannot 
maintain  an  action  for  possession  against 
another,  unless  excluded  from  occnpancy  hy 
Um.  The  fact  that  Rachael  D.  Wilson  had 
been  living  npon  the  land  as  a  guest  of  Carrie 
A.  Wells  daring  Its  rightful  occupation  by 
the  latter,  and  that  no  physical  change  was 
made  upon  the  expiration  of  her  right,  did 
not  create  the  relation  of  tenants  in  common 
between  them  In  any  sense  that  would  make 
the  mle  referred  to  applicable.  When  Vida 
E.  Wlsecarver  became  18  years  of  age,  the 
rights  of  Carrie  A.  Wells  ceased,  and  her  five 
children  becaibe  the  absolute  owners  of  the 
property.  Complaint  is  also  <nade  of  the 
refusal  of  the  conrt  to  admit  evidence  that 
Bachael  D.  Wilson  had  stated  that  she  had 
not  authorized  the  bringing  of  the  proceed- 
ing. The  evidence  was  properly  rejected.  If 
it  had  been  desired  to  challenge  the  anthorlty 
of  the  attorney  conducting  the  plaintiffs'  side 
of  the  case  to  represent  her  ther^n  the  stat- 
ute provides  a  direct  method,  tien.  Stat. 
1915,  {  483.  Declarations  on  the  subject 
made  by  her  oat  of  court  have  no  bearing  on 
the  issues  on  triaL 

nie  Judgment  Is  afRrmed. 

All  the  Justices  concurring. 


Om  Kan.  T7S) 

STRATFORD  V.  PETTICORD.    (No.  23096.) 

(Supreme  0>urt  of  Kansas.    April  9,   1921.) 

(Byllabtu  by  the  Court.) 

Corporations  €=>320 (7)— Contract  alleged   by 
stockholder  in  suit  against  manager  so  In- 
doHnite  that  bill  of  partioulars  did  not  state  a 
eanse  of  action  for  violation  thereof. 
A  bill  of  particulars  alleged  that  the  mana- 
ger of  a  corporation  contracted  with  the  plain- 
tiff, a  stocliholder,  that  the  corporation  would 
procure  insurance  on  at  least  one  of  a  number 
of  aeroplanes  owned  by  it,  without  specifying 
which  one  should  be  insured;    that  none  was 
insured;    that  one  was  destroyed  by  a  contin- 
gency against  which  insurance  was  to  have  been 
obtained;    and  that  the  plaintiff  was  damaged. 
Eeld,  that  the  contract  was  indefinite,  and  that 
a  cause  of  action  against  the  manager  for  dam- 
ages was  not  stated. 

Apfieal  from  District  Court,  Sedgwick 
Cbnnty. 

Actl<m  by  A.  A.  Stratford  against  Leslie  J. 
Pettlcord.  From  an  order  overruling  a  de- 
murrer to  the  bill  of  particulars,  the  defend- 
ant appeals.  Reversed,  with  direction  to  sus- 
tain the  demurrer. 


kin,  all  of  Wichita,  for  appelant 
WiUlam  Keith,  of  Wlchlte,  for  appellee. 

MABSHALLk  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  a  bill  of  par- 
ticulars whidi  alleged  that  the  plaintiff  and 
defendant  entered  into  a  contract  by  which 
the  defendant  purchased  from  the  plaintiff 
18  shares  of  the  capital  stock  of  the  Wichita 
Aeroplane  Service  Company,  a  Kansas  cor- 
poration, and  in  which  contract  the  defendant 
agreed  that — 

The  corporation  would  "forthwith  procure 
and  take  out  accident,  fire,  damage  and  lia- 
bility insurance  to  the  extent  of  $2,000.00  on 
at  least  one  of  the  aeroplanes  owned  by  said 
company  for  a' period  of  six  months'  time  from 
this  date." 

One  aeroplane  was  wrecked  while  in  use. 
The  blU  of  particulars  alleged  that  the 
wrecked  plane  was  <me  of  those  owned  by  the 
company,  and  that  none  of  them  was  in- 
sured. The  plaintiff  sued  to  recover  the  dam- 
ages sustained  by  him  by  reason  of  the  fail- 
ure of  the  defendant  to  have  the  corporation 
take  out  the  Insurance  named. 

Did  the  bill  of  particulars  state  a  cause  of 
action?  The  defendant  argues  that  the  coa- 
tract  provided  that  the  corporation  would 
take  out  the  insurance,  not  that  the  defend- 
ant would  do  so;  that  the  loss  of  the  aero- 
plane was  the  loss  of  the  company,  not  of 
the  plaintiff;  and  that  the  loss  to  the  cor- 
poration must  be  recovered  by  it,  not  by  the 
stockholders.  . 

The  decision  of  this  court  is  based  on  a  dif- 
ferent proposition.  If  insurance  had  been 
procured,  it  might  have  been  <m  a  plane  that 
was  not  destroyed.  In  that  event,  the  de- 
fendant would  have  complied  with  his  con- 
tract; but  the  plaintiff  could  not  have  re- 
covered danjages.  To  enable  the  plaintiff  to 
recover  damages  for  the  violation  of  the  con- 
tract. It  should  have  speclflpd  the  aeroplane 
that  was  to  be  insured,  or  should  have  pro- 
vided for  insurance  on  all  the  planes  the  cor- 
poration owned. 

If  a  farmer  should  ask  an  Insurance  agent 
for  insurance  on  the  life  of  one  of  ten  horses, 
and  the  agent  would  say  that  he  would  write 
such  Insurance,  neither  specifying  which" 
horse  should  be  Insured,  and  the  agent  should 
receive  the  premium  for  the  policy  but  would 
fail  to  write  It,  and  one  of  the  horses  should 
afterward  die,  the  farmer  could  not  recover 
the  damages  sustained  by  him  for  the  reason 
that  the  horse  that  died  might  not  have  been 
the  one  that  would  have  been  insured.  The 
contract  Would  be  so  indefinite  that  it  would 
be  Incapable  of  being  the  foundation  for  the 
recovery  of  damages  for  its  violation. 

13  C.  J.  266,  says:  "It  is  essential  to  a 
contract  tbut  the  nature  and  extent  of  its 
obligations  be  certain."     See,  also,  8  B.  O. 
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L.  643-646;    Clark  <m   Oontracts,   7,  54; 
Page  on  the  Law  of  Contracts,  gg  87,  88. 

A  cause  of  action  was  not  stated. 

Tho  Judgment  is  reversed,  and  tlie  district 
court  Is  directed  to  sustain  the  demurrer  to 
the  bill  of  particulars. 

All  the  Justices  concurring. 

(5$  Utah,  13) 
WATKINS  V.  JENSEN  at  al.    (No.  3540.) 

(Supreme  Ciourt  of  Utah.    March  23, 1921.) 

1.  RepleviR  «=>iO— Noasalt  properly  granted 
as  to  defendants  not  In  possession. 

In  an  action  to  recorer  the  possession  or 
value  of  an  animal  described,  the  court  prop- 
erly granted  motion  for  nonsuit  as  to  two  of 
the  three  defendants,  neither  of  whom  was  in 
possession  of  the  animal  at  the  date  of  bringing 
suit. 

2.  Roplevin  4=3 1 1  (2)— Demand  against  right- 
ful possessor  necessary  before  suit. 

When  any  one  comes  rightfully  into  pos- 
session of  personal  property  belonging  to  an- 
>ther,  before  the  latter  may  institute  action  to 
recover  possession  of  such  property  or  its 
value,  a  demand  upon  the  former  for  its  re- 
turn is  necessary,  unless  the  subsequent  con- 
duct of  the  defendant  is  such  that  it  is  appar- 
ent that  the  demand,  if  made,  would  have  been 
unavailing.! 

3.  Replevin  «=»■  I  (3)  —  No  demand  neoessary 
against  wrongful  possessor. 

Where  a  party  comes  into  possession  of 
property  wrongfully  and  without  right,  no  de- 
mand is  necessary  before  instituting  an  action 
against  him  to  recover  [lossession. 

4.  Replevin  €=3ll(2)— Demand  held  not  neces- 
sary condition  to  replevin  against  defendant 
denying  plaintiff's  right. 

In  an  action  to  recover  the  possession  or 
value  of  an  animal,  where  defendant  by  his 
answer  denied  ownership  in  plaintiff,  and  denied 
that  be  wrongfully  or  forcibly  obtained  posses- 
sion of  the  animal,  or  that  he  wrongfully  or  un- 
lawfully retained  such  possession,  it  was  ap- 
parent that  any  demand  by  plaintiff  would  have 
been  useless,  and  such  demand  was  not  a  neces- 
sary condition  precedent  to  his  right  to  bring 
action. 

6.  Animals  «=3 1 06— Statute  authorizing  dis- 
traint strictly  construed. 
The  authority  under  Comp.  Laws  1017,  S| 
58-61,  to  distrain  trespassing  animals  and  to 
deliver  them  to  the  poundkeeper  to  be  sold  in 
satisfaction  of  the  distrainer's  claim  is  a  sum- 
mary means  of  enforcing  a  legal  right  in  con- 
travention of  the  general  rule  of  law  that  the 
owner  of  private  property  cannot  be  deprived 
thereof,  except  on  judicial  proceedings  regu- 
lariy  had  in  a  court  of  justice,  so  that  the 
statute  must  be  strictly  followed. 

6.  Animals  <S=»I06— Poundkeeper's  sale  unlaw- 
ful, unless  statute  Is  followed. 

If  plaintiff's  animal  was  trespassing  on  de- 
fendant's premises,  defendant  had  a  right  to 


distrain  it,  and  to  deliver  it  to  the  poundkeeper, 
but,  unless  the  other  provisions  of  the  statute 
were  complied  with,  the  possession  of  the 
poundkeeper  and  his  attempted  sale  of  the  ani- 
mal to  satisfy  the  damages  claimed  constituted 
a  trespass,  and  rendered  such  possession 
wrongful,  not  only  as  to  him,  but  as  to  the  pur- 
chaser at  the  sale. 

Appeal  from  District  Court,  Box  Elder 
Onnty;  J.  D.  Call,  Judge. 

Action  by  Joseph  H.  Watkins  against  Syl- 
vester Jensen  and  others.  From  Judgment 
dismissing  the  case,  plaintiff  appeals.  Af- 
firmed as  to  the  unnamed  defendants,  as  to 
the  named  defendant  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  order 
Bustalnlng  motion  for  nonsuit  and  dismissing 
the  action. 

Toung  &  Young,  of  BrighaiA  City,  for  ap- 
pellant 
Geo.  Halverson,  of  Ogden,  for  respondents. 

GIDEON,  J.  In  this  acHon  the  plaintiff 
seeks  to  recover  the  possession  or  value  of  a 
certain  animal  described  In  the  complaint. 
The  usual  allegations  of  possession  on  a  date 
named,  ownership,  right  of  possession  in 
plaintiff  on  said  date,  as  well  as  on  the  date 
of  the  commencement  of  the  action,  are  con- 
tained in  the  complaint  Plaintiff  further 
alleges  wrongful  taking  and  detention  by  de- 
fendants, as  well  as  the  value  of  the  prop- 
erty in  question.  The  answer  la  a  general 
denial.  At  the  close  of  plaintiff's  testimony 
the  defendants  separately  Interposed  motions 
for  nonsuit.  No  serious  objection  was  made 
to  the  motions  so  far  as  defendants  Archi- 
bald and  Wallace  were  concerned.  The  mo- 
tion on  behalf  of  defendant  Jensen  for  non- 
suit end  dismissal  of  the  action  was  based 
upon  the  allefeed  grounds  that  the  evidence 
failed  to  show  that  the  sale  to  Jensen  was 
unlawful,  or  that  his  possession  of  the  ani- 
mal was  wrongful ;  further,  that  It  had  not 
been  shown  that  the  animal  was  taken  wrong- 
fully or  forcibly  from  plaintiff,  or  that  Jen- 
sen held  the  same  from  the  possession  of 
plaintiff  unlawfully;  'also  that  the  evidence 
failed  to  show  that  a  demand  had  been  made 
for  possession  prior  to  the  institution  of  the 
action.  The  court  granted  the  motion  and 
dismissed  the  case.  Error  is  assigned  in  sus- 
taining the  motion  and  in  dismissing  the 
case. 

It  appears  from  the  testimony  that  on 
January  6,  1920,  plaintiff  was  the  owner  of 
the  animal  in  question,  and  upon  that  date, 
as  stated  by  plaintiff  In  his  testimony.  It  was 
supposed  to  be  on  his  premises  in  Bear  River 
precinct  in  Box  Elder  county.  It  likewise 
appears  that  on  the  following  day  the  same 
animal  was  seen  In  the  estray  pound  in  that 
precinct.  Just  how,  or  by  whom,  the  animal 
was  placed  there  does  not  appear.    It  does 
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appear,  however,  tbat  one  of  the  defendants, 
Adam  Ardiibald,  Is  the  constable  of  tbat 
prednct,  and  Is  therefore  ex  officio  pound- 
keeper  of  said  precinct  Comp.  Laws  Utah, 
1917,  I  50.  It  also  appears  that  Jensen  ob- 
tained possession  of  the  animal  from  the 
constable,  and  recelyed  a  bill  of  sale  from 
andti  officer.  He  claimed  by  virtue  of  that 
bill  of  sale.  The  bill  of  sale  Is  not  Included 
in  the  bill  of  exceptions,  nor  is  found  any- 
where In  the  record.  During  the  trial  plain- 
tiff called  as  his  witness  defendt^t  Jensen. 
In  the  cross-examination  of  this  witness  the 
bfU  of  sale  was  ofTered  and  received  in  evi- 
dence. However,  It  was  not  read  into  the 
record,  and  after  ttae  court  dismissed  the  ac- 
tion this  paper  was  withdrawn  from  the  files. 
EMdently  appellant  did  not  consider  it  of 
any  great  importance,  or  in  any  way  con- 
trolling ;  otherwise  it  would  have  been  placed 
in  the  record.  Plaintiff  offered  In  evidence  a 
paper  dated  January  6,  1920,  which  purports 
to  be  a  certificate  of  appraisement  of  damages 
done  by  certain  animals  belonging  to  plaintiff 
to  the  property  of  defendant  Wallace.  The 
certificate  described  the  animals  causing  the 
damage,  the  place  where  the  damage  was 
d(nie,  and  the  name  of  the  person  damaged, 
but  no  mention  is  made  of  the  time  when  the 
damage  was  done.  Neither  is  there  anything 
In  this  certificate  or  In  the  record  to  indicate 
whether  the  signers  of  the  certificate  were 
fredolders  in  the  precinct  No  demand  for 
the  retam  of  the  animal  in  question  was  made 
up<»  any  of  the  defendants  prior  to  bringing 
this  action.  The  testimony  of  defendant  Jen- 
sen proved  conclusively  that  he  was  in  pos- 
session of  the  animal  on  February  20,  1920, 
the  date  the  suit  was  instituted,  and  also  at 
the  date  of  the  trial. 

The  district  court  was  of  the  opinion  that 
defendant  Jensen  came  into  possession  of  the 
animal  rightfully,  and  that  plaintiff  could 
not  maintain  this  action  without  a  demand 
on  Jensen  and  refusal  on  his  part  to  deliver 
the  animal  to  plaintiff. 

[1]  The  court  was  clearly  right  in  granting 
the  motion  as  to  defendants  Archibald  and 
Wallace.  Neither  of  these  defendants  was  in 
possession  of  the  animal  in  question  at  the 
date-of  bringing  the  suit,  and  It  is  not  shown 
that  either  claimed  any  interest  or  control 
over  the  animal  at  that  date  or  at  the  date 
of  the  trial.  To  determine  whether  the  mo- 
tion was  rightfully  granted  as  to  defendant 
Jensen  will  require  an  examination  of  the 
statute  anthorlzing  the  impounding  and  sale 
of  trespassing  animals. 

While  it  does  not  appear  that  the  animal 
was  distrained  by  Wallace  and  delivered  by 
him  to  the  poondkeeper,  it  seems  to  have  been 
80  imderstood  and  accepted  in  the  district 
court,  and  likewise  in  the  argument  in  this 
court  We  shall  therefore  consider  the  case 
upon  the  assumption  that  such  are  the  facts. 
Oomp.  Laws  Utah  1917,  {  58,  authorizes  any 
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aggrieved  party  to  distrain  and  Impound  cer- 
tain animals  mentioned  therein  for  trespass- 
ing or  doing  damage  upon  the  premises  oc- 
cupied or  owned  by  each  aggrieved  party. 
Section  59  authorizes  the  owner  or  occupant 
of  any  property'  to  distrain  all  animals  tres- 
passing upon  or  doing  damage  to  such  prop- 
erty. It  also  provides  tbat  the  distrainer 
shall,  within  24  hours,  deliver  such  animals 
to  the  poondkeeper  of  the  precinct,  together 
with  a  certificate  of  appralsment  of  the  dam- 
ages done  by  such  animals.  Such  appraise- 
ment must  be  made  by  a  disinterested  citi- 
zen, a  freeholder  over  the  age  of  21  years. 
Such  appraisement  must  state  the  amount  of 
damages,  the  time  when  committed,  the 
name  of  the  person  damaged,  the  name  of  the 
owner  of  the  animals,  if  known,  and,  if  not 
known,  must  state  that  fact,  together  with  a 
description  of  the  animals.  Including  all  visi- 
ble marks  and  brands.  Section  60  makes  it 
the  duty  of  the  distrainer,  if  the  owner  of 
the  animals  be  known  and  he  resides  within 
10  miles  of  the  place  of  trespass,  to  immedi- 
ately deliver  to  such  owner,  or  leave  at  hia 
place  of  residence,  a  copy  of  such  certificate 
of  appraisement,  but  in  the  event  that  the 
owner  lives  at  a  greater  distance  than  10 
miles  from  the  place  of  trespass  the  distrain- 
ing party  may,  at  his  option,  deliver  a  copy 
of  such  certificate  to  the  owner  in  person  or 
deposit  the  same  In  the  nearest  post  office  in 
a  registered  letter  addressed  to  the  owner. 
Section  61  provides  that  upon  failure  to  de- 
liver the  animals  distrained  or  the  certificate 
of  appraisement  to  the  poundkeeper  within 
48  hours,  or  failure  to  deliver  to  the  owner 
of  the  animals,  if  known,  a  copy  of  the  cer- 
tificate of  appraisement  within  24  hours,  or 
to  deposit  the  same  in  the  post  office  as  pro- 
vided in  the  statute,  the  distrainer  shall  not 
be  entitled  to  recover  damages  under  the  pro- 
visions of  the  act.  Section  63  has  to  do  with 
the  notice  of  sale  of  the  trespassing  animals 
in  the  event  they  are  not  redeemed  by  the 
owner  in  the  time  specified  therein.  It  is 
provided  in  that  section  that  the  notice  shall 
state  the  time  when  the  damage  was  done, 
the  amount  thereof,  the  name  of  the  party 
damaged,  and  a  description  of  the  animals 
and  the  date  and  place  when  such  animals 
wUl  be  sold. 

It  Is  the  contention  of  appellant  that  it  af- 
firmatively appears  that  the  certificate  of  ap- 
praisement is  fatally  defective,  and  therefore 
gave  the  poundkeeper  no  right  or  jurisdiction 
to  sell  the  property  for  the  damages  claimed, 
for  the  reason  that  the  certificate  failed  to 
state  the  time  when  the  damage  was  done. 
It  is  further  contended  that  the  poundkeeper 
must  look  to  the  statute  for  his  authority  to 
sell  the  animals,  and  that,  the  statute  being 
special,  it  Is  incumbent,  in  order  to  Justify  a 
sale,  that  every  requirement  has  been  strictly 
complied  with.  As  Indicated  above,  it  ap- 
pears that  the  animal  in  question  belonged  to 
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the  plaintiff,  and  was  In  his  possession  Jan- 
uary 6,  1920,  and  that  he  never  willingly  or 
Tolnntarlly  parted  with  such  possession  at 
any  time  before  the  commencement  of  the  ac- 
tion. Neither  did  he  give  his  consent  to  the 
possession  by  either  of  the  defendants.  If, 
therefore,  it  affirmatively  appears  that  the 
iwundkeeper  was  without  right  or  authority 
to  sell  the  animal  then,  of  necessity,  and 
logically,  the  possession  of  defendant  Jensen 
was  wrongful  and  not  authorized. 

[2-4]  It  may,  without  much  qualification, 
be  stated  as  a  general  rule  that  when  any 
one  comes  rightfully  into  possession  of  per- 
sonal property  belonging  to  another  before 
Uie  latter  may  institute  an  action  to  recover 
possession  of  such  property,  or  its  value,  a 
demand  upon  the  former  for  its  return  is 
necessary,  unless  the  subsequent  conduct  of 
the  defendant  is  such  that  it  is  apparent  that 
such  demand,  if  made,  wonld  have  been  un- 
availing. Nielsen  v.  Hyland,  61  Utah,  834, 
170  Pac.  778;  34  Cyc.  1405.  On  the  other 
hand,  it  is  generally  held  that  where  a  party 
comes  into  possession  of  property  wrongfully 
and  without  right  no  demand  is  necessary  or 
required  before  instituting  an  action  to  re- 
cover iMssesslon  of  the  same.  34  Cyc.  1404.  It 
is,  however,  the  general  rule  that,  even  though 
the  possession  of  property  has  been  right- 
fully acquired,  if  the  conduct  of  the  party  is 
such  that  it  appears  that  a  demand  would 
have  been  unavailing,  no  demand  Is  required. 
Nielsen  v.  Hyland,  supra ;  34  Cyc.  1404,  1405. 
In  this  case  the  defendant,  by  his  answer, 
denied  ownership  of  the  animal  in  plnintifT, 
and  denied  that  he  wrongfully  or  forcibly  ob- 
tained possession  of  the  animal,  or  that  he 
vrrongfuUy  or  unlawfully  retained  such  pos- 
session. It  must  therefore  be  apparent  that 
any  demand  would  have  been  useless,  and 
would  not  have  changed  the  position  taken 
by  the  defendant  upon  the  trial  of  the  action. 

[!]  The  authority  granted  to  an  owner  or 
occupant  of  premises  to  distrain  animals 
trespassing  upon  or  doing  damage  to  such 
premises  and  to  deliver  the  same  to  the 
poundkeeper  to  be  sold  by  such  otflcer  In  sat- 
isfaction of  the  claim  of  the  distrainer  is 
a  summary  means  of  enforcing  a  legal 
right.  It  is  in  contravention  of,  and  an  ex- 
ception to,  the  accepted  rule  of  law  co-exist- 
ent with  Anglo-Saxon  institutions  that  the 
owner  of  private  property  cannot  be  dis- 
tnrbed  in  or  deprived  of  the  use  and  enjoy- 
ment of  such  property  against  his  will,  ex- 
cept upon  Judicial  proceedings  regularly  had 
In  a  court  of  Justice.  Such  principle  of  law 
is  fundamental,  and  therefore  needs  no  cita- 
tion of  authorities.  It  is,  and  has  been  since 
the  earliest  history  of  the  common  law,  the 
accepted  rule  of  right  In  property  upon  which 


courts  base  Judgments  and  conclusions,  with- 
out attempting  to  discuss  the  reason  for  or 
the  existence  of  such  prindide.  A  statute^ 
therefore,  under  all  of  the  anthorities,  au- 
thorizing proceedings  in  contravention  of. 
that  accepted  rule,  must  be  strictly  followed. 
Clark  T.  Lewis,  35  111.  417.  See,  also,  Riker  v. 
Hooper,  85  Vt.  457,  82  Am.  Dec  646;  Nelson 
v.  Bf  erriam,  4  Pick.  (Mass.)  249 ;  Hale  v.  Clark, 
19  Wend.  (N.  Y.)  498 ;  90  Am.  St.  Rep.  212, 
note,  1  R.  O.  h.  1140.  The  statnte  provides 
that  the  certificate  of  apivaisement  must 
contain  a  statement  of  the  time  when  the 
damage  was  done.  It  likewise  provides  that 
the  notice  of  sale  must  so  state.  The  lan- 
guage of  the  statute  is  clear  and  unambiga- 
ous.  It  is  not  the  province  of  the  court  to 
Inquire  as  to  the  pnrpose-or  object  sought  by 
the  Legislature  in  making  such  requirements. 
The  requirements  are  found  in  the  statute. 
The  reasons  for  the  same  were  doubtless 
satisfactory  to  the  Legislature  in  enacting 
the  law.  The  certificate  of  appraisement 
makes  no  attempt  to  meet  these  require- 
ments. 

[1]  In  this  case,  assuming  that  the  animal 
was  trespassing  upon  the  premises  of  defend- 
ant Wallace,  and  assuming  also  that  that 
gave  him  the  right  to  distrain  it  and  to  de- 
liver it  to  the  pouDdkeeper,  and  to  that  ex- 
tent the  possession  by  the  poundkeeper  of 
the  property  was  lawful,  nevertheless,  unless 
the  other  provisions  of  the  statute  respecting 
the  amount  of  damages,  etc.,  were  complied 
with,  the  possession  of  the  poundkeeper  and 
his  attempted  sale  of  the  animals  to  satis- 
fy the  damages  claimed  constituted  a  tres- 
pass, and  rendered  such  possession  wrong- 
ful, not  only  as  to  him,  but  as  to  Qie  pur- 
chaser at  the  sale. 

We  are  therefore  of  the  opinion  that  the 
district  court  erred  in  sustaining  the  motion 
as  to  the  defendant  Jensoi  and  in  dismissing 
the  action  as  to  him. 

The  plaintUI  appealed  from  the  order  sus- 
taining the  motion  for  nonsuit  and  the  dia- 
missal  of  the  action  as  to  all  of  the  de- 
fendants. As  indicated,  as  to  the  defendants 
Archibald  and  Wallace,  the  judgment  should 
be  affirmed. 

The  cause  is  remanded  to  the  district 
court,  with  directions  to  set  aside  its  order 
sustaining  the  motion  for  nonsuit  and  dis- 
missing the  action  as  to.  the  defendant  Jen- 
sen, and  to  proceed  with  the  case  in  accord- 
ance with  the  views  expressed  herein.  The 
costs  to  be  taxed  one-half  against  the  appel- 
lant and  one-half  against  the  respondent 
Jensen. 

CORFMAN,  0.  J^  and  WEBER,  THUR- 
MAN,  and  FRICK,  JJ.,  concur. 
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FERGUSON  V.  ROBERTSON.  (N*.  8562.) 
(Soprern*  Conn  ot  Utah.   April  6,  1^1.) 

1.  DMceat  aad  dUtribatlaa  «=»82— Contract 
held  not  oa  It*  faee  blading  aa  hair  not 
tkereia  promlalag  ta  pwg. 

An  agreament  br  widov  to  aell  her  Hfe  hi- 
tereat  in  proper^  left  by  deceased  husband  to 
other  haira,  redtlBg  that  aha  waa  to  reeeiTe 
1900,  bat  noiHiere  contataitaig  a  promise  by  a 
defendant  heir  to  paj,  AeW  not  on  ita  fkca  a 
Undine  agreement  aa  to  audi  defendant 

2.  Appaal  and  errar  «=>I002— Verdlot  oa  aaa- 
fliatiag   avidenoa  eonduslvab 

Where  evidence  was  oonilicting  aa  to  an 
aral  agreement,  rerdict  for  defendant  ia  con- 

dasiTe. 

S.  Appaal  and  error  «s»302(6)— OroBnd  of  mo- 
tion for  new  triai  attaoklag  suffloientqr  of  ovi- 
deaea  mast  ba  specific. 
A  gronnd  of  motion  for  new  trial  that  eri- 

dence  la  InBuffident  to  snpport  the  verdict,  not 

pointing  ont  wherein  the  evidence  la  inaaffleient, 

preaenta  nothing  for  rcTiew.i 

Appeal  from  District  Court,  Utah  Ooanty ; 
A.  B.  Magan,  Jndge. 

Action  by  Christopher  A.  Fergnson,  ad- 
ministrator of  the  estate  of  Ann  Robertson, 
deceased,  against  Heber  T.  Bobertson.  Judg- 
ment for  defendant,  and  plaintiff  appeala. 
Affirmed. 

M.  B.  Straw,  of  Proro,  for  appellant 
Parker    ft    Boblnson,    of   Pioto,    for   re- 
spondent 

GIDEON,  J.  Plaintiff,  as  administrator 
of  the  estate  of  Ann  Bobertson,  deceased, 
seeks  by  this  action  to  recover  a  money  Judg- 
ment against  the  defendant  Beber  T.  Bob- 
ertson. 

A  brief  statemoit  of  the  facts  oat  of  which 
this  controreray  arose  will  assist  in  a  better 
nnderstandlns  of  this  opinion. 

It  aivears  that  Ann  Robertson  was  the 
widow  of  William  Robertson,  deceased;  alao 
that  William  RobertsMi  died  In  Spanish  Fork, 
Utah  county,  this  state,  on  or  about  Mardi 
80,  1903.  He  left  children.  Issue  of  a  former 
marriage.  Ann  Robertson  also  had  children, 
Ume  of  a  former  marriage.  There  was  no 
Issue  of  the  marriage  between  William  Rob- 
ertson and  Ann  Robertson.  William  Robert- 
son left  a  will  directing  that  his  executor  sell 
certain  real  property  described  therein,  the 
proceeda  to  be  devoted  to  the  support  of  his 
wife  during  the  remainder  of  her  natural 
life;  alao  giving  her  certain  moneys  and 
other  personal  ptopertj.  He  likewise  gave 
to  bis  wife  the  right  to  occupy  and  use  other 
ical  property  owned  by  him.  The  will  was 
admitted  to  probate.  In  due  time  the  prop- 
erty was  sold  as  directed  and  the  proceeds 
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used  for  the  support  of  the  widow.  She  oo- 
cnpled  part  of  the  premises  In  which  ahe 
waa  given  a  life  oceaiMuicy  and  received  rent 
for  the  remaining  part  The  will  also  pro- 
vided that  the  real  property  set  aside  for  the 
use  and  occupancy  of  Ann  Robertson  should, 
at  her  death,  be  sold  and  the  proceeds  dis- 
tributed to  the  children  of  the  testator.  Ann 
Bot)ertson  died  February  4,  1018.  Some 
montha  prior  to  her  death  it  seems  the  United 
States  government  was  desirous  of  obtain- 
ing a  building  site  in  Spanlah  Fork  for  a 
post  <^ce.  Condemnation  proceedings  had 
been  Institutod  hy  the  government  to  obtain 
the  property  occupied  by  the  widow.  At  the 
time  of  the  Instltntion  of  the  condemnation 
proceedings  neither  the  executor  nor  the  - 
widow  deemed  it  necessary  or  advisable  to 
employ  counsel  to  represent  the  Interests  of 
the  estate  In  the  condemnation  proceedlnga. 
Accordingly  the  defendant,  Heber  T.  Bobert- 
son, and  the  other  heirs  of  William  Bobert- 
son employed  counsel  to  represent  their  inter- 
ests In  that  action.  Such  was  the  state  of 
affairs  on  or  about  January  8, 1918.  At  that 
time  Heber  T.  Bobertson,  in  company  with 
another,  called  on  Ann  Robertson  for  the 
purpose,  as  he  contends,  of  ascertaining  what 
she  would  accept  in  payment  of  her  Interest 
In  the  William  Robertsm  estate.  The  de- 
fendant testlfled  that  he  was  acting  under 
the  direction  of  his  counsel  at  the  sugges- 
tiou  of  the  attorney  for  the  government 
There  is  mn<a»  conflict  aa  to  Just  what  took 
place  at  the  interview,  but  as  a  result  the 
deceased,  Ann  Robertson,  algned  the  fol- 
lowing: 

"Agreement 

"Spanish  Fork,  Utah,  January  8,  1918. 
<%  Ann  Robertson,  wife  of  William  Robert- 
son, deceased,  hereby  agree  to  the  following 
concerning  the  settlement  of  the  estate  of  Wil- 
liam Robertson,  deceased:  That  in  considera- 
tion of  the  sum  of  $S00.00  (five  hundred  dol- 
lars) I  agree  to  sell  all  my  rights,  title  and  in- 
terest in  the  said  estate  to  the  other  heirs  of 
the  property.  In  case  said  property  sells  for 
more  than  $5,000.00  I  am  to  receive  an  equal 
share  with  the  other  heirs  in  the  amount  In 
excess  of  |6,000.00." 

(1, 2]  It  is  the  theory  of  the  plaintiff,  and 
it  is  so  alleged  in  the  complaint,  that  de- 
fendant, Heber  T.  Robertson,  promised  and 
agreed  that,  if  the  deceased,  Ann  Robertson, 
would  execute  the  foregoing  paper  he  would 
himself  pay  the  sum  stipulated  therein.  On 
the  other  hand.  It  ia  the  contention  of  de- 
fendant that  he  did  not  promise  to  make  such 
payment,  and  that  the  real  purpose  of  the 
agreement  wda  to  aacertain  Just  what  sum 
would  be  necessary  to  pay  Ann  Robertson 
for  her  Interest  In  the  property,  and,  having 
obtained  that  information  and  an  agreement 
to  that  effect,  the  heirs  of  WlUlam  Robert- 
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■on  were  enabled  to  agree  with  the  repre- 
■entadves  of  the  goTemment  on  the  amount 
to  be  paid  upon  condemnation  of  the  prop- 
erty. It  ia  the  testimony  of  the  witnesses 
for  the  plaintiff  respecting  the  Interview  at 
the  date  this  agreement  was  presented  to 
Ann  Bobertson  that  the  defendant  stated  he 
would  not  make  the  payment  at  that  time, 
but  would  make  It  whenever  they  received 
the  money  from  the  government  At  any 
event  the  agreement  was  signed,  and  was  a 
day  or  so  later  by  the  defendant  delivered 
to  counsel  representing  the  Bobertson  heirs. 
No  condemnation  order  or  agreement  was 
made  until  some  months  later,  and  In  the 
meantime,  on  February  4,  1918,  Ann  Robert- 
'  son  died.  After  the  order  of  condemnation 
was  made  the  amount  of  the  Judgment  of 
condemnation  was  paid  to  the  executor  of  the 
William  Robertson  estate.  Subsequently,  auU 
befMre  the  Institution  of  this  action,  the  ex- 
ecutor made  tinal  report,  and  a  decree  dis- 
tributing the  residue  of  the  estate  to  the 
heirs  was  entered  and  the  probate  proceed- 
ings dosed.  It  Is  manifest  that  the  paper 
signed  by  Ann  Robertson  o(Mitains  no  prom- 
ise or  stipulation  mi  the  part  of  defendant 
to  pay  the  $500  mentioned,  or  any  other 
amount.  The  testimony  as  to  whether  a 
verbal  promise  or  agreement  on  his  part  was 
made  to 'pay  the  amount  is  conflicting,  and 
the  Jury,  under  instructions  of  the  court  to 
which  no  exception  was  taken,  found  the 
issues  In  fkvor  of  defoidant.  That  ought 
to  be,  and  must  be,  decisive  of  this  appeal. 
The  contract  cannot  be  said  to  be  a  binding 
agreement  on  the  part  of  Beber  T.  Bobert- 
son to  pay  Ann  Bobertson  the  sum  sought 
to  be  recovered.  If  such  promise  was  made. 
It  was  not  Induded  within  the  terms  of  the 
written  agreement  On  that  point  the  agree- 
ment  la   silent     As   stated,    the   evidence 


whether  such  a  promise  was  made  or  not 
Is  conflicting. 

Other  questions  not  material  to  a  deter- 
mination of  this  appeal  are  discussed  in  the 
brief  of  counsel. 

[3]  There  is,  however,  an  additional  rea- 
son whldi  we  think  it  well  to  briefly  refer 
why  this  Judgmei;t  must  be  affirmed  and 
why  this  court  cannot  examine  the  record  in 
order  to  determine  the  sufficiency  or  Insuffi- 
ciency of  the  evidence  to  Justify  the  verdict 
The  assignment  of  error  respecting  insuffi- 
ciency of  the  evidence  to  support  the  verdict 
is  as  follows: 

"The  court  erred  in  refusing  to  grant  the 
plaintiff  a  new  trial,  and  particnlarly  on  the 
^onnd  of  the  Insafficiency  of  the  evidence  to 
justify  the  verdict,  and  that  the  verdict  ia 
against  law." 

There  Is  nothing  In  the  assignment  at- 
tempting to  specify  or  point  out  In  what 
way  the  evidence  is  insufficient  to  Justify  the 
verdict  Neither  is  there  anything  in  the 
moti<xi  for  a  new  trial  suggesting  or  pointing 
out  to  the  district  court  wherein  the  evi- 
dence is  Insufficient  to  Justify  the  verdict 
Nor  is  there  anything  to  indicate  that  the 
verdict  is  against  law.  The  rules  of  this 
court  and  the  necessity  of  specifying  wherein 
the  evidence  is  claimed  to  have  been  insuffi- 
cient to  support  the  Judgment  have  recent- 
ly been  discussed  by  the  court  in  Hansen  v. 
O.  S.  !<.  B.  Co.,  188  Paa  852.  Other  cases 
by  this  court  relating  to  the  same  matter 
are  referred  to  in  that  opinion. 

There  Is  no  error  in  the  record  Justifying 
a  reversal.  The  Judgment  of  the  district 
court  is  therefore  affirmed,  with  costs. 

OORFMAN,  C.  J.,  and  WIEBEB,  THUB- 
MAN,  and  FRICK,  JJ,  concur. 
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VERDC  WATER  &   POWER  CO.  V.  SALT 

RIVER    VALLEY    WATER    USERS' 

ASS'N  M  al.    (N«.  1887.) 

(Supreme  Court  of  Arizona.    April  19,  1921.) 

1.  Ooletlng  tttle  <9=s>34(l)  —  Complalat,  Mt 
showiag  title  la  pialatlff,  held  bad  oa  deniar- 
rer. 

Complaint  to  qidet  tiUe  ii  bad  on  demurrer 
for  want  of  auffldent  facta  to  constitnte  a  caase 
of  action,  if  the  facta  stated  fail  to  show  title 
in  plaintiff. 

2.  Qaietlag  title  «s334(l)— Complalvt  aveniag 
title  la  plaintiff,  followed  by  faota  aot  showing 
title,  demarrablo. 

If  a  complaint  to  qolet  title  avera  titie  in 
plaintiff,  and  then  proceeds  to  set  forth  the 
facts  constituting  the  title,  and  sach  facts  do 
not  show  title,  demurrer  will  lie,  the  spedfie 
facts  pleaded,  and  not  general  averments,  con< 
trolling. 

3.  Pleadlag  «=>8(l),  214(4) —  Facts,  aot  coa- 
elaaiooa,  mast  be  pleaded;  demarrer  doea  not 
admit  coBciualona. 

Facta  must  be  pleaded,  condusions  of  law 
being  insuffident;  and  a  demarrer  will  not  con- 
fess or  admit  them. 

4.  Evidaaoe  «=383(l)— Offloial  acta  of  Secre- 
taiy  of  Interior  presumed  to  have  been  regu< 
lar  and  free  from  fraud. 

The  official  acts  of  the  Secretary  of  the  In- 
terior of  the  United  States  are  presumed  to 
hare  been  right  and  regular  and  free  from 
frand. 

5.  Waters  and  water  oonraea  «s»i8— Rule  that 
rigM  to  easement  over  publio  laads  relates 
back  to  oommenoement  of  work,  etou,  doea 
not  apply  agalaat  Ualted  Statee. 

The  rule  tliat  the  right  to  an  easement  for 
a  reserrolr,  ditdi,  or  canal  over  the  public  lands, 
daimed  under  U.  S.  Bev.  St  §  2339  (U.  S.  | 
Comp.  St.  {  4647),  relatea  back  to.  the  com- 
mencement of  the  work  or  notice  of  appropria- 
tion, provided  the  work  ia  prosecuted  with  due 
dOigence,  has  no  application  as  against  the 
United  Statea. 

9.  Waters  aad  water  ooursea  «=»23  —  Power 
oonpany,  seeking  to  aoquire  title  to  raaarvolr 
site,    acted    andor    revocable    license    from 
Ualted  States,  whleh   right  oould  be   with- 
drawn. 
As  to  the  federal  government,  prior  to  final 
completion  of  its  reservoir,  a  water  and  power 
eompany,  seeking  to  acquire  title  to  the  reser- 
wOt  site  nnder  C.  S.  Rev.  St.  f  2339  (U.  S. 
Cotap.  St  I  4647) ,  was  acting  under  a  revoca- 
ble permit  or  license,  and  cannot  be  heard  to 
complain  if  the  permit  or  license  was  with- 
drawn, even  if  a  large  anm  of  money  had  been 
expended  in  the  enterprise  in  expectation  of  ob- 
taining title;    and  the  state  court  in  the  com- 
pany's suit  to  quiet  title  to  such  reservoir  site, 
cannot  aay  the  Secretary  of  the  Interior  acted 
onjostly   in    making    withdrawal    of   the    site, 
though  it  may  lielieve  hardsUp  was  inflicted  on 
the  company;   the  Secretary's  discretion  being 
abaolnte  in  the  absence  of  fraud. 
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7.  Waters  aad  water  oourses  «=37— Seoretary 
of  Interior  authorized  to  withdraw  reservoir 
site  from  publio  entry. 

Under  U.  S.  Ccanp.  Stat.  ||  4700^708,  the 
Secretary  of  the  Interior  had  authority  to  with- 
draw from  public  entry  lands  constituting  a  res- 
ervoir site  sought  to  be  appropriated  by  a  wa- 
ter and  power  company, 

8.  Waters  and  water  ooarsaa  «s^7  —  Power 
company  could  not  Initiate  dalm  to  reservoir 
site  withdrawn  from  entry  by  Secretary  of 
Interior. 

Order  of  the  Secretary  of  the  Interior  of 
July  27,  190B,  withdrawing  from  entry  a  res- 
ervoir site  never  having  been  set  aside,  no  valid 
claim  to  the  lands  embraced  in  such  order  could 
be  Initiated  by  a  water  and  power  company  in 
the  presence  of  such  withdrawal,  and  notices  of 
appropriation,  posted  subsequently  by  the  com- 
pany, were  nnavailable  for  any  such  purpose. 

9.  Waters  aad  water  oouraes  ^=sl  —  Federal 
laws  relating  to  public  lands  paramount  and 
oxdnslvo. 

The  laws  of  the  United  States  in  reference 
to  the  disposition  of  public  landa  of  the  United 
Statea  are  paramonnt  and  exdoaive,  and  a  wa- 
ter and.  power  company  could  not  acquire  an 
easement  on  lands  of  a  reservoir  site,  with- 
drawn from  entry  by  the  Secretary  of  the  In- 
terior, by  virtue  of  any  compliance  with  Civ. 
Code  1913,  para  5337,  5338. 


Appeal  from  Superior  Ooart,  Maricopa 
County;   F.  H.  Lyman,  Judge. 

Action  by  the  Verde  Water  &  Power  Com- 
pany against  the  Salt  River  Valley  Water 
Users'  AsBodation  and  others.  From  Judg- 
ment dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed, 

J.  K.  Doollttle,  of  Phoenix,  for  appellant. 
Alexander,  Clirlsty  &  Baxter,  and  Gust  & 
Smith,  all  of  Phoenix,  for  aKiellees. 

BAKER,  J.  This  Is  an  action  to  quiet  ti- 
tle to  the  Horseshoe  reservoir  site.  It  is 
more  convenient  to  designate  the  parties 
here  as  plaintiff  and  defendants,  as  they 
were  in  the  court  below. 

The  defendant,  Salt  River  Valley  Water 
Users'  Association,  separately  demurred  to 
the  plaintiff's  complaint,  filed  in  the  action, 
on  the  ground  that  it  did  not  state  facts  suf- 
ifident  to  constitute  a  cause  of  action.  The 
defendants,  Paradise  Verde  Water  Users' 
Assodatlon  and  Paradise  Verde  Irrigation 
District,  Jointly  demurred  to  the  complaint 
on  the  same  grounds.  '  These  demurrers 
were  sustained,  and  the  plaintiff,  having 
failed  to  amend  within  the  time  fixed  by  the 
court.  Judgment  was  entered  dismissing  the 
complaint  From  this  Judgment  the  api)eal 
is  taken. 

[1, 2]  Manifestly  the  question  to  be  dedd- 
ed  is  the  suffldency  of  the  complaint  to  en- 
title the  plaintiff  to  the  relief  sought  for,  or 
to  any  relief.    As  before  observed,  it  is  an 
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action  to  quiet  title  to  the  Honraboe  reser- 
TOlr  site.  It  Is  thorougbly  settled  that  a 
complaint  to  quiet  title  will  be  bad  oa  de- 
murrer for  want  of  sufficient  facts  to  consti- 
tute a  cause  of  action,  tf  tbe  facts  stated 
therein  faU  to  show  title  In  the  plalntlfT  (32 
Cyc.  1351, 17  Bncy.  PI.  &  Pr.  327),  and  if  the 
complaint  avers  title  in  the  plaintiff  and 
then  proceeds  to  set  forth  the  facts  which 
constitute  the  title,  and  such  facts  do  not 
show  title,  a  demurrer  will  11a  32  Cyc,  su- 
pra, 17  Bncy.  PI.  &  Pr.  329.  In  other  words, 
it  is  the  facts  specifically  pleaded  which  will 
control,  and  not  the  general  avermenta  of  the 
pleading.  The  narrow  question,  therefore,  is 
this:  Do  the  facts  specifically  stated  in  the 
complaint  show  title  to  the  reservoir  site  to 
be  in  the  plaintiff? 

The  complaint  cannot  be  praised  as  a  mod- 
el of  good  pleading,  but,  stripped  of  its  use- 
less verbiage  and  bare  conclusions,  it  suffi- 
ciently appears  therefrom  that  the  plaintiff 
is  a  corporation,  and  was  organized  tuider 
the  laws  of  the  state  of  Arizona  in  the  year 
1901.  The  corporation  was  formed  appar- 
ently for  the  purpose  of  developing  hydro- 
electric power  for  distribution  and  sale,  and 
impounding  and  diverting  the  waters  of  the 
Verde  river  and  irrigating  arid  lands  there- 
with. It  is  claimed  that  the  plaintiff  ac- 
quired title  to  an  easement  in  the  land  de- 
scribed in  the  complaint  as  the  Horseshoe 
reservoir  site  under  section  2339,  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
St.  I  4647),  and  also  under  the  provisions  of 
paragraphs  E837  and  6338,  Revised  Statutes 
of  Arizona  1913.  Tbe  claim  is  based  upon  a 
number,  of  notices  of  appropriation  of  the 
reservoir  site  and  the  waters  of  the  Verde 
river.  The  first  notice  was  posted  August 
15,  1901,  by  Prosper  P.  Parker  and  J.  K. 
Doolittle.  It  was  duly  recorded  and  Parker 
and  Doolittle,  on  tbe  22d  day  of  October, 
1901,  conveyed  all  of  their  right,  title,  and 
Interest  acquired  by  said  notice  to  tbe  plain- 
tiff. The  next  notice  was  posted  by  Augus- 
tus C.  Sheldon  and  Prosper  P.  Parker  on  the 
29th  day  of  March,  1903.  It  was  duly  re- 
corded, and  Sheldon  and  Parker  conveyed 
all  their  right,  title,  and  interest  acquired 
under  the  notice  to  the  plaintiff  on  the  22d 
day  of  July,  1904.  The  corporation,  acting 
through  its  president  and  vice  president, 
also  posted,  or  caused  to  be  posted  and  duly 
recorded,  several  other  notices  of  appropria- 
tion at  the  Horseshoe  reservoir  or  tbe  dam- 
site  of  the  Horseshoe  reservoir.  The  first  of 
these  last-mentioned  notices  was  posted  on 
tbe  4th  day  of  May,  1905,  the  next  on  the 
25th  day  of  January,  1909,  another  on  the 
23d  day  of  July,  1910,  and  yet  another  on 
the  4th  day  of  November,  1912,  and  the  last 
on  the  6th  day  of  March,  1916.  On  July  27, 
1903,  the  Secretary  of  the  Interior  withdrew 
from  any  disposition  whatever  all  of  the 
pnblie  lands  in  townships  7  and  8  north. 


range  6  east,  Ariz.  These  lands  embraced 
fibe  Horseshoe  reservoir  site.  The  withdraw- 
al was  made  under  the  first  form  of  with- 
drawal authorized  by  section  8  of  the  act  of 
June  17,  1902  (32  Stat  388,  c.  1093  [Comp. 
St.  1916,  g§  4700-4708]),  and  was  made  In 
connection  with  the  Salt  Rivor  Project  in 
Arizona  and  for  a  reservoir  site  on  the 
Verde  river. 

The  foregoing  is  a  sufflclent  statement  of 
the  material  facts  for  the  determination  of 
the  case,  but  before  we  can  reach  this  inqui- 
ry it  is  necessary  to  get  rid  of  several  other 
allegations  in  the  complaint    It  is  alleged: 

"That  on  the  18th  day  of  January,  1917,  the 
Secretary  of  the  Interior  gave  tbe  public  no- 
tice in  relation  to  tbe  Salt  River  Project  pro- 
vided for  by  section  4  of  the  Reclamation  Act 
(which  in  accordance  with  the  express  provi- 
sions of  that  act  should  have  been  issued  at 
least  as  early  as  June,  1904),  which  notice  ex- 
cluded from  the  Salt  River  Project  aU  of  tbe 
lands  withdrawn  as  aforesaid  in  1902, 1903,  and 
1904,  and  thus  automatically  vacated  and  ter- 
minated all  of  gnch  withdrawals,  and  terminated 
all  aathority  and  jurisdiction  of  tbe  Secretary 
of  tbe  Interior  over  the  property  involved  in 
this  suit" 

[3]  It  will  be  observed  that  the  notice  re- 
ferred to  is  not  given  nor  set  out,  nor  is 
there  any  recital  of  its  language.  That  the 
notice  had  any  reference  to  vacating  the 
former  withdrawal  of  the  lands  of  the  Hota^ 
shoe  reservoir  site  is  a  forced  inference  from 
facts  not  found  in  the  record.  Facts  must 
be  pleaded — conclusiona  of  law  will  not  do — 
and  a  demurrer  will  not  confess  or  admit  the 
latter.  It  so  happens  in  the  present  instance 
that  the  ccmclusion  pleaded  is  contrary  to  the 
notice  actually  promulgated  by  the  Secretary 
of  the  Interior  under  the  provisions  of  sec- 
tion 4  of  the  Reclamation  Act  (32  Stat  388 
[Comp.  SL  {  4703])  of  which  notice  we  take 
Judicial  knowledge  (Caha  v.  United  States, 
152  U.  S.  211.  14  Sup.  Ct  513,  38  L.  Ed.  416), 
and  the  averment  is  therefore  a  nullity. 

" Allegations  which  are  contrary  to  tbe  facta 
of  which  jndidal  notice  is  taken  are  not  ad- 
mitted, but  are  to  be  treated  as  a  nuUity."  21 
B.  O.  L.  506;    12  Bncy.  PL  &  Pr.  1. 

The  complaint  proceeds: 

"That  on  the  17th  day  of  July,  1902,  osten- 
sibly pursuant  to  the  provisions  of  tbe  reda- 
mation  act,  but  really  in  gross  violation  thereof, 
at  the  instigation  of  certain  officials  of  the  rec- 
lamation service,  the  Secretary  of  the  Interior 
withdrew  from  public  entry  substantially  all  of 
tbe  public  lands  east  of  the  Agua  Fria  in  Ma- 
ricopa county  north  of  the  Arizona  Canal  and 
■ouUi  of  tbe  plaintiff's  canal  and  cansl  line,  and 
west  of  the  Agua  Fria  withdrew  substantially 
all  of  the  public  lands  between  that  stream  and 
plaintiff's  canal  line  staked  upon  tbe  ground 
near  tbe  base  of  the  White  Tank  monntaina. 
•    •    • 

"The  construction  of  the  Horseshoe  reservoir 
was  never  at  any  time  contemplated  by 
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fOTemmoit  official  within  tbe  messing  of  that 
word  &i  the  third  section  of  the  Redamation 
Act.  No  sarveya  lookiDg  to  the  utilization  of 
tlie  Horseshoe  reservoir  site  were  ever  initiat- 
ed or  proaecDted  diligently,  or  otherwise,  b;  the 
SecretaiT  <rf  the  Interior,  or  ander  his  direc- 
tion. That  no  money  for  the  construction  of 
the  Horseshoe  reserroir  was  ever  legally  arail- 
able  or  prospectiyely  aTailable.  That  no  maps, 
plans  or  estimates  of  cost  of  the  utilization  of 
the  Horseshoe  reservoir  site  were  ever  pre- 
pared under  the  direction  of  the  Secretary  of 
the  Interior.  That  at  all  the  said  times  it  was 
a  matter  of  common  knowledge  that  the  Salt 
River  Project  and  the  Tnma  Project  would 
much  more  than  exhaust  the  quota  of  the  rec- 
lamation fond  by  statute  allotted  to  Arizona. 
In  this  and  other  respects  the  initiation  and 
maintenance  of  the  aforesaid  withdrawals  were 
in  gross  violation  of  the  express  provisions  and 
limitations  of  the  Reclamation  Act.    •    •    • 

"That  the  defendants,  and  each  of  them, 
threaten,  intend,  and  propose  to  invade,  occu- 
py, and  confiscate  the  Horseshoe  reservoir  site, 
the  property  of  the  plaintiff;  bat  the  exact 
method  by  which  they  intend  to  accomplish  that 
purpose,  whether  in  collusion  or  separately,  or 
perhaps  competively,  the  plaintiff  has  been  un- 
able to  find  out.  It  is  known,  however,  that 
they  are  united  in  this:  That  from  ignorance 
of  the  facts  or  Inability,  correctly  to  interpret 
them,  or  from  some  baser  motive,  by  means  of 
nsarpatory  and  illegal  acts  by  public  officials, 
or  by  any  availahle  nnjust  procedure,  the  de- 
fendants, and  each  of  them,  threaten,  intend, 
and  propose  to  defraud  the  shareholders  and 
water-right  holders  of  the  Verde  Water  ft 
Power  Company  of  their  said  valuable  property, 
so  patiently  and  deservedly  earned,  and  the 
plaintiff  is  without  any  adequate  remedy  at 
taw." 

It  will  be  observed  that  no  facts  are  stat- 
ed In  these  allegations  from  which  fraud 
wlU  necessarily  be  Inferred  or  presumed,  and 
notblng  Is  charged  as  done  or  performed  un- 
der the  innaenoe  of  corrupt  motives  or  by 
oorropt  means.  The  whole  charge  is  couched 
In  general  and  vague  terms,  and  consists 
principally  of  arg^nments  and  conclusions  in 
whldi  tbe  action  of  the  Secretary  of  the  In- 
terior, in  making  the  withdrawal,  is  charac- 
terized. In  effect,  as  fraudulent  and  collusive, 
onl7  because  such  withdrawal  is  supposed  to 
be  adverse  to  what  plaintUt  claims  Its  rights 
to  be 

[4]  nie  official  acts  of  tbe  Secretary  of  tbe 
Interior  are  presumed  right  and  regular  and 
tree  from  fraud,  and  it  would  be  an  unheard 
at  thing  for  a  court  of  equity  to  set  aside  a 
solemn  record  of  the  Land  Office  or  give  tbe 
plaintiff  inJunctlTe  relief  against  a  defend* 
ant  on  sucta  loose.  Inconclusive,  and  untra- 
versable  allegatlonB  of  fraud.  10  R.  O.  L. 
415,  41&  T7.  S.  T.  Atberton,  102  IT.  &  372, 
20  L.  Ed.  213 ;  Harqaea  t.  Friable,  101  U.  S. 
473,  25  U  Ed.  800. 

It  is  also  alleged: 

"By  the  maintenance  of  sndi  withdrawals  the 
plaintilF  was  therefore  debarred  from  any  ex- 
panditore  fai  construction  daring  that  period. 
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and  the  miming  of  reasonable  time  for  con- 
struction was  suspended  between  those  dates, 
or,  to  express  the  same  fact  in  another  way,  the 
plaintiff's  reasonable  time  for  construction  was 
lengthened  by  the  maintenance  of  such  with- 
drawals 14  years  6  months  and  1  day. 

"The  plaintiff  has  been  further  debarred  from 
the  consummation  of  its  undertaking  by  the 
war  exigencies  of  the  United  States  government 
from  April  6,  1917.  to  February  28,  1920.  By 
reason  and  by  authority  the  minimum  of  rea- 
sonable time  for  primnry  construction  to  be 
kllowed  to  a  power  and  irrigation  corporation, 
with  the  magnitude  of  undertaking  of  the  Verde 
Water  and  Power  Company,  is  at  least  7  years. 
Under  the  Parker  and  Doolittie  appropriation 
of  August  IB,  1901,  the  plaintiff  has  to  April 
1,  1920,  exhausted  of  its  minimum  reasonable 
time  only  1  year  2  months  and  23  days,  and  un- 
der each  of  its  other  appropriations  only  3 
months  and  21  days."  • 

[i]  By  these  allegations  tbe  plaintiff  was 
evidently  attempting  to  avail  itself  of  the 
mle  that  the  right  to  an  easement  for  a  res- 
ervoir, ditch,  or  canal,  over  tbe  public  lands 
claimed  under  secticm  2339,  Revised  Statutes 
of  the  United  States,  relates  back  to  tbe  com- 
mencement of  the  work  or  notice  of  appro- 
priation, provided  that  the  work  is  prosecut- 
ed with  due  diligence.  This  rule  of  relation, 
however,  has  no  application  as  against  tbe 
United  States,  and  therefore  any  hinderance 
or  Impediment  the  plaintiff  might  have  met 
with  In  tbe  progress  of  the  work  oa  the  res- 
ervoir is  Immaterial.  U.  S.  ▼.  Utah  Ught  & 
Ry.  Oo.  (D.  C.)  242  Fed.  742. 

We  now  oome  back  to  tbe  main  inquiry. 
As  before  observed,  the  plaintiff  first  bases 
his  claim  of  title  to  the  reservoir  site  on  sec 
tion  233!),  ICevissd  Statutes  (U.  S.  Comp.  St 
I  4647),  which  reads  as  fellows: 

"Sec.  2339.    Whenever,  by  prio^ty  of  posses 
sion,  rights  to  the  use  of  water  for  mining,  agri 
culture,  manufacturing,  or  other  purposes,  have 
vested  and  accrued,  and  tbe  same  are  reoog 
nized  and  acknowledged  by  the  local  customs, 
laws,  and  the  decisions  of  courts,  tbe  passes 
sors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same;   and  the 
right  of  way  for  tbe  construction  of  ditches 
and  canals  for  the  purposes  herein  specified  is 
acknowledged  and  confirmed.    •    •    « " 

This  section  of  tbe  statute  was  construed 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Bear  Lake  &  River  Water- 
works &  Irrigation  Oo.  v.  Garland,  164  U.  S. 
1,  18,  19,  17  Sup.  Ct.  7,  J2  (41  L.  Ed.  327),  ha 
which  case  it  was  said : 

"So  far  as  the  public  land  is  concerned,  over 
or  through  which  these  ditches  for  tbe  canal 
were  dug,  the  statutes  above  cited  create  no  ti- 
tle, legal  or  equitable,  in  the  individual  or 
company  that  simply  takes  possession  of  such 
land.  Tbe  government  enacts  that  any  One  may 
go  upon  its  public  lands  for  the  purpose  of  pro- 
curing water,  digging  ditdies  for  canals,  etc., 
and  when  rights  have  beccme  vested  and  ac- 
crued wliich  are  recognized  and  acknowledged 
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b7  the  local  cnatoma,  laws,  and  dedsiong  of 
oonrta,  such  rights  are  ackno^rledged  and  con- 
firmed. Under  this  statute  no  right  or  title  to 
the  land,  or  to  a  right  of  way  over  or  through 
it,  or  to  the  use  of  water  from  a  well  there- 
after to  b«  dug,  Tests,  as  against  the  govern- 
ment, in  the  party  entering  upon  possession 
from  the  mere  fact  of  such  possession  unaccom- 
panied by  the  performance  of  any  labor  there- 
on. *  *  *  It  is  the  doing  of  the  work,  the 
completion  of  the  well,  or  the  digging  of  the 
ditch,  witliin  a  reasonable  time  from  the  taking 
of  possession,  that  gives  the  right  to  use  the 
water  in  the  weli  or  the  right  of  way  for  the 
ditches  of  the  canal  upon  or  through  the  pub- 
lic land.  Until  the  completion  of  this  work,  or, 
in  other  words,  until  the  performance  of  the 
condition  upon  which  the  right  to  forever  main- 
tain possession  is  based,  the  person  taking  pos- 
session has  DO  title,  legal  or  equitable,  aa 
against  the  government.  What,  if  any,  equita- 
ble claims  a  party  might  have  upon  the  govern- 
ment who  did  a  large  amount  of  work,  but  final- 
ly failed  to  complete  the  necessary  amount  to 
secure  the  water  or  right  of  way,  it  is  not  nec- 
essary to  determine  or  discuss.  Those  equities 
would  not,  in  any  event,  amount  to  an  equita- 
ble title  to  the  right  of  way,  or  to  the  use  of 
the  water,  and  so  need  not  be  here  considered. 
"The  Bear  Lake  Company,  therefore,  never 
had  any  legal  or  equitable  title  to  the  land  over 
or  through  which  the  ditch  for  the  canal  was 
dug,  as  against  the  government,  ontil  the  ditch 
was   completed." 

The  United  States  Circuit  Court  of  Ap- 
peals tor  the  Nintb  Circuit  in  the  case  of 
United  States  v.  Rickey  Land  &  Cattle  Co. 
(C.  C.)  reported  in  164  Fed.  496,  construed 
the  same  section.  It  ai^)eared  that  the  de- 
fendant Rickey  Land  &  Cattle  Company  were 
the  actual  owners  of  a  large  tract  of  land, 
that  they  had  built  several  canals  and  spent 
a  large  amount  of  money  for  many  years, 
had  surveyeA  and  monimiented  a  reservoir 
site  and  constructed  and  purchased  ditches 
to  carry  water  into  said  resenroir  site,  but 
that  the  outlet  from  the  reservoir  had  not 
yet  been  constructed,  though  work  upon  the 
same  bad  commenced,  and  thereupon  the 
Secretary  of  the  Interior  withdrew  the  site 
of  said  reservoir  as  in  the  case  at  bar. 

The  court  held  as  follows: 

"The  practical  use  of  said  reservoir  requires 
that  water  impounded  therein  shall  be  conduct- 
ed from  the  reservoir  into  the  West  fork  of 
Walker  river,  and  distributed  from  said  West 
fork  in  ditches  taken  out  of  that  stream  below 
the  point  where  the  water  from  the  reservoir 
is  discharged  into  said  river,  and  in  order  to 
make  any  beneficial  use  of  the  water  impounded 
in  said  reservoir  by  the  distribution  thereof,  the 
reservoir  must  have  an  outlet  or  ditch  convey- 
ing the  water  onto  the  land  requiring  irrigation 
lying  below  the  reservoir.  Tliis  outlet  has  not 
yet  been  constructed,  although  it  appears  from 
the  affidavit  of  the  defendant  Rickey  that  it  is 
the  intention  of  the  defendant  corporation  to 
construct  such  outlet,  and  that  work  thereon 
has  been  commenced.    •    •    * 

"It  is  Tery  dear  that  no  one  can  under  these 


sections  acqiiire  as  agidnst  the  government  a 
vested  easement  In  and  to  public  lands  for  a 
reservoir  site  until  the  actual  completion  of  the 
reservoir,  so  that  the  waters  to  be  impounded 
therein  could  be  applied  to  the  beneficial  uses 
contemplated  by  the  irrigation  system  of  which 
it  forms  a  part  This  was  the  construction 
placed  upon  these  sections  by  the  Supreme 
Court  in  Bear  Lake  Irrigation  Co.  t.  Garland, 
164  U,  8.  1,  IT  Sup.  Ct  7,  41  L.  Bd.  327." 

[6]  The  foregoing  authorities  make  it  clear 
that  the  plaintUF  did  not  acquire  a  vested 
easement  in  the  public  lands  upon  which  the 
Horseshoe  reservoir  is  Edtuated  as  against 
the  government.  The  easement  could  only 
vest  upon  the  completion  of  the  work,  and 
the  reservoir  was  not  completed,  neither  had 
the  waters  of  the  Verde  river  beoi  diverted 
or  impounded  at  the  time  the  Secretary  of 
the  Interior  withdrew  the  lands  from  dispo- 
sition. The  cOn^laint  upon  Its  face  shows 
the  foregoing  facts,  although  it  is  alleged 
that  some  f600,000  bad  been  expended  by  the 
plaintiff  in  the  enterprise.  As  to  the  gov- 
ernment, prior  to  the  final  completion  of  the 
reservoir,  plaintiff  was  acting  under  a  revo- 
cable permit  or  license,  and  cannot  be  heard 
to  complain  U  the  permit  or  license  was  with- 
drawn, even  if  a  large  sum  of  m<xiey  had 
been  expended  in  the  ent^-prlae  In  expecta- 
flon  of  finally  obtaining  title.  United 
States  ▼.  Utah  Light  &  Ry.  Co.,  supra;  Unit- 
ed States  V.  Rickey  Land  &  Oattle  Co.,  supra. 

In  Ught  V.  United  States,  220  U.  S.  623, 
81  Sup.  Ct  485,  65  L.  Ed.  570,  the  United 
States  had  suffered  its  public  lands  to  be 
used  for  pasturage;  and  there  grew  up  a 
sort  of  implied  license  that  these  lands  might 
be  used  so  Icmg  as  the  government  did  not 
withdraw  its  consent    The  court  held  that: 

"Failure  to  object,  however,  did  not  confer 
any  vested  right  on  the  complainant  nor  did  it 
deprive  the  United  States  of  the  power  of  re- 
calling any  implied  license  under  which- the  land 
had  been  used  for  private   purposes." 

It  held  further  that: 

"The  United  States  can  prohibit  absolutely  or 
fix  the  terms  on  which  its  property  may  be  used. 
As  it  can  withhold  or  reserve  the  land,  it  can 
do  so  indefinitely." 

It  Is  not  for  this  court  to  say  that  the  Sec- 
retary of  the  Interior  acted  unjustly  in  mak- 
ing the  withdrawal,  aHhough  we  may  be- 
lieve that  a  great  hardship  was  inflicted  up- 
on the  plaintiff.  Congress  has  left  the  expe- 
diency and  propriety  of  such  withdrawal  to 
the  Judgment  of  the  Secretary  of  the  Inte- 
rior within  the  limitations  fixed  by  the  act 
(32  Stat  388),  and  we  have  no  right  to  Inter- 
fere with  his  discretion  in  the  absence  of 
fraud.    22  B.  O.  L.  806. 

"That  a  power  may  be  injuriously  exercised  ia 
no  reason  for  a  misconatmction  of  the  scope 
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[7]  The  authority  of  the  Secretary  of  the 
Interior  to  withdraw  the  lands  of  the  Horse- 
shoe reservoir  site  from  public  entry  is  be- 
yond dispute.  Section  3  of  the  act  of  June 
17,  1902  (32  Stat  388,  c.  1003  [Comp.  St 
1916,  M  4700-4708])  provides  for  the  with- 
drawal of  two  distinct  classes  of  land: 
First  pnbUc  land  required  for  any  Irrigatton 
works  contemplated  under  the  provisions  of 
the  act;  second,  public  lands  believed  to  be 
susceptible  of    irrigation  from  said    works. 

The  first  class  has  been  designated  by  the 
Land  Department  as  "withdrawals  under  the 
first  form,"  and  the  second  class  as  'With- 
drawals under  the  second  form."  In  the 
wHhdrawal  of  lands  under  the  first  form 
there  Is  no  exception.  In  the  withdrawal  of 
lands  under  the  second  form  there  is  an  ex- 
ception in  favor  of  homesteads.  We  have 
already  pointed  out  that  the  withdrawal  of 
the  Horseshoe  reservoir  site  was  under  the 
first  form. 

[I]  l%e  order  of  July  27,  190S,  has  never 
been  set  aside.  No  valid  claim  to  the  lands 
embraced  in  the  order  could  be  initiated  by 
the  plalntUT  In  the  presence  of  such  with- 
drawal, axid  the  notices  of  appropriation 
posted  on  May  4,  1906,  January  25,  1909, 
July  23,  1910,  November  4,  1912  and  March 
6,  1910,  were  unavailable  for  any  such  pur- 
pose or  purposes.  Hamblln  v.  Western  Land 
OOl,  147  U.  S.  631,  636,  13  Sup.  Ot  353,  37 
U  Ed.  267;  Wood  v.  Beadi,  166  U.  S.  648,  15 
Sup.  Ct  410,  39  U  Ed.  528 ;  Spencer  v.  Mc^ 
Dougal,  150  U.  S.  62,  15  Sop.  Ot  1026,  40  L. 
Ed.  76;  United  States  v.  New  Orleans  Pac. 
Ry.  Co..  248  U.  S.  507,  39  Sap.  Ct  175,  63  li. 
Ed.  388. 

[I]  What  has  already  been  said  effectu- 
ally disposes  of  the  contention  that  the  plain- 
tifT  acquired  an  easement  In  the  lands  of  the 
Horseshoe  reservoir  site  by  virtue  of  a  com- 
pliance with  the  provisions  of  paragraphs 
5337  and  6338,  Bevl««d  Statutes  of  Arizona 
1913.  If  It  were  otherwise,  the  ^ect  would 
be  to  ta^e  from  the  United  States  "their  own 
lands,  against  their  own  will,  and  against 
their  own  laws."  The  laws  of  the  United 
States  in  reference  to  the  disposition  of  the 
public  lands  of  the  United  States  are  para- 
mount and  ccduslve.  Utah  Power  &  Light 
Ob.  T.  United  States,  248  U.  S.  889,  87  Sup. 
Ct  387,  61  Ll  Ed.  791. 

We  are  of  the  (pinion  that  no  cause  of  ac- 
tion la  stated  in  the  complaint  and  that  the 
mllng  of  the  lover  court  sustaining  the  de- 
murrers was  correct  and  the  judgment  Is 
therefore  alBnned. 

BOSS,  O.  3h  and  McALISTER,  J.,  con- 
cnr. 


(22  Ariz.  318) 

GARNER  V.  ARIZONA  EGYPTIAN  COTTON 
CO.    (No.  1891.) 


(Supreme  Court  of  Arizona.    April  19,  1921.) 

1.  Chattel  mortgages  $=343— Mortgage  held  to 
set  oat  plac*  of  payment. 

Chattel  mortgage,  giving  the  residence  of 
the  mortgagor  and  mortgagee  as  particular 
connty,  and  describing  the  mortgaged  property 
as  cotton  to  be  grown  ,on  land  in  snch  county, 
acknowledged  and  verified  before  a  notary  pub- 
lic of  such  county  and  placed  ot  record  with 
the  county  recorder  of  such  connty,  held  valid 
under  Civ.  Code  1918,  par.  4124,  requiring 
mortgage  to  specify  place  of  payment  of  mort- 
gage debt;  it  being  apparent  from  the  mort- 
gage that  the  debt  was  payable  in  snob  county. 

2.  Chattel  mortgages  «=»43 — Statute  requiring 
mortgage  to  set  out  certain  facts  construed. 

Civ.  Code  1913,  par.  4124,  mailing  a  chat- 
tel mortgage  invalid  except  as  between  the  par- 
ties "unless  the  residence  of  the  mortgagor  and 
mortgagee,  the  sum  to  be  secured,  the  rate  of 
interest  to  be  paid,  when  and  where  payable, 
shall  be  set  out  in  the  mortgage,"  does  not  re- 
quire such  facts  to  be  expressly  stated;  it  be- 
ing sufficient  if  the  facts  can  be  ascertained 
from  the  language  of  the  mortgage  as  a  whole. 

3.  Records  ^=>I9  —  Instrument  may  refer  to 
•ther  papers  of  reoord. 

For  the  purpose  of  notice,  a  recorded  in- 
strument may  refer  to  other  papers  of  record 
and  in  such  case  will  be  treated  and  considered 
as  having  set  out  the  contents  of  such  other 
papers. 

4.  Evidenoe  ^s>S6,  63— Parties  to  reoorded  In- 
strument presumed  to  have  been  of  legal  age 
and  sennd  mind. 

It  will  be  presumed  that  the  parties  to  re- 
corded instrument  were  of  legal  age  and  ot 
sound  mind. 

5.  Chattel  mortgages  ^=>IO&-Presumed  paya- 
ble at  payee'*  residenes  or  place  of  business 
In  abssnce  of  contrary  statement. 

When  the  residence  of  the  mortgagor  and 
mortgagee  and  the  payer  and  payee  of  the  notes 
secured  is  in  the  same  county,  it  will  be  pre- 
sumed, in  the  absence  of  a  statement  in  the 
mortgage  or  notes  as  to  the  place  of  payment, 
that  the  notes  ere  payable  at  the  residence,  of- 
fice, or  place  of  business  of  the  payee. 

6.  Chattel  mortgagss  ®=>I00  —  Constmed  as 
valid,  if  statute  substaatlally  compiled  with. 

Chattel  mortgages  will  be  sustained  where 
there  has  been  an  honest  and  substantial  oom- 
plionee  with  the  statute. 

Appeal  from  Superior  Court,  Maricopa 
Coimty;   P.  H.  Lyman,  Judge. 

Acti<m  by  G.  E.  Garner  against  the  Arizona 
£^S7Ptian  Cotton  (Ilompany.  Judgment  for 
defendant,  and  plaintifl  appeals.  Beversed 
and  remanded,  with  directions. 
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OoK  &  Bfoore,  of  Phoenix,  for  appellant. 
Armstrong,  Lewis  &  Kramer,  of  Pboenlz, 
for  appellee. 

ROSS,  a  J.  The  appeUee,  Arizona  Egyp- 
tian Cotton  Company,  bonght  from  one  Ben- 
jamin Anderson  some  cotton,  paying  therefor 
the  sum  of  $274.40.  The  appellant,  Gamer, 
claiming  said  cotton  aa  mortgagee  from 
Anderson,  brought  this  action  against  the 
cotton  company  for  the  reasonable  valne 
thereof,  alleging  it  to  be  the  smn  of  1274.40. 

Upon  the  trial  the  defendant  objected  to 
the  Introduction  of  the  chattel  mortgage  and 
notes  in  evidence,  for  the  reason  that  it  was 
not  set  out  in  said  diattel  mortgage  where 
the  money  which  said  chattel  mortgage  se- 
cured was  payable.  The  objection  was  sus- 
tained, and,  upon  the  motl(Mi  of  defendant, 
the  Jury  returned  an  Instructed  verdict  In 
fiiTor  of  defendant,  and  Judgment  was  enter- 
ed accordingly. 

The  ruling  of  the  court  in  rejecting  the 
cbattd  mortgage  as  evidence  Is  assigned  as 
error.  As  I  understand  the  objection  and 
the  ruling  thereon,  the  chattel  mortgage  was 
rejected  solely  on  the  ground  that  it  was  not 
set  out  therein  "where"  the  sum  secured  was 
payable.  The  ruling  of  the  court  must  find 
Justtflcation,  if  at  all,  In  the  language  of  onr 
statute  defining  the  form  and  contents  of  a 
chattel  mortgage.  It  Is  found  in  paragraph 
4124,  Civil  Code,  and  reads  as  follows : 

"No  chattel  mortgage  shall  have  any  legal 
force  or  effect  except  between  the  parties,  nn- 
lesB  the  residence  of  the  mortgagor  and  mortga- 
gee, the  sum  to  be  secured,  the  rate  of  interest 
to  be  paid,  when  and  where  payable,  shall  be  set 
oat  in  the  mortgage;  and  the  mortgagor  and 
mortgagee  shall  make  afiSdavit  that  the  mort- 
gage is  bona  fide  and  made  without  any  design 
to  defraud  or  delay  creditors,  whidi  affidavit 
shall  be  attached  to  such  mortgage." 

The  chattel  mortgage  In  question  sets  out 
the  residence  of  the  mortgagor  and  mort- 
gagee^ the  sum  to  be  secured,  the  rate  of 
Interest  to  be  paid,  and  when  payable,  but 
It  falls  to  set  out  In  express  language  where 
it  Is  payable.  It  gives  the  residence  of  the 
mortgagor  and  mortgagee  as  Maricopa  coun- 
ty, Arlc,  describes  the  cotton  mortgaged  as 
cotton  to  be  grown  on  land  in  Maricopa,  coun- 
ty, is  admowledged  and  verified  in  due  form 
before  a  notary  public  of  Maricopa  county, 
and  was  placed  of  record  with  the  county  re- 
corder of  said  county,  as  provided  by  law.  It 
states  the  sum  secured  to  be  $850,  evidenced 
by  three  promissory  notes  from  Anderson, 
the  mortgagor,  to  Gamer,  the  mortgagee,  of 
the  same  date  as  the  mortgage,  to  wit,  March 
16,  1918,  due  respectively  April  16,  November 
16,  and  December  16,  1918,  with  interest  at 
10  per  cent,  payable  semiannually.  The  notes 
and  mortgage  are  of  the  same  date  and  be- 
tween the  same  parties,  and  were  doubtless 


executed  and  delivered  at  the  same  time  and 
place,  and  their  situs,  for  the  purpose  of 
notice  or  payment,  would  be  the  same. 

[1,2]  If,  notwithstanding  the  presence  of 
these  things,  the  mere  omission  to  write  In 
the  body  of  the  mortgage  that  the  sum  to  be 
secured  was  payable,  for  Instance,  "In  Mari- 
copa county,"  or  "In  Phoenix,"  or  "at  the 
residence  of  O.  B.  Garner,"  deprives  it  of 
"any  legal  force  or  effect"  as  to  all  the  world 
"except  as  between  the  parties,"  then  the 
court  properly  ruled  It  out  as  evldenee.  bat 
I  am  of  the  opinion  that  the  place  where  the 
sum  secured  was  payable,  in  contemplation 
of  law.  Is  set  out  sufficiently  to  meet  any 
reasonable  or  fair  construction  of  the  legis- 
lative language.  I  thlnh  the  place  of  pay- 
ment can  be  as  definitely  determined  from  the 
face  of  the  instrument  as  the  place  of  the 
residence  of  the  mortgagor  and  mortgagee 
can  be  determined,  and  more  so.  I  do  not 
construe  the  language  "shall  be  set  out  In  the 
mortgage"  to  mean  that  all  the  preceding 
things  shall  be  written  out  in  words,  but  that 
It  is  sufficient  If  from  all  the  language  of 
the  instrument  it  can  be  ascertained  from  a 
reading  thereof  where  the  mortgagor  and 
mortgagee  reside,  the  sura  to  be  secured,  the 
rate  of  Interest  to  be  paid,  and  when  and 
where  payable.  An  ordinary  layman,  wIOi- 
out  the  aid  of  legal  Inferences,  would  natural- 
ly conclude  after  reading  this  mortgage  that 
the  place  of  payment  was  Maricopa  county, 
because  there  Is  where  the  partiee  reside^ 
where  the  property  is,  where  the  mortgage 
and  notes  were  signed,  executed,  and  deliver- 
ed, and  where  the  mortgage  was  recorded. 

If  it  be  admitted  that  the  intention  of  the 
Legislature  was  that  a  chattel  mortgage  fall- 
ing to  set  out,  that  Is,  write  out,  the  place 
where  the  debt  secured  was  payable,  should 
be  of  no  legal  force  or  effect  except  aa  be- 
tween the  parties.  It  would  also  have  to  be 
admitted  that  the  purpose  of  such  require- 
ment was  that  any  person  dealing  or  desir- 
ing to  deal  with  the  property  covered  by 
the  mortgage  could,  by  going  to  the  office 
of  the  county  recorder  and  examining  the  rec- 
ord, find  out  therefrom  where  the  debt  secur- 
ed was  payable.  If  the  Instrument  as  record- 
ed contains  within  its  four  corners  the  in- 
formation, whether  it  be  written  out  in  so 
many  words  or  whether  it  is  "set  out"  there- 
in otherwise,  the  intent  and  purpose  of  the 
Legislature  Is  achieved,  and  that  la  as  it 
should  be. 

"When  the  intention  of  a  statute  is  plainly 
discernible  from  its  provisions,  that  intention 
is  as  obligatory  as  the  letter  of  the  statute,  and 
will  even  prevail  over  the  strict  letter.  The 
reason  of  the  law,  as  Indicated  by  its  general 
terms,  should  prevail  over  its  letter,  when  the 
plain  purpose  of  the  act  will  be  defeated  by 
strict  adherence  to  its  verbiage.*'  25  B.  O.  Ij. 
967,1222. 
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[S-il  The  expression  "shall  be  set  out  in 
ghe  mortgase^  does  not  necessarily  mean 
that  the  things  referred  to  shall  be  literally 
written  oat  in  words.  For  the  pnrpose  of 
notice,  a  recorded  instrument  may  refer  to 
other  itapers  of  record  and,  in  sncb  case,  the 
contents  of  the  latter  will  be  treated  and 
considered  as  "set  out"  in  the  former.  North- 
western National  Bank  v.  Freeman,  6  Ariz. 
106,  81  Pac.  1127;  Id,  171  U.  S.  620, 19  Sup. 
Ct  38,  43  Ij.  Ed.  807.  A  part  of  ereiy  In- 
strument Is  the  presumption  that  the  con- 
tracting parties  are  of  legal  age  and  of  sound 
mind,  as  much  so  as  if  written  Into  the  in- 
strument. When  the  residence  of  the  mort- 
gagor and  mortgagee,  the  payor  and  payee, 
of  the  notes  secured.  Is  In  the  same  county. 
In  the  absence  of  a  statement  in  the  mort- 
gage or  notes  as  to  the  place  of  paymodt,  it 
Is  presumed  to  be  at  the  residence,  office,  or 
place  of  business  of  the  payee  of  the  notes, 
and  in  some  Jurisdictions  this  presumption 
is  irrebuttable  by  parol  testimony.  State  ▼. 
Kenosha  Home  Tel.  Co.,  158  Wis.  371,  148 
N.  W.  877,  Ann.  Cas.  1916E,  365,  and  note; 
LawsoD  T.  Tripp,  84  TTtah^  28,  95  Pac.  620; 
DeWtdf  T.  Johnson,  10  Wheat  867,  6  U  Ed. 
843. 

In  State  ▼.  Kenosha  Home  Tel.  Oo.,  the 
rule  is  stated  aa  follows: 

"Where  a  contract  for  the  payment  of  money 
is  silent  aa  to  the  place  of  payment,  in  the  ab- 
sence of  any  legitlniate  inferences  to  the  con- 
trary, the  law  implies  that  payment  shall  be 
made  at  the  residence,  office,  or  place  of  busi- 
ness of  the  creditor,  if  within  the  state." 

It  would  be  abmird  to  suggest  any  infer- 
ence other  than  that  the  sum  secured  by 
the  dtattel  mortgage  should  be  paid  In  Mari- 
copa county,  in  view  of  the  wb<de  context 
of  the  mortgage. 

If  the  place  of  payment  bad  been  described 
as  In  Maricopa  county,  it  would  have  been 
sufficiently  definite,  under  the  California  de- 
cisions, from  which  state  paragrajdi  4124, 
with  some  changes,  was  originally  taken. 
Ede  T.  Johnson,  15  Cal.  53.  In  this  case  It 
was  held  a  sufficient  compliance  with  the 
statnte  to  set  out  the  county  of  the  residence 
a%  the  mortgagor  and  mortgagee,  as  such  a 
statement  "Is  as  spedflc  as  the  terms  of  the 
statute  seem  to  require."  As  a  matter  of 
fact,  the  place  of  payment  set  out  in  the 
preseit  mortgage  is  the  mortgagee's  "resi- 
dence, office  or  place  of  business,"  within 
Maricopa  county,  and  is  much  more  definite 
than  the  terms  of  the  statute. 

The  Ede-Johnson  Oase  is  also  anthority 
that  the  requirements  of  the  statnte  regarded 
as  matter  of  description,  intended  for  the 
purpose  of  Identification,  are  not  indispen- 
sable requisites  of  the  mortgage  as  their 
omission  from  the  mortgage  "can  have  no 
effect  as  against  third  parties."  It  was  ao 
wrdlni^  held  that  the  omlaslon  to  stata  In 


the  mortgage  (as  the  statute  then  required 
and  as  ours  formerly  did)  the  profession, 
trade,  or  occupation  of  the  parties,  did  not 
affect  Its  validity.  That  the  ruling  of  the 
court  is  eminently  sound  and  lust  is  too  evi- 
dent fbr  argument.  I  cannot  see  that  the 
omission  to  write  into  the  present  mortgage 
In  words  the  place  of  payment  of  the  debt 
secured  la  more  fatal  to  the  instrument  than 
the  omlssicm  to  state  the  profession,  trade, 
or  occupation  at  the  parties  was  when  the 
statute  seemed  to  require  that  as  a  sine  qua 
n<m  to  Its  validity.  The  place  of  payment, 
at  most,  it  seems  to  me,  is  matter  of  descrip- 
tion, and  when  it  can  be  Identified  from  the 
body  of  the  instrument,  it  is  not  only  a 
substantial  but  a  literal  compliance  with  the 
statute. 

Appellee  claims  that  the  Oassner  v.  Pat- 
terson Case,  23  Cal.  299,  decided  the  identical 
question  at  issue  adversely  to  appellant  In 
1863,  eight  years  before  we  adopted  para- 
graph 4124  from  that  state.  In  that  case  the 
property  mortgaged  was  two  billiard  tables 
kept  In  the  saloon  of  the  mortgagor.  The 
law  at  the  time  did  not  permit  the  mortgag- 
ing of  that  kind  of  property  wlthopt  actual 
and  continued  change  of  possession  of  the 
mortgaged  property,  and  there  was  no  sudi 
change  In  that  case.  In  addition  thereto, 
the  mortgage  did  "not  set  out  the  rate  of 
interest  to  be  paid  on  the  sum  secured,  or 
when  or  where  the  mortgage  debt  is  payable." 
One  Timson,  with  actual  knowledge  of  the 
existence  of  the  mortgage,  bought  the  bil- 
liard tables  at  an  execution  sale  and,  because 
of  the  fact  that  a  mortgage  of  that  kind  of 
property  was  not  valid  under  the  California 
law,  aa  it  then  existed,  without  a  change  of 
possession,  and  because  of  the  omission  to 
state  the  rate  of  interest,  time  and  place  (A 
payment  In  the  mortgage,  Timson'a  title  was 
upheld,  and  It  was  there  said : 

"The  courts  have  no  right,  no  power,  to  ex- 
tend the  statute  by  conBtmction,  so  as  to  In- 
dade  property  not  mentioned  in  it,  or  to  dis- 
pense with  any  of  the  conditions  the  Legisla- 
ture has  seen  fit  to  Impose." 

There  can  be  no  serious  quarrel  with  this 
statement  when  viewed  in  the  light  of  the 
facts  in  that  case.  In  the  first  place,  the 
property  was  not  of  the  kind  that  could  be 
mortgaged  In  the  manner  undertaken.  That 
of  Itself,  It  appears  to  me,  was  sufficient 
ground  to  hold  it  invalid.  In  the  second 
place,  the  time  of  payment  was  ranltted,  a 
very  essential  condition  to  every  agreement 
to  pay  money. 

I  do  not  consider  the  omission  to  state  the 
rate  of  Interest  as  a  serious  defect,  as  that — 
like  the  place  of  payment — might  be  presum- 
ed to  be  the  legal  rate  In  the  Jurisdictltm 
where  the  contract  was  made.  At  any  event. 
It  la  entirely  probable— Indeed.  I  think  aolt* 
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certain — tbat  had  the  property  been  ot  the 
kind  permitted  to  be  mortgaged,  and  had  the 
only  omlfislon  been,  as  In  the  present  case, 
the  place  where  the  debt  secured  was  pay- 
able, the  decision  of  the  Snpr«ne  Court  of 
California  wonld  have  been  very  different 
from  what  It  was. 

In  First  Nat  Bank  v.  Clifton  Armory,  14 
Ariz.  360,  128  Pac.  810,  Ann.  Cas.  1915A,  1061, 
this  court  held  a  chattel  mortgage,  under 
paragraph  3282,  Revised  Statutes  of  Arizona 
1901  (paragraph  4124,  R.  S.  1913),  good,  even 
though  It  was  not  signed  by  the  mortgagor. 
To  do  80,  of  course,  the  whole  Instrument 
was  looked  to,  and  therefrom  it  was  deteK 
mined  that,  notwithstanding  the  absence  of 
sudi  signature.  It  was  the  act  and  deed  of 
the  mortgagor.  This  was  a  liberal  construc- 
tlon,  but  the  ends  of  Justice  demanded  it, 
and  the  court  did  not  hesitate  to  uphold  the 
instrument. 

In  National  Cash  Register  Co.  t.  Brad- 
bury, 12  Ariz.  99,  9S  Pac.  180,  it  was  held 
that  a  conditional  bill  of  sale  "duly  signed 
by  the  parties,"  under  paragraph  2702,  Re- 
vised Statutes  of  1901  (paragraph  3278,  Civil 
Code  1913),  could  be  recorded  in  the  same 
manner  as  chattel  mortgages  are  by  law  re- 
quired to  be  filed  and  recorded,  and  that 
statute  makes  such  conditional  sales,  when 
recorded,  constructlTe  notice. 

In  Stephen  r.  Patterson,  188  Pac.  131,  we 
hdd  tliat  an  equitable  lien  on  mining  claims 
was  entitled  to  record  without  verification 
or  aclmowledgment,  and  tbat  the  same  "was 
constructive  notice  to  subsequent  purchasers, 
though  recorded  In  the  book  for  mlscd' 
laneous  instruments  and  not  In  one  of  the 
books  for  mortgages." 

I  cite  these  last  three  cases  to  show  that 
this  court  has  adopted  the  very  liberal  policy 
of  trying  to  see  that  the  agreements  of  par- 
ties as  they  intend  them  are  carried  out,  and 
that  when  they  rely  upon  our  registration 
laws,  as  they  have  a  right  to  do,  they  shall 
receive  the  protection  therefrom  that  the 
lawmakers  intended  they  should  receive. 

[I]  Am  was  said  in  American  Soda  Foun- 
tain Co.  V.  Stolzenbach,  75  N.  J.  Law,  721, 
68  Atl.  1078,  16  li.  R.  A,  (N.'S.)  703,  127  Am. 
St  Rep.  822,  where  the  vaUdlty  of  a  chattel 
mortgage  was  Involved: 

"In  the  absence  of  fraud,  instruments  so  com- 
mon in  the  course  of  commercial  transactions 
by  the  laity  should  be  sastained  whenever  there 
is  an  honest  and  substantial  compliance  with 
the  statute.  Criticisms  directed  to  matters  of 
artifice  rather  than  to  those  of  substance  ought 
not  to  prevafl." 

In  Kelly  t.  Calhoun,  95  XJ.  S.  710,  24  L. 
E)d.  544,  the  sufficiency  of  an  acknowledg- 
ment to  a  deed  was  Involved,  and  the  court 
made  tills  very  apt  remark: 


._  'Instruments  like  this  should  be  construed, 
if  it  can  be  reasonably  done,  ut  res  magis  valeat 
qnam  pereat  It  should  be  the  aim  of  coart^ 
in  cases  lilie  this,  to  preserve  and  not  to  de- 
stroy. Sir  Matthew  Hale  said  they  should  be 
astute  to  find  means  to  make  acts  effectual, 
according  to  the  honest  intent  of  the  parties." 

In  AlferitB  v.  Ingalla  (0.0.)  83  Fed.  964, 
It  Is  said: 

"The  canon  of  construction  is  to  solve  the 
doubts,  if  any  exist  in  favor,  rather  than 
against  the  validity  of  a  written  instrument" 

And  this  canon  we  quoted  with  approval 
as  applicable  to  parol  agreements  in  ^^n^  y. 
Rankin,  21  Arte. ,  193  Pac.  758. 

I  conclude  that  the  views  herein  expressed 
are  in  harmony  with  the  statute  and  possess 
the  merit  of  protecting  parties  charged  with 
no  fraud  or  bad  faith  in  the  rights  they 
intended  to  acquire  under  the  law.  It  was 
error  for  the  court  to  reject  the  mortgage  as 
evidence. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  directions  that  a  new  trial  be 
granted. 

BAKSB  and  UcAI4STB}R,  JJ.,  concur. 


(70  Colo,  ei) 
ADAMS  V.  SAMPLE.     (No.  10028.) 

(Supreme  Coort  of  Colorado.    April  4,  1021.) 

1.  Appeal  and  error  «=3928(3)— Presnmed  that 
refusal  of  Instmotlom  was  proper  in  absence 
of  teetlmony. 

In  the  absence  of  the  testimony  preserved 
by  bill  of  exceptions  or  otherwise,  the  Supreme 
Court  must  assume  that  the  action  of  the  trial 
court  in  refusing  instructions  was  proper. 

2.  Appeal  and  error  #=»928(3)  —  instructloa, 
aocnrate  as  to  law,  presumed  properly  given 
where  evldenoe  not  preserved. 

It  will  be  presumed  tliat  an  instruction,  not 
erroneous  in  so  tar  as  any  proposition  of  law 
therein  stated  is  concerned,  was  properly  given, 
where  none  of  the  testimony  has  been  preserv- 
ed by  bill  of  exceptions  or  otherwise. 


Department  1. 

Error  to  Garfield  County  Court;  B.  J. 
Smith,  Judge. 

Actl(»  by  John  Sample  against  Fred  Xj. 
Adams.  Judgment  for  plaintiff,  defendant 
brings  error,  and  applies  for  supersedeas. 
Supersedeas  denied,  and  Judgment  affirmed. 

Jolm  li.  Noonan,  of  Olenwood  Sprin^i,  for 
plalntiS  in  error. 

C.  W.  Darrow,  of  Olenwood  SpriniS,  tor 
defendant  in  error. 

ALLEN,  J.  This  is  an  action  for  damages 
sustained  as  the  result  of  the  killing  of  a 
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cow.  Tbe  Injury  complained  of  Is  alleged  to 
be  due  to  tbe  negligent  operation  of  an  au- 
tomobile up<8i  a  public  highway.  The  case 
was  begun  In  a  Justice  court,  and  there  are 
no  pleadlng&  After  two  trials-  In  the  coun- 
ty court,  a  Judgment  was  entered  for  plain- 
tiff. The  defendant  brings  the  case  here,  and 
applies  for  a  sui>erEedea8. 

[1]  Error  la  assigned  to  the  refusal  of  the 
trial  court  to  give  certain  Instructions.  None 
of  the  testimony  has  been  preserved  by  a  bill 
of  exceptions  or  otherwl8&  In  the  absence 
of  the  testimony,  we  must  assumre  that  the 
action  of  the  court  In  refusing  the  Instruc- 
tions was  proper.  Rogers  t.  Rogers,  67  Colo. 
132.  136,  140  Pac.  193. 

[2]  Complaint  is  made  of  a  certain  instruc- 
tion given,  but  we  do  not  find  the  same  er- 
roneous In  so  tai  as  any  proposition  at  law  is 
therein  stated.  It  will  be  presumed,  there- 
fore, that  It  was  properly  given.    4  O.  J.  769. 

Supersedeas  is  denied,  and  Jndgmoit  af- 
flrmed. 

TBXjIJSR,  J.,  Bitting  for  8C0IT,  O.  J,  and 
WHITFORD,  J,  coDcnr. 


(TO  Colo.  57) 

Pi>TTE  VALLEY  LUMBER  CO.  V.  COURT. 
RIGHT.    (No.  10017.) 

(Soprem*  Court  of  Colorado.   Aprfl  4,  1921.) 

MaehaakM'  II«h  «s>I32(4)— Fllins  hy  prinoiiml 
ooatraetor  wItMn  three  months  after  oompl*- 
tim  te  wtthig  tltu. 
la  an  action  to  foreclose  a  mechanie'B  lien 
imder  iEOa'  Ann.  St.  1912,  ||  4680,  46S8,  4580, 
plaintiff    as    principal    contractor    has    three 
montfas  after  completion  of  building  in  which 
to  file  a  Hen  statement,  and,  where  only  three 
months  intervened  between  the  accepting  and 
occupying  of  the  building  as  completed  and  the 
filing,   the   action   shonid   not   have   been  dis- 
missed. 

Error  to  Logan  County  Court ;  W.  Mabry 
King,  Judge. 

Action  by  the  Platte  Valley  Lumber  Com- 
pany against  O.  D.  Courtrlgfat  and  another. 
Judgment  of  nonsuit  and  dismissing  the 
complaint  as  to  the  named  defendant,  and 
plalntur  bringB  error.  Reversed  and  re- 
manded. 

Munaon  ft  Munson,  of  Sterling,  for  plain- 
tiff In  error. 

Coen  &  Santer,  of  Sterling,  for  defendant 
In  error. 

WHITFORD,  J.  This  is  an  action  to  fore- 
doee  8  mechanic's  lien  for  materials  of  the 
value  of  $969.41,  furnished  by  plaintiff  in 
error  at  the  Instance  of  defendant  Bacon, 
who  was  the  immediate  grantor  of  the  de- 
fendant in  error  Oonrtri^t. 


A  Jury  was  Impaneled  to  try  tbe  case,  and 
at  the  conclusion  of  plaintiff's  testimony  the 
court  granted  a  nonsuit  and  dismissed  the 
complaint  as  to  Conrtright  and  entered  Judg- 
ment against  Bacon  as  prayed  for  in  the 
complaint.  Plaintiff  brings  error  as  to  the 
Judgment  of  nonsuit 

Bacon  was  a  carpenter  and  builder  and  pro- 
cured credit  for  the  material  from  the  Platte 
Valley  Lumber  Company  to  construct  a  house 
on  his  lot.  The  material  was  delivered  on 
these  premises  by  plaintiff  in  error,  between 
December  27,  1919,  and  March  17,  1920.  In 
February  Bacon  conveyed  the  premises  to 
Courtright 

Witness  Checkel  testified  that  he  moved 
into,  and  took  possession  of,  tbe  premises 
February  13,  1920,  under  a  contract  of  pur- 
chase, and  tliat  he  accepted  the  house  at  that 
time  as  a  completed  house.  Thereafter  ma- 
terials were  furnished  by  the  plaintiff  in  er- 
ror for  the  premises,  at  the  Instance  of  Ba- 
c<n  on  the  16th  and  17th  of  Mardi,  which 
were  used  by  him  personally  in  the  work 
which  he  peMormed  in  constructing  a  back 
porch  and  a  coal  house.  Checkel  testified 
that  this  latter  work  was  done  under  a  sep- 
arate contract  between  himself  and  Bacon, 
and  after  he  had  moved  into  tbe  house  and 
accepted  it  as  completed. 

The  lien  statement  was  filed  May  13,  1920. 
On  the  motion  to  dismiss  tbe  court  held  that 
under  the  law  a  materialman  has  only  00 
days  in  which  to  file  his  lien  statement,  after 
the  completion  of  the  building,  and  as  tbe 
material  furnished  during  the  month  of 
March  was  not  furnished  at  the  request  of 
the  owner  or  nls  agent,  the  lien  statement 
was  filed  too  late. 

Section  4680  of  M1U8'  Ann.  Stat  1912  pro- 
vides that  materialmen  fumlslilng  materials 
to  be  used  in  the  construction  of  any  build- 
ing shall  have  a  lien  upon  tbe  property  for 
which  they  have  furnished  materials,  for  the 
value  of  Bucb  material  fumiahed,  whether  at 
the  Instance  of  the  owner  or  of  any  other 
person  acting  by  his  authority,  or  under  him 
as  agent,  contractor,  or  otherwise. 

Section  4588  provides: 

"Every  person  given  a  lien  by  this  act  whose 
contract,  either  express  or  implied,  is  with  the 
owner  or  reputed  owner  or  his  agent  or  other 
representative,  shall  be  a  principal  contractor 
and  all  others  sabcontractora." 

Sectlim  4680  provides: 

"The  lien  statements  of  aU  other  principal 
contractors  must  be  filed  for  record  as  afore- 
said after  the  completion  of  their  respective 
contracts  and  at  any  time  within,  three  months 
next  after  the  completion  of  the  building,  struc- 
ture or  other  improvement.  •  •  •  And  in 
case  of  contractors,  tbe  occnpation  or  use  of 
the  building,  improvement  or  structure  by  the 
owner,  or  hia  representative,  or  any  other  per- 
son with  tbe  consent  of  the  owner  or  his  agent. 
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«r  tbe  aoeciitane*  by  nld  owner  or  Us  agent  of 
nid  bnOdlng,  improTement,  or  gtmcture,  shall, 
for  the  purpose  of  this  act,  be  deemed  condu- 
siTe  cTidence  of  completion." 

Afl  the  contract  to  famish  the  material  for 
the  construction  of  the  house  was  between 
the  Platte  Valley  Lumber  Company  and  Ba- 
con, the  owner,  the  plaintiff  in  error  was,  In 
▼Irtne  of  the  statute,  a  principal  contractor. 
It  tbertfore  had  three  montlis  after  the 
completion  of  the  building  In  whidi  to  file 
Its  lien  statement  The  testimony  of  tbe 
plaintiff  in  error  was  to  the  effect  that  the 
building  was  accepted  and  occupied  as  com- 
pleted, on  February  IS,  1920,  and  that  the 
lien  statement  was  filed  for  record  May  13, 
1920,  so  that  It  appears  that  the  Um  state- 
ment was  filed  within  the  time  fixed  by  the 
statnte.  The  court  should  hare  heard  all 
tbe  testimony  in  the  case. 

It  Is  not  deemed  necessary  to  imiss  npon 
the  other  assignments  of  error. 

Beversed  and  remanded. 

TELLBB  and  DEMISON,  JJ.^  concnr. 


(70  Colo.  52) 

WALKER-PLATH  MOTOR  CO.  v.  JOHN- 
SON.   (No.  9970.) 

(Sapreme  Court  of  Colorado.    April  4,  1021.) 

Error  to  District  Court,  City  and  Oonnty 
of  Denver;   Jnlian  H.  Moore,  Judga 

Action  by  the  Wallser-Platb  Motor  C<mpa- 
ny  against  J.  B.  Johnson.  Complaint  dis- 
missed on  motion,  and  plaintiff  brings  error. 
Beversed.  . 

U  3.  Stark  and  W.  U  Boatrlgtat,  botb  of 
Denver,  for  plaintiff  in  error. 
O.  A.  Irwin,  of  Denver,  for  defendant  in 


TBn^LEnt,  J.  nils  is  an  action  In  replev- 
in In  which  the  plaintiff  in  error  sought  to 
recover  an  automobile  from  the  defendant 
in  error.  The  complaint  Is  In  the  usual  form 
of  an  action  of  that  kind. 

The  defendant  answered,  alleging  a  pnr- 
diase  of  tlie  automobile  from  the  plaintiff, 
and  denying  tbe  former's  title  and  right  of 
possession.  The  plaintiff,  by  replication,  al- 
leged matters  Intended  to  show  that  the  sup- 
posed sale  was  Invalid  because  of  fraud  on 
the  part  of  the  vendees.  The  plaintiffs  bar- 
ing recovered,  the  defendant  brought  the 
cause  bere  on  error,  and  the  judgment  was 
reversed.  No.  0722,  18T  Paa  1029.  Hie 
ground  of  tbe  reversal  was  that  certain  stat- 
utory dentals  were  insufficient,  and  tlut  the 
r^lication  which  attempted  to  set  up  fraud 
In  tbe  sale  was  insufficient  for  that  purpose. 
In  tbe  opinion,  however,  It  was  inadvertent- 
ly stated  that  it  was  the  complaint  which  al- 


leged no  cause  of  action.  A  reading  of  tbe 
opinion  shows  that  tbe  court  intended  no 
criticism  of  the  complaint.  Upon  a  second 
trial  of  the  cause  a  motion  to  dismiss  tbe 
case  upon  the  ground  that  this  court  had 
held  the  complaint  Insufficient  was  sustained. 
The  cause  was  thereupon  dismissed. 

The  trial  court  was  evldoitly  misled  by 
tbe  unfortunate  statement  In  tbe  opinion 
that  the  complaint  was  bad. 

The  amended  rei^ication  contains  allega- 
tions wbidi  supiriy  tbe  deficiencies  in  tbe 
first  replication,  and  present  an  Issue  which 
should  be  tried. 

Tbe  Judgment  is  therefore  reversed. 

DBNISON  and  WHITrOBD,  JJ..  concnr. 


(70  Colo.  47) 
HILL   V.    HILL.    (NO.    8809.) 

(Supreme  Court  of  C!oIorado.    AprQ  4,  1921.) 

DIvoroe  4=3213— Hssband  and  wife  4:=>9t— $60 
a  month  temporary  alimony  to  wife  held  not 
abuse  of  disoreitlon,  where  wife's  prior  re- 
lease  of  husband's  ebllgatlons  was  unfair. 

In  a  wife's  snit  for  divorce,  held,  that  a 
document  not  purportins  to  be  articles  of  Sfna- 
ration.  but  a  receipt  of  $700  in  full  satiafaction 
and  discliarge  of  obligations  of  articles  of  sep- 
aration of  a  prior  date,  and  a  release  from  all 
claim  of  property  rights  now  or  hereafter  and 
"all  obligations  for  mainteDauce  and  sapport 
and  alimony"  in  the  fature,  which  is  not  fair 
and  equitable,  but  ^ves  the  wife  less  than  one- 
third  of  the  husband's  annual  income,  could 
not  be  sustained,  and  it  was  not  an  abase  of 
discretion  for  ttie  trial  court  to  award  her  $60 
a  month  temporary  alimony. 

Error  to  County  Court,  Wty  and  County 
of  Denver;   Ira  O.  Rothgerber,  Judge. 

Action  by  Jes^e  E3.  Hill  against  Richard  T. 
HUL  From  an  order  awarding  plaintiff  tem- 
porary alimony,  defendant  brings  error.  Af- 
firmed. 

H.  R.  Kaus,  of  Denver,  for  plalntUt  in 
error. 

Wayne  A.  Ounkle  and  Ralph  E.  C.  Kerwln, 
botb  of  Denver,  tor  defendant  In  errw. 

WHITFOBD,  J.  Tbe  defendant  In  error 
filed  her  petition  for  temporary  alimony, 
court  costs,  and  attorney  fees  In  tbe  divorce 
action  Instituted  by  her  against  the  plaintiff 
in  error,  wherein  she  charged  blm  wltb  stat- 
utory cruelty. 

On  tbe  hearing  of  the  petition  tbe  plaintiff 
in  error  set  up  as  a  defense  and  introduced 
in  evidence  the  following  document,  wbidi  Is 
denominated  a  property  settlement,  signed  by 
the  defendant  In  error  and  formally  acknowl- 
edged by  her  before  a  notary  public,  to  wit: 

"Know  all  men  by  these  presents,  that  I, 
Jessie  B.  Hill  (also  known  as  Jessie  May  Bill). 
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«f  the  dty  and  eoimtr  of  DenTW,  Colorado,  in 
eonaideratioii  of  the  anm  of  aeren  hundred  dol- 
lara  (9700)  to  me  in  band  paid  by  my  hnaband, 
Bichard  T.  Hill,  of  the  aame  place,  the  receipt 
of  which  ia  hereby  eonfeaaed  and  acknowledged, 
do  hereby  accept  the  aame  In  full  settlement 
of  all  claima  of  wbataoeTer  kind  which  I  have 
or  might  have  against  the  said  Bichard  T.  Hill 
for  anpport  and  maintenance  aa  his  wife,  and 
for  my  interest  in  and  .to  any  property,  real, 
perscHial  or  mixed,  which  he  now  owns,  or  may 
become  owner  of,  and  for  all  claims  for  alimony, 
if  we  ahoold  become  divorced  and  I  hereby  re- 
lease the  said  Richard  T.  Hill  of  that  certain 
obligation  contained  in  those  certidn  articles  of 
aeparation  and  the  agreement  therein,  made  and 
entered  into  nnder  date  of  May  28,  1919,  be- 
tween Bichard  T.  Hill  and  Jeasie  B.  W31, 
whereby  during  the  life  of  said  agreement  the 
said  Bichard  T.  Hill  ia  obligated  to  pay  me  the 
torn  of  forty  dollars  ($40)  per  month  for  my 
anpport 

^t  is  my  purpose  and  intention  hereby  to  re- 
lease an  daim  whatsoever  which  I  have  or 
might  have  in  any  property,  real,  personal  or 
mixed,  now  owned  by  my  said  husband,  or 
standing  in  liia  name,  or  which  he  may  hero- 
after  acquire,  and  to  release  my  aaid  husband 
tt  and  from  any  and  all  obligationa  for  mainte- 
nance and  support  and  alimony,  and  the  pay- 
■lent  of  fort?  dollars  ($40)  per  month  provided 
is  our  aaid  artidea  of  separation." 

n>e  marriage  la  not  denied,  llie  evidence 
diowed  that  the  defendant  In  error  had  ex- 
hausted the  $700  whidi  she  received  as  coo- 
peration for  signing  the  settlement  release, 
and  that  her  only  means  oC  sapprnt  was  a 
weekly  stipend  of  $16. 

PlalntUt  in  error  Is  In  the  plnmUng  bnsl- 
ness,  and  receives  on  an  average  of  $260 
iper  month,  ot  a  net  income  of  $186  per 
month.  Qilte  ooort  awarded  her  $80  per 
Booth  and  ordered  defendant  In  error  to  pay 
h^  own  conrt  coets  and  attorney  ont  of  that 
allowance. 

The  pUlntlfl  In  error  seeks  to  reverse  the 
order  of  allowance  on  the  ground  that  the 
settiement  rdease  signed  by  defendant  In 
error  Is  a  onnplete  bar  to  any  assertion  of 
right  to  temporary  alim<Hiy,  snit  m<mey,  or 
attorney's  fee. 

We  do  not  agree  with  the  contentloo  of 
counsel  for  plaintiff  In  error.  The  document 
does  not  purport  to  be  articles  of  separation, 
but  a  receipt  of  $700  In  full  satisfaction  and 
dlsduirge  of  the  obligations  of  articles  of 
separation  of  a  prior  date,  and  a  release  of 
plaintiff  In  error  from  all  daim  of  property 
ri£}it  now  and  hereafter  and  "all  obligations 
for  maintenance  and  support  and  alimony" 
in  the  fatorau  In  contracts  of  this  nature  it 
mnst  be  made  to  appear  that  the  husband 
has  dealt  fairly  and  equitably  by  his  wife  In 
the  transaction.  We  said  In  Daniels  v.  Dan- 
iels, 9  Colo.  133,  10  Pac.  667,  that  the  con- 
tract must  be  In  all  respects  fair,  reasonable, 
and  jnst,  and  that  it  must  make  suffident 


provision  for  the  maintenance  of  the  wife  ae- 
cordlng  to  the  status  of  the  parties. 

This  agreement  Is  manifestly  unfair  to  the 
defendant  In  error.  The  plaintiff  in  error 
seeks  to  free  himself  from  all  liability  on  ac- 
count of  his  wife  daring  her  natoral  life  by 
giving  her  a  Inmp  sum,  leas  than  one-third  of 
his  annual  net  InoMne.  The  agreement  is  nei- 
ther reasonable  nor  Just,  and  cannot  be  sus- 
tained. We  are  of  the  opinion  that  the 
court  did  not  abase  its  discretion  In  award- 
ing an  allowance  of  $60  per  month  for  court 
costs,  attorney's  toe,  and  temporary  alimony. 

Affirmed. 

TELI>EB  and  DBNISON,  JJ«  concur. 


(70  CohK  4U 
GOODKNIGHT  v.  HARPER  tt  al. 

(No.  9797.) 

(Supreme  (3ourt  of  O>lorado.    April  4,  1921.) 

1.  Appeal  and  error  «=366— Appeal  lies  only 
where  Judgments,  orders,  and  decrees  ars 
final. 

Oenerally,  appeals  will  only  Ue  from  Jadg- 
meats,  orders,  and  decrees  which  are  final. 

2.  Exeeuton  and  administrators  «=>5t0(2)— 
County  conrt's  qrder  approving  admlnlstra- 
tor'a  preliminary  report  not  appealable. 

County  court's  order,  approving  administra- 
tor's preliminary  report  fixing  feea  and  other 
charges  claimed  against  the  estate  I^  the  ad- 
ministrator, was  not  wpealable  to  the  district 
court,  since  it  was  a,  &ial  order  or  jadgment 
within  Bev.  St  1006,  (  7254,  nothing  being 
finally  settled  by  the  report  in  view  of  the 
services  yet  to  be  rendered  by  the  administra- 
tor, and  in  view  of  the  fact  that  approval  of 
the  report  does  not  predode  conrt  from  modi- 
fying the  order  If  subsequent  devdopments 
warrant  It 

Error  to  District  Cofsrt,  Bio  Grande  Coun- 
ty; Jesse  0.  Wiley,  Judge. 

Claim  against  the  estate  of  Henry  Beth, 
deceased,  by  John  H.  Gkwdknight,  adminis- 
trator of  the  estate,  opposed  by  Maybel  A. 
Harper  and  others,  heirs  of  the  deceased. 
From  county  court's  ordw  approving  the 
administrator's  report  allowing  such  claim, 
the  heirs  appealed  to  the  district  court.  To 
review  the  Judgment  rendered,  the  adminis- 
trator brings  error.  Reversed  and  remand- 
ed, with  directions. 

James  P.  Yeerkamp,  of  Monte  Vista,  for 
plaintiff  in  error. 

W.  Scott  Carroll,  of  Dd  Norte,  for  defend- 
ants In  error. 

BAILBT,  J.  Plaintiff  In  error,  adminis- 
trator of  the  estate  of  Henry  Seth,  deceased, 
filed  a  claim  against  the  estate  on  account  <rf 
fees    and    other    diarges,    aa    audi    offlcw, 
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amounting  to  $6,646.04,  and  retained  $5,400.- 
00,  to  apply  upon  the  same,  from  estate 
funds  In  his  bands.  Upon  presentation  of  a 
preliminary  report,  showing  among  oth«: 
things  such  charges  and  payment,  the  heirs 
entered  objections  to  the  approval  of  the 
report,  claiming  the  charges  to  be  excessive. 
Upon  hearing  the  Judge  approved  the  report, 
from  which  order  the  heirs  appealed  to  the 
district  coart  A  motion  to  dismiss  the  ap- 
peal, 4m  the  ground  that  the  report  was  not 
final  and  the  order  of  approval  interlocuto- 
ry, was  denied  and  the  court  heard  testimo- 
ny as  to  the  reasonableness  of  the  charges. 
Upon  such  hearing  the  court  fixed  the  allow- 
ance at  $1,500.00,  and  entered  Judgment  ac- 
cordingly. It  is  this  judgment  which  is  now 
here  for  review. 

[1,  2]  The  primary  question  is  whether  the 
order  approving  the  report  is  final.  The  re- 
port itself  it  not  a  final  report,  and  the 
approval  thereof  in  no  sense  closed  the  es^ 
tate,  or  finally  determined  the  question  of 
fees  for  the  administrator.  It  Is  settled  law 
that  appeals  in  general 'lie  only  from  Judg- 
ments, orders  and  decrees  which  are  final, 
and  it  is  specifically  provided  in  section 
7254,  B.  S.  1008,  that  an  ^peal  Ilea  from 
the  county  court  in  probate  matters  to  the 
district  court  only  from  final  orders  and 
Judgments.  An  earlier  act  provided  for 
such  appeals  from  all  ordets.  Judgments  and 
decrees  relating  to  probate  matters,  and  did 
not  limit  the  right  of  review  to  such  only 
as  were  flnaL  The  evident  purpose  of  the 
presrait  statute  is  to  prednde  the  review  of 
matters  in  probate  by  piecemeal,  and  it  is 
manifestly  the  duty  of  courts  to  do  anything 
which  may  properly  and  reasonably  be  done 
to  promote  such  design. 

▲  final  decree  is  declared  to  be— 

«"One  which  makes  an  end  of  the  case,  and 
decides  the  wbole  matter  in  controversy,  costs 
and  all,  leaving  nothmg  further  for  the  conrt  to 
do."     Ex  parte  Crittenden.  10  Ark.  333. 

"The  term  'final'  means  that  decree  which 
makes  an  end  of  the  case  in  the  court  below, 
and  ia  used  in  *  *  *  contrast  to  such  de- 
crees or  orders  as  are  only  progressive  to  that 
end,  as  are  merely  interlocutory."  Alexander's 
Heirs  v.  Coleman,  6  Munf.  (Va.)  32& 

"The  term  'final  judgment*  •  •  *  means 
the  ultimate  or  last  judgment  which  puts  an 
end  to  the  •  *  •  proceeding."  In  re  Smith's 
Estate,  98  Cal.  636,  33  Pac.  744. 

"A  judgment  is  not  final  unless  it  disposes  of 
the  cause,  both  as  to  the  subject  matter  and 
the  parties,  so  far  as  the  court  before  which 
it  is  pending  has  power  so  to  do."  Ragle  v. 
Dedman,  46  Ind.  App.  693,  91  N.  B.  616. 

'If  the  judgment  a  not  one  that  disposes  of 
the  whole  case  on  its  merits,  it  is  not  final." 
Hehix  V.  Butta  B.  Consol.  Min.  Co.,  129  Fed. 
837,  63  0.  C.  A.  38S. 

"A  final  judgment  from  which  an  appeal  will 
lie  is  one  that  either  terminates  the  action  it- 
self, or  operates  to  divest  seme  right  in  such 
a  manner  as  to  put  it  beyond  the  power  of  the 
court,  making  the  order  to  place  the  parties  in 


their  former  condition  after  the  expiration  of 
the  term."  City  of  Batesville  v.  Ball,  100  Ark. 
496,  140  S.  W,  712. 

In  Flint  T.  Powell,  10  Colo.  App.  66  (50 
Pac.  45),  it  Is  declared  In  the  syllabus: 

"No  appeal  can  be  successfully  prosecuted  ex- 
cept from  a  final  Judgment.  A  final  judgment 
is  an  adjudication  which  completes,  settles,  ends 
and  determines  the  rights  of  the  parties." 

And  in  Dnsing  v.  Nelson,  7  Colo.  184,  at 
page  186,  2  Pac.  922,  at  page  923,  It  is  said: 

"If  the  order  entered  in  a  canse  does  not  pat 
an  end  to  the  action,  but  leaves  something  fur- 
ther to  l>e  done  before  the  rights  of  the  parties 
are  determined,  it  is  interlocutory  and  not  finaL 
To  be  final  it  must  end  the  particular  suit  in 
which  it  is  entered." 

Whether  the  appeal  was  from  a  final 
Judgment  or  order,  therefore,  will  first  be 
determined.  The  report  itself  shows  that 
it  was  not  final.  No  one  doubts  or  questions 
this.  The  administrator  still  had  duties  to 
perform.  We  may  reasonably  assume  that 
in  the  final  report  of  the  administrator  facts 
may  appear  whidi  may  require  changes  in 
this  particular  allowance,  either  by  way  of 
increase  or  otherwise.  It  is  plainly  appar- 
ent that  the  order  under  review  does  not 
finally  determine  the  allowance  to  be  ul- 
timately made  the  administrator.  The  fil- 
ing of  this  report  neither  ended  his  services, 
nor  the  proceedings  invcdving  the  final  settle- 
ment of  the  estate.  The  report  in  fact  set- 
tled nothing  finally,  and  while  the  order 
thereon  bears  the  characteristics  of  a  for- 
mal Judgment,  no  one  will  contend  that  the 
court  could  by  the  injection  of  such  formali- 
ties change  the  law  so  as  to  make  a  Judg- 
ment final  in  fact,  which  under  the  law  and 
in  the  very  nature  of  things,  is  not  and  can- 
not be  finaL  Neither  does  the  fact  that  the 
report  was  approved,  after  hearing,  preclude 
the  court  from  modifying  this  order  should 
subsequent  developments  warrant  and  re- 
quire it. 

In  view  of  a  multitude  of  things  which 
may  occur  between  the  filing  of  the  prelimi- 
nary report  and  the  closing  of  the  estate,  It 
manifestly  was  impossible  to  then  finally  fix 
the  fees  of  admlnistrati<m.  Any  allowance 
in  this  behalf,  during  the  process  of  probate, 
of  necessity  must  be  tentative  merely,  and 
subject  to  change  in  the  light  of  future 
facts,  circumstances  and  conditions  which 
may  present  themselves.  This  view  of  the 
nature  of  orders  upon  preliminary  reports 
of  administrators  is  expressed  In  Clemes  t. 
Fox,  6  Cola  App.  377,  at  page  383,  40  Pac. 
843,  at  page  845,  where  the  conrt  said: 

"Very  strong  support  for  this  construction  is 
found  in  the  rule  which  prevails  in  most  pro- 
bate jurisdictions  with  reference  to  an  account 
not  final.  Such  accounts  are  not  conclusive 
when  the  representative  legatees  or  creditor* 
seek  a  final  settlement.    Schoultr's  Executor* 
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ft  Adminlatratora,  |  S26.    It  la  almost  univer- 
sally tme  that  periodical  accoonta  may  be  pass- 
ed  on  and  allowed,  bat  atill  remain  open  to  anb- 
leqaent  consideration." 

In  HtunUton  ▼.  Ey>wler,  11  Colo.  App.  175, 
B2  Paa  746,  the  admlnlatratrlx  presented  a 
pieUmlnary  report,  to  whicb  one  of  the 
eredltota  filed  objecttona  to  certain  Itema 
thordn  contained.  Upon  bearing  some  ob- 
jections were  sustained  and  others  oTerroled. 
From  these  rulings  an  appeal  was  taken  to 
the  district  court  In  due  course  the  case 
reached  the  Court  of  Appeals,  where  it  was 
held  that  the  rulings  from  which  the  appeal 
was  taken  were  not  final.  At  page  177  of 
U  Colo.  Aw^  at  page  746  of  (ffi  Pac,  tlie 
court  said: 

"Objectiona  to  aome  credits  claimed  by  the 
administratrix  were  allowed,  and  some  were 
disallowed,  bat  no  action  was  taken  which 
would  predude,  so  far  as  we  can  see,  these 
matters  beiog  considered  in  connection  with 
some  aobsequent  report  or  at  some  other  stage 
of  the  administratJon." 

In  Upe  T.  VoT,  21  Colo.  140,  40  Pac.  3S3, 
it  was. held  that  the  setting  aside  of  an  ap- 
praisement of  an  estate,  and  an  allowance 
made  the  widow,  was  not  a  final  order  per- 
mitting a  review  on  writ  of  error,  and  that 
the  fact  that  the  costs  were  taxed  against  her 
did  not  make  the  order  flnaL  It  was  so 
held  because  tbe  question  of  the  widow's  al- 
lowance was  not  finally  settled.  So  in  the 
case  at  bar,  the  court  upon  conclusion  of 
probate  must  fix  the  final  allowance  for  the 
administrator  and  in  so  doing  may  find  It 
necessary  to  reconsider  and  modify  the  or- 
der from  whch  this  appeal  is  prosecuted. 

While  the  county  court  may  properly  ap- 
prove preliminaiy  reports  of  an  adminis- 
trator, BtUl  the  entire  subject  remains  with 
the  court,  and  It  retains  Jurisdiction  of  the 
estate,  including  approved  reports  of  and  al- 
lowances to  the  administrator,  which  are 
always  subject  to  further  consideration  and 
adjustment  until  administration  is  finally 
dosed. 

In  Conant  v.  Machen,  27  Colo.  Aiip.  310, 148 
Pac.  872,  the  court,  in  discussing  the  right 
of  one  of  the  parties  to  appeal  to  the  dis- 
trict court  from  an  order  of  the  county  court 
approving  the  report  of  the  administrator, 
said  at  page  315  of  27  Colo.  App.,  at  page  874 
of  148  Pac.: 

"Certain  questions  debated  in  the  briefs  we 
hare  not  found  it  necessary  to  determine  or 
cmisider.  Moreover,  the  right  of  defendant  in 
error  to  appeal  from  the  order  of  the  County 
Court,  approving  the  report  of  her  brothers,  to 
the  IMstrict  Court,  is,  at  least,  doubtful,  bat 
inasmuch  as  this  question  has  not  been  raised 
by  either  side,  we  have  considered  the  judg- 
ment of  the  District  Court  as  though  the  right 
of  m)peal  waa  unquestionable." 


T.  PEOPIiB 
P.) 

Several  cases  from  this  Jurisdiction  have 
been  cited  in  sum>ort  of  the  contention  that 
the  order  appealed  from  is  final.  A  careful 
examination,  however,  discloses  that  they 
are  distinguishable  from  the  case  at  bar  in 
some  one  or  more  Important  particulars, 
which  renders  them  unavailable  as  authority 
herein.  In  each  one  of  the  cases  so  dted 
the  Judgment  was,  beyond  peradventure,  final 
in  character,  and  conclusively  closed  the 
matter  in  whldi  rendered. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  appeal,  and  remand  the 
cause  to  the  county  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion, 
with  right  reserved  in  defendants  in  error  to 
renew  their  objections  to  the  allowance  In 
question,  and  to  all  allowances,  which  have 
been  or  may  hereafter  be  made  the  adminis- 
trator, upon  the  final  settlMuent  of  the  es- 
tate. 

Judgment  reversed,  and  cause  remanded, 
with  directions. 


TELIiKR,  J.  (sitting  for  SCOTT,  0. 
and  BUKKB,  3^  concur. 


J.), 


(70  Colo.  65) 

8TILWELL  V.  PEOPLE.    (N*.  10012.) 

(Supreme  Court  of  Colorado.     April  4,  1021.) 

1.  Criminal  law  «=3400(  10)— Parol  testimony 
as  to  telegram  Inadmissible,  In  absence  of 
•howlnfl  that  telegram  oould  not  be  produoed. 

Parol  testimony  as  to  contents  of  telegram 
held  properly  excluded  as  not  the  best  evidence, 
where  no  attempt  was  made  to  show  that  the 
message  itself  could  not  have  been  produced. 

2.  Laroeny  «=>57— Wife's  testimony  as  to  ex- 
tent  of  her  illness  Inadmissible  to  show  hus- 
band stole  automobile  to  hurry  to  her  bed- 
side. 

In  prosecution  for  automobile  theft,  in 
which  defendant  claimed  that  he  had  no  crim- 
inal intent  and  that  he  took  automobile  to  hurry 
to  bedside  of  sick  wife,  refusal  to  permit  wife 
to  state  how  sick  ahe  was  heM  proper,  where 
it  is  not  claimed  that  such  fact  had  been  com- 
municated to  the  defendant. 

3.  Larceny  i8=37l  (i)— Instruction  as  to  de- 
fendant's Intention  to  convert  automobile  held 
suffloient. 

In  prosecution  for  automobile  theft,  instruc- 
tion as  to  defendant's  intention  to  permanently 
convert  automobile  to  his  own  use  held  suffi- 
cient 

Department  8. 

Error  to  District  0>urt,  Adama  County; 
S.  W.  Johnson,  Judge. 

Jack  Stllwell  was  convicted  of  stealing  an 
automobile,  and  he  brings  error  and  asks  the 
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taaoanee  of  ■  mperaedesB.    Snpenedeaa  de- 
nied, and  judgment  affirmed. 

F.  T.  Johnson  and  S.  H.  Johnson,  botb  oC 
Denver,  for  plalntlfl  In  error, 

Victor  B.  Keyea,  Atty.  GoIh  and  Charles  B. 
Conlee,  Asst  Atty.  Gen.,  for  the  People. 

BDRKB,  J.  Plalntur  tn  error  (hereinafter 
referred  to  as  defendant  was  Informed 
against,  tried,  convicted,  and  sentenced  to  the 
penitentiary  for  a  term  at  from  three  to  four 
years,  for  stealing  an  ant<»nobU&  To  review 
that  Judgment  he  brings  error  and  asks  the 
Issuance  of  a  supersedeas. 

Defendant  admitted  taking  the  car  In  the 
nighttime  from  the  owner's  garage  and  with- 
out his  c<»sent,  giving  the  officers  a  false  ex- 
planation of  his  possession  thereof,  and  re- 
taining It  nntll  apprehended,  approximately 
two  months  after  the  alleged  theft.  His  de- 
fense was  absence  of  criminal  Intent..  The 
questions  necessary  for  our  consideration  are 
thus  limited  by  the  dosing  miragraph  of  the 
reply  brief: 

"We  are  willing  to  stand  or  fall  upon  the 
sole  proposition  that  tlie  coart  erred  in  ex- 
cluding certain  evidence  tending  to  support  the 
defendant's  theory  of  defense,  and  erred  in 
refusing  to  give  instructions  numbered  2  and 
8  as  requested  by  the  defendant." 

[1,2]  A  careful  examination  of  this  record 
disciosea  that  the  court  permitted  a  mosf 
minute  account  of  the  drcumstauces  under 
which  defendant  claimed  he  took  the  car,  t  e., 
that  his  wife  was  sick  and  be  was  out  of 
funds  and  hurrying  to  her  bedside.  He  was 
not  permitted  to  state  the  contents  of  a  tele- 
gram advising  him  of  his  wife's  Illness,  be- 
iQse  it  was  not  the  best  evidence.'  No  at- 
tempt was  made  to  show  that  the  message 
Itself  could  not  be  produced.  The  court  re- 
fused to  permit  the  wife  to  state  Just  how 
sick  she  was.  It  was  not  claimed  that  fact 
bad  been  communicated  to  the  defendant; 
hence  It  was  clearly  immaterial.  In  no  other 
way  was  this  evidence  limited  by  the  court. 
[S]  Defendant's  requested  Instructions  num- 
bered 2  and  3  are  to  the  effect  that  to  con- 
stitute tlie  crime  the  car  must  have  been 
taken  by  tlie  defendant  with  the  Intention 
then  and  there  of  permanently  converting  it 
to  bis  own  nse.  That  propositiin  is  amply 
covered  by  the  following  language  of  instruc- 
tions given. 

"Larceny  is  the  felonious  stealing,  taking, 
and  carryhig  away  the  personal  goods  or  chat- 
tels of  another." 

"The  evidence  must  show  beyond  a  reason- 
able doubt  that  *  *  •  the  same  was  taken 
with  felonious  intent  on  the  part  of  the  de- 
fendant te  *  *  *  steal  *  •  •  said  auto* 
mebfla.** 

In  the  admission  of  evidence  and  Instruc- 
tlons  to  the  Jury  defendant's  rlgihts  were  ful- 
ly protected. 


No  reversible  error  appearlniTi  tbe  super* 
sedeaa  Is  denied  and  the  Judgment  afflrmed. 

TBLLBB,  J.  (sitting  for  SCOTT.  0.  J.),  and 
BAILBY,  J.,  concur. 


SCHNEIDER  v.  GREEN. 


(7i>  c?io.  m 
(No.  99M.) 


(Supreme  Oonrt  of  Colorado.    April  4,  192L) 

Sales   i8=»39l(8)  —  lastructloa    on   effect   af 
breach  of  warranty  of  traotlon  esglne  ap* 
proved. 
In  an  action  on  warrant  of  a  traction  en- 
gine, an  inatruction  that  if  the  Joiy  find  from 
a  fair  preponderance  of  the  evidence  that  the 
defendant  warranted  the  engine  and  agreed  tp 
take  it  back  and  refund  the  price  npon  failure 
of  warranty  they  shonid  find  for  plaintUf  for 
the  price,  but  if  they  found  no  such  warranty 
and  promise  they  shonid  find  for  the  defendant, 
Aeld  proper. 

Error  to  District  Gonrt,  Logan  County;  L. 
O.  Stephenson,  Judge. 

Action  by  Charles  F.  Greoi  against  Fred 
Schneider.  Judgment  for  plaintiff,  and  de- 
fendant brings  error  and  prays  for  super- 
sedeas. Supersedeas  denied,  and  Judgment 
affirmed. 

Mnnson  &  Munson,  of  Sterling,  for  plain- 
tiff In  error. 

S.  B.  Naugle  and  M.  a  Leh,  both  of  Ster- 
ling, for  defendant  in  error. 

WHITFOBD,  J.  The  plaintiff  in  error, 
defendant  below,  sold  the  defendant  In  er- 
ror, plaintiff  below,  a  tractor  engine  for  ?!,- 
000,  the  complaint  alleged  that  the  defendant 
made  certain  warranties  as  to  the  quality 
and  condition  of  the  tractor  engine,  and 
promised  that  If  the  purchaser  should  find 
the  engine  In  a  condition  otherwise  than  as 
represented  by  him  the  purchaser  might  re- 
turn the  tractor,  and  that  the  purchase  price 
thereof  would  be  refunded.  It  Is  further 
alleged  that  the  engine  was  not  in  good  work- 
ing order  or  in  flrst-class  condition  as  repre- 
sented, and  that  the  plaintiff  returned  the 
engine  to  the  defmdant,  and  demanded  the 
return  of  the  purchase  price,  which  was  re- 
fused. The  answer  admits  the  sale  for  $!,• 
000  and  the  offer  to  return  the  engine  and  to 
refund  the  purchase  price.  There  was  a 
verdict  and  Judgment  for  |1,11S0.  The  plain- 
tiff on  motion  for  new  trial  remitted  132.23, 
the  amount  of  the  verdict  in  excess  of  the 
purchase  price  and  interest  Defendant  be- 
low brings  error,  and  prays  for  supersedeas. 

The  plaintiff  tn  error  waives  all  assign- 
ments of  error  except  as  to  the  instructlmis 
given  and  refused  with  respect  to  the  meas- 
ure of  damages.    We  have  examined  all  at 
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the  Inatmctlona  In  the  caae,  and  we  are  ol^ 
Qie  opinicHi  that  the  Issues  were  fairly  sub- 
mitted to  the  Jnry,  The  Jiiry  were  charged, 
In  sabstance,  that  if  they  should  find  from 
a  fair  preponderance  of  the  evidence  that 
the  defendant  did  warrant  the  engine  and 
agreed  to  take  It  back  and  refund  the  pur^ 
chase  price  upon  a  failure  of  the  warranty, 
then  their  verdict  should  be  for  the  plaintur 
In  the  snm  of  $1,000  and  Interest;  and,  on 
the  other  hand,  that  If  they  should  find  no 
Euch  warranty  and  promise  were  made  by 
the  defendant,  then  th^  verdict  should  be- 
for  the  defendant 

We  find  no  error. 

Snitersedeas  denied.    Judgment  affirmed. 

TBIiLER  and  DENISON,  33.,  ooncor. 


(70  Goto.  37)- 

DAVIS  V.  DAVIS.     (No.  9753.) 

(Supreme  Conrt  of  Colorado.    April  4,  1921.) 

1.  jDdgment  «=>948(i/2)— Plea  of  former  ad- 
jHdicatien  held  not  plea  to  Jarladlctlon. 

In  action  by  wife  for  divorce,  a  plea  by 
defendant  of  a  jadgment  of  another  state  grant- 
ing the  hnsband  a  divorce  was  not  a  plea  to  the 
jurisdiction,  since  the  court  had  jurisdiction  of 
the  cause  and  parties;  the  mere  fact  that  they 
were  not  man  and  wife  not  affecting  that  juris- 
£ction. 

2.  Divorce  «=:>328— Coart  not  bound  by  decree 
of  divorce  In  absence  of  appearance  by  de- 
fendant. 

Dnder  the  foil  faith  and  credit  clause  of 
the  national  Constitntion  (article  4,  {  1)  a  state 
eonrt  is  not  bound  by  a  decree  of  divorce  of 
the  court  of  another  state,  where  the  record  of 
each  foreign  conrt  shows  no  appearance  by  de- 
fendant, nor  personal  service  on  him,  bnt  the 
court  la  reqnired  by  comity  to  respect  it,  and 
to  give  it  force,  unless  there  ia  some  great 
reason  to  the  contrary,  and  may  lawfuUy  try 
the  qnestion  whether  the  decree  was  fraudu- 
lently procured. 

3.  Jadgneat  4=»490( I)— Collateral  attack  per- 
mitted. 

A  collateral  attack  on  a  judgment,  rendered 
without  sufficient  service,  is  permissible. 

4.  Judgment  «=38I8(2)— Foreign  Judgments  on 
lasHlRclent  service  subject  to  oollaterai  attack. 

Act  Cong.  May  28,  1790  (U.  S.  Comp.  St. 
I  1519),  as  to  full  faith  and  credit,  requires 
a  state  conrt  to  recognize  the  judgment  of 
courts  of  other  states  to  the  same  extent  as 
it  does  its  own,  but  neither  such  act  or  comity 
prevents  a  collateral  attack  on  a  foreign  judg- 
ment, rendered  without  sufficient  service. 

5.  Judgment  ^3949(3)  —  Pleading  of  prior 
judgment  in  foreign  state  must  show  that  for- 
eign court  had  jurisdiction  of  parties  and 
subject-matter. 

It  was  necessary  for  defendant,  pleading 
prior  foreign  judgment,  to  allege  that  the  for- 
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eign  conrt  had  jurisdiction  of  the  parties  and 
subject-matter,  because  that  is  a  matter  of  the 
law  of  the  foreign  state,  bnt  elsewhere  one  of 
fact  to  be  pleaded,  proved,  and  submitted  to  the 
jury  like  other  facts. 

6.  Jadgment  «s>8l8(6)— Jurtedlotloa  of  foreign 
court  assailable. 

Even  against  the  full  faith  and  credit  dause 
of  the  federal  C!onstitation  (article  4,  I  1),  it 
is  permitted  to  assail  the  jurisdiction  of  a 
court  of  another  state,  and  to  prove  facts  which 
negative  the  same. 

7.  Divorce  ®=»33 1— Foreign  divoroe  en  con* 
struotive  service  no  bar  to  proceeding  for  ail- 
Moay. 

A  judgment  of  divorce,  obtained  by  a  hus- 
band in  a  foreign  state  upon  constructive  serv- 
ice alone,  is  no  bar  to  a  proceeding  by  the  wife 
to  obtain  alimony. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Suit  by  Anna  J.  Davis  against  Robert  W. 
Davis,'  Jr.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

L.  J.  Stark,  of  Denver,  for  plaintiff  ir 
error. 

John  T.  Bottom  and  Dana,  Blount  &  Silver- 
stein,  all  of  Denver,  for  defendant  In  erroi 

DENISON,  J.  In  May,  1918,  Anna  J.  Davlf, 
!)rouf:ht  suit  In  the  Denver  district  court 
against  Robert  W.  Davis  for  divorce  and 
alimony,  alleglni;  desertion,  honsupport,  and 
adultery,  and  claiming  a  share  of  the  prop- 
erty In  his  name  and  possession.  The  de- 
fendant pleaded  a  decree  of  divorce,  granted 
him  by  the  district  conrt  of  Ada  county, 
Idaho,  in  1915,  as  res  adjudicata,  and  alao, 
it  wonld  seem,  In  abatement,  as  a  plea  to  the 
JurlsdlcHnn.  The  plaintiff  replied,  denying 
the  jurisdiction  of  the  Idaho  court  over  the 
parties  or  subject-matter,  and,  as  a  fourth 
replication,  alleged  that  defendant  deserted 
her  In  1912,  and  fraudulently  and  secretly 
procured  the  decree  in  the  answer  mentioned, 
while  she  was  still  domiciled  In  Denver,  with- 
out service  on  her  or  appearance  by  her,  and 
without  notice  to  her,  fraudulently  prevent- 
ing actual  notice  to  her  by  omitting  the  mid- 
dle Initial  in  each  of  their  names  and  by 
giving  her  address  as  merely  Denver,  though 
well  knowing  her  address  by  street  and  num- 
ber. When  the  case  was  called  for  trial 
defendant  moved  to  dismiss  for  want  of  ju- 
risdiction, on  the  ground  of  the  Idaho  decree; 
and  the  motion  was  granted.  Plaintiff  brings 
error. 

[1]  The  defense  above  mentioned  was  not 
a  plea  to  the  jurisdiction,  but  an  ordinary 
plea  of  former  judgment.  See  8  Chltty,  PI. 
930;  Hallack  v.  Loft,  19  Cola  74,  81,  34  Paa 
568.    The  Denver  court  had  jurisdiction  of 
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the  canse  and  parties  as  In  a  case  for  dls- 
Bolntlon  of  partnership;  that  the  parties  were 
not  partners  or  not  man  and  wife  conid  not 
ailect  that  Jurisdiction. 

Former  Judgment  or  res  adjudlcata  is  a 
plea  in  bar,  while  a  plea  to  the  Jurisdiction 
is  in  abatement.  The  plea  stated  a  defense, 
but  upon  the  question  of  Jurisdiction  the 
existence  or  nonexistence  of  a  defense  is  Im- 
material. El  Paso  County  T.  Colorado 
Springs,  66  Colo.  Ill,  180  Pac.  301. 

For  the  purposes  of  this  suit  the  motion  to 
dismiss  was,  in  effect,  the  same  as  a  motion 
for  Judgment  on  the  pleadings  or  a  demur- 
rer to  the  replication  (the  last  was  the  prop- 
er way  to  reach  the  question),  and  so  admit- 
ted, the  truth  of  the  replication.  The  motion, 
therefore,  should  have  been  denied  if  the 
fourth  replication  was  good. 

[2]  Since  the  Idaho  record  shows  no  ap- 
pearance by  defendant  nor  personal  service 
on  her,  we  are  not  bound  by  that  decree  un- 
der the  full  faith  and  credit  clause  of  the 
national  Constitution  (article  4,  S  1)-  Had- 
dock V.  Haddock,  201  U.  S.  562,  26  Sup.  Ot 
526,  60  L.  Ed.  867,  6  Ann.  Caa.  1;  Perkins  v. 
Perkins,  225  Mass.  82,  113  N.  E.  841,  L.  R. 
A.  1017B,  1028.  But  we  are  required  by 
comity  to  respect  it  and  to  give  It  force  un- 
less there  is  some  grave  reason  to  the  con- 
trary. Felt  V.  Felt,  68  N.  J.  Eq.  606,  45  Atl. 
105,  49  Atl.  1071,  47  L.  B.  A.  546,  83  Am. 
St  Rep.  612.  Since  this  state  may  refuse  It 
recognition,  Kenner  y.  Kenner,  139  Tenn. 
211,  201  S.  W.  779,  L.  R.  A.  1918E,  587,  It 
may  recognize  the  decree  on  such  terms  as 
seem  fit.  Haddock  v.  Haddock,  201  U.  S. 
570,  26  Sup.  Ct.  525,  50  L.  E3d.  867,  5  Ann. 
Cas.  1.  We  may,  then,  lawfully  try  here  the 
question  whether  the  decree  was  fraudulently 
procured  In  Idaho. 

[3,  4]  Ought  we  in  comity  to  refuse  to  do 
so?  The  basis  of  comity  in  these  nttitters  is 
the  principle  that  we  ought  to  give  to  the 
decrees  of  other  states  that  force  whldi  we 
would  wish  them  to  give  to  ours.  The  act 
of  Congress  of  May  26,  1790  (U.  8.  C!omp. 
St  {  1519),  as  to  full  faith  and  credit,  re- 
quires us  to  recognize  the  Judgment  of  other 
states  to  the  same  extent  as  we  do  our  own. 
To  recognize  the  decree  to  the  extent  re- 
quired to  affirm  the  Judgment  in  this  case, 
however,  would  give  It  greater  force  than 
we  give  our  own,  since  in  this  state  we  per- 
mit collateral  atta<^  on  a  Judgment  ren- 
dered witlumt  sufficient  service.  Wilson  ▼. 
Hawthorne,  14  Cola  530,  24  Pac.  548,  20  Am. 
St  Rep.  290.  See,  also,  Hallack  t.  Loft  19 
Colo.  74,  82,  34  Pac.  568;  Crippen  v.  Ditch 
Co.,  32  Colo.  447,  460,  76  Pac.  794.  We  ought 
not  to  wish  other  states  to  give  our  Judg- 
ments such  force  in  their  territory,  and  neith- 
er law  nor  comity  requires  it. 

Again,  Idaho's  right  to  grant  the  divorce 
upon  substituted  service  is  based  on  the  the- 
ory that  each  state  has  full  rights  over  the 


status  of  her  citizens.  Haddodc  t.  Haddodc. 
201  U.  S.  570,  26  Sup.  Ct  525,  60  I*  Ed.  867, 
6  Ann.  Cas.  1,  and  that  the  status  of  mar- 
riage is  a  res,  and  so  divorce  Is  a  matter  in 
rem,  and  Justifies  Jurisdiction  upon  the  prin- 
ciple stated  in  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  Ed.  666.  Have  we  less  right  over 
the  status  of  our  citizens  than  Idaho  over 
that  of  hers?  If  we  decline  to  consider  the 
sufficiency  of  the  proceedings  there,  we  are 
deprived  of  that  right  We  lose  control  of 
the  status  of  our  citizen,  the  plaintiff  below. 
Haddock  v.  Haddock,  201  U.  S.  573,  26  Sup. 
Ct  626,  60  L.  Ed.  867,  6  Ann.  Cas.  1.  Com- 
ity ought  to  be  reciprocal.  It  would  not  be 
if  we  should  hold  with  defendant  in  error. 
Id. 

The  fourth  r^Ucatlon  was  therefore  good, 
and  the  motion  to  dismiss  should  have  been 
denied  on  that  ground. 

[B]  There  is  another  and  more  obvious  rea- 
son why  the  motion  should  have  been  denied. 
It  was  necessary  for  defendant  to  allege  that 
the  Idaho  court  had  Jurisdiction  of  the  par- 
ties and  subject-matter,  because  that  is  a 
matter  of  the  law  of  Idaho,  a  question  of  law 
in  that  state,  but  elsewhere  one  of  fact,  to  be 
pleaded,  proved,  and  submitted  to  the  Jury 
like  other  facts.  The  rule  is  elementary. 
1  Chitty,  Pi.  216;  Polk  v.  Butterfleld,  9  Colo. 
327,  12  Pap.  216;  Atchison,  etc.,  v.  Betts,  10 
Colo.  430,  437,  15  Pac.  821;  Wolf  v.  Burke, 
18  Colo.  264,  268,  32  Paa  427,  19  L.  R.  A. 
792;  WeUs  V.  Schuster-Hax  Nat  Bank,  23 
Colo.  534,  536,  48  Pac.  809;  Ancient  Order, 
etc.,  V.  Dlx(»,  45  Colo.  95,  100,  100  Pac.  427 ; 
16  Cye  884,  20  C«it  Dig.  col.  93,  E}v.  {  51 : 
First  Dec.  Dig.  &  2nd  Dec.  Dig.  Et.  {  85. 

Defendant,  as  he  onght,  alleged  the  fact, 
and  plaintiff  traversed  it  The  Jurisdiction, 
then,  of  the  Idaho  court  was  at  issue,  and 
that  issue  should  have  l>een  tried,  with  such 
evidence  as  to  the  law  of  Idaho,  the  doinlcUe 
of  the  parties,  and  other  matters  affecting 
that  Jurisdiction,  as  might  be  competent. 
Thompson  v.  Whitman,  18  Wall.  457,  21  h. 
Ed.  897.  See,  alsa  Haddock  v.  Haddock, 
supra;  Andrews  v.  Andrews,  188  17.  S.  14, 
23  Sup.  Ct  237,  47  L.  Ed.  366. 

[61  Even  against  the  full  faith  and  credit 
clause  it  is  permitted  to  assail  the  Jurisdic- 
tion of  a  court  of  another  state  and  to  prove 
facts  which  negative  the  same.  Andrews  T. 
Andrews,  supra;  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  Ed.  897;  Rose  v.  Himely,  4 
Cranch,  241,  269,  2  L.  Ed.  608;  Wisconsin  t. 
Pelican  Ins.  Co.,  127  U.  S.  266,  291,  8  Sup.  Ct 
1370,  32  L.  Ed.  239. 

[7]  It  is  claimed  by  plaintiff  in  error  that, 
even  If  the  Idaho  divorce  were  valid,  she  is 
entitled  to  be  heard  as  to  alimony.  In  this 
we  think  she  is  right  Alimony  Is  in  person- 
am and  not  in  rem.  A  wife  could  not  get  it. 
In  a  suit  brought  by  her,  upon  constructive 
service  alone  (19  C  J.  287),  unless,  perhaps, 
as  to  property  witliin  the  territorial  Jurisdlc- 
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Uon  of  the  court  to  wUdt  she  applied  for 
divorce.  How,  then,  can  he  bar  her  right  to 
it  upon  snch  service?  Spradllng  v.  Spradllng 
(OkL)  181  Pac.  148,  and  the  cases  there  cited, 
together  with  the  cases  cited  above,  seem  to 
settle  the  question  in  her  favor.  What  is  said 
as  to  alimony  is  equally  applicable  to  the 
question  of  property  rights. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  In- 
consistent herewith. 


(7<»  Colo.  29) 
THOMAS 


V.   THOMAS.    (N».   9587.) 


(Supreme  Court  of  Ck>lorado.    April  4,  1921.) 

>.  GKts  «=>4— Essentials  of  "gift  Inter  vivos" 
stated. 

The  easentialB  of  a  gift  inter  vivos  are  a 
clear  and  unmistakable  intention  to  make  a  gift, 
and  the  consummation  of  such  intention  by 
those  acts  which  the  law  requires  to  divest  tlie 
owner  and  invest  the  donee  with  the  right  of 
property. 

[Ed.  Note.— S'or  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qift 
Inter  '^voa.] 

2.  Gifts  9=3 1 7— Completed  when  donor  trass- 
fers  to  donee  dominion  ever  the  property. 

The  gift  is  completed  when  the  donor  trans- 
fers to  the  donee  dominion  over  the  property, 
which  transfer  must  be  according  to  the  nature 
of  the  rea,  and  may  be  actual  or  constructive 
and  RymboUcal. 

3.  CorperatiOBS  «=>  143— Title  te  shares  passe* 
by  transfer  en  books,  certificate  not  being 
necessary. 

Title  to  corporate  stock  passes  to  buyer  by 
transfer  on  the  corporation's  books;  the  cer- 
tificate evidencing  ownership  not  being  neces- 
sary. 

4.  Gifts  «=>29-Glft  oT  stock  completed  by 
transfer   on    corporation's   books. 

A  gift  of  corporate  stodc  is  complete  when 
the  stock  has  been  transferred  to  the  donee  on 
the  books  of  the  corporation;  the  transfer  of 
the  stock  on  the  corporation's  books  constitut- 
ing a  delivery  to  the  donee. 

5.  Corporations  «=>  155  (4)— Dividends  payable 
te  owaer  of  raoord. 

Dividends  are  paid  not  to  the  persons  hold- 
ing stock  certificates,  but  to  the  owners  of 
sliares  of  stock  as  shown  on  the  books. 

6.  Hmband  and  wife  4s>l38(IO)— Wife  held 
entitled  to  proceeds  of  sale  of  her  stock 
from  hnsbaad's  brother,  to  whom  husband 
had  sold  It,  notwithstanding  equity  between 
bnsband  and  brother. 

Wife  owner  of  corporate  stock  was  entitled 

to  recover  the  proceeds  of  the  unauthorized 

■ale  thereof  from   her  husband's   brother,   to 

whom  her  husband  had  ordered  the  stock  trans- 

'  ferred  on  the  books,  and  who  had  sold  the 


stock  to  others,  fbongb  he  had  paid  the  hus- 
band more  for  the  stock  than  it  was  woHh, 
and  bought  it  to  help  her  husband;  the  wife 
being  entitled  to  relief  notwithstanding  equities 
between  her  husband  and  his  brother. 

Burke  and  Denison,  JJ.,  dissenting. 

En  Sana 

Error  to  District  Court,  City  and  County 
of  Denver;  O.  C.  Butler,  Judge. 

Action  by  Lizzie  M.  Thomas  against  Theo- 
dore H.  Thomas.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

George  C.  Manly,  of  Doiver,  for  plaintiff 
in  error. 

Edwin  W.  Hurlbut,  of  Denver,  and  Thorn- 
ton H.  Thomas,  of  Nederland,  for  defendant 
in  error. 


TELLER,  J.  Defendant  in  error  bad 
Judgment  in  an  action  to  recover  from  plain- 
tiff in  error  the  proceeds  of  a  sale  of  shares 
in  a  mining  company  which  stood  in  her  name 
on  the  books  of  the  company  the  certificate 
for  which,  however,  had  been  left  In  a  safe 
used  Jointly  by  her  husband  and  the  plaintiff 
in  error. 

The  substance  of  the  errors  assigned  is 
that  the  finding  and  Judgment  of  the  court 
are  contrary  to  the  law  and  the  evidence. 

The  plaintiff's  cause  of  action  Is  that  de- 
fendant, (Without  authority  therefor,  sold 
stock  .which  t>elonged  to  her  and  refused  to 
account  for  the  proceeds. 

The  answer  admits  that  the  shares  sold 
formed  a  part  of  a  block  standing  in  plain- 
tiff's name  on  the  books  of  the  corporation, 
but  alleges  that  they  were  transferred  to 
her  by  her  husband  for  convenience  only,  he 
being  still  the  owner.  It  admits  also  that 
the  stock  In  question  was  transferred  to  de- 
fendant on  the  books  of  the  corporation,  but 
denies  that  it  was  done  wrcHigfully.  The 
other  matters  of  defense  were  struck  out  on 
motion.  The  only  question,  then,  to  l>e  deter- 
mined, is  as  to  the  ownership  of  the  stock 
sold. 

The  court  adopted  special  findings  of  the 
Jury:  (1)  niat  plaintiff's  husband  made  her 
a  gift  of  the  stock;  (2)  that  the  transfer  to 
her  was  not  colorable  merely. 

Mr.  Drumm,  who  bought  one-half  of  the 
shares  in  question,  testified  that  defendant 
told  him  the  shares  belonged  to  plaintiff  (ab- 
stract, p.  36).  Defendant  wrote  to  his  brother 
(folio  373,  quoted  in  opinion  of  trial  court,  p. 
29,  Supp.  Ab.)  that  he  told  Drumm  that  plain- 
tiff .wished  to  sell  1,000  shares;  that.  If 
Drumm  would  take  500  shares,  he,  defendant, 
would  take  5(X)  shares,  "and  he  bit  and  the 
deal  was  made." 

It  is  not  disputed  that  the  stock  was  trans- 
ferred to  plaintiff  on  the  books  of  the  com- 
pany by  order  of  her  husband  the  original 
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owner  of  It  Defendant  being  aware  of  the 
transfer  and  the  purpose  for  which  It  was 
made,  and  having,  according  to  his  own  writ- 
ten statement,  sold  the  stock  as  plalntifTs, 
.with  what  propriety  can  be  now  assert  that, 
as  a  matter  of  law,  it  was  not  hers?  Was 
not  the  trial  court  fully  justified  in  holding 
that,  as  against  defendant,  at  least,  the  stock 
belonged  to  plaintiff? 

.[1,2]  But,  regardless  of  defratdant's  admis- 
sions, the  judgment  is  right;  the  nndispnted 
evidence  showing  a  completed  gift.  The  es- 
sentials of  a  gift  inter  vivos  are:  (1)  A 
clear  and  unmistakable  intention  to  make 
the  gift;  and  (2)  the  consnmmatlon  of  such 
intention  by  those  acts  wMch  the  law  re- 
anires  to  divest  the  donor,  and  Invest  the 
donee  with  the  right  of  property.  20  Oyc. 
1194,  1195.  In  this  case  the  intent  of  the 
donor  is  established  both  by  his  testimony  on 
the  trial  and  his  order  to  transfer  the  shares. 
As  has  often  been  stated,  a  gift  Is  completed 
when  the  donor  transfers  to  the  donee  do- 
minion over  the  property.  Such  transfer 
must  be  according  to  the  nature  of  the  res. 
It  may  be  actual,  or  constructive  and  symbol- 
icaL  Brown  v.  Brown's  Adm'r,  43  Ky.  (4 
B.  Mon.)  535;  Pennington  v.  Gittlngs,  2  Gill 
&  J.  (Md.)  208;  Pitts  v.  Mangum,  2  Bailey 
(S.  C.)  588;  Gannon  v.  McGulre,  160  N.  Y. 
476,  55  N.  B.  7,  73  Am.  St  R^.  694.  A  deliv- 
ery of  possession,  with  intent  to  pass  a  pres- 
ent ris^t  of  property,  is  a  completed  gift 
Young  T.  Young,  80  N.  Y.  422,  36  Am.  Rep. 
634. 

The  qnestl<m  being  as  to  .what  acts  shall 
establish  a  passing  of  title,  there  Is,  and  in 
the  nature  of  things  can  be,  no  difference 
between  the  evidence  necessary  to  prove  title 
in  case  of  a  sale  and  in  case  of  a  gift 

[3]  In  a  sale  title  to  shares  passes  by 
transfer  on  the  corporation's  books,  and  the 
certificate  evidencing  ownership  is  not  neces- 
sary to  the  ownership.  Waterworks  Co.  v. 
Holme,  49  Colo.  412-428, 113  Pac.  501.  When 
shares  have  been  transferred  cm  the  corpora- 
tion books  the  title  has  passed,  and  the  trans- 
feree is  a  shareholder.  Valleyview  Co.  v. 
Whitehead,  66  Colo.  287,  180  Pac.  737.  This 
is  the  general  rule. 

In  Colton  V.  Williams,  66  HI.  App.  466,  a 
husband  holding  shares  of  stock  as  an  heir 
of  his  first  wife  notified  the  corporation 
which  Issued  the  stock  that  he  had  given  the 
shares  to  his  second  wife.  Her  name  being 
Identical  with  that  of  the  first  wife.  It  was 
considered  unnecessary  to  make  a  transfer 
on  the  books.  The  husband  having  died,  the 
first  .wife's  certificate  being  found  among  bis 
papers,  his  executors  claimed  the  shares. 

In  affirming  the  judgment  which  sustained 
the  gift  the  court  says: 

"The  title  to  stock  is  created  by  registry  in 
the  books  of  the  corporation.  The  certificiite 
is  not  the  stock  itself,  bat  only  evidence  of  the 
oinwnhip  of  the  stock.    It  lias  value  only  as 


such  evidence,  and,  apart  from  the  shares 
which  it  represents,  it  is  utterly  worthless.  It 
is  not  essential,  and  a  registered  stoclcholder 
may    exercise    all    his    privileges   without   it 

•  •  •  Cook  on  Stock  and  Stockholders,  | 
10;   Beach    on    t»rivate   Corporations,    {    972. 

•  •  »  Whether  the  findings  of  the  certificate 
in  that  place  [deceased's  safe]  was  sufficient 
to  justify  a  conclusion  that  it  had  never  been 
delivered,  and  overcome  his  statement  that  he 
had  given  the  stock  to  her,  we  deem  it  needless 
to  inquire,  since  the  delivery  of  the  certificate 
was  not  essential  to  the  transfer." 

[4]  That  the  rule  whidi  applies  to  sales^ 
of  shares  should  apply  to  gifts  of  shares,  as 
above  asserted,  is  conclusively  established  by 
the  case  of  Robert's  Appeal,  85  Pa.  84.  A 
gift  of  1100,000  worth  of  stock  in  the  Penn- 
sylvania Railroad  Company  had  been  made 
by  a  man  to  his  niece,  the  stock  transferred 
upon  the  company's  books,  and  the  certifi- 
cates retained  by  the  donor.  They  were 
found  In  an  envelope  in  his  safe  after  his 
decease.  The  stock  was  claimed  by  the  ex- 
ecutors of  the  donor's  wIU.  The  Pennsylva- 
nia Supreme  Court  held  that  the  transfer  <m 
the  books  .was  a  complete  conveyance  of 
the  shares  to  the  donee,  and  that  the  reten- 
tion of  the  certificates  by  the  Aoaor  was  im- 
material. Inasmuch  as  be  oould  not  change 
the  ownership  of  the  shares  evidenced  by 
their  registry,  without  consent  of  the  dcmea 
The  court  said: 

"It  is  to  be  observed  at  the  outset  that  here 
was  a  complete,  perfect  and  absolute  transfer 
of  the  legal  titie  to  Miss  Foster.  The  shares 
were  transferred  to  her  on  the  books  of  the 
company,  by  direction  of  the  owner,  and  new 
certificates  were  taken  out  in  her  name.  The 
plaintiff  stands  in  no  need  of  legal  or  equitable 
remedies  to  complete  her  legal  titie.  The  only 
relief  which  she  needs  and  prays  for  la  that 
her  title  be  relieved  from  the  claims  of  the  ad- 
ministrators and  trustees  of  Mr.  Thompson's 
estate.  *  *  *  It  is  not  a  case,  therefore,  of 
an  incomplete  voluntary  gift  or  of  a  merely 
equitable  titie  to  a  chose  in  action,  acquired 
by  an  assignment  wliicb  remains  in  the  posses- 
sion of  the  assignor.  •  •  •  But  here  the 
gift  is  complete  by  the  delivery  of  the  thing 
itself,  for  transferring  the  shares  to  her  upon 
the  books  of  the  company  is  putting  her  in 
complete  possession  of  the  thing  assigned,  and 
clotliing  her  with  a  complete  legal  title.  It 
stands  in  the  place  of  a  delivery.  Such  an  act 
performs-  predsely  the  office  which  an  actual 
delivery  would  perform  if  it  were  a  chattel.  It 
is  as  complete  a  delivery  as  the  nature  of  the 
thing  will  admit  of.  There  can  be  no  dearer 
evidence  of  a  design  to  part  with  the  right  of 
property  in  favor  of  another  than  an  absolute 
transfer  of  the  legal  titie  to  her  for  her  own 
use.  Retaining  in  his  possession  the  certifi- 
cates which  are  in  her  name,  and  which  he 
could  not  use  without  her  consent  cannot  undo 
or  qualify  the  decisive  ownersliip  with  whidi 
he  had  invested  her  by  the  actual  transfer  to 
her  on  the  books  of  the  company.  The  best  * 
evidence  of  her  ownership  is  the  transfer  on 
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the  booki  of  the  eonpaay.  7%e  certificates 
were  bat  aecondarjr  evidence  of  her  ownership, 
and  only  nseful  for  purposes  of  transfer.  They 
were  noddng  more  than  the  official  dedaration 
b;  the  company  of  what  already  appeared  upon 
their  books." 

The  only  way  In  which  shares  may  be  de- 
llTered  so  as  to  constitute  a  'valid  gift  ia 
by  transfer  of  same  on  the  hooka  of  the 
corporation.    Pennington  ▼.  Oittings,  snpra. 

[S]  The  universal  rule  Is  that  dividends 
are  paid,  not  to  the  persona  holding  stock 
certificates,  but  to  the  owners  of  shares  as 
shown  on  the  books  of  the  corporation.  Can 
it  be  doubted  that  defendant  in  error  could 
have  compelled  the  payment  to  her  of  any 
dividends  declared,  without  presenting  the 
certificate  therefor? 

[6]  It  is  said,  however,  that  the  equities 
are  with  Theodore,  inasmudi  as  he  bought 
stock  for  more  than  it  was  worth  at  the 
time  and  because  he  bought  It  in  order  to 
help  his  brother.  Of  course,  if  those  were  the 
(acts,  it  would  not  'militate  against  the 
Judgment.  Mot  infrequently  Judgments  cause 
hardships  to  litigants.  If  the  equities  were 
with  Theodore,  as  between  him  and  his  broth- 
er, that  would  afford  no  reason  for  denying 
to  plaintur  the  relief  to  which  she  is  nnqnes- 
tionabljr  entitled  as  owner  of  the  shares. 

The  second  defense,  which  attempted  to 
inject  into  the  case  this  controversy  between 
defendant  and  his  brother  Thornton,  was 
struck  out  oa  motion.  It  is  not  before  us, 
and  could  not  be  so  under  the  pleadings, 
de  trial  court  was  fully  Justified  in  its  find- 
ings of  fact  and  It  committed  no  error  In 
applying  the  law  to  said  findings.  The  Judg- 
ment Is  accordingly  afllrmed. 

Former  opinion  withdrawn. 

WHITFORD,  J.,  not  participating. 

DENISON,  X  (dissenting).  The  argument 
in  the  majority  opinion  with  reference  to  the 
passing  of  the  title  to  the  stock  is  very 
strong;  but  it  Ignores  the  fact  that  the  ac- 
tual control  of  the  stodc  was  left  by  the 
plaintiff  In  her  husband.  Assuming,  however, 
that  It  is  correct  on  this  point,  yet  never- 
theless I  tliink  the  Judgment  should  be  re- 
versed. 

This  was  a  bill  in  equity  to  compel  the 
transfer  of  the  stodc.  Admitting  that  the 
stock  was  given  by  Thornton  to  his  wife,  the 
following  facts  are  found  by  the  court  or 
undisputed: 

These  brothers  for  40  years  had  acted  as 
one  man,  each  doing  for  the  other  what  that 
other  might  tiave  done  for  himself.  Either 
ooald  sell  or  buy  for  the  other.     Plaintiff 
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knew  that  The  stock  was  given  her  not 
later,  under  the  evidence,  than  1888.  She 
permitted  it  to  remain  in  her  husband's 
name  for  14  years  thereafter  and  permitted 
him  to  deal  with  it  as  bis  own.  In  1912  it 
was  exchanged  for  new  stock  which  was  is- 
sued in  her  name,  but  still  left  in  the  Joint 
custody  of  the  two  brottiers.  From  that  time, 
as  before,  Thomt<m,  her  husband,  looked  aft- 
er It  for  her  and  liad  authority  to  do  so, 
though  she  denies  his  authority  to  sell  it. 
No  notice  to  Theodore  of  any  change  of  an- 
thorlty  is  shown.  December  1,  1916^  there 
was  no  Quintet  stock  in  Thornton's  name  on 
the  company's  books. 

Under  these  circumstances  Thornton  wrote 
to  Theodore  to  sell  some  of  his  (Thornton's) 
Quintet  stock;  that  he  was  in  urgent  need  of 
money. 

Pursuant  to  this  order  the  sale  was  made 
of  1,000  shares  of  plaintUTs  stock.  Theodore 
believed  he  had  authority  to  sell  the  stock. 
He  applied  the  proceeds,  |200,  to  Thornton, 
directly,  and  the  balance  to  an  investment  in 
an  oil  deal  in  wUch  they  were  Jointly  inter- 
ested. 

The  plaintiff,  then,  having  allowed  her  hus- 
band for  18  years  to  treat  the  stock  as  his 
own,  la  in  no  iwsitlon  to  say  that  he  had  no 
authority  to  sell  and  ask  a  court  of  equity 
to  compel  its  return  to  her  by  Theodore, 
with  whom  he  had  so  dealt  those  18  years, 
and  against  whom  there  is  no  showing  of 
bad  faith,  and  who  had  accounted  to  Thorn- 
ton in  full. 

Theodore  applied  none  of  the  proceeds  in 
his  own  sole  Interest  The  evidence  is  un- 
contradicted that  Thornton  was  interested  in 
the  oil  deal  and  consented  to  the  application, 
or  at  least  did  not  object. 

It  follows  that  the  equities  are  with  Theo- 
dore not  only  between  him  and  his  brother, 
but  between  him  and  plaintiff. 

The  above  conclusion  is,  of  course,  without 
regard  to  the  absurd  position  of  plaintiff  and 
her  husband,  wherein  she  is  accusing  The- 
odore of  selling  her  stock  instead  of  and 
as  Thornton's,  and  Thornton  admits  that  It 
is  true,  and  that  he  actually  got  In  cash  far 
more  than  the  stock  was  worth,  and  yet 
will  not  make  the  mistake  good  to  his  wife 
out  of  his  own  stock. 

Theodore  and  Thornton,  between  them, 
took  some  of  plaintiff's  stock.  •  The  question 
is:  Which  onRht  to  return  it?  The  matter 
is  for  a  bill  of  interpleader.  The  case  should 
be  reversed,  Thornton  made  a  party,  and  tlie 
court  should  then  say  which  of  the  two  broth- 
ers ought  to  return  the  stock. 

I  am  authorized  to  say  that  Mr.  Justice 
BURKB  concurs  in  these  views. 
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(70  Coto^  59) 

MoWILLIAMS  V.  GARSTIN.    (No.  10019.) 
(Supreme  C!oart  of  Colorado.    April  4,  1921.) 

1.  Contracts  «=>2I2(I)— That  plaintiff  oould 
have  finished  work  sooner  not  conclusive  that 
performance  was  not  In  reasonable  time. 

In  an  action  to  recover  on  a  quantum  meruit 
for  services  rendered,  also  on  an  oral  contract 
for  other  services  performed,  that  plaintiff,  by 
the  exercise  of  greater  diligence,  could  have 
completed  his  work  sooner  than  he  did,  was  not 
condusive  of  the  question  of  performance  with- 
in 8  reasonable  time. 

2.  Contracts  q=92I2( I) —"Reasonable  time" 
for  performance  such  as  necessary  conven- 
iently to  perform. 

"Reasonable  time"  may  be  such  time  as  is 
necessary  conveniently  to  do  what  the  contract 
requires  should  be  done. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sea- 
sonable Time.] 

3.  Evidence  ^=9571  ( I )— Opinion  of  experts  not 
necessarily  conclusive  on  Jury. 

In  an  action  seeking  recovery  on  a  quantum 
meruit  for  services  rendered,  also  on  an  oral 
contract  for  other  services,  the  question  of  per- 
formance in  a  reasonable  time  being  in  issue, 
though  an  the  witnesses  on  the  subject  testi- 
fied as  experts,  their  testimony  did  not  fix  a 
reasonable  time,  and  the  court  properly  per- 
mitted the  jury  to  consider  various  circum- 
stances in  determining  the  question;  the  weight 
to  be  given  to  opinion  evidence  being  for  the 
jury,  and  the  Judgment  of  experts  not  neces- 
sarily coDcluBive. 

D^artment  1. 

Error  to  District  CJonrt,  EI  Paso  (bounty; 
Arthur  Cktrnforth,  Judge. 

Action  by  William  Oarstln  against  C.  E. 
McWiUiams.  Judgment  for  plalnttft,  and 
defendant  brings  error  and  applies  for  super- 
sedeas. Supersedeas  denied,  and  judgment 
affirmed. 

John  T.  Haney,  of  Colorado  Springs,  for 
plaintiff  In  error. 

W.  M.  Swift,  of  (Colorado  Springs,  for  de- 
fendant In  error. 

ALIiEN,  J.  This  Is  an  action  In  which 
recovery  Is  sought  on  a  quantum  meruit  for 
services  rendered,  and  also  upon  an  oral 
contract  for  other  services  performed  by 
plaintiff  for  defendant.  There  was  a  ver- 
dict and  judgment  for  plaintiff.  The  de- 
fendant brings  the  case  here,  and  applies  for 
a  supersedeas. 

[1 , 2]  The  principal  contention  of  the  plain- 
tiff In  error,  defendant  below,  is  to  the  effect 
that  a  verdict  should  have  been  directed  for 
the  defendant  upon  the  ground  "that  all  of 
the  evidence  shows"  that  the  plaintiff  did 
not  perform  his  contract  wlfhln  a  reason- 
able time.    The  matter  of  reasonable  time 


was  an  Issue  under  the  pleadings.  The  ba- 
sis for  the  defendant's  contention  is  evidence 
to  the  effect  that  plaintiff  could  have,  by 
the  exercise  of  greater  diligence,  conipleted 
his  work  sooner  than  he  did.  Such'  evi- 
dence, however,  Is  not  conclusive  of  the  ques- 
tion. The  time  actually  consumed  may  still 
have  been  reasonable.  Reasonable  time  may 
be  "such  time  as  is  necessary  conveniently  to 
do  what  the  contract  requires  should  be 
done."  13  C.  J.  686.  The  defendant's  mo- 
tion for  a  directed  verdict  was  properly 
overruled. 

[3]  It  Is  also  contended  that  the  court  err- 
ed in  giving  instruction  No.  6-A,  which  per- 
mitted the  jury  to  consider  various  circum- 
stances in  determining  what  was  a  reason- 
able time  in  this  case.  To  sustain  this  con- 
tention, the  plaintiff  in  error  asserts  that  at 
the  trial  all  of  the  witnesses  on  this  subject 
testified,  without  objection  on  either  side, 
as  experts,  and  by  their  testimony  fixed  a 
reasonable  time.  This  situation,  If  It  ex- 
isted, did  not  make  It  error  to  give  the  In- 
struction complained  of.  The  weight  to  be 
given  to  opinion  evidence  is  for  the  Jury. 
The  judgment  of  experts,  even  when  unani- 
mous and  uncontroverted,  is  not  necessarily 
conclusive  on  the  jury.  liCltensdorfer  ▼. 
King,  7  Colo.  436,  4  Pac.  37;  22  C.  J.  728. 

We  find  no  reversible  error  in  the  record. 

Supersedeas  is-  denied,  and  judgment  af- 
firmed. 

TELLER,  J.  (Acting  Chief  Justice),  and 
WHITFORD,  J.,  concur. 


(70  C!olo.  36) 

DICKASON  V.  HATCH.     (No.  9695.) 

(Supreme  Court  of  Colorado.    April  4,  1921.) 

Department  1. 

Error  to  District  Court,  <3ity  and  County  of 
Denver;    Clarence  J.  Morley,  Judge. 

Action  by  Anna  Hatch  against  L.  R.  Dicka- 
son.  Judgment  for  the  plaintiff,  and  defendant 
brings  error.    AfBrmed. 

E.  M.  Sabin,  of  Denver,  for  plaintiff  in  error. 
S.  D.  Crump,  of  Denver,  for  defendant  in  er- 
ror. 

ALLEN,  J.  This  is  an  action  to  recover  back 
purchase  money  paid  by  the  plaintiff  to  the  de- 
fendant in  the  sale  of  a  rooming  house,  and 
also  to  secure  other  relief  incident  to  a  re- 
scission of  the  contract  of  sale.  A  trial  to 
the  court  resulted  in  findings  and  judgment  for 
the  plaintiff. 

The  assignments  of  error  raise  but  one  ques- 
tion, namely,  whether  the  judgment  is  mani- 
festly against  the  weight  of  the  evidence.  We 
find  that  there  is  sufficient  evidence  to  support 
the  judgment,  and  the  same  is  therefore  af- 
firmed. 

TELLER,  Acthig  Chief  Justice,  and  WHIT- 
FORD, J.,  concur. 


a=>For  other  cases  see  soma  topic  and  KBY-NCMBBR  In  aU  Key-Numbered  DigesU  and  Indexes 
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(33  Idaho,  S23) 

WATKINS  V.  MOUNTAIN  HOME  COOPER 
ATIVE  IRR.  CO.    (No.  3236.) 

(Supreme  Court  ot  Idaho.    April  2,  19ZL) 
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(197  P.) 

8.  Damages  q=9|I2— Measure  of  damages  for 

destruction  of  trees  oannot  be  based  solely 

on  cost  of  production  to  time  of  loss. 

The  measure  of  damages  for  the  destraction 

of  trees  car.oot  be  based  solely  upon  the  cost 

of  their  production  to  the  time  of  such  loss. 


1.  Appeal  aad  error  «=>987(2)— Under  statute 
verdict  not  set  aside  where  supported  by  sub- 
stantial evIdoBce. 

Under  the  provisions  of  C.  &  I  7170  (R.  S. 
I  4S24.  as  amended  by  Laws  of  1907,  p.  483), 
the  rerdict  of  a  jury  will  not  be  set  aside  where 
there  is  substantial  evidence  to  support  such 
verdict. 

2.  Trial  «=>349(2)— In  aetlon  to  reoover  money 
or  speojfto  real  property,  court  may  submit 
particular  questions  of  fact  to  Jury  at  his 
option. 

Under  the  provisions  of  O.  S.  |  6861  (B.  S. 
]  4397),  in  an  action  for  the  recovery  of  money 
only  or  specific  real  property,  it  is  optional  with 
the  court  to  submit  or  refuse  to  submit  "partic- 
ular qnestioiiB  of  fact"  to  the  Jury. 

3.  Trial  «s»354— Wher*  ooart  has  submitted 
particular  questions.  It  Is  not  reversible  error 
to  reoelve  goBeral  verdict  and  answered  quae- 

tlOBS. 
Where  the  court  on  its  own  motion  or  the 
motion  of  either  party  has  submitted  "particu- 
lar questions  of  fact"  to  the  jury,  it  is  not  re- 
versible error  for  the  court  to  receive  a  general 
verdict  with  such  questions  as  may  have  been 
answered,  and  this  is  in  effect  a  withdrawal  of 
the  questions  that  the  jury  has  failed  to  an- 
swer. 

4.  Trial  «s>352( I)— Questions  as  to  partlcniar 
facts  for  submission  to  Jury  should  call  for 
direct  answer. 

Where  requests  for  the  submission  ot  "par- 
ticular questions  of  fact"  are  made,  the  ques- 
tions should  be  so  framed  as  to  call  for  an  an- 
swer as  direct  as  the  nature  of  the  inquiry  will 
admit. 

5.  Trial  9=s>356(3)  —  Particular  questions  of 
fact  as  to  Injuries  to  trees  and  crops  submit- 
ted to  Jury  held  In  effect  answered  by  gen- 
eral verdlot  and  questions  in  faot  answered. 

The  "particular  questions"  submitted  in 
this  case  and  not  specifically  answered  by  the 
jury  field  to  have  been  in  effect  answered  by 
the  general  verdict  and  questions  that  were  an- 
swered. 

6.  Evidence  9=>488— Witness  held  competent 
to  testify  as  to  value  of  trees  Injured  or  de- 
stroyed. 

One  who  has  lived  upon  a  farm  and  grown 
an  orchard  and  shade  trees  is  competent  to  tes- 
tify as  to  the  value  of  trees  that  have  been  in- 
jured or  destroyed  in  that  vicinity. 

7.  Trial  «=>I33(6)— Objectionable  remarlcs  of 
eoansei  cured  by  Instructions  to  disregard. 

Where  attention  of  the  court  is  called  to 
objectionable  remarks  of  counsel,  and  it  in- 
structs the  jury  to  disregard  them,  such  con- 
duct of  counsel  will  not  ordinarily  be  grounds 
for  a  reversal  of  the  judgment. 


Appeal  from  District  Court,  Elmore  Cotm- 
ty;  .Jas.  B.  Bothwell,  Judge. 

Action  by  Harry  Watklns  B£alnst  the 
Mountain  Hoine  (Cooperative  Irrigation 
Company  for  damages  for  failure  to  furnish 
water.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Conditionally  affirmed. 

Sullivan  &  Sullivan,  of  Boise,  and  W.  0. 
Howie,  of  Mountain  Home,  for  appellant 

E.  M.  Wolfe,  of  Twin  Falls,  and  Daniel 
McLaughlin,  of  Mountain  Home,  for  respond- 
ent. 

LBE,  J.  This  is  an  action  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  fail- 
ure of  appellant  to  deliver  water  during  the 
irrigation  season  of  1914,  in  accordance  with 
the  terms  of  Its  water  deed  which  it  execut- 
ed to  respondent  The  complaint  alleges  that 
appellant  Is  a  corporation,  doing  an  Irrigation 
business  in  Elmore  county,  Idaho;  that  in 
January,  1913,  respondent  purchased  from 
It  a  perpetual  water  right  for  60  acres  of 
land;  that  by  the  terms  of  the  conveyance 
appellant  was  required  to  deliver  two  acre- 
feet  of  water  for  each  acre  of  land  during 
the  irrigation  season  of  each  year  thereafter, 
this  water  to  be  measured  within  a  quarter 
mile  of  respondent's  premises;  that  he  relied 
upon  the  warranty  requiring  the  delivery  of 
the  water,  and  had  growing  on  said  premises 
crops  of  grain,  fruit,  and  shade  trees;  that 
appellant  had  fblled  and  neglected  to  de- 
liver to  him  sufficient  water  for  such  crops 
and  trees,  and  by  reason  thereof  he  was  dam- 
aged In  the  sum  of  $4,870. 

The  answer  admits  its  corporate  existence 
and  the  execution  of  the  water  deed,  but  de- 
nies most  of  the  other  material  allegations  of 
the  complaint,  and  sets  up  certain  affirma- 
tive matter  by  way  of  defense.  It  alleges 
that  one  of  its  storage  reservoirs  was  con- 
nected with  its  distributing  system  by  con- 
duit several  thousand  feet  long,  a  part  of 
which  was  a  tunnel  through  a  mountain  side; 
that  it  exercised  every  precaution  to  Reep 
said  conduit  In  repair,  but  that  on  the  4th 
of  July,  1914,  a  severe  cloudburst  occurred 
over  a  portion  of  the  same,  and  the  great 
amount  of  water  caused  the  earth  and  rocic 
over  a  portion  of  the  tunnel  to  clog  the  same, 
so  that  it  was  impossible  to  get  water 
through  until  the  14th  of  August;  that  said 
cloudburst  and  the  great  quantity  of  water 
therefrom  was  unprecedented,  and  the  break- 
ing of  said  tunnel  was  an  unusual  accident, 
over  which  the  appellant  had  no  control  or 
means  of  protecting  Itself;   and  that  by  the 
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terms  of  its  deed  of  conveyance  It  was  ex- 
empt from  liability  for  damages  caused 
through  accident,  drouth,  scarcity  of  water, 
or  from  any  canse  beyond  its  control. 

The  case  was  tried  to  the  court  sitting 
with  a  Jury,  and  upon  aiq;)ellant'8  motion  the 
court  submitted  with  a  general  form  of  ver- 
dict 20  interrogatories  pertaining  to  the  issue 
raised  by  the  pleadings.  The  jury  returned  a 
general  verdict  for  respondent  in  the  sum  of 
$1,807.25,  and  answered  11  of  the  special  in- 
terrogatories, failing  to  answer  the  remain- 
ing ones. 

Appellant  relies  upon  six  assignments  of 
error;  the  first  that  the  evidence  is  not  suffi- 
cient to  support  certain  special  findings  or 
the  verdict  or  judgment  entered  thereon, 
particularly  specifying  wherein  the  evidence 
is  insufficient;  the  second  is  predicated  up- 
on the  refusal  of  the  court  to  require  the 
Jury  to  answer  all  of  the  special  interroga- 
tories; the  third,  fourth,  and  fifth  are  based 
upon  alleged  errors  In  the  admission  or  re- 
fusal of  the  court  to  strike  certain  evidence, 
and  In  permitting  respondent's  counsel  to 
make  prejudicial  remains;  the  sixth  is  a 
general  assignment  based  ui)on  the  court's 
entering  Judgment  upon  the  verdict  of  the 
Jnry. 

Appellant's  counsel  in  their  brief  and  also 
in  their  oral  argument  have  very  earnestly 
urged  the  insufficiency  of  the  evidence  to  sup- 
port the  verdict,  and  point  out  many  particu- 
lars wherein  they  claim  it  is  insufficient,  and 
we  have  endeavored  to  examine  the  same 
with  care.  While  much  of  respondent's  testi- 
mony is  based  nptm  his  estimates  of  the  acre- 
age he  claims  to  have  had  in  various  crops 
that  were  entirely  lost,  or  were  injured  by 
reason  of  alleged  failure  to  deliver  water,  in- 
stead of  being  based  upon  actual  surveys  of 
such  acreage,  yet  we  cannot  say,  considering 
the  entire  record,  that  re^ondent's  evidence 
was  so  unsatisfactory  or  Insuffidoit  as  to 
warrant  this  court  holding  as  a  matter  of 
law  tliat  it  amounts  to  failure  of  proof. 

[1]  Laws  of  1007,  p.  483,  amended  R.  S.  < 
4824,  now  O.  S.  {  7170,  by  adding  the  follow- 
ing: 

"Provided,  that  whenever  there  is  substantia] 
evidence  to  support  a  verdict  the  same  shall  not 
be  set  aside." 

This  court,  speaking  tlirough  Justice  Sulli- 
van, In  Rosenborough  v.  Whlttlngton,  16 
Idaho,  100,  96  Pac.  437,  In  first  construing 
the  effect  of  this  amendment,  said  that — 

"Where  there  Is  substantial  evidence  to  sup- 
port the  verdict,  the  same  will  not  be  set  aside 
on  appeal." 

Again,  In  Bercnllth  Co.,  Ltd.,  v.  Gustaf&on, 
22  Idaho,  537, 126  Pac.  1050,  the  court,  speak- 
ing through  the  same  Justice,  says : 

"Under  the  provisions  of  R.  0.  {  4^4  [C.  S.  i 
7170],  when  there  is  substantial  evidence  to 
support  the  verdict,  it  must  not  be  set  aside." 


No  other  provision  of  the  statute  has  been 
more  freqaently  referred  to  by  this  court 
than  this  one,  and  the  construction  first  given 
to  It  by  this  eminent  Jurist  is  supported  by 
an  unbroken  line  of  authority  holding  that, 
where  there  is  a  substantial  confilct  in  the 
evidence,  this  court  will  not  distiu-b  the  ver- 
dict of  a  Jury. 

We  do  not  understafid  that  appellant's 
counsel  contends  that  there  is  no  conflict  In 
tlie  evidence,  but  rather  that,  by  reason  of 
much  of  the  testimony  on  behalf  of  respond- 
ent being  based  upon  estimates  of  the  acre- 
age in  growing  crops  and  other  matters  per- 
taining to  the  questions  at  issue,  such  testi- 
mony was  of  such  uncertain  character  that  It 
ought  not  to  be  given  any  weight  as  ag^alnst 
the  testimony  of  engineers  and  surveyors 
who  base  their  testimony  upon  actual  surveys 
made  by  them.  It  may  well  be  that  testi- 
mony based  upon  actual  surveys  made  by 
competent  engineers  as  to  acreage  or  the 
amount  of  water  furnished,  or  as  to  many 
other  physical  facts  of  this  same  general 
character,  is  worthy  of  greater  credence  than 
that  based  upon  estimates  of  persons  accus- 
tomed to  farming  irrigated  lands,  but  after 
evidence  of  this  kind  has  been  received  in 
support  of  the  Issues  presented  by  the  plead- 
ings, and  submitted  to  the  Jury  under  proper 
instructions,  this  court  cannot  say  as  a  mat- 
ter of  law  that  the  verdict  is  without  any 
substantial  support.  If  this  class  of  evidence 
is  not  to  be  given  any  weight,  it  should  be 
excluded  as  incompetent,  and  not  allowed  to 
go  to  the  Jury;  but  the  authorities  quite  gen- 
erally hold  that  It  Is  competent,  and  that 
the  weight  to  be  given  to  it  Is  a  question  f6r 
the  jury. 

Respondent  was  examined  and  cross-ex- 
amined at  great  length  with  regard  to  the 
acreage  he  had  in  growing  crops,  the  loss  he 
had  sustained  on  account  of  the  failure  of 
appellant  to  deliver  water  for  such  crops  and 
his  trees,  and  bis  testimony  as  to  the  extent 
of  the  injury  by  reason  of  insufficient  water 
was  corroborated  by  bis  wife  and  a  number 
of  other  witnesses  who  were  frequently  up- 
on the  premises  during  the  Irrigating  season 
of  1914.  Upon  the  entire  record,  we  cannot 
say  that  there  was  not  a  substantial  conflict 
in  the  evidence,  nor  does  the  verdict  appear 
to  be  the  result  of  passion  or  prejudice  on 
the  part  of  the  Jury.  The  amount  which  the 
Jury  allowed  the  respondent  was  slightly  in 
excess  of  one-third  of  what  he  was  claiming, 
and  less  than  the  value  fixed  by  a  number  of 
the  witnesses. 

In  addition  to  the  foregoing  cases  constru- 
ing this  amendment  to  C.  S.  {  7170,  we  refer 
to  the  following  cases,  whldi  make  particular 
reference  to  this  section  of  the  statute:  Val- 
ley Lumber  Co.  v.  McGlivery,  16  Idaho,  838, 
101  Pac.  94;  Just  v.  Idaho  Canal  ft  Improve- 
ment Co.,  Ltd.,  le  Idaho,  639,  102  Pac.  881, 
133  Am.  St.  Rep.  140;  Lamb  v.  Licey,  18 
Idaho,  664.  102  Pac.  S78;  Leggett  v.  Bvana, 
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16  Idaho,  760,  102  Pac.  488;  Fleenor  ■».  O. 
S.  L.  R.  R.  Co.,  16  Idaho,  781,  102  Pac.  897; 
ESaTes  T.  Sheppard,  17  Idaho,  268,  106  Pac. 
407. 134  Am.  St.  Rep.  256. 

In  Hercalitb  Co.  Ltd..  t.  Oustafaon,  an- 
pra.  Justice  SolliTan  iisea  the  following  Ian- 
coage: 

"After  a  earefol  ezamfaiatloii  <rf  the  eTldene«, 
ve  are  satiafied  that  there  ia  mbBtaiitial  «▼!- 
dence  in  the  record  to  support  the  verdict,  and 
we  are  admonished  by  the  provisiozia  of  R.  O. 
I  4824  [G  a  i  7170],  that  in  such  a  case  the 
verdict  should  not  be  set  aside." 

In  view  of  this  unbroken  line  of  authority, 
it  should  now  be  regarded  as  the  settled 
rule  of  this  court  that,  wherever  there  la  auh- 
Btantlal  evidence  to  stq^w^  a  verdict.  It  will 
not  be  disturbed  by  this  court 

[2]  Appellanf  a  second  assignment  is  based 
upon  the  action  of  the  court  In  not  requiring 
the  jury  "to  find  upon  particular  queatlons  of 
fact"  numbered  17, 18, 19,  and  20. 

(X  S.  i  6861,  reads: 

"in  an  metioa  for  the  recovery  of  money  only, 
or  q>ecific  real  property,  the  jury,  in  their  dis- 
cretion, may  render  a  genersl  or  special  verdict. 
In  all  other  caaea  the  court  may  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  all  or 
any  of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find 
upon  particolar  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding 
thereon. 

"The  special  verdict  or  finding  must  be  filed 
with  the  clerk  and  entered  upon  the  minutes. 
Where  a  special  finding  of  fact  is  inconsistent 
with  the  general  verdict,  the  former  controls 
the  latter,  and  the  court  must  give  judgment 
accordingly.''    - 

This  section  of  our  statute  Is  commiHi  to 
many  of  the  states,  and  has  been  frequently 
construed.  It  is  the  statutory  expression  of 
a  pow»  that  has  been  exercised  for  ages  un- 
dar  the  commcHi-Iaw  practice.  Patterson  v. 
United  SUtes,  2  Wheat.  226,  4  L.  Ed.  224; 
Tonrtelotte  v.  Brown,  1  Colo.  App.  408,  29 
Pac.  181. 

The  decisions  of  other  states  are  not  In 
entire  harmony.  Much  of  this -seeming  ccm- 
fllct  may  be  accounted  for  by  the  fact  that 
the  courts  have  not  distinguished  between 
tlie  terms  "special  verdict"  and  "finding  upon 
twrticular  questions  of  fact,"  and  also  by 
reason  of  some  of  the  statutes  making  the 
submission  discretionary  with  the  court,  and 
others  requiring  the  court  to  submit  "special 
verdicts"  and  "particular  questions  of  fact" 
upon  request  of  a  party  to  the  action. 

[3]  In  this  case  the  request  was  made  by 
appellant  that  the  court  submit  20  special 
Interrogatories.  This  was  done,  under  an 
instruction  by  the  court  that  the  jury  should 
answer  the  Interrogatories  If  they  returned 
a  general  verdict  for  the  respondent.  Vpoa 
returning  such  general  verdict,  app^lant's 
counsel  moved  the  court  to  require  the  Jury 
to  answer  all  of  tne  special  Interrogatories 


submitted,  which  the  court  declined  to  do, 
stating  that  he  doubted  his  authority  to  re- 
quire the  jury  to  do  so.  The  jury  was  ac- 
cordingly discharged,  after  having  answered 
11  of  the  20  special  interrogatories  submit- 
ted, and  returning  the  same  with  its  general 
verdict  in  favor  of  the  respondent. 

In  Burke  v.  McDonald,  2  Idaho  (Hash.) 
679,  33  Pac.  49,  the  court  says : 

"Section  4307,  R.  S.  [O.  S.  |  6861],  leaves  it 
optional  with  the  jury  in  certain  designated  cas- 
es to  find  a  general  or  special  verdict  Where 
the  issues  are  numerous,  and  their  nature  such 
as  is  likely  to  confuse  a  jury,  the  court  should 
insist  on  a  special  verdict  and  should  formulate 
issues  into  separate,  distinct  propositions,  in 
logical,  concise  questions,  and  if  it  ia  not  dona 
the  appellate  court  is  warranted  in  holding  it 
cause  for  reveraaL" 

This  was  an  action  on  an  adverse  claim, 
however,  and  clearly  comes  within  the  provi- 
sion of  the  statute  giving  the  court  authority 
to>  direct  the  jury  to  find  a  special  verdict 
In  writing  upon  all  or  any  Issues  involved. 

In  Shaw  v.  Manvllle,  4  Idaho,  369,  89  Pac. 
659,  this  court  says: 

"The  objection  of  appellant  that  the  verdict 
of  the  jury  was  general,  and  not  special,  as 
stipulated  by  the  parties,  is  not  tenable.  The 
sUtnte  (R.  S.  {  4397  [C.  8.  (  6861])  provides: 
*In  an  action  for  the  recovery  of  money  only 
or  specific  real  property,  the  jury  in  their  dis- 
cretion may  render  a  general  or  a  special  ver- 
dict. In  all  other  cases  the  court  may  direct 
the  jury  to  find  a  special  verdict,'  etc.  This 
was  an  action  for  the  recovery  of  money  only. 
Neither  the  court  by  instructions,  nor  counsel, 
by  stipulation,  could  enforce  the  finding  of  a 
special  verdict  by  the  jury." 

In  Podey  v.  N.  P.  R.  R.  Co.,  21  Idaho,  713, 
123  Pac.  835,  which  was  a  personal  injury 
action,  the  trial  court  refused  to  submit  to 
the  jury  special  Interrogatories  requested  by 
the  defendant  railroad  company,  and  which 
refusal  was  assigned  as  error.  The  court, 
after  dtlng  Shaw  v.  Manvllle,  supra,  said 
that  this  sectioD  of  the  statute  seems  to  vest 
in  the  jury  the  discretion  of  returning  either 
a  general  or  special  verdict  In  actions  for  the 
recovery  of  money  only,  and  this  case  Is  an 
action  to  recover  damages  In  money.  The 
court  further  remarked  that  the  si)eclal  ques- 
tions requested  were  all  covered  by  several 
questions  given  to  the  jury,  and  likewise  cov- 
ered by  the  Instructions  of  the  court  to  the 
jury,  and  that  appellant  could  not  have  been 
prejudiced  by  reason  of  the  trial  court  not 
submitting  such  questions  to  the  jury  by  spe- 
cial Interrogatories. 

In  Norman  v.  Rose  Lake  Lumber  Co.,  22 
Idaho,  711, 128  Pac.  86,  Ann.  Cas.  1913B,  673, 
which  was  an  action  for  money  only,  this 
court,  speaking  through  Justice  Sullivan, 
said: 

"Under  the  provisiona  of  section  4397,  R.  O. 
[C.  S.  i  6861],  in  an  action  for  the  recovery 
of  money  only,  or  specific  real  proper/7,  the 
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Jury,  In  tbelr  diBcretion,  may  render  a  general 
or  special  verdict;  and  in  all  other  cases  the 
court  ma^  direct  the  jury  to  find  a  special  ver- 
dict in  writing  upon  all  or  any  of  the  issues, 
•  •  •  and  under  the  statute  It  is  in  the  dis- 
cretion of  the  jury  whether  they  render  a  gen- 
eral or  special  verdict.  Of  course,  if  the  court 
directed  the  jury  in  such  a  case  to  bring  in 
special  findings,  the  jury  would  no  doubt  do  so. 
■  •  ♦  •  In  the  case  at  bar,  it  would  have  been 
perfectly  proper  •  ♦  ♦  for  the  court  to  sub- 
mit some  interrogatories  to  the  jury,  but  we  do 
not  think  it  was  reversible  error  for  the  court 
to  refuse  to  do  so." 

It  will  be  observed  tbat  none  of  tbes« 
cases  present  tbe  precise  question  here  In- 
volved; tbat  la,  failure  or  refusal  of  tb© 
jury,  after  having  been  instructed  to  do  so, 
to  answer  the  special  questions  submitted  to 
tbem  by  tbe  trial  court 

[5]  The  "particular  qnestionB  of  fact"  an- 
swered by  tbe  Jury  cover  all  of  the  main 
issues  presented  by  the  pleadings  as  to  the 
acreage,  value  of  the  various  lilnds  of  crops 
and  trees  claimed  to  have  been  Injured  or 
destroyed  for  lack  of  proper  delivery  of  water, 
and  also  as  to  what  would  have  been  the 
total  yield  of  each  of  said  crops  In  case  the 
two  acre-feet  had  been  supplied  to  such  crops, 
and  the  value  of  such  crops  in  the  fall  of 
that  year  in  the  vldnlty  of  Mountain  Home, 
and  the  expense  of  irrigating,  caring  for, 
harvesting,  and  marketing  such  crops.  The 
answers  returned  by  the  Jury  to  these  "par- 
ticular questions  of  fact"  are  quite  specific 
as  to  each  item  of  loss,  and  total  the  aggre- 
gate amount  of  damages  found  by  the  general 
verdict  These  answers,  together  with  the 
general  verdict,  fully  and  fairly  cover  ques- 
tions 17,  18,  10,  and  20  as  well  as  could  be 
done  under  the  evidmce,  which  tends  to  show 
that  the  failure  of  appellant  to  furnish  re- 
spondent with  the  water  that  he  was  entitled 
to  receive  began  early  in  the  season,  and 
was  continuous  thereafter.  The  jury  might 
have  found  that  the  greater  part  of  the  in- 
jury occurred  before  the  flume  was  obstruc- 
ted by  the  cloudburst  on  July  4th,  which 
prevented  further  delivery  until  August  14th. 
It  is  a  matter  of  common  knowledge  In  this 
section  tluit  grain  crops  of  this  character, 
and  growing  trees,  require  frequent  water- 
ing prior  to  the  4th  of  July,  and,  if  not  sufB- 
clently  watered  befcnre  that  time,  the  result 
is  a  partial  or  total  failure.  This  was  the 
purpose  of  questions  17,  18,  and  19,  and  the 
trial  court  evidently  took  the  view  that  these 
questions  cotdd  not  be  more  specifically  an- 
swered thaii  by  the  general  verdict  and 
answers  given.  The  twentieth  Interrogatory 
sought  to  require  the  jury  to  answer  specific- 
ally. In  case  they  found  there  was  a  shortage 
of  water,  whether  or  not  it  was  due  to  tbe 
negligence  of  the  appellant.  The  jury  could 
not  return  a  general  verdict  for  respondent 
nnless  it  found  that  the  damage  was  caused 


by  appellant's  negligence,  without  violating 
the  court's  Instruction. 

The  court  had  Instructed  the  Jury  that,  if 
it  found  the  Injuries  sustained  by  respondent. 
If  any,  were  caused  In  part  by  frost  In  early 
June,  as  well  as  by  appellant's  failure  to 
furnish  water,  they  should  not  find  against 
appellant  for  the  total  damage  sustained,  and 
also  Instructed  that,  If  the  jury  found  that 
the  cave  In  of  the  tunnel  was  an  accident  be- 
yond the  control  of  appellant,  which  prevent- 
ed the  delivery  of  water  to  mature  resjwnd- 
ent's  crops  and  trees.  It  could  not  find  tor 
respondent  for  any  damage  which  occurred  to 
such  crops  and  trees  after  this  accidoit  oc- 
curred. The  instructions  were  as  favorable 
to  appellant  as  the  facts  in  the  case  would 
warrant 

[4]  It  Is  not  every  request  for  particular 
findings  of  fact  which  should  be  submitted  to 
the  jury.  The  form  of  the  questions  should 
be  such  as  to  make  the  duty  of  the  Jury  aa 
easy  and  simple  as  possible.  They  should 
generally  be  drawn  so  as  to  admit  of  an  an- 
swer by  "Yes"  or  "No,"  and,  where  the  in- 
formation desired  cannot  be  so  elucidated, 
the  questions  should  be  so  framed  as  to  re- 
quire an  answer  as  direct  as  the  nature  of 
the  inquiry  will  permit  Fodey  v.  N.  P.  R.  R. 
Co.,  supra;  Bedford  v.  Spokane  St  Ry.  Co.. 
9  Wash.  55,  36  Pac.  1085. 

It  is  only  fair  and  pertinent  questions, 
that  can  be  truthfully  answered  under  the 
testimony,  that  a  party  can  Insist  on  having 
answered  as  of  right  A.,  T.  &  S.  F.  R.  R. 
Co.  ▼.  Shaw,  56  Kan.  619,  43  Pac.  1129. 

If  the  questions  are  Immaterial,  or  are 
fairly  embraced  within  those  already  an- 
swered, or  within  the  general  verdict  of  the 
jury,  the  omission  to  answer  them  does  not 
affect  the  right  to  judgment  of  a  party  in 
whose  favor  a  general  verdict  Is  rendered. 
Dyer  v.  Taylor,  60  Ark.  314,  7  S.  W.  258; 
Johnson  v.  Insurance  Co.,  39  Midi.  33; 
MlcClary  v,  Stull,  44  Neb.  175,  62  N.  W.  601. 

If  the  questions  have  become  immaterial 
by  reason  of  the  answers  of  preceding  ques- 
tions, they  need  not  be  answered.  City  of 
Wyandotte  v.  Gibson,  25  Kan.  236. 

The  failure  to  comp^  an  answer  to  ques- 
tions whi<A  the  Jury  have  Ignored  Is  equiva- 
lent to  withdrawal  of  the  questions,  and  the 
effect  Is  the  same  as  though  the  court  had 
refused  to  submit  them  In  the  first  Instance. 
City  of  Wyandotte  v.  Gibson,  supra ;  Robin- 
son V.  Insurance  Co.,  11  N.  M.  162,  66  Pac. 
535. 

In  an  action  for  the  recovery  of  money 
only  or  specific  real  property,  the  submission 
of  "particular  questions  of  fact"  to  a  jury  to 
be  answered  by  them  In  addition  to  a  general 
verdict  Is  a  matter  within  the  discretion  of 
the  court,  under  our  Code.  Neither  party  can 
require  It  as  a  matter  of  right    That  aub- 
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mlasl<Hi  being  dlscretioiuirr,  they  can  be  witb- 
drawn  by  the  court  at  any  time  before  the 
special  flndlngB  are  glTen,  and  mch  with- 
drawal fnmlsbes  no  ground  for  exception. 
Where  the  Jury  finds  a  general  verdict  in 
favor  of  the  plaintiff,  falling  to  agree  upon 
any  of  the  special  questlonB  submitted  to 
them,  a  general  verdict  Is  properly  received. 
Norman  v.  Rose  liake  Lumber  Co.,  supra; 
Florence  Machinery  C5o.  v.  Daggett,  1S5 
Mass.  582;  National  Keflnlng  Co.  v.  Miller, 
1  S.  D.  648,  47  N.  W.  962;  Swift  v.  Mulkey. 
14  Or.  59.  12  Pac.  76;  C,  C  O.  &  St.  L.  Ry. 
Co.  T.  Doerr,  41  IlL  App.  530;  City  of  Wyan- 
dotte V.  Gibson,  supra ;  Burr  v.  Hon^well, 
6  Kan.  App.  783,  51  Pac.  235;  Johnson  v. 
Husband,  22  Kan.  277;  Robinson  v.  Insur- 
ance Ca,  supra ;  Clementson  on  Special  Ver- 
dicts, p.  106. 

[•]  The  third  specification  Is  predicated  up- 
on the  alleged  error  of  the  court  In  allowing 
the  witness  Braught  to  testify  as  to  the  value 
o(  certain  fruit  and  shade  trees,  alleged  to 
have  been  lost  or  injured  by  reason  of  in- 
suflldent  water,  on  the  ground  that  the  wit- 
ness had  not  shown  himself  qualified.  It 
appears  that  the  witness  la  a  farmer,  and  had 
resided  on  his  farm  in  this  vicinity  for  10 
years,  and  had  raised  a  similar  orchard  to 
that  on  respondent's  place ;  that  his  knowl- 
edge was  based  upon  this  experience,  and 
also  that  gained  in  similar  work  upon  his 
father's  farm ;  that  his  estimate  of  the  value 
of  such  an  orchard  was  based  upon  the 
benefit  that  It  would  be  to  the  average  farm 
used  as  a  home  and  the  Increased  value  of 
the  land,  instead  of  relying  solely  on  the 
value  that  such  an  orchard  would  have  for 
raising  fruit  for  commercial  purposes  only. 
This  was  a  small  orchard,  evidently  not 
intended  as  a  commercial  enterprise,  but  put 
out  with  a  view  of  adding  to  the  comfort, 
convenience,  and  enjoyment-  of  the  home, 
and  its  value  would  not  be  limited  to  the 
cash  Income  that  sacSi  an  orchard  might  re- 
turn to  the  owner.  We  think  the  witness 
showed  his  competency  to  testify  in  a  case  of 
this  kind,  and  that  it  was  a  matter  for  the 
Jury  to  determine  what  weight  should  be 
given  to  such  testimony. 

The  fourth  speciBcatlon  is  based  upon  the 
refusal  of  the  court  to  strike  from  the  record 
the  testimony  of  this  witness  on  the  ground 
that  it  shows  that  his  valuation  Is  not  based 
apoQ  the  proper  measure  of  damages  for 
shade  and  apple  trees,  which  motion  was 
denied.  The  measure  of  damages  for  the 
destruction  of  trees  for  want  of  water  Is 
what  such  trees  were  worth  on  the  premises 
in  their  growing  state  at  the  time  of  their 
destruction,  and  in  determining  that  ques- 
tion there  may  be  taken  into  consideration 
the  difference  in  value  of  the  land  immedi- 
ately before  the  trees  were  planted  and  the 


value  of  the  land  after  the  trees  were  plant- 
ed, which  Increase  in  value  results  by  rea- 
son of  the  value  of  the  trees  in  a  growing 
condition.  Hanes  v.  Idaho  Irrigation  Co., 
21  Idaho,  512,  122  Pac.  859 ;  8  R.  O.  L.  |  48, 
p.  486,  and  cases  cited  under  notes  7,  8,  and  9. 
The  witness  took  this  element  into  craisidera- 
tlon  In  fixing  his  estimate  as  to  the  value  of 
the  am)Ie  trees,  but  appears  to  have  based 
his  estimate  of  the  value  of  the  shade  trees 
solely  upon  the  cost  of  planting  and  taking 
care  of  them  to  the  time  of  their  loss. 

[I]  The  cost  of  raising  trees  is  not  neces- 
sarily the  correct  measure  of  damages  suf- 
fered for  their  loss,  and  the  testimony  of  the 
witness  as  to  the  value  of  the  shade  trees 
should  have  been  stricken.  In  view  of  the 
Jury  having  allowed  $450  for  the  loss  of  these 
shade  trees,  the  entire  number  claimed  to 
have  been  lost,  and  the  remaining  evidence 
as  to  their  value  not  being  as  satisfactory 
as  might  be  desired,  we  conclude  that  there 
was  error  in  refusing  to  strike  the  testimony 
regarding  the  value  of  these  shade  trees,  as 
we  cannot  say  to  what  extent  it  may  have 
influenced  the  finding  of  the  Jury  that  these 
trees  were  worth  $450. 

[7]  The  fifth  assignment  is  based  upon  al- 
leged Improper  remarks  of  counsel  for  re- 
spondent, made  during  the  course  of  the  trial, 
wherdn  it  is  urged  that  respondent's  counsel 
referred  to  appellant  as  a  "gigantic  corpora- 
tion" and  "artificial  being"  which  was  at- 
tempting to  drive  "this  old  couple"  out  We 
do  not  approve  of  the  use  of  language  of  this 
kind.  The  trial  Judge,  upon  having  his  atten- 
tion called  to  the  remarks,  instructed  the  Jury 
that  it  was  not  to  take  into  consideration  the 
difference  between  the  parties  or  whether 
one  of  them  was  a  corporation,  and  instruc- 
ted counsel  to  be  guided  by  such  instructions. 
In  view  of  the  apparently  painstaking  at- 
tention given  to  the  "particular  questions  of 
fact"  submitted  to  the  Jury,  and  having  in 
mind  the  entire  record,  we  are  of  the  opin- 
ion that  the  minds  of  the  Jurymen  could  not 
have  been  greatly  Influenced  by  the  remarks 
of  counsel  complained  of,  and,  in  view  of 
the  court's  instruction,  that  they  do  not 
amount  to  prejudicial  error.  Something  must 
be  presumed  for  the  intelligence  and  fair- 
ness of  the  Jurymen,  and  that  they  will  not 
ordinarily  be  influenced  into  rendering  a  ver- 
dict contrary  to  the  instructions  of  the  court 
and  the  evidence  by  every  idle  or  improper 
remark  that  may  be  made  during  the  prog- 
ress of  a  trial. 

In  view  of  the  error  of  the  trial  court 
in  not  striking  from  the  record  the  testimony 
of  the  witness  Braught  with  regard  to  the 
value  of  the  shade  trees,  the  value  found 
by  the  Jury  in  the  sum  of  $450  should  be  re- 
mitted, and,  if  it  is  so  remitted  within  30 
days  from  the  filing  of  the  remittitur,  the 
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Judgment  wQI  be  afflnned,  otherwise  a  new 
trial  will  be  awarded.  Costs  allowed  to  re- 
q;K»dent. 

RICE,   O.   J.,  and  BUDGE,  MCCARTHY, 
and  DUNN,  JJ«  concur. 


(S»  UoOL  tui 

EA8T0N  V.  WESTERN  LIFE  &  CASUALTY 
CO.     (No.  4317.) 

(Sapreme  Court  of  Montana.    April  6,  1921.) 

1.  Appeal  and  error  <S=>597(2)— Where  traa* 
•eript  does  not  contain  copy  of  Judgment  ap- 
pealed from,  appellate  court  has  no  Jurlsdio* 

tlOB. 

An  appellate  coart  cannot  consider  an  ap- 
peal from  a  judgment  whidi  is  not  before  it, 
80,  where  the  transcript  did  not  contain  a  copy 
of  the  judgment  appealed  from,  the  appellate 
court  is  without  jurisdiction  to  review  and  dis- 
pose of  the  cause  on  the  merits. 

2.  Appeal  aad  error  «=>597(2)— Where  traa- 
•eript  did  not  eoataln  Jadgmeat,  appeal  from 
order  denying  new  trial  cannot  be  considered. 

Although  the  appeal  was  from  the  order  de- 
nying new  brla]  as  well  as  the  judgment,  yet, 
where  the  transcript  contained  no  copy  of  the 
judgment,  no  question  is  properly  before  the 
'  appellate  conrt  for  consideration;  for  on  appeal 
from  an  order  overruling  a  motion  for  new 
trial  it  Is  under  Rev.  Codes,  i|  6790.  7114,  7115, 
necessary  that  the  record  show  the  Judgment 
tcU,  which  neceaaarily  indudea  the  judgment. 

Appeal  from  Diatrict  Oonrt,  SUror  Bow 
County ;  J.  J.  I^ncb,  Judge. 

Acti(m  by  Carl  F.  Baston  against  the  West, 
em  Life  &  Casualty  Company.  From  a  Judg- 
ment for  plalntiir,  and  an  order  OTemiUng 
its  motion  for  new  trial,  defendant  appeals. 
Appeals  diamlssed. 

Joseph  H.  Orlffln,  of  Butte,  for  appellant 
N.  A.  Roterlng,  of  Butte,  for  respondent. 

REYNOLDS.  3.  PlalnttfT  brought  action 
upon  an  accident  policy  against  defendant  tor 
recovery  of  damages  for  injuries  sustained. 
Defendant  appeals  from  the  judgment  for 
plaintiff  and  order  overruling  motion  for  a 
new  trial. 

[1]  Respondent  has  moved  this  conrt  to 
dismiss  the  appeals  for  the  reason  that  the 
transcript  does  not  contain  any  copy  of  the 
Judgment.  It  is  elementary  that  an  appel- 
late court  cannot  oonsider  an  appeal  from  a 
judgment  which  is  not  before  it  This  court 
has  held  that,  when  the  transcript  does  not 
contain  a  copy  of  the  Judgment  on  appeal 
from  the  Judgment  it  has  no  Jurisdiction  to 
review  and  dispose  of  the  cause  on  its  merits. 
State  ex  rel.  Bank  v.  Taylor,  Justice  of  the 
Peace,  33  Mont  364,  83  Pac.  607 ;  Llsker  v. 
O'Rourke,  28  Mont  129,  72  Pac.  416,  756.         I 


[2]  Appellant  however.  Insists  that  he  la 
entitled  to  have  the  case  reviewed  on  its  mer- 
its by  virtue  of  the  fact  that  he  has  appealed 
from  the  order  overruling  motion  for  new 
triaL  However,  on  Bi^>eal  from  order  over- 
ruling motion  for  new  trial.  It  is  necessary 
that  the  record  show  the  judgment  roll,  which 
necessarily  includes  the  Judgment  Rev. 
Codes,  H  6799,  7114,  7115;  MinneapoUs 
Threshing  Machine  Co.  v.  Stanford  Merc.  Co., 
197  Pac.  993,  recently  decided  and  not  yet 
[officially]  reported.  It  has  been  decided  by 
this  court  that  without  such  Judgment  In  the 
record,  no  question  is  properly  before  this 
court  for  consideration.  Llsker  v.  O'Rourke, 
supra,  28  Mont  at  page  131,  72  Pac.  416,  755, 
on  motion  for  rehearing. 

The  motion  to  dismiss  the  appeals  la 
granted. 

Dismissed. 

BBANTLY,  O.  J.,  and  COOPBB,  HOLLO- 
WAY,  and  GALEN,  JJ.,  concur. 


(S»  Mont  S42) 
STONES  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 
(No.  4303.) 

(Supreme  Coart  of  Montana.    March  21,  1921. 
Rehearing  Denied  April  21,  1921.) 

1.  Master  and  servant  «=986(l)  —  Negllgenoo 
charged  must  be  proximate  cause  of  injury. 

To  make  out  a  case  against  a  master  for 
injuries  to  his  servant  it  must  appear  from  the 
complaint  and  evidence  that  defendant  was  neg- 
ligent that  plaintiff  was  injured,  and  that  the 
negligence  charged  was  a  proximate  cause  of 
the  injury. 

2.  Master  and  servant  «s>258(9)  —  Cause  ef 
Injury  to  section  hand  moving  loaded  hand  car 
held  lasuflloieatiy  alleged. 

In  a  section  hand's  action  for  injuries  su»- 
talned  while  placing  a  hand  car  loaded  with 
tools  on  a  track,  in  doing  which  one  of  the 
other  employes  fell  and  pushed  the  car  against 
plaintiff,  the  complaint  failing  to  allege  that  the 
overloading  of  the  car  caused  the  injury,  held 
insufficient  to  sustain  a  recovery  for  the  fore- 
man's negligence  in  ordering  the  men  to  move 
the  car  with  the  added  load  of  the  tools. 

3.  Master  and  servant  «=>265(3)  —  Stambllag 
of  section  hand's  cosmployis  held  not  to  raise 
presumptloa  of  negligence. 

In  a  section  hand's  action  for  personal  in- 
juries, sustained  when  a  hand  car  loaded  with 
tools  was  pushed  against  him  by  the  stumbling 
of  another  employ^,  the  mere  fact  that  such 
other  employ^  stumbled  held  not  to  raise  any 
presumption  of  negligence  as  the  cause-  of  in- 
jury. 

4.  Nesllgence  «=>S6(I)  —  Doctrine  ef  proxi- 
mate cause  stated. 

The  nonexistence  of  legal  connection  be- 
tween the  negligence  and  the  Injury  is  predica- 
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Ue  wfaencTcr,  for  snght  that  appears,  th«  acci- 
dent mixht  haTe  happened  eren  if  the  negli- 
fenoe  had  not  oceorred. 

5.  IMaster  and  servant  «s>l39  —  Section  hand 

■eving  hand  car  properly  nonauHed  for  fall* 

are  to  prove  proximate  oaase  of  Injury. 

In  a  section  hand's  action  for  personal  is- 

Jnriee,  anstained  when  a  hand  car  loaded  with 

tools  was  ordered  to  be  placed  open  the  track 

br  the  foreipan,  and  another  employ^  stumbled, 

eanaing  the  car  to  be  pushed  against  plaintiff, 

a  nonsuit  waa  properly  granted,  where  there 

was  no  evidence  proving  that  the  negligence 

diarged  was  a  proximate  cause  of  the  injoiy. 

Appeal  from  District  Court,  Fergus  Ooan- 
ty;  H.  Leonard  Dekalb,  Judge. 

Action  by  Henry  Stones  against  the  Chi- 
cago, Mllwauliee  &  St.  Paul  Railway  Com- 
pany. From  a  judgment  of  dismissal,  plain- 
tiff appeals.    AfBnned. 

E.  K.  Cheadle  and  Rnfus  HopWns,  both  of 
Lewlatown,  for  appellant 

Marshall  dc  Dousman,  of  Lewlstown,  foe  re- 
KKndent. 

HOIiLOWAT,  J.  This  action  was  brought 
to  recover  damages  for  perB<xial  Injuries  re- 
ceived l)y  plaintiff  while  In  the  course  of  his 
employment  The  trial  court  granted  a 
motion  for  a  nonsuU,  and  rendered  judgment 
dismissing  the  complaint  From  that  Judg- 
ment this  appeal  Is  prosecuted. 

It  is  dUBcnlt  If  not  Impossible,  to  under- 
stand the  theory  of  the  pleader  in  drafting 
the  complaint  It  Is  alleged  that  plaintiff 
was  employed  by  the  railway  company  as  a 
section  hand  under  the  direction  and  control 
of  a  foreman;  that  on  the  day  of  the  accident 
the  foreman,  in  violation  of  a  rule  of  the 
company  which  required  that  the  tools  l>e 
removed  from  a  hand  car  before  the  car  was 
lifted  to  or  from  the  track,  negligently  order- 
ed jdaintlfl  and  his  five  coworkers  to  place  a 
hand  car,  loaded  with  tools,  upon  the  main 
track  for  the  purpose  of  moving  from  one 
place  of  work  to  another ;  that  the  car  with 
the  tools  up<Hi  It  was  too  great  a  load  for  the 
number  of  men  assigned  to  move  It;  that  In 
attempting  to  execute  the  order,  some  of  the 
men,  other  than  pUlntlff,  negligently  stum- 
Ued  and  fell,  pushing  the  loaded  car  on  and 
against  idalntlff,  causing  the  Injuries  of 
which  he  complains.  It  Is  further  alleged 
that  the  tools  being  left  upon  the  car  Increas- 
ed the  weight  thereof  by  about  50  per  cent, 
and  rendered  an  accident  more  likely  to  oc- 
cur; "that  the  company  by  Its  said  foreman 
was  guilty  of  carelessness,  negligence,  and  a 
lack  of  prudence  In  ordering  the  said  hand- 
car to  be  moved  from  one  track  to  another 
witbODt  removing  the  tools  therefrom;  and 
that  In  consequence  of  the  said  carelessness, 
negligence  and  lack  of  prudence  of  defend- 


ant the  said  accident  occurred  to  tlds  plain- 
tiff." 

Upon  the  trial,  In  answer  to  an  Inquiry, 
and  over  the  objection  of  defendant  plain- 
tiff explained  the  occurrence  as  follows: 

"Well,  in  carrying  the  car  across  it  was  too 
heavy,  and  «7hen  one  of  the  fellows  stumbled 
then  every  one  fell.  Well,  by  my  being  on  the 
low  side  after  I  stepped  up  on  the  spur,  the 
brake  struck  me  here  and  knocked  me  down." 

Then  followed  a  descrlptlMi  of  the  Injury 
which  consisted  of  a  double  rupture  of  the 
walls  of  the  abdomen. 

[1]  'It  is  elementary  that  In  order  to  make 
out  a  case  of  this  character  It  must  be  made 
to  appear  from  th^  complaint  and  the  evi- 
dence: (1)  That  the  defendant  was  negli- 
gent; (^  that  plaintiff  was  Injured;  and  &) 
that  the  negligence  charged  was  a  i>roxlmate 
cause  of  the  Injury.  In  other  words,  the 
causal  connection  between  the  negllgenoa  al- 
leged and  the  injury  suffered  must  appear 
affirmatively.  Glover  ▼.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  54  Mont  446,  171  Pac.  278;  Allen  v. 
Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac. 
673.  The  question  always  is,  was  the  negli- 
gence causa  sine  qua  non? — a  cause  which, 
had  It  not  existed,  the  injury  would  not  have 
occurred  (Hayes  v.  Michigan  C.  R.  Co.,  Ill 
U.  S.  228.  4  Sup.  Ot.  369,  28  U  Bd.  410) ;  for 
the  master  may  be  held  liable  only  when  to 
his  lapse  of  duty  Is  directly  attributable  the 
injury  to  the  servant,  as  any  given  effect  is  , 
to  be  assigned  to  Its  efficient  cause  (Monson 
v.  LaFrance  Copper  Co.,  39  Mont  60,  |.01 
Pac.  243,  133  Am.  St  Rep.  649). 

It  Is  iierfectly  apparent  that  whatever 
caused  the  hand  car  to  get  beyond  the  con- 
trol of  the  men  attempting  to  move  It  was  the 
proximate  cause  of  plaintiff's  injury.' 

[2]  If  It  was  the  Intention  of  plaintiff  to 
I  rely  upon  the  negligence  of  the  foreman  in 
ordering  the  men  to  move  the  car  with  the 
added  load  of  the  tools,  the  complaint  falls 
to  state  a  cause  of  action,  for  It  is  nowher« 
alleged  that  it  was  the  overload  which  caus- 
ed the  Injury.  This  Is  not  one  of  the  so- 
called  "strain"  cases  to  which  class  Sorenson 
V.  Northern  Pac  Ry.  Co.,  63  Mont.  268,  163 
Pac.  500,  belongs.  It  Is  not  claimed  that 
plaintiff  was  Injured  by  lifting  an  excessive- 
ly heavy  load. 

[3]  It  is  alleged  that  while  attempting  to 
lift  the  car  upon  the  track  "certain  of  the 
men,  other  than  this  plaintiff.  Included  In 
said  section  gang  carelessly  and  negligently 
stumbled  and  fell,"  with  the  result  that  the 
car  got  beyond  control  and  injured  plaintiff; 
but  there  is  not  even  a  suggestion  in  the  evi- 
dence that  the  men  who  stumbled  were  guilty 
of  negllgence|,  and  the  mere  fact  that  they 
stumbled  does  not  raise  any  presumption  of 
negUgenc^ 

It  is  alleged  also  that  the  excessive  weight 
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rendered  an  accident  more  likely  to  occur, 
but  nowbere  Is  It  alleged,  either  directly  or 
Inferentlally,  that  It  was  the  excesalve 
weight  of  the  loaded  car  which  caused  the 
men  to  stumble,  or  the  car  to  get  beyond  con- 
trol. In  other  words,  so  far  as  the  allega- 
tions of  the  complaint  are  concerned,  the 
same  accident  would  have  happened  with  the 
same  serious  result  if  the  car  bad  not  been 
loaded. 

14]  The  rule  is  well  settled  that  the  non- 
existence of  legal  connection  between  the 
negligence  and  the  Injury  is  predlcable 
whenever,  for  aught  that  appears,  the  ac- 
cident might  have  happened  even  if  thennegU- 
gence  had  not  occurred.    4  La  Batt,  {  1570. 

[S]  The  plaintiff  failed  to  introduce  evi- 
dence proving  or  tending  to  prove  that  the 
negligence  charged  was  a  proximate  cause 
of  his  Injury,  and  the  court  properly  granted 
a  nonsuit  In  principle,  the  case  is  ruled  by 
the  decision  in  Marklnovlch  v.  Northern  Pac. 
Ky.  Co.,  55  Mont  ISO,  174  Pac.  183. 

The  Judgment  is  affirmed. 

Afltemed. 

BRANTLY,  C.  J.,  and  REYNOLDS,  COOP- 
ER and  GALEOf,  JJ.,  concur. 


(59  Mont  126) 

KIRBY  V.  OREGON  SHORT  LINE   R.  CO. 
(No.  4310.) 

(Supreme  Coart  of  Montana.    April  4,  1921.) 

1.  Carriers  ^=3228(1)  —  Burden  of  allowing 
breach  of  duty  to  provide  watering  facilities 
for  cattle  Is  on  shipper. 

A  carrier  is  reqaired  to  make  adequate  pro- 
vision for  watering  cattle  shipped,  and  the  bur- 
den of  showing  the  breach  of  such  duty  is  on 
the  shipper. 

2.  Carriers  «=>2I7  —  Falinre  to  provide  ade- 
quate watering  facilities  for  stock  held  not 
"proximate  cause"  of  loss  where  owner  In 
charge  neglected  opportunity  to  water  them. 

In  an  action  by  a  shipper  of  stock  for  dam- 
ages and  shrinkage,  due  to  defendant's  failnre 
to  furnish  adequate  watering  facilities,  in  that 
out  of  five  pens  wherein  the  cattle  were  un- 
loaded only  four  were  provided  with  such  fa- 
cilities, but  wherein  it  appeared  plaintiff,  who 
was  in  charge  of  his  stock,  had  ample  oppor- 
tunity to  transfer  them  to  vacant  pens  before 
reloading  and  to  provide  them  with  water,  held 
that  his  failure  to  do  so  could  be  attributed  only 
to  his  own  neglect  or  misconduct  and  that  the 
negligence  of  the  company  was  at  most  the  re- 
mote, and  not  the  proximate,  cause  of  the  loss, 
so  that  he  could  not  recover;  the  proximate 
cause  being  that  which,  in  a  natural  and  con- 
tinnons  sequence,  unbroken  by  any  new  inde- 
pendent cause,  produces  the  injury,  apd  without 
which  it  would  not  have  occurred. 


3.  Carriers  «=9228( I)— Shipper  suing  fer  In- 
juries to  live  stock  shipment  must  show  loss 
sustained  and  amount  thereof. 
In  an  action  by  a  shipper  of  stock  against 
a  carrier  for  injury  thereto,  the  burden  was  on 
him  to  show  with  reasonable  certainty  and  by  a 
preponderance  of  the  evidence  the  loss  he  had 
sustained  and  the  amount  thereof  as  definitely 
as  possible. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 
Reynolds,  J.,  dissenting. 

Appeal  from  District  Court,  Yellowstone 
County;   Charles  H.  Taylor,  Judge. 

Action  by  George  B.  Klrby  against  the 
Oregon  Short  Line  Railroad  Company  for 
damages  to  a  shipment  of  live  stock.  Judg- 
ment for  plaintiff,  and  from  the  judgmoit 
and  the  denial  of  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Smith,  Harrington  &  Wines,  of  Butte,  for 
appellant 

E.  E.  Enterline,  of  Billings,  and  D.  0.  Ed- 
wards, of  Minneapolis,  Minn.,  for  respondent. 

HOLLOWAY,  J.  This  action  was  brought 
to  recover  damages  alleged  to  have  tieen 
caused  by  the  negligence  of  the  railroad 
company  in  transporting  1,342  head  of  cat- 
tle from  Riverside,  Or.,  to  Billings,  in  this 
state.  The  plaintiff  recovered  judgment  in 
the  sum  of  $1,870.80,  and  defendant  appealed 
therefrom,  and  from  an  order  denying  its 
motion  for  a  new  trial. 

The  record  discloses  that  on  May  10,  1916, 
the  defendant  company  furnished  a  cattle 
train  of  38  stock  cars  for  the  shipment  of 
these  cattle ;  that  the  cattle  were  loaded  dur- 
ing the  morning  of  that  day,  and  the  jour- 
ney commenced  soon  after  noon;  that  dur- 
ing the  evening  of  the  11th  the  cattle  were 
unloaded  at  Lima,  Mont,  for  feed,  water, 
and  -rest,  and  were  reloaded  and  the  journey 
resumed  about  noon  on  the  12th;  that  at 
Lima  one  steer  was  found  dead,  three  others 
were  dead  when  the  train  reached  Billings, 
and  a  fifth  died  immediately  after  the  cat- 
tle were  unloaded  there. 

It  is  the  contention  of  plaintiff  that  at  a 
point  near  Vail,  Or.,  the  train  was  negligent- 
ly subjected  to  a  violent  jolt,  which  caused 
some  of  the  cattle  to  be  severely  bruised  and 
otherwise  injured,  with  the  result  that  the 
five  died  and  the  others  were  impaired  in 
value,  and  that  at  Lima  2  head  were  negli- 
gently permitted  to  escape  and  be  lost  to 
plaintiff;  that  the  railroad  company  negli- 
gently failed  to  provide  adequate  facilities 
for  watering  the  cattle  at  Lima,  and  in  con- 
sequence thereof  about  250  head  were  not 
watered  there  or  at  all  during  the  entire 
journey  of  approximately  1,000  miles,  which 
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resulted  In  mmecesaai?  ahiinkage,  loss  of 
fleSb,  and  depreciation  In  yalue. 

Hie  single  assignment  of  error  raises  the 
question:  Is  the  evidence  sufficient  to  jus- 
tify the  verdict?  For  present  puiposes  we 
shall  assome  that  the'  evidence  is  sufficient 
to  Justify  a  finding  that  the  2  head  of  cattle 
were  lost  at  Uma  through  the  negligence 
of  the  defendant,  and  that  these  2  animals 
were  of  the  reasonable  value  of  $120;  also 
that  the  evidence  supp<wts  a  finding  that 
the  5  head  which  died  were  of  the  reasona- 
ble value  of  $295,  and  that  they  died  as  the 
result  of  the  negligent  handling  of  the  train 
by  the  defendant;  also  that  15  other  cattle 
(out  of  a  group  of  70  referred  to  by  the 
plalntifin  received  such  injuries  as  could  have 
been  InBicted  only  by  the  negligence  of  the 
carrier  in  handling  its  train  near  Vail,  and 
that  the  damage  to  these  cattle  amounted 
to  $20  per  head,  or  $300.  Without  under- 
taking to  make  an  analysis  of  the  evidence 
upon  which  the  foregoing  assumptions  are 
based,  we  content  ourselves  with  the  state- 
ment that  it  may  be  fairly  said  to  sustain  a 
verdict  for  $715w 

There  is  a  sort  of  general  dalm  made  tor 
damages  in  the  sum  of  $1  per  head  for  In- 
juries to  each  of  1,265  head,  but  there  Is 
not  any  substantial  evidence  to  'support  it, 
and  It  is  reasonably  certain  from  the  ver- 
dict returned  that  it  was  disallowed  alto- 
gether by  the  jury.  Leaving  out  of  further 
account  the  1,287  head  mentioned,  the  larg- 
est single  item  of  damages  is  claimed  on  ac- 
count of  the  depredation  In  value  of  56  head 
(the  remainder  of  the  70  mentioned  above), 
occasioned  by  the  alleged  rough  handling  of 
the  train  near  Vail  and  the  failure  of  the 
company  to  furnish  adequate  facilities  for 
watering  these  cattle  at  Lima. 

Counsel  for  the  defendant  company  Insist 
that  these  55  cattle  are  not  identified  as  of 
the  2S0  head  which  did  not  receive  water 
at  Lima  or  elsewhere  on  the  journey,  but 
we  are  inclined  to  accept  the  evidence  as 
sufficient  for  the  purpose.  Touching  the 
question  of  the  adequacy  of  the  facilities  for 
watering  the  cattle  at  Lima,  the  plaintiff's 
own  testimony  discloses  the  following  facts: 
The  plaintiff  and  a  caretaker  in  his  employ 
were  in  charge  of  the  cattle,  and  at  Poca- 
tello  arranged  to  have  the  train  stopped  at 
Lima  for  feed,  water,  and  rest;  that  at  Lima 
the  stock  yards  consisted  of  five  stock  pens 
into  which  the  cattle  were  unloaded,  the  to- 
tal number  being  divided  as  nearly  equally 
as  conld  be;  that  in  each  of  four  of  these 
pens  provision  was  made  for  watering  the 
cattle,  but  the  fifth  pen,  containing  about 
250  cattle,  had  no  facilities  for  watering; 
that  the  shipment  was  unloaded  on  the  eve- 
ning of  May  11  and  water  furnished  to  the 
cattle  in  the  four  pens  provided  with  pr(q[)er 
facilities;  that  complaint  was  made  by 
plaintiff  to  the  agent  of  the  road  ooncera- 
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ing  the  other  pen,  but  nothing  was  done  to 
correct  the  defect  or  provide  for  watering 
the  cattle  in  that  pen;  that  the  same  condi- 
tion prevailed  on  the  morning  of  the  12th 
and  imtll  the  cattle  were  reloaded  to  contin- 
ue the  journey;  that  the  cattle  In  the  fifth 
pen  were  not  watered  at  Lima  or  elsewhere 
on  the  entire  trip  from  Riverside  to  Bill- 
ings; that  the  cattle  in  each  of  the  four 
pens  with  watering  facilities  were  reloaded 
before  the  cattle  in  the  fifth  pen. 

[1]  Our  attention  has  not  been  directed  to 
any  rule  of  law  or  reason  whldi  imposed 
upon  the  railroad  company  the  duty  to  equip 
every  one  of  the  pens  with  watering  facili- 
ties. It  was  required  to  make  adequate  pro- 
vision for  watering  these  cattle,  but  the  bur- 
den of  showing  a  breach  of  that  duty  was 
upon  the  plaintiff.  Grieve  v.  Illinois  Cent 
Ry.  Co.,  104  Iowa,  65»,  74  N.  W.  192. 

it  was  developed  in  the  evidence  for  de- 
fendant, and  it  is  perfectly  apparent  to  any 
one,  that  as  soon  as  the  reloading  was  com- 
menced in  the  early  morning  of  the  12th, 
and  as  each  successive  pen  of  the  first  four 
was  made  vacant,  ample  opportunity  was 
afforded  plaintiff  to  transfer  the  cattle  from 
pen  5  to  the  vacant  pen  or  pens,  and  provide 
them  with  an  abundant  supply  of  water,  and 
his  failure  to  take  advantage  of  the  oppor- 
tunity can  be  attributed  only  to  his  gross 
neglect  or  willful  misconduct.  He  was  in 
charge  of  the  shipment,  and  it  was  his  busi- 
ness to  see  that  his  stock  received  proper 
care,  if  the  facilities  were  available  for  the 
puriMse.  He  could  not  stand  upon  the  tech- 
nical dalm  that  the  most  convenient  means 
conceivable  were  not  provided,  and  rely  up- 
on his  ability  to  recover  damages  from  the 
company  as  compensation  for  the  loss  result- 
ing from  his  own  want  of  ordinary  care. 

If  we  accept  the  extreme  view  advanced 
by  counsel  for  plaintiff  that  the  company 
was  negligent  in  failing  to  have  the  fifth 
pen  properly  equipped,  the  question  then 
arises:  Was  that  negligence  the  proximate 
cause  of  the  damage  to  the  cattle  which  were 
deprived  of  water?  The  proximate  cause  of 
an  injury  is  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new, 
Independent  cause,  produces  the  Injury,  and 
without  which  It  would  not  have  occurred. 
Mize  V.  Rocky  Mountain  Bell  Tel.  Co.,  38 
Mont.  521,  100  Pac.  971,  129  Am.  St  Rep. 
659,  16  Ann.  Cas.  1189.  The  railroad  com- 
pany can  be  held  liable  for  its  failure  to  pro- 
vide water  in  the  fifth  pen  only  on  condition 
that  to  its  lapse  of  duty  In  that  respect  is 
directly  attributable  the  injury  to  plaintiffs 
cattle,  as  any  given  effect  Is  to  be  assigned 
to  its  efficient  cause.  Monson  v.  La  France 
Copper  Co.,  39  Mont  50,  101  Pac.  243,  133 
Am.  St.  Rep.  649;  Stones  v.  Chicago,  M  & 
St  P.  Ry.  Co.,  197  Pac.  262,  not  yet  [offldal- 
ly]  reported. 

[2]  From  the  review  of  the  evidence  abovet 
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it  appears  to  us  to  be  incontroTertlble  that 
the  damage  to  these  cattle  at  Lima  resulted, 
not  from  the  lack  of  water  in  the  one  pen, 
but  from  the  fallnre  of  plaintiff  to  avail 
himself  of  the  facilities  afforded  in  the  oth- 
er pen&  In  other  words,  the  negligence  of 
the  company  was  at  most  the  remote,  and 
not  the  proximate,  cause  of  the  loss  suffered, 
and  it  cannot  be  held  responsible  therefor. 
Causa  proxinoi  non  remota  spectatur. 

Plaintiff  testified  that  the  value  of  each  o* 
these  55  animals  was  lessened  to  the  extent 
of  $20.  His  testimony  upon  this  feature  of 
the  case  follows: 

"It  was  the  bmises  on  the  cattle,  and  the 
lack  of  water  on  the  way  here  shrank  these 
cattle  more  than  they  should  have  shrunk;  they 
was  badly  shrunken;  could  not  say  how  much 
more  than  they  should  have  been;  probably  10 
to  16  pounds  to  the  head.  •  •  *  I  now  un- 
dertake to  say  that  the  condition  these  cattle 
were  in  when  they  arrived  [at  Billings]  was 
caused  by  the  jolt  and  by  the  failure  to  get  wa- 
ter at  Lima.  That  was  the  sole  pause  of  it. 
*  •  •  I  figured  these  cattle  were  bo  much 
worse  shape  than  they  should  have  been  ordi- 
narily, and  this  was  caused  by  the  jolt  and 
the  scarcity  of  water  at  Lima." 

[3]  No  effort  whatever  was  made  to  seg- 
regate the  damages  occasioned  by  the  bruis- 
es. The  jury  were  advised  by  the  Instruc- 
tions given  that  recovery  could  be  had  only 
for  such  damages  as  resulted  proximately 
from  defendant's  negligence.  The  burden 
was  upon  plaUitifl  to  show  with  reasonable 
certainty  and  by  a  preponderance  of  the  ev- 
idence the  loss  he  had  sustained  and  the 
amount  thereof  as  definitely  as  possible. 
Carman  v.  Montana  Cent.  Ry.  Co.,  32  Mont 
137,  79  Pac.  690.  Since  the  damages  were 
shown  in  the  aggregate,  for  an  undefined 
portion  of  which  defendant  may  be  liable 
and  for  an  unascertained  balance  of  which 
it  is  not  liable,  the  jury  could  not  possibly 
determine  the  extent  of  its  responsibility 
upon  this  branch  of  the  case.  To  avoid  the 
expense  and  delay  necessarily  Incident  to  a 
new  trial,  the  plaintiff  should  be  permitted. 
If  he  so  elects,  to  accept  a  judgment  reduced 
to  the  amount  whidi  the  evidence  warrants. 

The  canse  is  remanded  to  the  district 
court,  with  directions  to  grant  a  new  trial 
unless  within  30  days  from  the  filing  of  the 
remittitur  plaintiff  consent,  in  writing  filed 
with  the  derk  of  the  lower  court,  to  a  re- 
duction of  the  amount  of  the  Judgment  to 
$715.  If  such  consent  is  given,  the  judg- 
ment will  be  modified  accordingly  nunc  pro 
tunc  as  of  the  date  of  the  original  judg- 
ment, and,  as  thus  modified,  will  stand  af- 
firmed, and  the  order  refusing  a  new  trial 
will  also  be  afiirnied. 

BRANTLY,  C.  J.,  and  COOPER  and  GAL- 
BN,  JJ.,  concur. 

BiBXNOLDS,  J.  I  dissent.  I  do  not  be- 
U»ve  that  plaintiff  was  guilty  of  any  con- 


tributory negligence,  as  a  matter  of  law,  by 
reason  of  his  failure  to  water  the  cattle  in 
the  one  pen  in  which  there  was  no  water, 
when  some  of  the  pens  were  vacated  in  the 
process  of  reloading,  and  that  sncfa  failure 
was,  as  a  matter  of  law,  the  proximate  cause 
of  any  part  of  the  injury  to  the  stock.  It 
may  be  that  it  was  possible  to  have  so  water- 
ed the  cattle,  but  it  does  not  conclusively  ap- 
pear that  he  could  have  done  so,  or,  even  if 
be  could,  that  be  was  conscious  of  the  op- 
portunity so  to  do,  or  that  his  attention  was 
called  to  it  In  any  way.  On  the  contrary, 
the  evidence  justifies  the  conclusion  that, 
even  up  to  the  time  that  he  testified  on  the 
trial,  it  never  occurred  to  him  that  there  was 
any  such  opportunity.  He  was  asked 
whether  or  not  be  could  not  have  changed 
the  cattle  from  one  pen  to  another  so  that 
all  could  be  watered,  to  which  he  replied 
that  he  could  not  do  so  because  there  was 
not  room,  all  pens  being  occupied;  that  It 
would  be  mixing  tap  the  cattle  that  should 
not  be  mixed,  and  that  there  was  no  way 
that  he  could  drive  some  cattle  out  of  one 
pen  and  put  others  into  it  The  question 
was  not  asked  him  as  to  whether  or  not  he 
could  have  watered  them  in  one  of  the  other 
pens  after  such  pen  was  emptied  in  the  pro- 
cess of  reloading,  and  we  do  not  know  what 
his  answer  to  such  question  would  have  been. 
In  my  opinion,  we  have  no  right  to  assume 
that  if  the  question  had  been  put  to  him  he 
might  not  have  given  some  good  reason  why 
that  could  not  have  been  done. 

It  is  evident  that  neither  party  nor  the 
presiding  judge  In  the  trial  below  considered 
this  feature  of  the  case  In  any  way,  for  the 
question  was  not  raised  by  counsel  In  that 
court,  nor  has  counsel  suggested  the  ques- 
tion in  this  court.  There  was  nothing  in  the 
answer  charging  plaintiff  with  contributory 
negligence  in  this  respect,  or  that  his  fail- 
ure to  water  the  stock  in  this  particular 
pen  was  the  proximate  cause  of  any  part  of 
the  Injury.  The  answer  did  not  even  charge 
that  imder  the  contract  of  shipment  any  du- 
ty rested  on  plaintiff  to  care  for,  feed,  and 
water  the  stock,  nor  was  the  contract  offered 
In  evidence.  Defendant  did  not  make  any 
motion  for  nonsuit  or  directed  verdict;  no 
instruction  was  requested  by  defendant  as 
to  this  particular  feature  of  the  case,  and 
no  instruction  was  given  regarding  it  In 
the  hearing  before  this  court,  appellant's 
contention  is,  not  that  respondent  should 
have  watered  the  cattle  in  tbe  pen  tn  ques- 
tion by  transferring  them  to  another  pen 
after  such  pen  was  emptied  in  the  process 
of  reloading,  but  that  the  evidence  Is  insuf> 
flciont  to  support  the  verdict  because  it  does 
not  show  that  the  damage  from  rough  han- 
dling did  not  occur  between  Lima  and  Bil- 
lings, and  did  occur  between  Riverside  and 
Ontario,  that  the  particular  cattle  that  were 
in  the  worst  condition  were  not  In  the  par- 
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tlcolar  pen  In  whlcb  tbere  was  no  water, 
•nd  that  It  did  not  appear  that  the  acts 
which  caused  the  depredation  in  value  may 
not  have  been  the  result  of  unaToidable  con- 
ditions connected  with  the  normal  movement 
of  the  train.  In  fact,  appellant  Impliedly 
admits  that.  If  these  particular  cattle  were 
In  the  pen  In  which  there  was  no  water,  that 
would  be  a  proximate  canse  of  a  iiart  of  the 
damage.  From  a  review  of  the  record  in 
both  courts,  It  is  clear  that  the  case  was  not 
tried  by  defendant  upon  the  theory  that 
plaintiff  was  in  any  way  responsible  for  not 
having  watered  the  stock  In  this  particular 
pen  by  putting  them  in  another  pen  having 
water,  after  it  had  been  emptied  in  the  pro- 
cess of  reloading.  The  rule  of  practice  here- 
tofore recognised,  to  the  effect  that  parties 
cannot  on  appeal  change  the  theory  upon 
which  the  cause  was  tried  In  the  lower  court, 
forbids  a  reversal  in  this  case.  Wall  v. 
Northern  Pac.  Ry.  Co.,  53  Mont  81,  161  Pac. 
518,  li.  R.  A.  1917C  433;  In  re  Estate  of 
Murphy,  57  Mont  273,  188  Pac.  146. 

The  only  qC)eciflcatlon  of  error  set  forth 
in  appellant's  brief  Is  that  the  evidence  is 
InsiifDclent  to  sustain  the  verdict.  It  was  a 
disputed  question  as  to  whether  or  not  tbere 
was  any  water  in  the  pen  in  question  on  the 
morning  of  the  day  that  the  stock  was  re- 
loaded. It  may  be  that  the  jury  adopted  the 
theory  of  defendant,  and  did  not  talce  Into 
conalderatiou  whatever,  in  rendering  its  ver- 
dict, the  charge  that  there  was  no  water  in 
that  particular  pen,  as  claimed  by  plaintiff. 
The  total  damages  claimed  and  supported  by 
the  testimony  of  plaintiff  based  upon  rough 
handling,  entire  failure  of  water  In  one  pen 
and  Insufficient  quantity  of  water  in  all  of 
the  pens,  exceeded  the  sum  of  $2,900,  yet  the 
Jury  gave  a  verdict  for  only  approximately 
two-thirds  of  that  amount,  regardless  of  in- 
terest. The  damages  were  not  segregated  in 
the  evidence,  but  the  jury  may  have  segre- 
gated tbem  In  its  verdict  At  least,  there  is 
no  basis  upon  whldi  this  court  can  assert 
that  it  did  not  It  is  Impossible,  therefore, 
tor  this  court  to  say  that  upon  the  evidence 
as  to  rough  handling  and  insufficiency  of 
water  In  all  the  pens  which  affected  all  the 
cattle  in  the  shipment  the  verdict  is  not  sus- 
tained by  the  evidence. 

In  my  opinion  the  judgment  and  order 
overruling  motion  for  new  trial  should  be 
affirmed. 


(100  Or.  221) 

SALINQ 


V.  FIRST  NAT.  BANK  OF 
TILLAMOOK. 


(Snpreme  Court  of  Oregon.    April  19,  1921.) 

Attaehment  «=9308(4)  —  Evidence   Insuffloient 
to  show  claimant  made  statement  to  creditor 
bank  to  encourage  making  of  loan. 
In  suit  to  qni<?t  title  to  relieve  realty  from 

the  Hen  of  an  attachment  Issued  is  defendant 


bank's  snlt  on  a  note  for  money  leaned  to  plain- 
tiff's son  by  defendant  nnder  belief  that  the 
son  owned  the  land  attached  and  then  claimed 
by  plaintiff,  evidence  held  insufficient  to  show 
that  plaintiff  mode  any  statement  to  the  bank 
to  encourage  the  making  of  the  loan  from  which 
the  note  resulted,  or  was  responsible  in  any 
way  therefor  to  make  good  the  charge  of  fraud 
against  plaintiff  or  of  coUasion  between  Um 
and  the  borrower  from  th«  bank. 

Department  2. 

Appeal  ttom  Circuit  Court,  Tillamook 
Ootmty ;  Oeo.  B.  Bagley,  Judge. 

Suit  by  William  A.  Saling  against  the 
First  National  Bank  of  Tillamook.  From 
decree  for  plaintiff,  defendant  appeals.  Af- 
flrmed. 

nils  is  a  suit  to  quiet  title.  A  decree  was 
passed  in  favor  of  plaintiff.  Defendant  ap- 
pealed. 

On  July  31,  1018,  the  defendant  herein  as 
plaintiff,  commenced  an  action  in  the  cir- 
cuit court  of  the  state  of  Oregon  for  Tilla- 
mook county  upon  a  promissory  note  for 
$1,000  due  from  one  O.  A.  Saling,  and  on 
the  same  day  a  writ  of  attachment  was  issued 
in  the  action  and  the  property  involved  was 
attached.  This  suit  is  brought  to  relieve  the 
property  from  the  lien  of  the  attachment 
This  cause  was  before  this  court  upon  n 
former  appeal.  03  Or.  237,  182  Pac.  140. 
The  law  of  the  case  was  practically  settled 
In  the  opinion  by  Mr.  Justice  Bennett  The 
allegations  of  the  second  affirmative  defense, 
which  is  the  only  one  now  involved,  are 
set  out  at  length  in  the  former  opinion.  The 
suit  was  remanded  for  the  purpose  of  a  hear- 
ing upon  the  question  of  fraud.  The  allega- 
tions In  regard  thereto  are  in  substance  as 
follows:  Plaintiff  and  C.  A.  Saling  were 
father  and  son.  About  March  8,  1918,  0.  A. 
Saling  came  to  the  bank  of  the  defendant 
and  asked  for  the  loan  of  $1,000.  He  repre- 
sented to  defendant  that  he  had  made  an 
agreement;  with  his  father,  the  plaintiff, 
whereby  he  was  buying  his  father's  farm, 
and  that  he  needed  the  sum  of  $1,000  to  make 
the  first  payment  on  the  same.  It  was  also 
represented  to  defendant  tiiat  the  farm  bad 
22  cows  on  it;  that  C.  A.  Saling  was  pur- 
chasing the  farm  and  dairy  equipment;  that 
the  milking  season  was  ahead;  and  that 
within  six  months  he  could  easily  pay  back 
the  loan  of  $1,000.  Relying  on  such  repre- 
sentations, defoidant  loaned  G.  A.  Saling  the 
sum  of  $1,000.  The  answer  further  charges 
that  plaintiff  with  fraud,  collusion,  and  con- 
spiracy, engaged  In  by  himself  and  his  son 
for  the  purpose  of  cheating  and  defrauding 
defendant  out  of  the  sum  of  $1,000,  and  that 
plaintiff  received  the  $1,000  without  furnish- 
ing any  consideration  therefor. 
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CL  W.  Talmage,  of  McMlnnvllIe,  and  Jo- 
seph Mannlz,  of  Astoria  (Talmage,  Claussen 
ft  Mannlx,  of  TlIlamo<^  on  tbe  brief),  for 
appellant 

George  P.  Wlnslow  and  H.  T.  Botts,  both 
of  Tillamook,  for  respondent. 

BEAl^.  J.  (after  stating  the  tacts  as  aboye). 
It  appears  that  O.  A.  Sallng  made  a  con- 
tract with  his  father  to  purchase  the  farm 
for  $17,000  and  borrowed  ¥1,000  from  the 
defendant  bank  to  make  the  first  payment 
A  deed  was  executed  by  W.  A.  SaUug  and 
wife  to  C.  A.  Sallng  on  March  9,  1918,  and 
recorded  March  18,  1918.  The  plan  was  for 
C.  A.  Sallng  to  obtain  a  federal  farm  loan, 
and  pay  his  father  $4,000  more  and  execute 
a  second  mortgage  for  the  balance.  Notes 
and  a  mortgage  were  executed  by  C.  A.  Sallng 
to  W.  A.  Sallng,  but  the  mortgage  was  not 
recorded.  W.  A.  Sallng  placed  the  docu- 
ments In  the  d^endant  bank.  An  applica- 
tion for  such  a  loan  of  $8,000  was  made  by 
C.  A.  Sallng,  but  was  approved  for  only 
about  $4,000.  No  loan  was  obtained.  About 
July  le,  1918,  C.  A.  Sallng  seems  to.  have 
abandoned  the  deal  and  deeded  the  property 
back  to  his  father,  and  so  informed  the  bank. 
When  the  negotiations  were  pending  between 
plaintiff  and  his  son  the  senior  Sallng  In- 
quired of  the  bank  if  bis  son  had  any  money 
there.  This  was  after  O.  A.  Sallng  had 
made  arrangements  with  the  bank  for  the 
loan'  of  $1,000,  but  the  transaction  was  not 
then  completed.  The  officer  of  the  bank  de- 
clined to  give  the  old  gentleman  any  infor- 
mation in  regard  to  tile  matter,  and  did  not 
make  any  inquiry  of  W.  A.  Sallng  as  to  the 
kind  of  purchase  the  son  was  making.  The 
bank  did  not  know  anything  about  the  agree- 
ment between  the  father  and  son  except 
what  0.  A.  Sallng  told  its  officer.  It  appear- 
ed to  trust  the  whole  matter  to  the  honesty 
and  ability  to  pay  of  C.  A.  Sallng.  The  of- 
ficer of  the  bank  was  informed  that  the  $1,- 
000  loan  was  to  make  the  first  payment  for 
the  t&tta,  and  knew  that  C  A.  Sallng  would 
owe  the  balance.  C.  A.  Sallng  had  obtained 
small  loans  of  the  bank  before  that  time. 
The  evidence  does  not  sustain  the  charge  of 
fraud  against  plaintiff,  nor  show  that  there 
was  any  collusion  between  plaintiff  and  C. 
A.  Sallng  to  defraud  defendant  Mr.  W.  J. 
Reichers,  cashier  of  the  bank,  testified  as 
follows  upon  inquiry  in  resard  to  the  loan: 

"A.  Charley  Saling  called  at  the  bank  several 
days  before  the  loan  was  made,  and  he  and  I 
talked  about  the  loan;  that  is,  he  wanted  to 
know  if  he  could  get  the  money.  Do  you  want 
me  to  state  in  full  our  conversation? 

"Q.  Yes,  air;  state  your  conversation  at  that 
time.  A.  I  asked  him  what  be  was— I  don't  be- 
lieve I  asked  him  either.  I  think  be  told  me 
that  he  was  going  to  buy  his  father's  fanm,  and 
that  his  father  was  going  to  or  was  triving  him 


all  kinds  of  time  and  easy  teras,  and  he  wanted 
to  borrow  $1,000  to  pay  down  to  his  father; 
and  he  at  that  time  felt  in  six  months  he  could 
pay  most  of  it  back.  He  said  that  be  had  22 
cows  to  milk,  and  that  the  producing  season  was 
right  ahead  of  him,  and  that  in  six  months  he 
could  pay  most  of  that  loan;  and  I  told  him  if 
he  could  not  pay  all  of  it  in  six  months  that 
if  he  paid  the  most  of  it  that  we  would  renew 
the  balance  at  the  end  of  six  moi^s." 

It  does  not  appear  that  the  plaintiff  made 
any  statement  to  the  bank  to  encoiurage  the 
maidng  of  the  loan,  or  was  responsible  In 
any  way  therefor.  The  other  questions  In 
the  case  were  disposed  of  by  the  former  opin- 
ion. 

The  decree  of  the  circuit  court  is  affirmed. 

BUENETT,  0.  J.,  and  JOHNS  and 
BROWN,  JJ.,  concur. 


HENRY   V. 


(100  Or.  179) 

POSTAL  TELEGRAPH   CO. 


(Supreme  Court  of  Oregon.   April  12,  1921.) 

1.  Damases  «=5>I58(7)— Permaaenoy  of  Injury 
may  to  shown  under  general  allegation  of 
damages. 

The  permanency  of  an  injury  may  be  shown 
under  a  general  allegation  of  damages,  without 
more  explicit  pleading. 

2.  Damages  ^=s>l58(7)— Complaint  .Held  not  to 
exclude  evidenoe  as  to  permanenoy  of  Inju- 
ries; "may." 

In  an  action  against  a  telegraph  company 
for  injuries  to  plaintiff  when  run  into  by  de- 
fendant's messenger  boy  on  a  bicycle,  complaint, 
generally  describing  plaintiff's  injuries,  and 
stating  her  knee  would  be  weak  for  a  long 
time,  and  the  patella  more  liable  to  dislocation, 
also  averring,  "These  conditions  may  be  of  a 
permanent  character,"  held  sufficient  to  admit 
evidence  of  the  permanency  of  the  injury; 
"may"  sometimes  importing  ability,  competen- 
cy, possibility,  or  probability,  and  not  limitiiig 
the  legal  effect  of  the  allegation  of  general 
damages. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.J 

.3.  Appeal  and  error  ^s>977(5)— Now  trial  <=» 
6— Refusal  of  now  trial  disoretlonary. 

Refusal  to  grant  new  trial  is  a  matter  in 
the  sound  discretion  of  the  court,  and 'will  not 
be  reviewed  on  Bpj>eal  except  for  abuse. 

4.  New  trial  «=s>89— Disregard  of  statement 
made  In  effort  to  oompromiso  was  not  ground. 

Statement  of  counsel  for  plaintiS,  suing  for 
injuries  made  in  course  of  negotiations  for 
settlement  of  the  claim  that  plaintiff  was 
not  making  a  daim  for  serious  permanent  in- 
jury, though  she  was  not  yet  free  from  pain 
or  inconvenience,  was  not  binding  when  no  set- 
tlement was  reached,  so  that  disregard  there- 
of by  plaintiff  in  her  pleadings  and  at  trial,  and 
claim  by  her  for  permanent  injuries,  did  not  en- 
title defendant  to  new  trial  for  surprise. 
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la  Bane. 

Ai^eal   from   drcnlt  Conrt, 
Oonntr:  Robert  Tucker,  Jndge. 

Action  by  Florence  Henry  against  the  Post- 
al Telegraph  Company,  a  coiporatlon.  From 
Judgment  for  jdalntlff,  defendant  appeals. 
Affirmed. 

This  Is  an  action  to  recover  damages  for  al- 
leged personal  Injuries  suffered  by  plalntUE 
by  reason  of  the  fanit  of  an  employ^  of  de- 
fendant in  negligently  and  recklessly  running 
against  her  with  a  bicycle.  The  aUegations 
material  here  are  as  follows: 

"That  on  or  about  the  IStb  day  of  July,  1916, 
in  the  dty  of  Portland,  Oregon,  between  the 
honrs  of  9  and  10  o'clock  in  the  forenoon,  the 
plaintiff  was  crossing  Washington  street,  from 
the  north  side  to  the  south  side  thereof,  at  or 
near  the  intersection  of  said  Washington  street 
with  Sixth  street,  and  was  using  due  care  and 
watchfulness  in  crossing  said  street,  when  she 
was  suddenly,  and  without  any  warning,  and  by 
reason  of  the  speed  at  wliich  he  was  traveling, 
and  on  account  of  his  inattention,  negligently 
and  recklessly  and  carelessly,  and  without  fault 
on  her  part,  run  into  and  over  by  a  messenger 
boy  on  a  bicycle  or  motorcycle;  said  messen- 
ger then  and  there  being  a  servant  of  and  em- 
ployed by  said  defendant  corporation,  and  in 
the  discharge  of  his  duty;  and,  by  reason  of 
being  so  run  into  by  said  messenger  boy,  plain- 
tiff was  violently  thrown  to  the  pavement,  and 
severely  bruised  in  and  about  her  bead  and 
limbs  and  body,  and  the  patella  of  her  left 
knee  was  dislocated  and  thrust  several  inches 
out  of  place,  and  the  ligaments  of  said  patella 
were  wrenched  and  strained  and  torn;  and 
that  by  reason  of  said  injuries,  caused  by  the 
recklessness  and  negligence  of  the  defendant  as 
aforesaid,  the  plaintiff  suffered  great  pain  in 
her  head,  limbs,  and  body,  and  particularly  in 
and  about  the  left  knee,  and  was  confined  to 
bed  at  the  hospital  for  about  10  days,  and  was 
confined  to  her  home  for  several  weeks. 

"That  after  said  injury  the  plaintiff  was  for 
several  months  under  tiie  care  of  physicians, 
and  was  compelled  to  be  treated  for  said  inju- 
ries, and  particularly  the  injury  to  her  knee, 
and  she  is  informed  and  believes,  and  therefore 
alleges,  that  said  knee  will  be  weak  for  a  long 
time,  and  that  the  patella  will  be  more  liable 
to  dislocation  than  prior  to  said  injury,  and  that 
these  conditions  may  be  of  a  permanent  char- 
acter; and  by  reason  of  the  aforesaid  injuries, 
and  the  pain  and  suffering  incident  thereto, 
plaintiff  has  been  damaged  in  the  sum  of 
$1,500." 

Tben  fdilow  avenirents  as  to  loss  of  em- 
ployment, physicians'  services,  and  hospital 
fees,  not  material  here. 

nis  answer  was  a  general  denial,  and  a 
plea  of  contrlbntory  n^Iigenca  On  the  trial 
the  court  at  the  request  of  defendant  gave 
the  following  Instruction: 

"If  you  should  come  to  the  question  of  dam- 
ages, before  yon  wonld  be  warranted  in  allow- 
ing the  plaintiff  any  snm  by  way  of  compen- 
sation for  an  alleged  permanent  injury,  you 
most  be  reasonably  certain,  from  a  preponder- 


HENKT  T.  POSTAIi  TEXiEGBAPH  00.  259 

<1»7  P.) 

ance  of  the  evidence,  that  the  plalntUf  has  sus- 
tained permanent  injury,  and  it  is  not  enou|^ 
that  yon  may  believe  that  permanent  iBjnry  is 
possible."    . 


The  conrt  also  gave  the  following  instruc- 
tions, which  were  excepted  to  by  the  defend- 
ant: 

"If  yon  should  reach  the  condosion  that  the 
plaintiff  is  entitled  to  recover  in  this  case,  the 
next  consideration  would  be  the  question  of 
damages.  The  true  measure  of  damages  in 
case  of  this  kind  is  compensation;  what  sum 
will  fully,  fairly,  and  justly  compensate  her  for 
the  physical  pain,  if  any,  that  she  has  endured 
or  will  endure  in  the  future,  and  what  siim  will 
fairly,  fully,  and  justly  compensate  her  for 
the  physical  injuries  she  has '  sustained,  if  any, 
as  a  direct,  natural,  and  proximate  result  of 
this  particular  injury? 

"Gentlemen  of  the  jury,  nothing  should  be 
awarded  as  punishment,  nothing  out  of  motives 
of  sympathy  or  prejudice,  but  your  award  of 
damages  should  be  based  solely  on  the  theory 
of  compensation. 

"Before  you  award  damages  for  a  permanent 
injury,  you  should  be  satisfied  by  a  preponder- 
ance of  the  evidence  that  the  injuries  are  per- 
manent, but  if  yon  find  they  are  permanent, 
then  your  award  should  be  on  the  basis  of  per- 
manency. If  you  find  that  the  injuries  she 
has  sustained  are  temporary,  then  your  award 
should  be  on  the  basis  of  temporary  injuries. 
But  whether  temporary  or  permanent,  the  lim- 
it and  measure  of  compensation  should  be  the 
true  rule  and  guide  m  arriving  at  damages  in 
cases  of  this  kind.  That  is  so  far  as  the  gen- 
eral damages  are  concerned." 

M  the  dose  of  the  charge  the  following 
colloquy  ensued  between  court  and  counsel: 

"Mr.  Nelson:  The  only  exception,  your  hon- 
or, was  Id  reference  to  damages;  that  in  case 
the  jury  should  find  for  the  plaintiff  you  state 
that  they  could  consider  the  phssical  pain  that 
may  be  suffered  in  fact,  also  permanent  injury; 
there  is  no  daim  for  either  of  those  in  the 
complaint;  the  plaintiff  does  not  claim  per- 
manent injury.  In  fact,  Mr.  Magill  has  dis- 
avowed that  to  us. 

"The  Court:  I  thought  that  was  claimed.  If 
it  isn't,  we  will  cover  that. 

"Mr.  Magill:  The  allegation  is  at  the  bot- 
tom of  page  2. 

"The  Court:  Xou  say,  "May  be  of  a  per- 
manent character.' 

"Mr.  Nelson:  'May  be  of  a  permanent  char-' 
acter.'     Well,  under  the  law  it  must  be. 

"The  Court:  Well,  I  stated  to  the  jury— I 
have  stated  to  the  jury,  and  I  do  now  state 
to  the  jury,  that  unless  there  is  shown  by  the 
plaintiff  by  a  preponderance  of  the  evidence 
that  permanent  injuries  exist  that  they  would 
not  be  entitled  to  any  damages  for  a  permanent 
injury. 

"Mr.  Nelson:  Well,  your  honor,  in  this  ac- 
tion I  want  to  state,  I  want  to  make  tender  here 
of  a  showing  that  we  asked  for  leave,  or  were 
to  ask  for  leave,  to  examine  the  plaintiff,  and 
waived  that  on  assurance  of  counsel  in  writing 
that  she  did  not  claim  permanent  injury,  and 
I  think  bk  fairness  that  that  ought  not  to  be 
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in  tb«  can.  In  fh«  butrnctions  of  the  jurs.  I 
think  they  onght  not  to  be  permitted  to  consid- 
er anything  of  that  sort 

"lir.  Magill:  I  think  there  would  be  quite  a 
eontroreray  over  that,  if  the  conrt  please.  I 
am  sorry  to  see  it  arise. 

'The  Court:  Well,  I  will  state  to  the  jury 
that  the  allegations  are  that  the  conditions 
ma]\  be  of  a  permanent  character,  and  it  is 
upon  the  allegations,  upon  the  evidence  that 
has  been  adduced,  under  the  instructions  of  the 
law,  as  to  what  you  may  consider  on  that  be- 
half, that  I  will  submit  the  case  to  the  Jury. 

"Mr.  Nelson:  It  is  understood  that  we  may 
have  an  exception  without  my  making  that  ten- 
der? 

"The  Ooort;  Tea;  yon  may  have  an  excep- 
tion." 

There  was  a  verdict,  followed  by  Judgment 
for  the  plaintiff,  and  thereafter  the  defendant 
seasonably  moved  for  a  new  trial  on  the 
ground  of  aurprUe  and  of  error  of  the  court 
In  submitting  to  the  Jury  the  question  of  dam- 
ages for  permanent  Injuries.  It  was  claimed 
that  the  defendant  was  taken  by  anrpriae  as 
to  any  daUn  of  plaintiff  because  of  x>ermanent 
injury,  by  reason  of  the  fact  that  In  the  course 
of  a  correspondence  with  the  plaintllTs  coun- 
sel, occurring  apparently  before  the  action 
was  begun,  plaintiff's  counsel,  In  answer  to 
a  request  of  defendant's  counsel  that  defend- 
ant's surgeon  be  permitted  to  examine  plain- 
tiff with  a  view  to  ascertaining  the  extent  of 
her  Injuries,  had  answered  in  effect  that  if 
defendant  was  making  the  request  In  good 
faith  and  In  view  to  a  settlement  only,  ha 
would  be  willing  to  have  his  client  submit  to 
such  an  examination,  and  further  used  the 
following  language: 

"In  the  first  place,  we  are  not  making  daim 
for  a  serious,  permanent  injury,  although  our 
dimt  is  not  yet  free  from  pain  or  inconven- 
ience. Again,  the  injury  was  such  that  a  phy- 
sical examination  at  this  time  would  not  dis- 
close much,  and  in  the  last  place,  if  you  have 
concluded  definitely  that  there  is  no  liability  on 
the  part  of  your  client,  and  such  examination, 
as  yon  suggest,  is  not  for  the  purpose  of  dis- 
cussing in  good  faith  some  reasonable  settle- 
ment, we  would  not  care  to  consent.  Such 
cases  are  not  our  forte,  but  the  young  lady  is  a 
sister  of  our  stenographer  and  naturally  came 
to  ns.  We  would  much  prefer  to  settle  all 
snch  cases  out  of  court,  if  it  can  be  done  satis- 
factorily, and  we  so  informed  Mr.  Scbuiz,  the 
manager  of  the  Postal  Telegraph  Company, 
long  ago.  He  considered  the  amount  we  named 
as  reasonable,  if  there  was  any  liability  at  all, 
and  we  also  think  so.  The  young  lady  was  in 
the  hospital  for  some  time,  and  suffered  severe- 
If  for  several  weeks,  besides  being  thrown  out 
of  employment  by  which  she  made  her  living." 

Defendant's  counsel  answered  that  they 
were  glad  to  note  that  plaintiff  made  no 
claim  for  permanent  injuries,  and,  while 
denying  any  liability,  said  that  in  view  of 
avoiding  the  expense  of  a  trial  they  would 
ncommend  that  tli^  client  settle  the  dalm 


for  a  small  sum,  but  wonid  dedlns  to  pay 
the  amount  previously  demanded  by  plaintiff. 
The  motion  for  a  new  trial  was  overruled, 
and  defendant  appeals,  alleging  as  error  the 
giving  of  the  Instructions  excepted  to,  and 
the  overruling  of  its  motion  for  a  new  trial. 

Dey,  Hampson  ft  Nelson,  of  Portland,  for 
appellant. 
W.  F.  Maglll,  of  Portland,  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  Is  settled  in  this  state  and 
by  the  great  weight  of  authority  In  other  Ju- 
risdictions that  the  permanency  of  an  Injury 
may  be  shown  under  a  general  allegation  of 
damages  without  more  explicit  pleading. 
Sigel  V.  Portland  R.,  li.  ft  P.  Co.,  67  Or.  285. 
135  Pac.  866;  13  Cyc.  189,  and  cases  there 
dted.  Counsel  for  defendant  virtually  con- 
cede this  to  be  the  law,  but  contend  that 
plaintiff  is  estopped  by  her  pleading  to  take 
advantage  of  this  general  rule.  The  partic- 
ular sentence  in  plaintiff's  complaint  to 
which  reference  is  made  in  the  lugenlSas  ar- 
gumeat  of  counsel  is  this:  After  generally 
describing  her  Injuries  and  stating  that  plain- 
tiff's "knee  would  be  weak  for  a  lon^  time, 
and  that  the  patella  will  be  more  liable  to 
dislocation  than  before  said  injury,"  the  com- 
plaint avers  that,  "These  conditions  may  be 
of  a  permanent  character."  Counsel  for  de- 
fendant contend  in  effect  that  plaintiff  should 
be  held  to  have  negatived  thereby  probatblUty 
or  reasonable  certainty.  While  the  allega- 
tion adds  nothing  which  enlarges  the  scope 
of  the  proof  that  could  legally  have  been  ad- 
duced without  It,  It  does  not  narrow  or 
abridge  It.  There  aire  few  words  having  so 
many  distinct  meanings  as  "may."  It  some- 
times Imports  ability,  competency,  possibil- 
ity, or  probability.  Home  Insurance  Co.  ▼. 
Peoria  ft  P.  D.  By.  Co,  78  111.  App,  137-140. 
Any  of  these  attributes  to  this  Protean  anz- 
lliary  verb  may  be  true  and  taken  at  Its  fall 
meaning  without  limiting  the  legal  effect  of  an 
allegation  of  general  damages.  That  which  Is 
reasonably  certain  to  occur  Is  surely  possible 
or  probable.  The  pleading.  If  anything,  was  to 
the  defendant's  advantage,  as  it  was  thereby 
notified  that  plaintiff  had  In  contemplation 
the  introduction  of  testimony  concerning  the 
permanency  of  her  Injuries.  To  construe  the 
pleading  as  contended  for  by  counsel  for  de- 
fendant would  be  to  strain  a  point  so  as  to 
attribute  to  plaintUTs  counsel  the  Improb- 
able intent  to  do  what  was  no  doubt  far- 
thest from  his  mind  when  he  drew  the  plead- 
ing, namely,  to  limit  the  scope  of  plaintUTs 
recovery. 

The  case  of  Rngenstein  v.  Ottenhelmer,  70 
Or.  600,  140  Pac.  747,  Is  dted  by  counsel  as 
sustaining  the  contention  of  defendant  here, 
but  that  case  does  not,  in  our  opinion,  con- 
flict with  the  ruling  of  the  drcult  court  In 
the  case  at  bar.  There,  the  contention  was 
not  that  the  pleading  waa  Insuffldent  or  that 
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tbe  proof  of  permuieiit  Injnry  was  entirely 
laekln?.     In  that  case  cotmsel  fOr  defend- 
ant asked  tbla  Inatmctlon : 

"Before  70D  are  warranted  in  allowing  the 
plaintiff  any  snm  by  way  of  compeDsation  for 
any  alleged  permanent  Injuries,  if  you  should 
come  to  the  question  of  damages,  yon  mnst  be 
reasonably  certain,  from  a  preponderance  of 
the  evidence,  that  the  plaintiff  has  sustained 
permanent  injnry  and  disability,  and  it  ia  not 
enough  that  yon  may  believe  that  a  permanent 
Injuty  is  possible." 

Tbla  Instmctlon  the  trial  coart  refused, 
and  gave  nothing  equivalent  to  It,  thus  leav- 
ing the  Jury  free  to  find  damages  upon  the 
theory  that  there  might  be  a  poBsiblllty  of 
permanent  Injury.  All  tSat  was  said  by  Mr. 
Justice  Burnett  In  that  case  was  with  refer- 
ence to  the  refosal  oC  the  ooort  to  give  the 
instmctlon  requested. 

Tbe  testimony  of  the  physician  who  attend- 
ed the  platnttfT  In  the  Rngensteln  Case  aa 
to  tbe  probaUllty  of  permanent  Injury  was 
no  stronger  than  the  testimony  of  Dr.  Short 
In  the  present  Instance,  and  yet  this  court 
held  that  It  wag  sufficient  to  go  to  the  Jury. 

The  instruction  of  the  court  in  the  present 
ease,  as  to  reooyery  toe  alleged  permanent  in- 
Jury,  contained  everything  that  the  court  re- 
jected in  the  Rngensteln  Case,  and  more. 
In  fact,  the  principal  lnatructl«i  on  that 
(Object  was  given  at  the  request  of  the  de- 
fendant, and  fnlly  stated  the  law.  What  was 
afterwards  said  by  the  court  only  emphasized 
and  made  more  dear  tbe  law  as  contained 
in  defendant's  request. 

[3,41  Referring  to  the  motion  for  a  new 
trial,  it  may  be  said  that  tbe  refusal  to  grant 
a  new  trial  Is  a  matter  In  the  sound  dlscre- 
ticm  of  tbe  court,  and  will  not  be  reviewed 
bere,  except  tot  an  abuse  of  tbat  discretion. 
The  statement  plaintUTs  counsel  made  in  the 
course  of  the  negotiations  for  a  settlement  of 
plaintiff's  claim,  to  the  effect  that,  "We  are 
not  making  a  claim  for  serious,  permanent 
injury,  although  our  dient  is  not  yet  free 
from  i>aln  or  inconvenience,"  was  made  pend- 
ing an  attempt  to  compromise  the  case,  and 
was  not  binding  either  upon  the  plaintiff  or 
her  attorney  in  case  no  settlement  was 
readied.  Tbe  allegation  in  the  complaint  to 
the  effect  that  some  of  plaintiff's  injuries 
might  be  permanent  was  certainly  some  no- 
tice to  defendant  that  in  view  of  the  neces- 
sity of  a  lawsuit  plaintiff  had  changed  her  at- 
titude in  regard  to  asking  for  damages  for 
permanent  injuries;  or  it  might  even  be  that 
in  the  Interval  of  time  between  the  corres- 
pondence and  the  filing  of  the  last-amoided 
complaint  plaintiff  had  discovered  that  the 
results  of  ber  injuries  were  of  longer  prob- 
able duration  than  she  had  at  first  supposed. 

We  find  no  error  In  tbe  record,  and  the 
Judgment  is  afllrmed. 


CHBISKAK  S61 

r.) 

(UOOr.  1SS> 

HURLBURT  et  ai.  v.  CHRI8MAN  et  ax. 

(Supreme  Conrt  of  Oregon.    April  12,  1921.) 

1.  Mortgages  <e=333(5)— Deed  to  creditor  with 
bis  oontraot  back  constituted  mortgage. 

A  deed  to  defendant  executed  by  plaintiff's 
mother,  accompanied  by  contract  by  defendant 
to  seD  the  land  to  plaintiff's  mother  on  her 
paying  him  tbe  precise  amount  of  her  indebt- 
edness to  tiim  and  half  of  tbe  taxes,  constituted 
a  mortgage; 

2.  LImltatloR  of  aotloas  <8=>44(5)— Cause  of 
action  for  redemption  arose  la  favor  of  mort- 
gagor against  mortgagee  whaa  he  took  pes- 
seaslos. 

Wliere  the  mortgagee  of  land  went  into  pos- 
session without  foreclosure  with  the  consent  of 
the  mortgagor,  who  desired  to  avoid  suit,  im- 
mediately on  his  taking  possession  a  caase  of 
suit  for  redemption  of  the  land  arose  in  favor 
of  the  mortgagor,  and  the  statute  of  limita- 
tions against  such  cause  of  suit  in  her  favor 
began  to  run  at  once. 

3.  Mortgage*  «=»599(l)— Runslng  of  redemp- 
tion' of  limitation  statute  will  not  be  later- 
rnpted  by  subsequent  occurreaoes. 

Tbe  statute  of  limitations  against  mort- 
gagor's right  to  redeem  tbe  mortgaged  land  in 
the  mortgagee's  possession,  having  once  be- 
gun to  run,  will  not  be  Interrupted  by  subse- 
quent occurrences. 

4.  Mortgages  «a»l43-4ilertgagor  bad  aotloe 
mortgagee  was  holding  otherwise  than  as 
mortgagee  la  possessioa. 

Where,  under  the  oral  agreement  between 
mortgagor  and  mortgagee,  grantee  under  a  deed 
absolute  in  form,  the  mortgagee  was  to  enter 
into  possession  as  absolute  owner  of  the  prop- 
erty, the  mortgagor  had  notice  that  be  waa 
holdmg  in  some  other  cliaracter  than  tbat  of- 
mortgagee  in  possession,  sufficiently  to  initiate 
the  adverse  possession  which,  if  persisted  in 
for  10  years  continuonsly,  ripened  into  title  in 
fee  simple  in  the  mortgagee,  under  Or.  Ii.  {  6. 

5.  Mortgages  «=>599( I)— Mortgagor  could  not 
have  brought  salt  to  redeem,  unless  within 
10  years  after  mortgagee  tooK  pessesslon. 

The  right  to  redeem  from  mortgage  being 
correlative  to  the  right  to  foreclose,  a  mort- 
gagor could  not  have  brought  suit  to  redeem 
unless  she  commenced  it  within  10  years  after 
the  mortgagee  took  possession  of  the  prem- 
ises by  agreement. 

Department  2. 

Appeal  from  Clrcnit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Sadie  Hurlburt  and  others  against 
O.  R.  Chrisman  and  wife.  From  a  decree 
dismissing  the  suit,  plaintiffs  appeal  Af- 
firmed. 

The  plalntitrs  are  children  of  Mrs.  B.  B. 
Cummins.  The  two  defendants  are  husband 
and  wife,  the  former  of  whom  for  conveni- 
ence will  be  treated  herein  as  the  sole  de- 
fendant    The    complaint    alleges,    in    sub- 
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■tance,  Chat  on  April  2,  1900,  tbe  mother  of 
the  plalntlffa  was  the  owner  In  fee  almple  of 
certain  described  lands  In  Lane  county,  and 
at  that  time  was  Indebted  to  the  defendant 
In  the  atun  of  $4,000,  to  secure  which  she 
delivered  to  him  a  warranty  deed  conveying 
to  him  the  property,  and  that  tbe  defendant 
at  the  same  time,  for  the  purpose  of  showing 
the  nature  of  the  transaction  and  of  pro- 
tecting the  grantor  In  her  rights  In  the  land, 
made  a  contract  with  her  whereby  he  agreed 
to  convey  It  to  her  or  her  successors  In  es- 
tate upon  payment  to  him  of  the  debt,  with 
Interest.  It  Is  said  that  the  deed  was  re- 
corded In  the  deed  records  of  Lane  coim^. 
It  is  further  asserted  that,  soon  after  the 
deed  was  executed  as  stated,  the  defendant 
went  Into  possession  of  the  property,  and 
has  collected  the  rents.  Issues,  and  profits 
thereof,  which  were  to  be  applied  first  to  the 
payment  of  taxes  and  then  to  the  liquidation 
of  the  debt  and  interest.  Tbe  plaintiffs  aver 
that  the  defendant  continues  to  occupy  the 
premises  and  refuses  to  account  for  the  in- 
come thereof,  and  they  allege  on  information 
and  belief  that  he  has  received  enough  from 
the  property  to  pay  the  debt  and  taxes,  that 
he  has  never  foreclosed  the  deed,  which  they 
assert  to  be  a  mortgage,  and  that  while  he 
yet  held  under  the  deed  Mrs.  Ounftnins  died, 
leaving  the  plaintiffs  as  her  sole  heirs.  They 
say  they  have  made  a  demand  upon  the  de- 
fendant for  an  accounting  In  respect  to  the 
mortgage,  interest,  taxes,  and  rentals,  aud 
that  they  have  offered  to  redeem  said  prem- 
ises by  the  payment  of  all  sums  found  due  on 
said  mortgage,  and  are  now  willing  to  pay 
tbe  defendant  any  amount  which  may  be  as- 
certained by  the  court  to  be  doe  him.  I'he 
prayer  is  that  the  deed  thus  absolute  on  its 
face  be  declared  to  be  a  mortgage  and  that 
they  have  privilege  to  redeem  the  property. 
The  answer  admits  that  on  April  2,  1900, 
Mrs.  Cummins  was  the  owner  of  the  prop- 
erty, but  denies  all  other  allegations  in  the 
complaint.  For  further  defense  it  alleges,  in 
substance,  the  giving  of  the  deed  as  a  con- 
veyance, and  the  contemporaneous  execution 
of  an  agreement  between  tbe  defendant  and 
Mrs.  Cummins  to  the  effect  that  the  defend- 
ant should  sell  tbe  property  to  her  on  condi- 
tion that  she  should  pay  the  purchase  price 
of  $4,000  on  January  1,  1903,  with  interest 
at  the  rate  of  8  per  cent,  and  one-half  of 
the  taxes  levied  on  the  land;  that.  If  she 
should  fail  in  her  promise  to  pay,  the  agree- 
ment should  be  forfeited  on  her  part  and 
should  be  at  an  end;  and  that  she  should 
have  possession  of  the  property  as  long  as 
she  observed  tbe  contract,  but  in  case  of  de- 
fault '  therein  she  should  immediately  sur- 
render possession  of  the  land  to  the  defend- 
ant. It  Is  said,  too,  that  she  kept  possession 
of  the  property  until  the  spring  of  1901  and 
had  failed  to  pay  anything  whatever  on  the 
contract,  and  that  at  that  time,  being  so  in 


default,  she  entered  Into  an  additional  agree- 
ment with  the  defendant  to  the  effect  that 
she  delivered  np  the  possession  of  the  real 
property  to  him,  released  to  him  all  claim 
she  had  against  It  and  released  and  relin- 
quished all  her  right,  title,  interest,  and  es- 
tate in  the  realty,  together  with  her  right  to 
redeem  the  same,  and  in  consideration  there- 
for the  defendant  released  her  from  all 
claims  he  had  against  her  on  account  of  tbe 
contract  The  defendant  says  that  tbe  whole 
matter  was  settled  between  them  to  the  ef- 
fect that  be  canceled  the  debt  against  her 
and  she  canceled,  surrendered,  and  released 
all  her  estate  in  the  land  and  delivered  pos- 
session thereof  to  him,  with  the  agreement 
that  he  should 'be  and  was  the  absolute  own- 
er in  fee  simple  of  the  same,  and  that  be 
took  possession  thereof  as  such  owner  in  fee 
simple,  and  has  had  and  held  possesslcm  of 
the  same  as  such  owner  continuously  ever 
since  said  date,  with  notice  to  and  knowl- 
edge of  Mrs.  Cummins  and  the  plaintiffs, 
without  interruption  or  objection  until  tbe 
commencement  of  this  suit  The  same  mat- 
ter Is  pleaded  as  onstltuting  adverse  pos- 
session for  more  than  10  years,  and  again 
substantially  constituting  laches  on  tbe  part 
of  the  plaintiffs. 

The  reply  denies  all  of  the  new  matter  in 
tbe  answer,  except  as  alleged  in  the  com- 
plaint and  in  the  reply.  Further,  plaintiffs 
say  that' continuously  from  tbe  time  of  mak- 
ing the  conveyance  to  Chrisman  the  mother 
was  in  poor  health  and  unable  to  attend  to 
any  business,  and  that  when  be  entered  up- 
on the  premises  he  did  so  as  a  mortgagee  in 
possession,  and  not  otherwise.  They  say  al- 
so that  when  the  mother  died,  the  plaintiff 
Royal  Cummins  was  a  minor  of  the  age  of 
13  years;  that  neither  he  nor  the  other 
plaintiffs  knew  anything  about  the  transac- 
tion between  their  ancestor  and  the  defend- 
ant until  shortly  before  the  commencement 
of  this  suit;  and  that  all  of  tbe  facts  rela- 
tive to  the  contents  of  the  contract  were 
kept  from  the  plaintiffs  by  the  defendant  on 
account  of  which  the  latter  ought  not  to  be 
beard  to  say  in  equity  that  the  plaintiffs 
have  been  guilty  of  laches,  and  ought  to  be 
estopped  to  make  the  defense  of  laches. 

After  a  trial  the  circuit  court  made  find- 
ings of  fact  and  conclusions  of  law  to  the 
effect  that  the  deed  was  intended  as  a  mort- 
gage and  was  so  accepted  by  the  defendant, 
and  that  In  pursuance  of  the  oral  agreement 
of  the  spring  of  1901  the  defendant  took 
possession  of  the  property,  claiming  to  be 
the  owner  thereof,  and  ever  since  that  date 
has  continuously  been  in  possession  under 
such  claim.  The  conclusion  was  that  tbe 
plaintiffs'  right  to  maintain  tbe  suit  was  bar- 
red by  the  lapse  of  time,  and  the  suit  should 
be  dismissed.  From  the  decree  rendered  &o 
cordlngly,  the  plaintiffs  appeaL 
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G.  A.  Hardy,  of  Bngene  (C  N.  Jolmston,  of 
BogCBek  on  the  brief),  for  appellants. 

A.  O.  Woodcock,  of  Eugene,  for  respond- 
ents. 

BURNirrr,  O.  J.  (after  statlntr  the  facts 
asaboTe).  [1]  It  Is  a  matter  of  Uttle  dlfD- 
CDlty  to  reach  the  conclusion  that  the  deed, 
whidi  was  accompanied  by  a  contract  to  sell 
the  land  to  the  mother  of  the  plalntifts  on 
her  paying  to  the  defendant  the'  precise 
amount  of  the  Indebtedness  and  one-half  of 
the  taxes,  constltnted  a  mortgage.  We  may 
arrive  at  tha't  from  the  answer  of  the  de- 
fendant, together  with  his  own  testimony. 
He  says  In  his  pleading  that,  by  virtne  of 
the  oral  agreement  made  in  the  spring  of 
1901,  the  mother  "released  her  right  to  re- 
deem said  real  property"  and  that  he  "can- 
celed the  debt  against  said  EX  B.  Gnnrndns." 
miese  Indlda  appearing  in  the  pleading  of 
the  defendant  himself  clearly  show  that  the 
transaction  based  upon  the  deed  and  written 
contract  was  a  mortgage.  The  existence  of 
a  debt  to  be  paid  is  one  of  the  most  con- 
vincing tests  of  a  mortgage.  Davis  v.  Dem- 
mlng,  12  W.  Va.  246;  Bickel  v.  Wesslnger, 
58  Or.  08,  113  Paa  34 ;  Cftro  t.  Wollenberg, 
68  Or.  420,  138  Pac  866. 

Again,  we  find  the  defendant,  after  re- 
counting the  amounts  Mrs.  Cummins  owed 
him  iix>ojD  some  previous  mortgages  which 
he  held  apon  the  place,  when  he  was  asked, 
"Did  yoa  pay  her  any  money  besides  what 
she  owed  yooT"  saying  in  his  testimony: 
"Yes,  enough  to  make  up  the  difference; 
enough  to  make  what  they  owed  me  four 
thousand  dollars."  Further  he  said,  "I  just 
simply  took  the  property  and  cleared  np  the 
debt"  He  also  testified  to  the  effect  that 
part  of  the  $4,000  loan  which  he  made  her 
was  represented  by  the  $2,000  which  was 
paid.  He  was  asked,  "And  you  required 
that  the  taxes  be  cleared  up  out  ot  the  mon- 
ey, didn't  you?"  and  answered: 

"Tes;  they  were  to  clear  the  record. 
Q.  So  that  yoa  would  have  a  mortgage  Uen 
apon  the  property  for  $4,000,  treating  the  deed 
as  a  mortgage?    A.  Yes." 

The  situation,  then,  at  the  time  the  par- 
ties came  to  make  the  oral  agreement  in  the 
spring  of  1901,  was  clearly  that  of  a  mort- 
^  gage,  the  terms  of  which  the  mortgagor  had 
'  failed  to  meet  The  mortgagee  at  that  time, 
if  be  could  do  so  peaceably,  could  enter  up- 
on the  possession  of  the  premises  and  retain 
them  untU  the  rents,  issues,  and  profits 
thereof  should  repay  the  debt,  or  the  same 
was  otherwise  Ilauidated.  The  defendant  is 
not  disputed  tat  any  wise  in  his  testimony 
about  the  oral  agreement  had  in  the  spring 
of  1901.    He  declares  on  oath  thus: 

"Mrs.  Cummins  came  up  and  she  wanted— she 
•aid  she  hadn't  got  anything,  practically  speak- 
ing, for  the  place — enough  to  pay  the  interest  or 
taxes;  bat  slw  said  sh*  had  no  ascouragement 


to  show,  even  If  I  let  It  run  over,  or  words  to 
that  effect  She  wanted  to  give  the  thing  np. 
She  didn't  want  to  be  bothered  with  it  and 
didn't  want  me  to  sue  her,  or  words  along  that 
way,  and  wanted  me  to  take  the  place  over, 
and  I  finally  agreed  to  take  the  place  over 
from  her.  •  •  •  ghe  wanted  me  to  take 
the  place  and  relieve  her.  So  1  took  it.  That 
I  wouldn't  bring  any  suit  against  her  and  have 
tronble.  She  wasn't  able  to  pay  it.  She  gave 
me  possession  of  it.  She  said  she  wanted  to 
give  me  possession  of  it  and  wanted  to  be 
relieved  of  it  and  wanted  me  to  accept  It  and 
1  agreed  to.  •  •  •  She  wanted  to  be  re- 
leased, and  wanted  to  relieve  me,  to  close  up 
the  transaction,  the  whole  transaction.  I 
agreed  to  take  possession  of  it  and  did  take 
possession  of  It.  •  •  •  I  certainly  did 
claim   to  be  the   owner. 

"Q.  I  will  ask  you  directly,  when  you  took 
possession  of  the  place,  did  you  take  posses- 
sion as  mortgagee?  A.  No,  sir.  1  didn't  so 
nnderstand  it  at  all.  I  just  simply  took  it  and 
cleared  up  the  debt  •  •  •  I  have  just  held 
it  the  same  as  if  I  had  bonght  it  of  somebody 
else." 

The  law  governing  this  case  is  well  set- 
tied  by  Caro  v.  Wollenberg,  68  Or.  420,  136 
Pac.  8G6.  The  principle  affecting  the  present 
contention  is  there  laid  down  in  this  lan- 
guage by  Mr.  Justice  Bean: 

"When  a  mortgagee  enters  into  possession 
of  the  mortgaged  property  under  a  void  fore- 
closure, he  is  presumed  to  hold  as  mortgagee  in 
possession,  and  limitation  does  not  run  in  his 
favor,  or  in  favor  of  his  grantees,  against  a 
suit  for  redemption  and  for  an  accounting  by 
the  mortgagor,  which  is  a  continuing  right 
unless  there  is  an  actual  notice  to  the  mort- 
gagor that  they  claim  to  hold  in  some  other 
right  adverse  to  the  mortgage." 

[1,3]  It  is  unquestioned  that  the  defend- 
ant went  Into  possession  of  the  property  and 
has  maintained  actual  physical  possession  of 
the  same  ever  since.  Immediately  upon  his 
taking  possession,  a  cause  of  suit  for  re- 
demption of  the  land  arose  In  favor  of  Mrs. 
Cummins.  The  statute  of  limitations  against 
this  cause  of  suit  in  her  favor  began  to  run 
at  once.  It  is  a  familiar  principle  that  the 
statute,  having  once  begun  to  run,  will  not 
be  interrupted  by  subsequent  occurrences. 
Her  children  stand  in  no  better  plight  In 
that  respect  than  would  Mrs.  Cummins  her- 
self; and  they  did  not  commence  this  suit 
within  the  10  years  prescribed  for  commenc- 
ing a  suit  on  a  sealed  Instrument  Section 
6,  Or.  L. 

[4]  Under  the  oral  agreement  of  the  spring 
of  1901,  as  to  which  the  defendant  Is  undis- 
puted, he  was  to  enter  into  possession  of  the 
property  as  the  absolute  owner  thereof. 
Mrs.  Cummins  thus  had  notice  that  Chris- 
man  was  holding  in  some  other  character 
than  that  of  a  mere  mortgagee  in  possession, 
within  the  meaning  of  the  excerpt  from  Caro 
V.  Wollenberg,  supra.  This  claim,  however 
ill  founded  in  law  at  the  time,  was  an  actual 
claim  on  the  part  of  Chrismau  to  be  the 
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(Dwser  at  the  land  absolutely  from  that  date 
forward.  Of  this  claim  Mrs.  Cummins  had 
foil  knowledge.  Indeed,  she  participated  In 
the  promulgation  of  that  claim.  It  was  sufiB- 
dent  to  Initiate  that  adverse  possession 
which,  If  persisted  In  for  10  years  continu- 
ously, ripens  Into  title  in  fee  simple  in  the 
atlTerse  claimant,  under  such  precedents  as 
Caufleld  v.  Clark,  17  Or.  473,  21  Pac.  443,  11 
Am.  St.  Rep.  849;  Dunnlgan  ▼.  Wood,  68 
Or.  119,  112  Pac.  631;  Moore  v.  Fowler,  68 
Or.  292.  114  Pac.  472;  Stout  v.  Mlchelbook, 
68  Or.  372,  114  Pac.  929;  Parker  v.  Wolf,  69 
Or.  446,  138  Pac.  463;  Parker  v.  Kelsey, 
82  Or.  334, 161  Pac.  694 ;  McKtnney  y.  Hind- 
man,  86  Or.  645,  169  Pac.  93,  1  A.  L.  R. 
1476;  Krueger  r.  Brooks,  94  Or.  119,  184 
Pac.  285;  Looney  r.  Sears,  94  Or.  690,  186 
Pac.  925,  186  Pac.  648. 

Caro  V.  Wollenherg,  68  Or.  420,  136  Pac. 
886  (8.  c,  83  Or.  311.  163  Pac  94).  Is  to  be 
distinguished  aa  to  the  facts  from  the  in- 
stant suit  in  this:  There  the  erstwhile  mort- 
gagee avowed  that  he  was  claiming  under 
the  deed,  whldi  as  he  said  was  given  in  lieu 
of  the  former  mortgage  with  a  defeasance 
effective  on  payment  of  the  old  debt,  which 
made  the  deed  unquestionably  a  mortgage. 
Claiming  as  he  did  under  such  an  instru- 
ment, and  not  otherwise,  his  possession  was 
not  adverse,  aa  pointed  out  in  the  opinion  of 
Mr.  Justice  Bean.  Here  the  defendant 
claims,  not  under  the  deed,  which  amounts 
to  a  mortgage,  but  under  the  subsequent 
parol  agreement  that  be  should  from  thence- 
forward be  the  owner  of  the  land.  This,  in- 
deed, did  not  foreclose  the  mortgage  or  con- 
vey the  land  to  him;  but  it  did  operate  to 
initiate  an  adverse  daim  of  ownership, 
which,  coupled  with  his  subsequent  hostile 
possession  for  more -than  10  years,  served  to 
vest  title  in  him  in  fee  simple,  under  the 
precedents  dted  above. 

[t]  Another  view  of  the  situation  is  that, 
because  more  than  10  years  have  elapsed 
since  the  making  of  the  deed  which  was  in 
very  truth  a  mortgage,  the  defendant  could 
not  bring  suit  to  foreclose  his  mortgage.  An- 
derson V.  Baxter,  4  Or.  105.  The  right  to  re- 
deem is  correlative  to  the  right  to  foreclose, 
from  which  arises  the  deduction  that  Mrs. 
Cummins,  in  whose  shoes  stand  the  plaintifCs 
here,  could  not  have  brought  suit  to  redeem 
unless  she  commenced  within  10  years  after 
the  defendant  took  possession  of  the  land. 
Well  might  she  have  commenced  at  any  time 
within  that  10  years,  notwithstanding  the 
fact  that  under  the  oral  agreement  Chris- 
man  had  gone  into  possession,  claiming  to 
own  the  land;  for  it  is  said  as  early  as 
Thompson  v.  Marshall,  21  Or.  171,  27  Pac. 
967,  and  continuously  to  the  present  time, 
that  such  an  Instrument  Is  a  mortgage,  what- 
ever the  parties  themselves  may  have  styled 
it,  and  that  without  foreclosing,  the  mort- 


gagee cannot  obtain  tlQe  under  his  mort- 
gage. The  conclusion  is  that,  while  the  oral 
agreement  of  the  spring  of  1901  could  not 
pass  title  or  dispense  with  foreclosure,  it 
would  amount  to  the  initiation  of  an  adverse 
claim,  all  with  the  knowledge  of  the  mort- 
gagor, which  ultimately  at  the  expiration  of 
10  years  ripened  into  an  adverse  title  in  fee 
simple. 

The  result  Is  tliat  the  decree  of  the  drcnit 
conri  mtut  be  affirmed. 

BBAN.  JOHNS,  and  BBOWN,  JJ.,  concur. 


(100  Or.  1*7) 


El  VERS  V.  PEARO. 


(Supreme  Court  of  Oregon.    Apia  12,  1921.) 

1.  Qood  will  «=»7— Evidenoe  held  to  show  buy- 
er of  business  defrauded  by  nisrepresenta- 
tion  as  to  dally  sales. 

In  an  action  by  the  buyer  of  a  millinery 
business  to  rescind  the  sale  on  account  of  the 
seller's  fraud,  evidence  held  to  justify  finding 
that  plaintiff  buyer  was  defrauded.  In  that  de- 
fendant seller  misrepresented  that  ber  sales 
amounted  to  some  $60  a  day. 

2.  Trial  «=s>l39(l)— Case  should  be  submitted 
to  Jury  on  evidence  competent  to  sustain 
verdict. ' 

It  is  not  only  the  right,  but  it  is  the  duty, 
of  the  court  to  sustain  motion  for  directed  ver- 
dict in  a  proper  case;  but,  where  there  is  com- 
petent evidence  to  sustain  the  verdict,  the 
case  should  be  submitted  to  the  jury. 

3.  Good  will  ®=37— Whether  buyer  seeking  to 
rescind  barred  by  delay  in  giving  notice  after 
discovery  of  fraud  held  Jury  question. 

In  an  action  by  the  buyer  of  a  millinery  bus- 
iness to  rescind  on  account  of  the  seller's  mis- 
representations that  she  did  a  business  of  $50 
a  day,  whether  plaintiff  buyer's  delay  of  13 
clays  after  discovering  the  fraud  before  giving 
notice  to  rescind  was  unreasomible,  so  that  he 
is  barred  by  his  laches,  Aeld  for  the  jury  under 
the  evidence. 

Appeal  from  Circuit  Court,  Multnomah 
County;  H.  H.  Belt,  Judge. 

Action  by  Edward  J.  Elvers  against  Meda 
mora  Peard.  UYom  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and   remanded. 

March  31, 1919,  the  defendant  was  the  own- 
er of  a  business  in  the  city  of  Portland, 
known  as  the  "Hart  Millinery"  store. 

Plaintiff  alleges  on  that  date  that  the  de- 
fendant, with  Intent  to  deceive  and  defraud, 
falsely  and  fraudulently  represented  to  htm 
that  the  business  was  profitable  and  in  a 
flourishing  condition  and  the  dally  sales 
would  average  $50;  that  relying  upon  such 
statements  and  representations,  he  was  in- 
duced to  and  did  purchase  the  business  for 
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wtaldi  he  paid  the  defendant  $960  and  took 
poBseselon  and  that  he  purchased  "a  new 
stock  of  millinery  and  expended  his  best 
efforts  to  make  said  business  a  success"; 
tbat  In  the  month  of  April,  plaintUf  learned 
that  the  average  dally  sales  were  only  about 
fll;  that  upon  learning  the  time  situation 
and  on  April  29,  1919,  the  plaintiff  tendered 
back  the  business  "agreeing  to  account  for 
any  stock  which  bad  been  disposed  of  by 
him  since  the  said  purchase  and  demanded 
of  defendant  a  return  to  him  of  the  purchase 
price  paid  therefor."  It  is  then  alleged  that 
the  defendant  has  Ignored  the  tender  and  re- 
fused to  return  the  money  and  that  plaintiff 
has  elected  to  rescind  the  sale  and  tenders 
the  business  to  the  defendant;  and  prays  for 
Judgment  for  the  purchase  price  with  interest 
and  costs. 

The  answer  admits  the  execution  of  the 
iriU  of  sale  of  the  business  to  the  plaintiff, 
and  furthw  ^ll^es  that  it  was  made  after  a 
thorough  Investigation  by  the  plaintiff  of  the 
stock,  fixtures,  and  records  of  the  daily  sales, 
and  denies  all  other  material  allegations  of 
the  complaint.  The  reply  admits  that  "cer- 
tain sale  slips"  were  exhibited,  but  denies 
that  they  were  complete  or  accurate  or  that 
the  plaintiff  "had  any  means  of  determining 
the  said  average  daily  sales  other  than  In- 
fonnatlon  thus  furnished  by  defendant." 

The  cause  was  tried  to  a  Jury,  and,  after 
tlie  plaintiff  had  rested,  the  defendant  filed  a 
motion  for  a  directed  verdict  upon  the 
grounds: 

(1)  That  "the  complaint  does  not  state  facta 
sofficient  to  constitute  a  canse  of  action,  that 
i%  it  does  not  state  facta  sufficient  to  constitnte 
rescission  which  they  have  brought  here." 

(2)  "The  evfaence  in  this  case  shows  that 
after  they  had  full  knowledge  of  the  fraud  they 
ratified  it  by  their  acts  and  handled  the  goods 
as  their  own." 

(3)  "For  the  reason  that  they  have  never 
tendered  or  offered  to  tender  the  stock  which 
they  bonght,  back  to  the  defendant    •    •    •  " 

(4)  "For  the  reason  that  they  have  not 
oifered  to  place  the  defendant  in  statn 
q^o.    •    •    •-" 

The  motion  was 'sustained,  and  a  verdict 
was  rendered  for  the  defendant  upon  which 
Judgment  was  entered.  After  plaintiff's  mo- 
tion for  a  new  trial  was  overruled,  he  appeal- 
ed, assigning  as  error  the  sustaining  of  de- 
foidant's  motion  for  a  directed  verdict  and 
the  overruling  of  the  motioa  for  a  new  trial. 

J.  H.  Hendrickson,  of  Portland  (Gebhardt, 
Scndder  &  Hendrickson,  of  Portland,  on  the 
brief),  for  appellant. 

H.  EX  CoUler.  of  Portland  (Ck>Uier  &  OoUler, 
of  Portland,  <m  the  brief),  for  respondeat 

JOHNS,  J.  (after  stating  the  facts  as 
above).  Aa  a  military  man,  tbej  plaintiff 
may  have  been  a  good  fighter,  but  he  appears 
to  ban  been  a  lamb  1b  the  mllUnery  bnslneaa. 


Defendant  had  ■  very  small  store  «liidi  At 
advertised  for  sale.  Mrs.  Bamsey  is  a  sister^ 
in-law  of  the  plaintiff  and  claims  to  have 
some  knowledge  of  the  millinery  business. 
Seeing  the  notice,  she  called  at  the  defend- 
ant's store  and  then  made  some  Utile  inquiry 
and  investigation  and  later  returned  with  the 
plaintiff.  Both  Elvers  and  Mrs.  Ramsey 
testify  that,  before  the  sale  was  made,  the 
defendant  represented  that  her  business  was 
in  a  flourishing  condition  and  that  her  daily 
sales  wotild  average  $50  per  day,  with  an 
overhead  exi>ense  of  only  $5  per  day,  and 
that  she  exhiUted  to  them  certain  eOlps  of 
the  daily  business  which  with  others,  that  she 
claimed  were  lost  or  missing,  showed  that 
she  was  doing  a  business  of  $50  per  day.  No 
Inventory  was  taken,  and  the  evidence  is  not 
clear  as  to  the  actual  value  of  the  stock, 
but  it  is  something  near  $200.  Plaintiff  and 
Mrs.  Bamsey  claim  that  in  making  the  deal 
they  attached  but  little  importance  to  the 
value  of  the  stock,  but  that  they  did  rely 
upon  the  statements  and  representations  of 
the  defendant  as  to  the  amount  of  her  dally 
business.  There  is  ample  testimony  from 
which  a  Jury  could  find  that  the  defendant 
did  make  statements  and  respresentations  to 
the  plaintiff  that  her  daily  business  would 
average  $50  with  an  overhead  expense  of  $5 
per  day ;  that  such  statements  and  represen- 
tations were  false  and  fraudulent;  that  the 
plaintiff  relying  thereon  was  deceived  and 
misled  and  by  reason  thereof  was  Induced 
to  make  the  purchase  and  pay  the  $950.  The 
evidence  is  conclusive  that  he  was  fleeced  in 
the  deal  and  got  but  little,  it  anything,  for 
bis  money. 

The. defendant  contends  that  the  contract 
was  never  rescinded,  because  the  plaintiff  did 
not  act  promptly  and  return  or  offer  to  re- 
turn the  stock  which  he  purchased ;  that  he 
could  not  and  did  not  offer  to  place  the  de- 
fendant in  statu  quo ;  that  after  the  discovery 
of  the  alleged  fraud,  he  continued  in  the  sell- 
ing of  and  dealing  with  the  property  as  his 
own  and  that  he  never  offered  to  return  it  to 
the  defendant  It  appears  that  the  plaintiff 
had  but  little,  if  any,  business  exx>erience, 
and  that  he  did  not  know  anything  about 
the  millinery  business,  and  that  in  making  the 
deal  he  relied  more  or  less  upon  Mrs.  Ram- 
sey; that  no  inventory  was  ever  taken  and 
only  a  partial  examination  of  the  records  of 
the  purported  daily  sales  slips  was  ever  made, 
and  in  fact,  that  no  complete  record  of  them 
was  ever  kept  For  about  a  week  or  ten 
days  after  the  deal  was  closed,  the  weather 
was  bad  and  stormy,  and  although  there  was 
only  a  little  business,  that  was  supposed  to 
be  on  account  of  climatic  omditlons.  Hie 
testimony  is  conclusive  that  on  or  about  the 
sixteenth  day  and  for  the  first  time,  the 
plaintiff  knew  and  then  realized  as  the  record 
shows,  that  he  had  been  "stung": 

"Q.  Now  about  16  days  after  you  went  into 
that  business,  had  yon  installed  yonr  new  stock 
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of  gooda?  A.  Tet.  We  bad  bought  from  the 
time  we  took  over  the  store,  we  bought  stock. 

"Q.  After  the  16  days,  did  you  make  any 
■ales  and  continue  to  bi^d  up  the  buBiness? 
A.  We  did. 

"Q.  Were  yon  making  aalea  all  the  time?  A. 
We  did. 

"Q.  How  mnch  did  your  average  daily  ealea 
amount  to  for  the  10  days  and  you  had  discoy- 
ered  the  fraud?  A.  Same  as  the  second  week; 
912  or  $13  a  day;   probably  a  little  more. 

"Q.  Daring  the  third  week  you  say  your  sales 
were  about  the  same  as  on  the  second  and  first; 
how  were  they  on  the  fourth?  A.  I  don't 
think  we  did  anything  the  fourth  week  outside 
of  two  or  three  or  four  customera.  The  rest 
was  done  by  the  dressmaker  finishing  work 
she  had  took  in. 

"Q.  Now,  also,  did  yon  try  to  sell  or  dispose 
of  the  stock  after  yon  were  defrauded?  A.  1 
didn't.    I  sent  it  to  where  I  got  it. 

"Q.  You  mean  to  tell  the  jury  yon  had  in- 
creased the  stock,  that  is,  yon  bad  sold  out 
some  of  the  goods  and  put  in  other  goods  and 
tendered  the  stock  back  in  the  condition  it  was 
at  the  end  of  a  month?  A.  With  the  increased 
stodc,  yes. 

"Q.  And  you  continued  in  the  business  after 
the  sixteenth  of  the  month  and  tried  to  make  a 
success  of  it  np  until  the  first?    A.  I  did. 

"Q.  After  yon  discovered  the  fraud?  A.  I 
did. 

"Q.  Ton  increased  yonr  stock  and  sold  from 
stock  and  conducted  the  business  the  same 
thereafter  as  bdore?    A.  I  did. 

"Q.  That  is  to  say,  if  your  business  by  your 
efforts  you  had  built  it  up  until  you  were  mak- 
ing a  hundred  dollars  a  day,  or  an  attraccive 
business  satisfactory  to  you,  you  would  retain 
the  business?  A.  I  would  be  in  the  business 
stffl." 

As  to  a  conversation  witb  the  defendant 
Mrs.  Bamsey  testified: 

"Q.  Was  there  any  conversation  between  you 
as  to  what  the  mnTimnm  sales  ran,  that  is,  the 
largest  day?  A.  She  told  me  her  business  was 
picking  up,  that  she  made  $150  one  day.  She 
said:  'The  season  is  coming  open  now.  1 
made  $150.'  That  is  when  she  increased  the 
price  of  her  business." 

When  asked  whether  she  would  have  con- 
tinued after  the  business  had  increased,  Mrs. 
Bamsey  testified: 

"No,  I  would  not  have  continned.  •  •  • 
It  takes  some  months  to  build  up  a  trade  where 
it  has  been  run  down.  *  *  *  The  business 
bad  to  be  there.  That  is  what  we  were  buying 
it  for.  I  wasn't  baying  anything  I  had  to  work 
for.  I  could  not  afford  to,  I  would  not  con- 
tinue." 

From  this  evidence  It  is  fair  to  assume 
that  on  April  16,  the  plaintiff  knew  that  he 
had  been  defrauded.  April  29,  the  plaintiff 
wrote  the  defendant  a  letter  In  which,  among 
other  things,  he  said: 

"As  an  inducement  to  the  purchase  you  rep- 
resented to  me  that  your  average  daily  sales 
amounted  to  $50.00,  and  it  was  relying  on  this 
representation  that  I  took  over  the  business. 


*  *  *  I  have  since  fonnd  out  that  tbla  rep- 
resentation was  false,  that  your  daily  eales 
averaged  only  about  $11.00  and  that  the  larg- 
est day's  business  which  the  store  hail  done 
amounted  to  only  $29.00."  That  he  had  taken 
an  inventory  of  the  stock  and  found  it  to  be 
worth  about  $200.  "1  desire  to  turn  back  the 
business,  trade  fixtures  and  stock  to  you  and 
receive  from  you  the  purchase  price  paid  by  me. 
I  therefore  hereby  tender  you  back  the  said 
business  and  trade  fixtures  together  with  so 
mnch  of  the  stock  turned  over  to  me  at  the 
time  of  the  sale  as  is  now  unsold  and  agree 
to  account  to  you  for  such  of  tliis  stock  as  I 
have  sold  since  taking  possession  of  the  store 
together  with  whatever  interest  in  the  lease  of 
the  property  I  may  have.  •  •  •  I  wish  you 
to  understand  that  I  consider  the  sale  of  the 
same  to  be  rescinded  and  demand  an  immediate 
repayment  to  me  ot  the  full  amount  of  the  pni' 
chase  price  paid."  Unless  the  matter  can  be 
adjusted  in  accordance  with  the  terms  of  this 
letter  by  May  2,  "I  will  be  compelled  to  close 
the  shop,  store  the  stock  at  your  expense  and 
bring  an  action  to  enforce  my  claim." 

The  defendant  ignored  and  did  not  ac- 
knowledge or  recognize  the  receipt  of  this 
letter.  It  appears  that  the  plaintiff  sold  at 
least  a  portion  of  the  stock  which  he  bought 
from  the  defendant,  and  that  he  purchased 
other  and  different  goods  and  mingled  them 
with  that  stock,  and  that  he  did  not  make 
his  election  and  serve  the  notice  to  rescind 
until  13  days  after  he  realized  that  he  had 
been  defrauded.  Based  upon  such  facts,  the 
defendant  contends  that  the  laches  of  the 
plaintiff  amounts  to  confirmation  of  the  sale, 
and  that  the  plaintiff  cannot  place  her  in 
statu  quo,  and  It  is  very  probable  that  It 
was  for  such  reasons  the  trial  court  sustain- 
ed defendant's  motion  for  a  directed  verdict. 
The  question  as  to  the  length  of  time  in 
which  a  contract  for  the  sale  of  personal 
property  may  be  rescinded  after  the  fraud 
lias  been  discovered  has  been  the  source  of 
much  litigation  and  has  resulted  in  numerous 
conflicting  decisions.  When  analyzed,  each 
case  has  been  decided  on  its  own  particular 
facts  and  the  surrounding  circumstances. 
Scott  v.  Walton,  32  Or.  460,  52  Pac.  180,  was 
a  suit  to  rescind  an  alleged  fraudulent  sale 
of  real  estate  in  which  this  court  says: 

"A  party  who  has  been  induced  to  enter  into 
a  contract  by  fraud  has,  upon  its  discovery,  an 
election  of  remedies.  He  may  either  aflirm  the 
contract,  and  sue  for  damages,  or  disaffirm  it, 
and  be  reinstated  in  the  position  in  which  he 
was  before  it  was  consummated.  T^ese  reme- 
dies however,  are  not  concurrent,  but  wholly 
inconsistent.  The  adoption  of  one  is  the  ex- 
clusion of  the  other.  If  he  desires  to  re- 
scind, he  must  act  promptly,  and  return  or  offer 
to  return  what  he  has  received  under  the  con- 
tract. He  cannot  retain  the  fruits  of  the  con- 
tract awaiting  future  developments  to  deter- 
mine whether  it  will  be  more  profitable  for 
him  to  affirm  or  disaffirm  it.  Any  delay  on  his 
port  and  especially  his  remaining  in  posses- 
sion of  the  property  received  by  him  under  the 
contract,  and  dealing  with  it  as  his  owu,  wUt 
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Iw  eridene*  of  Ua  intention  to  abide  br  the 
contract." 

Croeaen  t.  Murphy,  31  Or.  114,  49  Pac.  858, 
was  a  suit  "to  rescind  a  contract  for  the 
sale  and  deUvery  of  a  quantity  of  merchan- 
dise" and  it  was  there  held: 

"It  is  a  rale  of  almost  unlTeraal  application 
tliat  wba«  a  defranded  party  elects  to  rescind 
a  sale  or  other  contract  he  mnst  annul  It  as  a 
whole,  and  mast  return  the  consideration  re- 
ceired,  so  that  the  piurties  may  be  again,  as 
far  as  possible,  on  an  even  footing.    *  ,  *    * 

"The  commencement  of  a  suit  to  resdod  a 
contract  of  sale,  voidable  for  fraud,  three  weeks 
after  the  Tender  discovered  the  frand,  is  not 
such  an  unreasonable  delay  as  to  warrant  the 
inference  of  an  affirmance  of  the  agreement 
on  his  part." 

Koehler  t.  Dennlson,  72  Or.  S62,  143  Pac. 
619,  was  a  salt  to  rescind  a  fraudulent  sale 
of  a  barber  shop  in  which  It  was  alleged  that 
Dennlson  represented  that  the  shop  would 
earn  from  $5  to  |10  a  day  above  expenses; 
that  such  representations  were  false  and 
were  made  to  defraud;  that  Koehler  "rely- 
ing thereon  was  induced  to  pay  the  sum  stat- 
ed for  the  property" ;  and  It  Is  then  alleged 
that  instead  of  clearing  $5  to  $10  a  day,  "he 
lost  from  $10  to  $15  a  week."  The  opinion 
says: 

"The  plaintiff  was  somewhat  tardy  in  offering 
to  retnm  the  property,  but  when  it  is  kept  in 
fflind  that  he  was  trying  to  realize  the  profits 
represented,  which  could  not  at  once  be  deter- 
mined, the  delay  in  demonstrating  the  experi- 
ment was  not  unreasonable.' 

Although  It  does  not  appear  from  the  opin- 
ion itself  when.  If  ever,  the  notice  to  rescind 
was  glToi,  the  syllabus  says: 

"A  delay  of  six  weeks  by  the  purchaser  of  a 
barber  shop,  before  offering  to  retnm  the  prop^ 
erty,  during  which  time  he  was  trying  to  real- 
ise the  profits  which  the  seller  and  broker  rep- 
resented to  him  would  be  made,  was  not  unrea- 
sonable." 


The  case  was  heard  In  bana  Altbongh 
there  was  a  vigorous  dissent  opinion  by  one 
justice^  concurred  in  by  another,  on  the  point 
involTed  here  the  opinion  of  the  court  was 
approved  by  the  other  five  justices.  In 
Black  on  Bescisslon  and  Cancellation,  voL 
2,  i  S36»  it  Is  said: 

"In  order  to  escape  the  imputation  of  laches 
in  this  matter,  it  is  necessary  for  him  (accord- 
ing to  the  varioas  expressions  used  in  the  de- 
cisions) to  act  'promptly,'  "with  reasonable 
promptoesB,'  "with  due  diligence,'  or  at  least 
'within  a  reasonable  time'  after  discovering 
the  facts  on  which  his  claim  to  rescind  is  based. 
It  18  probable  that  all  these  phrases,  with  ref- 
erence to  time,  should  be  understood  as  sub- 
stantially equivalent  in  meaning.  *  •  •  And 
it  is  held  tiiat  this  means  that  he  must  not 
Mmj  irithont  adequate  cause,  and  that  he  must 
proceed  with  his  resdsaion  and  his  offer  of 
restoration  with  that  measure  of  prmnptitude 


which  the  nature  of  the  ease  and  the  environ- 
ment or  the  circumstances  require  as  manifc-st- 
ing  an  intention  to  treat  what  he  has  received 
under  the  contract  as  the  property  of  the  other 
party,  and  not  as  his  own.  *  *  *  It  must  be 
remembered  that  a  contract  induced  by  fraud, 
false  representations,  mistake,  eto.,  is  not  void 
but'  only  voidable,  and  it  is  entirely  within  the 
right  of  the  injured  party  to  affirm  it  or  treat 
it  as  valid  and  subsisting.  In  this  respect  he 
has  a  choice  or  election,  and  he  should  not  be 
required  to  make  his  decision  instantly.  The 
true  doctrine  is  that,  after  discovering  the 
facts  justifjring  rescission,  the  party  is  entitied 
to  a  reasonable  time  in  which  to  decide  upon 
the  course  he  will  take.  But  this  does  not 
mean  that  he  wUl  be  indulged  in  a  vacillating 
or  hesitating  course  of  conduct,  but  that  he 
must  act  with  such  a  measure  of  promptness 
as  can  fairly  be  called  'reasonable'  with  refer- 
ence to  all  the  circumstances  of  the  particular 
cas«b  Particularly,  he  must,  U  poenble,  avoid, 
such  a  delay  as  will  make  the  ensuing  rescis- 
sion injurious  to  the  other  party  or  to  the  in- 
tervening interests  of  third  persons.  He  must 
use  reasonable  diligence  in  ascertaining  the 
facts  which  may  entiUe  him  to  rescind,  and 
must  act  BO  soon  after  the  discovery  of  them 
as  that  the  opposite  party  will  not  be  unneces- 
sarily prejudiced  by  the  delay." 

Section  63S:  "A  right  of  action  to  rescind 
a  contract  for  fraud,  false  representations, 
mistake,  or  other  cause,  does  not  accrue  until 
the  injured  party  acquires  knowledge  of  the 
facts  on  whidk  his  claim  for  relief  may  be 
based.  Hence  accepting  as  established  the  rule 
that  a  right  of  rescission  must  be  exercised 
with  reasonable  promptness,  the  time  with 
reference  to  which  the  question  of  promptness 
must  be  determined  is  the'  time  when  the  party 
discovered  the  facta  entitling  him  to  comjdain, 
and  not  the  time  when  the  contract  was  made." 

Section  641:  ''Whether  or  not  a  perscm  has 
been  reasonably  prompt  in  exercising  the  right 
to  rescind  a  contract,  or,  on  the  other  hand, 
whether  he  is  chargeable  with  laches  preclud- 
ing relief,  is  a  question  which  does  not  depend 
upon  the  lapse  of  time  alone,  but  upon  the  lapse 
of  time  considered  in  connection  with .  the 
nature  of  the  contract,  the  situation  of  the 
adverse  party,  and  all  the  circumstances  of  the 
particular  case." 

Section  642:  "The  purchaser  of  personal 
property  who  desires  to  rescind  the  sale  on 
account  of  fraud,  mistake,  defective  quality,  or 
other  cause,  is  required  to  act  with  reasonable 
promptness.  It  is  of  course  impossible  to  fix 
an  absolute  Umit  of  time  within  which  such  ac- 
tion must  be  taken,  as  each  case  must  be  gov- 
erned by  its  own  circumstances.  But  from  an 
examination  of  the  authorities  it  would  appear 
that  thirty  days  is  about  the  utmost  length  of 
time  which  the  courts  are  disposed  to  allow 
to  the  purchaser  for  this  purpose,  unless  there 
are  unusual  circumstancea  in  the  case  excus- 
ing a  longer  delay." 

Section  544:  "So,  also,  when  the  contract 
was  induced  by  false  representations,  the  party 
having  the  right  to  rescind  is  not  to  be  charged 
vrith  laches  in  respect  to  any  time  which  he 
spent  in  testing  or  trying  the  matter  or  in  en- 
deavoring to  make  the  facts  square  with  the 
representations.    •    •    •    Old  age,  physical  or 
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auital  weakneaa,  Isnorasce,  and  inexperience 
are  alao  matters  which  ma;  be  pleaded  with 
Sreatw  or  leaa  effect  aa  explaining  or  excusing 
the  want  of  prompt  action  in  disaffirming  or 
rescinding  a  deed  or  contract." 

Sectton  S46:  "The  defense  of  laches,  Inter- 
posed to  defeat  the  right  to  rescind  a  contract 
for  fraud  or  other  sofficient  cause,  should. not 
b«  entertained  unless  it  is  made  to  appear  that 
it  would  b«  Inequitable  to  deny  it,  and  while 
one  seeking  to  rescind  is  ordinarily  required  to 
act  with  reasonable  promptness,  a  liberal  ex- 
tension of  tliis  rule  is  allowable  where  the  de- 
lay  baa  not  been  willful  nor  exerdaed  for  an 
unfair  purpose.  *  *  •  Thus,  the  right  of  a 
vendor  of  personalty  to  rescind  the  contract 
will  not  be  lost,  as  between  the  parties,  by  a 
delay  in  its  exercise  which  Is  not  indicative  of 
an  election  not  to  rescind  and  which  is  not  to 
the  injury  of  the  opposite  party." 

Section  517:  "The  rule  being  well  establish- 
,ed  that  a  party  seeking  to  rescind  a  contract 
must  take  the  proper  steps  in  that  behalf  with 
reasonable  promptness  after  discovering  the 
facts  which  entitle  him  to  rescind,  or  within 
a  reasonable  time,  the  question  of  what  consti- 
tntes  a  'reasonalile  time'  for  this  purpose  is 
sometimes  said  to  be  a  mixed  question  of  law 
and  fact,  the  lapse  of  time  being  for  the  court. 
But  the  more  generally  accepted  rule  is  that 
the  question  must  be  left  to  the  determination 
of  the  jury  if  the  facts  are  in  dispute,  or  if  its 
determination  must  depend  upon  matters  put  in 
evidence,  such  as  the  natura  or  uses  of  the 
property  in  question,  any  usages  or  customs  of 
the  trade,  the  motives  of  the  parties,  the  truth 
of  matters  alleged  in  excess  or  explanation  of 
the  delay  or  other  such  drcnmstances.  •  *  • 
But  on  the  other  band,  where  there  is  no  dis- 
pute as  to  the  t»etB,  the  question  whether  or 
not  the  rescinding  party  acted  with  due  prompt- 
ness, or  within  a  reasonable  time,  is  one  of 
law  for  the  decision  of  the  court.  •  •  • 
Sudi  a  decision  of  the  question  by  the  conrt 
is  warranted  where  it  can  be  said  that,  nnder  no 
drcnmstances  appearing  in  the  evidence,  would 
tbe  jury  be  Justified  in  finding  that  the  resds- 
sion  was  daimed  within  a  reasonable  time, 
where  tibe  delay  was  so  long  that  no  question  as 
to  Its  reasonableness  could  arise  as  to  which 
fair-minded  men  might  differ,  where  the  delay 
was  'palpably'  unreasonable,  where  the  delay 
was  for  such  a  period  of  time  as  to  be  unques- 
tionably without  cause  or  excuse,  and  where 
there  is  no  evidence  whatever  to  show  that 
so  long  a  delay  was  necessary  to  the  rescinding 
party." 

Ruling  Case  Law,  toL  24,  |  646,  says: 

"And  since  a  sale  is,  voidable  only  at  the 
option  of  the  buyer,  to  entitie  him  to  rescind  he 
must  act  promptly  on  the  discovery  of  the 
fraud,  and  if  after  discovering  the  fraud,  he 
acquiesces  in  the  sale  either  by  express  words 
or  by  an  unequivocal  act  or  unreasonable  delay 
he  will  be  deemed  to  have  affirmed  the  sale 
and  he  cannot  afterwards  rescind.  *  *  *  A 
purdiaser  of  a  business  who,  within  a  week, 
discovers  that  the  sale  was  fraudulent  and 
offers  to  resdnd,  and,  on  refusal,  tests  the  mat- 
ter farther  for  two  months,  and  then  makes  an 
absolute  resdssion,  is  not  guilty  of  unwar- 
rantable <I«day  ia  rescinding  the  sale." 


In  Clark  v.  Wells,  127  lOnn.  3S3, 149  N.  W. 
547,  L.  R.  A.  1916F,  476,  decided  by  the  Su- 
preme Court  of  Minnesota,  the  syllalma  says: 

"The  party  who  rescinds  a  contract  on  the 
ground  of  fraud  must,  as  a  general  rule,  place 
the  other  party  in  statu  quo  by  returning  what 
he  received;  but  'the  party  guilty  of  the  fraud 
is  not  entitled  to  anything  more  than  substan- 
tial Justice  and  a  fair  opportunity  to  receive 
what  he  parted  with.'  If,  through  the  fault  of 
the  wrongdoer,  the  party  defrauded  is  unable 
to  return  all  the  property  received  in  the  condi- 
tion in  which  he  received  it,  it  is  sufficient,  if 
he  restore  the  property  so  far  as  he  is  able, 
and  secure  to  the  wrongdoer  the  equivalent  of 
what  cannot  be  returned." 

In  Page  on  Contracts,  vol.  1,  |  352,  it  ia 

said: 

"The  fact  that  one  who  has  bought  a  going 
business  has  sold  a  part  of  the  stock,  does  not 
prevent  him  from  obtaining  rescission  for  fraud 
if  he  tenders  such  of  the  stock  as  is  left,  to- 
gether with  his  profits  thereon,  and  offers  tc 
make  compensation  for  such  part  of  the  stock 
as  has  t>een  sold." 

[1]  The  stock  porcbased  was  small,  and  to 
keep  the  business  a  going  concern,  in  the  very 
nature  of  things,  it  would  have  to  be  replen- 
ished- as  daUy  sales  were  made.  Defendant 
knew  that  the  plaintiff  purchased  the  busi- 
ness for  the  purpose  of  continuing  it  and  she 
was  not  injured  in  the  least  because  he  did 
purchase  new  stock  and  mingled  it  with  tbe 
old.  That  was  necessary  to  conduct  and 
maintain  the  bnsinesa.  There  is  ample  evi- 
dence from  which  the  Jury  could  find  that  the 
plaintiff  was  defrauded.  He  had  but  little, 
if  any,  business  experience,  and  did  not  know 
anything  about  the  miUlnery  business  and 
had  nothing  to  do  with  the  actual  condact 
of  It  after  the  pnrChase  was  made. 

[2, 3}  It  Ifl  not  only  the  right,  but  It  Is  the 
dnty  of  the  court  to  sustain  a  motion  for  a 
directed  verdict  in  a  proper  case,  yet  where 
there  is  competent  evidence  to  sustain  a  ver- 
dict, the  case  should  be  submitted  to  the  Jury. 
Under  all  the  facts  and  circumstances  sur- 
rounding the  instant  case,  we  cannot  say  as 
a  matter  of  law  that  a  delay  of  IS  days  be- 
fore giving  the  notice  to  rescind  after  the 
discovery  of  the  fraud  was  unreasonable. 

Upon  the  question  here  presented  we  do 
not  attach  any  importance  to  tbe  lease.  The 
plaintiff  testified  that  it  was  not  assigned  or 
delivered  to  him,  and  the  defendant  ignored 
the  notice -to  rescind  and  testified  ttiat  the 
transaction  was  an  absolute  sale  and  made 
in  good  faith.  The  plaintiff  tendered  the 
fixtures  and  all  the  unsold  portion  of  the 
stock  and  offered  to  account  for  all  of  the 
stock  which  had  been  sold.  The  case  should 
have  been  submitted  to  the  Jury. 

Tbe  Judgment  is  reversed  and  remanded. 

BBAN,  BROWN,  and  HARRIS,  JJ.,  Con- 
cnr. 
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BARNUM  V.  SOUTHERN  OREGON  TRAC- 
TION CO.  vt  al.    (CALIFORNIA-ORE- 
GON POWER  CO..  iBtorvMer.) 

(Sapreme  Court  of  Oregon.    April  19,  1921.) 

RM«iv*ra  4=3 1 6 1— Railroad  laooa*  aublMit  to 
prafaraaoe  for  powor  furnished  wlthla  olx 
■oaths. 

Decree  in  aoit  to  foreclose  railroad  mort- 
gage held  in  Tiew  of  the  pleadings  to  have  ad- 
judged that  an  interremng  company  which  fur- 
nished power  for  the  railroad  bad  no  preferen- 
tisl  claim,  snd  so  to  be  erroneous;  the  power 
company  having  a  preferential  riglit,  ao  far  as 
eoneems  the  power  furnished  within  the  six 
months  before  the  appointment  of  the  receiver, 
to  the  net  income  arising  from  the  receiver- 
ship: snd  intervener's  petition  hsving  stated 
facts  and  contained  a  prayer  entitling  it  to  an 
adjudication  of  such  right,  as  well  as  of  the 
right  to  a  preference  in  the  corpus  of  the  rail- 
road property. 

Department  1. 

Appeal  from  Olrcolt  Ooart,  Jackson  Ooon- 
ty;  F.  M.  Caltdns,  Judge. 

On  rehearing.     Modified. 

For  former  opinion,  see  195  Pac.  680. 

Claiming  that  It  Is  entitled  to  a  modifica- 
tion of  the  decree  which  was  entered  in  the 
trial  court  and  affirmed  by  this  court  (Bar- 
nom  v.  3ontIiern  Oregon  Traction  Co.,  195 
Pac.  680),  the  power  company  has  petitioned 
that  the  decree  be  so  modified  as  expressly 
to  declare  that  a  portion  of  the  power  com- 
pany's daim  diall  be  a  preferred  charge 
against  the  snrplns  Income  arising  under  the 
receivership.  In  the  original  opinion  we 
ruled  that  the  mortgagee  cannot  be  compelled 
to  restore  to  the  current  Income  fund  the 
interest  payment  made  on  February  27, 1918, 
for  the  reason  that  the  payment  was  made 
more  than  six  months  prior  to  the  date  of  the 
appointment  of  the  receiver.  The  power  com- 
pany now  says  that  It  accepts,  without  fur- 
ther objection,  the  ruling  expressed  by  us  in 
the  original  opinion;  but  the  power  company 
also  says  that  under  the  terms  of  the  decree 
the  mortgage  debt  Is  treated  as  a  prior 
charge  not  only  against  the  corpus  of  the 
railroad  property,  but  also  against  the  "sur- 
plus" or  "net  Income"  arising  under  the  re- 
ceivership. Bamum  urges  tliat  the  decree 
merely  declares  that  the  power  company's 
dalm  cannot  be  made  a  preferred  charge 
against  the  mortgage  property,  and  that  the 
decree  adjudicates  no  other  question. 

Porter  J.  Nelf,  of  Medford  (Morrison, 
Dunne  ft  Brobeck,  of  San  Francisco,  CaU 
and  James  T.  Chlnnock,  of  Grants  Pass,  dn 
the  brief),  for  appellant. 

Ous  Newbury,  of  Medford,  and  A.  O,  Em- 
mons, of  Portland,  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).     The  language  found  in  the  decree 


OREOOIf  TRACnOK  CO. 
P.) 

can  be  better  understood  U  w«  tint  direct 
attention  to  the  pleadings.  It  will  be  re- 
called that  at  some  time  in  October  or  No- 
vember, 1918,  Bamum  began  this  suit  In 
foreclosure.  In  one  of  the  briefs  It  Is  said 
that  a  receiver  was  appointed  on  November 
19,  1918.  The  power  company  filed  a  peti- 
tion In  intervention  on  November  21,  1918; 
and  In  its  petition  the  power  company  al- 
leged, in  paragraphs  8,  4,  and  6: 

That  between  the  1st  day  of  August,  1917, 
and  the  Ist  day  of  November,  1918,  the  peti- 
tioner delivered  to  the  traction  company  elec- 
tric current  for  the  purpose  of  light  and  power 
in  connection  with  the  operation  of  the  rail- 
road; that  the  electric  current  so  furnished 
was  reasonably  worth  a  stated  sum,  and  that 
a  certain  sum  was  due  and  unpaid;  that  "dur- 
ing all  said  time"  the  traction  company  oper- 
ated the  railroad  with  the  electric  power  and 
"said  electric  current  was  actually  furnished 
and  delivered  to  the  defendant  and  by^it  actu- 
ally used  in  the  operation  of  said  rail/oad  and 
in  lighting  its  station  and  office";  that  "during 
said  period  the  current  earnings  of  said  rail- 
road company  were  sufficient  to  pay  the  oper- 
ating expenses  thereof,  including  the  amount 
due  to  the  plaintiff  as  aforesaid,  but  that  said 
current  earnings,  instead  of  being  applied  to 
the  payment  of  operating  expenses  of  said  rail- 
road, including  the  amount  due  plaintiff,  were 
diverted  by  the  defendant  company  to  the  pay- 
ment of  interest  on  the  indebtedness  due  plain- 
tiff to  the  malcinig  of  permanent  improvements 
in  and  additions  to  said  railroad,  which  were 
designed  to  and  did  increase  the  value  of  said 
property,  and  consequent^  the  security  of 
plaintiff  under  its  mortgage  on  the  Indebtedness 
due  it  as  alleged  in  Its  complakit" 

Tlie  petition  concluded  with  a  prayer: 

That  the  court  appoint  a  receiver  In  accord- 
ance with  the  prayer  of  the  plaintiff's  complaint 
"only  on  condition  that  said  receiver  be  directed 
to  pay  the  claim  of  this  petitioner  in  full  from 
the  earnings  of  said  property  while  operated 
by  such  receiver,  and,  if  such  earnings  be  in- 
sufficient, then  from  the  corpus  of  said  prop- 
erty, and  further  that  said  receiver  be  ordered 
and  directed  to  sq  pay  said  daim  of  this 
petitioner  as  a  preferred  daim  before  any  pay- 
ment is  made  to  plaintilf  upon  its  said  mort- 
gage, and  for  such  other  and  further  relief 
as  the  court  may  deem  just  and  equitable." 

The  evidence  showed  that  the  electric  pow- 
er was  used  by  the  traction  company  In  the 
operation. of  its  railroad  and  In  lighting  its 
station  and  office  as  alleged  by  the  Intervener. 

It  is  contended  in  behalf  of  Barnum  that 
the  petition  In  intervention  la  insufficient  to 
show  that  the  claim  of  the  power  company 
is  a  preferential  claim;  but  we  are  unable  to 
concur  In  this  contention,  ^e  petition  re- 
cites every  ultimate  fact  necessary  for  the 
establishment  of  a  preferential  claim  against 
not  only  the  corpus  of  the  mortgaged  prop- 
erty, but  also  against  the  "net  Income."  In 
other  words,  if  the  evidence  had  supported 
the  petition,  Bamum  would  have  been  oblig- 
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fld  to  reatore  to  the  carrent  liic(xne  fund 
moneys  paid  on  the  mortgage  debt;  but  be 
succeeded  in  avoiding  any  obligation  to  re- 
store -when  It  appeared  tliat  the  interest  pay- 
ment had  been  made  more  tlian  six  montlis 
before  the  appointment  of  a  receiver.  If  the 
interest  payment  tiad  been  made  within  six 
months  before  the  receivership,  restoration 
could  have  been  compelled  for  the  purpose 
of  paying  the  portion  of  the  power  company's 
claim  which  had  accrued  within  six  montlis 
before  the  appointment  of  the  receiver. 

In  the  original  opinion  we  ruled  that  the 
power  company's  claim  belonged  to  that  class 
of  dalmb  which  are  entitled  to  preference; 
In  other  words,  the  claim  of  the  power  com- 
pany constituted  "a  debt  of  the  income"  and 
as  such  was  an  equitable  charge  upon  the 
"current  Income"  of  the  mortgaged  railroad. 
Whenever  such  an  "equitable  charge"  upon 
the  "current  income"  is  Incurred  within  a 
reasonable  time  before  the  appointment  of  a 
receiver  and  "remains  unpaid  when  the  rail- 
road passes  into  the  possession  of  the  court 
of  equity,  this  'equitable  charge'  is  continued, 
and  attached  to  the  'surplus  income'  arising 
under  the  receivership."  International  Trust 
Co.  V.  T.  B.  Townsend  Brick  &  Contracting 
Co.,  95  Fed.  850,  860,  37  O.  0.  A.  396.  See, 
also,  Bumham  v.  Bowen,  111  C.  S.  776,  782,  4 
Sup.  Ct  675,  28  L.  Ed.  596.  If  the  interest 
payment  had  been  taken  out  of  the  "current 
income"  fund  at  any  time  within  six  months 
prior  to  the  appointment  of  the  receiver,  the 
mortgagee  would  have  been  obliged  to  re- 
store to  the  "current  Income"  fund  the  mon- 
eys received  in  payment  of  interest  if  the 
"net  income"  tn  the  hands  of  the  receiver 
was  insufflcient  to  pay  the  power  company's 
claim. 

A  part  of  the  power  company's  claim  ac- 
crued more  than  six  months  prior  to  the  ap- 
pointment of  a  receiver;  and  a  portion  of  the 
claim,  aggregating  more  than  $600,  accrued 
within  six  months  before  the  appointment  of 
a  receiver.  All  that  part  of  the  power  com- 
pany's claim  which  accrued  more  than  six 
months  before  the  receivership  must  be  treat- 
ed as  general  Indebtedness  without  any  righto 
of  preference;  but  the  remaining  portion 
which  accrued  within  six  months  before  the 
receivership  must  be  treated  as  a  preferen- 
tial claim. 

The  power  ccHnpony  contends  that,  so  far 
as  its  dalm  against  the  traction  company  is 
concerned,  the  decree  of  the  trial  court  pre- 
sents Itself  in  two  phases  upon  this  appeal : 
(1)  The  relative  rights  of  the  power  company 
and  Barnnm  considered  with  referoice  to  the 
corpus  of  the  mortgaged  property;  and  (2) 
the  relative  rights  of  the  power  company  and 
Bamum  considered  with  reference  to  the 
"net  Income"  arising  under  the  receivership. 
Barnimi  contends  that  the  appeal  presents 
only  the  llrst  phase.  In  our  original  opinion 
we  decided  the  first  phase  and  decided  it 
against  tbejKtwer  company;  and  with  that 


decision  the  power  company  now  says  It  is 
satisfied. 

The  issues  arising  out  of  the  amended 
complaint  filed  by  Bamum  in  the  foreclosure 
suit  as  well  as  those  arising  out  of  the  pow- 
er company's  petition  in  intervention  were 
all  tried  and  determined  in  the  foreclosure 
suit.  Besides  adjudicating  the  amonnt  due 
Bamum  on  the  note  and  decreeing  a  fore- 
closure of  the  mortgage,  the  decree  also  ad- 
judicated the  claim  advanced  by  the  power 
company  In  its  petition  In  intervention.  The 
power  company  appealed  from  that  part  of 
the  decree  which  adjudicated  Its  claim 
against  the  traction  company. 

When  the  receiver  was  appointed  <m  No- 
vember 19,  1918,  there  were  no  moneys  on 
band,  and  apparently  there  were  no  asseto 
except  the  mortgaged  property.  Evidently 
there  were  no  moneys  in  the  bands  of  the 
receiver  even  as  late  as  March  10,  1919,  the 
date  when  the  decree  was  entered,  and  con- 
sequentiy  the  main  effort  of  the  power  com- 
pany was  to  fasten  its  claim  upon  the  corpus 
of  the  mortgaged  property,  while  the  main 
effort  of  Bamum  was  to  prev^it  the  power 
company's  claim  from  atteching  to  the  cor- 
pus of  the  railroad;  and  the  natural  result 
was  that  but  lltUe  attention  was  given  by  the 
Utlgante  to  the  question  of  paying  the  power 
company's  claim  out  of  any  "net  income" 
which  might  subseqnentiy  arise  from  the  re- 
ceivership. 

The  appeal  was  argued  on  January  20, 
1921;  and  on  that  day  the  power  company 
filed  a  certified  copy  of  the  supplemental  re- 
port of  the  receiver.  From  this  supplemen- 
tal report  it  appears  that  on  May  27,  1919, 
the  receiver  filed  a  "final  reiwrt"  The  sup- 
plemental report  was  filed  on  October  16, 
1919.  In  his  supplemental  report  the  receiver 
stated  that  be  had  on  hand,  after  paying  all 
expenses  of  operation,  a  net  balance  of 
$396.16. 

Under  date  of  January  22,  1921,  Bamum 
caused  to  be  forwarded  to  our  clerk  a  certi- 
fied copy  of  an  order  made  by  the  circuit 
court  together  with  a  copy  of  a  notice  mailed 
to  the  attorney  for  the  power  company  and 
to  other  interested  attorneys.  From  these 
copies  it  appears  that  on  October  31,  1919, 
the  attorney  for  Bamum  notified  the  attor- 
ney for  the  iKJwer  company,  as  well  as  other 
interested  attorneys,  that  he  would  appear  in 
the  circuit  court  on  November  12,  1919,  and 
ask  for  an  order  directing  the  receiver  to  pay 
to  Bamum  this  sum  of  $396.16,  wlilch  re- 
mained in  the  hands  of  the  receiver  after  the 
settiement  of  receivership  and  operation  ex- 
penses; and  accordingly  on  November  ICth, 
apparenUy  the  earliest  date  when  the  mat- 
ter could  be  heard,  the  court,  upon  motion 
of  Bamum,  directed  the  receiver  to  i>ay  to 
Bamum  the  sum  of  $396.16  "for  the  purpose 
of  applying  the  same  upon  the  plaintiff's  un- 
satisfied judgment."  We  understand  that  the 
power  company  did  not  appear  In  the  circuit 
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court  on  NoTember  15,  1919;  and,  as  we 
understand  it,  the  company  declined  to  ap- 
pear in  response  to  Bamum's  notice  for  the 
reason  that  It  took  the  position  that  the  de- 
cree of  March  10,  1919,  was  a  final  adjndica- 
tlon  of  the  power  company's  rights.  At  any 
rate  the  power  company  at  this  time  insists 
that  the  decree  ot  March  10,  1919,  was  an 
adjudication  of  all  its  rights,  and  that  the 
order  of  November  16^  1919,  was  merely  in 
execution  of  the  decree.  Bamum  contends, 
bowever,  that  the  decree  only  decided  that 
the  claim  of  the  power  comiiany  conld  not  be 
fastened  uix>n  the  corpus  of  the  property,  and 
that  the  order  of  November  ISth  adjudicated 
the  rights  of  all  parties  with  reference  to  the 
sum  of  $396.16,  and  that  therefore,  not  hav- 
ing appealed  from  the  order,  the  power  com- 
pany Is  precluded  from  complaining  about 
the  disposition  made  of  the  1396.16. 

The  material  finding  of  fact  and  the  im- 
portant conclusion  of  law  found  by  the  trial 
court  as  well  as  that  portion  of  the  decree 
which  the  power  company  appealed  from 
are  exonplifled  in  fnll  In  the  original  opln- 
iaa  and  need  not  be  rq>eated  here. 

In  its  petition  in  Interventiou  ttie  power 
company  states  enough  facts  to  entitle  a 
portion  of  its  claim  to  a  preference  of  the 
"net  income,"  and  in  Its  prayer  the  power 
c(»npany  asks  "that  said  receiver  be  directed 
to  pay  the  dalm  of  this  petitioner  in  full 
from  the  earnings  of  said  property  witile  op- 
erated by  such  receiver.  •  *  •"  The 
finding  of  fact  asserts  that  the  intervener's 
claim  is  not  a  claim  "which  can  attach  as 
superior  to  that  of  the  plalntUI  by  virtue  of 
his  mortgage."  The  conclusicm  of  law  de- 
clares "that  no  Judgment  or  lien  should  be 
altered"  in  favor  of  the  intervener  "as  a  pre- 
ferred claim,  and  the  Intervener's  complaint 
in  intervention  shoold  be  dismissed."  In  the 
decree  the  court  ruled  that  the  Intervener's 
claim  was  "subordinate  and  inferior  to  plain- 
tifTs  daim."  In  our  view  the  language  em- 
ployed in  the  finding  of  foct,  conclusion  of 
law,  and  decree  mean  tliat,  as  between  the 
mortgage  debt,  on  the  one  hand,  and  the 
intervener's  claim,  on  the  other  hand,  the 
Intervener's  claim  is  not  entitled  to  any  pref- 
erence rights  against  either  the  corpus  of 
the  railroad  property  or  the  "net  income." 
However,  as  we  have  already  shown,  under 
the  established  rule  the  intervener  has  a 
preferential  claim  upon  the  "net  income"  for 
electric  current  furnished  within  six  months 
before  the  appointment  of  the  receiver.  In 
our  view  the  decree  of  March  10,  1919,  was 
a  final  adjudication  of  the  relative  rights  of 
tlie  power  company  and  the  mortgagee,  and 
the  order  of  November  15,  1919,  was  simply 
In  execution  of  the  decree.  See  3  O.  J.  S1&. 
Among  other  assignments  of  error  the  power 
company  assigned  the  following  error: 

"The  court  erred  in  not  finding  and  decreeing 
that  intervener  was  entitled  to  have  applied 


on  the  payment  of  its  claim  the  net  earnings  d 
the  railroad  while  in  the  hands  of  the  receiver." 

As  previously  explained,  the  attack  made 
by  the  power  company  was  directed  almost 
entirely  against  the  corpus  of  the  railroad, 
and  the  defense  made  by  Bamum  was  con- 
fined to  an  attempt  to  protect  the  mortgaged 
property  against  this  attack  made  by  the 
power  company;  and  yet  because  of  the  com- 
prehensiveness of  the  decree  the  Intervener  is 
entitled  to  a  modification  of  it  The  power 
company  is  therefore  entitled  to  a  modifica- 
tion of  the  decree  so  as  to  give  to  the  power 
company  a  preferential  right  to  the  "net  in- 
come" arising  from  the  receivership. 

Because  of  the  condition  of  the  record,  we 
do  not  attonpt  to  decide  what  rights,  if  any, 
the  power  company  has  against  Bamum  on , 
accoiut  of  the  payment  of  $396.16  to  him  by 
the  receivership.  We  merely  rule  that  the 
decree  from  which  the  power  awnpany  ap- 
pealed Is  an  adjudication  of  the  relative 
rights  of  Bamum  and  the  power  company; 
but  we  do  not  attempt  to  determine  whether 
any  subsequent  steps  were  taken  properly  or 
improperly. 

The  decree  Is  modified,  and  the  cause  Is 
remanded  to  the  circuit  court  for  such  fur- 
ther proceedings  as  may  be  necessary  and 
proper. 


BUltNETT,    O.    J,    and 
BENSON.  JJ.,  concur. 


McBRIDB    and 


(100  Or.  224) 

WESTFALL  v.  WESTFALU 

(Supreme  Court  of  Oregon.    April  19,  1921.) 

1.  Marriage  «=a60(7)— Is  a  suit  to  aanul,  evi- 
dence held  to  show  plaintiff  knew  of  defead- 
ant's  pregnancy  at  time  of  Marriage. 

In  a  husband's  suit  to  snnul  a  marriage  for 
wife's  fraud  in  concealing  the  fact  that  at  time 
of  marriage  she  was  pregnant  by  another,  evi- 
dence held  to  show  that  plaintiff  knew  of  such 
fact  at  time  of  marriage,  having  previously 
sought  to  have  an  abortion  performed. 

2.  Marrlsgs  «=»58 (4)— Sexual  commerce  be- 
tween husband  and  wife  prior  to  marriage 
held  bar  to  suit  for  annulment  for  fraud. 

In  a  husband's  suit  under  Or.  Ik  {§  503, 
9722,  to  annul  a  marriage  for  wife's  fraud  in 
concealing  her  pregnancy  by  another,  where  the 
evidence  showed  sexual  intercourse  between 
parties  prior  to  the  marriage,  the  husband  was 
precluded  from  relief  by  general  rule  of  law 
that  sexual  commerce  between  man  and  woman 
before  marriage  bars  anit  for  relief  for  such 
fraud  regardless  of  the  paternity  of  offspring. 

3.  Marriage  ^»S8(4)— Equity  will  not  annul  a 
marriage  for  wife's  concealment  of  pregnancy, 
where  the  parties  have  Intercourse  before 
marriage. 

Where  plaintiff,  28  years  old,  has  sexual 
intercourse  with  delinquent  girl  of  17,  and  later 
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weda  htat,  and  fonr  weeks  after  marriage  a 
dlild  ia  bom  he  cannot  come  into  a  court  of 
conscience  and  obtain  annuiment  by  alleginK 
fraud  by  reason  of  concealment  of  her  preg- 
nancy from  Um. 

4.  Divorce  «=>I2-.WIII  be  decreed  only  by 
proper  authority  because  divorce  Is  to  the 
pabllo  detriment. 

Diyorce,  being  prima  fade  to  the  public 
detriment,  it  is  suffered  only  in  those  special 
cases  where  it  is  decreed  by  proper  authority. 

5.  Bastards  €=35— Teetlmony  of  either  husband 
.    or  wife  will  not  be  received  to  overcome  pre- 
sumption of  legitimacy  of  offspring. 

The  presumption  of  law  that  a  "child  bom 
in  lawful  wedlock,  there  being  no  divorce  from 
bed  or  board,  is  legitimate"  (Or.  L.  {  799,  par. 
82),  ia  not  overcome  by  wife's  admission  of 
sexual  intercourse  with  another,  and  "that  the 
issue  of  a  wife  cohabiting  with  husband  who  is 
not  impotent  is  legitimate"  is  made  a  conclu- 
sive presumption  by  section  798,  par.  6,  and 
testimony  of  neither  wife  nor  husband  is  com- 
petent to  overcome  presumption  of  legitimacy. 

8.  Marriage  9=>60( 7) —Evidence  held  Insufll- 
olent  for  annulment. 
In  a  suit  to  annul  a  marriage  for  wife's 
concealment  of  pregnancy,  evidence  independ- 
ent of  the  presumption  of  legitimacy  of  child 
bom  in  lawful  wedlock,  and  other  presumptions 
in  favor  of  defendant,  held  not  to  make  out  a 
case  for  annulment. 

Department  1. 

Appeal  from  Clrcalt  Conrt,  Yamhill  Conn- 
tjr;  H.  H.  Belt,  Judge.    ' 

Suit  by  Harvey  A.  WestfaQ  against  Flo- 
rence ESma  Westfall  to  annul  a  marriage  on 
the  ground  of  fraud,  and  from  a  decree  dis- 
missing cwnplalnt,  plalntUI<  appeals.  Af- 
firmed. 

In  tills  proceeding  the  plaintiff  seeks  relief 
In  a  court  of  equity,  for  the  annulment  of  the 
marriage  contract  with  defendant,  on  the 
ground  of  fraud.  He  cmnplalns  that  at  the 
time  of  marriage  defendant  was  pregnant 
with  child,  which  fact  she  concealed.  Briefly, 
the  fftcts  are: 

Harvey  A.  Westfall,  of  the  age  of  26  years, 
plaintiff  and  appellant,  oa  the  13tb  day  of 
January,  1920,  married  Florence  Elma  Wood, 
17  years  of  age.  A  girl  babe  was  bom  to  the 
wife  on  February  12,  1920.  Plaintiff  cared 
for  her  for  eight  days  thereafter,  and  she 
was  then  taken  to  her  father's  home.  Her 
husband  forthwith  Instituted  divorce  proceed- 
ings in  the  circuit  court  of  the  state  of  Ore- 
gim  In  and  tat  Tamhlll  county. 

Plaintiff  alleges,  among  other  things,  that 
"plaintiff  and  defendant,  with  the  consent  of 
the  defendant's  mother,  were  legally  married 
to  each  other ;  that  In  May,  1919,  the  defend- 
ant became  pregnant  with  child  by  one  P. 
Dltmar,  and  was  pregnant  with  child  at  the 
time  of  the  engagement  and  marriage  of  the 
plaintiff  and  defendant;    that  plaintiff  was 


entirely  Ignorant  of  sndl  fact,  and  the  de- 
fendant fraudulently  concealed  the  fact  from 
plaintiff,  but  led  him  to  believe  that  she  was 
a  glr^  of  good  character;  that  thereaft», 
and  on  the  12th  day  of  Fet>ruary,  1920,  the 
defendant  gave  birth  to  a  fully  developed  girl 
baby;  that  after  the  birth  of  the  child,  de- 
fendant admitted  to  plaintiff  that  one  P.  Dlt- 
mar was  Its  father,  and  that  she  had  conceal- 
ed the  fact  of  her  pregnancy  from  the  plain- 
tiff." 

The  dettodant,  answering,  "admits  that  she 
was  pregnant  with  child  at  the  time  of  the 
engagement  and  marriage  of  the  plaintiff  and 
defendant,"  but  she  alleges  "that  the  plaintiff 
bad  full  and  complete  knowledge  of  all  the 
facts  and  circumstances  connected  with  said 
pregnant  conditlan  ot  the  defendant  prior  to 
their  marriage." 

The  record  shows  that  after  they  were 
married  they  stayed  at  her  mother's  abode 
for  a  few  nights,  but  thereafter  lived  at  his 
father's  home  with  bis  father's  family,  con- 
sisting of  bis  motb«:,  two  sisters  and  a 
brother;  that  the  wife  became  Ul  on  the 
night  of  February  12,  1920;  that  a  doctor 
was  called;  that  on  his  arrival  the  doctor 
made  an  examlnatlcm,  and  told  plaintiff  a 
child  was  about  to  be  bom ;  that  no  prepara- 
tion had  been  made  by  way  of  clothing,  or 
otherwise,  for  the  advent  of  the  child. . 

Plaintiff  and  defendant  testified  that  they 
commenced  keeping  company  in  September. 
1919,  and  that  he  visited  her  frequently  until 
the  time  of  their  marriage.  Plaintiff  further 
testified  that  after  marriage  he  sl^t  continu- 
ously with  bis  wife,  and  had  sexual  inter- 
course with  her  until  within  a  week  prior  to 
th  birth  of  the  baby,  and  entertained  no  sus' 
piclon  of  her  pregnancy.  He  claimed  that  bis 
first  knowledge  of  her  pregnancy  by  Dltmar 
was  an  hour  after  the  clilld  was  bom. 

PlaintlfTs  mother  and  sister  testified  that 
about  one  hour  after  the  blrtl^  of  the  baby 
the  defendant  "begged  him  (plaiiitia)  to  knock 
her  [defendant]  in  the  bead  fdr  deceiving 
him" ;  that  after  hearing  this  thdj  promptly 
went  on  their  way  to  rest  DefendlBt  stout- 
ly denies  making  any  Bucb.  statemltf*  ^^^ 
says  that  she  was  under  the  infiuence  ofl^^**" 
roform,  and  remembered  nothing  until  ai^^ 
6  o'clock  a.  m.  ^\^ 

Defendant  testified   that  her  seventeenths 
birthday  was  In  July,  1919;    that  she  com- 
menced keeping  company  with  plaintiff  In 
September  thereafter;  that  he  first  took  her 
to  the  State  Fair,  afterwards  to  McMinnvlIle ; 
that  they  had  sexual  intercourse  prior  to  her 
promise  to  marry  him;    that  he  visited  her 
frequently ;  that  he  proposed  marriage ;  that 
prior  to  their  marriage  she  told  him  of  h^ 
relations  with  Dltmar,  which  occurred  la  the 
month  of  May,  1919,  when  she  was  a  school 
girl  of  the  age  of  16  years;    that  she  told 
the  plaintiff  of  her  delinquency  because  she 
thought  he  should  know.    She  testified: 
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'^  toU  hhn  I  thoa^t  I  wai  presnant,  and  told 
him  of  my  relations  with  Ditmar.  He  aaid  it 
[pregnaii<7]  voold  have  showed  op  if  it  had 
been  Ditmar's.  It  had  been  too  lone  dnce  I 
had  been  going  with  Ditmar. 

"Q.  What,  if  any,  reason  did  yon  give  him 
that  yoD  thoDght  yon  were  pregnant  from  Dit- 
mar at  that  time?  A.  I  thought  if  I  was  preg- 
nant with  Ditmar  I  didnt'  think  he  would  want 
me. 

"Q.  What  reaaon,  if  any,  did  yon  gire  him 
why  yon  thought  you  were  pregnant?  A.  Be- 
cause I  had  had  no  menses  since  October. 

"Q.  Did  you  teU  him  that?    A.  Tes. 

'^.  What  ad  he  say?  A.  He  said  if  it  had 
been  Ditmar'a  it  would  have  showed  np  before 
that. 

"Q.  What  dae  before  yoa  promised  Um 
*  *  *  did  he  make  you  promise?  A.  That  I 
would  be  troe  to  Iiim,  to  Harvey. 

"Q.  You  couldn't  state,  if  yon  know,  how 
many  times  approximately  your  hnsband,  Har- 
Tpv  Wpstfall,  had  sexual  intercourse  with  yon 
prior  to  yonr  marriage?    A.  Several. 

"Q.  Now,  why  were  yoa  married  when  yon 
were?  A.  Because  I  thonght  I  was  pregnant 
from  him." 

She  tesHfled  that  plaintUT  said  It  better  to 
wait  until  spring,  while  she  believed  that  the 
sooner  they  were  married  the  better  on  a«^ 
oonnt  of  her  condition,  but  thought  her  preg- 
nancy was  due  to  Harvey.  She  further  tes- 
tlfled  that  before  the  child  was  bom  she  told 
her  hnsband  that  If  It  was  a  nine-months^ 
baby  It  was  Percy  Ditmar's;  that  after  the 
baby  came  he  put  his  arms  around  her,  kissed 
her,  and,  as  is  admitted  by  all,  slept  with  her 
during  the  eight  days  that  she  remained  In 
the  house  of  his  father  after  the  birth  of  the 
child.  She  further  testlfled  that  prlw  -to 
their  marriage  plaintiff  made  a  visit  to  Dr. 
Wood  of  McMlnnville  for  the  purpose  of  hav- 
ing an  abortion  committed  upon  her  body; 
that  plaintiff  told  her  upon  his  return  that 
be  "wMit  to  see  Old  Doc  Wood,"  who  said  "It 
would  be  a  poiltentlary  offaise  for  both  of 
them,  and  he  didn't  do  that  kind  of  work;" 
that  she  didn't  have  to  change  her  dressing 
in  any  way  prior  to  the  birth  of  the  child 
on  account  of  being  pregnant,  and  that  she 
was  "able  to  work  and  move  about  In  the 
same  manner  that  she  was  prior  to  that 
time";  that  she  wore  a  corset  but  did  not 
lace  it,  and  had  no  symptoms  of  pregnancy 
prior  to  October;  also  that  she  did  not  ex- 
pect the  child  before  June. 

Dr.  J.  T.  Wood,  a  physician  of  McMlnn- 
ville, testified,  upon  the  part  of  defendant, 
that  the  plaintiff  came  to  him  in  November 
Or  December,  1919,  and  that: 

'^e  told  me  he  was  in  trouble  with  some 
girl;  he  didn't  tell  me 'what  girl  or  anything 
about  it.  He  said  it  was  a  girl,  and  that  they 
thought  a  lot  of  each  other,  and  that  sort  of 
thing,  and  were  not  ready  to  get  married,  and 
wanted  to  know  If  I  could  help  them  out  of 
such  a  case. 

"Q.  What  did  you  teU  him?  A.  I  told  him  I 
couldn't  do  that:  I  didn't  think  it  was  the  best 
\  thing,  even  if  he  had  it  done  somewhere  else. 
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I  told  him  the  best  thing  to  do  was  to  maity 
the  giri.  If  he  liked  the  girl  and  was  satisfied 
he  was  responsible  for  her  condition,  the  best 
thing  was  to  go  and  marry  her.    •    •    • 

"The  Gonrt:  Do  you  feel  positive  now  in  yonr 
remembrance  of  this  thing  that  he  mentioned 
anything  about  marriage?  A.  Now  I  will  put  it 
this  way.  Judge,  I  think  that  he  mentioned  they 
expected  to  get  married;  anyway,  I  told  him 
that  waa  the  best  thing  to  do. 

"The  Court:  Yon  are  positive  of  that?  A. 
Oh,  I  know  that.  Toward  the  end  of  the  tUng 
he  said,  1  suppose  yonr  advice  is  best.  *  *  * '. 
I  wouldn't  positively  swear  he  said  first  he  in- 
tended to  marry,  or  it  was  after  I  suggested  he 
should  marry  her,  but  he  did  say  he  intended  to 
marry  the  girl,  but  was  not  yet  ready  to  marry 
her." 

Defendant's  mother  testified  that  after  the 
Mrth  of  the  chUd  she  said  to  plaintiff: 

"Harvey,  did  you  know  about  this?  "  and  he 
said:  "Yes;  but  I  didn't  think  it  would  be  quite 
so  soon." 

"Q.  What  were  you  speaUng  about  when  yon 
said,  IMd  you  know  this?'  A.  I  was  speaking 
about  the  baby." 

Plaintiff  admitted  that  he  called  upon  Dr. 
Wood  for  the  purpose  of  arranging  for  an  op- 
eration, and  testified  that  the  doctor  refused, 
saying  that  It  would  be  a  penitentiary  offense 
for  each.  He  said,  however,  that  it  was  not 
for  the  purpose  of  having  a  criminal  opera- 
tion performed  upon  the  defendant,  but  up- 
on a  female  relative 

"Q.  What  girl  was  it  'for?  A.  For  a  near 
relative  of  my  family  that  is  now  in  the  Feeble- 
Minded  Home." 

Pregnancy  occurred  in  May  and  defendant 
testified  that  she  ceased  menstruating  in  Oc- 
tober. The  lower  court  thought  this  fact 
important,  and  admitted  expert  medical  evi- 
dence concerning  the  likelihood  of  her  story. 
Plaintiff's  physician,  being  recalled  at  the  re- 
quest of  the  court,  testified: 

"There  are  lots  of  women  who  wUl  be  five 
months  pregnant  and  not  realise  that  they  are 
pregnant." 

He  also  testified  that: 

"A  tew  women  will  menstruate  throughout 
the  period  occasionally;  that  is  exceptional; 
and  frequently  they  will  menstruate  for  two  or 
three  months,  and  occasionally  for  five  or  six 
months  through  the  period." 

Among  the  facts  found  by  the  court  are 
title  following: 

"That  the  plaintiff  Is  of  the  age  of  26  years, 
and  the  defendant  of  the  age  of  17  years. 

"That  heretofore,  to  wit,  on  the  15th  day  of 
January,  1920i,  at  McMinnviUe,  Yamhill  county. 
Or.,  the  plaintiff  and  the  defendant,  with  the 
consent  of  the  defendant's  mother,  were  law- 
fully married  to  each  other,  and  ever  since 
have  been,  and  now  are,  lawful  husband  and 
wife. 

"That  the  defendant  was  and  is  not  guilty  of 
any  frand,  fraudulent  representation,  fraudulent 
concealment,  or  deceit  practiced  upon  tiie  pUia- 
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tiff,  and  that  plaintiff's  engagement  and  mar- 
riage to  tbe  defendant  was  made  and  executed 
by  tlie  plaintiff  witli  full  and  complete  Icnowl- 
edge  of  all  the  facts  and  circumstances  sur- 
rounding and  connected  with  the  condition  of 
the  defendant  with  reference  to  pregnancy  t>e- 
fore  the  marriage  of  plaintiff  and  defendant, 
the  plaintiff  having  full  knowledge  of  aetena- 
ant's  pregnant  condition  in  November,  1919, 
at  the  time  of  the  engagement  of  plaintiff  and 
defendant  to  marry. 

"That  prior  to  the  marriage  of  plaintiff  and 
defendant,  the  plaintiff  had  sexual  intercourse 
with  the  defendant." 

From  a  decree  based  upon  tbe  findings  of 
fact  and  conclusions  of  law,  dismissing  plain- 
tifTs  suit,  he  appealed  to  this  court,  assign- 
ing as  error: 

"That  the  court  erred  in  dismissing  plaintiff's 
suit. 

"That  the  court  erred  in  not  annulling  the 
marriage  on  the  grounds  of  fraud  practiced  up- 
on the  appellant" 

Frank  Holmes,  of  McMinnvllle,  and  B.  V. 
Llttlefield,  of  Portland,  for  appellant 

Walter  L.  Tooze,  Jr.,  of  McMinnvllle  (Vin- 
ton &  Tooze,  of  McMinnvllle,  on  the  brief), 
for  respondent. 

BROWN,  J.  (after  stating  the  facts  as 
above).  We  have  set  down  the  facts  at  some 
length  In  the  statement  for  the  reason  that 
this  case  Is  out  of  the  ordinary.  The  contra- 
dictory statements  of  plaintiff  and  defend- 
ant raise  questions  of  veracity.  Whom  shall 
we  believe?    It  has  been  written  that: 

"There  is  no  standard  by  which  the  weight 
of  conflicting  evidence  can  be  ascertained." 

If  the  controlling  facts  In  the  case  at  bar 
are  fnlly  comprehended,  the  application  of 
the  law  presents  no  serious  problem.  Plain- 
tiff charges  his  wife  with  pregnancy  by  a 
third  person  at  marriage,  and  with  oonceal- 
ment  Defendant  admits  pregnancy,  but 
denies  concealment.  Plaintiff  was  a  man 
26  years  old  at  the  time  of  his  marriage.  The 
girl  was  17  and  a  delinquent  child  under  the 
statute  of  this  state,  because  of  the  fact  that 
when  a  school  girl  she  morally  slipped  by 
having  Improper  relations  with  one  P.  Dit- 
mar,  a  young  man  of  the  neighborhood. 
She,  likewise,  bad  had  Intercourse  with  the 
plahitiff.  She  says,  and  it  is  possible,  that 
conception  took  place  without  her  knowl- 
edge. Nature  delayed  in  evidencing  Its 
warning  until  October,  when  her  menses 
ceased.  Expert  medical  testimony  of  record 
corroborates  the  probability  of  the  girl's 
story.  Prior  to  the  oppearance  of  symptoms 
of  pregnancy,  she  kept  company  with  plain- 
tiff, and  had  sexual  commerce  with  blm. 
Some  time  after  the  passing  of  tbe  month  of 
October,  plaintiff  proposed  marriage.  De- 
fendant advised  him  of  her  fears  as  to  her 
condition.  Plaintiff  insisted  that  he  did  not 
believe  the  child  could  be  Dltmar's,  who  she 
admitted  had  seduced  ber,  on  account  of 


her  menses'  not  ceasing  prior  to  October. 
At  any  rate  be  knew,  or  had  good  Te&aoa  to 
know,  that  the  girl  whom  he  married  was 
pregnant  with  child.  By  his  own  act  of 
carnal  knowledge  of  that  girl  who  was  at 
that  time  17,  Westfall  committed  the  crime 
of  contributing  to  tbe  delinquency  of  a  mi- 
nor. In  flagrant  violation  of  the  provisloas  of 
our  Criminal  CV>d^,  i  2150,  Or.  li.  He  also 
committed  a  crime  by  attempting  to  procure 
an  abortion  to  be  performed  upon  her.  Be- 
yond all  question  he  sought  tbe  services  of  a 
physician  for  the  purpose  of  killing  an  un- 
born babe.  The  physician  swore  to  the  fact 
plaintiff's  wife  testifled  to  it  and  he  admit- 
ted It  However,  Westfall  seeks  to  explain 
away  that  damaging  circumstance  by  stat- 
ing. In  substance,  that  he  wished  the  crimi- 
nal operation  performed,  not  upon  the  body 
of  his  betrothed,  Elma  Wood,  but  upon  the 
{x)dy  of  "a  feeble-minded  female  relattve." 
The  physician  further  testified  that  the 
plaintiff  gave  no  names,  but  led  blm  to  tin- 
derstand  that — 

"He  was  in  trouble  with  some  girl;  •  •  • 
that  they  thought  a  lot  of  each  other,  •  •  • 
but  were  not  ready  to  get  married." 

That  girl  was  Elma  Wood,  and  not  bis  rd- 
atlve. 

[1]  Based  upon  the  evidence  of  record  and 
•the  motive  that  actuated  Harvey  Westfall, 
the  plaintiff,  we  are  convinced  that  tbe  proof 
fairly  establishes  the  fact  that  he  knew,  as 
the  defendant  says  he  knew,  that  she  was 
carrying  a  child  In  her  womb,  and  that  he 
went  deliberately  to  the  physician  with  the 
premeditated  purpose  of  having  him  to  take 
the  life  of  that  unborn  babe.  This  Is  but 
another  one  of  the  ten  thousand  thousand  in- 
stances wherein  guilt  in  attempting  to  con- 
ceal guilt  has  supplied  the  evidence  for  Its 
own  condemnation. 

They  married  in  January,  1920,  instead  of 
the  following  spring,  on  account  of  the  fact 
that  the  defendant  was  pregnant.  The  cir- 
cumstances show  that  It  is  reasonably  cer- 
tain that  neither  the  plaintiff  nor  the  defend- 
ant expected  the  child  at  the  time  of  its 
birth.  No  preparations  whatever  had  been 
made  for  the  arrival  of  the  baby.  They 
looked  forward  to  a  later  date,  when  they 
would  be  living  in  their  own  boma  The 
plaintiff  perhaps  thought  It  was  his  child; 
the  defendant  hoped  so.  Under  our  view  of 
the  law,  in  light  of  the  facts  in  the  Instant 
case,  whatever  tbe  defendant  or  plaintiff 
might  have  thought  about  tbe  matter,  be  la 
effectually  barred  from  having  bis  marriage 
contract  annulled. 

[2]  Plalntlfrs  ground  of  suit)  is  alleged 
fraudj  and  is  based  upon  the  following  provi- 
sion of  our  Code: 

"When  either  of  the  parties  to  a  marriage 
shall  be  incapable  of  making  such  contract  or 
assenting  thereto,  for  want  of  legal  age  or  suffi- 
cient nnderstandinx,  or  when  the  consent  Of 


Digitized  by 


Google 


Or.) 


WESTFAIiL  V.  WESTPAIX 
(l»T  P.) 


275 


cither  party  shall  be  obtained  by  force  or  fraud, 
such  marriage  shall  be  void  from  the  time  it  is 
so  declared  by  the  decree  of  a  court  havinK 
jarisdietioii  thereof."    Or.  L.  f  508 

— and  In  a  similar  statnte  denominated  Or. 
U  19722. 

The  facte  In  this  case  bring  the  plaintiff, 
Harvey  Westfall,  squarely  within  a  well- 
estabUshed  principle  of  law  that  bars  his 
gnit.  He  Is  precluded  from  obtaining,  a  di- 
vorce from  his  wife  by  a  general  rule  of  law 
that  sexual  commerce  between  a  man  and  a 
woman  before  marriage  bars  a  suit  for  di- 
vorce on  the  groimd  of  fraud  by  the  woman 
on  accomit  of  concealment  of  her  pregnancy, 
regardless  of  the  paternity  of  the  offspring. 
1  Bishop  on  Marriage,  Divorce  and  Separa- 
tion, {  498;  14  Gyc.  pp.  595,  596;  19  A.  &  B. 
Ency.  of  Law  (2d  Ed.)  U85 ;  18  R.  O.  L.  p. 
414,  I  37 ;  19  C.  J.  39,  40.  To  the  same  effect 
Is  a  note  by  Freeman,  79  Am.  St  Kep.  372, 
containing  a  collection  of  cases  holding  when 
antenuptial  pregnancy  does,  and  wheni  It 
does  not,  constitute  grounds  of  fraud  suffi- 
cient to  dissolve  the  marriage  contract: 

"Antenuptial  pregnancy  by  another  man  is,  it 
concealed  from  the  husband,  such  a  fraud  upon 
him  as  will  justify  an  annulment  of  the  mar- 
riage. Sinclair  v.  Shiclair,  67  N.  J.  Eq.  222, 
40  Aa  679;  Carris  v.  Oarris,  24  N.  J.  Eq.  516; 
Donovan  v.  Donovan,  9  Allen,  140;  Reynolds 
v.  Reynolds,  3  Allen,  605;  Harrison  v.  Harri- 
son, 94  Mich.  560,  34  Am.  St.  Rep.  364,  54  N. 
W.  276.  •  •  •  But,  if  he  himself  has  had 
improper  relations  with  the  wife  before  mar- 
riage, he  cannot  have  the  marriage  annulled  on 
account  of  bis  wife's  false  representations  that 
she  was  pregnant  by  him  (Tait  v.  Tait,  23  N. 
T.  Snpp.  607,  3  Misc.  Rep.  218) ;  or  by  reason 
of  the  fact  that  she  was  pregnant  by  another 
man.  although  the  husband  was  ignorant  of  her 
condition  at  the  time  of  the  marriage  (Seil- 
heimer  v.  Seilheimer,  40  N.  J.  Eq.  412,  2  Atl. 
376;  States  v.  States,  37  N.  J.  Eq.  196;  Foss 
T.  Fobs,  12  Allen,  28;  Crehore  v.  Crehore,  97 
Mass.  830.  93  Am.  Dec.  98;  Carris  v.  Carris, 
&  N.  J.  Eq.  516)." 

To  the  proposltlan  sustaining  the  general 
rule,  as  stated,  also  see  the  cases  of  Franke 
T.  Franke,  8  Cal.  Unrep.  656,  31  Pac.  571,  18 
li  R.  A.  376 ;  Scrogglns  v.  Scrogglns,  14  N.  O. 
535 ;  long  v.  Long,  77  N.  C.  304,  24  Am.  Rep. 
449;  Hoffman  v.  Hoffman,  30  Pa.  417;  Mc- 
CuUoch  v.  McCulloch,  69  Tex.  682,  7  S.  W. 
593,  5  Am.  St.  Rep.  96.  To  like  effect  is  a 
note  by  the  editors  of  Ann.  Cas.  1914C,  1291, 
and  a  collection  of  the  cases  bearing  upon 
the  subject 

Some  authorities  recognize  exceptions  to 
the  general  rule.  As  Illustrative  of  such  ex- 
ceptions, we  take  this  statement  from  Bishop 
on  Marriage,  Divorce,  and  Separation,  at 
section  601: 

"Thus,  where  at  the  time  of  the  solemnization 
of  a  marriage  between  two  white  persona  the 
child  had  actually  been  born  and  the  woman 
knew  it  to  be  a  mulatto,  yet  swore  it  upon  the 
white   man,    *    *    *    to  avoid  wliicb  process,  I  grounds. 


under  the  belief  of  being  the  father,  hs  con- 
sented to  marry  her,  the  marriag*  was  set 
aside  as  procured  by  fraud." 

As  further  Illustrating  the  exceptions  are 
opinions  based  upon  statutory  provisions 
providing  that  concealed  pregnancy  of  a  wo- 
man by  another  is  ground  for  divorce.  Vir- 
ginia, Maryland,  and  Iowa,  and  possibly 
other  states,  have  such  statutory  provislona. 
Section  3175,  Iowa  Code,  provides: 

'The  husband  may  obtain  a  divorce  from  the 
wife  •  •  •  when  the  wife  at  the  time  of  the 
marriage  was  pregnant  by  another  than  the 
husband,  of  which  he  had  no  knowledge,  unless 
such  husband  had  an  illegitimate  child  or  chil- 
dren then  living,  which  at  the  time  of  the  mar- 
riage was  unknown  to  the  wife." 

« 

A  valuable  case  exemplifying  the  exc^>- 
tlon  provided  by  the  statutory  provision  Is 
Wallace  v.  Wallace,  137  Iowa,  87,  14  L.  R.  A. 
(N.  S.)  544,  114  N.  W.  627,  126  Am.  St  Rep. 
253,  16  Ann.  Cas.  761.  In  that  case,  based 
upon  the  statute,  the  court  held  that  an- 
tenuptial sexual  Intercourse  between  hus- 
band and  wife  would  not  prevent  a  divorce 
on  the  ground  of  her  pregnancy  by  another 
at  the  time  of  marriage,  where  he  had  been 
wrongfully  Induced  by  the  wife  to  believe 
that  her  condition  was  the  result  of  his  in- 
tercourse. However,  a  divorce  was  denied 
in  consequence  of  the  presumption  that  a 
child  born  at  any  time  during  wedlock  is  le- 
gitimate, together  with  the  rule  of  evidence 
relating  to  paternity,  providing  that  neither 
the  declarations  nor  the  testimony  of  either 
spouse  is  competent  on  the  question  of  access 
or  nonaccess  of  one  to  the  other. 

[3]  A  licentious  man  cannot  call  upon  a 
court  of  equity  as  a  guarantor  of  the  pater- 
nity of  a  child  conceived  In  the  lewdness  of 
antenuptial  intercourse.  Here  we  have  a 
case  where  the  plaintiff,  26  years  of  age,  has 
sexual  intercourse  with  a  delUiquent  girl  of 
17,  later  weds  her,  and  four  weeks  after 
marriage  a  child  is  bom.  He  then  comes 
into  a  court  of  conscience  and  alleges  fraud 
by  reason  of  concealment  of  her  pregnancy 
from  him,  and  seeks  the  dissolution  of  the 
marriage  contract  Marriage  shall  not  b« 
made  a  mockery,  to  shield  the  licentious 
from  acts  penalized  by  law,  and  then  annul- 
led when  it  has  served  bis  purpose.  The 
union  of  man  and  woman  by  marriage  con- 
stitutes the  foundation  of  the  home.  The 
home  is  the  bulwark  of  human  sodety,  the 
sure  support  of  law,  order,  and  good  govern- 
ment. The  granting  of  a  decree  of  divorce 
dissolving  the  marriage  contract  is  a  grave 
Judicial  act  The  court  should  see  that  in 
such  cases  there  is  "neither  levity  nor  col- 
lusion." However,  the  state  expresses  its 
public  policy  by  statutory  enactments,  and 
provides  for  the  dissolution  of  the  marriage 
contract  for  given  reasons.  This  court  wilt 
not  undertake  to  enlarge  ap<Hi  the  statutory 
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141  Aa  eminent  authority .  has  written 
tbat: 

"Marriage,  being  the  source  of  population,  of 
education,  of  domestic  feliqity— being  the  all  in 
ail  without  which  the  state  could  not  exist — it 
is  the  very  highest  public  interest.  Prima  facie, 
therefore,  each  particular  marriage  is  beneficial 
to  the  public;    each  divorce,  prejudicial." 

Hence  a  divorce  "being  prima  facie  to  the 
public  detriment,  It  la  suffered  only  in  those 
special  cases  in  which  It  is  decreed  by  proper 
authority."  1  Bishop  on  Marriage,  Divorce, 
and  Separation,  {§  38.  89. 

[E]  As  we  deduce  the  facts  from  the  testi- 
mony in  this  case,  the  statute  and  judicial 
precedent  require  that  a  decree  of  divorce  be 
denied  to  the  plaintiff. 

By  statutory  enactment  It  is  a  presumption 
of  law,  although  disputable,  "that  a  child 
bom  in  lawful  wedloclc,  there  being  no  dl- 
Torce  from  bed  or  board,  is  legitimate."  Or, 
L.  I  709,  par.  32.  This  presumption  Is  not 
overcome  by  the  admlssloa  of  the  wife  that 
another  has  had  sexual  intercourse  with  her. 
Wallace  v.  Wallace,  supra. 

It  l£  a  well-established  prlndple  of  law 
that: 

"Bom  in  wedlock  the  presumption  of  the 
legitimacy  of  the  child  obtains,  even  though 
this  happens  so  soon  after  marriage  as  to 
render  it  certain  that  it  was  the  result  of 
coition  prior  thereto.  •  •  •  In  other  words, 
antenuptial  conception  does  not  weaken  the  pre- 
sirmption  of  legitimacy  arising  from  postnuptial 
iHrth."  Wallace  v.  Wallace,  supra,  and  au- 
thorities therein  noted;  8  Ency.  of  tir,  p.  106, 
and  authorities  cited  in  note  6. 

"That  the  issue  of  a  wife  cohabiting  with 
her  husband,  who  is  not  impotent,  is  legiti- 
mate," is  made  a  conclusive  presumption  by 
our  Code,  {  798,  par,  fl.  While  there  is  re- 
spectable authority  to  the  contrary,  it  is  held 
by  the  great  weight  of  judicial  precedents 
that  the  testimony  by  either  the  wife  or  the 
husband,  of  the  nonaccess  of  the  husband,  is 
not  competent  evidence  to  overcome  the  pre- 
sumption of  legitimacy.  The  rule  Is  thus 
stated  by  Bishop: 

"Though  husband  and  wife  are  competent 
witnesses  to  their  marriage,  yet  on  'the  broad 
ground  of  general  public  policy,  affecting  the 
children  bom  during  the  marriage,  as  well  as 
the  parties  themselves,'  the  courts,  on  a  ques- 
tion of  legitimacy,  will  not  permit  them,  or  one 
of  them  after  the  death  of  the  other,  to  testify 
whether  or  not  they  had  camal  access  to  each 
other  during  the  period  within  which  the  child 
must  have  been  begotten.  And  this  rule  ap- 
plies as  well  to  an  alleged  intercourse  before 
marriage,  where  the  birth  was  after,  as  to  the 
ordinary  case." 

It  is  said  by  Jones,  in  his  valuable  work 
on  Evidence: 

"It  is  well  settled  on  groands  of  public  policy, 
affecting  the  children  bom  during  tite  marriage, 
as   well   as   the  parties  themselves,   that   the 


presumption  of  legitimacy  as  to  ddMrea  bom 
in  lawful  wedlock  cannot  be  rebutted  by  tbo 
testimony  of  the  husband  or  the  wife  to  the 
effect  tbat  sexual  intercourse  has  or  has  not 
taken  place  between  them;  nor  are  the  declara- 
tions of  such  husband  or  wife  competent  as 
bearing  on  the  qnestion.  The  role  not  only 
excludes  <Urect  testimony  concerning  such  in- 
tercourse,  but  all  testimony  of  such  husband  or 
wife  which  has  a  tendency  to  prove  or  disprove 
legitimacy;  for  example.  It  was  held  incompe- 
tent to  ask  the  husband,  for  the  purpose  of 
proving  nonaccess,  whether  at  a  given  time  he 
did  not  live  a  hundred  miles  away  from  his  wife 
and  whether  at  that  time  he  was  not  cohabiting 
with  another  person.  Testimony  of  either 
party  even  tending  to  show  noninterconrae,  or 
of  any  fact  from  which  nonaccess  may  be  in- 
ferred, or  of  any  collateral  facts  connected  with 
the  main  fact,  should  be  scrupulously  excluded, 
and  if  the  illegitimacy  is  to  be  proved,  it  must 
be  proved  by  other  testimony." 

Tnm  Gi«enleaf,  we  carro  the  atatemoit 
that: 

"The  husband  and  wife  are  alike  Incompetent 
witnesses  to  prove  the  fact  of  nonaccess."  2 
Or'eenleaf  on  Evidence  (16th  Ed.)  $  151;  8 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  879. 

To  the  same  effect  are:  Bstate  of  Mills, 
137  Cal.  298,  70  Pat  91,  92  Am.  St  Bep.  175; 
Shuman  r.  Shuman,  83  Wis.  250,  53  N.  W. 
465;  Babeke  ▼.  Baer,  U5  Mich.  328,  73  N.  W. 
242,  69  Am.  St.  Rep.  567,  and  note. 

[6]  But,  indep«kdent  of  the  aid  of  pr^ 
Bumptlve  evidence  with  which  the  law 
clothes  the  defendant  in  the  case  at  bar,  the 
plaintiff  has  failed  to  establish  his  cause, 
and  this  case  must  be  affirmed. 

JOHNS,  McBBIDB,  and  HABBIS.  JJ« 
ooncnr. 


aoo  Or.  at) 

SOUTHERN  OREGON  CO.  V.  OAGE,  SheritT, 
et  al. 

(Supreme  Court  of  Oregon.    April  19,  1921.) 

1.  Deposit*  In  oourt  «s»8— Money  paid  Into 
oourt  peading  litigation  not  a  "eonnty  fnnii" 
within  statute  requiring  depositaries  of  ooun« 
ty  fund*  to  pay  interest  thereon. 

Money  deposited  in  the  circuit  court  pend- 
ing litigation  and  deposited  l>y  county  treas- 
urer in  a  bank  constituting  a  county  depositary 
lield-  not  a  "county  fund"  within  Laws  1913,  p. 
515,  requiring  depositaries  for  county  funds  to 
pay  interest  thereon,  in  view  of  section  6. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  County  Funds.] 

2.  Payment  «s>87  (2)  .-Payment  of  Interest 
held  voluntary,  and  not  under  duress. 

Bank  in  which  county  treasurer  had  depos- 
ited funds  could  not  recover  interest  paid  on 
money  deposited  by  county  treasurer,  bat  which 
was  not  a  county  fund  under  IJaws  1913,  p. 
515,  requiring  depositaries  for  county  funds  to 
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pay  interest  thereon,  thongh  payment  wag 
made  on  treaanrer'a  threat  to  withdraw  depos- 
its from  each  bank  on  the  bank's  refusal  to 
pay  interest;  snch  payment  of  interest  havlns 
been  voluntary,  and  not  under  dnress. 

3.  Depositarlea  «=s>4 — Interest  en  fond  leaned 
by  private  depositary  belongs  to  prinolpal. 

If  a  private  depositary  loans  the  money  of 
ita  principal  and  acquires  interest  on  it,  the 
interest  beloncs  to  the  owner  of  the  fund 

4.  Deposits  In  court  4=99— I nterest  on  money 
paid  Into  court  pending  (Itlgatlon  paid  by 
eonnty  depositary  belongs  to  owner  of  fund, 
and  not  county. 

Where  depositary  of  coonty  funds  paid  in- 
terest on  money  deposited  into  circuit  court 
pending  lltigaticm,  the  owner  of  the  fund,  and 
not  the  county,  was  entitled  to  such  interest. 

Department  1. 

Appeal  frcHD  Glrcnlt  Ooort,  OoM  Oouatgr; 
O.  F.  Skipworth,  Judge. 

Action  by  tbe  Sontbem  Oregon  Company 
against  W.  W.  Gage,  as  Sheriff  and  Tax 
Collector  of  C  "'     ■* —  —»««<» 

was  substitatf 
Sheriff^,  the  F 
Bay,  the  Moi 
and  others.  I 
paid  by  the  F 
deposited  into 
tion  be  return 
Wood  en  ware 
with  dlrectloq 

At  tbe  ttmei 

tbis  Iltlgatiod 

was  sheriff  i 

oesBor  was  a) 

the  case  will 

name.    In  bti 

the  plaintiff : 

eonnty  relatfl 

leged  to  be  4 

be  owned  by* 

Without  gold 

tbe  land,  It  • 

that  IWgatll 

pany,  equip! 

by  tbe  Menatiba  Woodenware  Company,  de- 
posited in  the  circuit  conrt  the  following 
SDOos,  at  tbe  dates  here  named :  Angust  29, 
1912,  $75,000;  March  15,  191S,  $24,752.62; 
Man*  31,  1914,  $38,863.26 ;  Mardi  27,  1915, 
$18.309.07— total,  $156,924.95.  Of  these 
amounts,  tbe  first  and  fourth,  aggregating 
$93309.07,  were  afterwards  depoeltedi  with 
tbe  Ilrst  National  Bank  of  Coos  Bay;  and 
the  second  and  third,  amounting  to  $63,615.88, 
with  the  Flanagan  &  Bennett  Bank.  Mean- 
while there  was  enacted  by  the  Lieglslative 
Assembly  tbe  statute  of  February  27,  1913 
(Laws  1913,  cb.  273),  entitled: 

"An  act  to  secure  to  tbe  several  counties  of 
tbe  state  of  Oregon,  interest  on  county  money, 
to  provide  for  depositaries  for  coonty  funds, 


'T</V\  L^i/uJ  SZe^/t 


(/■ 


and  defining  the  duties  of  the  eonnty  treasnrer 
thereto,  describing  the  security  to  be  given  and 
providing  for  the  approval  thereof,  providing 
for  the  payment  of  funds  held  in  trust  by  other 
public  officers  to  tbe  state  and  providing  pen- 
alties for  tbe  violation  of  this  act." 

Conceiving  that  those  moneys  wbldi  bad 
been  paid  into  court  pendente  lite  came  wltbln 
tbe  operation  of  that  act,  the  county  treasur- 
er of  Coos  county,  having  deposited  the 
amounts  stated  with  tbe  First  National  Bank 
of  Coos  Bay,  afterwards  demanded  of  that 
bank  that  It  pay  interest  on  the  same  to  tbe 
county  at  the  rate  of  2  per  cent  per  annnm. 
The  representative  of  the  bank  protested 
against  that  demand,  pointing  out  that  such 
funds  were  not  county  money  and  were  not 
subject  to  the  payment  of  interest  There  is 
testimony  to  the  effect  that  the  treasurer  was 
Insistent  in  bis  demand  for  interest  and 
threatened  that  in  default  of  payment  thereof 
he  would  withdraw  the  fund  from  tbe  bank 
and  would  institute  legal  proceedings  to  com- 
pel tbe  payment  of  accrued  Interest  The 
First  National  Bank,  however,  paid  to  the 
»t  at  2  per  cent  per 
ne  until  December  81, 
^,792.83,  and  then  te- 
;her  Interest  on  those 
bat  each  of  the  banks 
tary  under  tbe  statute 

iln  lltlgatltm  was  that 
were  returned  to  the 
I  Company,  whl(!h  had 
money  and  which  twis. 
Jtim  from  the  southern 
e  matter  of  the  interest 
court  for  further  con- 
hearing  the  parties  an 
urnlng  to  the  First  Na- 
!y  it  had  paid  as  inter- 
'  tbe  Menasha  Wooden- 
led. 

North  Bend,  and  John 
nd  (John  O.  Mullen,  of 
>Iph,  Mallory,  Simon  & 
on  the  brief),  for  appel- 

lltUU 

W.  U.'  Douglas,  of  Marshfleld  (John  F.  Hall, 
of  Marshfleld,  and  Hall  S.  Lusk,  of  Portland, 
on  the  brief),  for  respondents. 

BURNETT,  O.  J.  (after  stating  tbe  facts  aa 
above).  Both  parties  agree  that  formal  plead- 
ings in  such  a  matter  are  unnecessary,  citing 
18  C.  J.  799,  S  56.  It  would  seem  that,  since 
the  fund  is  tn  possession  of  tbe  court  and 
the  principles  upon  which  it  was  agreed  to 
be  disposed  of  were  settled  by  the  litigation  in 
which  it  was  deposited,  the  mere  distribution 
of  the  fund  is  settled  summarily  as  a  matter 
of  procedure,  so  that  it  Is  not  necessary  to 
formulate  ancillary  Issues  with  the  same 
strictness  as  in  an  original  suit 
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[1]  It  !a  plain  that  the  money  deposited 
was  not  a  county  fund.  The  act  In  question 
provides  for  the  designation  of  county  depos- 
itaries, requiring  security  for  the  protection 
of  the  county,  and  says  that  the  county  treas- 
urer shall  deposit  and  at  all  times  keep  on 
deposit  In  the  county  depositaries  all  money 
of  the  county  coming  Into  his  hands ;  that  it 
shall  be  subject  to  the  treasurer's  check ;  and 
that  interest  thereon  shall  be  paid  on  the 
daily  average  deposits  of  county  money,  to 
be  calculated  at  the  rate  of  2  per  cent  per 
annum  at  the  end  of  each  mcmth.  Section 
5  reads  in  part  as  follows: 

"It  shall  be  the  daty  of  all  public  officers  ex- 
cepting clerks  of  school  districts,  having  and 
holding  in  their  possession  or  custody,  public 
funds  or  money  in  trust  for  any  person,  by  vir- 
tue of  their  office,  or  any  money  held  in  cus- 
todia  legis,  to,  as  soon  as  practicable  pay  the 
same  over  to  the  county  treasurer,  if  the  same 
be  held  by  a  county  officer,  or  to  the  state 
treasurer,  if  the  game  be  held  by  a  state  officer, 

*  *  *  All  moneys  so  paid  over  to  the  county 
treasurer,  as  aforesaid,  or  to  the  state  treas- 
urer, as  the  case  may  be,  shall  be  paid  out  by 
the  state  treasurer,  or  by  the  county  treasurer, 
as  the  case  may  be,  in  accordance  with  the  or- 
der of  the  court  if  said  money  is  held  in  cus- 
todia  legis,  or  to  the  persons  to  whom  said 
money  properly  belongs,  if  otherwise  held." 

As  the  fund)  In  question  was  not  county 
money,  there  was  no  right  on  the  part  of  the 
treasurer  to  exact  interest  thereon,  and  no 
cause  of  action  existed  in  behalf  of  the  treas- 
urer or  of  the  county  to  compel  the  bank  to 
pay  such  interest  On  the  other  hand,  the 
record  shows  that  the  bank  had  knowledge  of 
all  the  facts  in  the  case,  and  its  counsel, 
who  part  of  the  time  acted  as  manager  of  the 
bank,  argued  with  the  treasurer  that  the 
funds  in  question  were  not  subject  to  inter- 
est It  is  claimed,  however,  that  the  threat 
to  sue  for  the  Interest  amoimted'  to  coercion 
of  the  bank,  so  that  having  paid  the  same 
under  such  duress,  the  bank  Is  entitled  to  re- 
cover It  from  the  county,  as  there  is  no  dis- 
pute that  the  county  treasurer  turned  the 
Interest  collected  into  the  county  fund  and 
applied  it  to  the  payment  of  warrants  drawn 
against  the  county  funds. 

What  constitutes  sufficient  duress  to  au- 
thorize the  recovery  of  money  paid  under  its 
influence  is  a  difficult  question.  The  issue  is 
affected  by  the  disposition  and  capacities  of 
the  parties.  Many  instances  are  cited  where 
a  mere  threat  to  sue  somebody  who  was  of 
weak  mind  and  easily  influenced  constituted 
Bucb  duress.  The  principle  is  thus  stated  in 
I^hlgh  Coal  &  Navigation  Co.  v.  Brown,  100 
Pa.  838: 

"It  may  be  said  in  general  that  there  must 
be  some  actual  or  threatened  exercise  of  power, 

*  *  *  possessed  by  the  party  exacting  or 
receiving  the  payment  from  which  the  latter 
has  no  other  means  of  immediate  relief." 


In  Llpman,  Wolfe  &  Go.  r.  Phoenix  Aastof- 
ance  Co.,  268  Ted.  544,  169  O.  O.  A.  484,  dted 
by  counsel  for  the  bank,  It  Is  said: 

"One  cannot  recover  money  voluntarily  paid 
with  a  full  knowledge  of  all  the  facts,  although 
no  obligation  to  pay  existed,  but  money  may 
be  recovered  where  paid  under  circumstances 
of  fraud,  misrepresentation,  and  threats 
amounting  to  a  duress  which  prevents  the 'free 
exercise  of  the  will,  or  where  it  is  paid  on  a 
wrongful  demand,  to  save  the  party  paying 
from  some  great  or  irreparable  mischief  or 
damage  from  whidi  he  could  not  otherwise  be 
saved,  and  while  money  paid  under  apprehen- 
sion, or  induced  by  threats  of  suits  or  actions, 
is  not  in  general  paid  under  such  duress  as  to 
make  the  payment  compulsory,  such  threats 
may,  in  connection  with  other  circumstances, 
such  as  the  inexperience  of  the  person  threat- 
ened, or  the  peril  to  which  his  business  is  ex- 
posed, if  the  threats  are  carried  ont  constitute 
such  duress  that  money  paid  under  the  influence 
thereof  may  be  recovered  as  for  money  had  and 
received"— citing  authorities. 

In  that  case  the  plaintiffs  claimed  to  have 
suffered  a  Are  loss,  and  collected  on  the  de- 
fendant's Insurance  policy  upwards  of  $5,000. 
The  immediate  managers  of  the  firm  wet9 
young  men  and  inexperienced,  and  their  anx- 
iety to  protect  the  good  name  of  the  concern 
wUch  had  been  founded  by  their  father  and 
another  who  was  absent  from  the  state  was 
alleged  to  have  i>aralyzed  their  business  Judg- 
ment BO  that  they  were  Incapable  of  with- 
standing the  compulsion  exercised  upon  them 
by  the  defendant  and  a  committee  of  under- 
writers, and  under  such  circumstances  they 
returned  the  money  collected  on  the  policy. 
It  was  stated  that  a  certain  committee  repre- 
senting the  defendant  and  some  40  other  in- 
surance companies  threatened  to  publish 
charges  against  the  firm  that  it  had  acquired 
the  money  fraudulently,  without  any  real  or 
actual  Injury  to  the  property  insured,  and, 
with  a  design  to  injure  the  financial  credit  of 
the  plaintiffs,  canceled  |100,000  of  Insurance 
which  the  latter  had  effected  on  their  stock 
of  goods.  The  district  court  sustained  a  de- 
murrer to  the  complaint  but  the  Circuit 
Court  of  Appeals  reversed  it  and  remanded 
the  cause  for  a  new  trial.  Some  of  the  prec- 
edents cited  are  as  follows:  Carew  v.  Ruth- 
erford, 106  Mass.  1,  8  Am.  Rep.  287,  was  a 
case  where  the  plaintiff,  a  contractor  for 
stonework,  had  In  his  employ  certain  sklUed 
stonecutters,  who  became  offended  because  he 
had  sent  a  part  of  the  work  to  New  York 
for  execution,  and  demanded  of  him  that  he 
pay  Into  their  union  $500,  in  default  of  which 
they  would  strike  and  endeavor  to  prevent 
his  getting  anybody  to  take  their  places. 
They  did  strike  on  his  refusal  to  pay,  but 
finally,  under  this  compulsion  and  fljiding 
that  he  could  not  procure  skilled  labor  to 
complete  his  contract,  the  plaintiff  paid  the 
money.  Afterwards  he  was  permitted  to  re- 
cover it,  because  it  was  paid  under  oompul- 
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don  of  threats  to  bring  upon  him  great  flnan-   that  can  be  devised  ont  of  the  testimony  la 


dal  embarrassment  In  Guetskow  Bros.  Co. 
T.  Breese,  96  Wis.  591,  72  N.  W.  45, 65  Am.  St 
Rep.  83,  the  plaintiffs  could  not  collect  some 
Insurance  due  them  unless  the  defendants 
Joined  in  proof  of  loss  and  Indorsed  the  draft 
given  In  payment.  The  latter  refused  to  do 
this  unless  the  plalntlSs  paid  an  unfounded 
claim  of  the  defendants.  The  plaintiffs  were 
In  trying  need  of  the  funds  with  which  to  re- 
sume business,  and  faced  the  utter  destruc- 
tion of  their  business  career  unless  they  could 
obtain  that  money.  Under  those  circum- 
stances they  iMid  the  unjust  claim  of  the 
defendants,  but  afterwards  recovered  the 
amount  paid.  Much  the  same  principle  is 
involved  in  Vyne  v.  Glenn,  41  Mich.  112,  1 
N.  W.  997.  A  settlement  of  accounts  between 
the  parties  was  acquiesced  in  by  the  plaintifl 
under  threats  of  the  defendant  to  attach  his 
property  under  circumstances  which  would 
spell  his  financial  mln.  The  settlement  was 
set  aside  because  It  was  induced  by  this  du- 
ress. Baldwin  v.  Hutchison,  8  Ind.  App.  454, 
35  N.  E.  711,  was  a  case  where  the  plaintiff 
waa  weak-minded,  illiterate,  and  easily  in- 
fluenced, while  the  defendant  was  a  shrewd 
business  man  and  forceful  in  his  transaction 
of  business  affairs.  The  plaintiff,  summoned 
as  a  witness  in  some  litigation,  waa  interro- 
eated  as  to  the  reputation  of  defendant's  son 
for  truth  and  veracity  and  answered  that  it 
was  bad  and  tliat  he  had  been  accused  of 
stealing  a  sheep.  This  angered  the  defend- 
ant who  afterwards  threatened  to  prosecute 
the  plaintiff  for  perjury  imless  he  paid  the 
defendant  a  sum  of  money.  The  money  waa 
paid,  and  the  plaintiff  was  successful  in  an 
action  to  get  it  back.  Brown  v.  Worthlngton, 
162  Mo.  App.  508,  142  S.  W.  1082,  was  a  case 
in  which  the  plaintiff  had  contracted  to  buy 
a  lot  of  bogs  from  the  defendant  at  a  certain 
price.  On  the  faith  of  this  the  plaintiff  had 
contracted  to  sell  some  of  the  hogs  to  a  third 
party  for  future  delivery.  Knowing  this,  the 
defendant  refused  to  comply  with  his  con- 
tract or  deliver  the  hogs,  unless  the  plaintiff 
wonld  pay  an  additional  price.  Confronted 
with  this  threatened  inability  to  meet  his 
own  contract,  the  plaintiff  paid  the  unjust 
exaction,  but  recovered  it  because  he  had  paid 
It  under  duress. 

[2]  These  cases  possess  one  of  two  ele- 
ments. One  is  that  the  one  paying  the  money 
was  weak-minded,  subject  to  imdue  influence, 
illiterate,  and  otherwise  helpless  as  against 
the  overbearing  conduct  of  his  adversary. 
The  other  is  that  the  one  who  demanded  the 
money  took  advantage  of  the  flnandoi  neces- 
sities of  the  other,  where  a  refusal  to  pay 
the  money  would  bring  about  financial  ruin 
and  destruction  of  the  business  of  the  com- 
plainant These  characteristics  are  practical- 
ly comment  to  all  such  cases.  They  are  ab- 
sent in  the  Instant  case.  For  all  that  ap- 
pears, the  Ilrst  National  Bank  of  Coos  Bay 
was  a  solid  institution.    The  only  coercion 


the  mere  threat  to  sue  for  the  interest  The 
bank  was  well  advised  of  all  the  facts  in  the 
case.  Indeed,  the  record  sliows  that  at  first 
the  theory  advanced  by  it  was  that  the  pay- 
ment of  the  interest  was  voluntary,  and  all  it 
desired  was  to  be  saved  harmless  as  to  costs. 
It  objected,  indeed,  to  paying  interest  and, 
as  we  view  the  law,  the  fund  was  not  subject 
to  an  interest  charge;  but  as  the  money  did 
not  belong  to  the  connty,  required  by  law  to 
be  deposited  in  the  proportion  that  the  capi- 
tal and  surplus  of  the  bank  bore  to  the  total 
public  funds,  the  treasurer  would  have  the 
right  to  withdraw  the  money  in  question  and 
deposit  it  wherever  he  chose.  ,  The  testimony 
Is  clear  and  undisputed  that  the  bank  used 
the  fund  as  part  of  its  assets.  It  was  largely 
to  its  advantage,  under  those  circumstances, 
to  pay  2  per  cent  for  money  which  it  might 
loan  at  8  or  10  per  oeat  rather  than  have 
the  deposit  withdrawn.  It  was  simply  the 
legitimate  operation  of  supply  and  demand, 
and  it  seems  clear,  from  a  careful  reading  of 
the  testimony,  that  there  was  nothing  more 
than  the  threat  to  sue,  without  any  of  the 
accompaniments  amounting  to  duress  under 
the  authorities  cited.  Indeed,  we  find  the 
bank  refusing  to  pay  further  Interest  It  is 
plain  as  a  matter  of  fact  that  the  payment 
to  the  county  treasurer  of  the  interest  men- 
tioned was  a  voluntary  payment,  which  the 
bank  cannot  recover. 

[3,4]  It  is  also  sufficiently  plain  that  the 
county  authorities  held  the  fund  without  the 
right  to  exact  interest  from  anybody  for  its 
use.  As  stated,  it  was  not  county  money, 
and  the  treasurer,  acting  for  the  connty,  was 
in  the  position  of  a  quasi  trustee,  whose  duty 
it  was  to  hold  the  money  as  a  mere  deposi- 
tary, to  be  paid  to  the  one  rightfully  entitled 
to  the  same,  at  the  end  of  the  litigation.  Un- 
der this  state  of  facts,  any  increment  of  the 
fund  so  held  belongs  to  the  owner  of  the 
fund.  It  is  manifest  that,  If  a  private  de- 
positary loans  the  money  of  its  principal  and 
acquires  interest  on  It  that  interest  belongs 
to  the  owner  of  the  fund.  The  principle  Is 
not  different  when  applied  to  the  present 
Juncture.  The  money  derived  from  this  in- 
terest went  into  the  coffers  of  the  county  and 
was  expended,  as  the  record  shows,  in  pay- 
ment of  claims  against  the  county.  The  coun- 
ty had  been  reimbursed  by  the  federal  gov- 
ernment for  the  taxes  on  the  land  involved, 
with  penalties  and  interest  The  bank  had 
had  the  use  of  the  money  at  the  low  rate  of 
2  per  cent,  per  annum,  voluntarily  paid.  The 
hicrement  of  the  fund  ought  in  Justice  to  go 
to  the  owner  of  the  fond.  The  bank  was  re- 
imbursed for  its  expenditure  by  its  use  of 
the  money.  The  county  had  no  right  to  the 
use  of  the  money,  and  the  Interest  collected 
should  follow  the  source  of  it 

Governed  as  the  issue  is  by  the  principles 
applicable  to  the  ordinary  action  for  mcmey 
had  aod  received,  the  circuit  court  ought  to 
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Iiave  dlatribnted  the  interest  In  question  to 
the  Menasha  Woodenware  Company.  That 
concern  argnes  that  the  court  sbonld  decree 
that  the  bank  pay  Interest  from  Jannaiy  1> 
1916,  that  being  the  date  at  which  the  bank 
refused  to  pay  further  Interest  That  con- 
tenti<»  Is  erroneous.  The  bank  was  under  no 
obligation  to  pay  Interest,  not  having  agreed 
to  do  so.  The  only  principle  upon  which  It 
is  compelled  to  lellnquish  its  daim  to  the 
money  already  paid  is  that  it  was  a  voluntary 
payment  But  that  principle  cannot  be  press- 
ed beyond  actual  payment. 

The  result  is  that  the  decree  of  the  circuit 
court  Is  reversed,  and  one  here  rendered  di- 
recting the  payment  to  the  Menasha  Wooden- 
ware  Company  of  the  sum  of  $3,792.83,  paid 
voluntarily  by  the  First  National  Bank  of 
Coos  Bay  to  the  county  treasurer  of  Coos 
county.  The  Menasha  Woodenware  Company 
in  its  brief  says  it  has  settled  with  the  Flan- 
agan-Bennett Bank,  which  had  the  custody 
of  the  remainder  of  the  deposits,  and  asks 
that  no  decree  be  taken  against  that  insti- 
tution, but  only  against  the  county  treasurer 
for  the  interest  actually  paid  by  tlut  bank. 
This  amounts,  according  to  the  record,  to 
$1,677.61,  being  the  dliference  between  $5,- 
470.44,  the  total  interest  paid  in,  and  $3,792.83 
paid  in  by  the  First  National  Bank  of  Coos 
Bay.  This  balance  of  $1,677.61  will  also  be 
paid  by  the  county  to  the  Menasha  Wooden- 
ware Company.  No  judgment  against  either 
of  the  banks  can  be  allowed ;  for  they  were 
rmdete  no  obligation,  so  far  as  the  record 
shows,  to  pay  any  Into^st  The  decree  op- 
erates only  upon  the  voluntary  payments 
made  by  the  banks;  and  the  county,  having 
this  money  as  an  increment  unearned  by  it, 
bat  earned  by  the  money  of  the  Menasha 
Woodenware  Company,  should  pay  it  to  the 
latter  as  the  earnings  of  its  own  money. 

The  decree  of  the  circuit  court  is  reversed, 
and  a  decree  will  be  here  entered  according 
to  the  principles  announced  herein. 

McBBIDB;  bean,  and  HARBIS,  JJ„  con- 
cur. 


(100  Or.  706) 

CRAM  V.  POWELL.* 

(Supreme  Court  of  Oregon.    April  28,  1921.) 

i.  Paymeat  «s»87( I)— Recoverable  where  maiie 
under  duress,  but  not  where  votnntary. 
A  payment,  made  under  compolsion,  coer- 
cion, or  duress  may  be  recovered,  but  where 
made  by  the  debtor  on  bis  own  motion  without 
compulsion,  it  is  volontary  and  cannot  be  re- 
covered. 

2.  Pigment  «s>87(l)  —  lavoluatanr  payment 
not  recoverable  from  person  who  did  not  ex- 
ercise or  know  of  duress. 
An  involuntary  payment  cannot  be  recover- 
ed from  a  person  who  did  not  exercise  the  dn- 


ress  or  have  knowledge  thereof  at  time  of  ri> 
ceiving  the  money. 

3.  Payment  «=387( I)— "Duress"  defined. 

"Duress"  constitntes  such  pressure  or  con- 
straint as  compels  a  man  to  go  against  bis  will 
and  virtually  takes  away  his  free  agency  and 
destroys  the  power  of  refusing  to  comply  with 
the  unlawful  demand  of  another,  irrespective  of 
the  manifestation  or  apprehension  of  physical 
force. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sedea.  Dareaa.1 

4.  Payment  «=387(3)— Made  under  apprehea- 
sien  that  other  oredltor  might  Institute  fore- 
closure proceedings  no4  Involuntary. 

That  payment  to  one  creditor  was  made  un- 
der the  apprehension  that  another  creditor 
might  institute  foreclosure  proceedings  did  not 
render  the  payment  to  the  first  creditor  invol- 
untary in  the  sense  that  it  could  be  recovered 
back. 

5.  Trial  «=»I65  —  Motion  for  nonsuit  admits 
truth  of  plaintiff's  testimony. 

A  motion  for  nonsuit  admits  the  truth  of 
plaintiff's  testimony. 

6.  Trial  «=9l39(l)— Case  submitted  to  Jury  if 
there  Is  any  eompetent  evidence  to  support 
oause  of  action. 

If  there  is  any  competent  testimony  tend- 
ing to  support  plaintiff's  canse  of  action,  he  is 
entitled  to  have  it  go  to  the  jury,  but,  if  there 
18  no  such  evidence,  it  is  the  court's  duty  to 
grant  the  nonsuit 

Department.  1. 

Appeal  from  Circuit  Ooort,  Crook  County ; 
T.  E.  J.  Duffy,  Judge. 

Action  by  H.  S.  Cram  against  H.  F.  Powell. 
Judgment  for  plaintiff,  and  defendant  ap; 
peals.  Reversed  and  remaqded,  with  direct 
tions. 

Tliis  is  an  action  at  law  for  money  had 
and  received.  The  parties  are  H.  S.  Gram, 
plaintiff  and  respondent,  and  H.  F.  Pow^ 
defendant  and  appellant  The  cause  was 
tried  in  the  circuit  court  of  the  state  of  Ore- 
gon in  and  for  Crook  county,  and  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of 
$1,236.46. 

The  plaintiff  alleges  two  causes  of  action. 
In  the  first  he  sets  forth  that  there  was  due 
and  owing  defendant  from  plaintiff  on  the 
21st  day  of  October,  1013,  the  sum  of 
$14,377.40;  that  this  indebtedness  was  evi- 
denced by  three  separate  promissory  notes; 
that  on  October  21,  1913,  plaintiff  and  de- 
fendant met  in  the  city  of  Portland,  Or.,  and 
attempted  to  arrive  at  a  settlement  of  the 
total  amount  due  on  the  said  notes,  but  were 
unable  to  decide  as  to -the  exact  amount  due 
thereon;  that  plaintiff  agreed  to,  and  did, 
deliver  to  defendant  a  promissory  note  ex- 
ecuted by  plaintiff  and  wife  for  the  sum  of 
$14,580 ;  and  that  plaintiff  and  wife  executed 
a  mortgage  on  a  portion  of  their  real  proper- 
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ty  In  Crook  comity,  Or.,  to  aeenre  tbe  payment 
of  said  note.  Plaintiff  alleges  tliat  It  was 
agreed  at  that  time  between  defendant  and 
himself  that  they  would  later  get  together 
and  compate  the  true  amount  due  the  de- 
fendant, and  that  they  would  make  any  nec- 
essary correction  In  favor  of  the  plaintiff  or 
of  the  defendant  He  farther  alleges  that 
the  said  promissory  note  was  In  an  amount 
that  equaled  $202.60  >  more  than  was  owing 
to  the  defendant  from  plaintiff  on  the  date 
of  the  alleged  settlement;  that  plaintiff  did 
not  dlacorer  that  he  had  given  a  note  and 
mortgage  for  such  excessive  amount  until 
January,  1919,  when  the  First  National  Bank 
of  PrlnevUle,  to  which  he  was  Indebted  in 
the  som  of  110,000,  T.  M.  Baldwin,  of  Prlne- 
Tllle,  to  whom  he  was  Indebted  in  the  sum 
of  $8,000,  and  Uanford  Nye,  to  whom  he  was 
indebted  In  tbe  sum  of  $670.43  (all  of  which 
sums  were  long  past  due),  demanded  imme- 
diate settlement  of  their  respective  daims; 
that  eadi  of  ttie  above-named  oedltors  re- 
fused substantial  payments  on  their  claims 
in  any  sum  less  than  the  entire  amount  due, 
and  threatened  at  once  to  reduce  same  to 
Judgment,  levy,  execution,  and  sell  all  the 
property  of  the  plaintiff,  both  real  and  per- 
sonal, to  his  great  and  irreparable  flnanciaj 
loss ;  that  the  plaintiff  then  for  the  first  time 
began  to  calculate  his  total  Indebtedness, 
and  discovered  that  he  had  given  defendant 
his  note  and  mortgage  on  the  Slst  day  of 
October,  1013,  for  $202.60  In  excess  of  tbe 
amount  Justly  dne  defendant  from  plaintiff; 
that  he  immediately  demanded  of  tlie  de- 
fendant tliat  he  rectify  the  error,  which  the 
defendant  refused  .  to  do.  Plaintiff  alleges 
that,  in  order  to  pay  said  creditors,  he  was 
compelled  to  procure  a  loan  in  the  amount 
of  $31,000,  a  sum  sufficient  to  satisfy  all  of 
■aid  oreditors  and  the  defendant  herein  as 
well;  that  to  procure  said  loan  it  was  neces- 
sary to  have  the  lands  securing  defendant's 
mortgage  free  of  all  incumbrance  so  that 
plaintiff  would  be  enabled  to  give  a  first  mort- 
gage in  accordance  with  the  demands  of  one 
G.  Sam  Smith,  who  was  making  the  loan  to 
hint. 

For  a  second  cause  of  action  plaintiff  al- 
lies, among  other  things,  th^t  on  tbe  8th 
day  of  November,  1914,  he  paid  defendant, 
on  acconnt  of  said  note  and  mortgage^  $600, 
to  be  applied  thereon,  and  that  on  the  21st 
day  of  February,  1915,  he  paid  defendant  the 
additional  sum  of  $100  for  like  purpose.  He 
further  alleges  that  the  defendant  failed  and 
neglected  at  the  time  of  payment,  or  at  any 
time  thereafter,  to  give  plaintiff  credit  for 
said  sums,  all  of  which  remained  unknown  to 

plaintiff  until  the  day  of  January, 

1919;  tliat  the  defendant  refused  to  give 
plaintiff  credit  for  said  sums  and  demanded 
payment  of  said  $700  in  addition  to  the 
amount  Justly  due  him,  before  be  would  dis- 
charge and  release  his  said  mortgage,  where- 
upon plaintiff  paid  to  defendant,  under  pro- 
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test,  said  sum  of  1700,  in  addltloo  to  tba  amn 

Justly  due  him. 

Defendant,  answering,  admits  and  alleges 
that  on  or  about  September  20,  1913,  plaintiff 
and  defendant  arrived  at  a  settlement  of 
the  various  matters  pending  between  them, 
at  which  time  It  was  agreed  that  plaintiff 
was  indebted  to  defradant  in  the  sum  of 
$14,580,  and  denies  that  the  note  was  drawn 
for  the  sum  of  $202.60  in  excess  of  the 
amount  due. 

Answering  the  second  cause  of  action  de- 
fendant alleges  that  at  the  time  of  settle- 
ment between  plaintiff  and  defendant,  dur- 
ing the  month  of  January,  1919,  defendant 
allowed  and  permitted  each  and  every  and  all 
of  the  credits  and  payments  to  which  plain- 
tiff was  oitltled  as  against  his  note  dated 
October  21.  1918,  and  denies  that  any  de- 
mands were  made  against  the  plaintiff,  or 
that  any  peymento  were  exacted,  except 
those  to  which  defendant  was  justly  entitled. 
Defendant  admits  that  during  the  month  of 
January,  1919,  plaintiff  demanded  that  he 
ba  given  credit  for  certain  alleg^  sums  other 
than  those  indorsed  on  the  note. 

H.  S.  Cram  testified,  among  other  things, 
that  Mr.  Baldwin  had  served  notice  upon  him 
in  the  spring  of  1918  that  the  notes  doe  tbe 
bank  and  himself  must  be  paid,  and  that  he 
threatened  foreclosure. 

"Q.  And  the  time  limit  that  had  been  given 
you  by  Mr.  Baldwin  in  the  summer  had  long 
since  passed?  A.  No;  not  so  very  long  since 
passed;  24  days.  Now,  I  will  explain  that  to 
yon  if  you  will  give  me  a  chance.  Alter  Mr. 
Baldwin  became  acquainted  with  tbe  laet  that 
Mr.  Russell  was  going  to  get  bis  inouey  from 
Portland  to  take  up  the  Sam  Smith  note,  and 
that  Sam  Smith  was  going  to  let  me  ^ave  the 
money,  Mr,  Baldwin  told  me  some  time  between 
Christmas  and  New  Year's:  'Now,  Henry,  you 
are  doing  your  best.  1  see  what  you  are  trying 
to  do,  and  if  yon  go  on  and  complete  these  ne- 
gotiations, it  is  all  right;  otherwise  I  must 
foreclose.  The  hank  examiners  insist  and  say 
these  notes  will  not  be  carried  any  longer.' 
*  *  *  I  made  every  effort  possible  to  raise 
the  money  on  part  of  the  place  without  inter- 
fering with  Powell's  loan  and  I  could  not  do 
it.  I  made  application  to  different  persons,  in- 
cluding several  loan  companies.  The  only  per- 
son I  could  get  that  would  have  anything  to  do 
with  it  at  all  was  C.  Sam  Smith,  and  be  said 
he  would  take  it  providing  he  could  have  all 
the  lands  included  in  the  property.    •    *    • 

"Q.  How  much  time  did  you  have  in  which  to 
bring  a  suit  against  Powell  to  cancel  that  mort- 
gage? A.  I  had  all  the  time  there  was,  but  I 
had  to  meet  those  notes  right  away. 

"Q.  Was  Powell  kicking  about  his?  Was 
Powell  threatening  foreclosure?  A.  I  don't 
know  what  he  was  doing.  He  was  in  Portland; 
I  was  out  here.    •    •    • 

"Q.  M'hen  you  paid  off  the  principal  of  your 
mortgage  to  Powell,  state  whether  or  not  you 
paid  it  under  protest  A.  Yes,  sir;  I  did,  and 
I  called  Carey  Foster  and  Wurzweiler  both  to 
witness  the  protest  I  paid  the  money  and 
protested  the  payment  on  the  ground  that  there 
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was  $700  there  that  *  •  •  I-wfllsayldia 
not  pay  it  freely.  *  •  •  I  paid  the  money 
and  protested  the  payment  on  the  ground  that 
there  was  $700  there  that  had  not  been  credit- 
ed on  the  note,  and  that  I  bad  discovered  an  er- 
ror of  some  $200  which  we  had  made  in  the 
original  computation  of  the  figures  that  formed 
the  basis  of  the  note." 

Lytin  Crem  testified  as  follows: 

"Q.  State  what  occurred  when  yon  went  Into 
the  bank  with  that  check.  A.  I  took  the  check 
into  the  First  National  Bank,  and  Mr.  Bald- 
win was  presiding;  it  was  at  noon,  I  believe, 
and  he  was  at  the  window,  and  I  gave  this 
check  to  him  with  the  instructions  to  credit  it 
to  us  on  our  account  with  him,  his  personal  ac- 
count; and  he  shoved  the  check  back  to  me  and 
said  tiiat  he  conld  not  do  that  until  after  the 
bank's  account  had  been  taken  up,  and  he  also 
stated  very  emphatically  to  teU  my  father  that 
he  would  expect  him  to  take  up  both  notes,  that 
is,  both  debts,  within  the  time  limit  he  had 
set." 

H.  F.  Powell  testified  on  the  part  of  defend- 
ant: 

"Q.  Did  you  ever  write  Henry  Cram  a  letter 
and  tell  him  you  had  to  have  your  money  on 
this  note?    A.  Yes,  sir. 

"Q.  Did  you  ever  tell  him  you  would  foreclose 
it  if  he  didn't  pay  it?    A.  No,  sir. 

"Mr.  Wirtc  (plaintiffs  attorney):  We  object 
to  that  line  of  questioning.  There  is  no  allega- 
tion in  the  complaint  and  there  is  no  testimony 
on  the  part  of  the  plaintiff  to  that  effect." 

The  following  letter  was  offered  and  re- 
ceived In  evidence: 

"Imperial  Hotel,  Portland,  Or.,  Jan.  27,  1919. 
First  National  Bank  of  Prineville,  Prineville, 
Or.— Gentlemen:  I  hereby  inclose  you  satis^ 
faction  of  mortgage  of  Mr.  H.  S.  Cram.  As 
there  is  a  misunderstanding  between  Mr.  Cram 
and  myself  as  to  a  payment  of  $746.00,  I  wish 
yoo  would  look  up  for  me  if  Mr.  Cram's  a/c 
showed  in  your  books  that  he  paid  between  the 
22d  and  25th  of  July,  1914,  such  amount.  You 
can  deliver  the  release  on  payment  of  the  notes, 
but,  if  not,  I  want  yon  to  bold  the  release  and 
not  accept  the  payment.  Yours  respectfully, 
H.  F.  Powell.    60  EUa  St,  Portland,  Or." 

As  a  witness  for  defendant  Manford  Nye 
testified  that  he  held  a  certain  mortgage  and 
note  against  plaintiff  for  some  two  years; 
that  he  had  not  threatened  to  bring  imme- 
diate suit  on  the  mortgage  or  note ;  and  that 
there  was  no  Intention  on  his  part  to  insti- 
tute such  proceedings  but  that  he  had  extend- 
ed the  time  of  payment  of  the  same.  - 

Harold  Baldwin  testified  upon  the  part  of 
defendant  that  he  was  cashier  of  the  bank; 
that  plaintiff  owed  the  bank  $10,000,  evi- 
denced by  three  notes  due  at  different  dates ; 
that  as.  cashier  of  the  bank  he  had  charge  of 
the  collections;  that  he  did  not,  during  the 
year  of  1918  or  1919,  refuse  substantial  pay- 
ment on  the  amount  which  Mr.  Cram  owed 
the  bank;  and  that  he  did  not,  verbally  or 
by  letter,  threaten  to  reduce  those  notes  to 
Judgment  in  case  they  were  not  paid.    The 


following  letter  was  offered  and  reoelTed  in 
evidence: 

"First  National  Bank,  Prineville,  Oregon, 
March  1,  1917.  Mr.  Henry  S.  Cram,  Prineville, 
Or.— Dear  Sir:  I  have  a  letter  from  my  father 
in  California  and  he  is  expecting  you  to  make 
a  payment  on  your  note  right  away.  His  ac- 
count at  the  bank  is  about  depleted  and  as  hia 
living  expenses  are  high  and  taxes  amounting 
to  about  $1,500.00  are  due  or  will  be  shortly, 
he  must  have  some  money.  If  you  can  do  noth- 
ing he  is  coming  home  at  once  and  start  pro- 
ceedings because  he  will  not  let  the  matter 
stand  longer. 

"I  also  want  to  call  your  attention  again  to 
the  interest  that  was  due  December  9th  on  your 
note  to  the  bank.  The  examiner  was  here  a 
tew  days  ago  and  he  informed  us  that  it  must 
be  collected. 

"Thanking  you  in  advance  for  your  attention 
to  these  matters,  we  remain.  Yours  very  truly, 
H.  Baldwin,  Cashier." 

The  record  shows  that  T.  M.  Baldwin,  fa- 
ther of  H.  Baldwin,  referred  to  in  the  fore- 
going letter  and  in  paragraph  8  of  the  amend- 
ed complaint,  had  died  previous  to  payment 
by  plaintiff  to  defendant  of  the  mortgage 
note  for  $14,680,  and  that  witness  Baldwin 
was  acting  as  adrnlnistrator  of  the  estate  of 
T.  M.  Baldwin,  his  father. 

At  the  conclusion  of  the  plaintiff's  testi- 
mony, defendant  filed  a  motion  for  judgment 
of  nonsuit  as  to  the  first  and  second  causes 
of  actl(tt,  specifying  as  grounds  therefor, 
among  other  things,  that: 

"There  is  no  competent,  or  any,  evidence  be- 
fore the  jury  tending  to  show  that  the  plaintiff 
was  under  undue  influence  or  coercion  oi-  com- 
pulsion or  imposition  or  duress  at  the  time  of 
the  payment  to  the  defendant  and  that  Uie  evi- 
dence discloses  that  said  payment,  if  made,  was 
made  voluntarily," 

— which  motion  was  overruled. 

From  the  Judgment  rendered  upon  the  ver- 
dict returned  by  the  jury  .in  favor  of  plain- 
tiff, defendant  appeals  to  this  court,  as.siga- 
ing  some  40  alleged  errors. 

N.  O.  Wallace,  of  PrinevlUe,  for  appellant. 

Jay  H.  Upton,  of  Prineville  (WUlard  H. 
Wirtz,  of  Prineville,  on  the  brief),  for  re- 
spondent 

BKOW^,  J.  (after  stating  the  facta  as 
above).  At  the  threshold  the  writer  will  re- 
peat a  common  observation  of  the  courts 
when  discussing  cases  of  this  character:  Each 
case  founded  upon  the  ground* of  duress 
must  rest  upon  its  own  peculiar  facts  and 
circumstances. 

[1]  It  is  a  well-established  principle  tbat 
a  payment  made  under  complusion,  coercion, 
or  duress  may  be  recovered.  It  is  equally 
well  settled  that  a  payment  made  by  the 
debtor  on  his  own  motion,  without  compul- 
sion, is  voluntary,  and  an  action  will  not  lie 
for  its  recovery. 

The  evidence  set  down  In  the  statement. 
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together  with  the  foUowlos,  Is  sabstantially 
the  testtmony  of  plaintiff  as  a  witness  In 
sapport  of  the  allegations  In  his  complaint 
that  the  payment  made  by  irialntlff  to  defoid- 
ant  was  inrolnntary. 

In  the  summer  of  1918  Mr.  Baldwin  fT.  M.) 
notified  witness  that  the  bank's  mortgage 
most  be  paid  by  the  1st  of  January,  1919. 
After  receiving  this  notice,  he  made  an  at- 
tonpt  to  reooTer  on  everything  he  could 
torn  Into  money  and  tried  to  obtain  loans 
from  a  number  of  persons.  When  he  sold  his 
wheat  he  received  a  check  for  $4,300  and  sent 
it  to  the  bank  by  his  son  to  oe  applied  on 
his  Indebtedness  to  Mr.  Baldwin  personally, 
who  refused  to  accept  It  because  he  said  the 
bank's  money  had  to  come  first.  Witness 
testified  that  he  made  every  endeavor  to 
raise  the  money  on  part  of  his  place  without 
interfering  with  the  Powell  loan,  bat  without 
snccess;  that,  when  he  paid  off  the  principal 
of  his  mortgage  to  Powell,  he  did  so  under 
protest  He  farther  testified  that  "the  forc- 
ing of  this  proposition  all  came  from  Mr. 
Baldwin,"  and  that  sobsequentto  Mr.  Bald- 
win's death  plaintiff  met  H.  Baldwin,  son  of 
Mr.  Baldwin,  and,  after  expressing  regret  at 
the  passing  of  his  father,  stated: 

"The  on«  regret  that  I  had  In  hia  father's 
passiiig  at  that  tiine  was  that  I  had  not  been 
able  to  pay  him  before  he  died,  because  he  had 
been  very  considerate  with  me  and  had  really 
gone  farther  than  good  business  rules  woald  ad- 
mit" 

— ^diat  after  the  death  of  Mr.  Baldwin,  no 
one  representing  either  the  estate  or  the 
bank  made  any  threat  to  foreclose  or  bring 
suit;  that  Manford  Nye  had  never  refused 
a  substantial  payment  upon  bis  dalm,  nor 
had  the  First  National  Bank ;  that  the  «mly 
creditor  who  had  ever  refused  to  take  a  sub- 
stantial payment  was  Mr.  Baldwin,  and  his 
refusal  was  to  accept  It  upon  his  personal 
account  In  lieu  of  applying  It  upon  the  claim 
due  the  bank. 

This  court,  m  the  case  of  Slverson  v.  Clan- 
ton,  88  Or.  261,  267,  170  Pac.  933,  935,  ap- 
proved the  following  definition  of  "duress": 

'^o  constitute  duress.  It  is  suffident  if  the 
will  be  constrained  by  the  unlawful  presentation 
of  a  choice  between  comparatiTe  evils;  as  in- 
convenience and  loss  by  the  detention  of  prop- 
erty, loss  of  property  altogether,  or  compliance 
with  an  unconscionable  demand.  It  has  been 
held,  however,  that  duress  of  property  cannot 
exist  without  there  being  a  threat  to  do  some 
act  which  the  threatening  party  baa  no  legal 
right  to  do,  some  illegal  exactiori,  or  some  fraud 
or  deception.  The  restraint  must  be  Imminent 
and  such  as  to  destroy  free  agency  without 
present  means  of  protection." 

See  9  B.  0.  L.  723,  par.  12. 

In  the  recent  [officially]  imreported  case  of 
Southern  Oregon  Co.  v.  W.  W.  Gage  et  al.,  197 
Pac.  276  filed  AprU  19, 1921,  Mr.  Justice  Bur- 
nett said: 
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"What  eonstitates  sniBelent  dnresa  to  anthor- 
ize  the  recovery  of  money  paid  ander  its  infla- 
ence  is  a  difficult  qnestion.  The  issue  is  affect- 
ed by  the  disposition  and  capacities  of  the  par< 
ties.  Many  instances  are  cited  where  a  mere 
threat  to  sue  somebody  who  was  of  weak  mind 
and  easily  influenced  constituted  such  duress. 
The  principle  is  thus  stated  in  Lehigh  Coal  & 
Nav.  Co.  V.  Brown,  100  Pa.  338:  'It  may  be 
said  in  general  that  there  mast  be  some  actual 
or  threatened  exercise  of  power  *  •  •  pos- 
sessed by  the  party  exacting  or  receiving  the 
payment,  from  which  the  latter  has  no  other 
means  of  immediate  relief.'  " 

[2]  Before  an  Involuntary  payment  may 
be  recovered,  it  must  be  established  that  the 
payment  was  exacted  under  duress  by  the 
person  against  whom  the  action  was  brooj^t. 
Does  the  evidence  in  this  case  establlsb  that 
the  payment  made  by  plaintiff  to  defoidant 
was  by  duress  proceeding  from  the  defoidant 
against  the  plaintiff?  21  B.  C.  L.  145,  par. 
168;  U.  S.  V.  N.  X.,  etc..  Mall  S.  S.  Ca,  200 
U.  S.  488,  26  Sup.  Ct.  Bep.  327,  50  L.  Ed.  669 ; 
note  46  Am.  Dec  164.  The  authorities  In 
this  note  are  to  the  effect  that  the  duress  must 
proceed  directly  or  Indirectly  from  the  party 
receiving  payment.  However,  If  Powell 
knew  that  he  had  no  right  to  the  money 
and  that  it  was  paid  under  duress,  he  could 
be  compelled  to  refund,  although  the  duress 
did  not  proceed  from  blm. 

We  carve  the  following  excerpt  from  an 
opinion  sustaining  a  defense  to  an  action 
upon  a  note  obtained  by  means  of  duress  by 
plaintiff  from  one  Ogllvle,  executed  In  con- 
sideration of  the  debt  of  another : 

"In  examining  the  authorities  upon  the  ques- 
tion as  to  what  pressure  or  constraint  amounts 
to  duress  justifying  the  avoiding  of  contracts 
made,  or  the  recovery  back  of  money  paid, 
under  its  influence,  one  is  forcibly  impressed 
with  the  extreme  narrowness  of  the  old  com- 
mon-law rule  on  the  one  hand  and  with  the 
great  liberality  of  the  equity  rule  on  the  other. 
At  common  law  'duress'  meant  only  duress  of 
the  person,  and  nothing  short  of  such  duress, 
amounting  to  a  reasonable  apprehension  of  im- 
minent danger  to  life,  limb,  or  liberty,  was  suf- 
ficient to  avoid  a  contract,  or  to  enable  a  party 
to  recover  back  money  paid.  But  courts  of 
equity  would  unhesitatingly  set  aside  contracts 
whenever  there  was  imposition  or  oppression, 
or  whenever  the  extreme  necessity  of  the  party 
was  such  as  to  overcome  his  free  agency.  The 
courts  of  law,  however,  gradually  extended  the 
doctrine  so  as  to  recognize  duress  of  property 
as  a  sort  of  noral  duress,  which  might,  equally 
with  duress  of  the  person,  constitute  a  defense 
to  a  contract  induced  thereby,  or  entitle  a  party 
to  recover  back  money  paid  under  its  influence. 
.Ind  the  modem  authcrities  generally  hold  that 
such  pressure  or  constraint  as  compels  a  man 
to  go  agamst  his  will,  and  virtually  takes  away 
his  free  agency,  and  destroys  the  power  of  re- 
fuhing  to  comply  with  the  unlawful  demand 
of  another,  will  constitute  dnrc-ss,  irrespective 
of  the  manifestation  or  apprehension  of  physi- 
cal force."  Joannjn  v.  Ogilvie,  49  Minn.  564, 
52  N.  W.  217,  16  L.  B.  A.  376,  82  Am.  St.  B«». 
681. 
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[1, 4]  Tb«  writer  agrees  with  tbe  doctrine 
stated  In  that  case.  However,  we  are  bound 
by  the  tacts  peculiar  to  the  case  at  bar. 
From  the  evidence  of  record  we  hold  that  the 
apprehension  of  the  plalntlCT  that  Baldwin  or 
the  bank  might  Institute  foreclosure  proceed- 
ings does  not  render  the  iwj'ment  to  Powell 
involuntary  in  the  sense  that  it  can  be  re- 
covered back.  Mayor,  etc.,  of  Baltimore  ▼. 
Leffermann,  4  Gill,  425,  45  Am.  Dec.  146,  and 
extensive  note ;  Weber  v.  Elrkendall,  44  Neb. 
766,  63  N.  W.  86;  Town  of  Llgonler  v.  Acker- 
man,  46  Ind.  662,  15  Am.  Rep.  323,  and  note 
(this  case  has  since  been  overruled  on  an- 
other point).  It  has  been  held  that.  If  a 
party  pays  rather  than  litigate,  he  Is  without 
a  remedy.  Lester  v.  Mayor,  etc.,  of  Balti- 
more, 29  Md.  415,  96  Am.  Dec.  642;  Benson 
V.  Monroe,  7  Cush.  125,  64  Am.  Dec.  716L  It 
has  been  written  that: 

"When  the  person  making  the  payment  can 
only  be  reached  by  a  proceeding  at  law,  he  U 
bound  to  make  his  defense  in  the  first  instance, 
and  he  cannot  postpone  the  litigation  by  pay- 
ing the  demand  in  silence  and  afterwards  suing 
to  recover  the  amount  paid."  21  B.  O.  L.  143, 
par.  166. 

"It  is  the  well-established  general  rule  that 
it  Is  not  duress  to  institute  or  threaten  to  in- 
stitute civil  suits,  or  take  proceedings  in  court, 
or  for  any  person  to  declare  that  he  intends  to 
use  the  courts  wherein  to  insist  upon  what  he 
beUeves  to  be  his  legal  righU."  9  B.  O.  L.  722, 
par.  11. 

There  Is  a  dass  of  cases  where,  altboogh 
there  Is  a  legal  remedy,  a  person's  situation, 
or  the  situation  of  his  property,  is  such  that 
the  legal  remedy  would  not  be  adequate  to 
protect  him  from  Irreparable  prejudice.  21  B. 
O.  L.  150,  par.  176.  The  cases  of  Joannln  t. 
Ogllvle,  sui«a,  and  EJipatrlck  v.  Oermaula 
U  Ins.  Co.,  18S  M.  X.  163,  75  N.  B.  1124,  2  U 
B.  A  (N.  S.)  574,  Ul  Am.  St.  Bep.  722,  and 
cases  In  the  note,  are  illustrative  of  the  prin- 
ciple. .  But  the  case  at  bar  does  not  come 
within  the  principle.  The  defendant's  mo- 
tion for  a  nonsuit  should  have  been  sustain- 
ed.   Section  182,  subd.  3,  Or.  L. 

[i,6]  We  realize  that  a  motion  for  nonsuit 
admits  the  tmth  of  plaintiff's  testimony,  and, 
if  there  Is  any  competent  evidence  tending 
to  support  the  cause,  he  Is  entitled  to  have 
It  go  to  the  Jury.  But,  when  there  Is  no  evi- 
dence that  tends  to  sustain  plalntUTs  cause 
of  action,  it  is  the  duty  of  the  court  to  grant 
the  nonsuit  and  withdraw  the  case  from  the 
Jury. 

In  fact,  the  plalntUTa  own  testimony 
proves  that  his  payment  to  Powell  was  not 
made  under  duress.  He  testlfled.  In  refer- 
ring to  the  payment  of  his  Indebtness,  that 
"the  forcing  of  this  proposition  all  came  from 
Mr.  Baldwin,"  and  that  "he  (Baldwhi)  had 
been  very  considerate  with  me  and  had  real- 
ly gone  further  than  good  business  rules 
admit"    It  has  never  been  decided  that  the 


demands  of  a  oonsld«nit*  eraditor  vpon  « 
debtor  to  pay  his  just  obllgatlona  oonstltate 
coercion,  compulsion,  or  duress. 

After  the  denial  of  defendant's  motion  for 
nonsuit,  he  offered  testimony  in  his  own  be- 
half. It  has  been  held  by  this  court  that  a 
motion  fbr  nimsalt  Is  not  waived  by  the  de- 
fendant's introducing  evidence  after  the  mo- 
tion has  been  denied,  unless  it  cures  the  de- 
fect In  plaintiff's  evidence.  Carney  v.  Dnnl- 
way,  36  Or.  183,  67  Pac.  192,  68  Pac.  105; 
N.  Pac.  By.  Co.  T.  Spencer,  56  Or.  260,  lOS 
Pac.  180;  Dryden  ▼.  Pelton- Armstrong  Oo., 
63  Or.  421,  101  Pac.  190;  Patty  r.  Salem 
Flouring  Mills  Co.,  63  Or.  863,  96  P«e.  U06, 
98  Pac.  621, 100  Paa  298. 

This  case  Is  reversed  and  remanded  Cor 
further  proceedings  not  inconsistent  wltb 
this  opinion. 


BUBNBTT,    C.    J„ 
HABBIS,  JJ.,  concnr. 


and   McBBIDB   iand 


(103  Or.  48) 

COUCH     V.     SCANDINAVIAN-AMERICAN 
BANK  at  ai. 

SCANDINAVIAN-AMERICAN    BANK  v. 
COUCH  at  al. 

(Supreme  Court  of  Oregon.    April  12,  1921.) 

1.  Estoppel  «=3llO-4>efeB*e  must  be  pleaded. 

To  be  available  a*  a  defense,  estoppel  mnat 
be  pleaded. 

2.  EtteppsI  «=368(2)— Lessor  suiig  aortoagee 
of  baildlng  to  ramovo  cloud  oa  title  aot  es- 
topped by  nnsBcoessful  posltioB  In  prior  salt. 

Mortgagee  of  skating  rink  building,  aned 
by  the  lessor  of  the  premises  to  the  mortgagor 
to  remove  dead  on  title,  held  not  in  position 
to  plead  an  estoppel  against  the  lessor,  because 
in  her  suit  against  the  mortgagor  and  a  surety 
company  on  account  of  removal  of  the  building 
from  the  premises  she  took  up  a  position  in- 
consistent with  that  taken  by  her  in  the  pres- 
ent suit;  plaintiff  lessor  in  such  former  suit 
not  having  successfully  maintained  her  position. 

3.  Landlord  and  tenant  «=»8I  (2)— Coart  will 
not  decree  idle  ceremony  of  sale  ef  forfoHod 
leasehold  Interest  on  foreolosare. 

In  case  foreclosure  of  a  mortgage  of  a  les- 
see's Interest  is  sought,  equity  will  not  decree 
an  idle  ceremony  of  a  sale;  the  lessee's  title 
having  failed  under  the  conditions  of  the  lease. 

4.  Landlord  and  tenant  4=>8 1  (2)  — Mortgagee 
of  leasehold  Interest  oovid  aoqaire  ao  greater 
rights  than  tenant. 

The  mortgagee  of  a  leasehold  interest  could 
acquire  no  rights  greater  than  or  superior  to 
those  of  its  mortgagor,  the  tenant;  tiie  mort- 
gagee of  such  an  interest  taking  it  subject  to 
all  the  conditions  and  covenants  of  the  lease. 
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S.  Ludlord  mi  tmant  «s»8l  (2)— Lessor  held 
Mrt  eBtKlei  to  invoke  forfeiture  to  seeore 
bail  Aug  erected  by  lessee  wltk  nany  oredl- 
tors. 

In  mlt  to  remove  dood  on  her  title,  by  the 
lessor  of  premises  whereon  a  skating  rink  was 
erected,  brought  against  a  bank,  mortgagee  of 
the  lessee's  interest,  plaintifF  lessor  held  not  en- 
titled to  forfeiture  giving  her  good  title  to  the 
boiling  erected  on  the  premises  b;  the  lessee 
worth  some  $60,000;  there  being  many  credi- 
tors of  the  lessee  who  shonld  be  paid. 

Department  2. 

Appeal  from  Circuit  Ooort,  Unltnomab 
Coonty:    Bobert  G.  Morrow,  Jadge. 

Action  by  Mary  H.  Coach  against  the  Scan- 
dlnavian-Amerlcan  Bank  and  others,  wbere- 
In  defendant  bank  filed  crosa-complalnt 
against  plaintiff  and  otbters.  From  a  decree 
for  plaintiff  and  against  defendant  bank  and 
others,  defendants  end  crosa-complalnant  ap- 
peal. Decree  modified,  and  cause  remanded 
to  afford  defendant  bank  equitable  relief, 
with  directions. 

Tbe  purpose  of  this  suit  was  to  cancel  the 
apparent  lien  of  a  chattel  mortgage  upon 
the  leasehold  interest  of  the  Portland  Ice 
Hippodrome  in  certain  real  property  of  the 
plaintlir.  This  appeal  is  from  a  decree  ren- 
dered by  the  court  in  favor  of  Mary  U. 
Couch,  plaintiff,  and  against  the  defendants, 
the  Scandinavian-American  Bank  et  al., 
whereby  said  mortgage  lien  was  annulled. 
On  September  27,  1913,  the  plaintifl  entered 
Into  a  lease  with  the  Portland  Ice  Hippo- 
drome, an  Oregon  corporation,  whereby  the 
said  real  property  was  let  to  the  company. 
Under  the  terms  of  the  lease  the  structure  in- 
volved in  this  litigation  was  erected  for  the 
purpose  and  with  the  intention  of  conducting 
an  ice  skating  rink.  The  material  used  in 
the  construction  thereof  consisted  of  con- 
crete, brick,  steel,  and  wood.  We  learn  from 
the  record  that  the  entire  Improvement  con- 
sists of  two  large  buildings  under  one  roof, 
nie  walls  of  the  structure  are  of  concrete, 
reaching  from  the  sidewalk  to  the  eaves,  a 
distance  of  22  feet  At  some  points  the  walls 
are  6  to  8  feet  wide  and  extend  as  many 
feet  into  the  earth.  The  roof  is  a  huge  dome, 
supported  by  large  trusses  of  wood.  One 
bnllding  Is  135  feet  by  360  feet ;  the  other  40 
feet  by  360  feet  Among  the  important  pro- 
visions Ih  the  lease  set  forth  are  the  follow- 
ing: 

'^t  is  understood  and  agreed  between  the 
parties  hereto  that  it  is  the  intention  and  agree- 
ment of  the  lessee,  and  its  object  in  effecting 
this  lease,  to  constmct  and  erect  upon  said 
premises,  at  its  own  expense,  a  reinforced  con- 
crete building,  and  that  the  plans  and  specifica- 
tions for  such  building  are  to  be  submitted  in 
adTan<!e  to,  and  are  to  be  approved  by,  the  city 
building  inspector  and  lessor,  befora  work  on 
the  building  is  commenced;    and  that  the  work 


of  eonatmcting  the  building  Is  to  be  eommeneed 
as  soon  as  reasonably  practicable  after  the 
date  thereof,  and  is  thereafter  to  be  pushed 
to  completion  as  speedily  as  may  be  reason- 
ably practicable;  *  •  *  that  it  [lessee]  will, 
at  its  own  proper  cost  and  expense,  pay  and  dis- 
charge promptly,  as  the  same  become  due  and 
payable,  all  taxes,  street  assessments,  sewer 
assessments,  and  other  taxes,  assessments,  and 
charges  whatsoever,  which  may  at  any  time, 
during  the  term  of  this  lease,  be  levied,  assessed, 
or  imposed,  or  become  due  and  payable  against 
or  on  account  of  said  leased  premises,  or  any 
part  thereof,  or  against  any  improvements 
thereon;  •  *  •  that  it  [lessee]  will,  prior  to 
the  commencement  of  the  work  on  said  propos- 
ed building,  execute  and  deliver  to  the  leaser  a 
bond  or  undertaking  in  the  penal  sum  of  f  10,- 
000,  satisfactory  to  the  lessor  as  to  form  and 
sureties,  conditioned  as  follows:  *  *  *  To 
secure  the  prompt  payment  of  the  rent,  taxes, 
assessments,  and  other  charges  referred  to 
herein;  to  secure  the  prompt  removal  of  any 
and  all  buildings  and  improvements  then  upon 
said  premises  at  the  termination  of  this  lease  by 
expiration  or  otherwise,  and  the  restoration  of 
said  premises  to  its  original  good  order  and  con- 
dition; *  *  *  that  at  the  end  of  said  term,  or 
any  sooner  determination  of  this  lease,  it  will 
quit  and  deliver  up  the  said  leased  premises  to 
the  lessor,  in  all  respects  in  accordance  with 
the  agreement  her«n  contained  relative  to  the 
disposition  to  be  made  at  such  time  as  to  said 
premises  and  the  improvements  then  existing 
thereon. 

"Upon  the  expiration  of  said  term,  lessee 
shall,  within  90  days  thereafter,  at  Its  own  cost 
and  expense,  remove  from  said  land  all  improve- 
ments and  restore  said  premises  to  its  present 
good  order  and  condition,  leaving  the  land  level 
as  at  present;  and  for  any  time  after  the  ex- 
piration of  said  term  which  may  be  consumed 
in  the  removal  of  said  improvements  from  said 
premises,  lessee  shall  pay  to  lessor  rent  at  the 
rate  which  will  be  due  hereunder  for  said  prem- 
ises for  the  last  month  of  said  term.    •    •    * 

"Provided  always,'  and  these  presents  are  up- 
on this  condition,  that  if  any  installment  of 
the  said  rent  shall,  at  any  time,  be  In  arrears 
for  the  space  of  15  days  from  and  after  the 
first  day  of  the  calendar  month  for  which  the 
same  shall  be  due,  or  if  the  said  lessee,  or  its 
executors,  administrators,  or  assigns,  do  or 
shall  fail  or  neglect  to  do,  observe,  or  perform 
any  or  all  of  the  covenants  or  agreements  here- 
inbefore contained,  which  on  its  part  are  to 
be  performed  or  observed,  then  and  in  either 
of  said  cases  the  said  lessor,  or  her  successor 
in  interest,  or  those  having  her  estate  in  the 
premises,  lawfully  may,  immediately  or  at  any 
time  thereafter  and  while  such  neglect  or  de- 
fault continues,  and  without  notice  or  demand, 
enter  into  or  upon  said  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  and  re- 
possess the  same  as  of  her  former  estate,  and 
expel  the  lessee  and  those  claiming  under  it, 
and  remove  its  or  their  effects  forcibly  if 
necessary,  without  bein^  taken  or  deemed  guilty 
in  any  manner  of  trespass  and  without  prejudice 
to  any  remedies  which  might  otherwise  be 
used  for  arrears  of  rents  or  preceding  breach 
of  covenants." 
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In  May,  1915,  In  order  to  secnre  a  Urge 
sum  of  money  dae  its  many  creditors,  the 
Portland  Ice  Hippodrome  executed  a  mort- 
gage upon  the  said  building  and  Improve- 
ments to  the  defendant  the  Scandinavian- 
American  Bank,  as'  trustee.  Plaintiff  gave 
her  consent  to  the  mortgage  In  words  and 
figures  as  follows: 

"I,  Mary  H.  Coucb,  of  PorUand,  Or.,  being 
the  party  of  the  first  part  named  and  mentioned 
in  that  certain  lease  or  agreement  dated  Sep- 
tember 27,  1&13,  referred  to  in  the  foregoing 
mortgage  from  the  Portland  Ice  Hippodrome  to 
the  Scandmavian-American  Back,  hereby  con- 
sent to  the  dne  execution  and  delivery  of  the 
foregoing  mortgage,  provided  that  any  one 
claiming  under  said  mortgage,  so  far  as  this 
consent  is  concerned,  shall  claim  no  more  rights 
or  interest  of  any  nature  than  could  be  claimed 
by  the  lessee;  it  being  understood  that  said 
lessee  has  no  interest  in  the  lands  leased  oth- 
er than  what  is  acquired  under  and  by  authority 
of  said  lease." 

In  the  trial  of  this  cause  the  court  found 
these  facts: 

"That  said  Portland  Ice  Hippodrome  default- 
ed in  the  performance  of  its  covenants  as  con- 
tained in  said  lease,  in  that  it  neglected,  failed, 
and  refused  to  pay  the  rentals  and  taxes  as 
stipulated  therein,  and  other  covenants  contain- 
ed therein,  and  thereupon  Mary  H.  Couch,  un- 
der and  by  virtue  of  her  option  and  rights  un- 
der said  lease,  canceled  said  lease  and  declar- 
ed the  same  null  and  void,  and  of  no  effect; 

•  •  •  that  said  Portland  Ice  Hippodrome 
was  duly  adjudged  a  bankrupt  on  the  17th  day 
of  November,  191fl,  by  the  Hon.  Charles  E. 
Wolverton,  judge  of  the  District  Court  of  the 
United    States    for    the    district    of    Oregon; 

*  *  *  that  althougii  informed  that  the  said 
Portland  Ice  Hippodrome  was  a  bankrupt  and 
that  its  lease  with  Mary  H.  Couch  had  been 
canceled,  and  although  it  had  a  chattel  mort- 
gage against  the  leasehold  interests  of  said 
Portland  Ice  Hippodrome,  the  said  the  Scan- 
dinavian-American Bank  neglected,  failed,  and 
refused,  and  still  and  now  neglects,  fails,  and 
refuses,  to  comply  in  any  manner  whatsoever 
with  the  terms  and  conditions  of  said  lease,  or 
to  subrogate  itself  to  the  rights  and  equities 
of  said  Portland  Ice  Hippodrome,  a  bankrupt, 
if  any  they  have,  or  to  do  or  offer  to  do  or 
perform  any  act  or  thing,  in  any  way  or  manner 
whatsoever,  to  protect  its  rights  under  said 
mortgage,  if  any  it  has,  or  to  fulfill  any  of 
the  terms  of  the  agreement  of  said  lease,  and 
has  neglected,  failed,  and  refused  to  remove  or 
offer  to  remove  the  building  erected  upon  said 
premises  in  compliance  and  in  accordance  with 
the  covenants,  conditions,  and  agreements  as 
contained  in  said  lease." 

As  a  conclusion  of  law,  the  court  found 
that  the  plaintiff  Mary  H.  Couch  was  entitled 
to  a  decree  removing  the  apparent  cloud 
upon  her  title  to  all  of  the  aforesaid  real 
property,  together  with  the  building  and 
other  improvements  thereon,  and  entered  a 
decree  In  accordance  with  said  findings. 

Appellants  assign  error  to  the  effect  fed- 
lowing : 


"The  court  should  have  found  •  •  •  hi  the 
case  entitled  "Mary  H.  Conch,  Plaintiff,  v.  Port- 
land Ice  Hippodrome  Company,  a  Corporation, 
and  Oregon  Surety  &  Casualty  Company,  a  Cor- 
poration, Defendants,  in  addition  to  the  find- 
ings made  herein,  the  further  fact  that  in  the 
decree  in  said  suit  it  was  adjudged  that  plaintiff 
recover  the  sum  of  $6,500  for  the  removal  of 
the  building.    •    •    • 

"The  court  erred:  In  finding  that  plaintiff 
was  the  sole  owner  of  the  buildings  and  erec- 
tions upon  the  aforesaid  premises;  *  *  *  in 
finding  that  the  mortgage  of  the  Scandinavian- 
American  Bank  was  an  apparent  doud  upon 
the   title   of   the  defendant   Mary   H.    Couch; 

*  *  *  In  not  finding  that  the  Portland  Ice 
Hippodrome  is   the    owner   of   said   building; 

*  *  *  ia  not  finding  that  the  mortgage  of  the 
Scandinavian-American  Bank  is  a  valid  lien  up- 
on said  building;  *  *  *  in  finding  that  the 
rights  of  the  Portland  Ice  Hippodrome  and  of 
the  Scandinavian-American  Bank  have  been  ren- 
dered   void    by    cancellation    of    said    lease; 

*  *  *  in  not  decreeing  the  mortgage  of  the 
Scandinavian-American  Bank  a  valid  lien  upon 
said  building;  *  *  *  in  its  conclusion  of  law 
that  the  said  mortgage  is  an  apparent  cloud 
upon  the  title  of  plaintiff ;  *  •  •  in  not  mak- 
ing its  conclusion  of  law  that  the  said  plaintiff 
Mary  H.  Couch  had  •  •  •  elected  to  treat 
the  said  Portland  Ice  Hippodrome  as  the  owner 
of  the  said  buildings  and  entitled  to  the  rental 
thereof.    •    ♦    •" 

Guy  O.  H.  Corliss,  of  Portland  (Joseph, 
Haney  &  LltUefleld  and  S.  J.  Graham,  all 
of  Portland,  on  the  brief),  for  appellants. 

U  E.  CroQch,  of  Portland  (Wilbur,  Spen- 
cer, Beckett  &  Howell,  of  Portland,  on  the 
brief),  for  respondents. 

H.  B.  Beckett,  of  Portland,  for  defendants 
Chris  A.  Bell,  trustee,  and  Ladd  &  TUton 
Bank. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1,  J]  The  Scandinavian- American 
Bank,  the  defendant  and  cross-complainant, 
asserts  that  Mary  H.  Couch,  plaintiff,  has 
estopped  herself  from  making  any  claim  to 
the  building  situate  upon  her  land,  by  taking 
a  position,  in  the  suit  of  Mary  H.  Couch  v. 
Portland  Ice  Hippodrome  and  the  Oregon 
Surety  &  Casualty  Company,  inconsistent 
with  that  taken  in  the  present  suit  In  order 
to  be  available  as  a  defense,  an  estoppel 
must  be  pleaded.   This  court  has  held  that — 

Under  the  provisions  of  section  73,  B.  &  O. 
Comp.  (section  73,  Or.  L.),  "the  defendant  can 
only  put  in  evidence  under  the  denials  such 
facts  as  go  to  disprove  the  plaintiff's  cauae  at 
action.  If  he  intends  to  rest  his  defense  upon 
any  other  matter,  such   as    *    *    *    estoppel, 

*  *  *  it  must  be  pleaded."  Springer  v.  Jen- 
kins, 47  Or.  606,  81  Pac.  481. 

Chief  Justice  Bean,  discussing  this  sub- 
ject, said: 

"Where  an  estoppel  is  relied  upon,  the  facts 
constituting  it  must  be  pleaded  with  particu- 
larity and  precision,  and  it  must  be  alleged 
that  the  party  setting  up  the  estoK>eI  relied 
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upon  cadi  fkcts  beUeTing  them  to  be  tme,  and 
iril]  be  prejudiced  by  allowing  them  to  be  dis- 
proveid.  Nothing  can  be  sappUed  by  inference 
or  intendment"  Haan  ▼.  Martin,  48  Or.  304, 
86  Pac.  371. 

In  the  case  of  Rngh  t.  Ottenheimer,  6 
Or.  2S1,  25  Am.  Kep.  513,  a  salt  In  the  nature 
of  a  cross-bill  to  an  action  of  ejectment,  the 
court  said: 

"It  ia  claimed,  as  a  further  defense  In  this 
case,  that  the  plaintiff  is  estopped  from  claiming 
this  land,  as  she  acquiesced  in  giTing  the  deed 
to  her  husband  by  Gardner,  and  that  it  is  a 
fraud  for  her  to  now  claim  the  land  against 
the  creditors  of  her  husband,  who  furnished  the 
goods  on  the  faith  that  be  was  the  owner  of  this 
land.  *  *  *  If  she  has  been  guilty  of  fraud 
which  should  estop  her,  then  the  same  should  be 
pleaded  to  make  it  allowable,  which  is  not  done, 
and  the  matter  of  estoppel  cannot  be  considered 
in  this  case." 

The  doctrine  of  this  case,  that  an  estoppel, 
to  be  relied  upon  as  a  defense,  should  be 
pleaded,  la  approved  in  many  subsequent 
Oregon  cases,  among  which  are:  Bays  ▼. 
Tmlson,  25  Or.  109,  35  Pac  26;  First  Na- 
tional Bank  V.  McDonald,  42  Or.  257,  70  Pac. 
901;  Duff  y.  Willamette  Iron  &  Steel  Works, 
45  Or.  479,  482,  78  Pac.  363,  668 ;  McCully  v. 
Heayeme,  82  Or.  653,  160  Paa  1166, 162  Fac. 
863;  Vogt  y.  Marshall- Wells  Hardware  Co., 
88  Or.  464,  172  Pac.  123. 

Chief  Justice  McBride,  In  speaking  for  this 
conrt,  said,  in  Portland  v.  Inmau-Poulsen 
Lbr.  Co.,  66  Or.  103,  133  Pac.  836,  46  L.  R.  A. 
(N.  S.)  1211,  Ann.  Cas.  1915B,  400,  that— 

"Equity  will  not  concern  itself  as  to  the  lack 
of  technical  pleading  of  an  estoppel,  as  such, 
when  all  the  facts  necessary  to  constitute  sudi 
estoppel  are  pleaded  and  no  objection  is  made 
as  to  the  form  of  the  pleading,"  citing  in  sup- 
port thereof  Carlyle  v.  Sloan,  44  Or.  357,  75 
Pac.  217. 

In  the  case  at  bar,  Mary  H.  Conch  success- 
folly  maintained  an  acti<»  against  the  Ore- 
gon Surety  &  Casualty  Company,  a  corpora- 
tion, and  recovered  $6,500  for  the  removal 
from  her  premises  of  the  structure  known  as 
the  "Hippodrome"  and  for  the  restoration  of 
the  premises  to  their  former  condition.  It  Is 
a  principle  of  law  that — 

"A  party  who  has,  with  knowledge  of  the 
&cts,  assumed  a  particular  position  in  judicial 
proceedings,  and  has  succeeded  in  maintaining 
that  position,  is  estopped  to  assume  a  position 
inconsistent  therewith  to  the  prejudice  of  the  ad^ 
veiae  party.  It  is  necessary,  however,  that  the 
claim  or  position  previously  asserted  or  taken 
should  have  been  successfully  maintained,  that 
it  should  be  actually  inconsistent  with  the  posi- 
tion presently  taken,  and  that  it  should  not 
have  been  taken  through  the  fault  of  the  ad- 
verse party.  It  is  essential  also  that  the  party 
niiiiTTiiTig  the  estoppel  should  have  been  misled 
by  his  opponent's  conduct,  that  he  should  have 
acted  in  reliance  thereon,  and  that  his  rights 
would  be  injuiioualy  affected  if  his  opponent 


were  permitted  to  change  Ua  poaitloii.''    21  OL 
J.  1223. 

We  do  not  believe  that  the  Scandlnavian- 
Amerlcan  Bank  is  In  a  position  to  plead  an 
estoppel,  because  It  ia  an  eetabUslied  principle 
of  law  that — 

"In  order  to  woi^  an  estoppel  the  position 
assumed  in  the  former  trial  must  have  been 
successfully  nuuntained«  In  proceedings  ter- 
minating in  a  judgment,  the  positions  must  b« 
clearly  inconsistent,  the  parties  must  be  the 
same,  and  the  same  questions  must  be  involv- 
ed."    21  C.  J.  1229,  1230. 

The  Scandinavian-American  Bank  offered 
In  evidence  the  certified  copy  of  judgment  roll 
in  the  case  entitled,  "Mary  H.  Couch,  Plain- 
tiff, y.  Portland  Ice  Hippodrome,  a  Corpora- 
tion, and  Oregon  Surety  &  Casualty  Com- 
pany, a  Corporation,  Defendants."  TIds  was 
received  In  evidence  without  objection.  The 
record  shows  that  Mary  H.  Couch  had  plead- 
ed her  Judgment  against  the  Oregon  Surety 
&  Casualty  Company.  While  the  record  fails 
to  disclose  an  estoppel,  it  must  be  kept  In 
mind  that  this  is  a  suit  wherein  the  plaintiff 
has  asked  relief  from  a  court  of  equity.  The 
Judgment  against  the  Oregon  Surety  &  Cas- 
ualty CtKnpany  ia  a  pertinent  circumstance 
in  establishing  whether  or  not  Mary  H. 
Couch,  herself,  has  done  equity.  Does  she 
come  Into  a  court  of  conscience  with  clean 
hands? 

[3]  We  will  now  briefly  examine  the  ap- 
pellants' request  for  relief.  Appellants  ask 
this  court  for  the  dismissal  of  ploiniurs 
complaint,  and  that  an  order  be  "otered  di- 
recting a  decree  of  foreclosure  of  the  mort- 
gage upon  the  building  and  a  sale  of  the 
same  to  satisfy  the  amount  of  such  mortgage 
and  costs.  Such  an  order  would  be  futile. 
It  Is  a  rule  of  law  that  when  personal  prop- 
erty has  been  pledged  by  way  of  mortgage, 
that  Is  to  say,  the  Interest  of  the  lessee  in  the 
term,  a  court  of  equity.  In  case  a  foreclosure 
of  the  mortgage  is  sought,  wlU  not  decree 
the  idle  ceremony  of  a  sale.  2  Underbill  on 
Landlord  and  Tenant,  1100;  Miller  y.  War- 
ren, 182  N.  Y.  539,  75  N.  E.  1131,  affirming 
94  App.  Dlv.  192,  87  N.  Y.  Supp.  1011. 

[4]  In  the  case  at  bar,  the  lessee's  title 
failed.  'The  mortgagee  has  no  better  title 
than  the  lessee.    27  Cyc.  1041. 

"As  a  consequence  of  a  termination  of  the 
lessee's  rights,  all  interests  of  third  persons 
acquired  and  held  by  them  under  the  lessee  are 
alao  terminated,  as  they  can  acquire  no  rights 
in  the  premises  other  than  the  original  lessee 
had."    16  R.  O.  U  t  661,  Landlord  and  Tenant. 

"A  forfeiture  terminates  as  a  general  rule 
all  rights  of  the  lessee  in  the  demised  premises." 
16  R.  C.  L.  g  660,  Landlord  and  Tenant ;  Kutter 
V.  Smith,  2  Wall.  (69  U.  S.)  491,  17  li.  Ed.  830; 
Bush  V.  Havird,  12  Idaho,  352,  86  Pac.  BW,  10 
Ann.  Cas.  107. 

When  the  Scandinavian-American  Bank 
took  a  mortgage  on  this  property,  It  took  It 
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gnbject  to  all  the  restrictions  placed  by  law 
upon  the  Portland  Ice  Hippodrome,  the  ten- 
ant and  mortgagor.  The  bank  could  acquire 
no  rights  greater  than  or  superior  to  ttiose 
of  its  mortgagor.  Busb  t.  Havird,  supra, 
citing  Sweet  v.  Myers,  3  S.  D.  324,  53  N.  W. 
187;  Free  r.  Stuart,  39  Neb.  220,  57  N.  W. 
991;  Fuller  t.  BrowneU,  48  Neb.  145,  6T  N. 
W.  6;  Talbot  v.  Whipple,  14  Allen  (Mass.) 
177;  13  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
663;  2  Dtaderhlll  on  Landlord  and  Tenant, 
S633. 

It  Is  said  In  2  Tiffany,  Landlord  and  Ten- 
ant, i  247: 

"A  creditor,  or  other  person  claiming  under 
the  tenant,  has  ordinarily  no  right  of  removal 
if  the  tenant  would  not  have  such  right  So  it 
has  been  held  that  if  the  tenant  would  hare  no 
right  of  removal  owing  to  the  expiration  of  the 
tenancy,  or  hia  relinquishment  of  possession,  one 
to  whom  he  has  sold  or  mortgaged  the  article 
would  not  have  such  right,"  citing  Talbot  ▼. 
Whipple,  96  Mass.  (14  Allen)  177;  Smith  ▼. 
Park,  31  Minn.  70,  16  N.  W.  490;  Free  T. 
Stuart,  39  Neb.  220.  57  N.  W.  991 ;  Fuller  y. 
Brownell,  48  Neb.  145,  67  N.  W.  6;  Massachu^ 
setts  Nat  Bank  t.  Shinn,  IS  App.  iMy.  276, 
46  N.  T.  Supp.  329;  Id.,  163  N.  T.  860,  57  N. 
a  611. 

"So  a  purchaser  at  a  sale  under  mortgage  of 
a  fixture  annexed  by  the  tenant  cannot  remove 
it  if  the  tenant  would  not  have  such  right" 
Oiark  y.  Adams,  73  Ark.  227,  83  S.  W.  920; 
Sweet  T.  Myers,  3  S.  D.  334,  63  N.  W.  187. 

The  mortgagee  of  the  leasehold  Interest 
takes  it  subject  to  all  the  conditions  and 
covenants  of  the  lease,  and  a  failure  to  pay 
the  rent  and  keep  the  taxes  paid  was  equally 
a  default  In  the  Scandinavian-American  Bank 
as  in  the  Portland  Ice  Hippodrome. 

As  stated  In  the  case  of  Abrahams  t.  Tappe 
&  Fry.  60  Md.  322,  323: 

"The  rent  having  been  allowed  to  remain  an- 
paid  for  more  than  one  year,  and  Mrs.  Abra- 
hams having  by  reason  of  that  default,  and  in 
the  assertion  of  her  rights  as  landlord,  secured 
an  actual  and  peaceable  repossession  of  the 
premises,  •  •  •  the  lease  became  absolutely 
'  forfeited,  and  the  mortgage,  so  far  as  it  affected 
the  premises,  fell  with  it  *  *  *  She  took 
and  held  possession  in  assertimt  of  her  claim 
to  the  ownership  of  the  fee,  and  her  actual  re- 
entry following  the  perfected  right  to  re-enter, 
worked  the  forfeiture  of  the  lease;  and  she 
stands  in  relation  to  the  property  as  ijf  the  lease 
'had  never  been  made.'  So  far,  then,  as  she  is 
concerned,  the  Interest  or  estate  conveyed  in 
the  mortgage  is  as  if  it  had  never  existed." 
Mayhew  v.  Hardesty,  8  Md.  479;  Cooke  v.  Brice, 
20  Md.  897 ;  Bush  v.  Havird,  supra ;  Hughes  v. 
Eersbow,  42  Colo.  210,  93  Pac.  1116,  15  L.  K. 
A,  (N.  S.)  723;  24  Cyc.  967. 

The  Scandinavian-American  Bank  should 
have  protected  itself  against  the  forfeiture 
of  Its  security.  It  had  a  right  to  pay  the 
rent  and  taxes  so  as  to  prevent  the  forfeiture 
of  the  lease.  A  valuable  case  on  the  privl- 
leee  of  subrogation  by   mortgagee   to  the 


rights  of  the  leasee  of  fhe  leasehidd  Interest 
is  that  of  Dunlop  v.  James,  174  N.  T.  411,  67 
N.  E.  60,  and  authorities  there  dted.  The 
bank  has  been  slow  indeed  In  asserting  Ita 
rights  or  in  assuming  its  obligations  by  pay- 
ing the  rent  and  taxes  on  the  property;  but 
this  is  accounted  for  by  the  fact  that  it 
was  lulled  into  a  sense  of  security  by  the 
representations  of  Mr.  Qlisan,  attorney  in 
fact  for  Mary  H.  Oouch,  when  he  said  to 
Neppach: 

"I  remember  it  real  distinctly  that  Mr.  Glisan 
came  down  to  my  place  of  business  and  asked 
me  not  to  remove  the  building;  that  it  was  a 
big  asset  for  hia  aunt;  and  I  told  him  that  as 
long  as  he  did  not  interfere  with  our  rights  as 
mortgagee  we  certainly  would  not  harm  him, 
and  he  agreed  to  it;  and  I  have  kept  faith  with 
him,  too." 

It  has  been  written  tha^— 

"It  is  well  settled  that  where  the  agreement 
secured  is  simply  one  for  the  payment  of  money, 
a  forfeiture  either  of  land,  chattels,  securities, 
or  money,  incurred  by  its  nonperformance,  will 
be  set  aside  on  behalf  of  the  defaulting  party,  ot 
relieved  against  in  any  other  manner  made  nec- 
essary by  the  circumstances  of  the  case,  on  pay- 
ment of  the  debt  interest  and  costs,  if  any 
have  accrued,  unless  by  his  inequitable  conduct 
he  has  debarred  himself  from  the  remedial 
right  or  unless  the  remedy  is  prohibited,  under 
the  special  circumstances  of  the  case,  by  some 
other  controlling  doctrine  of  equity."  1  Pom- 
eroy's  Elquity  Jurisprudence,  |  460. 

To  like  effect  Is  Maginnis  t.  Knickerbocker 
Ice  Co.,  112  Wis.  385,  88  N.  W.  300,  «n  L.  R. 
A.  833,  and  a  valuable  note  on  tue  subject 
of  equitable  relief  against  forfeiture  of  es- 
tate. 

Prior  to  coming  Into  equity,  Mary  H. 
Couch  sued  an  insurance  company  and  ob- 
tained a  judgment  for  the  sum  of  $6,500  for 
removing  the  building  from  her  lands.  She 
then  came  into  equity  and  asked  the  court  to 
cancel  the  chattel  mortgage  upon  that  build- 
ing, for  the  reason  that  it  constituted  a  dond 
upon  her  title.  The  building  was  a  structure 
which  cost  some  $60,000,  all  paid  for  with 
other  people's  money.  After  collecting  or 
obtaining  a  valid  judgment  for  tlie  sum  of 
$6,500  for  the  purpose  of  demolishing  and 
removing  that  structure  from  the  premises, 
she  now  comes  into  a  court  of  equity  and 
asserts  that  the  building  Is  hers,  and  asks 
that  the  chattel  mortgage  be  canceled  be- 
cause it  clouds  the  title  to  her  building. 

[6]  From  an  understanding  of  the  facts  in 
the  case  at  bar,  we  necessarily  reject  the  snit 
of  Mary  H.  Couch.  In  effect  she  asks  a  court 
of  equity,  by  forfeiture,  to  give  her  a  good 
title  to  a  building  worth  $60,000,  in  spite  of 
the  fact  that  she  has  no  money  invested  in 
the  structure,  and  notwithstanding  there  are 
many  creditors  who  should  be  paid.  She  Is 
not  in  a  position  to  seek  equity. 

The  decree  appealed  from  is  modilied,  and 
this  cause  remanded  to  th«  court  below  for 
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WTMAN  v.  NOONDAT  MINHTG  00, 

(ItT  P.) 


the  purpose  <rf  affcw^ing  fbe  defendant  bank 
equitable  relief  agaljist  tbe  forfeiture  of  its 
Ilea.  Tbe  court  below  Is  directed  to  take 
evidence  for  the  purpose  of  determining  the 
amount  of  taxes,  rent,  aasessmeifts,  and  any 
other  sum  or  sums  of  money  due,  or  that  in 
good  conscience  should  be  paid  to  Mary  H. 
Couch  by  reason  of  tbe  aforesaid  lease;  and 
upon  the  payment  into  court,  within  four 
months  from  the  date  hereof,  of  such  sums, 
if  any,  ascertained  to  be  due  her,  the  de- 
fendant bank  shall  have  a  decree  foreclosing 
its  chattel  mortgage;  otherwise,  tbe  claim 
of  the  bask  shall  be  barred. 

It  la  ordered  that  the  aivpellant  bank  re- 
eorer  costs  herein. 

HcBBIDB,  BEAM,  and  JOHNS,  JJ.,  cod- 
enr. 


1909  to  1918,  btdnsive,  and  sold  tlie  tax  i 
tlflcates  to  Guy  Qordon,  who  transferred 
them  to  R.  L.  Whipple;  that  the  latter 
brought  a  proceeding  to  foreclose  said  certifi- 
cates and  in  his  complaint  made  only  the 
Noonday  Mining  Company  defendant;  that  on 
July  21,  1915,  a  decree  was  rendered  In  said 
proceeding  finding  that  there  was  $139  in  de- 
linquent, unpaid  taxes  due  on  said  certificates 
and  directing  a  foreclosure  sale  of  the  prem- 
ises to  satisfy  the  same;  and  that  thereafter 
on  August  20.  1916,  the  sheritT  of  Douglas 
county  made  a  punwrted  sale  of  the  premises 
to  R.  L.  Whipple  for  the  alleged  sum  of  $138, 
and  executed  and  delivered  to  him  a  deed  to 
the  premises.  Then  follow  allegations  of  a 
lease  of  tbe  premises  by  Whipple  to  defend- 
ant Coffman,  and  of  conveyance  from  Whip-  ' 
pie  to  Coffman  and  EdliweU,  and  averments 
that  these  d^endants  have  taken  and  are 
taking  large  quantitiea  of  ore  from  the  tun- 
nels In  said  mine,  of  the  probable  value  of 
$8,600,  and  are  committing  waste  therein  to 
the  detriment  of  idalntifrs  cestnls  que  trus- 
tent  and  to  the  destruction  of  the  value  of 
their  security.  Plaintiff  tenders  the  amount 
of  the  taxes  and  penalties  alleged  to  be  due 
and  prays  for  a  decree  declaring  plalnttfTs 
mortgage  to  be  a  first  lien  upon  the  property. 
He  also  asks  tluit  the  foreclostire  and  sale  of 
the  mortgaged  premises  be  set  aside;  that 
the  deed  of  the  sheriff  to  Whipple  and  that 
from  Whipple  to  Helllwell  and  Coffman  be 
declared  void ;  and  that  they  be  required  to 
2.  Veoue  ®=347— Foraelosnre  prooeedlngs  profi.    account  for  the  ore  taken  from  the  premises; 


(lOO  Or.  m) 

WYMAN   V.  NOONDAY  MINING  CO.,   lao, 
et  al. 

(Supreme  Court  of  Oregon.    April  12,  1921.) 

I.  Taxatiea  «=>5I0— Tax  llan  superior  to  pri- 
or mortiage  Ilea. 
Or.  L.  S  4328,  providing  that  tax  liens 
shall  have  priority  to  and  be  fully  paid  and 
satisfied  before  any  and  every  judgment,  mort- 
gage, or  other  lien,  etc.,  makes  a  tax  lien  su- 
perior to  a  prior  mortgage  lien. 


eriy   continued   la   county   where   instituted, 

despite  change  In  boundary. 
Foreclosure  proceedings  against  a  mining 
eompany  on  account  of  unpaid  taxes,  instituted 
under  Or.  L.  S  4332  et  seq.,  were  properly  con- 
tinaed  in  Douglas  conn^,  where  instituted, 
where  the  mining  company's  property  was  sit- 
uated, despite  Laws  1916,  c.  65,  amending  L. 
O.  L.  I  2557,  to  change  the  boundary  line  be- 
tween Lane  and  Douglas  counties,  so  that  the 
proptfty  was  thereafter  in  Lane  county. 

Appeal  from  Circuit  Court,  Lane  County; 
O.  F.  Sktpworth,  Judga 

Suit  by  Arthur  Wyman,  substitute  trustee, 
against  the  Noonday  Mining  Company,  Incor^ 
porated,  and  others,  and  B.  L.  Whipple  and 
others.  E>om  decree  for  defendants,  plaintiff 
appeals.    Affirmed. 

Tbia  is  a  suit  by  the  trustee  to  foreclose 
a  mortgage  upon  the  real  property  of  the 
Noonday  Mining  Company,  a  corporaticm  for- 
merly doing  business  in  Douglas  county.  Dr., 
which  mortgage  was  dated  October  1.  1897, 
and  covered  certain  mining  claims  th^  the 
property  of  said  company,  was  duly  recorded 
in  Douglas  county,  and  was  given  to  secure  a 
bond  issued  by  said  Noonday  Mining  Com- 
pany. It  Is  charged  substantially  in  the  com- 
plaint that  Douglas  county  levied  void  and 
illegal  taxes  upon  said  pr(^>erty  for  the  years 


adding  a  request  for  general  equitable  relief. 
The  defendants,  after  appropriate  denials. 
Justify  imder  the  foreelosure  and  sale  and 
the  sherlfTs  deed  thereunder.  There  were 
findings  and  decree  for  defendants,  and  the 
plaintiff  appeals. 

Whltten  Swafford,  of  Eugene,  for  appellant 

J.  8.  Medley,  of  Eugene,  and  Carl  B.  Wlm- 

berly,  of  Boseburg  (J.  S.  Medley,  of  Eugene, 

and  Neuner  &  Wimberly,  of  Boseburg,  on  the 

brief),  for  respondents. 

McBRIDBt  J.  (after  stating  the  facts  as 
above).  The  facts  appear  to  be  as  follows: 
That  th^  taxes  for  the  years  above  mentioned 
were  regularly  and  legally  assessed  and  were 
allowed  to  become  delinquent;  that  on  Au- 
gust 22,  1911,  the  sheriff  of  Douglas  county 
duly  Issued  a  certificate  of  delinquency  to 
Quy  Gordon,  in  consideration  of  the  sum  of 
$9.10,  being  the  amount  then  due  for  delin- 
quent tax  for  1909  and  Interest,  penalties,  and 
costs  thereon;  that  Gordon  sold  and  trans- 
ferred the  certificate  to  Whipple,  who  paid 
the  taxes  for  the  succeeding  years ;  that,  said 
property  not  being  redeemed  within  three 
years,  Whipple  on  February  11,  1915,  filed  In 
the  circuit  court  for  Dongjas  county  his  ap- 
pUcatton  for  a  Judgment  foreclosing  the  Uen 
of  said  certificate  in  the  manner  prescribed 
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by  law ;  that,  since  the  Noonday  Mining  Com- 
pany was  a  nonresident  corporation  and  had 
no  agent  in  the  state  upon  whom  service  of 
summons  could  be  made,  he  caused  service  to 
be  made  by  publication,  and  cm  July  21, 1915, 
took  his  default  and  judgment  It  is  con- 
tended that  this  Judgment  does  not  bar  plain- 
tiff, because  there  was  no  service  upon  him 
and  he  was  not  made  a  party. 

This  is  a  special  proceeding  in  rem  against 
the  property,  and,  while  It  is  much  leas  sum- 
mary than  the  old  practice  of  sale  of  land  for 
taxes  without  foreclosure,  it  resembles  It  in 
many  respects.  £>revlous  to  the  passage  of 
the  act  of  1907  (taws  1907,  c.  267)  the  only 
notice  that  was  given  to  any  delinquent  tax- 
payer was  that  contained  In  the  advertise- 
ment of  the  sale  by  the  sheriff;  and  such  la 
now  the  case  in  many  of  the  states,  perhaps 
a  majority,  of  them.  A  landowner  or  hla 
mortgagee  was  presumed  to  know  what  prc^ 
erty  he  owned  and  to  know  that  It  was  liable 
to  taxation.  In  Minnesota  v.  Central  Trust 
Co.,  94  Fed.  244,  86  O.  O.  A.  214,  Judge  Thay- 
er remarks: 

"It  has  been  held  frequently  that  a  tax  law- 
fully imposed  by  the  state  on  its  citizens  is  not 
an  ordinary  debt,  but  is  an  obligation  which  by 
its  very  nature  should  be  regarded  as  para- 
mount to  all  other  demands  against  the  tax- 
payer. *  •  •  These  decisions  also  express 
a  thought  which  is  generally  prevalent  in  the 
public  mind  that  taxes  levied  by  the  state  for 
its  own  support  are  founded  upon  a  higher  ob- 
ligation than  other  demands.  The  fact  has 
also  been  recognized  from  time  immemorial 
tiiat  every  sovereignty  ought  to  be  armed  with 
the  requisite  power  to  enforce  the  collection  of 
taxes  without  fail,  and  to  compel  the  prompt 
payment  of  whatever  imposts  it  sees  fit  to  levy 
for  its  own  support.  In  view  of  that  necessity 
it  has  been  a  common  practice  to  provide  sum- 
mary remedies  for  enforcing  such  demands, 
which  have  been  upheld  by  the  courts  when- 
ever assailed,  although  it  is  quite  probable  that 
some  of  the  remedies  so  provided  could  not 
have  been  sustained  as  affording  due  process 
of  law,  if  the  proceedings  had  related  to  the  col- 
lection of  purely  private  debts." 

[1]  It  Is  urged  by  counsel  for  plaintiff  that 
a  statute  will  not  be  construed  to  make  a  tax 
lien  superior  to  a  prior  mortgage  lien  unless 
that  Intent  Is  clearly  manifested  in  the  act 
itself.  The  courts  are  divided  on  this  ques- 
tion, but  we  think  that  Intent  is  clearly  mani- 
fested by  the  language  of  our  statute.  Sec- 
tion 4325,  Or.  L.  (Olson's  Comp.X  provides 
that— 

"Such  liens  shall  have  priori^  to  and  be  folly 
paid  and  satisfied  before  any  and  every  judg- 
ment, mortgage  or  other  lien  or  claim  whatso- 
ever, except  the  lien  for  a  tax  for  a  subse- 
quent year," 

This  statute  was  taken  almost  bodily  ftom 
me  Washington  law,  and  it  has  there  been 
held  In  repeated  decisions  that  the  language 
tlius  used  not  only  makes  a  tax  lien  para- 
mount to  every  mortgage  or  other  Ilea  upon 


the  property,  but  that  It  la  nnnecessary  to 
make  such  mortgage  or  lien  holders  parties 
to  a  proceeding  to  foreclose  a  tax  certificate. 
Dameil  Mining  ft  Milling  Co.  v.  Rudaes,  4S 
Wash.  180,  is  Pac.  101;  Shernten  v.  Schomber, 
43  Wash.  330,  86  Pac.  569 ;  Rowland  v.  Eske- 
land,  40  Wash.  263,  82  Paa  699;  Spokane 
Falls  &  N.  R.  Co.  y.  Abltz,  88  Wash.  8,  80 
Pac.  192. 

[2]  We  are  of  the  opinion  tlut  the  decree 
of  foreclosure  was  valid  and  effectual  to  bar 
plaintiff  in  this  action,  unless  it  was  r^der- 
ed  invalid  by  the  act  changing  the  boundary 
line  between  Lane  and  Douglas  counties, 
whereby  the  premises  In  controversy  were 
transferred  from  Douglas  county  and  became 
a  part  of  L«ne  county.  The  act  in  question 
Is  chapter  65  of  Laws  of  1915,  entitled,  "An 
act  to  amend  section  2557  of  Lord's  Oregon 
Laws,  relating  to  the  tMundary  line  between 
Lane  and  Douglas  counties,  Oregon."  It  sim- 
ply changed  the  boundary  line  of  Lane  coun- 
ty, so  that  It  became  located  farther  south 
than  before,  thereby  taking  In  a  part  of  the 
territory  previously  included  in  Douglas  coun- 
ty. There  was  no  provision  for  transfer  of 
suits  or  actions  pending,  relating  to  realty ; 
nothing  but  a  mere  change  of  boundary.  The 
question  now  arises:  What  became  of  suits 
or  proceedings  pending  in  relation  to  realty 
situated  on  the  Included  str^7  This  proceed- 
ing had  been  "commenced"  and  was  pending 
in  Douglas  county  when  the  act  went  Into 
effect,  which  was  on  May  21,  1915.  Section 
51,  Or.  L. ;  Bums  v.  White  Swan  Co.,  36  Or. 
305,  57  Pac.  637;  Dutro  v.  Ladd.  50  Or.  120, 
91  Paa  459.  There  oould  be  no  change  of 
venue  under  section  45  of  the  Code  (Or.  L.), 
for  the  reason  that  the  proceeding  had  beeo 
commenced  In  the  proper  county.  Tbe  whole 
proceeding  was  either  annihilated  and  ren- 
dered void  by  the  change  of  boundary,  or 
the  plaintiffs  therein  were  entitled  to  pro- 
ceed to  a  decree  as  though  no  boundary  act 
had  been  passed.  The  situation  la  so  peculiar 
and  the  omissions  In  the  boundary  act  are  so 
unusual  that  It  is  difficult  to  find  precedent 
In  the  authorities.  We  have,  however,  found 
a  few  cases  in  point,  and  the  weight  of  au- 
thority is  to  the  effect  that  where  a  proceed- 
ing m  equity  relating  to  real  estate  has  been 
commenced  prior  to  the  division  of  a  county 
and  no  provision  Is  made  in  the  act  for  a 
transfer  to  the  couuty  In  which  the  realty  be- 
comes situated  after  the  passage  of  the  bound- 
ary act,  the  court  of  Hie  county  where  the 
property  was  originally  situated  retains  ju- 
risdiction and  may  proceed  with  the  same 
effect  as  If  no  such  change  had  been  made. 
Tyrell  v.  Rountree,  82  D.  S.  (7  Pet)  464,  8 
U  Ed.  749;  Arnold  ▼.  Styles,  2  Blackf.  (Ind.) 
391;  Bucklnghouse  v.  Gregg,  19  Ind.  401; 
Milk  y.  Kent  60  Ind.  226.  See,  also,  Moss  y. 
Shear,  25  CaL  38,  85  Am.  I>ea  94,  wherein  it 
is  held  that  a  change  of  boundaries  after  a 
tax  bas  been  assessed  does  not  affect  the  lien 
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of  the  tax  on  the  land,  and  that  the  tax  col- 
lector of  the  old  county  has  power,  to  bAI 
the  land  to  enforce  the  lien,  wltbont  regard 
to  the  change  of  boondaiy.  The  plalntlfF  in 
this  case  seeks  to  assimilate  the  proceedings 
upon  foreclosure  of  a  tax  certificate  to  those 
provided  for  in  cases  of  sales  upon  decrees 
for  the  foreclosure  of  mortgages  and  other 
Ueaa,  but  in  many  i>articulars  the  procedure 
is  radically  different.  The  law  especially 
provides  that  the  proceedings  shall  be  sum- 
maiy.  No  formal  answer  is  required  in  case 
of  a  defense  to  the  proceeding,  but  merely  a 
"writing  under  oath"  specifying  "the  particu- 
lar cause  of  obJectloD."  Thereafter  it  is  pre- 
scribed that — 

*'The  court  shall  order  and  direct  the  derk 
to  make  out  and  enter  an  order  for  the  sale  of 
auch  real  property  against  which  snob  judgment 
and  decree  is  made,  or  vacate  and  set  aside  the 
certificate  of  delinquency,  or  make  such  other 
order,  judgment,  or  decree  as  in  law  and  eq- 
uity may  be  just  Said  order  shall  be  signed 
by  the  judge,  and  a  certified  copy  of  such  or- 
der, together  with  a  list  of  the  property  there- 
in ordered  sold,  shall  be  delivered  to  the  sher- 
iff of  the  county,  and  shall  be  full  and  bu£S- 
dent  authority  for  him  to  proceed  to  sell  said 
property,  or  so  much  of  each  tract  or  lot  as 
may  be  necessary,  for  said  sum  set  forth  in 
■aid  order,  with  interest  and  accruing  costs, 
and  to  take  such  further  steps  in  the  matter 
as  are  provided  by  law.  The  sheriff  shall,  im- 
mediately after  receiving  the  copy  of  the  or- 
der, judgment,  and  decree  of  the  court,  pro- 
ceed to  sell  said  property  as  provided  in  this 
act.  AH  sales  shall  be  made  on  Saturday  be- 
tween the  hours  of  10  o'clock  in  the  morning 
and  4  o'clock  in  the  afternoon,  and  shall  con- 
tinue from  day  to  day,  Sundays  excepted,  dur- 
ing the  same  hours,  until  all  lots  or  tracts  are 
sdd,  after  first  having  given  notice  of  the 
time  and  place  where  such  sale  is  to  take  place 
for  ten  days  successively  by  posting  notice 
thereof  in  thrfee  public  places  in  such  county, 
one  of  which  shall  be  in  office  of  the  tax  col- 
lector." 

No  return  of  the  sheriff  is  required,  and  his 
deed  to  the  purdiaser  is  made  prima  fade 
evldaice  that — 

"The  real  estate  conveyed  was  subject  to 
taxation  at  the  time  the  same  was  assessed  in 
the  time  and  manner  required  by  law. 

"That  the  taxes  or  assessments  were  regu- 
larly levied  and  were  not  paid  at  any  time  be- 
fore the  issuance  of  the  deed. 

"That  the  real  estate  conveyed  had  not  been 
redeemed  from  the  sale  at  the  date  of  the  deed. 

"That  the  real  estate  was  duly  sold  for  tax- 
es, assessments,  penalties,  and  costs  as  stated 
in  the  deed. 

"That  the  grantee  in  the  deed  was  the  pur- 
chaser or  assignee  of  the  purchaser. 

"That  the  sale  and  all  antecedent  proceedings 
were  conducted  in  the  manner  required  by 
Uw." 

The  manifest  Intent  of  the  statute  was  to 
assimilate  the  proceedings  to .  the  summary 
methods  of  sale  for  taxes  under  the  law  pre- 
Tlonsly  existing,  the  provlslana  for  foreclo- 


sure by  a  proceeding  in  the  draUt  oourt  Mag 
merely  an  amelioration  <tf  the  summary  meth- 
ods therein  prescribed. 

If  delinquent  taxes  are  to  be  collected  at 
all,  it  Is  dlfflcolt  to  decree  any  efFective  meth- 
od of  doing  so  which  would  be  more  lenient 
than  that  prescribed  by  our  present  statutes. 
The  delinquent  taxpayer  is  first  notified  In 
writing  of  the  fact  of  delinquency.  Or.  L.  i 
4332.  XV>nr  months  later  the  sheriff  is  re- 
quired to  post  notice  of  delinquency.  Or.  L.  | 
4337.  And  six  months  after  delinquency  the 
sheriff  may  recover  the  amount  of  the  tax 
from  any  perscm  who  offers  to  pay  the  same, 
and  issue  a  certificate  of  delinquency.  After 
waiting  3  years,  the  holder  of  the  certificate 
may  bring  a  proceeding  In  the  circuit  court, 
and  after  60  days'  notice  of  service  can  get 
his  decree  of  forecloenire.  After  notice  of 
sale  he  or  some  purdiaser  there  may  receive 
a  deed  to  the  property.  Here  is  an  interval 
of  nearly  four  years  between  the  date  of  orig- 
inal delinquency  and  the  divestiture  of  title 
Qt  the  owner  by  sale  and  deed.  Indeed,  the 
conveyance  by  the  sheriff  does  not  finally 
settle  the  title,  as  section  4363  provides  that 
any  person  who  has  not  been  personally  serv- 
ed with  notice  or  summons,  and  who  has 
not  appeared  in  the  foreclosure  proceedings, 
may,  within  one  year  after  the  decree  therein, 
be  allowed  to  appear  and  file  objections  there- 
to, and  If  successful  the  decree  and  all  pro- 
ceedings under  it  may  be  set  aside.  The 
whole  proceeding  is  statntor;|  and  in  rem, 
and  the  usual  methods  prescribed  in  the  gen- 
eral statutes  are  not  applicable  except  so  far 
as  they  are  made  so  by  the  act  Proceedings 
to  foreclose  a  Ux  certiflcate,  while  they  have 
many  of  the  attributes  ot  an  ordinary  suit  by 
one  private  person  against  another,  are  in 
fact  a  part  of  the  public  macbinery  for  the 
collection  of  taxes.  Subdivision  9  of  sectimi 
4.341,  Or.Ii.,  makes  the  county  a  guarantor  of 
the  validity  of  tax  certificates,  and  Imposes 
upon  it  the  obligatl<ni  to  refund  the  money 
paid  therefor,  If  such  certificates  should  be 
adjudged  Invalid.  Further,  as  indicating  the 
semlpubllc  character  of  the  proceedings,  the 
law,  as  it  existed  at  the  time  the  tax  foreclo- 
sure proceedings  involved  in  this  case  were 
instituted,  required  the  county  clerk  to  fur- 
nish to  holders  of  certificates  of  delinquency, 
free  of  expense,  forms  for  summons  and 
forms  of  publication  of  summons  when  re- 
quired, and  further  required  the  district  at- 
torney to  prosecute  such  proceedings  on  re- 
quest of  the  holder  of  such  certificates.  In 
short,  an  inspection  of  the  act  discloses  that 
its  provisions  are  so  different  from  those  ap- 
plicable to  ordinary  foreclosures  and  sales 
upon  execution  that  the  latter  were  not  in 
contemplation  of  the  Legislature  when  the  act 
was  passed. 

We  are  of  the  opinion,  therefore,  that,  be- 
cause this  proceeding  was  begun  in  Douglas 
county  before  the  boundary  act  was  passed, 
the  court  of  that  county  retained  its  jurlsdio- 
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tl(m  to  mmceed  to  final  decree  and  sale  witb- 
ont  regard  to  the  change  In  boundary;  and 
that  the  sale  and  conveyance  thereunder  by 
the  sheriff  of  Doaglaa  oonnty  vested  the  title 
to  the  diqiated  jnremlses  In  defendant  Whip- 
jle,  unincumbered  by  platntUTs  mortgage. 
This  view  renders  unnecessary  a  discussion 
of  the  other  points  so  ably  presented  by  plain- 
tlfCs  oounseL 
The  decree  Is  afflimed. 


BURNETT,    O.    J^ 
BBOWM,  JX,  concur. 


and    TTARBTf^    and 


(100  Or.  622) 

EATON  et  al.  v.  LAKE  at  al.* 

(Supreme  Court  of  Oregon.    April  19,  1921.) 

1.  Animal*  0==>85— Defense  must  prove  stata- 
tory  Jastlfloatloa  for  Ulllng  dog. 

In  an  action  for  killing  a  dog,  defended  on 
the  gronnd  that  the  kUling  was  justified  under 
Oregon  Law*,  f  9359,  plaintiffs,  by  proving 
ownership  and  value  of  .the  dog  and  killing  by 
the  defendants,  establish  a  prima  facie  case, 
requirlDg  defendants  to  prove  that  the  dog  was 
killed  while  chasing  or  wonnding  sheep,  or  un- 
der drcnmstances  satisfactorily  showing  that 
it  had  been  recently  engaged  in  chasing  and 
wounding  sheep  for  the  purpose  of  killing  them. 

2.  Animals  «s»8S— Justlfloatlon  for  killing  dog 
Is  held  qusation  for  Jury. 

In  an  action  for  killing  a  dog,  in  which  de- 
fendants dalmed  that  the  killing  was  justified 
under  Or.  L.  |  9359,  whether  the  dog  had 
killed  or  chased  defendants'  sheep,  or  had 
merely  frightened  the  sheep  while  rounding 
up  plaintiffs'  cows,  held  a  question  for  the  Jury. 

Burnett,  C.  J.,  dissenting. 

D^artment  1. 

Appeal  from  Circuit  Court,  Deschutes  Ooun- 
tjr;  T.  B.  J.  I>ufly,  Judge. 

Action  by  Robert  R  Eaton  and  another 
against  Roy  Lake  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
flnned. 

The  plaintiffs  are  husband  and  wife  and 
were  engaged  In  the  stock  and  dairy  business 
in  Deschutes  county,  and  the  owners  of  a 
dog  named  Tip,  wliich  was  valuable  In  the 
handling  of  their  stock  "and  enabled  them 
to  get  along  with  much  less  hired  help  In 
their  business  than  they  could  without  the 
use  of  said  dog."  The  defendant  Murphy 
was  the  owner  of  a  band  of  sheep,  and  the 
defendant  Lake  was  In  his  employ  as  a  herd- 
er. The  complaint  alleges  that  on  September 
4.  1918,  the  defendants,  while  acting  and  con- 
spiring together,  did  wrongfully  and  unlaw- 
fully kill  the  dog,  by  reason  of  which  the 
plaintiffs  were  damaged  $500.  For  answer 
"defendants  admit  that  they  did  kill  a  cer- 


tain dog  on  or  about  said  date,  bnt  ieoj  Hat 
the  plaintiffs,  or  either  of  fhem,  were  damai^ 
ed  In  the  sum  of  |600,  or  any  other  sum,"  or 
that  the  dog  was  wrongfully  or  unlawfully 
killed;  and  as  a  further  and  separate  an- 
swer allege  that  the  plaintiffs  were  the  own- 
ers of  a  certain  yldous  dog ;  "that  on  or  about 
the  said  4th  day  of  September,  1918,  while 
these  defendants  were  in  charge  of  and  herd- 
ing the  sheep  of  one  Peter  Murphy,  upon 
lands  in  Deschutes  county.  Or.,  to  whldi  the 
said  Peter  Murphy  was  entitled  to  the  po». 
Bessim,  the  plaintiffs  herein  permitted  said 
dog  unlawfully  to  run  at  large  and  to  bite, 
kill,  and  Injure  the  sheep  of  the  said  Peter 
Murphy  then  and  there  in  diarge  of  the  said 
defendants  and  to  scatter  said  she^  and 
cause  the  loss  thereof  to  the  said  Peter  Mur- 
phy; that  while  the  said  dog  was  In  the  act 
of  ao  killing  and  Injuring  and  scattering  said 
sheep,  the  defendants  herein.  In  order  to  pre- 
vent further  loss  and  destruction  of  said 
sheep  and  to  prevent  the  said  dog  from  fur- 
ther killing  and  Injuring  other  sheep,  did  kill 
said  dog."  The  reply  denied  all  the  new  mat- 
ter of  the  further  and  separate  answer.  The 
cause  was  tried  to  a  Jury,  which  returned  a 
unanimous  verdict  for  the  plaintiffs  for  the 
full  amoimt  of  their  claim,  upon  which  Judg- 
ment was  entered.  The  defendants  appeaL 
During  the  trial  the  defendants  filed  motions 
for  a  nonsuit  and  directed  verdict.  They  as- 
sign as  error  the  overruling  of  the  moUons, 
and  contend  that  there  is  "no  evidence  upon 
which  the  Jury  could  render  a  verdict  for  the 
plaintiffs  In  any  simi  whatever."  No  instruc- 
tions were  requested,  and  no  exceptions  were 
taken  to  the  charge  of  the  court 

R.  S.  Hamilton,  of  Bend  (E.  O.  Stadter,  of 
Bend,  on  the  brief),  for  appellants. 
W.  P.  Myers,  of  Bend,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).    Section  9358,  Or.  L.,  provides: 

"Be  it  enacted  by  the  Legislative  Assembly 
of  the  state  of  Oregon,  that  the  owner  of  any 
dog  shall  be  liable  for  all  damages  that  may 
accrue  to  any  person  or  persons  in  this  state 
by  reason  of  such  dog  killing,  wounding,  or 
chasing  any  sheep  or  other  domestic  animal 
belonging  to  such  other  person  or  persons,  the 
same  to  be  recovered  in  sn  action  for  debt  be- 
fore any  court  having  Jurisdiction." 

Section  9869,  Or.  L.,  says : 

"If  any  person  shall  discover  any  dog  in  the 
act  of  killing,  wounding,  or  chasing  any  sheep 
or  other  domestic  animals  In  any  i>ortion  at 
this  state,  or  shall  discover  any  dog  under  such 
circumstances  as  to  satisfactorily  show  that 
such  dog  has  been  recently  engaged  in  killing 
or  chasing  sheep  or  other  domestic  animals 
for  the  purpose  of  killing  them,  such  person  is 
authorized  to  immediately  pursue  and  Idll  audi 
dog." 


»For  other  casw  see  asm*  topic  and  KBT-NUUBBB  In  all  Key-NuinlMred  Dlgmita  and  Indessa 
'Rehearing  denied  June  S.  1>31. 
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'  Both  secttoDs  were  enacted  fai  1860  (Laws 
1860,  p.  75),  and  apparently  neither  of  tbem 
hare  erer  been  constmed  by  this  court.  In 
tlie  Session  Laws,  tbey  are  combined  In  one 
law  which  Is  entitled:  "An  act  to  provide  for 
the  protection  of  sheep  and  other  dornestlc 
animals."  The  defendants  contend  that  the 
dog  was  dlacoTered  "in  the  act  of  killing, 
wounding,  or  chasing  sheep"  or  "nnder  aoch 
drcnmstances  aa  to  satisfactorily  show  that 
anch  dog  has  been  recently  engaged  in  Idlling 
or  dsasing  sheep,"  and  tiiat  for  such  reasons 
the  IcUling  of  the  dog  was  Justifiable  under 
section  6523,  L.  O.  li.  The  defendants  hav- 
ing admitted  the  killing  of  the  dog.  It  was  for 
them  to  prove  facts  which  would  justify  the 
klUlng.  After  reading  section  6523  to  the 
Jury,  the  court  gave  the  following  instruo- 
tlon: 

*^f  you  find  that  the  dog  in  this  case  was 
chasing  and  attempting  to  kill  the  sheep,  and 
he  was  (onnd  so  doing,  or  if  he  had  been  chas- 
ing and  killing  the  sheep  he  was  afturwards 
pursui-d  and  killed,  and  if  yon  find  this  by  the 
preponderance  of  the  testimony,  that  he  was 
so  chasing  the  sheep,  then  yon  will  find  for  the 
defendant;  on  the  other  hand,  if  yon  find  those 
are  not  the  facts,  that  he  was  not  chasing  and 
killing  the  aheep,  or  that  he  had  not  t>een  chas- 
ing or  killing  any  sheep,  then  you  will  be  en- 
titled to  find  for  the  plaintiff.  Those  are  qnea- 
tions  yon  will  thresh  ont  in  the  jnry  room. 
Apply  the  law  as  I  have  read  it  to  yon." 

J.  B.  Baton  Is  the  father  of  the  plaintlft, 
B.  B.  Eaton,  and,  on  the  morning  of  Septem- 
ber 4  started  on  foot  to  drive  21  cows,  1 
steer  and  3  young  calves  to  the  Arnold  ranch, 
about  IS  miles  distant,  and  took  the  dog 
along  to  help  drive  the  cattle.  Most  of  the 
way  the  road  was  through  the  timber.  EaUn 
says: 

"I  didn't  pay  very  much  attention  to  the  dog, 
because  whenever  the  stock  worked  out  in  the 
timber  I  could  see  him  working  on  one  side  or 
the  other  in  bringing  them  in  the  road." 

Near  the  end  of  the  Journey  the  calves  got 
tired,  lagged  behind,  and  often  lay  down  and 
caused  delay  and  made  more  or  less  trouble, 
and  Eaton  gave  his  personal  attention  to 
them,  and  the  dog  looked  after  and  herded 
tlie  older  cattle,  which  were  in  the  lead,  and 
kept  them  in  the  road.  In  their  brief,  de- 
fendants quote  and  rely  upon  the  following 
testbnony  as  conclusive  proof  that  the  dog 
was  discovered  in  the  act  of  wounding  or 
chasing  Murphy's  sheep,  or  that  it  had  been 
recently  engaged  In  chasing  the  sheep  for  the 
purpose  of  killing  them,  and  that  they  were 
legally  Jnstlfled  In  killing  the  dog.  3.  B. 
Eaton  says: 

"I  beard  a  great  roaring  sound,  and  didn't 
think  anything  then  of  the  dog.  My  cattle  were 
movins  along  on  the  road,  and  I  saw  a  band  of 
sheep  stampeded,  they  ran  across  the  road  in 
front  of  me,  perhaps  160  yards,  and  on  over 
towards  kind  of  an  open  field  there  was  there. 
•    •    •    The  shsep  had  passed  on,  and  I  sat 


there  kind  of  settling  a  few  cattle  I  had  there, 
keeping  them  quiet,  and  a  yonng  fellow  I9  the 
name  of  Lake — be  told  me  his  name  was  Lake, 
Boy  Lake— came  and  said.  Ton  had  a  dog?* 
and  I  said,  "Yes.*  'Well,'  he  said,  'yon  have  got 
no  more  dog;  I  killed  liim.'  I  said,  'What  did 
you  kill  him  for?'  'Because,'  he  said,  'I  saw 
him  after  the  sheep,  running  the  sheep.'  I 
think  he  said  he  killed  some  of  the  sheep.  Any- 
how, he  ran  after  the  sheep,  stampeded  the 
sheep;  I  think  he  said  he  killed  some.  I  said, 
'I  don't  think  he  could— I  don't  think  yon  could 
make  the  dog  kill  any.'  'Well,  he  killed  them, 
all  right' " 

The  plaintifr  Bobert  B.  Eaton  testifies: 

"I  asked  liim  what  he  killed  liim  for,  and  he 
said  it  was  in  the  heat  of  passion,  and  the  dog 
had  stampeded  the  sheep.  I  wanted  to  see  the 
dead  aheep,  and  he  said  the  dog  did  not  Idll  any, 
but  crippled  them  up." 

Speaking  of  a  conversation  with  the  de- 
fendant Lake,  the  sheriff  testifles : 

"Q.  Mr.  BoberU,  at  the  time  yon  had  this 
conversation,  was  there  anything  said  as  to 
whether  or  not  this  dog  was  chasing  sheep? 
A.  I  think  so. 

"Q.  They  said  he  was  cbasiiig  the  sheep?  A. 
I  think  he  said  that. 

"Q.  Tou  are  pretty  sure  he  said  that?  A 
Yes,  sir." 

As  to  this  conversation  B.  L,  dark  testi- 
fied: 

"Q.  Was  there  anything  said  at  that  time 
about  whether  any  sheep  were  actually  killed 
or  not?     A  Yes,  sir. 

"Q.  What  was  said?  A.  He  said  be  didn't 
kill  any  sheep;  he  said  he  had  one  sheep  down, 
but  he  didn't  km  it. 

"Q.  The  facts  were,  the  dog  had  one  sheep 
down,  but  didn't  kill  it?  A.  Yes,  sir,  that  is 
what  he  said. 

"Q.  How  many  other  sheep  did  he  say  he 
had  injured,  if  any?  A.  He  didn't  tell  us  there 
at  that  time  that  he  had  injured  any  other 
sheep.  He  said  he  was  among  the  sheep 
scattered  them,  and  that  be  bad  one  sheep 
down,  but  didn't  kill  him. 

"Q.  Sort  of  chasing  after  them?  A  That  is 
what  he  said— just  what  I  told  yon." 

WllUam  Masten  testifles  as  follows: 

"Q.  Just  answer  the  question:  At  the  time 
the  herder  struck  the  dog  and  tried  to  kill  him, 
was  he  biting  or  injuring  the  sheep,  or  chas- 
ing them?  A.  Yes,  sir;  he  was  right  in  them, 
chasing  them. 

"Q.  Do  you  know  of  yonr  own  knowledge 
about  how  many  he  bit?    A.  No,  sir;  I  do  not. 

"Q.  Do  you  know  whether  or  not  there  was 
more  than  one?    A.  Yes,  sir. 
■"Q.  There    was    about    how    many    do    you 
think?    A.  I  know  of  three. 

"Q.  Were  they  bitten  quite  badly?  A.  Yea, 
sir. 

'.*Q.  How  dose  were  yon  to  the  sheep  at  the 
time  the  dog  was  chasing  them?  A  I  was 
right  at  the  head  of  them.  We  took  them  out 
and  went  aronnd  the  head  so  they  coold  not  g« 
any  further." 
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Vernon  Uasten  gives  the  following  testi- 
mony: 

"Q.  How  did  it  come  to  be  the  dog  was  killed  ? 
A.  The  dog  was  chosiiiK  the  sheep;  we  heard 
him,  and  one  of  the  cows  got  out  in  the  band 
of  sheep,  and  Mr.  Eaton  sent  the  dog  after  the 
cow,  and  the  dog  went  after  the  sheep.  We 
were  leaving  the  sheep  browse,  and  heard  the 
dog  iMrking,  and  we  ran  up,  and  he  was  diasing 
them,  and  the  sheep  were  down.  I  come  on  to 
a  new  place,  a  place  where  there  was  hardly  any 
trees,  and  the  dog  had  a  sheep,  tearing  the 
wool  out  of  it,  and  WiUiam  <^led  the  dog,  and 
it  came  to  him,  and  Roy  Lake  took  the  dog  and 
took  a  dub  and  started  in  to  kill  him. 

"Q.  Was  the  dog  biting  the  sheep  when  he 
had  it  down?    A.  Yes,  sir. 

"Q.  Do  yon  know  how  many  he  bit?  A. 
Three. 

"Q.  Did  he  bite  them  pretty  bad?  A.  Yes, 
sir. 

"Q.  Did  they  bleed?  A.  Two  of  them,  one 
of  them  wasn't  bit  up  very  bad. 

"Q.  Two  of  them  were  bit  ap  pretty  bad, 
were  they?    A.  Yes,  sir." 

Upon  this  evidence,  the  appellants  contend 
that  they  were  entitled  to  a  directed  verdict 
In  Hinckley  v.  Emerson,  4  Cow.  (N.  Y.)  351, 
15  Am.  Dec.  383,  It  Is  said: 

"It  seems  to  be  law  that  where  a  dog  chases 
and  kills  one's  domestic  animals  on  his  land,  he 
may  kill  the  dog.  Wadhurst  v.  Damme,  Cro. 
Jac.  45;  Barrington  y.  Turner,  3  Lev.  2S.  But 
if  the  dog  merely  chases  or  bites  an  animal,  in 
order  to  justify  killing  the  dog,  it  is  necessary 
to  show  that  he  conid  not  otherwise  be  sepa- 
rated. Wright  V.  Ramscott,  1  Saund.  84.  But 
where  a  dog  is  ferocious  and  attacks  persons, 
he  may  be  killed,  being  considered  a  nuisance. 
Putnam  v.  Payne,  13  John.  Rep.  312.  The  stat- 
ute, allowing  dogs  that  attack  sheep  to  be 
killed,  recognizes  the  common-law  doctrine  as 
above  laid  down.  And  vide  Brock  t.  Copeland, 
1  Ksp.  Rep.  20B;  Bonlton  v.  Banks,  Gov.  Gar. 
264',  Rinnlon  v.  Davies,  Gov.  Car.  487.  The 
judgment  must  be  affirmed." 

From  time  Immemorial  the  law  has  recog- 
nized the  right  of  the  master  of  the  flock  to 
kill  a  sheep-killing  dog  caught  in  the  commis- 
sion of  the  act    R.  C.  L.  vol.  1,  |  70,  says: 

"Also,  owing  to  the  fact  that  sheep  owners 
are  especially  subject  to  loss  and  annoyance 
from  the  predatory  and  wolfish  instincts  of 
dogs,  it  has  always  been  held  that  a  sheep- 
stealing  dog,  found  lurking  about  or  roaming 
over  a  man's  premises  where  sheep  are  kept, 
incurs  the  penalty  of  death." 

In  1899,  Missouri  enacted  our  identical 
statute.  In  the  case  of  Reed  v.  Goldneck,  112 
Mo.  App.  310,  86  S.  W.  1104,  the  Missouri 
Court  of  Appeals  says: 

"Prior  to  the  enactment  of  Rev.  St  1899, 
§  6976,  one  was  not  justified  in  killing  a  dog, 
even  though  it  was  on  his  premises,  unless  it 
was  actually  doing  injury,  or  attempting  to 
do  injury,  and  threatening  imminent  peril  to 
the  proprietor's  domestic  animals." 

"Rev.  St  1899,  §  6976,  authorizing  the  kill- 


ing of  dogs  ^covered  In  the  act  of  kflUng, 
wounding,  or  chasing  sheep,  or  under  such  cir- 
cumstances as  to  satisfactorily  show  that  they 
have  been  recently  engaged  in  killing  or  chas- 
ing sheep  or  other  domestic  animals,  is  an  act 
of  outlawry,  not  only  against  sheep-killing  dogs, 
but  against  dogs  discovered  under  suspicions 
circumstances,  which  indicate  that  they  have 
recently  been  engaged  in  killing  or  chasing 
sheep  or  other  domestic  animals,  and  author- 
izes the  killing  of  soch  dogs,  even  by  another 
than  the  owner  of  the  animals  killed  or  injured, 
or  supposed  to  have  been  killed  or  injured." 

The  dog  in  question  was  raised  and  trained 
as  a  cattle  dog,  and  the  Jury  found  that  it 
had  a  value  of  $500,  and  there  Is  no  evidence 
that  It  ever  had  been  around  or  In  any  way 
mingled  with  sheep  previous  to  Septonbw  4. 
In  testifying  to  a  conversation  with  the  de- 
fendant Lake,  the  plaintUT  Robert  EL  Eaton 
says: 

"I  asked  him  what  he  killed  him  for,  and  he 
said  he  was  in  a  beat  of  passion  and  was  mad, 
and  the  dog  had  stampeded  the  sheep.  I 
wanted  to  see  the  dead  sheep,  and  he  said  the 
dog  did  not  tdll  any  sheep,  but  crippled  them 
up.  I  said,  'There  is  no  dead  sheep  yon  can 
show  me  7"  He  said  'No,'  but  he  said  he  was 
very  sorry  he  had  killed  the  dog,  and  he  was 
willing  to  pay  if  he  had  anything  to  pay  with, 
and  wait  until  the  boss  came,  and  chances  are 
it  would  be  straightened  up.  I  asked  him  if 
they  were  willing  to  pay  for  the  dog,  and  he 
said  he  was,  because  he  knew  he  made  a  big 
mistake  in  killing  the  dog,  bnt  he  didn't  tliink 

when  he  was  mad." 

« 

This  Is  substantially  corroborated  by  the 
evidence  of  the  sheriff  and  the  witness  Clark. 
WUliam  Masten  tesUfled: 

"Q.  Now,  William,  at  the  time  Mr.  Lake 
began  to  beat  the  dog  he  had  possession  of 
him,  and  the  dog  was  not  at  that  time  chasing 
sheep?    A.  No,  sir;    he  just  had  been. 

"Q.  He  just  had  been?    A.  Yes,  sir. 

"Q.  Yon  called  him  to  yoa  and  he  came  to 
you?     A.  Yes,  sir." 

His  brother  Vernon  says: 

"Q.  How  did  it  come  to  be  the  dog  was  killed? 
A.  The  dog  was  chasing  the  sheep,  we  heard 
him,  and  one  of  the  cows  got  out  in  the  band 
of  sheep,  and  Mr.  Baton  sent  the  dog  after  the 
cow,  and  the  dog  went  after  the  sheep.  We 
were  leaving  the  sheep  browse  and  heard  the 
dog  barking,  and  we  ran  up,  and  he  was  chas- 
ing them,  and  the  sheep  were  down.  I  come 
on  to  a  new  place,  a  place  where  there  was  hard- 
ly any  trees,  and  the  dog  had  a  sheep,  tearing 
the  wool  out  of  it,  and  William  called  the  dog, 
and  it  came  to  him,  and  Roy  Lake  took  the  dog 
and  took  a  club  and  started  in  to  kill  him. 

"Q.  You  say  some  of  the  cows  were  in  among 
the  band  of  sheep  and  the  dog  went  after  the 
cow;   was  that  the  way?    A.  Yes,  sir. 

"Q.  That  scared  the  sheep,  and  the  sheep 
began  to  run?    A.  Yes,  sir. 

"Q.  Then  after  the  sheep  began  to  run  the 
dog  got  hold  of  one  of  the  sheep,  didn't  he? 
A.  Yes,   sir. 

"Q.  How  long  did  he  hold  the  first  sheep  he 
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got  hold  of?  A.  He  Ja>t  beld  a  little  while, 
and  then  went  on. 

"Q.  Did  he  catch  another  one?    A.  Te6,  sir. 

"Q.  How  long  did  he  hold  it?  A.  He  just 
bit  it  and  knocked  it  down  and  went  on,  and 
over  a  little  further  he  had  a  sheep  down  and 
was  tearing  him  up. 

"As  soon  as  your  brother  William  called  the 
dog,  the  dog  came  right  to  him,  did  it?  A,  Yes, 
sir. 

"Q.  The  dog  was  friendly,  was  it?  A  Tea, 
sir. 

"Q.  Wasn't  attempting  to  bite  anybody?  A 
No,  air. 

"Q.  It  wasn't  attempting  to  bite  any  person, 
it  was  friendly  with  all  of  you,  and  Mr.  Lake 
took  the  dog  by  the  tail  and  beat  him  over  the 
head  with  the  big  dub?    A  Yes,  sir. 

"Q.  Did  yon  see  Mr.  Murphy  then  when  h« 
came  back  to  where  the  dog  was?    A.  lea,  sir, 

"Q.  What  was  the  dog  doing  when  you  came 
bad  to  him?  A.  He  raised  up  and  looked  at 
us,  and  the  boss  shot  him. 

"Q.  IMd  he  raise  on  his  front  feet?  A.  No, 
sir;  Just  turned  his  head  and  looked  at  ns,  and 
the  boss  shot  him. 

"Q.  And  it  wasn't  trying  to  kill  any  sheep 
when  the  boss  shot  him?    A.  No,  sir. 

"Q.  The  poor  thing  was  lying  there  trying 
to  get  ap?    A  Yes,  sir." 

Altfaoagb  as  a  defense  £be  defendants  al- 
lege that  the  sheep  were  on  lands  to  whlcb 
Murphy  was  entitled  to  possession,  there  is 
no  eridence  as  to  the  ownership  of  or  the 
right  to  the  possession  of  tlie  lands  where  fbe 
sheep  were  grazing. 

[1,2]  The  case  was  tried  In  a  sheep  and 
cattle  country.  Ite  Instructions  were  fair, 
and  the  lary  rendered  a  unanimous  rerdict 
for  the  full  amount  of  plaintiffs'  claim. 
There  is  testimony  tending  to  show  that  the 
dog  was  kind,  obedient,  intelligent,  and  well- 
trained  in  the  handling  and  driving  of  cattle. 
The  Jury  was  instructed  that  if  the  dog  was 
found  "chasing  and  attempting  to  kill  the 
sheep,"  or  if  he  '"had  been  chasing  and  kill- 
ing the  sheep,  •  •  •  and  was  afterwards 
porsnied  and  kiUed,"  it  should  then  return  a 
verdict  for  the  defendant.  The  conversation 
of  defendant  Lake  with  the  plaintiff  R.  B. 
Eaton  was  not  denied,  explained,  or  contra- 
dicted. In  this  Lake  said  that  the  dog  had 
stampeded  the  sheep,  and  that  he  was  mad 
and  in  a  lieat  of  passion,  and  that  he  was 
very  sorry  be  had  killed  the  dog,  and  was 
willing  to  pay  if  he  had  anything  to'  pay 
with,  and  that,  If  he  would  wait  until  the 
boss  came,  tbe  chances  are  it  would  be 
straightened  up,  and  that  be  knew  "he  made 
a  big  mistake  in  killing  the  dog,  but  he  didn't 
think  when  he  was  mad."'  This  was  about 
three  days  after  the  dog  was  killed,  and  the 
evidence  went  in  without  objection.  From  it 
tbe  Jury  could  find  that  through  the  stam- 
peding of  tbe  sheep  Lake  was  in  a  heat  of 
passion,  and  tbat  he  then  realized  that  be 
had  wrongfully  and  unlawfully  beaten  the 
dog,  and  was  ready  and  willing  to  pay  the 
damage.   If  Lake  was  not  Justified  in  beating 


tbe  dog,  it  miist  foOow  tbat  Mnrtfliy  was  not 
justified  in  killing  it  Tbe  evidence  also 
tends  to  show  tbat  when  Murphy  came  down 
from  the  camp  with  bis  gun  about  an  boot 
after  Lake  had  beaten  tbe  dog  that  he  was 
violent  and  very  angry,  and  In  that  condition 
when  be  shot  the  dog.  Wbea  the  plaintUEs 
proved  the  ownership  and  tbe  killing  of  the 
dog  by  the  defendants  and  its  value,  tbe  duty 
then  devolved  upon  the  defendants  to  prove 
that  it  was  killed  while  in  tbe  chasing  and 
woonding  of  tbe  sheep  or  under  sudi  circum- 
stances as  to  satisfactorily  show  tbat  It  had 
been  recently  engaged  In  tbe  chasing  and 
wounding  of  tbe  sheep  for  the  purpose  of 
killing  them,  and  it  is  true  tbat  the  conversa- 
tion with  Lake  introduced  by  the  plaintiffs 
and  the  evidence  for  tbe  defendants  is  strong 
proof  of  titat  fact  Vernon  Masten  testified 
tbat  one  of  the  cows  got  out  in  the  band  of 
sheep,  and  Mr.  Eaton  sent  tbe  dog  after  tbe 
cow,  and  the  dog  went  after  tbe  sheep,  and 
that  8<»ne  of  tbe  cows  were  in  among  tbe 
band  of  sheep,  and  tbe  dog  went  after  tbe 
cows^  and  tbat  scared  tbe  sheep,  and  tbe 
sheep  began  to  run.  From  the  nature  and 
training  of  tbe  dog,  tbe  Jury  could  infer  from 
tills  evidence  that  the  dog  went  among  tbe 
sheep  in  pursuit  of  and  for  tbe  purpose  of 
rounding  up  tbe  cow.  It  is  true  that,  al- 
though tbe  primary  purpose  of  tbe  dog  may 
have  been  to  round  up  the  cow,  tbe  evidence 
of  tbe  eyewlthesses  tends  to  show  tbat  after 
tbe  dog  got  among  the  sheep  it  commenced 
to  chase  tbem.  But  tbe  proof  Is  also  clear 
tbat  when  the  Masten  boy  spoke  to  tbe  dog, 
it  came  straight  to  him,  and  was  then  beaten 
with  a  club  by  Lake.  Tbe  jury  may  have 
found  that  tbe  dog  went  am<Hig  and  stam- 
peded the  sheep  for  the  purpose  of  rounding 
up  the  cow,  and  that  tbe  dog  was  never  ac- 
tually engaged  in  tbe  chasing  or  wounding 
of  tbe  sheep;  otherwise,  under  tbe  instruc- 
tions, It  could  not  have  returned  a  verdicti 
for  the  plaintiffs.  As  to  whether  the  dog 
was  actually  engaged  in  doing  this  was  a 
matter  of  defense.  Tbe  statute  was  Intended 
to  justify  the  killing  of  any  dog  discovered 
in  the  act  of  killing,  wounding,  or  chasing  of 
any  sheep  or  the  killing  of  any  dog  "under 
such  circumstances  as  to  satisfactorily  siiow 
that  such  dog  had  been  recently  engaged  in 
killing  or  chasing  sheep  or  other  domestic  an- 
imals for  the  purpose  of  killing  them,"  and 
tbe  jury  was  so  instructed.  Its  primary  pur- 
pose was  to  protect  tbe  flock  master  from 
dogs  that  would  cbase,  wound,  or  kill  sheep, 
and  it  devolved  upon  the  defendants  to  prove 
that  the  acts  of  the  dog  in  question  brought 
it  within  one  of  those  classes.  As  to  what 
the  dog  actually  did  and  how  it  was  done 
were  both  matters  within  tbe  exclusive 
knowledge  of  tbe  defendants  and  their  wit- 
nesses. In  view  of  tbe  statements  and  ad- 
missions of  Lake  and  the  evidence  of  Vernon 
Masten,  it  may  be  tbat  tbe  jury  did  not  be- 
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not. 


lleve  tbe  evidence  on  b^alf  of  the  defend- 
ants that  the  dog  was- actually  engaged  In 
the  chasing  or  wounding  of  the  sheep.  When 
all  of  the  evidence  Is  considered  aa  to  the 
nature,  habits,  training,  and  intelligence  of 
the  dog  and  the  statements  and  admisslcMis 
of  lsk%  and  that  at  the  bidding  of  his  mas- 
ter the  dog  went  ont  among  the  sheep  for  the 
purpose  of  rounding  up  the  cow,  with  aU  the 
surrounding  facts  and  drcunstances,  we  can' 
not  say,  as  a  matter  of  law,  that  there  Is  not 
sufilcieut  evidence  to  support  the  verdict 
The  Judgment  Is  affirmed. 

McBRIDE  and  HARBIS,  JJ.,  concur. 

BUBNETT,  C.  J.  (dissenting).  In  this  case 
there  Is  no  dispute  but  that  the  dog  m  ques- 
*tlon  chased  sheep  which  were  In  custody  of 
tbe  defendants,  bit  some  of  them,  and  was 
caught  in  the  very  act.  The  witnesses  for 
the  defendants  are  corroborated  In  a  degree 
on  tills  point  by  the  testimony  of  the  princi- 
pal witness  for  the  plaintiff,  who  saw  the 
sheep  stampeded  in  tbe  direction  of  tbe  place 
where  tbe  dog  was  killed. 

Section  dS39,  Or.  L.,  la  quite  plain,  read- 
ing thus: 

"If  any  person  shall  discover  any  dog  in 
the  act  of  killing,  wounding,  or  cbaging  any 
•heep  or  other  domestic  animals  in  any  portion 
of  this  state,  or  shall  discover  any  dog  under 
such  circumstanceB  as  to  satisfactorily  show 
that  such  dog  has  been  recently  engaged  in 
killing  or  chasing  sheep  or  other  domestic  ani- 
mals for  tile  purpose  of  killing  ■  them,  such 
person  is  authorized  to  inuuedlateiy  pursue  and 
kill  such  dog." 

It  is  argued  that  because  one  of  the  de- 
fendants stated  that  he  was  sorry  he  Idlled 
the  dog  and  offered  to  pay  for  him,  his  atti- 
tude thus  expressed  is  to  be  talien  as  evl- 
i&ux  that  tbe  dog  was  not  killing  sheep. 
This  argument  is  fallacious.  While'  the  de- 
fendants, who  discovered  the  dog  chasing 
and  biting  tbe  sheep,  had  a  right  to  kill  him 
as  they  did,  they  were  not  obliged  to  do  so, 
and  their  regret  at  not  having  pursued  mild- 
er measures  is  not  In  any  sense  a  surrender 
of  their  actual  statutory  right  to  take  the  ex- 
treme remedy.  The  question  of  excessive  de- 
fense of  one's  property  is  not  Involved. 
When  any  dog  of  whatever  value  is  caught 
"in  the  act  of  killing,  wounding  or  chasing 
any  sheep,"  the  statute  marks  him  for  slaugh- 
ter at  the  hands  of  whoever  catches  him. 

The  circuit  court  ought  to  have  allowed 
tbe  motion  of  the  defendants  for  a  directed 
verdict  In  their  favor,  at  the  close  of  all  the 
evidence  in  the  case,  and  the  Judgment 
should  be  reversed,  with  directions  to  enter 
Judgment  for  the  defendants ;  there  being  no 
testimony  whatever  in  the  record  to  sustain 
the  verdict. 

For  these  reasons  I  dissent  from  the  opin-  j 
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ion  of  Mr.  JusUce  JOHNS. 


BOORD  V.  KAYLOR. 

(Supreme  Court  of  Oregon.    April  26,  1921.) 

1.  Fraud  «=34 1— Allegations  essential. 
In  an  action  for  deceit,  the  complaint  most 

show  that  the  alleged  representations  were 
false,  that  defendant  knew  them  to  be  false, 
or  made  them  recklessly  of  his  own  knowledge, 
without  knowing  whether  they  were  tme  or 
false;  that  he  so  made  them,  intending  that  tlie 
party  to  whom  they  were  made  should  act  upon 
them,  and  that  such  party  accepted  them  aa 
true,  and  acted  upon  them  to  his  damage. 

2.  Fraud  «=»4I— ComplalBt  held  safflolMt 
In  an  action  for  deceit  in  fraudulently  in- 

ducing  plaintiff  to  buy  a  relinquishment  of  a 
govemmMit  land  entry,  complaint  held  to  al- 
lege suf&ciently  that  defendant's  representa- 
tions were  false,  that  be  knew  they  were  false, 
or  made  them-  recklessly,  that  be  intended  them 
to  be  acted  upon,  and  that  they  were  acted 
upon. 

3.  Fraud  «=»  1 3  (2)— Representation  as  to  re> 
linqulshment  of  government  land  entry  heM 
actionable. 

Where  the  filings  on  government  land  were 
a  matter  of  record,  and  on  inspection  of  the 
records  would  have  disclosed  another  filing  on 
land  covered  by  tliat  of  M.,  and  that  a  contest 
was  pending,  defendant's  assurance  to  plaintiff 
that  he  had  investigated  the  filing  at  the  land 
office,  and  that  a  relinquishment  from  M.  and 
filing  by  plaintiff  would  give  a  preference  right, 
was  either  knowingly  false  or  recklessly  made. 

4.  Fraud  ®=32&— Immaterial  to  whom  plaintiff 
paid  money,  or  whether  defendant  received 
benefit. 

Where  defendant  induced  plaintiff,  by  false 
representations,  to  buy  a  worthless  relinquish- 
ment of  a  government  land  entry,  it  was  imma- 
terial on  the  question  of  liability  whether  plain- 
tiff paid  the  money  to  B.  individually  or  aa  de- 
fendant's agent,  or  to  the  party  making  the  fil- 
ing, or  whether  defendant  hod  the  benefit  of 
the  money. 

5.  Appeal  and  error  «=»I050(I )— Evldeaoe  <e=> 
130— Judgment  roll  In  action  between  defend- 
ant and  third  -  person  held  Inadmissible  and 
prejudicial. 

In  an  action  for  deceit  in  the  sale  of  a  re- 
linquishment of  a  government  land  entry, 
where  defendant  claimed  that  what  he  did  was 
out  of  courtesy  to  a  third  person,  and  on  cross- 
examination  denied  that  he  sold  any  other  re- 
linquishments tbe  same  year,  the  judgment  roll, 
in  an  action  brought  against  defendant  by  a 
third  person  for  damages  in  a  similar  transac- 
tion, was  res  inter  alios  acta,  and  not  admissi- 
ble, even  if  plaintiff  had  a  right  to  show  by 
proper  testimony  that  defendant  did  sell  other 
relinquishments,  and  its  admission  was  prej- 
udicial. 

Department  1. 

Appeal   from   Circnit   Goart,   Mnltnomali 
County;   O.  U.  Gantenbelm,  Judge. 

Action  by  Edward  B.  Boord  against  L.  B. 
1  Kayior.    From  a  Judgment  for  plaintiff,  de- 
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Cendant  appeals.     Serened  and  remanded, 
with  directlona. 

This  Is  an  action  for  deceit  In  fraudulent- 
ly inducing  plaintiff  to  pay  for  a  relinQnisb- 
ment  of  a  timber  and  stone  'entry  upon  the 
northeast  quarter  of  section  26,  township  21 
south  of  range  3  west  of  the  Willamette 
Meridian  In  lAne  county.  The  complaint 
contains  a  lengthy  detail  of  the  facts  leading 
ap  to  the  purchase  of  the  relinquishment, 
th«  substance  of  which  is  as  follows:  About 
November  30,  1919,  defendant  caused  to  be 
Inserted  in  a  Portland  daily  newspaper  an 
advertisement  offering  for  sale  certain  home- 
stead relinquishments,  wliich  advertisement 
as  follows: 


"Two  homestead  rellnqaiBliments  for  $600.00 
each,  8,000,000  timber  on  each,  close  to  neigh- 
bors, 3  sawmilla,  and  railroad;  will  bring  $10,- 
OOO  each,  soon  as  patented;  it  is  merit  40i6 
Merchants'  Tnut  BIdg." 

Plaintiff,  being  desirous  of  procuring  a 
tract  of  government  land,  answered  the  ad- 
vertisement in  person,  and  met  the  defend- 
ant, who  informed  him  that  he  had  the  re- 
Unqnishments  for  sale,  and  that  the  parties 
who  had  the  same  had  made  valid,  lx>na  fide 
filings  on  the  land  described  therein,  which 
filings  were  upon  vacant  government  land 
open  for  settlement,  and  that  plaintiff  by 
procnrlng  either  of  them  and  by  filing  them 
wltb  bis  application  to  make  a  homestead 
entry  on  land  covered  by  such  rellnqfaish- 
raent  woold  acquire  a  prior  right  to  said 
lands;  that  the  defendant  had  made  the 
necessary  investigation  to  ascertain  the  va- 
lidity and  priority  of  the  filings  of  the  par- 
ties; that  they  were  in  all  respects  regular, 
and  that  the  parties  holding  said  rellnqaish- 
ments  had  by  filing  on  said  land  acquired  a 
prior  right  thereto.  The  complaint  contlnaeB 
as  follows: 

"That  plaintiff  informed  defendant  that  he, 
the  said  plaintiff,  was  interested  in  procuring 
one  of  the  relinqnisIunentB,  to  wliidi  the  de- 
fendant had  referred,  providing  the  land  cov- 
ered thereby  was  as  represented  by  defendant, 
and  tlie  relinqnishment  would  enable  him  to 
procure  a  filing  on  the  land  covered  thereby, 
prior  to  any  other  claims  thereto.  Wherenpon, 
defendant  informed  plaintilf  that  he,  the  plain- 
tiff, wonid  be  amply  protected  by  relying  upon 
Mud  relinqaisbment,  and  directed  plaintiff  to 
go  to  Cottage  Grove,  Or.,  where  he  Would  meet 
one  "Warren  Beatty,  who  would  show  him  the 
land.  Defendant  further  informed  plaintiff  that 
tbe  price  of  said  relinquishments  was  $500 
each. 

'^That  the  lands  covered  by  said  relinquish- 
ments were  situated  in  the  Rosebnrg,  Or.,  land 
district,  and  plaintiff's  home  was,  at  that  time, 
at  McMiimviUe,  Or.  Defendant  further  in- 
formed plaintiff  that  it  woold  be  unnecessary 
for  plaintiff  to  go  to  the  land  office  to  look  up 
tbe  records  of'  the  land  office  there,  regarding 
tbe  lands  covered  by  said  relinquishments,  be- 
canse  defendant  bad  made  an  investigation  re- 
garding the  same,  and  that  the  records  showed 
that  the  parties  owning  said  rdinqnishments 
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had  a  good  and  sabslstent  right  to  tbe  Isnds 

covered  thereby,  whldi  right,  according  to  the 

defendant,  was  prior  to  any  and  all  other  rights 

to  said  land. 

"That  defendant  informed  plaintiff  that  one 
of  the  relinquishments  which  he  had  for  ssle. ' 
covered  the  northeast  quarter  of  section  26, 
tovmship  21,  south,  range  3  west,  and  furnished 
to  plaintiff  said  description,  and  advised  plain- 
tiff regarding  the  same  as  hereinbefore  alleged. 

"That  the  representations  made  by  defend- 
ant to  plaintiff  regarding  his  investigation  and 
the  conditions  of  the  records  of  the  land  office 
at  Boseburg,  Or.,  as  to  the  lands  covered  by 
the  relinquishments  hereinbefore  referred  to, 
were  made  by  the  defendant  for  the  purpose 
of  having  plaintiff  rely  tiiereon,  and  plaintiff 
did  rely  thereon,  and  believed  said  representa- 
tions to  be  true,  and,  relying  thereon,  and  be- 
lieving said  representations  to  be  true,  plain- 
tiff did  as  directed  by  defendant,  and  met  said 
Beatty  as  requested  by  defendant,  and  the  said 
Beatty,  under  the  direction  of  the  defendant, 
showed  plaintiff  the  lands  hereinbefore  specifi- 
cally described. 

"That  said  land  herelnl>efore  described  was 
satisfactory  to  plaintiff.  That  thereafter  and 
on  or  about  December  16,  1016,  plaintiff  paid 
to  defendant  the  sum  of  $600  for  <me  of  the 
relinquishments  referred  to  by  defendant. 

"That  thereupon  an  application  was  made  by 
plaintiff  to  be  permitted  to  make  a  homestead 
entry  upon  the  lands  hereinbefore  spedfically 
des<»1bed,  which  said  ^>plication,  together  with 
the  reUnqnishment  for  said  land,  together  with 
fees  for  filing  said  M>pUcation,  was  sent  to 
the  registrar  and  receiver  of  the  land  office  at 
Roseburg,  Or.,  for  filing. 

"That  on  or  about  the  aoth  day  of  December, 
1916,  plaintiff's  application  for  homestead  en- 
try on  the  land  above  described,  together  with 
relinquishment  for  said  land  as  hereinbefore 
referred  to,  were  presented  to  the  registrar 
and  receiver  at  Roseburg,  Or.,  for  filing.  That 
the  relinquishment  pnrchased  by  plahitiff  as 
hereinbefore  alleged  purported  to  be  the  re- 
linquishment of  Charies  Bl  Miller. 

"That  thereafter  such  proceedings  were  had 
and  done  that  the  Secretary  of  the  Interior 
for  the  Qeneral  Land  Office  held  that  the  ap- 
plication filed  by  the  CaUfomia  and  Oregon 
Lisnd  Company  to  acquire  the  land  covered  by 
said  relinquishment  under  the  Forest  Reserve 
lien  Act  was  prior  in  time  and  superior  in  right 
to  the  filing  made  by  Charles  B.  Miller,  and 
that  the  said  Charles  B.  Miller  bad  acquired 
no  right  to  said  land,  and  consequenUy  plaintiff 
had  not,  by  filing  the  rdinquisbment  of  said 
Miller  and  making  an  application  for  a  home- 
stead entry,  acquired  any  right  to  said  land. 

"That  plaintiff  did  not,  at  any  time,  make  an 
investigation  of  the  records  of  the  land  office 
at  Roseburg,  Or.,  because  of  defendant's  rep- 
resentations, and,  had  defendant  not  made  such 
representations,  plaintiff  would  not  liave  paid 
said  $600  or  any  part  tttereof  without  fir^t  in- 
vestigating the  record  of  the  laud  office  con- 
cerning the  lands  covered  by  such  relinquish- 
ment. 

"That  an  investigation  of  the  records  at 
Roseburg,  Or.,  woold  have  disposed  the  facts 
hereinbefore  slleged  regarding  said  Miller's 
right  to  said  land,  and  plaintiff  would  not  have 
paid  said  money,  had  the  facts  regarding  Mill- 
er's  right  to  said  land  bees  known  to  Um. 
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That  by  reason  of  reprMcntations  made  bj  de- 
fendant, plaintiff  has  been  damaged  in  the  anm 
of  $500." 

The  defendant  answered,  denying  gmeral- 
ly  every  allegation  of  tlie  complaint,  and  by 
way  of  separate  answer  set  forth  in  sub- 
stance the  following: 

"That  prior  to  the  30th  day  of  November, 
1916,  one  Warren  Beatty,  who  was  a  timber 
craiser  by  occupation,  and'  whom  plaintiff  had 
previously  known  aa  such,  and  who  had  at 
various  times  theretofore  borrowed  small  sums 
of  Q>oney  from  the  defendant,  informed  the  de- 
fendant that  he  had  a  homestead  relinquishment 
for  sale,  and  that  he  wanted  to  borrow  some 
more  money  from  defendant  to  advertise  the 
sale  of  said  homestead  relinquishment  and  take 
a  trip  to  Roseburg,  and  defendant  refused  to 
extend  him  any  further  credit,  but  requested 
of  said  Mr.  Beatty  that  if  he  give  him  a  de- 
scription of  said  homestead  relinquishment  so 
he  could  satisfy  himself,  before  he  would  loan 
him  any  further  money,  that  said  homestead 
relinquishment  was  intact,  and  thereupon  said 
defendant  sent  a  tdegram  to  the  receiver  of 
the  United  States  Land  OfSce  as  follows  to  wit: 
'Receiver  U.  S.  Land  Office,  Roseburg,  Oregon. 
Have  the  present  parties  valid  filings  on  the 
following  land,  lots  1,  2,  7,  8,  section  28,  town- 
ship 21  south,  2  west,  and  northeast  quarter  of 
section  26,  township  21  south  3  west  wire  im- 
mediately my  expense.' 

"That  in  response  to  said  telegram  the  de- 
fendant received  the  following  message:  'L. 
R.  Kaylor,  Portland,  Oregon.  Bntries  have 
been  allowed  and  are  still  intact  for  the  land 
described  by  your  telegram  such  filing  rejected 
pending  on  appeal  for  same  land  contest,  pend- 
ing against  entry  for  lots  one,  two,  seven  and 
eight,  section  twenty-eight,  twenty-one,  two 
west' 

"That  the  first  telegram  contained  the  de- 
scription of  other  real  estate  besides  the  real 
estate  involved  in  this  suit,  and  the  first  clause 
of  the  second  telegram  is  in  answer  to  the  in- 
quiry concerning  the  real  estate  in  question. 

"That  after  defendant  had  received  said  tele- 
gram he  advanced  to  said  Mr.  Beatty  a  further 
sum  of  money,  and  thereafter  said  Beatty  re- 
turned to  the  defendant's  office  and  informed 
him  that  he  had  given  the  defendant's  office  as 
the  place  to  make  inquiries,  as  he  would  be  out 
of  the  dty. 

"Several  days  thereafter  the  plaintiff  hereih 
called  at  the  defendant's  office  and  made  in- 
quiry concerning  said  advertisement,  and  de- 
fendant then  and  there  informed  the  plaintiff 
that  said  Mr.  Beatty  had  said  homestead  re- 
linquishment for  sale,  and  that  he  did  not  know 
anything  about  the  land  or  its  character,  and 
that  Mr.  Beatty  had  gone  to  Roseburg,  where 
he  could  find  him,  and  showed  to  the  plaintiff 
at  tliat  time  the  telegram  he  bad  sent  to  the 
United  States  land  office  at  Roseburg,  and  the 
answer  he  had  received  thereto,  and  further 
informed  the  plaintiff  that  according  to  that 
telegram  the  filing  was  intact,  and  he  saw 
no  reason  why  he  would  not  obtain  a  good  fil- 
ing as  soon  as  the  relinquishment  waa  filed. 
That  within  a  day  or  two  thereafter  defendant 
received  a  telephone  call  from  Mr.  Beatty  at 
Roseburg,  inquiring  as  to  whether  or  not  there 
waa  any  response  to  his  advertisement,  and 
defendant  informed  him  that  the  plaintiff  liad 


called  and  left  his  address  as  MdflnnrHle,  Or., 
and  said  Beatty  thereupon  requested  defendant 
to  call  the  plaintiff  by  phone  and  tell  him  to 
come  to  Roseburg,  where  he  would  meet  him, 
which  defendant  did. 

"That  thereafter  said  Beatty  came  to  de- 
fendant's office,  and  informed  him  that  he  Iiad 
closed  a  deal  and  wanted  to  settle  with  him 
for  the  money  he  owed  him,  and  thereupon  he 
handed  defendant  a  check  for  $600,  payable 
to  his  order,  and  requested  said  defendant  to 
put  said  check  through  his  bank  for  collection, 
which  he  did.  Tliat  several  days  thereafter 
said  Beatty  called  at  defendant's  office  and  in- 
quired if  said  check  had  been  collected  at  the 
bank,  and  requested  defendant  to  give  him  one 
check  for  $275  and  one  for  $47,  being  the  dif- 
ference of  the  $500  check  and  what  was  dde 
defendant  from  him  for  money  loaned. 

"Tbat  defendant  did  not  Imow  the  party,  nor 
his  name  who  held  the  filing  on  said  homestead 
relinquishment,  and  had  no  dealing  with  him, 
directly  or  indirectly,  and  had  no  connection 
whatsoever  with  said  Beatty,  or  any  one  else 
in  this  transaction,  nor  did  he  receive  any  mon- 
ey realized  out  of  said  transaction,  and  all  de- 
fendant had  to  do  with  it  was  and  is  as  here- 
inbefore alleged,  and  not  otherwise.  That  de- 
fendant has  not  seen  or  heard  from  ssid  Beatty 
for  many  months,  but  has  heard  that  he  was 
in  the  army." 

The  new  matter  In  the  ansRer  was  put  at 
Issue  by  a  reply.  There  waa  a  trial  to  a 
jury,  resulting  In  a  verdict  and  judgment  for 
plaintiff  for  $500  and  costs,  from  *hlch  the 
defendant  appeals. 

L.  E.  Schmltt,  of  Portland,  for  appellant. 

J.  O.  Bailey,  of  Portland  (Perkins  & 
Bailey,  of  Portland,  oa  the  brleQ,  for  re- 
spondent. 

McBRIDB,  3.  (after  stating  the  facts  aa 
above).  There  Is  an  objection  that  the  com- 
plaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  for  this  rea- 
son we  have  given  the  substance  of  the 
pleadings  more  fully  than  would  otherwise 
have  been  required.  There  was  no  demur- 
rer, and,  this  being  the  case,  the  court  after 
verdict  will  be  slow  to  hold  that  there  was 
no  Issue  to  be  tried.  If,  taking  the  complaint 
by  Its  four  corners.  It  can  reasonably  be  con- 
strued to  state  an  issue,  even  though  the 
statement  may  be  indefinite. 

[1]  In  actions  of  tills  character  the  com- 
plaint most  show:  (1)  Tliat  the  repres«ita- 
tlons  were  false;  (2)  that  the  defendant  ei- 
ther knew  them  to  be  false,  or  made  them 
recklessly  as  of  his  own  knowledge,  without 
knowing  whether  they  were  tnie  or  false; 
(3)  that  he  so  made  them.  Intending  that  the 
party  to  whom  they  were  made  ^ould  act 
upon  them;  (4)  that  the  party  to  whom  they 
were  made  accepted  them  as  true,  and  acted 
upon  them  to  his  damage.  LIndstrom  v.  Na- 
Uonal  Life  Ins.  Co.,  84  Or.  688,  165  Pac.  675, 
and  cases  there  cited. 

[2, 3]  As  to  the  first  requisite^  it  appears 
from  a  laborious  analysis  of  the.  whole  coin- 
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plaint  that  Oie  representatloiis  were  false; 
tbat  llUler,  whoee  relinquishment  plaintiff 
was  bnjrlng,  did  not  have  a  valid  filing,  bnt 
that  the  Oaltfornia  &  Oregon  Land  Company 
bad  a  filing  which  was  prior  In  time  and 
superior  In  right  to  that  of  Miller,  so  that 
the  latter's  relinquishment  was  worthless  to 
plaintiff,  and  gave  him  no  rights  whatever  to 
a  valid  filing  on  the  land. 

Concerning  the  second  requirement.  It  ap- 
Iiears  from  the  complaint  that  the  filings 
were  a  matter  of  record  In  the  land  office  at 
Roseburg,  and  that  an  Inspection  of  those 
records  would  have  disclosed  the  fact  that 
the  California  &  Oregon  Land  Company  had 
a  filing  upon  the  land  covered  by  Miller's 
filing,  and  that  a  contest  of  that  filing  was 
poiding  on  appeal  before  the  (General  Land 
Office  In  Washington;  so  that  when  def aid- 
ant assured  plaintiff  that  he  had  Investigat- 
ed Miller's  filing  at  the  Rosehurg  land  office, 
and  that  a  relinquishment  from  Miller  and  a 
filing  by  plaintiff  would  give  him  a  prefer- 
ence right  to  the  land,  he  either  stated  that 
which  he  knew  to  be  false,  or  recklessly 
made  a  statement  which  was  false  in  fact. 
That  he  intended  his  representations  to  be 
acted  upon  sufficiently  appears  from  the  al- 
legation that  he  Informed  plaintiff  that  It 
would  be  unnecessary  for  plaintiff  to  go  to 
the  land  office  to  look  up  the  records,  be- 
cause he  had  himself  made  an  Investigation 
regarding  them  which  showed  that  the  par- 
ties claiming  under  the  filings  (Miller's  filing 
bdng  one  of  those  referred  to)  had  a  good 
subsisting  right  thereto.  That  plaintiff  acted 
upon  these  representations,  and  parted  with 
his  money  on  the  strength  of  them,  is  suffi- 
ciently alleged.  Therefore,  although  the 
complaint  Is  far  from  being  a  specimen  of 
artistic  pleading,  It  does  In  an  indefinite  way 
embody  those  requisites  which  courts  have 
held  necessary  in  an  action  of  this  charac- 
ter, and  In  the  absence  of  a  demurrer  It  la 
sufficient  to  uphold  a  verdict 

[4]  Much  of  the  time  of  the  court  was 
taken  up  with  the  question  as  to  who  receiv- 
ed the  money  paid  by  plaintiff  for  the  relin- 
quishment, which  was  In  tact  an  Immaterial 
matter,  except  as  It  might  tend  to  show  the 
rdatlons  of  the  parties.  If  plaintiff  was  in- 
duced by  the  false  representations  of  de- 
fendant to  buy  a  worthless  relinquishment. 
It  does  not  make  a  particle  of  difference 
whether  he  paid  the  money  therefor  to  Beat- 
ts  as  defendant's  agent,  to  Beatty  individu- 
ally, or  to  Miller.  Mor  is  It  material  wheth- 
er or  not  the  defendant  had  the  benefit  of 
the  money.  The  wrong  committed  did  not 
consist  In  making  misrepresentations  for  de- 
fendant's benefit,  but  in  making  false  repre- 
sentations with  Intent  to  Induce  plaintiff  to 
part  with  his  money  to  some  person;  wheth- 
er that  pefi^n  was  defendant  or  Beatty,  Is  a 
matter  of  no  consequence.  If  I  lead  a  blind 
man  Into  an  open  well,  my  tort  Is  no  leas 
because  the  well  belongs  to  somebody  else. 


KATLOK 
P.> 

"While  In  a  majority  of  cases  defendant  has 
been  a  gainer  by  reason  of  his  frand.  It  is  net 
essential  to  his  liability  that  he  should  obtain 
any  benefit  or  advantage  from  the  transactioa 
into  which  he  has  led  plaintiff."  20  Cyc.  48, 
and  cases  there  cited. 

WhUe  there  was  some  testlmMiy  from 
which  the  Jury  might  well  have  Inferred  that 
defendant  and  Beatty  were  acting  in  concert, 
such  proof  was  not  absolutely  necessary  to  a 
recovery,  and  a  discussion  of  the  question  of 
the  admissibility  of  evidence  of  Beatty's  dec- 
larations Is  unnecessary.  There  is  no  evi- 
dence that  he  made  any  statement  to  plain- 
tiff as  to  the  validity  of  the  relinquishments, 
or  did  anything  to  Induce  plaintiff  to  pur- 
chase, beyond  showing  him  the  land. 

[6]  Several  objectlcns  were  saved  by  de- 
fendant to  the  rulings  of  the  court  on  the 
admission  of  letters  and  communications 
from  the  General  Land  Office,  which  objec- 
tions we  deem  not  well  taken.  There  Is  one 
objection,  however,  which  we  think  was  well 
taken,  and  by  reason  of  which  we  are  reluc- 
tantly compelled  to  send  the  cause  back  for 
another  triaL  On  cross-examination  the  de- 
fendant denied  that  he  caused  the  adverttae- 
ment  herein  quoted  to  be  published  or  that 
he  knew  anything  about  it,  and  claimed  that 
It  was  prepared  and  published  by  Beatty. 
He  also  claimed  that  he  had  not  been  en- 
gaged In  the  real  estate  business  except  to 
the  extent  of  buying  and  selling  land  on  his 
own  account,  and  that  he  did  not  advertise 
any  homesteads  for  sale  in  1916.  The  tenor 
aC  his  testimony  was  to  the  effect  that  he 
was  not  engaged.  In  or  familiar  with  the 
business  of  buying  and  selling  homestead  re- 
linquishments, and  that  what  he  did  in  the 
matter  of  the  instant  ccmtentlon  was  out  of 
courtesy  to  Beatty.  Counsel  for  plaintiff 
then  asked  him  If  he  remembered  the  case  of 
Julia  Cllne  v.  L.  R.  Kaylor  and  J.  W.  Boyer, 
brought  in  Multnomah  county,  wherein  the 
complaint  alleged  that  "Ia  R.  Kaylor,  on  or 
about  the  1st  day  of  September,  1916,  caused 
to  be  inserted,"  etc.,  reciting  an  advertise- 
ment similar  to  the  one  In  the  case  at  bar, 
and  stated  that  he  wished  to  offer  It  for  the 
purpose  of  Impeaching  the  wltnc%,  to  show 
to  the  jury  that  in  other  Instances  defendant 
had  caused  relinquishment  advertisements  to 
be  put  in  the  papers,  and  to  show  that  de- 
fendant had  been  engaged  In  that  business. 
Counsel  for  plaintiff  then  offered  the  entire 
Judgment  roll  In  that  case,  whldi  was  one 
brought  for  damages  upon  a  transaction  sim- 
ilar to  this,  and  In  which  there  was  a  ver^ 
diet  with  Judgment  against  both  defendants. 
The  Judgment  roU  was  admitted  over  the 
objection  of  counsel  for  defendant  The 
question  asked  the  witness,  as  to  whether  he 
had  sold  other  relinquishments  In  1916  was 
collateral,  or  at  least  only  remotely  relevant 
to  the  main  Issue,  while  counsel  had  a  right 
to  ask  it  and  perhaps  in  view  of  the  previ- 
ous testimony  of  defendant  on  direct  ezami- 
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nation  had  a  rigtit  to  Show  Ity  proper  testi- 
mony that  be  had  In  fact  sold  other  relin- 
quishments In  1916,  the  Judgment  roll  in 
Cline  ▼.  Kaylor  was  Inadmissible  for  that  or 
any  other  purpose,  being  res  inter  alios 
acta,  and  as  to  persons  not  parties  to  the 
record  being  no  evidence  of  any  fact  IdtoIt- 
ed  in  the  present  nxitroversy.  Its  Introduc- 
tion was  highly  prejudicial  to  the  defendant. 
The  statement  of  the  defendant  that  he  had 
advertised  no  relinquishments  in  1916  was 
drawn  out  on  cross-examination,  and  had 
little  reteTancy  to  the  controversy  as  to 
whether  or  not  he  had  made  false  represen- 
tations to  the  plaintiff  in  respect  to  the  In- 
stant transaction.  The  Introduction  of  the 
Judgment  roll  in  the  Cline  Case  simply 
amounted  to  an  attempt  to  show  that  be- 
cause a  Jury  had  found  that  he  made  false 
representati<ws  to  Mrs.  Cline,  it  was  there- 
fore probable  that  he  had  been  guilty  of  like 
representations  in  the  present  instance.  It 
la  true  that  counsel  for  plaintiff  ostensibly 
tendered  it  for  another  purpose,  but,  as  al- 
ready shown,  the  avowed  purpose  was  to  Im- 
peadi  the  testimony  of  the  witness  upon  a 
collateral  matter,  which  the  law  does  not 
usually  encourage.  The  objections  to  the  in- 
structions of  the  court  are  without  merit, 
but  for  the  error  In  admitting  in  evidence 
the  judgment  roll  in  the  case  of  Cline  v. 
Kaylor  we  are  compelled  to  reverse  this  case, 
which  will  be  remanded  to  the  circuit  court, 
with  directions  to  grant  a  new  triaL 

BURNETT,  a  J„  and  JOHNS  and  HAB- 
nis,  33^  concur. 


(100  Or.  663) 

KIRK  V.  MULLEN  at  ax.* 
(Supreme  Court  of  Oregon.    April  19,  1921.) 

1.  Guardiaa  and  ward  «ss>4&— Gnardiaa  not  aa- 
tborlzed  to  maJte  contract  blading  ward's  m- 
tate  In  first  Instance. 

A  guardian  is  not  authorized  to  enter  into 
a  contract  which  will  bind  the  ward's  estate  In 
tile  first  instance,  except  to  mortgage  the  ward's 
land  for  certain  purposes,  under  Or.  L.  |  1328, 
and  where  such  a  liability  is  incurred  for  the 
benefit,  or  on  behalf  of  the  ward,  it  is  primarily 
the  guardian's  contract,  and  the  guardian,  and 
not  the  one  with  whom  he  contracts,  must  looli, 
in  the  first  instance,  to  the  ward's  estate  for 
compensation. 

2.  Infants  «s>34'— CIroalt  coart  Jndoment  or- 
dering sale  ot  Infant's  land  void  for  lack  of 
Jarisdiotlon. 

Judgment,  attachment,  and  sale  of  Infant's 
land  in  an  action  in  the  circuit  court  held 
absolutely  void,  such  court  having  no  jurisdic- 
tion, in  view  of  Or.  Ij.  |  986,  giving  the  county 
court  ezduBtve  Jurisdiction  of  the  sale  of  an 
infant's  property. 


3.  Records  <s=»0(lf)— Reglstratlaa  praoaedlags 
by  porohasart  at  void  sale  of  lafaafa  land, 
without  notloa  to  Infant,  sat  asid*. 

Registration  proceedings  taken  by  par- 
chasers  of  infant's  land  at  sale  under  Judgment 
of  circuit  court,  void  for  want  of  Jnrisdictioa, 
without  the  infant  having  been  made  a  party 
to  such  proceedings,  should  be  set  aside. 

4.  Judicial  sales  <s=>3l(3)— Conflraiatloa  does 
not  validate  sale  on  Jadgmaat  vaid  for  waat 
of  Jarisdiotlon. 

A  confirmation  cures  Irregularities,  but  it 
cannot  render  valid  a  sale  upon  a  Judgment 
void  for  want  of  Jurisdiction  in  the  court  to 
render  It,  or  upon  process  which  the  court  had 
no  Jurisdiction  to  employ. 

5.  infants  «=339  —  Coaflraiatloa  of  sberWs 
sale  under  void  Judgnient  did  not  validate  sal*. 

Circuit  court's  confirmation  of  sale  of  in- 
fant's land  under  a  Judgment  of  such  court 
void  for  want  of  Jurisdiction,  did  not  validate 
the  sale. 

Department  1. 

Appeal  from  Circuit  Court,  Marion  County; 
George  Q.  Bingham,  Judge. 

Suit  by  Joseph  yr.  Kirk  against  a  S.  Mul- 
len and  wife.  Decree  for  defendants,  and 
plaintiff  appeals.   JReversed,  and  rendered. 

This  Is  a  suit  to  remove  an  alleged  dond 
on  the  title  of  plaintiff  to  certain  real  prop- 
erty claimed  by  plaintiff,  and  to  have  de- 
clared void  a  Judgment  and  sale  of  the  prem- 
ises whereby  the  defendants  claim  title;  also 
to  have  set  aside  and  declared  void  a  decree 
in  a  registration  proceeding  whereby  defend- 
ants claim  that  their  title  has  been  confirmed. 
The  facts  as  alleged  in  the  complaint  and 
disclosed  in  the  pleadings  are  as  follows:  On 
January  26,  1903,  the  plaintiff,  being  then  a 
minor,  was  the  owner  of  about  20  acres  of 
land  in  Marion  county,  his  mother  and  guard- 
Ian,  Matilda  Haas,  being  the  owner  of  adjoin- 
ing land.  On  December  19,  1905,  the  guard- 
ian, acting  on  her  own  behalf,  and  assuming 
to  act  as  guardian  for  plaintiff,  and  in  con- 
Junction  with  M.  J.  Raymond  entered  into  a 
contract  with  Benjamin  Schwarz  &  Sons  for 
the  cultivation  and  sale  to  them  of  20,000 
pounds  of  hope,  said  hops  to  be  grown  on  the 
lands  of  Mrs.  Haas  and  the  plaintiff.  On 
March  8,  1906,  Mrs.  Haas,  as  guardian,  filed 
a  petition  In  the  county  court  of  Marion 
county,  setting  forth  the  fact  that  she  bad 
entered  into  said  contract,  and,  through  in- 
advertence, had  failed  to  obtain  an  order  of 
the  county  court  authorizing  her  to  do  so. 
She  alleged  that  she  had  planted  upon  said 
minor's  premises  about  12  acres  of  hops,  and 
had  a  like  acreage  upon  her  own  land,  ad- 
Joining,  and  that  a  profit  could  be  made  for 
the  minor,  and  it  would  be  to  the  best  inter- 
ests of  his  estate  to  permit  the  guardian  to 
proceed  with  said  contract;  and  asked  the 
court  to  ratify  and  confirm  her  action  In 
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execatlag  tlie  nme,  wUdi  was  done.  On 
March  14,  190S,  and  thereafter,  the  guardian 
atteD4>ted  to  carry  ont  the  contract,  which 
proTided,  among  other  things,  that  Schwars 
&  Sons  Bhonid  advance  moneys  for  the  cnl- 
tivatlon  and  picking  of  said  hope,  wlilch  ad- 
rances  were  to  be  taken  ont  of  the  purdiase 
price,  and,  farther,  that  in  case  the  sellers 
failed  to  carry  out  their  contract  to  calttvate 
and  deliver  the  hops,  sach  advanoea  were  to 
be  repaid  with  interest  Mrs.  Haas  failed, 
to  some  extent  at  least,  to  carry  oat  the  ooo- 
tract,  and  a  controversy  arose  between  her 
and  Schwan  &  Sons,  relating  to  repayment 
of  the  advances,  which  was  settled  by  her 
giving  a  promissory  note  for  9200,  the  amount 
agreed  to  be  doe  Schwan  Sc  Sons,  payable 
13  montlis  after  date,  with  8  per  cent  Inter- 
est This  note  was  signed,  "Matilda  Haas; 
Joe  W.  Kirk.  Matilda  Haas,  goardlan;  M.  J. 
Raymond,  by  Matilda  Haas."  The  bop  con- 
tract was  signed,  "Matilda  Baas  In  Individual 
capacity;  Matilda  Haas  as  guardian  of  said 
minor;  M.  J.  Baymond."  The  note  was  not 
paid,  and  Schwars  &  Sons,  on  June  24,  1908, 
began  an  action  to  collect  the  same,  and 
attached  the  tract  belonging  to  plaintiff. 
Mrs.  Haas  appeared  In  her  own  capacity  and 
as  guardian  for  plaintiff.  After  demurrer 
she  lUed  an  answer,  admitting  the  execution 
of  the  note,  but  claiming  certain  offsets  by 
way  of  damages,  whldi  latter  defense  was 
strickoi  out,  and  Judgment  was  rendered 
a^inst  her  and  the  plaintiff  In  this  suit  for 
$224,  and  $21  odsts,  together  with  execution 
and  order  of  sale  of  the  attached  property. 

Bxecution  was  issued  on  October  17,  1908, 
the  attached  property  was  duly  advertised, 
and  sold  to  defradant  Mullen,  and  the  sale 
was  confirmed.  On  January  18, 1010,  a  sher- 
iff's deed  was  duly  issued  to  Mullot,  who 
now  claims  title  thereimder.  It  is  averred 
that  the  description  in  the  deed  was  slightly 
erroneous,  rendering  a  proceeding  to  register 
title  advisable  to  correct  it;  but,  (»  inspec- 
tion, it  is  apparent  that  the  description  is 
self-correcting,  and  amply  sufDcient  in  that 
respect  to  tdeserlbe  the  tract  qlaimed  by 
plaintiff.  The  defendants  entered  into  pos- 
session of  the  land  in  controversy  immediate- 
ly after  the  shoriff's  sole,  and  have  ever 
since  been  so  in  possession. 

Later,  on  July  8,  1911,  defendants  fUed 
their  application  in  the  circuit  court  to  regis- 
ter title  to  said  tract  in  pursuance  of  chapter 
8  of  tlUe  52,  Or.  L.  (Olson's  Comp.),  and  in 
■aid  application  stated,  among  other  matters, 
that  "there  are  no  other  persons  whosoever 
who  bave^  or  dalm  to  have,  any  interest  or 
estate  in  said  real  property,  dther  in  law  or 
eiinity,  in  possession,  remainder  or  expectr 
ancy."  Thereafter  the  proceeding  took  its 
usual  coarse,  and  a  notice  ot  said  application, 
directed  to  "all  whom  it  may  ccmcem,"  was 
imblished,  as  required  by  law.  In  due  time 
the  final  order  was  obtained,  decreeing  de- 
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fmdants  to  be  tb*  owners  of  (be  tract,  and 

barring  the  claims  of  all  persons  wtaatsoever 

to  the  same.    The  alleged  discrepancy  in  the 

slieriff's  description  was  noted  and  corrected 

in  said  decree. 

The  plaintiff  resided  with  bis  mother  near 
the  defendants,  and  the  families  were  on 
friendly  and  visiting  terms,  and  neither  he' 
nor  his  mother  was  informed  of  the  proceed- 
ings, nor  was  any  summons  or  notice  served 
upon  him,  except  the  pubUdied  notice  above 
mentioned.  Shortly  after  coming  of  age  be 
brought  this  suit  to  annul  the  proceedings. 

That  part  of  the  complaint  directed  against 
the  validity  of  the  registration  proceedings 
alleges  that  defmdants  knew  that  plaintiff 
was  the  owner  of  the  tract  and  that  he  resid- 
ed In  Marion  county,  and  charges  that  de- 
fendants' allegatioin  that  "there  are  no  other 
persons  whosoever  who  havei,  or  claim  to 
have,  any  right  or  estate  In  said  real  prop- 
erty, either  in  law  or  in  equity,  in  possession, 
remainder,  reverslmi  or  expectancy,"  was  wil- 
fully false  and  was  made  for  the  purpose  of 
defrauding  plaintiff  and  avoiding  personal 
service  of  summons  upon  him;  and  that  by 
reason  thereof  plaintiff  had  no  notice  or 
knowledge  of  said  proceedings,  and  was  pre- 
vented from  asserting  his  rights  in  the  prem- 
ises. The  drcnit  court  found  that  the  Judg- 
ment and  sale  under  the  execution.  In  the 
action  brought  by  Sdiwars  &  Scms,  were 
regular  and  valid,  and  conferred  title  upon 
defendants,  from  wtiicii  decree  plaintiff  ap- 
peals. 

M.  E.  Pogue,  of  Salem,  and  B.  P.  Mwcom, 
of  Woodbum,  for  appellant 

Thomas  Brown  and  Grant  Oorby,  both  of 
Salem  (Carson  &  Brown  and  Grant  Oorby, 
all  of  Salem,  on  the  brief),  for  respondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  [1]  The  Judgment  attachment  and 
sale  of  plaintiff's  land  upon  the  action 
brought  by  Schwarz  &  Sons  were  without 
Jurisdiction,  and  were  absolutely  void.  In 
the  first  place,  there  is  not,  in  the  common 
law  or  in  the  statutes,  any  provision  that 
permits  a  guardian  of  a  minor  to  contract  a 
debt  which 'Will  bind  the  ward  personally  or 
at  law.  Nor,  with  the  exception  of  section 
1328,  Or.  L.,  which  iwrmits  the  guardian  to 
mortgage  the  land  of  his  ward  for  certain 
purposes.  Is  there  any  provision  whereby  the 
guardian  is  authorized  to  «iter  Into  any  con- 
tract whidi  will  bind  the  ward's  estate  in  the 
first  Instanca  21  Cyc.  116,  and  cases  there 
cited;  12  R.  a  L.  p.  1128;  I  27,  and  cases 
there  dted ;  Woemer  on  Guardianship,  |  57. 
In  all  of  the  works  here  dted  an  apparent 
exception  to  the  rule  is  noted,  which  excep- 
tion Is  stated  by  Cyc.  in  this  language: 

"The  guardian  may,  however,  be  authorised 
by  a  court  of  competent  Jorlsdictloii  to  bind  Us 
ward  by  a  contract  In  doing  so,  however,  he 
Is  not  ezerdsinf  a  power  belnnging  t»  Us 
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office  bnt  an  extraordinar?  pover  conferred  for 
the  special  pnrpose." 

We  haTe  examined  the  cases  cited  in  snp- 
port  of  this  proposition,  and  find  them  all 
to  he  salts  or  proceedings  of  equitable  cog- 
nizance, attempting  to  fasten  upon  the  estate 
"of  the  ward,  and  not  npon  him  personally, 
a  liability  for  debts  contracted  for  his  benefit 
by  his  gnardian.  Among  these  cases  are 
Beading  ▼.  Wilson,  38  N.  J.  Bq.  446;  In  re 
Barker's  Estate,  113  Iowa,  684,  85  N.  W.  786; 
Owens  T.  Mitchell,  38  Tex.  688;  U.  S.  Mort- 
gage Co.  T.  Sperry,  138  D.  S.  813,  11  Sup. 
Gt  321,  34  L.  Ed.  969. 

It  could  not  be  reasonably  contended  that  a 
guardian  cannot  make  any  contract  or  incur 
any  liability  for  the  benefit  of  his  ward.  On 
the  contrary,  bis  duty  often  requires  him  so 
to  do ;  but  what  we  do  mean  to  say  Is  that, 
when  a  g^nardlan  Incurs  a  pecuniary  liability 
for' the  benefit,  or  on  behalf  of,  his  ward,  it 
is  primarily  the  guardian's  ctxitract  and  his 
liability,  for  which,  if  the  expenditure  Is 
proper,  he,  and  not  the  one  with  whom  he 
contracts,  must  look  In  the  first  Instance  to 
the  ward's  estate  for  compensation.  As  said 
by  Mr.  Justice  Soule  In  Rollins  t.  Marsh,  128 
Mass.  116,  118: 

"The  g:uardian  cannot  bind  the  person  or  es- 
tate  of  his  ward  by  contract  made  by  himself. 
Such  contract  binds  him  personally,  and  recov- 
ery for  breach  of  it  must  be  had  in  an  action 
against  him.  Hicks  t.  Chapman,  10  Allen, 
463;  BickneU  t.  BickneU,  111  Mass.  286;  Wal- 
lis  ▼.  Bardwell,  126  Mass.  366.  He  cannot  es- 
cape UatHlity  on  such  contracts  by  reciting 
that  he  makes  them  in  his  official  capacity; 
and  it  is  immaterial,  in  a  suit  brought  against 
him  thereon,  whether  he  is  described  by  his 
official  title  or  not.  The  Judgment  in  either 
cage  must  be  against  him  personally,  and  the 
description  has  no  legal  effect." 

In  Tmtdi  y.  Bunnell,  11  Or.  68.  4  Pac.  688, 
60  Am.  B^.  456,  this  court  had  before  It  a 
case  Involving  the  legality  of  a  mortgage 
given  by  the  guardian,  with  the  approbation 
of  the  county  court,  to  secure  money  bor- 
rowed and  invested  for  the  benefit  of  the 
ward ;  and  it  was  there  held  that  in  the  ab- 
sence of  a  statute  authorizing  such  obliga- 
tion the  mortgage  was  void  and  did  not  bind 
the  ward's  estate.  Mr.  Justice  Waldo,  In  his 
<Vlnlon  in  that  case,  remarked: 

"The  power  to  mortgage,  as  a  mortgage  is 
constmed  in  this  state,  is  incidental  to  another 
power — the  power  to  borrow  money.  Before 
there  can  be  a  power  to  mortgage  there  must 
be  a  power  back  of  the  mortgage  to  contract 
the  debt  which  the  mortgage  is  given  to  secure. 
A  power  to  give  a  mortgage  to  secure  the  pay- 
ment of  money  without  a  power  to  borrow  the 
money  is  a  contradiction.  Now,  a  promissory 
note  simply  given  by  a  guardian,  with  or  with- 
out the  authority  of  the  county  court,  for  moiv- 
ey  borrowed  and  invested  for  the  benefit  of  the 
wwrd,  is   certainly  void." 


[2]  We  conclude,  therefore,  fhat  tbe  cnara>- 
ian  here  had  no  authority  to  borrow  monegr 
or  to  give  a  note  which  would  render  her  ward 
personally  liable  in  an  action  at  law.  But, 
conceding  for  the  purposes  of  this  discasslon 
what  the  writer  is  far  from  conceding  In 
reality,  that  somewhere,-  and  In  some  tribu* 
nal,  Schwaiz  &  Sons  could  exact  from  the 
estate  of  the  minor  payment  of  the  note  upon 
which  their  action  was  brought,  it  seems 
clear  to  us  that  the  circuit  court  had  no 
Jurisdiction  to  entertain  such  a  proceeding. 
In  Monastee  ▼.  Oatlin,  6  Or.  119,  It  was  held 
that  the  appointment  of  guardians  by  the 
county  court  was  part  of  the  probate  Juris- 
diction conferred  upon  that  tribunal  by  sec- 
tion 12  of  article  7  of  the  Constitution.  Sec- 
tion 936,  Or.  L.,  provides  that: 

"The  county  court  has  the  exclusive  jurisdic- 
tion, in  the  first  instance,  pertaining  to  a  court 
of  probate;  that  is,  *  *  *  to  direct  and 
control  the  conduct  and  settle  the  accounts  of 
executors,  administrators,  and  guardians; 
*  *  *  to  order  the  renting,  sale,  or  other  dis- 
posal of  the  real  and  personal  property  of 
minors." 

Elaborate  procedure  is  provided  for  Hie 
sale  of  real  property  by  guardians,  when 
deemed  necessary  by  the  county  court.  There 
must  be  a  petition  under  oath  showing  the 
necessity  for  the  sale,  and  an  order  to  show 
cause  why  the  sale  should  not  be  made,  or,  in 
case  formal  service  cannot  be  made,  the  no- 
tice must  be  published  In  a  newspaper  for 
three  weeks  prior  to  the  hearing.  The  guard- 
ian Is  required  to  give  a  special  bond,  take 
and  subscribe  to  an  additional  oath,  and  to 
publish  a  notice  of  the  sale,  in  the  manner 
provided  for  In  sales  by  executors. and  ad- 
ministrators. Every  precaution  is  taken  to 
see  that  the  sale  Is  necessary,  fair,  and  for 
the  purpose  of  paying  legitimate  charges 
against  the  estate  Accordingly  it  has  been 
commonly  held  that  the  property  of  a  minor 
under  guardianship  is  in  custodla  legis,  and 
is  not  subject  to  seizure  and  sale  npcm  exe- 
cution. Sturgls  V.  Sturgis,  61  Or.  10,  93  Pac. 
696, 16  Ia  B.  A.  (N.  S.)  1034, 131  Am.  St  BeP. 
724,  and  cases  there  dted ;  6  0.  J.  891,  note 
21e;  Coffin  ▼.  EUsmlnger,  76  Iowa,  30,  89 
N.  W.  124;  Grant  ▼.  Humbert,  114  Ai>p.  DIt. 
462,  100  N.  T.  Su;^.  44. 

The  cases  dted  by  counsel  for  defendants 
all  arise  out  of  transactions  where  the  d^t 
sued  npon  was  primarily  the  debt  of  the 
minor,  and  where  no  constltntlonal  or  other 
legislative  provision  gave  to  the  county  court 
exclusiye  Jurisdiction  over  the  estate  of  the 
minor.  In  Thacher  v.  Dinsmore,  6  Mass.  299, 
4  Am.  Dec.  61,  Dinsmore^  the  defendant,  was 
appointed  guardian  of  A.  L.,  an  insane  per- 
son, who  was,  at  the  time,  indebted  to  the 
plaintiffs.  Dinsmore  gave  to  plaintiffs  his 
promissory  notes,  as  guardian  of  A.  h.,  for 
the  sums  due  them;  and  when  A.  L.  subse- 
quently recovered  his  reascHi,  Dinsmore  was 
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disdiarged  from  Ua  gnardlanshlp.  The 
plabttUFs  sned  Dlnsmore  upon  the  notes. 
Among  other  matters,  the  court  hdd: 

"The  question  to  be  dedded,  on  the  facts 
agreed  in  this  case,  is  whether  the  defendant 
is  liable  in  this  action.  If  an  action  is  main- 
tainable against  any  person,  it  must  be  the 
defendant;  for  the  guardian  of  an  Insane  per- 
son cannot  make  Us  ward  liable  to  an  action 
as  va  his  own  cootract,  \>f  any  promise  which 
the  guardian  can  make.  Neither  can  the  de- 
fendant be  sued  in  his  capacity  of  gnardian,  so 
as  to  make  the  estate  of  his  ward  liable  to  be 
taken  in  execution;  for  the  Judgment  is  not 
against  the  goods  and  estate  of  the  ward  in  his 
hands,  but  against  himself.  A  creditor  may  sue 
the  jnsane  person,  who  shall  be  defended  by 
his  guardian,  and  in  that  case,  judgment  being 
against  the  insane  person,  it  may  be  satisfied 
by  his  property." 

Tbe  case  seems  to  the  writer  to  be  author- 
ity for  the  proposition  that  a  guardian  can- 
not bind  his  ward  in  an  action  at  law  for  a 
contract  executed  by  himself,  as  guardian, 
which  Is  the  sltoatlon  here.  Whatever  the 
authority  of  the  probate  court  over  the  estate 
of  persons  nnder  guardianship  may  have  been 
at  that  time,  in  the  state  of  Massachusetts, 
here  it  Is  exclusive,  not  only  by  the  terms  of 
the  Constitution,  but  by  the  terms  of  the 
statute  as  well.  Kx  parte  Leighton,  14  Mass. 
207,  Is  not  fully  reported,  but  appears  to 
hold  that  an  Insane  person  nnder  guardian- 
ship is  liable  to  be  imprisoned  on  execution 
for  a  debt  contracted  by  him  prior  to  his 
insanity.  It  Is  not  in  point  here.  In  the 
Barker  Case,  118  Iowa,  584,  85  N.  W.  T86, 
the  court  held  that  a  minor  ward  was  bound 
by  a  compromise  agreement  signed  by  her 
guardian,  such  settlement  having  been  au- 
thorized by  the  probate  court.  This  decision 
seems  to  have  been  placed  upon  the  ground 
that  the  statute  of  that  state  was  sufficiently 
comprehensive  to  authorize  the  guardian, 
under  the  direction  of  the  court,  so  to  bind 
the  ward.  We  have  examined  ttiat  statute, 
and  it  is  much  broader  and  more  comprehen- 
sive than  ours.    It  is  as  follows: 

"Guardians  of  minors  must  prosecute  and 
defend  for  their  wards,  may  employ  counsel 
therefor,  lease  lands,  loan  money,  and  in  all 
other  respects  manage  their  affairs  under  prop- 
er orders  of  the  court  or  Judge  thereof." 
Comp.  Code  Iowa  1912,  |  647. 

It  should  be  remembered,  however,  that 
this  case  was  begun  In  the  probate  court, 
and  not  in  proceedings  instituted  In  another 
Jurisdiction.  The  case  of  Shaffner  v.  Briggs, 
36  Ind.  55,  10  Am.  Rep.  1,  apparently  sup- 
ports defendants'  contention,  but  the  state- 
ment of  f&cts  Is  so  indefinite  that  it  is  Im- 
possible to  say  upon  what  ground  the  court 
based  Its  opinion.  It  appears  that  a  Judg- 
ment had  been  obtained  against  tlie  minor, 
and  an  execution  and  sale  of  Ills  property 


had.  Concerning  the  validity  of  sndk  sala^ 
the  court  announced  only  this  not  very  oon> 
Tindng  conclusion: 

"Again,  it  is  urged  that  the  land  of  an  in- 
fant cannot  be  sold  on  execution  against  him 
but  that  his  guardian  must  proceed  to  convert 
it  into  money  to  pay  the  judgment.  We  are  of 
a  different  opinion." 

The  Constitution  of  Indiana  contains  no 
provision  vesting  Jurisdiction  over  the  estates 
of  minors  under  guardianship  in  a  particular 
court,  and  this  may  be  the  reason  for  the 
holding.  The  doctrine  of  Sturgls  v.  Sturgls, 
supra,  while  it  may  partake  of  the  nature  of 
dictum,  is  nevertheless  persuasive  and  sound. 

There  is  not  a  single  valid  reason  for  hold- 
ing that  the  circuit  court  cannot  invade  the 
probate  Jurisdiction  of  the  county  court,  in 
relation  to  the  sale  of  realty  by  executors  and 
administrators,  which  does  not  apply  with 
equal  force  to  sales  and  contracts  by  guard- 
ians. The  law  preserves  with  Jealous  care 
the  property  rights  of  tiiose  who,  by  reason 
of  their  infancy,  or  defect  of  mentality,  are 
unable  to  manage  their  own  affairs.  It  has 
selected  the  local  court  of  the  county  as  the 
tribunal  which  shall  pass  upon  the  necessity 
of  a  sale  of  the  minor's  realty.  It  has  given 
to  tliat  court  the  authority  to  say  whether  or 
not  it  shall  be  mortgaged;  and  the  power  to 
raise  money  for  the  minor's  benefit  by  mort- 
gages does  not  imply  a  power  in  the  guard- 
ian to  bind  the  minor  by  borrowing  money 
without  a  mortgage.  As  said  in  Trutcb  v. 
Bmmell,  supra,  a  note  given  for  money  so 
borrowed  is  void  as  against  the  minor.  The 
case  at  bar  disclosed  the  necessity  for  the 
rule.  Here,  the  guardian,  who  owns  adjoin- 
ing land,  borrows  money  to  carry  out  a  Joint 
contract  between  a  firm  of  hop  Buyers  on 
one  side,  and  herself,  another  party,  and  this 
13  year  old  minor  on  the  other.  She  fails  to 
pay  the  money.  Neither  her  property  nor 
that  of  her  adult  associate  is  seized,  but  the 
minor  child  is  "left  with  the  sack  to  hold," 
and  his  property  sacrificed  to  pay  the  debt; 
and  this  without  any  direction  of  the  county 
court,  which  Is  the  special  and  Jurisdictional 
curator  of  the  property  of  children  under 
guardianship.  We  are  of  the  opinion  that  the 
attachment  and  sale  under  it  were  without 
Jurisdiction,  and  absolutely  void. 

[3]  The  registration  proceedings  taken  by 
defendants  should  be  set  aside.  Whatever 
may  have  been  the  construction  placed  by  de- 
fendants or  their  counsel  upon  the  effect  of 
the  attachment  proceedings,  they  were  void 
as  a  matter  of  law.  UiKm  the  record,  there- 
fore, as  a  matter  of  law,  defendants  had 
notice  that  plaintiff  Iiad  a  valid  and  existing 
claim  upon  the  premises.  Indeed,  the  reascm 
for  bringing  the  registration  proceeding  ad- 
vanced in  defendants'  brief  is  that  there 
seemed  to  be  a  mistaken  dsscriptioa  in  tlw 
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dierUrs  deed  that  leqnlred  oorrectlai.  If 
this  had  been  true,  snch  correctloii  would 
only  have  been  required  to  bar  a  supposed 
dalm  of  plaintiff,  arising  out  of  the  mistake; 
so.  In  any  event  defendants  knew,  as  a  mat- 
ter of  law,  that  there  was  a  defect  in  their 
title,  and  that  such  defect  could  be  remedied 
only  Ky  a  decree  barring  plaintiff's  rights  or 
claims  in  the  premises.  Plaintiff  was  ob- 
Tlously  the  person  whose  claims  the  defend- 
ants were  aeeklng  to  bar.  Knowing  this,  they 
should  have  seen  that  plaintiff,  who  resided 
in  their  ndghborhood,  was  served  with  sum- 
mons ;  and  the  conclusion  Is  irresistible  that 
the  statement  In  the  application  that,  "there 
are  no  other  persons  whosoever  who  have 
or  claim  to  have  any  interest  or  estate  In  said 
real  property,  either '  in  law  or  equity,  in 
possession,  remainder,  reversion,  or  expect- 
ancy," was  made  with  the  Intent  to  avoid 
personal  service  of  summons  upon  defendant. 
A  decree  so  surreptitiously  obtained  Is  void. 
2  Freeman  on  Judgments,  |  489;  Johnson  v. 
Coleman,  23  Wis.  452,  99  Am.  Dec  193;  Froe- 
brich  V.  Lane,  4S  Or.  13,  76  Pac.  851,  106  Am. 
St  Rep.  634. 

[4,  fi]  Much  is  said  in  defendants'  brief  In 
regard  to  the  effect  of  the  confirmation  vali- 
dating the  sheriff's  sale.  A  confirmation  cures 
irregularities,  but  It  cannot  render  valid  a 
sale  upon  a  Judgment  void  for  want  of  ju- 
risdiction in  the  court  to  render  it,  or  upon 
process  whldi  the  court  bad  no  Jurisdiction 
to  employ.  16  R.  a  L.  i>.  84.  This  suit  is  not 
a  collateral,  but  a  direct,  attack  upon  both 
the  Judgment  against  plaintiff  in  the  action 
upon  the  promissory  note  and  upon  the  decree 
in  the  registration  proceedings.  Authorities 
dted  by  defendants  on  the  subject  of  Immu- 
nity from  collateral  attack  have  no  applica- 
tion. 

There  Is  no  allegation  in  regard  to  the  val- 
ue of  the  rents  and  profits  of  the  land  while 
in  defendants'  possession,  and  no  claim  for 
Improvements  made  by  defendants,  so  it  is 
probable  that  they  about  offset  each  other. 
At  all  events.  If  we  are  to  Judge  by  the  result 
of  his  guardian's  efforts  in  attempting  to 
cultivate  hops  on  the  land,  the  plaintiff  is 
quite  as  well  off  now  as  he  would  have  been, 
had  the  land  remained  in  the  guardian's  pos- 
session. 

The  decree  of  the  circuit  court  will  be  re- 
versed and  a  decree  entered  here,  setting 
aside  and  declaring  void  the  Judgment  and 
sale  In  the  action  against  plaintiff  upon  the 
promissory  note,  and  also  setting  aside  and 
declaring  void  the  decree  in  the  registration 
proceedings;  and  the  plaintiff  will  be  decreed 
to  be  the  owner  In  fee,  and  entitled  to  the 
unclouded  possession  of  the  land  in  dispute, 
and  will  recover  his  costs  and  disbursements, 

BURNBTT,  a  J,,  and  BROWN  and  HAB- 
BIS,  JJ„  concur. 


(iOO  Or.  ES) 

STONE  Y.  FIRST  NAT.  BANK  OF  TILLA- 
MOOK tt  al.  (tw«  OMM). 


(SuprenM  Court  of  Oregon.    April  20,  UZL) 

1.  Electlaa  of  remedim  «=»7( I)— Complaint  la 
action  against  third  persoa  not  considered 
as  alectloa  when  not  refArrad  to  In  answer. 

Where  there  is  no  reference  in  the  answer 
to  the  complaint  filed  by  plaintiff  in  an  action 
against  a  third  party,  the  legal  effect  of  the 
pleadings  in  the  one  case  cannot  be  considered 
with  reference  to  the  othM.  or  treated  as  an 
election  of  remedies. 

2.  Evidanoa  «=»S32(S)  —  Com^alnt  aoalntt 
third  person  held  to  be  eonsldarad  as  show- 
ing history  af  transaotioa  and  party's  andar- 
standlng  of  oontraot. 

In  a  suit  on  a  contract  for  the  sale  of  loga 
previously  sold  to  a  third  party  by  a  contract 
canceled  by  mutual  consent,  though  the  execu- 
tion of  the  earlier  contract  and  what  was  done 
under  it,  or  its  terms  and  conditions,'  or  the 
reasons  why  it  was  canceled,  were  not  pleaded 
as  a  defense,  and  there  was  no  reference  in  the 
answer  to  the  complaint  filed  by  plaintiff  in 
an  action  against  the  third  person,  such  com- 
plaint conld  be  conudered  for  the  purpose  of 
Ehowing  the  history  of  the  transaction,  the  re- 
lation of  the  parties,  and  the  reasons  why  the 
contract  in  suit  was  executed  and  bow  It  waa 
understood  and  constraed  by  plaintiff. 

3.  Liens  «5>7— Contract  for  sale  of  logs  pro- 
viding for  assignnient  of  Invoices  as  ssourlty 
hald  «ot  to  give  equltaUo  Hen. 

A  contract  for  the  sale  of  logs  previously 
sold  to  the  O.  Company  by  a  contract  canceled 
by  mutual  consent,  which  provided  that  the 
buyer  would  execute  and  deliver  acceptances 
for  the  price  of  each  raft  of  logs  and,  to  se- 
cure further  payment  of  the  acceptances,  would 
assign  to  a  bank  with  which  the  seller  intend- 
ed discounting  the  acceptances  its  invoices 
against  its  customers  for  lumber  manufactured 
from  the  logs,  gave  the  seller  no  equitable  lien 
on  the  logs  or  unsold  lumber  for  the  purchase 
price  of  the  logs,  where  no  invoices  were  made 
or  assigned,  especially  where  the  seller,  as 
security  for  the  price,  took  the  0.  Company's 
promise  to  pay  if  the  buyer  did  not  pay. 

Department  2. 

Appeal  from  Circuit  Court,  Tillamook 
County ;   Qeo.  B.  Bagley,  Judge. 

Suit  by  O.  F.  Stone  against  the  First  Ka- 
tional  Bank  of  Tillamook,  Or.,  and  others. 
From  a  decree  for  plaintiff,  but  dismissing 
the  case  as  to  the  First  National  Bank  of 
Tillamook  and  others,  defendant  J.  T.  Burt- 
chaell,  as  trustee,  and  plaintiff,  separate 
appeal.  Reversed,  and  suit  dismissed  as  to 
the  appealing  defendant. 

See,  also,  193  Pac.  1023. 

On  March  11, 1919,  the  plaintiff  entei«d  In- 
to a  written  contract  with  the  CommingB 
Moberly  Company,  a  corporatlcm,  which  was 
then  oonstructlng  a  sawmill  on  Tillamook 
Bay,  to  furnish  It  a  quantity  of  logs  and  pil- 
ing at  an  agreed  price  of  $12  per  thousand. 


4s>For  other  cum  mc  same  topic  and  KBT-N  CTIIBER  la  all  Key-Nttmbercd  Dlcwts  and  IndezM 
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The  price  was  *%  o.  b.  raft  at  dongfb  trtbn- 
tary  to  Wilson  rlrer,  at  McKinster's  places  In 
TiUamook  county.  Or.,  payments  to  be  made 
for  ead>  raft  wltbln  80  days  from  the  time 
raft  Is  seeled."  tinder  the  terms  of  the  ooa- 
tract.  Stone  assembled  and  had  ready  tat  de- 
llTery  aboat  1482,431  feet  of  spmce  logSL 
The  company,  having  changed  Its  plans,  did 
not  want  the  logs,  and  notified  him  of  that 
fact  and  to  cease  operations  under  his  con^ 
tract.  As.  a  result  of  negotlatloiu  betweeor 
all  parties,  on  September  6, 1919,  It  was  flnal- 
ly  arranged  that  the  Silver  Spmce  Cbmpany, 
another  corporation,  should  take  the  as- 
sembled logs  from  Stone  at  the  same  pricey 
under  the  following  agreement: 

'rnUamook,  Ore.,  Sept  6,  1919. 

"This  agreement  this  day  made  by  and  be- 
tween C%arles  F.  Stone  of  Tillamook,  Oregon, 
and  Slver  ^mce  Company,  a  corporation,  of 
wUdi  J.  K.  mder  Is  president,  hereinafter  re- 
ferred to  as  the  company,  witnesseth: 

"Stone  hereby  sells  to  tlie  company,  and  the 
eompany  hereby  boys  from  Stone,  all  those 
certain  spruce  logs  gotten  oat  by  Stone  under 
bis  contract  dated  March  11,  1919,  with  the 
Cummlngs  Moberly  Company  (said  contract 
having  been  canceled  by  mutnal  consent) ;  said 
logs  comprising,  according  to  the  official  certifi- 
cates of  the  Columbia  River  log  scaling  and 
grading  bureau  1,527  logs,  with  a  total  footage 
at  1482,431.  The  price  of  said  logs  nnder  this 
■ale  is  $12  iter  thousand  feet. 

"Said  logs  are  now  at  Freeman  slough,  on 
the  Wilson  river,  Tillamook  county.  They  are 
to  be  rafted  by  Stone  and*  as  rafted  are  to  be 
agun  scaled  by  Columbia  River  log  scaling  and 
grading  bureau.  As  each  raft  is  completed 
and  s<»led,  the  logs  therein  shall  become  the 
property  and  at  the  risk  of  the  company,  and 
the  company  agrees  that,  immediately  upon  the 
delivery  to  It  of  the  certificate  of  the  Colum- 
bia River  log  scaling  and  grading  bureau  show- 
ing the  nQml>er  of  feet  included  in  a  raft,  the 
company  wHl  promptly  execute  and  deliver  to 
Stone  the  company's  acceptance  for  the  price 
of  the  logs  included  in  sucJi  raft  at  the  rate  of 
fl2  per  tiionaand  feet. 

"It  is  understood  that  Stone  expects  to  dis- 
count said  acceptance  with  the  First  National 
Bank  of  ^Ilamook,  and  the  company  agrees 
that  tn  order  to  further  secure  payment  of  said 
acceptances  (which  shall  mature  90  days  after 
their  respective  dates)  the  compsny  will  assign 
to  the  First  National  Bank  of  Tillamook,  or 
such  other  person  as  Stone  may  direct,  the  in- 
voices of  the  company  against  its  customers  for 
the  lumber  manufactured  from  said  logs. 

"The  charges  of  the  Columbia  Hirer  log  scal- 
ing and  grading  bureau  for  scaling  said  logs 
to  be  divided  equally  between  the  parties, 
"aiver  Spmce  Co., 

"By  3.  K.  Blder,  Pres. 
"C.  P.  Stone." 

Concarrent  therewith,  and  on  the  same  day, 
the  Cummlngs  Moberly  Company  at  Tilla- 
mook, Or.,  addressed  a  letter  to  the  plaintUf 
at  that  place,  the  material  portions  of  which 
are  as  follows: 

"This   confirms  our  understanding  that  the 
contract  between  us  dated  March  11,  1919,  Is 
canceled  on  the  following  terms: 
19TP.-20 


'^e  are  to  psy  you  wUMn  the  next  three 

days  the  sum  of  $3,890.99  in  cash. 

"Ton  are  selling  with  onr  consent  to  Sflver 
Spmce  Company  the  logs  covered  by  our  agree- 
ment  with  yon,  and  we  have  agreed  that  if  said 
company  fails  to  carry  out  its  agreement  with 
yon  to  take  and  pay  for  ssid  logs  that  ws  will 
ourselves  take  and  pay  for  them,  taking  over 
your  claim  against  said  company. 

"Upon  the  foregoing  basis  all  of  onr  claims 
against  each  other  are  mutually  canceled  and 
our  contract  finally  terminated. 

"If  tills  is  in  accordance  with,  your  under- 
standing, please  sign  your  nsms  at  the  bottom 
of  the  letter." 

Also  the  following  letter: 

'^niis  will  confirm  our  agreement  that  if  these 
acceptances  for  logs  furnished  you  by  the  Silver 
Spmce  Compsny  under  your  sgreement  with 
it  dated  September  5,  1919,  are  not  paid  by 
said  company  at  maturity,  we  wUI  take  up  the 
same  and  will  protect  yon  against  reqi>onsibility 
on  your  indorsement  thereof. 

"If  the  said  company  does  not  carry  out  its 
contract  and  takes  and  pays  for  said  logs,  we  ' 
wUI  be  responsible  to  you  for  the  price  there- 
of  and   take   the  logs   ourselves,  taking  over 
your  claim  against  saici  company." 

t>ecember  27,  1919,  a  F.  Stone,  the  plain- 
tiff here,  commenced  an  action  in  the  circuit 
court  of  Tillamook  county  against  the  Cum- 
mlngs Moberly  Company  to  recover  the  price 
of  the  logs  assembled  under  his  contract 
made  with  the  spruce  company  on  September 
6,  1919,  In  which  all  of  the  contracts  and 
above  letters  are  attached  to  and  made  a 
part  of  the  complaint  After  alleging  a 
breadi  of  the  contract  by  the  Silver  Spruce 
Comi>any,  the  complaint  says: 

"That  one  of  the  main  considerations  for 
plaintiff  entering  into  said  contract  with  said 
Silver  Spmce  Company  for  the  sale  of  said 
logs,  and  as  an  inducement  for  the  plaintiff  so 
doing,  the  defendant  agreed  with  plaintiff  that 
if  said  Silver  Spruce  Company  faUed  to  carry 
ont  its  agreement  with  plainUff,  and  failed  to 
take  and  pay  for  said  logs,  that  defendant  it- 
self would  take  and  pay  for  the  same,  and  be 
responsible  to  plaintiff  for  the  price  thereof' 
*  *  *  and  the  agreement  between  tliis  plain- 
tiff and  the  Silver  Spruce  Company,  and  the 
said  agreement  for  defendant  to  be  responsi- 
ble to  plaintiff  for  the  price  of  said  logs  if  the 
Silver  Spruce  Company  failed  to  carry  out  its 
contract,  was  all  one  and  the  same  transac- 
tion; that  the  Silver  Spruce  Company  has 
wholly  failed,  neglected,  and  refused  to  carry 
out  its  contract  of  September  5,  1919,  with 
plaintiff  hereinbefore  referred  to,  a  copy  of 
which  is  hereto  attached  and  marked  Exhibit 
B;  that  said  Silver  Spruce  Company  has  failed 
to  execute  and  deliver  to  plaintiff  said  com- 
pany's acceptance  for  the  price  of  logs  included 
in  four  rafts,  although  the  certificate  of  the 
Oolumbia  River  log  scaling  and  grading  bnreao 
showing  the  number  of  feet  included  in  said 
rafts  has  been  delivered  to  it  said  four  rafts 
containing  262,471  feet;  that  said  Silver  Spruce 
Company  has  failed,  neglected,  and  refused  to 
assign  to  the  First  National  Bank  of  THla- 
mook.  Ore.,  the  Invoices  against  its  cnstomeri 
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for  lumber  mannfactarcd  from  said  logs  that 
were  taken,  amonntiilg  to  299,000." 

On  the  showing  and  petition  of  the  defend- 
ant Cnmmings  Moberly  Company,  that  casa 
was  removed  to  the  federal  court,  where  it  Is 
now  pending. 

On  December  20,  1919,  the  Silver  Spruce 
Company,  thai  being  Insolvent,  made  what  Is 
known  as  a  common-law  assignment  to  the 
defendant  J.  T.  Burtchaell,  trustee,  of  all  of 
Its  property,  for  the  use  and  benefit  of  Its 
creditors  who  would  accept  the  terms  and 
provisions  of  the  assignment,  and  creditors 
to  the  amount  of  about  $80,000  duly  filed  ac- 
ceptances. 

In  February,  1920,  the  plaintiff  commenced 
the  Instant  suit  against  the  defendants,  First 
National  Bank  of  Tillamook,  Or.,  the  Bank 
of  California,  National  Association,  Silver 
Spruce  Company,  F.  B.  Alley,  and  H.  J.  Alley, 
and  J.  T.  Burtchaell,  as  trustee.  After  formal 
allegations  the  plalntifT  pleads  the  contract  of 
September  5, 1919,  between  him  and  the  spruce 
company ;  then  alleges  that  it  was  agreed  that 
the  logs  should  be  delivered  and  accepted 
wltliin  a  reasonable  time  after  the  making  of 
the  contract,  and  that  30  days  was  a  reason- 
able time ;  that  plaintiff  rafted  and  d^vered 
to  the  company  299,000  feet  of  logs,  for  which 
it  delivered  its  acceptance  for  $3,588,  due  and 
payable  January  5,  1920,  and  he  further  de- 
livered 262,471  feet  of  logs,  for  which  no  ac- 
ceptance was  ever  given,  and  that  at  the  re- 
quest of  the  company  be  "kept  the  remainder 
of  said  logs  at  the  place  where  they  were 
stored  at  the  time  of  the  making  of  said  con- 
tract and  had  the  same  ready  for  delivery  to 
said  company  at  all  times."  It  is  then  al- 
leged that  after  the  first  delivery  the  com- 
pany neglected  to  return  the  raft  sticks,  and 
through  its  neglect  prevented  the  plaintiff 
from  making  future  deliveries,  "and  said  com- 
pany thereupon  requested  plamtlff  to  bold 
said  logs  at  the  place  they  were  then  stored 
at  the  risk  of  said  company,"  and  without 
fault  or  neglect  of  plaintiff  74,169  feet  of 
logs  were  lost  and  washed  away;  that  in 
December,  1919,  the  company  repudiated  its 
contract  and  refused  to  accept  or  receive  any 
more  logs;  that  by  reason  thereof,  and  to 
protect  himself  from  further  loss,  the  plain- 
tiff sold  the.  remainder  of  the  logs,  to  wit, 
546,791  feet,  to  the  defendants  F.  R.  and  H. 
J.  Alley,  for  $12  per  thousand  feet,  which 
was  the  reasonable  market  value.  It  is  then 
alleged  that  from  the  deliveries  which  were 
made  to  It  the  company  "manufactured  a 
portion  of  said  logs  into  lumber  and  shipped 
a  portlMi  thereof,  the  quantity  of  lumber  so 
shipped  being  to  the  plainUfl  unknown"; 
that  as  the  contract  provides,  the  plaintiff 
discounted  the  acceptance  given  to  him  by  the 
company  with  the  F\iat  National  Bank  of. 
Tillamook,  "and  in  order  to  secure  the  i>ay- 
ment  thereof  assigned  to  said  bank  certain 
invoices  for  lumber  sold  by  it  and  manufac^ 
tared  from  the  logs  herein  first  described. 


the  amount  of  said  Invoice  or  invoices  and 
against  whom  made  out  being  to  the  plain- 
tiff unknown";  that  the  acceptance  was  never 
paid,  and  on  February  19,  1920,  the  plaintiff 
was  compelled  to  take  up  the  acceptance 
from  the  bank  and  is  now  the  owner  and 
holder  thereof. 

The  complaint  then  sets  out  in  full  the  as- 
Hignment  from  the  spruce  company  to  Burt- 
chaell, trustee,  and  alleges  that  he  took  pos- 
session of  all  of  the  property'  therein  de- 
scribed, including  the  logs  and  lumber  there- 
in described,  and  that  he  "paid  no  present 
consideration  for  said  conveyance,  but  took 
the  same  as  trustee  for  the  boieQt  of  defend- 
ants Banks  herein  named,  and  other  credi- 
tors whose  names  are  to  the  i>laintlff  un- 
known" ;  that  there  was  then  on  hand  up- 
ward of  274,000  feet  of  logs  which  the  plain- 
tiff had  dtiivered  to  the  spruce  company  and 
287,471  feet  of  lumber,  "less  whatever  por- 
tion thereof,  tf  any,  had  been  theretofore 
shipped  by  Silver  Spruce  Company";  that 
"the  purchase  price  thereof  was  still  dne  and 
owing  to  Silver  Spruce  Company,  and  subject 
to  the  right  of  plaintiff  to  have  the  purchase 
price  of  the  logs  sold  by  him  as  aforesaid 

paid  therefrom";    that  on  the  day  of 

January,  1920,  Burtchaell,  as  trustee,  under- 
took to  sell  such  logs  then  in  his  possession 
to  the  defendants  F.  R.  Alley  and  H.  J.  Alley ; 
that  they  took  them  over,  well  knowing  "the 
rights  of  plaintiff  to  bold  said  logs  as  security 
for  the  purchase  price" ;  "that  plaintiff  does 
not  know  the  quantity  of  lumber  manufac- 
tured from  said  logs,  the  quantity  of  the  lum- 
ber shii)ped,  or  the  amount  of  invoices  for 
such  lumber  turned  over  to  any  of  the  de- 
fendants, and  he  is  not  able  to  ascertain  the 
same;  that  plaintiff  alleges  that  defendants 
are  In  possession  of  either  the  logs  so  de- 
livered, or  the  lumber  manufactured  there- 
from, or  the  invoices  therefor,  or  the  proceeds 
of  the  same,  and  that  they  have  knowledge  or 
the  details  in  regard  thereto,  and  that  all  of 
said  matters  are  subject  to  the  right  of 
plaintiff  to  hold  the  same  under  the  lien  giv- 
en by  the  contract  herein  set  out  for  the  pur- 
chase price  of  said  logs." 

Plaintiff  claims  that  he  has  no  plain, 
spefedy,  or  adequate  remedy  at  law;  that  the 
spruce  company  Is  insolvent ;  that  on  account 
of  such  transactions  there  is  due  and  owing 
to  him  $3,588,  with  interest  from  January  25, 
1920,  and  the  further  sum  of  $4,039.69,  with 
interest  from  January  5,  at  6  per  c«it,  which 
amount,  prior  to  the  filing  of  the  complaint, 
he  requested  defendants  to  pay,  or  to  turn 
over  to  him  the  logs  and  lumber  covered  by 
the  contract  and  to  account  to  him  for  tbe 
moneys  received,  but  that  the  defendants 
failed  and  neglected  to  pay  or  account  and 
deny  that  plaintiff  has  any  rights,  and  plain- 
tiff prays  for  Judgment  against  the  spruce 
company  for  those  amounts;  that  the defead> 
ants  be  required  to  account  to  him  for  all  of 
the  logs  delivered  to  the  spruce  company  and 
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the  lumber  tnannfactured  therefrom  now  held 
by  the  trustee;  that  he  have  a  decree  for  a 
Uen  upcm  the  logs  and  the  manufactured 
lumber  and  the  proceeds  thereof  for  the 
amount  of  his  Judgment  against  the  spruce 
company,  and  that  his  lien  be  foreclosed  and 
the  property  sold  for  satisfaction  of  his  lien. 

The  defendants  BurtdiaeU,  Bank  of  Cali- 
fornia, and  National  Association  separately 
demurred  to  the  complaint  upon  the  ground 
that  It  did  not  state  facts  sufficient  to  con- 
stitute cause  of  suit  The  demurrers  were 
orerruled  and  the  defendant  Burtcbaell  filed 
an  answer,  in  which  he  denied  all  of  the  ma- 
terial allegations  of  the  complaint,  and  as  a 
further  and  separate  defense  alleged  the  ex- 
ecnti<«  of  the  assignment  to  him  by  the 
siKvoe  company  and  that  on  December  22, 
1919.  for  and  on  behalf  of  the  company's  cred- 
itors, he  took  possession  of  all  the  company's 
property  and  has  since  managed  "and  Is  now 
managing  and  condticting  the  same  as  a  com- 
mon-law assignee  of  said  Silver  Spruce  Com- 
pany for  the  b^ieflt  of  its  general  creditors 
in  furtherance  of  said  conveyance  and  agree- 
moit"  At  that  time  he  alleges  there  was  in 
the  yard  of  the  company  81,140  feet  of  lum- 
ber which  was  manufactured  from  logs  which 
were  sold  to  it  by  plaintlfFs;  that  when  he 
took  possesion  he  was  not  informed  and  did 
not  know  "that  plaintlfl  claimed  or  intended 
to  claim  any  .lien  upon  said  logs  or  lumber, 
and  had  no  Itnowledge  or  notice  of  the  con- 
tract between  plaintiff  and  said  Silver  Spruce 
Company  "  He  fh«i  alleges  facts  tending  to 
show  ttiat  he  should  have  Judgment  against 
the  plaintiff  for  the  amount  of  $1,117.76,  and 
prays  that  plaintiff's  lien  be  disallowed  and 
for  costa  The  answer  of  the  Bank  of  Cali- 
fornia and  National  Association  was  in  t&e 
nature  of  a  general  denial. 

After  the  filing  of  the  reply  to  Burtchaell's 
further  and  separate  answer,  testimony  was 
taken  In  open  court,  and  upon  audi  Issues 
the  case  was  taken  imder  advisement  and  <m 
July  27,  1920,  the  court  made  Its  findings  of 
fact  and  conclusions  of  law,  upon  which  It 
altered  a  decree  against  the  spruce  company 
for  $6,737.67,  with  interest  from  January  B, 
1920  at  6  per  cent  per  annum;  that  the 
plaintiff  have  a  lien  upon  all  proceeds  of  logs 
and  lumber  taken  over  by  defendant  Burt- 
cbaell and  the  spruce  comi>any,  amounting  to 
$7,315;  that  he  have  a  Judgment  against 
F.  R.  Alley  and  H.  J.  Alley  for  the  sum  of 
$3,210,  the  reasonable  valne  of  the  proceeds 
from  the  logs  whldi  were  taken  over  by  them 
from  Burtcbaell  and  upon  which  plaintiff 
held  a  Hen;  that  he  have  a  further  Judgment 
against  Burtcbaell  for  $4,076,  the  proceeds 
received  by  him  from  the  sale  of  lumber 
whldi  he  took  over  from  the  spruce  company 
and  upon  which  plaintiff  held  a  lien;  "that 
said  Judgment  against  said  parties  shall  only 
be  tor  the  puri>ose  of  satisfying  the  Judgment 
at  said  plaintiff  against  defendant  Silver 
Sivuoe  C<»npany  above  set  forth,  and  all  pro- 


ceeds now  In  ti^e  hands  of  said  defendants 
arising  frmn  the  sale  and  disposal  of  said 
lumber  and  logs  shall  be  subject  to  the  lien 
of  plaintiff  for  the  ampunt  of  the  Judgment 
granted  against  defendant  Silver  Spruce 
Company;"  that  at  all  the  times  alleged 
plaintiff  had  a  valid  and  existing  Uen  upon 
the  logs  and  lumber  taken  over  by  the  de- 
fendant Burtcbaell  for  the  amount  of  $6,737.- 
66;  "that  said  Uen  extends  to  the  proceeds 
received  by  the  defendant  Burtcbaell  In  the 
disposal  of  said  property,  and  to  the  reason- 
able value  of  the  logs  taken  over  by  defend- 
ants Alley;"  and  that  the  case  should  be  dis- 
missed as  to  the  First  National  Bank  of  Tilla- 
mook, Dr.,  the  Bank  of  California,  and  Na- 
tional Association. 

From  this  decree  the  defendant  BurtchaeU 
appeals,  claiming  that  the  court  erred  In 
overruling  his  demurrer  to  the  complaint,  In 
finding  that  plaintiff  had  a  Uai  on  any  of  the 
logs  sold  and  deUvered  to  the  spruce  com- 
pany, or  upon  any  of  the  lumber  cut  there- 
from or  the  proceeds  thereof,  or  In  finding 
that  BurtchaeU  took  possession  of  more  than 
84,140  feet  of  lumber,  or  that  there  is  due 
and  owing  to  the  plaintiff  from  him  $6,737.66, 
or  any  other  sum,  or  that  any  funds  held  by 
him  are  subject  to  a  Uen  in  ^aintiff's  favor, 
or  that  he  Is  entitled  to  a  Judgment  and  de- 
cree against  BurtchaeU  for  any  sum,  and  tn 
not  dismissing  the  suit  as  to  him. 

The  plaintiff.  Stone,  appeals,  dalmlng  that 
the  coxurt  erred  in  not  rendering  Judgment  In 
his  favor  for  $7,627.68,  In  not  decreeing  that 
plaintiff  should  have  a  Um  upon  all  the  pro- 
ceeds from  logs  and  lumber  taken  over  by 
BurtchaeU  for  the  full  amount  of  his  claim, 
in  not  decreeing  that  he  had  a  valid  and  kc- 
istlng  lien  upon  logs  and  lumber  so  taken  over 
for  $7,627.68,  In  dismissing  the  case  as  to 
the  First  National  Bank  of  TiUamook,  Or., 
and  the  Bank  of  California  and  National  As- 
sociation, and  "In  not  finding  and  decreeing 
that  the  amount  of  such  proceeds  upon  which 
plaintiff  was  entitled  to  a  Uen  was  not  less 
than  $8,600  and  upward." 

H.  T.  Botts  and  Oeo.  P.  Wlhslow,  both  of 
TiUamook,  for  plaintiff. 

Thoe.    6.    Greene,    of 
Greene   &   McCurtain,   of 
brief),  for  defendants  Bank  of  California  and 
BurtchaeU,  as  trustee. 

S.  S.  Johnson,  of  TUlamook,  for  defendant 
First  Nat  Bank  of  TiUamook. 

JOHNS,  J.  (after  stating  the  facts  aa 
above).    R.  O.  L.  vol.  17,  p.  601,  says: 

"It  is  indispensable  to  the  existence  of  a 
common-law  lien  that  the  party  who  claims  it 
should  have  an  independent  and  exclusive  pos- 
session of  the  property,  the  right  to  the  Uen  be- 
ing based  directly  upon  the  idea  of  possession." 

SectlMi  10236,  Or.  L.,  provides: 

"Every  person  performing  labor  upon  or  who 
shaU  assist  in  obtaining  or  securing  sawlogs. 
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■pan,  pflea,  eordwood,  or  otber  timbers,  has  a 
lien  apon  the  same  for  the  work  or  labor  done 
npon  or  in  obtaining  or  aecuring  the  same, 
whether  such  work  or  labor  waa  done  at  the 
instance  of  the  owner  of  the  same  or  his 
agent" 

Section  10238  enacts: 

"Any  person  who  shall  permit  another  to  go 
upon  his  timber  land  and  cut  thereon  sawlogs, 
spars,  piles,  cordwood,  or  other  timber  has  a 
lien  npon  such  logs,  spars,  piles,  cordwood,  and 
timber  for  the  price  agreed  to  be  paid  for  such 
privilege,  or  for  the  price  such  privilege  or  the 
stumpage  thereon  would  be  reasonably  worth, 
in  case  there  was  no  express  agreement  fixing 
the  price." 

Section  10239,  Or.  !<.,  provides  that  endi 
liens  shall  have  priority  over  any  and  all 
other  liens.  As  distinguished  from  either 
the  common-law  or  statutory  lien,  the  plain- 
tiff claims  that,  under  its  contract  with  the 
spruce  company  of  September  B,  he  has  an 
equitable  lien  upon  all  the  logs  whldi  came 
Into  the  possession  of  Burtchaell  as  trustee 
and  upon  all  the  lumber  which  also  came  into 
his  possession  which  was  manufactured  out 
of  logs  which  he  delivered  to  the  spruce  com- 
pany, and  that,  the  trustee  having  sold  such 
logs  and  lumber,'  he  has  an  equitable  Hen 
upon  and  Is  entitled  to  the  proceeds  of  such 
sales.  That  involves  the  meaning  and  con- 
struction of  his  contract  with  the  spruce 
company.  Although  equity  often  recognizes 
and  enforces  it,  the  law  writers  do  not  under- 
take to  give  an  accurate  definition  of  what  la 
an  equitable  Hen.    tu  O.  h.  vol.  17,  says: 

Page  603:  "The  great  difference  between  the 
eqnitable  and  common-law  lien  Is  that  the  for- 
mer is  not  conditioned  upon  the  possession  of 
the  thing  sought  to  be  charged,  while  in  the 
latter  this  is  absolutely  essential.  An  equitable 
lien  is  not  an  estate  or  property  in  the  thing 
itself,  nor.  a  right  to  recover  the  thing;  that 
Is,  a  right  which  may  be  the  basis  of  a  posses- 
sory action.  It  is  neither  a  jus  ad  rem  nor 
a  jus  in  re." 

Page  601:  "A  party  may,  by  manifest  intent 
and  agreement,  create  a  security,  charge,  or 
claim  in  the  nature  of  a  lien  on  real  as  well 
as  on  personal  property  whereof  he  is  the 
owner  or  in  possession,  which  a  court  of  equity 
will  enforce  against  him,  and  volunteers  or 
claimants  under  him  with  notice  of  the  agree- 
ment. To  dedicate  property  to  a  particular 
purpose,  to  provide  that  a  specified  creditor  and 
that  creditor  alone  shall  be  authorised  to  seek 
payment  of  his  debt  from  the  property  or  its 
value,  is  unmistakably  to  create  an  equitable 
Ken." 

Page  607:  "Where  a  contract  is  proved,  the 
rights  of  the  parties  depend  upon  the  terms  of 
the  contract,  and  it  has  been  said  that  no  lien, 
either  specific  or  general,  can  be  claimed  so 
as  to  interrupt  the  performance  of  the  actual 
contract  between  the  parties,  whether  that 
contract  is  express  or  is  to  be  inferred  from 
the  general  course  of  dealing." 

Page  614:  "It  is  settled  beyond  question  that 
a  court  of  equity  is  the  appropriate  tribunal  for 
the  enforcement  of  an  equitable,  as  distinguish- 
ed from  a  statutoiT  or  common-law,  lien." 


The  contract  between  ttie  plaintiff  and  tlia 
spruce  company  of  September  6^  1919,  redtaa: 

"Stone  hereby  sells  ta  the  company,  and  the 
company  hereby  buys  from  Stone,  all  those  cer* 
tain  spruce  logs  gotten  out  by  Stone  nnder  his 
contract  dated  March  11,  1919,  with  the  Cnm- 
mings  Moberly  Company,"  amounting  to  1,182,- 
431  feet,  at  tbe  agreed  price  of  912  per  thou- 
sand. 

After  reciting  where  the  logs  are  and  Oiat 
they  are  again  to  be  rafted  and  scaled,  the 
contract  further  says: 

"As  each  raft  is  completed  and  scaled,  the 
logs  therein  shall  become  the  property  and  at 
the  risk  of  the  company,  and  the  company 
agrees  that,  immediately  upon  the  delivery,  to 
it  of  the  certificate  of  the  Columbia  Biver  log 
scaling  and  grading  bureau  showing  the  number 
of  feet  included  in  a  raft,  the  company  will 
promptly  execute  and  deliver  to  Stone  the 
company's  acceptance  for  the  price  of  the  logs 
included  in  such  raft  at  the  rate  of  $12  per 
thousand  feet." 

[1,2]  The  execution  of  the  contract  of 
March  11, 1910,  between  the  plaintiff  and  the 
Oummlngs  Moberly  Company,  or  what  was 
done  under  it,  or  the  terms  and  conditlooa  or 
the  reasons  why  it  was  canceled,  are  not 
pleaded  as  a  defense;  neither  is  there  any 
reference  in  the  answer  here  to  the  complaint 
filed  by  the  plaintiff  against,  the  Cnmmings 
Moberly  Company  in  the  circuit  court  of  Till- 
amook county  on  December  27,  1019.  The 
legal  effect  of  the  pleadings  in  the  one  case 
cannot  be  considered  with  reference  to  the 
other  or  treated  as  an  Section  of  remedies, 
but  the  complaint  there  can  be  considered 
here,  for  the  purpose  of  tdiowlng  the  history 
of  the  transaction,  tbi  relation  of  the  parties, 
and  the  reas(m8  why  the  contract  was  ex- 
ecuted between  the  plaintiff  and  the  spruce 
company  on  September  S,  1919,  and  how  it 
was  then  understood  and  construed  by  the 
plaintiff. 

[3]  March  11,  1919,  the  plaintiff  made  hla 
ctmtract  with  the  Cnmmings  Moberly  liumber 
Company,  which  the  evidence  shows  to  be  a 
solvent  and  responsible  corporation.  Under 
its  terms  and  conditions,  on  September  6, 
1919,  the  plaintiff  then  had  1,527  loga  ready 
for  delivery,  which,,  as  shown  by  the  official 
certlfleates  of  the  Columbia  River  Ipg  scaling 
and  grading  bureau,  measured  1,182,431  feet, 
and  the  agreed  contract  price  was  $12  per 
thousand.  By  reason  of  a  change  In  Its  plana 
that  company  did  not  want  to  take  or  paj 
for  the  logs  or  carry  out  its  contract.  In 
that  situation,  the  plaintiff  entered  into  the 
contract  in  question  with  the  Silver  Spruce 
Company  of  September  6,  by  which  that  com- 
pany was  to  take  over  and  pay  for  the  1,027 
logs  after  they  were  rafted  and  again  scaled 
by  the  same  grading  bureau,  and  to  induce 
the  plaintiff  to  make  the  new  contract  and  as 
one  of  its  considerations,  and  ccmcurrent 
therewith  and  as  a  part  thereof,  the  Oum- 
mlngs Moberljr  Company  wrote  ths  plaintiff 
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tlw  two  lettera  aboye  of  September  S,  tbe  tiV- 
parent  legal  ^ect  of  which  was  that.  If  the 
spmce  company  Bhonld  fall  to  carry  out  its 
agreement  with  the  plaintiff  and  take  and 
pay  for  tbe  1,527  logs  at  the  same  agreed 
price,  the  Cummings  Moberly  Company  would 
then  pay  for  the  logs  and  should  have  an 
assignment  of  the  plaintiff's  claim  against 
the  spmce  company.  It  appears  that  the 
Cummings  Hoberly  Company  was  a  respon- 
sible corpwatlon  and  that  tbe  spruce  com- 
pany was  not.   The  plalnttff  testlfles: 

"Q.  You  say  at  the  time  of  that  second  de- 
Ureiy  of  Norember  18  along  to  December  22, 
that  yon  bad  doabts  abont  tbe  solvency  of  tbe 
SHver  Spmce  Company.  A.  I  bad  my  donbts 
about  them  for  a  year  and  a  half  before  I  had 
any  contract  witb  tbem. 

"Q.  Tou  thonght  it  was  risky  to  do  boslDess 
with  them?  A.  Tea,  sir;  I  had  a  little  doabt; 
yes,  sir;  I  wonldn't  sell  to  tbe  Silver  Spruce 
Company  unless  they  would  guarantee  if  they 
went  broke  they  would  belp  me  out. 

"Q.  And  they  did  guarantee  it?  A.  Between 
me  and  tbem." 

The  plaintiff  had  an  apparently  valid  con- 
tract with  the  Cummings  Moberly  Lumber 
Company,  which  was  responsible,  and  the 
1,527  logs  were  ready  for  delivery.  Know- 
ing the  financial  condition  of  the  spruce  com- 
pany, it  is  fair  to  assume  that  the  plaintiff 
would  not  enter  Into  the  contract  of  Septem- 
ber 5,  and  deliver  tbe  logs  to  it  without  the 
Cummings  Moberly  Lumber  Company  guar- 
anteeing the  payment  of  the  account,  and 
that  in  making  the  new  contract  he  relied  up- 
on the  guarantee.  The  fact  that  the  plaintiff 
bad  such  a  goaranty  was  to  be  a  matter 
wiOiin  the  ezcluslye  knowledge  of  the  Cum- 
mings Moberly  Company  and  himself,  and  it 
was  kept  a  secret  until  about  the  time  that 
the  plaintiff  commenced  his  action  to  enforce 
it  It  also  appears  that  none  of  the  other 
creditors  of  the  spruce  company  had  any 
knowledge  of  the  terms  or  provisions  of  the 
contract  between  the  spruce  company  and 
the  plaintiff,  and  that  the  plaintiff  never 
claimed  or  asserted  that  he  had  any  Hen  un- 
der that  contract  until  after  the  common-law 
assignment  was  made. 

It  was  in  this  situation  and  for  such  rea- 
sons that  the  contract  In  question  was  made 
between  the  plaintiff  and  the  spruce  com- 
pany. It  recites  that  the  plaintiff  sells  to 
the  company  and  tbe  company  buys  from  him 
all  the  "spmoe  logs  gotten  out  by  Stone  un- 
der bis  contract  dated  March  11,  1919,  with 
the  Cummings  Moberly  Company  [said  con- 
.  tract  having  been  canceled  by  mutual  con- 
sent]." It  will  thus  be  noted  that  specific 
reference  is  made  in  the  new  contract  to  the 
old.  It  further  recites:  "As  each  raft  is 
completed  and  sealed,  the  logs  therein  shall 
become  tbe  property  and  at  the  risk  of  the 
company."  In  consideration  thereof  the 
company  agrees  that  upon  receipt  of  the 
scaling  certificate  It  will  execute  and  deliver 


to  the  plaintiff  its  acceptanos  "for  tha  priot 
of  the  logs  Included  in  such  raft  at  the  rate 
of  $12  per  thousand  feet"  Under  this  daoae^ 
when  the  scaling  certificate  is  issued  and  th« 
acceptance  delivered,  the  title  itasses  to  the 
spruce  company  for  the  logs  evidenced  by  the 
certificate.  The  giving  of  the  acceptance  la 
nothing  more  than  written  evidence  of  the 
•pruce  company  of  tbe  amount  which  it  owes 
the  plaintiff  as  shown  by  tbe  scaling  certifi- 
cate. The  acceptance  within  itself  cannot  be 
construed  as  a  security  for  tbe  debt  It  la 
nothing  more  than  evidence  of  the  debt 

Tbe  contract  further  recites:  i"It  is  un- 
derstood that  Stone  expects  to  discount  said 
acceptance  with  the  First  National  Bank  of 
TUlamook;"  that  is  to  say,  that  upon  the 
receipt  of  an  acceptance  from  tbe  spruce 
company  the  plaintiff  lnt«ided  to  discount 
it  at  the  bank  and  place  the  proceedis  to  his 
personal  credit  In  tbe  ordinary  course  of 
business  that  la  what  he  would  da  Follow- 
ing this  "the  company  agrees  that  in  order 
to  further  secure  payment  of  said  accept- 
ances [which  shall  mature  90  days  after  their 
respective  dates]  the  company  will  assign 
to  the  First  National  Bank  of  Tillamook,  or 
such  other  perscm  as  Stone  may  direct,  the 
Invoices  of  the  company  against  its  custom- 
ers for  the  lumber  manufactured  from  said 
logs."  This  contemplates  that  within  90 
days  after  the  logs  are  bought  and  sold  the 
spruce  company  will  have  manufactured 
them  into  lumber,  and  that  the  lumber  will 
have  been  sold,  and  that  as  the  sales  are 
made  tbe  invoices  will  be  assigned  and  at- 
tached to  the  acceptances,  which  had  been 
delivered  to  the  plaintiff  and  by  him  dis- 
counted to  the  bank.  In  other  words,  in  the 
ordinary  course  of  business,  within  90  days 
the  spruce  company  would  manufacture  the 
logs  into  lumber  and  sell  the  lumber  and  as- 
sign tbe  invoice  against  the  purchaser  to  the 
holder  of  the  acceptance.  It  is  true  that  the 
contract  says  that  it  agrees  to  do  this  "in 
order  to  further  secure  payment  of  said  ac- 
ceptances," but  It  is  also  true  that  by  the 
previous  portions  of  the  contract  tbe  accept- 
ances were  not  secured  in  any  manner  and 
that  no  previous  provision  was  made  in  the 
contract  for  their  security.  Up  to  that  time 
nothing  more  had  been  done  other  than  the 
sale  and  purchase  of  the  logs  and  the  issuing 
of  the  acceptances  to  the  plaintiff  and  the 
discount  of  tbem  by  him  to  the  bank.  Such 
things  would  not  in  any  way  secure  payment 
of  the  debt ;  they  would  only  be  evidence  of 
the  debt 

The  remaining  question'  Is  whether,  within 
Itself,  the  agreement  of  the  spruce  company 
to  assign  to  the  bank  tbe  invoices  of  its 
customers  for  the  Itunber  manufactured 
from  the  logs  to  secure  the  payment  of  the 
acceptances  constitutes  an  equitable  lien  up- 
on the  logs  or  the  unsold  lumber  for  the  pur- 
chase price  of  tbe  logs,  under  the  contract, 
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In  the  Instant  case  the  defendant  BortChaell 
is  a  common-law  assignee,  and  as  such  repre- 
B«it8  nnsecnred  creditors  of  the  spruce  com- 
pany to  the  amount  of  about  $80,000.  It  is 
conceded  that  as  such  assignee  he  sold  and 
converted  into  money  about  300,000  feet  of 
the  logs  which  the  spruce  company  had  pur- 
chased from  the  plaintiff  under  the  contract 
of  September  5,  and  for  which  the  company 
gave  the  plaintiff  its  acceptance,  which  he 
discounted  at  the  bank,  and  that  the  accept- 
ance was  never  paid  by  the  company,  and 
for  which  the  plaintiff  settled  with  the  bank 
and  is  now  the  owner  and  holder  of  that  ac- 
ceptance; also  that  as  such  trustee  Burt- 
Cbaell  sold  about  85,000  feet  of  lumber,  whidi 
was  manufactured  from  logs  which  the 
spruce  company  purchased  from  the  plain- 
tiff; that  the  trustee  now  has  the  proceeds 
from  the  sale  of  such  logs  and  the  sale  of 
sudi  lumber;  that  he  never  signed  any  in- 
voices for  such  lumber  to  the  bank  or  any 
one  else,  and  that  he  refuses  to  account  to 
the  plaintiff  for  such  proceeds.  There  is  no 
proof  that  Burtchaell  now  has  any  proceeds 
or  that  he  ever  collected  any  money  from  in- 
voices of  lumber  that  was  sold  or  shipped  by 
the  spruce  company  itself  to  any  of  its  cus- 
tomers. The  plaintiff  claims  that  bis  con- 
tract gives  him  an  equitable  lien  on  the  pro- 
ceeds from  the  sale  of  the  logs  In  the  pond 
and  the  sale  of  the  lumber  which  was  at  the 
mill  and  unsold  at  the  time  Burtchaell  quali- 
fied as  trustee  under  the  common-law  assign- 
ment. 

In  the  early  case  of  WMght  t.  Ellison,  1 
WaU.  16,  17  L.  Ed.  655,  it  is  said: 

"To  constitute  an  equitable  lien  on  a  fund 
there  mast  be  some  distinct  appropriation  of 
the  fund  by  the  debtor.  It  is  not  enough  that 
the  fund  may  have  been  created  through  the 
efforts  and  outlays  of  the  i>arty  claiming  the 
Uen." 

This  case  has  been  followed  and  approved 
by  all  the  text-writers  and  by  numerous 
courts. 

In  Christmas  v.  Russell,  14  Wall.  69,  20  U 
Ed.  762,  the  court  says: 

"A  mere  promise,  though  of  the  clearest  and 
most  solemn  kind,  to  pay  a  debt  out  of  a  par- 
ticular fund,  is  not  an  assignment  of  the  fund 
even  in  equity.  To  make  an  equitable  assign- 
ment there  should  be  such  an  actual  or  con- 
structive appropriation  of  the  subject-matter 
as  to  confer  a  complete  and  present  tight  on 
the  parfy  meant  to  be  provided  for,  even  where 
the  circumstances  do  not  admit  of  its  immedi- 
ate exercise." 

In  Trist  V.  Child,  21  Wall.  441,  22  L.  Ed. 
623,  the  court  says: 

"It  is  well  settled  that  an  order  to  pay  « 
debt  out  of  a  particular  fund  belonging  to  the 
debtor  gives  to  the  creditor  a  specific  equitable 
lien  upon  the  fund,  and  binds  it  in  the  hands 
of  the  drawee.  A  part  of  the  particular  fund 
may  be  assigned  by  an  order,  and  the  payee 
may  enforce  payment  of  the  amount  against  the 


drawee.  But  a  mere  agreement  to  pay  ont 
of  such  fund  is  not  sufficient  Something  more 
is  necessary.  There  must  be  an  i4>propriation 
of  the  fund  pro  tanto,  either  by  giving  an  or- 
der  or  by  transferring  it  otherwise  in  such  a 
manner  that  the  holder  is  authorized  to  pay 
the  amount  directly  to  the  creditor  without  the 
further  intervention  of  the  debtor." 

The  case  of  Dl  Nlsda  v.  Olsey,  162  App. 
Dlv.  154,  147  N.  T.  Supp.  196,  Involves  the 
question  of  an  equitable  lien,  and  It  is  tbexe. 
said: 

"The  difBcnlty  in  the  way  of  affirmance  is  that 
proof  of  a  breach  of  the  contract  only  does  not 
warrant  this  decree  of  the  equity  court.  There 
should  also  appear  proof  that  clearly  establish- 
ed the  intention  that  the  premises  would  'be 
held,  given,  or  transferred  as  security  for  the 
obligation'  of  the  contract" 

In  Cook  V.  Black,  54  Iowa,  683,  7  K.  W. 
121,  the  court  says: 

"In  our  opinion  the  evidence  fails  to  estab- 
lish the  creation  of  a  trust  in  the  property,  or 
to  show  the  existence  of  facts  entitling  the 
plaintiffs  to  a  lien  upon  the  proceeds.  The  most 
that  the  evidence  shows  is  an  intention  on  the 
part  of  the  debtor  to  apply  the  proceeds  of  the 
property  to  the  payment  in  part  of  the  debts 
due  the  plaintiffs.  This  intention  was  never 
consummated.  It  does  not  give  the  plaintiffs 
any  precedence  over  the  other  creditors  of  the 
estate." 

In  Pettlbone  ▼.  Thomson,  72  Misc.  B^>. 
486,  ISO  N.  X.  Supp.  284,  It  Is  held  that— 

"A  written  contract  to  pay  a  debt  ont  of  a 
designated  fund  without  transferring  any  part 
of  the  fund,  or  authorising  the  holder  to  pay 
directly  to  the  creditor  without  further  inter- 
vention of  the  debtor,  does  not  constitute  ei- 
ther an  equitable  lien  on  the  fund  or  an  eq- 
uitable assignment  thereof." 

Jones  on  liens,  vol.  1  0d  Ed.)  says: 

"Sec.  31.  To  create  an.  equitable  lien  by 
agreement  it  must  appear  that  the  parties  to 
it  intended  to  create  a  charge  upon  the  prop- 
erty.   •    •    • 

"Sec.  82.  The  intention  must  be  to  create  a 
Uen  npon  the  property,  as  distinguished  from 
an  agreement  to  apply  the  proceeds  of  a  sale 
of  it  to  the  payment  of  a  debt." 

"Sec.  43.  An  equitable  lien  arises  from  an  or- 
der given  by  a  debtor  to  his  creditor  to  receive 
payment  out  of  a  particular  fun.d,  and  this  is 
effectual  from  the  time  the  creditor  receives 
the  order  or  assignment,  though  the  debtor 
become  bankrupt  before  the  order  is  received 
by  the  drawee." 

"Sec.  45.  An  order  upon  a  specific  fond,  of 
which  the  drawee  has  notice,  though  he  has  not 
accepted  it,  or  though  he  may  have  refused  to 
accept  it,  is  effectual,  not  ouly  as  between  the 
parties,  but  also  as  against  the  drawer's  as- 
signee in  bankruptcy,  or  his  voluntary  assignee, 
for  the  benefit  of  Us  creditors." 

"Sec.  48.  A  mere  agreement  whether  1^  pa- 
rol or  in  writing,  to  pay  a  debt  out  of  a  desig- 
nated fund,  when  received,  does  not  give  an 
equitable  lien  npon  that  fnnd,  or  operate  aa 
an  equitable  assignment  of  it    The  agreement 
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!■  personal  merely.  There  mnst  be  an  order, 
or  somethinj;  that  placea  the  creditor  in  a 
position  to  demand  and  receive  the  amount  of 
the  debt  from  the  holder  of  the  fund  withoat 
further  action  on  the  part  of  the  debtor;  some- 
thing  that  woold  protect  the  holder  of  the 
fund  in  making  the  payment." 

"Sec.  60.  To  constitute  an  equitable  lien  on 
a  fund,  there  most  be  some  distinct  appropria- 
tion of  the  fund  b7  the  debtor,  such  as  an 
asai^ment  or  order  that  the  creditor  should 
be  paid  out  of  it. 

"Sec.  61.  The  rule  that  an  equitable  assign- 
ment can  be  effected  by  a  surrender  of  control 
•rer  the  funds  or  property  assigned  is  one  that 
is  strictly  held  to.  A  promise -that  certain  goods 
shall  be  held  in  trust  for  the  benefit  of  another, 
and  that  the  proceeds  shall  be  paid  to  him,  does 
not  amount  to  an  equitable  assignment  of  the 
goods  or  specific  lien  upon  them;  for  in  such 
case  the  owner  retains  control  of  the  goods, 
and  may  appropriate  them  or  their  proceeds 
to  the  payment  of  other  creditors,  and  the  hold- 
er of  such  promise  cannot  follow  the  goods  any 
more  than  he  could  follow  their  proceeds.  He 
haa  DO  lien  either  upon  the  goods  or  their  pro- 
ceeds. The  owner  has  violated  his  promise, 
and  for  this  he  is  personally  responsible. 

"Sec.  5Z  The  promise  of  a  debtor  to  pay  a 
debt  out  of  a  particular  fund  is  not  sufficient. 
There  mnst  be  an  appropriation  of  the  fund 
pro  tanto,  either  by  giving  an  order  on  the  spe- 
cific fund,  or  by  transferring  the  amount  other- 
wise in  such  a  manner  that  the  holder  of  the 
fund  ia  authorized  to  pay  the  amount,  directly 
to  the  creditor  without  the  further  intervention 
of  the  debtor.  *  •  *  A  sale  of  goods  upon 
the  mere  promise  of  the  purchaser  to  pay  for 
them  out  of  the  avails  of  their  sale,  and  of  a 
stock  of  other  goods  then  owned  by  the  pur- 
chaser, does  not  give  the  seller  a  lien  on  the 
goods  after  their  delivery,  nor  on  the  avails  of 
their  sale,  that  can  be  specifically  enforced. 
Soch  an  agreement  merely  creates  the  relation 
of  debtor  and  creditor,  and  does  not  effectually 
appropriate  the  funds  to  the  payment  of  the 
specific  debt." 

"Sec.  82.  The  delivery  of  a  bill  of  lading  to 
one  who  discounts  a  draft  drawn  against  the 
shipment  is  a  sutficient  appropriation  of  the 
property  to  give  the  holder  of  the  draft  an 
equitable  lien  upon  the  property.  Ordinarily 
the  question  of  an  equitable  lien  does  not  arise 
in  such  a  case,  because  the  delivery  of  the 
bill  of  lading  amounts  to  a  pledge  and  delivery 
of  the  property  itself." 

Under  the  contract  in  the  instant  case, 
it  was  the  Intention  of  the  parties  that  after 
their  sale  the  logs  shonld  be  manufactured 
into  lumber  and  that  the  spruce  company 
should  sell  tbe  lumber  to  its  customers,  and 
as  sales  were  made  that  tbe  invoices  should 
be  assigned  to  the  bank,  and  that  the  lumber 
should  be  manufactured  and  sold  within  90 
days  after  tbe  sale  of  tbe  logs.  That  is  the 
reason  why  the  contract  provides  that  tbe 
acceptances  "shall  mature  90  days  after  tbeir 
respective  dates."  The  stubborn  fact  re- 
mains tbat  until  the  lumber  was  manufac- 


tured, sold,  and  Invoiced  Oiere  was  no  fund 
to  assign  or  apprc^rlate. 

It  must  be  conceded  tbat  there  are  no  sp*- 
dflc  words  in  tbe  contract  which  create  a 
Hen  of  any  kind  in  favor  of  the  plaintiff  on 
either  the  logs  or  the  lumber.  Tbe  purchase 
price  of  tbe  logs  Is  not  made  a  specific  diarge 
or  Ilen,  and  It  is  only  by  omstruction  tbat  a 
lien  of  any  kind  could  be  Implied.  It  Is  true 
tbat  the  ^ruce  company  jigrees  to  assign  tbe 
invoices,  and  tbat  tbe  assignment  of  tbe  in- 
voices when  made  would  give  a  lien ;  but  tbe 
fact  remains  tbat  in  the  instant  case  no  in- 
voices were  ever  made  or  assigned,  and  tbat 
the  agreement  to  assign  tbe  Invoices  was 
never  carried  out,  and  tbat  without  such 
assignment  there  could  not  be  an  appropria- 
tion of  tbe  fund,  and  that  without  an  appro- 
priation there  could  not  be  an  equitable  lien. 
It  would  not  be  anything  more  tban  a  breach 
of  tbe  contract  to  assign. 

Again,  althougb  this  state  does  not  recog- 
nize a  vendor's  lien,  yet  where  such  a  lien 
exists  and  It  is  not  reserved  the  courts  hold 
tbat  tbe  taking  of  other  security  Is  a  waiver 
of  the  Hen.  On  principle,  tbat  rule  of  law 
should  apply  to  an  equitable  lloi.  In  tbe  in- 
stant case  the  plaintiff  knew  of  the  financial 
condition  of  tbe  spruce  company  and  was 
afraid  to  trust  it,  and 'for  such  reason  de- 
manded and  received  the  written  guaranty 
of  the  Cummlngs  Moberly  Company  tbat  it 
would  protect  and  Indemnify  bim  from  any 
loss  arising  out  of  his  contract  with  tbe 
spruce  company.  That  guaranty  was  one  of 
tbe  considerations  which  entered  into  his  con- 
tract with  tbe  spruce  company  and  without 
which  it  never  would  have  been  made.  The 
contract  does  not  expressly  provide  that  the 
logs  purchased  should  ever  be  manufactured 
Into  lumber;  it  only  implies  tbat  it  would 
be  done  in  the  ordinary  course  of  business. 
Neither  does  it  expressly  provide  tbat  all  of 
the  lumber  so  manufactured  shall  be  in- 
voiced to  Its  customers,  or  tbat  all  of  sudi 
invoices  should  be  assigned  to  tbe  bank. 
Neither  does  it  expressly  prohibit  the  sale  of 
the  logs  as  sncb,  or  tbe  sale  of  tbe  lumber 
manufactured  from  them  wltbout  an  Invoice. 
In  any  event,  as  to  tbe  purchase  price  of  the 
logs  involved  in  this  suit  or  any  lumber  man- 
ufactured from  them,  no  "invoices  of  tbe 
company  against  its  customers"  were  ever  as- 
signed to  tbe  bank,  and  without  an  assign- 
ment there  could  not  be  any  appropriatlcm  of 
tbe  fund,  and  wltbout  an  appropriation  of 
tbe  fund  plaintiff  would  not  have  an  equi- 
table or  any  other  kind  of  a  lien. 

As  to  Burtchaell,  tbe  decree  is  reversed 
and  tbe  suit  Is  dismissed. 

BUBNETT,  a  J,,  and  BBAN  and  BBOWN. 
JJ.,  concur. 
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SALQUI8T  V.  OREGON  FIRE  RELIEF 
ASS'N. 

(Supreme  Conrt  of  Oregon.    April  12,  1921.) 

r.  Insaranoe  <»=>I3I(I)  •—  luoranoe  eontniot 
most  be  In  writing  under  statute. 
Or.  L.  S  6457,  forbidding  the  iasuance  or 
renewal  of  insurance  policies  which  do  not  con- 
tain the  conditions  therein  prescribed  to  be 
stated  on  page  2  of  the  policy,  in  effect  requires 
the  policy  to  be  in  writing,  and  prohibits  oral 
contracts  of  insurance. 

2.  Intoranee  ■8=»I45(2)  —  Authority  of  agoat 
who  executed  renewal  must  be  la  writing. 

The  reqairement  of  Or.  U  {  6457,  that  an 
insurance  policy  shall  specify  that  in  any  mat- 
ter relating  to  the  insurance  no  person,  unless 
duly  authorized  in  writing,  shall  be  deemed  the 
agent  of  the  company,  a  renewal  of  a  valid  ex- 
isting policy  made  by  an  agent  is  not  binding 
on  the  company,  unless  it.  is  shown  that  the 
agent  waa  authorised  in  writing  to  renew  the 
insurance. 

3.  insuraiMM  <3=3l45(2)— Answer  Inaifvertently 
admitting  agency  Is  net  "appointment  In 
writing." 

An  answer  by  an  insurance  company  admit- 
ting that  the  agent  whom  plaintiff  aUeged  re- 
newed her  policy  waa  authorized  to  solicit  in- 
surance for  the  company,  which  was  subse- 
quently withdrawn  as  having  been  filed  under 
a  wrong  conception  of  the  facts,  is  not  the  writ- 
ten authority  of  the  agent  to  bind  the  company 
required  by  the  statute. ' 

4.  Insurance  «=>I45(2)— Agent  to  solicit  baa 
no  authority  to  Und  company. 

Authority  of  an  agent  to  solicit  insurance 
confers  no  power  upon  the  agent  to  write  in- 
surance which  sball  bind  the  company,  espe- 
cially where  the  policy  which  insured  claimed 
the  agent  renewed  stipulated  that  the  liability 
of  insurer  should  not  commence  until  the  appli- 
cation was  approved  by  the  home  office. 

5.  Insurance  ®=>74-^genoy  oannot  be  proved 
by  holding  out. 

Under  Or.  L,  (  6457,  requiring  an  agent  to 
l>e  authorized  in  writing  to  bind  an  insurance 
company,  the  authority  of  an  agent  cannot  be 
proved  by  evidence  that  the  company  held  him 
out  as  its  agent 

6.  Insurance  9=3668(3)— Evidence  of  renewal 
of  expired  policy  before  Are  occurred  beid  !■• 
suffloient  to  go  to  Jury. 

Where  the  written  insurance  policy  had  ex- 
pired before  the  fire  occurred,  evidence  that  one 
who  had  been  previously  authorized  to  solicit 
insurance  for  the  company  had  agreed  to  renew 
the  policy  when  it  expired,  but  that  his  agency 
had  been  terminated  before  the  policy  expired, 
and  no  new  policy  was  ever  issued,  nor  was  the 
renewal  premium  paid,  does  not  warrant  the 
Jury  in  finding  that  the  company  had  renewed 
the  policy,  so  that  it  was  error  to  deny  a  mo- 
tion for  nonsuit. 

Department  2. 

Ai^ieal   from    Olrcalt   Court,   Mnltnomab 
County;  John  P.  Kavanangh,  Judge. 


Action  by  Oanle  SalqnlBt  against  die  Or»- 
gon  Fire  Relief  Assodatioii.  Judgmmt  for 
plaintiff,  and  defendant  appeals.    Berersed. 

It  Is  admitted  that  the  defendant  at  all  the 
dates  mentioned  in  the  pleadings  was  and 
is  a  mutual  fire  insurance  association,  incor- 
porated as  such  under  the  laws  of  Oregon 
and  duly  authorized  to  write  fire  Insurance 
for  Its  members  only,  in  accordance  with  the 
mutual  insurance  laws  of  the  state  of  Ore- 
gon. It  is  said  In  the  complaint  that  before 
the  commencement  of  the  suft,  for  about  11 
years,  the  defendant  had  maintalnea  John 
Brown  as  its  local  agent  at  Oresbam,  to 
represent  it  in  soliciting  insurance  and  bind- 
ing the  defendant  to  "contracts  of  Insur- 
ance" on  property  wltliin  the  territory  of 
the  agency,  during  which  period  "plaintUC 
had  made  and  entered  into  contracts  of  insur- 
ance with  Brown  as  agent  of  the  defendant" ; 
that  the  defendant,  throuj^  said  agency,  "is- 
sued a  five-year  policy  of  Insurance"  and 
afterwards  iraued  policy  Na  178862,  attadied 
to  and  made  part  of  the  complaint,  and 
whicb  by  its  terms  expired  January  27, 
1918;  that  the  plaintiff  had  no  knowledge  of 
the  termination  of  Brown's-  agency,  and  on 
November  20,  1917,  believed  that  he  had  full 
power  to  malie  "contracts  of  fire  insurance" 
on  behalf  of  defendant  It  Is  stated  tliat 
on  November  20,  1917,  before  the  expiration 
of  the  three-year  policy  No.  178862,  the  de- 
fendant, through  Brown,  agreed  to  roiew 
the  same,  and  reinsure  the  property  therein 
described  from  the  date  of  the  expiration  of 
the  policy  already  quoted ;  "that  it  was  then 
and  there  agreed  by  and  between  plaintiff 
and  defendant  that  defendant  would  vrrlte 
and  deliver  to  plaintiff  a  contract  of  Insur- 
ance as  evidence  of  the  said  oral  contract  of 
Insurance,  without  anything  further  to  be 
said  or  done  on  the  part  of  plaintiff,  the  same 
to  be  in  effect  from  and  after  January  27, 
1918,  at  noon  for  a  period  of  three  years;" 
and  "that  then  and  there,  to  wit,  on  or  about 
November  20,  1917,  the  plaintiff  accepted  the 
terms  of  the  aforesaid  renewal  of  said  con- 
tract and  then  and  thereafter  performed  all 
the  conditlcms  of  the  said  contract  on  her 
part  to  be  i>erformed." 

It  la  alleged  that  the  property  described 
was  destroyed  by  fire  on  March  SI,  1918,  be- 
ing at  that  time,  and  at  the  time  of  mailing 
the  renewal  contract,  the  property  of  the 
plaintiff.  Notification  of  loss  is  pleaded,  as 
well  as  failure  and  neglect  of  the  defendant 
to  deliver  the  ix>licy.  The  oxnplalnt  avers 
that  on  January  15,  1918,  the  defendant  re- 
voked Brown's  agency,  and  on  January  21 
wrote  the  plaintiff  that  R.  R.  Quick  was  tak- 
ing the  place  of  Brown  as  its  agent ;  that  on 
January  26,  1918,  the  plaintiff  went  to  Port- 
land to  pay  her  premium  to  Quidc,  but  was 
unable  to  find  him;  that  after  the  fire  she 
tendered  the  premium  to  one  Cleveland,  who 
liad  been  app<rinted  agent  of  the -defendant 
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The  former  policy,  wbtcb  expired  Jannary 
27,  1918,  was  cX  the  standard  form  tor  mu- 
tual Izisnrance  companies,  and  contained  this 
prevision : 

"Section  8.  In  any  matter  relating  to  this  in- 
surance no  pe'raon,  nnless  dnly  anthorised  in 
writins,  shall  be  deemed  the  agent  of  this  com< 
pany. 

"This  policy  may,  by  renewal,  be  continued 
under  the  original  stipulations,  in  consideration 
of  premiums  for  tlie  renewed  term.    •    •    • " 

It  is  also  said  In  the  policy  ialready  men- 
tioned that — 

"Apph'cation  for  membership  and  insursnee 
most  be  made  npon  such  forms  as  the  associa- 
tion may  furnish,  giving  a  complete  description 
of  the  property  to  be  Insured,  and  signed  by 
the  applicant;  and  the  liabflity  of  this  associa- 
tion to  the  payment  ot  losses  by  fire  to  any 
party  shall  not  commence  until  such  party's 
application  for  Insurance  and  memberslilp  is 
received  and  approved  by  the  home  office,  but 
this  rule  of  liability  may  be  varied  by  the  agent 
in  case  of  emergency,  onder  instructions  from 
the  association.'* 

The  answer  admits  the  issuance  ot  the  pol- 
icy No.  178862,  exiting  Jannary  27,  1918. 
Tlie  remainder  of  the  complaint  is  traversed. 
For  its  first  separate  answer  the  defendant 
plaids  Its  by-laws  to  the  effect  that  its  lia- 
bility shall  not  commence  until  the  party's 
application  for  Insurance  and  membership  Is 
Tecelved  and  approved  by  the  home  office, 
and  states  that  the  plaintiff  never  made  any 
application,  and  none  was  ever  received  from 
her  by  the  defendant.  A  second  separate  de- 
fense is  to  the  effect  that  the  plaintiff  did  not 
pay  the  premium,  and  that  the  by-laws  pro- 
vide that  the  association  shall  not  be  liable 
for  any  loss  that  may  occur  to  property  cov- 
ered by  a  certificate  upon  which  any  itre- 
mlom  is  delinquent.  There  are  other  de- 
fenses not  necessary  to  be  considered.  Those 
noted  were  traversed  by  the  reply.  A  Jury 
trial,  at  which  the  defendant  unsuccessfully 
moved  for  nonsuit  and  offered  no  evidence, 
reeolted  in  a  verdict  and  Judgmrait  for  the 
plaintiff.  Certain  objections  to  Instructlms 
and  refusals  to  charge  the  Jury  are  raised  by 
ttie  record.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appeals. 

H.  H.  Hewitt,  of  Albany  (Hewitt  &  Box,  of 
Albany,  on  the  brief),  for  appellant 
Mllo  C.  King,  of  Gresham,  for  respondent 

BURNEnrr,  C.  J.  (after  stating  the  facts  as 
above).  To  sustain  her  allegations  of  the 
agency  of  Brown,  the  plaintiff  offered,  and 
over  the  objections  of  the  defendant  there  was 
received,  evidence  of  the  acts  and  statements 
of  Brown,  but  no  writing  creating  his  au- 
tliorlty.  The  effort  of  the  complaint  is  to 
recover  npon  an  oral  contract  of  Insurance. 
Thronghont  the  pleading  the  matter  is  spolc- 
en  of  as  a  "contract  of  insurance." 

[1]  It  Is  aald  in  section  6457,  Or.  L.,  that— 


"From  and  after  the  first  day  of  September, 
1911,  no  fire  insurance  company,  corporation 
or  association,  their  officers  or  agents,  shall 
make,  issue,  nse,  or  deliver  for  use,  any  fire 
insurance  policy,  or  renewal  of  any  fire  policy 
on  property  in  this  state,  other  than  as  shaU 
conform  to  the  following  conditions,  wbidi  con- 
ditions shall  be  contained  npon  page  two  of 
such  policy  of  insurance  and  which  shall  form  a 
portion  of  the  contract  between  sneh  insurer 
and  insured,  and  which  shall  read  as  followa." 

Then  comes  the  schedule  of  conditUma 
which  are  required  to  be  made  part  of  evefy 
policy;  among  others,  those  already  quoted 
from  the  policy  of  which  the  policy  sned  up- 
on was  to  be  the  renewal.  Under  this  statute 
It  could  not  be  lawfully  within  the  contem- 
plati(m  of  the  parties  that  any  liability 
should  Inure  against  the  defendant  except  np- 
on a  contract  such  as  the  law  prescribes. 
In  other  words,  requiring,  as  it  does,  tliat 
any  policy,  whetlier  original'  or  a  renewal, 
shall  contain  the  statutory  conditicms,  the  en- 
actment in  question  prescribes  an  exclusive 
evidence  of  contract,  analogous  to  such  en- 
actments as  the  statute  of  frauds.  Oral  con- 
tracts ot  Insurance  are  impossible  under  our 
statute. 

[2]  It  is  argued  that  the  requirements  of 
the  act  specifying  that  "in  any  matter  relat- 
ing to  this  Insurance  no  person,  imless  dnly 
authorized  in  writing,  shall  be  deemed  the 
agent  of  this  company,"  applied  only  to  the 
former  p<^C7  expiring  January  27,  1918i. 
The  renewal  of  the  Insurance  effected  by  the 
former  policy  was  certainly  a  matter  relating 
to  that  insurance,  which.  In  that  view  of  the 
case,  would  make  effective  the  requirement 
of  writing  as  a  proof  of  agency.  Conceding, 
but  not  admitting,  that  the  ccmdltlon  In  that 
policy  related  only  to  Itself,  yet  any  policy 
lawfully  issued  would  require  the  same  thing 
in  obedience  to  the  statute.  The  deduction 
is  that,  if  any  (me  assuming  to  act  for  an  in- 
surance company  in  this  state  undertakes  to 
effect  insurance,  his'  authority  to  do  so  must 
be  in  writing.  Ignorance  of  the  law  excuses 
no  one.  The  statute  In  question,  by  force  of 
its  terms,  is  written  into  every  policy  issued 
or  to  be  Issued  while  the  statiite  stands.  No 
writing  whatever  conferring  any  authority 
upon  Brown,  upon  whose  conduct  the  plaintiff 
relies,  was  offered  In  evidence.  At  the  trial, 
the  plaintiff  cont«ited  herself,  over  the  ob- 
jection and  exception  of  the  defendant  with 
offering  the  acts  and  declarations  of  Brown 
to  charge  the  company.  No  evidence  what- 
ever was  given  that  the  defendant  Imew 
anything  about  the  conduct  of  Brown. 

[3, 4]  By  an  answer  interposed  in  some 
former  litigation  of  the  dispute  between  the 
parties  in  this  matter,  the  defendant  admit- 
ted that  Brown  was  authorized  to  solicit  in- 
surance. 'Tbia,  bowerrar,  was  explained  by 
the  attorney  who  drew  the  pleadings  to  have 
been  inserted  under  a  wrong  conception  of 
the  facts,  and  was  afterwards  withdrawn 
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by  amendment.  But  tilts  Is  not  the  writing 
contemplated  by  the  statute,  and  even  If  it 
were,  authority  to  solicit  Insurance  confers 
no  power  upon  the  agent  to  write  Insurance 
to  bind  the  company.  Indeed,  the  very  pol- 
icy which  the  plaintiff  had,  and  which  she 
sought  to  renew,  contains  the  provision  that 
the  liability  of  the  association  shall  not  com- 
mence "until  such  party's  application  for 
insurance  and  membership  is  received  and 
approved  by  the  home  office."  It  is  true  the 
liability  may  be  varied  by  the  agent  in  cases 
of  emergency,  but  then  only  "under  instruc- 
tions from  the  association."  No  such  instruc- 
tions appear  In  the  record. 

[i]  It  is  argued  that  agency  can  be  proved 
In  such  instances  by  the  defendant's  hold- 
ing out  the  individual  in  question  as  Its 
agent.  This  Is  directly  in  the  face  of  the 
statute,  which  requires  the  agent's  authority 
to  appear  in  writing.  Besides,  there  is  no 
evidence  whatever  that  the  defendant  held 
oat  Brown  as  its  agent  at  the  time  he  is  said 
to  liave  made  the  contract,  or  that  at  any 
time  it  held  him  out  as  authorized  to  do 
more  than  solicit  applications  to  be  forward- 
ed to  the  home  office  for  approval.  As  said 
hy  Mr.  Justice  Ramsey,  in  Oatman  v.  Bank- 
ers' Fire  Relief  AssociaUon,  66  Or.  888,  133 
Pac.  1183,  134  Pac.  1033: 

"The  rules  relevant  to  questions  of  waiver 
prior  to  the  enactment  of  the  standard  policy 
iaw  do  not  apply  now.  So  far  as  this  statute 
is  inconsistent  with  the  common  law,  it  super- 
sades  it. 

"It  IS  the  duty  of  the  courts  to  give  effect  to 
tk«  statute  and  not  to  nullify  its  requirements. 
Tliis  statute  not  only  imposes  a  penalty  on  in- 
sorance  companies  for  noncompliance  with  its 
terms,  but  it  declares  in  express  terms  that  if 
the  condition  quoted,  supra,  is  not  complied 
with,  the  policy  is  void." 

Before  the  enactment  of  the  standard  pol- 
icy law,  the  courts  went  to  extremes  In 
charging  an  Insurance  company  upon  the 
acts  and  declarations  of  anybody  who  so 
much  as  had  the  smell  of  agency  upon  his 
garments,  however  or  whenever  or  for  what- 
ever acquired.  But  the  statute  has  super- 
seded such  decisions,  and  has  fixed  a  stand- 
ard to  which  all  must  conform,  if  they  would 
Impose  liability  upon  an  Insurance  C(mcem. 
The  extent  of  the  authority  of  a  mere  solicit- 
or for  business  which  must  be  confirmed  at 
the  home  office  of  a  corporation  is  discussed 
by  Mr.  Justice  Johns,  In  Bagot  v.  Inter-Moun- 
tain Milling  Co.,  106  Pac.  824,  decided  April 
6,  1921.  In  the  instant  case  there  is  the  ex- 
press condition  appearing  in  the  record  that 
liability  shall  not  accrue  until  an  application 
is  received  and  approved  by  the  home  office. 

[6]  The  plaintiff  alleges  that  she  performed 
her  part  of  the  contract.  One  of  those  re- 
quirements was  to  pay  the  premium.  This 
she  did  not  do.  She  said  in  her  testimony 
that  she  offered  to  pay  John  Brown  two  days  1 


before  the  expiration  of  tte  former  poUey, 
when  he  told  her  that  he  was  not  the  agent. 
She  says,  "I  offered  him  the  money  and  be 
said  he  was  no  agent"  She  says  she  went 
to  the  office  of  Qul<^  another  agent,  some 
day  In-  February,  but  did  not  -find  him.  So 
far  as  that  is  concerned,  the  company  was 
not  obliged  to  renew  her  Insurance.  In  the 
whole  record  there  is  no  situation  disclosed 
where  either  party  could  have  sued  the  other, 
the  defendant  to  recover  the  premium,  or  the 
plaintiff  to  compel  the  Issuance  of  a  policy. 
All  that  the  testimony  discloses  is  that  there 
were  negotiations  irrespective  of  any  author- 
ity of  the  supposed  agent,  but  which  did  not 
culminate  in  an  agreement. 

The  circuit  court  was  in  error  in  not  allow- 
ing the  defendant's  motion  for  a  noosalt. 

The  Judgment  is  reversed. 

BBAN,  JOHNS,  and  BBOWN,  JJ„  concur. 


KAUFMAN  V. 


aOO  Or. 
LOMBARD  et  al. 


378) 


(Supreme  Court  of  Oregon.    April  26,  1021.) 

Corporations  <S=3283( I)— Election  of  offloers 
held  valid  notwIthstandlnB  partnership  agree- 
ment. 

Under  a  partnership  agreement  that  plain- 
tiff should  be  elected  president  and  director  of 
a  corporation  organized  to  hold  the  asseta  of 
the  partnership,  election  of  others  as  officers 
and  directors  of  the  corporation  was  valid  and 
should  not  be  vacated,  where  plaintiff  refused 
to  take  part  in  the  election  or  the  meeting  at 
which  it  was  held;  plaintiff  at  the  organization 
of  the  corporation  having  been  elected  presi- 
dent and  having  acted  as  such  for  many  years. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  O.  Morrow,  Judge. 

Suit  by  John  F.  Kaufman  against  Norman 
Lombard  and  others.  From  a  decree  dismiss- 
ing the  suit,  plaintiff  appeals.  Modified  and 
affirmed,  and  cause  remanded  for  further 
proceedings. 

This  is  a  suit  to  enjoin  the  defendants  from 
acting  as  directors  and  officers  of  a  corpoira- 
tion,  and  from  interfering  with  the  assets  of 
the  corporation.  The  assets  of  the  partner- 
ship of  John  F.  Kaufman  &  Co.,  which 
amount  to  some  $60,000,  are  held  in  the  name 
of  the  Agricultural  Credit  Corporation  of  Or- 
egon. Tbe  circuit  court  rendered  a  decree 
dismissing  the  suit  and  requiring  each  party 
to  pay  their  own  costs.  During  the  pendency 
of  the  appeal  the  trial  court  decreed  that  the 
assets  of  the  defendant  corporation  remain 
in  the  hands  of  the  Portland  Trust  Company 
of  Portland,  subject  to  the  terms  of  the  oriff- 


£=3For  other  cases  see  same  topic  and  KEY-NCMBBR  In  all  Key-Numbered  Digests  and  IndexM 
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inal  order  committing  die  same  to  tbat  com- 
pany. • 

In  Septentber,  1916,  In  tbe  dty  of  San 
Francisco,  John  V.  Kaufman  and  Norman 
IXKnbard  entered  Into  a  written  agreement 
creating  tlie  copartnership  of  John  F.  Kauf- 
man &  Go.  ctmsisting  at  John  F.  Kaufman 
and  Norman  Lombard.  Tbe  partnership  was 
formed  for  the  purpose  at  representing  the 
Union  Central  Life  Insurance  Company  of 
Cincinnati,  as  its  financial  agent  in  handling 
tbe  investments  of  its  funds  in  the  district  of 
Western  Oregon.  The  partnership  secured  a 
c«mtract  from  the  Union  Oeitral  Life  Insiuv 
ance  Company  appointing  it  as  such  flnandwl 
agent  The  partnership  contract  provides 
that  the  business  of  representing  the  Union 
Central  Life  Insurance  Company  shall  be 
carried  on  by  the  partnership  and  under  the 
firm  name  of  John  F.  Knnfmiin  A  Co.  All  of 
the  busluess  relations  with  the  Union  Central 
life  Insurance  Company  and  with  its  boi^ 
rowers  of  money  have  been  conducted  by  the 
partnership.  The  partnership  contract  pro- 
vided that  as  an  adjunct  to  the  copartner- 
ship a  corporation  should  be  formed,  to  be 
known  as  the  Agricultural  Credit  Corpora- 
tion of  Oregon,  to  act  as  a  holding  company, 
to  take  and  hold  the  assets  of  the  partner- 
ship as  the  trustee  and  agent  of  the  partner- 
ship. It  provided  that  all  of  the  stodc  in  the 
corporation  should  be  issued  to  and  held  by 
Lmnbard  and  plaintiff,  John  F.  Kaufman,  ex- 
dusively,  and  that  neither  party  should  sell 
any  of  bis  stock  to  an  outside  part?.  The 
l^-lawB  of  tbe  corporation  further  provided 
that  the  president  of  tbe  corx>oratlon  should 
also  occupy  the  office  of  treasurer  and  have 
active  charge  of  tbe  management  of  the  cor- 
poration. As  provided  in  the  terms  of  the 
contmct,  the  corporation  was  organized  with 
a  capitalization  of  $100,000,  divided  into  1,- 
000  shares  of  the  par  value  of  $100  per  share, 
and  750  shares  were  issued  to  Norman  Lom- 
bard and  2S0  shares  were  issued  to  John  F. 
Kaufman.  Kaufman  was  elected  a  director 
and  president  and  treasurer,  acting  In  these 
capacities  until  ousted  in  January,  1910. 
Lombard  was  in  like  manner  elected  a  di- 
rects and  vice  presidait  One  share  of  stock 
was  Issued  to  C.  L.  Whealdon  to  qualify  him 
as  the  third  member  of  the  board  of  direc- 
tors. He  was  elected  as  secretary,  and  acted 
in  that  capacity  until  January,  1919.  The 
partnership  commenced  business  under  its 
contract  with  the  Union  Central  Life  Insur- 
ance C(Hnpany  as  its  financial  agent  tbe  lat- 
ter part  of  November,  1916,  and  opened  an 
office  in  Portland.  J<dm  F.  Kaufman  assum- 
ed active  charge  of  tbe  business.  Lombard 
remained  in  California  and  assisted  In  an  ad- 
visory capacity.  The  business  was  carried 
<n  in  this  manner  until  early  In  March,  1918, 
at  which  time  differences  arose  between  the 
partners.  There  Is  practically  no  controversy 
in  regard  to  tbe  facts  stated  thus  far. 


Plaintiff  asserts  the  f<^owlng:  In  carry- 
ing out  bis  plan  to  get  control  of  the  assets 
of  both  partnership  and  corporation,  Lom- 
bard, on  May  10, 101£,  served  notice  on  plain- 
tiff that  the  partnership  relation  theretofore 
existing  between  them  was  dissolved,  and 
shortly  thereafter  Lombard,  through  his  at- 
torneys, demanded  that  the  assets  of  both 
partnership  and  corporation  be  placed  in  the 
bands  of  a  trustee  to  bold  as  tbe  agent  and 
trustee  of  Lombard  and  plaintiff,  pending  a 
settlement  of  the  afCairs  of  tbe  partnership 
and  corporation.  The  plaintiff  ccmsented  to 
this  demand,  and  by  written  agreement  tbe 
assets  were  placed  In  the  bands  of  a  trus- 
tee, pending  dissolution  and  settlement  of  tbe 
affairs  of  the  partnership  and  corporation, 
and  remained  there  until  January  20,  1019. 
As  a  further  step  tn  carrying  out  his  plan, 
Lombard  attempted  to  manipulate  tbe  corpo- 
rate organization  of.  the  corporation  so  as  to 
gain  entire  control  thereof  in  himself  and 
bis  attorneys,  and  through  it  gain  entire  con- 
trol of  tbe  assets  belonging  to  tbe  partner- 
ship and  held  in  the  name  of  the  cori)oration, 
by  reason  of  his  holding  three-fourths  of  the 
stock  In  the  corporaticai.  With  this  end  in 
view,  In  January,  1919,  Lombard  caused  a 
share  of  his  stock  to  be  assigned  to  each  of 
his  attorneys,  Ben  O.  Dey,  Alfred  A.  Hamp- 
son,  and  Koscoe  O.  Nelson,  in  order  to  quali- 
fy them  to  act  as  directors  and  officers  of  the 
corporation,  and  on  January  9,  1919,  Lom- 
bard and  bis  attorneys,  defendants  In  this 
case,  attempted  to  bold  a  so-called  annual 
election  of  officers  for  the  corporation  and  to 
elect  themselves  directors  and  officers  there- 
of, to  tbe  exclusion  of  plaintiff,  and  further 
at  this  meeting  attempted  to  pass  a  resolu- 
tion authorizing  themselves,  as  officers  of  tbe 
corporation,  to  take  over  entire  x)ossession 
of  the  assets  out  of  tbe  hands  of  both  plain- 
tiff and  the  trustee,  and  to  deny  plaintiff  all 
voice  In  tbe  control  and  management  of  the 
assets.  Pursuant  to  this  resolution  demand 
was  made  upon  plaintiff  and  the  trustee  for 
Immediate  and  exclusive  possession  of  tbe 
assets. 

The  dalm  of  defendants  is  practically  as 
follows:  Tbe  defendants  Dey  and  Hampson 
are  two  of  Lombard's  attorneys'  holding  each 
a  share  of  stock  to  qualify  him  as  director. 
Kaufman  was  president,  and  bis  personal  at- 
torney, defendant  C.  L.  Whealdon,  was  sec- 
retary of  the  corporation  in  1918.  E^aufman, 
Whealdon,  and  Lombard  comprised  the  di- 
rectorate of  three.  Kaufman,  while  presi- 
dent, took  up  the  corporation's  note  at  a 
bank,  substituting  Ills  own,  gaining  posses- 
sion of  the  corporate  collateral,  amountiug  to 
2^  times  the  face  of  the  note^  and  brought 
suit  in  tbe  name  of  his  wife,  reputed  holder 
of  tbe  note,  against  the  corporation,  to  fore- 
close the  collateral  pledged.  Lombard  made 
written  demand  upon  President  Kaufman  to 
call  a  special  meeting  of  tbe  stockbolden. 


Digitized  by 


Google 


316 


197  PAGIFIO  BBPORTBIB 


(Or. 


Hia  purpose  was  to  canee  action  to  be  taken 
to  prevent  the  corporation's  assets  being  dis- 
sipated, the  foreclosure  snlt  mentioned  hav- 
ing t>een  filed,  and  the  corporate  ofiloers  upon 
whom  the  duty  of  defending  the  snlt  devolv- 
ed being  the  Instigators  thereof.  The  by- 
laws required  the  president  to  call  such  a 
meeting  upon  demand  of  25  per  cent,  of  the 
stock.  Kaufman  refused  to  call  a  meeting. 
Mandamus  proceedings  were  thereupon  In- 
stituted  to  compel  the  president  to  perform 
hla  duty  in  that  regard.  The  circuit  court 
granted  a  peremptory  writ  of  mandamus  on 
Kaufman's  answer.  An  appeal  was  taken. 
The  by-laws  fixed  a  definite  date,  hour,  and 
place  for  the  holding  of  the  annual  meeting  of 
the  Btockholdera  The  secretary  was  requir- 
ed to  send  notices,  which  he  failed  to  do.  At 
the  appointed  hour  and  place  Lombard  was 
present,  but  President  Kaufman  ordered  Lom- 
bard and  the  latter's  attorneys  out  of  the 
office.  The  meeting,  which  had  been  .called  to 
order  by  Vice  President  Lombard  upon  the 
refusal  of  President  ECaufman  to  act,  was 
continued  outside  the  door.  Lombard,  Dey, 
and  Hamp8<m  were  elected  directors  and  de- 
manded the  corporate  books  and  assets. 
Kaufman  dismissed  Ids  appeal  in  the  manda- 
mus case  because  the  duty  of  calling  a  spe- 
cial meeting  of  the  stockholders  had  become 
a  moot  question  In  view  of  the  holding  of  the 
annual  meeting,  and  for  the  same  reason 
failed  to  call  a  special  meeting  in  obedience 
to  the  peremptory  writ 

C.  L.  Wbealdon,  of  Portland,  for  appellant 
Roscoe  C.  Nelson,  of  Portland  (Dey,  Hamp- 

son  A  Nelson,  of  Portland,  on  the  brief),  for 

respondents. 

BBAN,  J.  (after  stating  the  facts  as  above). 
It  Is  difficult  to  discover  a  real  dispute  be- 
tween the  principal  parties,  John  F.  Kauf- 
man, plaintifT,  and  Norman  Lombard.  Nei- 
ther seems  to  have  been  injured  In  a  busi- 
ness way.  The  partnership  of  John  F.  Kauf- 
man &  Co.  has  been  dissolved.  The  assets  of 
the  partnership  are  held  by  the  Agricultural 
Credit  Corporation  of  Oregtm.  There  is  no 
dispute  as  to  the  share  of  the  net  assets  that 
each  of  the  parties  are  to  receive.  As  to  the 
possession  and  control  of  the  notes  and  mort- 
gages,  which  constitute  a  large  portion  of  the 
partnership  assets  held  in  the  name  of  the 
corporation,  there  is  some  controversy  on  the 
part  of  the  members  of  the  partnerslilp.  Mr. 
Kaufman  is  unwilling  that  Mr.  Lombard 
shall  be  In  a  position  to  transfer  the  assets 
to  the  state  of  California,'  where  he  resides. 
Mr.  Jjombard  evinces  no  desire  to  do  so,  and, 
as  we  understand  the  record,  is  willing  that 
a  decree  shall  provide  that  such  assets  shall 
not  be  removed  from  the  state  of  Oregon. 
By  an  order  of  the  circuit  court  these  assets 
were  placed  in  the  custody  of  the  Portland 
Trust  Company  of  Portland,  Or.  As  far  as 
we  can  discover,  such  disposition  is  satisfac- 


tory to  both  of  the  parttea.  Ther«  appeara 
to  be  but  one  thing  necessary  to  be  doa& 
That  is  to  settle  up  the  partnership  affairs 
This  is  the  third  stilt  that  has  been  institated 
involving  s(»ne  phase  of  the  partnership  or 
corporation  interests.  We  concur  In  the  find- 
ings of  the  circuit  coiut  tliat  the  election  of 
Norman  Lombard,  Ben  O.  Dey,  and  Alfred  A. 
Hampson,  as  directors  of  the  Agricultural 
Credit  Corporation,  on  January  9;  1919, 
should  not  be  annulled. 

It  is  the  contention  of  plaintiff  diat  by  Vir- 
tue of  a  clause  in  the  partnership  contract 
he  should  have  been  elected  as  a  director  and 
then  as  president  of  the  corporation.  The 
partnership  stipulation  In  this  regard  reads 
as  follows: 

"John  F.'Kanfman  shall  be  elected  president 
of  the  said  corporation  and  shall  devote  Us  en- 
tire time  and  energies  to  the  operation  of  the 
basiness,  receiving  therefor  from  the  corpora- 
tion a  salary  of  thirty-six  hundred  doUara 
($3,600)  per  anntui,  payable  monthly,  and  reim- 
bursement for  legitimate  expenses.  Norman 
Lomt>ard  shall  be  elected  a  director,  and  suffi- 
cient shares  shall  be  issued  to  other  parties  to 
qualify  them  as  directors  under  the  laws  of  the 
state  of  Oregon." 

Mr.  Kaufman  was  elected  president  of  the 
corporation  and  held  that  position  for  a  long 
time.  During  1918,  on  account  of  an  action 
against  the  Agricultural  (3redit  (Corporation 
for  the  collection  of  certain  notes,  secured  by 
a  large  amoiut  of  collateral,  wlilch  Mr.  Lom- 
bard understood  to  have  been  brought  at  the 
instigation  of  Mr.  Kaufman,  Lombard  desir- 
ed the  holding  of  a  qieclal  meeting  of  the 
stockholders  of  the  corporation  in  order  to 
facilitate  arrangements  for  taking  care  of 
the  notes.  He  Instituted  proceedings  to  com- 
pel Kauflnan,  as  president  of  the  corporation, 
to  call  such  meeting.  A  peremptory  writ  of 
mandamus  requiring  a  meeting  to  be  hdd 
was  adjudged  to  be  Issued.  While  an  appeal 
was  pending  therefrom  the  time  for  the  hold- 
ing of  the  regular  stodcholders'  meeting  of 
the  corporation,  as  provided  tor  in  its  by- 
laws, arrived,  and  Norman  Lombard,  who 
ownM  75  per  cent  of  the  shares  of  stock  in 
the  corporation,  and  Ben  C.  Dey  and  Alfred 
A.  Hampson,' to  whmn  a  sliare  of  stock  had 
been  assigned  In  order  to  qualify  them  to  act 
as  directors,  appeared  at  the  office  where  the 
business  of  the  corporation  had  been  trans- 
acted for  the  purpose  of  holding  an  election. 
Mr.  Jotm  F.  Kaufman  was  present  He  had 
for  a  long  time  had  charge  of  the  office.  Mr. 
Lombard,  as  vice  president  of  the  corpora- 
tion, called  the  meeting  to  order,  and  Lom- 
bard, Dey,  and  Hampson  were  elected  as  di- 
rectors, and  at  a  subsequent  directors'  meet- 
ing the  following  officers  of  the  corporation 
were  chosen:  Norma  Lombard,  president  and 
treasurer;  Alfred  A.  Hampson,  vice  presi- 
dent; Ben  C.  Dey,  secretary.  Mr.  Kaufman 
refused  to  participate  In  the  election.    It  la 
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asserted  on  bdialf  of  Mr.  Iiombord  tbat  had 
be  been  wUUntr  to  act  at  the  election  he 
would  have  be«i  elected  a  director  and  pres- 
ident The  partnership  agreement  provides 
that  John  F.  Kaufman  shall  be  elected  pres- 
ident of  the  corporation,  and  he  was  so  elect- 
ed. The  agreement  does  not  attempt  to  pro- 
vide for  all  future  contingencies  and  does  not 
stipolate  that  Mr.  Kaufman  should  hold  the 
office  of  president  in  perpetuity.  Under  the 
drcomatancea,  Lombard  could  not  well  com- 
jfA  Kaufman  to  act  as  a  director  and  presi- 
dent of  the  corporation.  We  find  no  reason 
tat  anmilling  the  election.  The  interests  of 
plaintiff  do  not  demand  that  such  proceed- 
ings should  be  vacated.  An  executory  con- 
tract between  stockholders  that  they  will 
elect  a  certain  person  as  a  director  of  the 
corporation  will  rarely  be  enforced  spedflcal- 
ly  by  the  courts.    Cook  on  Corporations,  1831. 

The  prosperity  of  the  partnership  business 
has  not  borne  the  fruit  of  business  lore  be- 
tween the  partners.  Diplomatic  relations  be- 
tween the  two  seem  to  have  ceased.  What  ap- 
pears to  be  necessary  is  that  the  partnership 
affairs  should,  if  possible,  be  settled  in  this 
proceeding.  The  restraining  order  prayed 
for  by  plaintiff  In  his  complaint  and  the  in- 
junction asked  In  the  answer  of  defendants 
should  not  be  granted,  except  In  part  The 
cause  should  be  remanded  to  the  drcolt  court 
for  a  decree  to  the  effect  as  follows:  Tbat 
the  Portland  Trust  Company  of  Pwtland,  Or., 
shall  continue  to  take  and  hold  all  the  as- 
sets of  the  partnersh^  of  John  F.  Kaufman 
&  Co.,  held  In  the  name  of  Agricultural  Cred- 
it Corporation  of  Oregon,  and  all  the  assets 
of  that  corporation  as  fiscal  agent  the  Port- 
land Trust  Company,  acting  in  cofisultation 
and  conjunction  with  Mr,  John  F.  Kaufman, 
the  former  managing  partner,  and  the  direc- 
tors of  the  corporation  to  marshal  the  as- 
sets and  collect  the  same  as  soon  as  It  can  be 
done  coni^tently  with  bnslness  principles, 
and  pay  and  liquidate  the  liabilities  of  the 
corporation,  including  the  amounts.  If  any, 
due  to  Norman  Lombard  and  John  F.  Kauf- 
man partners,  and,  after  deducting  expenses 
thereof,  pay  the  balance  to  the  members  of 
the  partoershlp,  or  stockholders  of  the  cor- 
poration, that  is,  three-fourths  to  Norman  O. 
Lmnbard  and  one-fourth  to  John  F.  Kauf- 
man, or  as  their  Interest  represented  by  the 
dtares  of  stbdc  in  the  corporation  may  ap- 
pear at  that  time,  and  that  all  of  the  af- 
fairs of  the  partnership  and  those  of  the  cor- 
porati<Ki  be  fully  adjusted  and  settled.  All 
of  such  proceedings  shall  be  had  under  and 
pursuant  to  the  general  orders  and  direction 
of  the  drcult  court  the  circuit  court  to  make 
all  necessary  ancillary  orders  and  decrees 
that  may  be  deemed  appropriate  at  any  time. 

Such  decree  shall  be  without  prejudice  to 
the  rights  of  any  of  the  parties  to  litigate, 
either  in  the  present  suit  or  In  separate  pro- 
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ceedlngs,  any  disputed  qaestlons  or  matters 
that  may  arise  in  relation  to  the  oorporatloB 
or  partnership  affairs.  Such  decree  may  be 
modified  by  the  circuit  court  as  to  the  dispo- 
slticm  and  control  of  the  assets,  at  any  time 
on  motion  of  either  party  and  notice  to  the 
other,  as  circumstances  may  demand,  and  as 
may  appear  for  the  best  interests  of  the  i>art- 
nership  and  corporation. 

As  so  modified,  the  decree  of  the  lower 
court  la  affirmed.  The  cause  will  be  remand- 
ed to  the  circuit  oqurt  for  such  further  pro- 
ceedings; each  party  to  bear  their  own  costs 
and  disbursements  upon  this  appeaL 

BURNETT,  C.  J.,  and  JOHNS  and 
BROWN,  JJ.,  ooncmr. 


cm  Or.  611) 
QRIQNON  V.  SHOPE. 

(Supreme  Ooort  of  Oregon.    AptU  10,  1921.) 

1.  PImding  «s»l92(2)— Allegatloa  of  probata 
of  will  held  •nfflcient  on  general  demurrer 
without  alleging  probate  wa*  on  sworn  poti< 
tlon. 

Though  probate  of  a  will  should  be  on  a 
sworn  petition,  it  la  enough  as  against  a  gen- 
eral demurrer  for  complaint  on  a  note  assigned 
by  an  administrator  c.  t  a.  to  allege  probate 
was  on  petitiott,  showing  ennmerated  things. 

2.  Exeontort  and  administrators  «=3 1 58— Or- 
der of  oonrt  not  neoassary  for  sale  of  note. 

A  statnte  requiring  an  order  of  court  for 
sale  of  personal  property  by  an  administrator 
does  not  apply  to  negotiable  inatrumenta. 

3.  Executors  and  administrator*  «=9SI9(2)-- 
Assignee  of  foreign  administrator  may  sua  In 
the  stats. 

The  right  of  an  assignee  of  a  note  to  sue 
thereon  in  the  state  is  not  affected  by  the  fact 
of  the  assignor's  being  a  foreign  administrator. 

4.  Gifts  ^34— Essentials  of  "gift  Inter  vivos" 
enumerated. 

The  essential  elements  of  a  "gift  Inter  vi- 
vos" are:  A  donor  competent  to  contract; 
freedom  of  wOI  of  donor;  the  gift  most  be  com- 
plete and  nothing  left  nndone;  the  property 
must  be  delivered  by  the  donor  and  accepted  by 
the  donee;  the  gift  mast  go  into  immediate  and 
absolute  dEFect 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift  In- 
ter Vivos.] 

5.  Gifts  «s»34— Invalid  for  oondltlon  of  rsvar- 
slon. 

A  gift  la  rendered  invalid  by  a  condition 
coupled  therewith  tbat  on  the  happening  of  an 
event  it  shall  revert  to  the  donor. 

6.  Gifts  «s»24— Giving  of  note  Indioatas  gift 
ef  money  was  not  aoospted. 

The  giving  by  the  alleged  donee  of  money 
to  the  alleged  donor  of  a  note  for  the  amount. 
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said  donee  urging  said  donor  to  talce  the  note, 
indicates  tliat  the  gift  was  not  accepted. 

7.  Gifts  €=>I5— Intewtlon  to  transfer  title  es- 
sential for  gift  inter  vivos. 

To  malce  a  valid  and  effective  gift  inter 
vivos,  there  must  be  an  intention  to  transfer 
title  to  the  property.' 

8.  Gifts  «=9 17— Relinquishment  of  control  es- 
sential for  gift  inter  vivos. 

For  a  valid  gift  inter  vivos  there  most  be, 
not  only  a  delivery  of  possession  of  the  article, 
but  a  relinquishment  of  dominion  and  controL 

9.  Gifts  <&=95(l)— Loan  not  a  gift- 

A  loan  is  not  a  gift. 

10.  Gifts  ^=»S3— Showing  of  Intention  and  de- 
livery essential  for  "gift  oausa  mortis." 

To  make  a  "gift  causa  mortis"  there  must 
be  clearly  and  intelligently  manifested  an  in- 
tention to  snake  a  present  gift,  and  in  consum- 
mation of  the  intention  a  delivery  of  the  prop- 
erty to  or  for  the  use  of  the  donee. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qift 
Causa  Mortis.] 

11.  Gifts  (S=>59— Apprehension  of  speedy  death 
essential  for  gift  oausa  mortis. 

A  gift  causa  mortis  must  be  made  on  ap- 
prehension of  speedy  death  from  present  sick- 
ness or  impending  peril. 

12.  Gifts  9=374— Gift  causa   mortis   revocablo 
during  donor's  life  or  by  recovery  from  Illness. 

A  gift  causa  mortis  is  revocable  daring  life 
of  the  donor  or  is  revocable  by  recovery  or  de- 
livery of  the  donor  from  the  illness  or  peril. 

13.  Pleading  <8s>8(2)— Allegation  that  gift  was 
not  revoked,  conclusion. 

Allegation  of  pleading,  claiming  a  gift,  that 
the  alleged  donor  did  not  revoke  it,  is  a  conclu- 
sion. 

14.  Gifts  <@=382(l)  —  Evidence  of  gift  cansa 
mortis  closely  scrutinized. 

Gifts  causa  mortis  are  against  the  policy  of 
the  law,  and  evidence  thereof  is  carefully  scru- 
tinized. 

15.  Wills  ^=9434— Foreign  Judgment  of  probate 
cannot  be  attacked  for  Irregularities. 

Under  the  full  faith  and  credit  clause, 
Const.  U.  S.  art  4,  S  1,  probate  proceedings  of 
another  state  cannot  be  discredited  for  irregu- 
larities. 

16.  Wills  <s=3434  —  Foreign  decree  probating 
will  cannot  be  attacked  by  showing  later  will. 

Decree  of  another  state  probating  a  will 
cannot  be  attacked  on  the  ground  of  there  being 
a  later  will,  except  by  proceedings  in  the  other 
state. 

17.  Bills  and  notes  «=»5 1 7— Evidence  of  execu- 
tion sufficient. 

Evidence  of  execution  of  note  sued  on  held 
sufBcient  to  sustain  finding. 

18.  Depositions  <8=388  — Not  objectionable  for 
statement  for  identifying  person. 

Depositions  of  plaintiff  and  his  witness  A. 
are  not  objectionable  because  of  their  state- 


ment that  A.  was  administrator  of  the  payee  of 
the  assigned  note  sued  on,  this  being  merely  for 
identifying  the  administrator,  and  not  used  for 
proving  his  appointment 

19.  Stipulations  «=>I4(7)  —  Not  to  object  to 
form  of  deposition,  effective. 

Depositions  are  admissible  notwithstanding 
informalities  therein,  it  having  been  stipulated 
by  the  parties  that  no  objection  should  l>e  made 
to  the  form  or  maimer  of  taking  them, 

20.  Bills  and  notes  «=3l26  —  Expression  coa- 
strued  to  mean  Interest  at  rate  per  annun; 
"10  per  cent  Interest." 

Quoted  provision  in  note  providing  for  pay- 
ment of  its  face  amount,  "at  10  per  cent,  inter- 
est" means  with  interest  at  the  rate  of  10  per 
cent  per  annum. 

Department  2. 

Appeal  from  Circuit  Court,  Mnltnomali 
Coimty ;  Robert  G.  Morrow,  Judge. 

Action  by  Edith  A.  Orlgnon  against  D.  F. 
Shope.  Judgment  for  plaintiff,  and  def^id- 
ant  appeals.    Affirmed. 

TiHe  is  an  action  uix>n  a  promissory  note. 
The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury.  Findings  of  Cact 
were  made  in  favor  of  plaintiff.  From  the 
resulting  judgment,  defendant  appeals. 

The  plaintiff  alleges  the  following  fapts: 
Defendant  executed  his  note  to  Anna  M. 
Scott,  January  22,  1912,  which  reads  thus: 

"$1,200.00.  Portland,  Oregon,  January  22, 
1912.  Fifteen  months  after  date  I  promise  to 
pay  to  the  order  of  Anna  M.  Scott  twelve  hun- 
dred dollars  at  10  per  cent  interest.  Value  re- 
ceived.   D.   F.   Shope.    No.  .   Due  June 

22,  IWS." 

Mrs.  Scott  was  a  resident  of  Waupaca 
county,  Wis.,  and  died  there  September  23, 
1916,  leaving  a  wllL  On  October  24,  1916,  a 
petition  was  filed  In  the  county  court  of  the 
state  ot  Wiaconsln  for  the  county  of  Waupa- 
ca, showing  her  death,  residence,  the  leav- 
ing of  a  will,  probable  value  of  property, 
heirs  at  law,  devisees,  and  praying  proof  of 
will  and  probate.  On  November  22, 1916,  the 
alleged  InErtnunent  was  proven  and  an  order 
made  by  sold  court  admitting  It  to  probate. 
There  being  no  executor  named,  the  court, 
on  November  22,  duly  appointed  Isaac  W. 
Acker  as  administrator  of  the  estate  of  de- 
cedent with  will  annexed.  Acker  qualified 
as  such  administrator,  by  giving  an  imder- 
taklng  approved  by  the  court,  and  November 
22,  1916,  letters  of  administration  were  la- 
sued  to  him,  and  he  continued  to  act  as  such 
administrator  until  April  5,  1917,  when  the 
estate  was  doaed  and  he  was  discharged. 
At  the  time  of  her  death,  Mlrs.  Scott  was  the 
owner  and  holder  of  the  note,  and  on  the  ap- 
pointment of  Acker  It  came  Into  hla  hands 
as  admlnlstrattHT.  In  January,  1917,  as  ad- 
ministrator, he  s<dd.  Indorsed,  and  delivered 
It  to  plaintiff  who  has  since  been  the  owner 
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and   bolder    thereof.    No  part    thereof  has 
been  paid. 

A  general  demurrer  was  Interposed  to  the 
complaint  and  overruled  by  the  court  The 
defendant  answered,  admitting  that  one  An- 
na If.  Scott  died  in  Waupaca  county,  Wis.,  in 
September,  1916,  and  was  a  resident  there- 
of. All  the  remainder  of  the  complaint  was 
denied. 

Robert  C.  Wright,  of  Portland,  for  appel- 
lant 

S.  T.  Ri<diardson,  of  Portland  (W.  B. 
Blchardson,  of  Portland,  on  the  brief),  for 
respondent 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  raised  is:  Did 
the  court  err  in  overruling  the  demurrer  to 
the  complaint?  Defendant  contends  that  the 
probate  of  the  will  of  Anna  M.  Scott  should 
baTe  been  made  upon  a  sworn  petition,  and 
that  the  complaint  should  so  allege.  The 
conq>laint  is  sufficient  in  the  respect  cbal- 
lenged.'and  tlie  demurrer  was  properly  over- 
ruled. U  B.  O.  L.  p.  286,  {  328;  Kirsch  y. 
Derby,  96  Oal.  802,  81  Pac.  667 ;  Ohamberlato 
T.  Tiner,  81  Minn.  371,  18  N.  W.  »7. 

[>,  S]  Defendant  objects  that  the  note  was 
not  shovm  to  have  been  sold  and  indorsed  by 
order  of  the  inrobate  court  The  objection 
is  imtenable. 

Tlte  Wisconsin  law  and  that  of  our  own 
state  are  similar  in  requiring  sales  of  per- 
solial  property  to  be  made  by  order  of  the 
court;  but  in  each  state  it  is  held  that  nego- 
tiable instruments  need  not  be  sold  by  order 
of  the  court  That  the  executor  or  adminis- 
trator may  sell,  indorse,  and  transfer  a  ne- 
gotiable instrument  and  other  choses  in  ac- 
tion without  an  order  of  court,  is  the  rule. 
Welder  v.  Osbora,  20  Or.  807,  800,  26  Pac 
715.  A  foreign  administrator  may  indorse, 
sell,  and  deliver  negotiable  instruments  and 
choses  in  action,  and  the  assignee  may  main- 
tain his  action  thereon  at  any  place.  Harp- 
er V.  BuOer,  27  U.  S.  (2  Pet)  239,  7  L.  Ed. 
410;  Day  ▼.  Cole,  56  Mich.  294,  296,  22  N.  W. 
811;  Campbell  v.  Brown,  64  Iowa,  426,  426, 20 
N.  W.  745,  52  Am.  Rep.  446;  McCully  v. 
Cooper,  114  Gal.  258,  262,  46  Pac.  82,  35  L. 
B.  A.  492,  55  Am.  St  Bep.  66. 

As  separate  defenses  defendant  averred  in 
substance  as  follows:  Anna  M.  Scott  was  his 
aunt  and  gave  him  the  $1,200,  "upon  the  con- 
dition that  if  she  did  not  revolce  the  gift  be- 
fore death  it  wotild  become  absolute,"  and 
It  was  made  in  contemplation  of  death.  She 
was  81  years  of  age  and  feeble.  It  was  fur- 
ther agreed  between  defendant  and  his  aunt 
that  defendant  should  make  his  note  to  her 
for  $1,200,  but  the  note  was  not  to  be  deemed 
as  executed  or  delivered,  unless  the  aunt  T&- 
vckei  her  gift  causa  mortis,  and  the  note 
was  and  is  evidence  only  of  their  agreement. 
The  aunt  did  not  revoke  her  gift  to  defend- 
ant   Defendant  Is  one  of  the  hdrs  of  his 


aunt  He  knew  nothing  of  her  deaUi  or  tba 
purported  probate  of  her  estate  until  about 
one  year  afterwards.  The  note  was  satis- 
fied, canceled,  and  annulled  by  the  death  of 
the  aunt  About  March,  1912,  the  aunt  made 
a  will  at  Portland,  Or.,  in  which  she  devised 
all  of  the  residue  of  her  estate  to  defendant  ' 
Unless  .a  subsequent  will  devlaed  the  residue 
otherwise,  this  wiU  becomes  a  part  with  a 
subsequent  will,  making  only  special  bequests, 
and  defendant  is  the  devisee  of  more  than  he 
would  be  heir  to  onder  Wisccnsin  laws, 
which  are  set  out 

On  motion  of  plaintifT  the  separate  an- 
swers of  defendant  were  stricken  out 
Whether  or  not  this  was  error  depends  upon 
whether  the  stricken  'p<Hrtions  constituted 
any  defense. 

[4-1 3]  The  defendant  undertook  to  plead  a 
gift  whi<di  is  not  valid  either  as  a  gift  inter 
vivos  or  causa  mortis.  The  essential  ele- 
ments of  a  "gift  inter  vivos"  are :  (1)  A  don- 
er competent  to  contract;  &  freedom  of 
wUl  of  donor;  (8)  the  gift  must  be  complete 
and  nothing  left  undone;  (4)  the  property 
must  be  delivered  by  the  donor  and  accept- 
ed by  the  donee;  (5)  the  gift  must  go  into 
immediate  and  absolute  efTect  Merc.  S.  D. 
Co.  V.  Huntington,  89  Hun  (N.  T.)  465,  469, 
36  N.  Y.  Supp.  390.  A  gift  on  condition  of 
the  happening  of  an  event  that  it  stiall  re- 
vert to  the  donor  renders  the  gift  invalid. 
Irish  V.  Nutting,  47  Barb.  (N.  X.)  370,  384 ; 
Rosenburg  v.  Bosenburg,  40  Hu9  (N.  T.)  91, 
96;  Smith  v.  Dorsey,  38  Ind.  451,  10  Am. 
Rep.  118;  Allen  v.  Polereczky,  81  Me.  838, 
339.  The  defendamt  gave  Anna  M.  Scott,  the 
alleged  donor,  a  promissory  note  for  what  is 
now  claimed  to  be  a  £:ift  The  pleading  did 
not  show  that  the  transaction  was  complete, 
but  it  was  left  for  further  •consideration. 
The  giving  of  the  note  indicated  that  the 
gift  was  not  accepted  by  the  defendant,  as  he 
says  he  urged  Ids  aunt  to  take  the  note.  To 
make  a  valid  and  effective  gift  inter  vivos 
there  must  be  an  intention  to  transfer  title 
to  the  property,  as  well  as  the  delivery  by  the 
donor  and  acceptance  by  the  donee.  The  an- 
swer, in  order  to  be  effective,  should  have 
alleged  facts  showing  that  it  was  'the  inten- 
tion of  Anna  M.  Scott,  the  alleged  donor,  to 
relinquish  the  right  of  dominion  over  the 
subject  of  the  gift  and  to  create  the  right  of 
dominion  in  B.  F.  Shope,  the  defendant 
The  delivery  of  such  a  gift  must  be  not  <wly 
of  possession,  but  also  of  the  dominion  and 
omtrol  of  the  property.  The  title  must  be 
absolute  and  go  into  Immediate  effect  so 
far  as  the  donor  can  malce  it  so  by  intent 
and  delivery,  and  must  be  so  complete 
that  if  the  donor  again  resumes  control  of 
It  without  the  consent  of  the  donee  he  be- 
comes liable  as  a  trespasser.  A  loan  is  not 
a  gift  What  defendant  claims  Is  in  effect 
a  loan.  12  R.  O.  U  p.  932,  ;  10.  To  make 
a    "gift    causa    mortis"    there    must    be 
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dearly  and  Intelligently  manifested  as  in* 
tention  to  make  a  present  gift  to  another, 
and,  in  consummation  of  this  intention,  a  de- 
livery ot  tbe  property  to  or  for  the  use  of  the 
intended  donee.  However,  the  donor  intoids 
that  the  gift  is  revocable  or  defeasible.  It 
most  be  made  upon  apprehension  of  speedy 
death  from  present  sickness,  or  impending 
peril.  12  B.  C.  Ii,  pi.  966»  H  32,  S3,  et  seq. 
The  gift  is  revocable  during  the  lifetime  of 
the  donor  or  is  revocable  by  recovery  or  de- 
livery of  the  donor  from  the  illness  or  peril. 
It  must  be  conditioned  on  that  event  12  B. 
O.  I*  p,  982,  I  S6i.  Tbe  defendant  Indicates 
in  Ills  answer  tliat  Anna  M.  Scott  never  re- 
TOlied  the  alleged  gift  That  is  but  a  con- 
clusion. The  essentials  of  a  gift  causa  mor- 
tis are  not  shown  either  by  the  answer  Ot 
the  defendant  or  by  Iiis  testimony. 

[14]  Gifts  causa  mortis  are  against  the 
policy  of  the  law.  They  are  liable  to  occa- 
sion fraud  and  are  subject  to  many  mistakes. 
They  are  made  without  the  safeguards  cast 
by  the  law  around  the  execution  of  wills. 
Care  should  be  taken  in  scnitiulzing  the  evi- 
dence of  such  a  gift.    12  B.  C.  L.  p.  956.  |  31. 

[IS,  16]  The  answer  admits  the  adminis- 
tration of  the  estate  of  Anna  M.  Scott,  de- 
ceased, but  undertakes  to  discredit  the  pro- 
ceedings in  the  state  of  Wisconsla  on  ac- 
count of  irregularities.  Full  faith  and  cred- 
it must  be  given  to  Judicial  proceedings  of 
other  states.  U.  S.  Const  art  4,  |  1;  U.  S. 
F.  Co.  v.  Martin,  77  Or.  860,  883,  149  Paa 
1023 ;  Christmas  v.  Bussell,  72  U.  S.  (6  Wall.) 
290,  301,  18  Ti.  Ed.  475.  The  defendant  al- 
leges that  Anna  M.  Scott,  at  Portland,  exe- 
cuted another  will  in  which  she  devised 
property  to  defendant  If  the  defendant  de- 
fiires  to  contest  the  will  which  was  probated 
in  the  state  bf  Wisconsin,  or  to  prove  an- 
other will,  it  is  necessary  that  he  should  ap- 
ply to  the  court  in  the  state  of  Wisconsin. 
ne  cannot  collaterally  attack  the  validity  of 
the  decree  of  the  court  of  that  state  fw  Ir- 
regrularitles. 

[17]  The  defendant  contoids  that  the  tes- 
timony is  not  sufficient  to  support  the  find- 
ings of  fact  made  by  the  trial  court  for  the 
reason  that  the  execution  of  the  note  in  suit 
was  not  proven.  There  is  no  merit  in  tliia 
oontentioo.    The  prtnniasorr  mote  is  attached 


I  to  the  dq;>08itlonB  of  plaintiff,  BdUb  A.  Qrig- 
non,  and  Isaac  W.  Acker,  who  was  adminis- 
trator with  tlie  will  annexed  of  the  estate  of 
Anna  IS,  Scott,  deceased.  The  depositions 
were  taken  upon  stipulation  In  the  state  of 
Wisconsin.  They  were  read  in  evidence  over 
the  objectlmis  of  the  defendant  Edith  A, 
Grlgnon  deposed  that  the  note  was  genuine. 
The  defendant  admits  the  execution  of  the 
note.  He  refers  to  the  note,  and  stated  in 
his  testimony  that  he  "thought  it  peculiar 
that  this  note  would  be  enforced."  Upon  the 
note  being  presented  to  him  and  bdng  asked 
whether  it  was  hia^  he  answered: 

"A.  I  woold  say  it  absolutely  looks  very  mndi 
Ukeit 
"By  the  Ooart:    Is  it,  or  is  it  not? 
"A.  I  wouldn't  swear  it  absolutely  was." 

The  testimony  is  amply  snfflclent  to  sus- 
tain the  findings  of  fact 

[It,  It]  Objection  was  made  to  the  deposi- 
tions of  Isaac  W.  Acker  and  plaintiff  for 
the  reason  that  it  is  stated  ther^n  that  Isaac 
W.  Acker  was  the  administrator  of  Anna 
M.  Scott,  deceased.  Tills  merely  had  the 
force  of  identifying  the  administrator,  and 
was  not  introduced  for  the  purpose  of  prov- 
ing the  appointment  Duly  authenticated 
copies  of  the  probate  proceedings  in  the  mat- 
ter of  the  estate  of  Anna  M.  Scott  deceased, 
were  introduced  in  evidence.  The  appoint- 
ment of  Isaac  W.  Adier,  as  administrator  of 
the  estate,  is  fully  set  forth  in  those  pro- 
ceedings. There  are  informalities  In  the  dep- 
ositions, but  it  was  stipulated  by  the  parties 
that  no  objection  should  be  made  as  to  the 
form  or  manner  of  tailing  them.  There  was 
no  error  in  admitting  the  depositions, 

[20]  The  trial  court  allowed  interest  on 
the  note  at  ten  per  cent,  per  annum,  constru- 
ing the  expression  therein  "at  ten  per  cent 
interest"  to  mean  interest  at  the  rate  of  ten 
per  cent  per  annum.  There  was  no  error  In 
so  holding:  Finley  v.  Acock,  9  Mo.  &11 ;  Hlg- 
ley  V.  Nowell,  28  Iowa,  616,  519;  Brooks  v. 
Boyd,  1  Ga.  App.  W,  67  a  B.  1093.  1008. 

We  find  no  error  in  the  record. 

Tlie  Judgment  of  tlie  trial  court  is  affirmed. 

BUBNBTT,  O.  J«  and  JOHNS  and 
BBOWN,  J3h  ooBcnr. 
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tablish  the  jnrisdiction  of  the  court  over  the 
property  of  the  nonresident  and  conaeqaent  jo- 
risdlction  of  hia  person. 


(Supreme  Court  of  WaiUagton.   April  12, 
1021.) 

1.  Attachment  «=97—i  Delusion  of  tpeeifled 
torts  In  statute  does  not  exolude  all  others. 

Rem.  Code  1915,  i  648,  subd.  9,  by  spedfy- 
Ing  as  grotmd  for  attachment  that  the  action  is 
brotight  for  injuries  from  the  commission  of 
some  felony  or  for  the  sedaction  of  some  female, 
does  not  by  the  indnsion  of  each  torts  exclude 
all  others  from  the  attachment  statute,  not 
limiting  the  causes  for  which  an  attachment 
may  be  issued,  as  it  is  one  of  nine  Independent 
causes. 

2.  Attachment  «=325— Statute  may  bo  used  as 
ground  for  attachment  regardless  of  de- 
fendant's residence. 

Bern.  Code  1915,  {  048,  subd.  9,  may  be 
used  aa  a  ground  for  attachment  reicardless  of 
-whether  defendant  ia  a  resident  or  nonresident 
of  the  state. 

5.  Attachment  4=325— Nonresldence  a  ground 
for  attachment  If  demand  will  support  It. 

That  defendant  is  a  nonresident  of  the 
state  is  a  safBcient  ground  for  attachment,  pro- 
vided the  recovery  demanded  constitutes  such 
a  demand  as  will  support  an  attachment  under 
Rem.  Code  1916,  IS  647,  648. 

4.  Attachment  «=s>t2— Writ  nay  lesne  In  equity 
aotlOBs. 
Rem.  Code  1915,  H  64T,  648,  providing  an 
attachment  may  Issue  in  any  action,  and  the 
distinction  t>etween  law  and  equity  actions  hav- 
ing been  abolished,  attachment  may  issue  in 
equity  actions. 

6.  Attachment  «=»S— Demand  for  unliquidated 
temagea  for  alienation  of  affections  sustained 
attacbmottt;  "Indebtedness." 

Under  Rem.  Code  1915,  {}  647,  648,  a  de- 
mand for  unliquidated  damagea  tot  aliena' 
tion  of  aifections  of  a  husband  will  sustain  an 
attachment  where  plaintiff  has  made  an  a£5- 
davit  that  the  amonnt  sued  for  is  Justly  due, 
specifying  it;  there  being  no  distinction  be- 
tween unliquidated  damages  for  breach  of  con- 
tract or  for  torts  for  the  conversion  of  prop- 
erty and  unliquidated  damages  for  alienation 
of  aifections,  as  constituting  an  "tndebtedness" 
or  "debt"  within  section  648. 

[Ed.  Note.— For  other  definitionB,  tee  Words 
and  Phrases,  First  and  Second  Series.  Debt; 
Indebted— Indebtedness.] 

8.  Attachment  «=>73— Attachment  of  nonrael- 
dent's  property  sustained  in. action  for  money 
In  stated  amount;  Jurisdiction  of  person  ac- 
quired by  attachment  of  land. 
Under  Rem.  Code  1915,  §{  647,  648,  a  dvU 
action  for  the  recovery  of  money  in  a  stated 
amount,  where  plaintiff  malces  affidavit  that  de- 
fendant is  a  nonresident,  and  that  the  money 
ia  doe  over  and  above  all  Jnst  credits  and  off- 
sets, win  sustain  an  attachment  of  property. 


Department  1. 

Original  application  for  writ  of  prohibition 
by  the  State  of  Washington,  on  the  relation 
of  Addaide  W.  Boyer,  against  the  Superior 
Court  of  tbe  State  of  Wasblngton,  King 
County,  and  Hon.  MitcbeU  Oilliam.  Judge 
thereof.    Peremptory  writ  denied. 

Smith  &  Chester,  of  Seattle,  for  relator. 
B.  P.  Donnelly,  of  Seattle,  for  respondents. 

HOLCOlfB,  J.   This  Is  an  original  apidlca- 

tlon  for  a  writ  of  prohibition.  The  peti- 
tioner relates  that  suit  was  instittited  by 
Ida  C.  Osburne  in  the  court  l>elow  against 
relator,  a  resident  of  the  state  of  Missouri, 
for  damages  in  the  sum  of  |10,000  for  the 
alleged  alienation  of  the  affections  of  her 
husband.  She  filed  her  affidavit  to  the  ef- 
fect that  the  relator  is  a  nonresident  of  the 
state  of  Washington,  and  proceeded  to  pub- 
lish summons.  She  also  made  affidavit  for 
attachment  of  property,  stating  that  tbe  de- 
fendant in  that  case  is  Indebted  to  her  in 
the  sum  of  $10,000,  being  damages  as  alleg- 
ed In  her  complaint.  The  writ  of  attachment 
was  issued  and  levied  on  real  estate  in  King 
county  belonging  to  the  defendant  in  that 
case. 

In  due  time  defendant,  relator  here,  ap- 
peared specially  by  motion  to  quash  service 
by  publication.  This  motion  was  beard  and 
denied  by  respondent  herein,  leaving  the 
relator  in  peril  of  default,  or  having  to  ap- 
pear and  answer  the  action.  The  sufficiency 
of  the  affidavit  ft>r  a  writ  of  attachment  was 
not  attacked  below  and  Is  not  considered 
here. 

This  petition  is  based  upon  the  theory  that 
the  trial  court  has  neither  Jurisdiction  over 
the  relator  by  constructive  service  nor  over 
her  property  by  attachment.  It  was  by  rea- 
son of  the  attachment  upon  real  estate  that 
the  trial  court  denied  the  motion  to  quash. 

Relator,  referring  to  Pennoyer  v.  Neft,  95  U. 
S.  714,  24  L.  Ed.  565,  which  case  held  that  no 
valid  Judgment  against  a  nonresident  of  the 
Jurisdiction  in  which  the  action  was  proceed-  ' 
Ing  could  be  obtained  In  personam  against 
such  nonresident  defendant,  without  personal 
service  in  the  Jurisdiction,  and  in  a  court  of 
competent  Jurisdiction,  or  waiver  of  summons 
and  voluntary  appearance  therein,  asserts 
that  no  Jurisdiction  can  be  obtained  in  such 
situation  as  exists  In  this  case  by  reason  of  a 
levy  upon  property  by  writ  of  attachment, 
because  the  attachment  statutes  of  this  state 
do  not  contemplate  attachment  for  such 
money  recovery  as  is  sought  In  this  case. 

Manifestly  the  Jurisdiction  of  the  trial 
court   over   the  nonresident  defendant   de- 


apd  such  attachment  of  real  property  will  es-  ]  iwnds  upon  the  attachment    The  validity  of 


EsFor  otter  esMS  sm  uuna  toplo  and  KBT-NUMBBB  In  «U  lUy-Numbwed  DlswU  sod  tainm 
187  P.— 21 


Digitized  by 


Google 


S22 


197  PACIFIC  HBPORTEB 


(Wasb. 


tbe  attadunent  depends  upon  the  provisions . 
at  secdwis  647  and  648,  Bern.  Code.  Section 
647,  snpra,  provides  that  "the  plaintiff  at 
tbe  time  of  commencing  an  action,"  etc.,  may 
have  the  property  of  the  defendant  attach- 
ed In  the  manner  prescribed. 
Section  648,  supra,  provides  that — 
"The  writ  of  attachment  shall  be  issued  by 
the  clerk  of  the  court  in  which  the  action  is 
pending;  but  before  any  such  writ  of  attach- 
ment shall  issue,  the  plaintiff,  or  some  one  in 
his  behalf,  shall  make  and  file  with  such  clerk 
an  affidavit  showing  that  the  defendant  is  in- 
debted to  the  plaintiff  (specifying  the  amount 
of  such  indebtedness  over  and  above  all  just 
credits  and  offsets),  and  that  tbe  attachment 
is  not  sought  and  tbe  action  is  not  prosecuted 
to  hinder,  delay,  or  defraud  any  creditor  of  the 
defendant,  and  either,—  •  •  •  2.  That  the 
defendant  is  not  a  resident  of  this  state,"  etc. 

In  State  ex  rel.  Getzelman  ▼.  Superior 
Court,  93  Wash.  98,  159  Pac.  1193,  we  held 
that  an  unliquidated  claim  for  damages  for 
breach  of  covenants  Is  an  "Indebtedness" 
within  Remington's  1915  Code,  {  648,  author- 
izing a  writ  of  attachment  in  certain  actions 
npon  the  filing  of  an  affidavit  showing  that 
the  defendant  is  indebted  to  the  plaintiff, 
specifying  the  amount  of  such  indebtedness 
over  and  above  all  Just  credits  and  offsets, 
and  we  held  also  In  that  case  that,  where  a 
debt  is  alleged  to  be  due,  and  the  defendants 
are  nonresidents  of  tbe  state,  an  attachment 
may  issue. 

[1-S]  It  was  contended  in  that  case,  as 
here,  that  since  subdivision  9  of  section  648, 
supra,  reading: 

"That  tbe  damages  for  which  the  action  is 
brought  are  for  injuries  arising  from  the 
commission  of  some  felony,  or  for  the  seduc- 
tion of  some  female," 

— specifying  therein  damages  arising  from 
tbe  commission  of  Bome  felony  or  the  seduc- 
tion of  some  female,  by  the  inclusion  of  those 
torts  excluded  from  tiie  purview  of  the  at- 
tachment statute  all  others.  Resx>ectlng  that 
contention  we  said : 

"Subdivision  9  does  not  limit  the  causes  for 
which  an  attachment  may  be  issued.    It  is  one 
.  of  nine  independent  causes." 

And  we  may  add  further  in  this  case  that 
subdivision  9  may  be  used  as  a  ground  for 
attachment,  regardless  of  whether  the  d»- 
fendant  is  a  resident  or  nonresident  of  this 
state.  In  tbis  case  it  is  alleged  tbat  the 
defendant  Is  a  nonresident  of  the  state,  and 
tbat  is  a  sufficient  ground  for  attachment, 
provided  the  recovery  demanded  constitutes 
Boch  a  demand  as  will  support  an  attachment 
under  the  statute. 

In  State  ex  rel.  American  Piano  Co.  v. 
Superior  Court,  105  Wash.  676,  178  Pac.  827, 
we  held  that  under  the  garnishment  statute 
which  provided  that,  where  a  plaintiff  sues 
for  a  debt,  and  makes  affidavit  that  such 
debt  is  Just,  due,  and  unpaid,  etc.     (Bern. 


Code,  I  680),  the  word  "debt^  there,  being 
similar  to  the  word  'indebtedness"  in  the 
attachment  statute,  would  support  a  writ  of 
garnishment  in  an  action  for  the  recovery  of 
a  Judgment  for  the  value  of  certain  personal 
property  transferred  by  a  party  while  insol- 
vent, and  converted  to  its  own  use  by  the 
transferee.  In  that  case  tbe  writer  of  the 
opinion  used  this  language: 

"The  true  and  underlying  reason  why  a  writ 
of  attachment  or  garnishment  may  not  issue  in 
certain  cases  is  because  unliquidated  damages 
are  sought." 

From  tbat  statement  the  relator  infers 
that  we  apply  that  rule  in  all  cases.  That, 
doubtless,  merely  referred  to  the  rule  imder- 
lying  the  holdings  of  the  courts  of  various 
Jurisdictions  where  the  statutes  were  dif- 
ferent from  ours,  and  were  framed  upon  tbe 
theory  tliat — 

"To  give  a  party  the  right  to  demand  payment 
or  security  for  the  claim  he  may  hold  against 
another  presupposes  that  his  claim  or  demand 
is  in  fact  ascertainable  and  settled,  or  that  it 
may  be  approximated,  at  least,  by  fixing  a  value 
on  those  things,  or  those  services,  which  in 
every  community  have  some  estimated  market- 
able worth."    2  R.  O.  L.  p.  813,  {  14. 

"But  where  the  statute  authorizes  the  issu- 
ance of  a  writ  of  attachment  in  any  civil  ac- 
tion for  the  recovery  of  money,  it  may  issue 
an  action  for  the  recovery  of  unliquidated  dam- 
ages." 2  B.  C.  li.  813,  {  14;  Collins  v.  Stan- 
ley, 15  Wyo.  282,  86  Pac.  620,  123  Am.  St.  Bep. 
1022. 

[4]  In  many  states  an  attachment  can  Is- 
sue only  in  actions  on  contracts,  express  or 
implied.  But  in  this  state  the  statute  simply 
provides  that  an  attachment  may  issue  In 
any  action.  The  distinction  t>etween  law  and 
equity  actions  having  been  abolished  by  our 
Code,  we.  long  ago  held  that  attachment  may 
issue  in  equity  actions.  Bingham  v.  Keylor, 
19  Wash.  555,  53  Pac.  729. 

Under  a  similar  statute  in  Ohio,  it  was 
held  In  Sturdevant  v.  Tuttle,  22  Ohio  St 
111,  that  an  attachment  would  lie  in  a  civil 
action  for  recovery  of  imliquidated  damages 
for  assault  and  battery;  and  that  case  was 
approved  and  followed  in  Kirk  v.  Whltaker. 
22  Ohio  St.  116,  and  In  Oreasser  v.  Young, 
31  Ohio  St.  67. 

[6]  Our  statute  is  as  broad  as  the  Ohio 
statute  referred  to  In  the  cases  cited.  If 
unliquidated  damages  for  assault  and  battery 
would  sustain  an  attachment,  we  see  no  rea- 
son why  unliquidated  damages  for  alienation 
of  affections  where  the  plaintiff  has  made  an 
affidavit  that  the  amount  sued  for  is  Justly 
due,  specifying  the  amount  thereof,  will  not 
also  sustain  attachment  Neither  do  we  see 
any  distinction  between  unliquidated  dam- 
ages for  breach  of  contract  or  for  torts  for 
the  ccHiversIon  of  property,  as  constituting 
"indebtedness"  or  "debt"  and  unliquidated 
damages  In  such  a  case  as  this. 
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It  may  be  noted  that  the  statute  (Rem. 
Code,  i  652)  requiring  an  attachment  bond 
ezc^t  to  certain  cases  mentions  "the  claim, 
debt  or  obligation,  whether  in  contract  or 
tort,  upon  which  plaintiff's  cause  of  action 
Is  based." 

Rdator  asks  these  questions: 

"If  the  damage!  for  alienation  of  affectionB 
will  sustain  an  attachment,  what  will  not? 
Where  is  the  limit?    Is  there  any?  " 

[I]  Our  answer  Is  that  the  statute  is  broad 
and  general.  It  sees  fit  to  grant  the  right 
to  a  snmmary  writ  at  the  time  of  commenc- 
ing any  drll  actitm  for  the  recovery  of 
money  as  "an  indebtedness  due,"  for  the 
seisore  of  property  for  the  security  of  a  Judg- 
m^tt.  It  Is  perfectly  comiwtent  and  proper 
for  the  Iiegislatnre  to  so  provide.  There  may 
not  be  any  limit,  and  it  may  be  eminently 
Jnst  that  there  be  none.  At  any  rate  we  hare 
concluded  that  a  civil  action  for  the  recovery 
of  money  in  a  certain  stated  amount  where 
the  plaintiff  makes  afiSdavit  that  the  defend- 
ant Is  a  nonresident,  and  that  the  money  is 
due,  over  and  above  all  Just  credits  and  off- 
sets, will  sustain  an  attachment  of  property 
under  the  statutes,  and  that  sudi  attachment 
of  real  property  will  establish  the  Jurisdic- 
tion of  the  court  over  the  property  of  the 
nonresident,  and  consequent  Jnrisdlction  of 
the  person  of  the  defendant 

For  these  reasons,  the  peremptory  writ  of 
prohibition  la  denied. 

PABKER,  C.  J.,  and  FULLERTON,  HACE- 
INTOSH,  and  BRIDGES,  JJ..  concur. 
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SCHMIEGELOW  v.  OCEAN   BROKERAGE 

CO.    (No.  16189.) 

(Snpreme   Court   of   Washington.    April  8, 
1921.) 

Castoms  dstles  «=960</2— Custom  brokers  held 
sot  liable  for  goods  for  export  seized  and 
destroyed  osder  legal  process. 
Where  plaintiff  delivered  beer  for  export 
■bipment  to  a  company  which  issued  its  so- 
called  through  bill  of  lading  to  the  Orient  des- 
ignating steamers,  and  the  owner  of  the  steam- 
ship line  issued  a  shipping  order  naming  de- 
fendant ocean  brokerage  company  at  Seattle 
as  consignee,  with  directioDS  to  notify  the  col- 
lector of  customs,  and,  when  the  beer  was  un- 
loaded there  and  subject  to  the  order  of  the 
federal  authorities,  it  was  seized  under  the  or- 
der of  a  justice  of  the  peace  and  destroyed,  the 
defendant  held  to  be  customs  brokers,  not 
bailees,  and  not  negligent  and  not  liable  to  the 
exporter  for  the  price. 

Department  2. 

Appeal  from  Superior  (Tourt,  King  (^unty; 
King  Dykeman,  Judge. 


Action  by  E.  0.  Schmiegelow,  doing  busi- 
ness as  the  American  Padflc  Company, 
against  the  Ocean  Brokerage  Company,  a  cor- 
poration. Front  Judgment  of  nonsuit,  plain- 
tiff appeals.    AfBrmed. 

Howard  O.  Cosgrove,  of  Seattle,  for  a]n>el- 
lant. 

Kerr,  McCord  &  Ivey,  oic  Seattle,  for  re- 
spondent 

HITCHEm  J.  The  plaintiff,  E.  O. 
Schmiegelow,  doing  business  as  the  American 
Padflc  Company  (hereinafter  called  the  Pa- 
dflc Company),  claimed  to  have  sold  in  Octo- 
ber, 1918,  to  Cargill's  Limited,  of  Colombo, 
Ceylcm,  400  cases  of  Wieland's  beer  for  the 
sum  of  $6,185,  delivered  at  Colombo  (freight 
and  insurance  paid  by  the  seller),  and  in  or- 
der to  meet  the  contract  purchased  4(X)  cases 
of  beer  from  the  manufacturers,  and  on  Oc- 
tober 22,  1918,  delivered  it,  for  shipment  to 
the  pnrchaser,  to  the  American  Asiatic  Com- 
pany (hereinafter  called  the  Asiatic  (Com- 
pany) at  San  Frandsco,  CaL  The  Asiatic 
Company  issued  to  the  Pacific  Company  Its 
socalled  through  bill  of  lading  for  the  goods 
designating  Cargill's  limited,  at  Colombo  as 
consignee  and  providing  the  shipment  should 
be  forwarded  on  the  steamer  Rainier  (owned 
and  operated  by  Albers  Bros.  Milling  Com- 
pany) to  Seattle  and  thence  by  the  steamer 
Admiral  Mayo  (owned  and  operated  by  the 
Pacific  Steamship  Company)  to  the  Orient 
On  the  same  day,  October  22,  1918,  L.  A. 
McBrlde  of  the  Asiatic  Company  recdved 
from  Albers  Bros.  Milling  Company  a  non- 
negotiable  receipt  or  shipping  order  cover- 
ing the  400  cases  of  beer  for  transportation 
by  its  steamer  Rainier  to  Seattle,  naming  the 
defendanf  as  consignee  with  directions  on 
the  receipt  or  shipping  order  to  "notify  the 
collector  of  customs,  Seattle."  The  steamer 
Rainier  arrived  In  Seattle  on  November  2, 
1918.  The  beer  was  unloaded  that  morning, 
and  at  once  an  agent  of  the  United  States  de- 
partment of  Justice  came  to  the  dock  to  take 
possession  of  the  shipment  and  remove  it 
but  by  an  arrangement  satisfactory  to  the 
government's  agent  it  was  left  at  the  dock 
under  lock  and  key  subject  to  the  order  of 
the  federal  authorities.  On  November  4, 
1918,  the  beer  was  seized  by  the  sheriff  un- 
der an  order  of  the  Justice  of  the  peace  be- 
fore whom  sudi  proceedings  were  had  that 
on  the  19th  day  of  November,  1918,  there 
was  entered  an  order  and  Judgment  of  for- 
feiture and  of  destruction  of  the  beer,  which 
order  of  destruction  was  carried  out  by  the 
sheriff  on  or  about  November  27, 1918.  This 
suit  was  instituted  to  recover  from  the  de- 
fendant the  sum  of  $6,185,  the  price  at  which 
the  goods  were  to  be  delivered  at  CJolombo. 
The  trial  resulted  In  a  judgment  of  nonsuit 
from  which  the  plaintiff  has  appealed. 


4a>Vor  otber  cases  sae  sama  topic  and  KBY-NIWBEIR  In  all  Kay-Numbared  Dlsaats  and  Indaxea 
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Otber  facts  in  fbe  case  are  substantially 
W  follows:  In  handling  the  shipment  for 
the  Padflc  Company  the  Asiatic  Coinpany 
acted  as  a  forwarding  merdiant  only  and  not 
as  a  common  carrier.  At  the  time  of  Issuing 
its  so-called  through  bill  of  lading  to  the 
appellant  the  Astatic  Company,  upon  refer- 
ring to  the  Rainier  bill  of  lading  or  shipping 
order,  agreed  In  writing: 

"That  this  shipment  will  be  transshipped  from 
SeatUe  by  November  15  and  transshipped 
from  Hong  Kong  within  five  days  after  arrival 
at  that  port.  It  is  further  understood  and 
agreed  that  this  company  will  pay  all  .trans- 
shipment charges." 

WherenpMi  the  Pacific  Company  paid  to 
the  Asiatic  Company  $2,097.30  and  took  its 
receipt  therefor  in  full  for  all  freight  charges 
on  "four  hundred  cases  beer,  San  Francisco 
to  Colombo  via  Seattle  and  Hong  Kong." 
Under  date  of  October  31,  1918,  the  Asiatic 
Company  wrote  to  the  respondent  as  follows: 

"Gentlemen:  Herewith  please  find  shippers' 
declaration  export  license  No.  6421886  and 
original  shipping  receipt  covering  400  cases  of 
beer  forwarded  by  us,  consigned  to  yon  on  the 
Albera  Brothers  Steamer  'Bainier.'  Also  copy 
of  American  Asiatic  export  1^  of  lading  No. 
109. 

"Win  yon  kindly  arrange  for  the  reforward- 
ing,  if  possible,  of  this  shipment  on  the  Pacific 
Steamship  Company's  steamer  'Admiral  Mayo,' 
and  if  not,  on  the  motor  ship  'Idbby  Main,'  to 
Hong  Kong,  at  ocean  rate  of  $40.00  per  ton 
as  booked  by  us  in  the  Seattle  office  of  the 
Pacific  Steamship  Company,  billing  on  us  for 
all  charges  incurred  which  will  inclnde  your 
charge  for  handling  also  reclearing  suipment 
at  Seattle,  storage  charges  wliile  awaiting 
transsliipment  by  the  Pacific  SteamsUp  Com- 
pany and  any  other  charges  which  might  be 
assessed  against  this  shipment, 

"We  will  have  about  ten  shipments  to  move 
through  Seattle  during  December  and  will, com- 
municate full  details  to  yon  in  the  course  of 
the  next  few  days." 

On  Novemt>er  6.  1018,  respondent  replied 
•a  follows: 

"Gentlemen:  We  beg  to  acknowledge  receipt 
of  your  letter  of  October  31st.  However,  we 
wish  to  state  that  the  same  was  received  by  ns 
at  8  p.  m.  on  November  Sth,  in  a  plain  en- 
velope, postmarked  Seattle,  Washington,  Ter- 
minal Station  A,  November  4,  11  p.  m.  We 
are  at  a  loss  to  determine  who  received  this 
letter  and  reforwarded  it  to  us. 

"However,  we  were  very  glad  to  receive  copy 
of  your  bill  of  lading,  original  local  bill  of  lad- 
ing, shipper's  export  declaration  in  triplicate 
and  n.  S.  export  Ucense  No.  5421886. 

"Several  days  ago  we  received  a  letter  from 
Mr.  B.  S.  Wheeler,  Inclosing  a  copy  of  the  local 
bill  of  lading  and  stating  that  original  papers 
had  been  sent  to  the  Pacific  Steamship  Co. 
We  were  on  the  lookout  for  the  shipment  and 
when  same  arrived  on  the  S.  S.  Rainier,  on 
Nov.  2,  we  endeavored  to  secure  original  pa- 
pers from  the  PaciiSc  Steamship  Co.,  but  the 
party  handling  the  transaction  was  not  in  all 


day  Saturday  and  It  was  necessary  to  wait  un- 
til Monday.  They  advised  us  on  Monday  morn- 
ing that  they  only  held  duplicate  copies,  there- 
fore, they  were  of  no  value  to  ns. 

"In  the  meantime,  the  aherifCs  office  had  lo- 
cated the  shipment  on  Albers  Bros,  dock  and 
had  applied  to  the  prosecuting  attorney  to  writ 
of  seizure,  who  in  turn  applied  to  Mr.  Saun- 
ders, the  n.  8.  district  attorney,  who  gave  them 
authority  to  transfer  the  shipment  to  Messrs. 
Winn  ft  Russell  bonded  warehouse  No.  1,  to 
be  held  until  such  time  as  owners  of  the  goods 
had  produced  proper  evidence  that  same  was  a 
bona  fide  shipment  to  the  Orient. 

"The  writer  personally  appeared  before  Mr. 
Saunders  and  endeavored  to  show  by  the  car- 
bon copies  of  the  bill  of  lading,  internal  rev- 
enae  drawback  and  various  other  papers  which 
we  held,  that  same  was  a  bona  fide  shipment, 
but  he  absolutely  refused  to  accept  carbon 
copies,  stating  that  he  must  have  the  originals 
and  that  shipment  would  be  held  until  such 
time  as  we  could  produce  them.  We  immediate- 
ly wired  Mr.  Wheeler  regarding  the  details, 
also  asking  for  full  explanation.  At  this  writ- 
ing, 4  p.  m.,  Nov.  Sth,  we  have  not  yet  had  a 
reply  from  him.  However,  we  believe  that  we 
will  be  able  to  have  the  shipment  released  on 
the  strength  of  the  papers  which  we  have  Just 
received  from  you. 

"We  wish  to  thank  you  for  this  business  and 
assure  you  that  same  will  have  our  careful  a^ 
tention.  We  are  also  pleased  to  note  that  yon 
will  have  several  other  shipments  moving 
through  this  port  during  December  and  we  will 
be  glad  to  give  same  prompt  attention. 

"At  this  time  we  would  like  to  suggest  that 
you  mail  us  all  original  papers  immediately 
upon  the  shipment  moving  from  San  Francisco, 
in  order  that  we  may  have  them  in  our  pos- 
session to  show  to  tht  federal  authorities  in 
this  city,  in  case  they  attempt  another  seisnre. 
They  have  threatened  to  indict  our  firm,  Al- 
bers Bros.  S.  S.  Co.  and  every  one  else  con- 
nected with  this  shipment,  as  they  firmly  be- 
lieved that  same  was  not  a  bona  fide  shipment. 

"However,  we  were  able  to  point  out  a  few 
facts  to  them,  which  at  least  made  them  recede 
slightly  from  their  position.  We  will  make 
every  endeavor  to  dear  the  shipment  imme- 
diately and  will  keep  you  advised  as  to  the 
status  of  the  ease." 

This  letter  was  received  by  the  Asiatic 
Company  on  November  8,  1918.  On  Novem- 
ber 11,  respondent  wired  to  the  Asiatic  Com- 
pany: 

"Yours  eighth  Pacific  Steamship  Company 
mailed  documents  covering  four  buhdred  cases 
Colombo  beer  to  their  San  Francisco  office 
necessary  you  secure  and  return  these  docu- 
ments mail  us  at  once  to  obviate  loss  drawback 
and  effect  clearance  and  release." 

To  which  no  answer  was  made  nor  atten- 
tion given  by  the  Asiatic  Company. 

It  appears  the  respondent  had  no  actual 
notice  of  the  dates  and  steps  being  taken  by 
the  state  authorities  until  on  or  about  No- 
vember 20  (the  date  following  the  order  of 
confiscation  made  by  the  Justice  of  the  peace) 


Digitized  by 


Google 


Wash.) 


SCHMXEOSLOW  T.  OCEAN  BROKBRAaE  C». 
(117  P.) 


825 


■t  which  time  he  irlred  to  the  Asiatic  Com- 
PUV: 

"Your  wire  eighth  federal  aathoritiea  hare 
released  Colombo  beer  same  has  now  been 
seised  by  atate  aathoritiea  who  threaten  to 
dump  shipment  necessary  we  file  immediate 
daim  with  state  attorney  fomishing  conclnaiTe 
proof  that  same  is  bona  fide  sliipment  this  is 
conrt  procedure  advise  quick  if  you  authorize 
this  expense  in  protecting  shipment." 

On  the  same  day  the  Asiatic  Company  by 
wire  aathorlzed  the  req>ondeDt  to  incur  ex- 
pense In  court  proceedings.  Promptly,  the 
respondent  employed  attwneya  who  on  be- 
half of  the  appellant  herein  made  an  appli- 
cation to  the  justice  of  the  peace  to  reopen 
the  case  and  on  November  22,  1918,  procured 
an  order  on  the  sheriff  notifying  him  that  a 
motion  to  reopen  the  case  had  been  made 
and  would  be  heard  on  November  26  and 
Mdering  him  to  return  the  order  theretofore 
handed  him  directing  the  destruction  of  the 
beer.  On  November  26,  the  justice  of  the 
peace,  upon  arguments  bad,  denied  the  mo- 
tion and  application  to  set  aside  the  judg- 
ment of  forfeiture.  The  attorneys  then  ret/- 
resentlng  this  appellant  on  the  same  day 
gave  notice  of  appeal  to  the  superior  court, 
nie  appeal  Anally  came  on  for  bearing  In  the 
superior  court  on  June  30,  1919,  at  which 
time  a  judgmoit  was  entered  redtlng  a  dis- 
missal on  the  motion  of  the  state  of  Wash- 
ington and  further  providing  therein  that 
'Ibe  said  decision  and  judgment  of  said 
justice  of  the  peace  be  and  the  same  Is  here- 
by affirmed,"  and  providing  therein  for 
costs  against  the  Ocean  Brokerage  Company, 
and  further  adjudged  that  the  derlc  be  and 
he  was  directed  to  pay  the  costs  out  ot  cash 
whidi  had  been  deposited  in  lieu  of  an  ap- 
peal bond  and  the  remainder  to  be  returned 
to  the  appellant  therein.  It  appears  from 
the  record  that  the  money  in  tlie  superior 
court,  furnished  in  lieu  of  an  appeal  bond, 
had  been  supplied  by  the  Asiatic  Company 
on  or  about  November  26,  1918. 

The  case  has  some  peculiar  features.  The 
party  who  brings  this  action  never  had  any 
correspondence  or  agreement  with  the  Ocean 
Bndcerage  Company  prior  to  the  time  the 
justice  of  the  peace  entered  a  default  order 
of  confiscation  of  the  beer,  nor  until  after  all 
tbe  conrt  proceedings  and  the  destruction  of 
the  beer.  For  the  transportation  of  the 
commodity  the  Pacific  Company  entwed  into 
a  contract  with  the  Asiatic  Compiiny,  which 
was  not  a  common  carrier,  by  which  the  lat- 
ter company  agreed  for  a  stipulated  sum  of 
money  paid  to  it  to  look  after  and  meet  all 
charges  for  the  tnuuq^ortatlon  of  the  beer 
from  San  Ftandsoo  to  Colombo.  It  was 
tbe  undertaking  of  an  Independent  contractor 
under  no  obUgatim  as  a  common  carrier. 
In  the  performance  of  its  contract  the  Asi- 
atic Company  selected  the  route  by  Seattle. 
It  procured  from  the  owner  of  the  steamer 


Rainier  a  shipping  order  or  local  bOI  of  lad- 
ing for  the  transportation  of  the  goods  from 
San  Francisco  to  Seattle,  directed  to  the  re- 
spondent at  the  latter  place  as  consignee, 
with  directions  to  him  to  notify  the  collector 
of  customs  at  Seattle.  In  the  further  per- 
formance of  Its  contract  the  Asiatic  Com- 
pany by  Its  letter  of  October  31,  1918,  and 
inclosures  selected  the  services  of  the  re- 
spondent who  by  Its  answer  of  November  5 
agreed  to  act  for  the  Asiatic  Company.  In 
Its  proper  aspect,  however  it  is  Immaterial 
whether  the  respondent  be  considered  the 
agent  of  the  appellant  or  of  the  Asiatic  Com- 
pany— ^the  result  would  be  tbe  same.  Cer- 
tainly 0>e  respondent  in  all  of  the  transao- 
tioa  it  was  engaged  to  perform  was  justified 
in  dealing  directly  with  the  Asiatic  Com- 
pany, rather  than  with  the  appellant.  The 
respondent  was  engaged  as  a  custoGos  broker 
only.  That  is  evidenced  by  the  directions  on 
tbe  shipping  order  designating  him  as  con- 
signee, by  the  letter  and  inclosures  from 
the  Asiatic  Company  of  October  31,  and  by 
the  respondent's  reply  on  November  6. 
When  It  received  authority  to  act  in  that 
capacity,  the  goods  liad  already  passed  be- 
yond the  possession  and  control  of  the  local 
transportation  company  and  were  in  the  con- 
trol of  the  United  States  district  attorney  in 
Seattle. 

Immediately  upon  its  engagement  the  re- 
spondent, with  the  documents  and  proof  at 
Its  command,  attempted  to  get  a  release  of 
the  goods  from  the  federal  authorities  for 
reshlpment  The  proof  was  insnfllcient  in 
certain  particulars  of  which  the  Asiatic  Com- 
pany was  promptly  notified.  At  the  same 
time  it  was  notified  of  the  effort  being  made 
by  the  respondent  to  procure  other  papers 
necessary,  and  in  tbe  same  letter  notice  was 
given  that  the  United  States  attorney  had 
given  tbe  state  authorities,  who  bad  become 
interested  in  tbe  goods  for  the  purpose  of 
seizure,  leave  to  transfer  tbe  goods  from  tbe 
dock  to  a  designated  place  "until 'such  time 
as  the  owners  of  tbe  goods  bad  produced 
proper  evidence  that  the  same  was  a  bona 
fide  shipment  to  tbe  Orient."  This  advice 
was  unheeded  by  the  Asiatic  Company,  and 
it  appears  that  on  learning  that  the  Pacific;. 
Steamship  Company,  which  was  Intended  to 
take  the  shipment  from  Seattle,  bad  returned 
to  its  San  Francisco  office  certain  original 
documents  needed,  tbe  respondent  wired  to 
the  Asiatic  Company  «i  November  11  for 
tbe  return  of  those  documents  at  once  "to 
obviate  loss  drawback  and  effect  clearance 
and  release."  The  telegram,  though  received 
by  tbe  Asiatic  Company,  was  also  neglected. 
Thus  it  appears  tbe  respondent  acted  dil- 
igently and  within  the  knowledge  of  tbe  Asi- 
atic Company  as  a  customs  broker  only.  It 
received  no  assistance  from  the  Asiatic  Com- 
pany or  at  all,  and  until  later  received  no 
instructions   to  act   In   any  other  capacity. 
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lAter,  when  respondent,  without  actual  no- 
tloe  of  the  proceedings  before  the  Justice  of 
the  peace,  learned  the  aitnatlon  with  the 
officers  of  the  state,  It  promptly  notified  the 
Asiatic  Company  and  asked  for  authority  to 
employ  counsel  for  court  proceedings;  and 
upon  receiving  such  authority  did  employ 
attorneys  at  once  to  take  the  matter  up  in 
the  Justice  of  the  peace  court  and  thence 
<m  to  the  superior  court 

Counsel  for  appellant  argues  that,  since 
the  local  bill  of  lading  or  shipping  order 
designated  the  respondent  as  consignee,  it 
became  a  bailee  for  hire,  and  under  the  cir- 
cumstances in  this  case  it  became  liable  un- 
der the  doctrine  of  constructive  bailment. 
We  find  It  unnecessary  to  consider  the  argu- 
ment or  authorities  cited,  since  it  is  dear 
thore  was  never  a  time  after  the  respondent 
was  engaged  that  it  was  in  the  power  of  the 
appellant,  the  Asiatic  Coini>any,  or  of  Al- 
bers  Bros.  Milling  Company  to  put  the  re- 
spondent in  possession  and  control  of  the 
goods.  The  respondent's  duties  and  obligST 
tlons  were  fixed,  not  by  any  bailment,  con- 
structive or  otherwise,  but  by  the  letter  of 
October  31  from  the  Asiatic  Company  to  the 
respondent  and  its  reply  thereto  on  Novem- 
ber S,  1918,  under  whidi,  as  disclosed  by  the 
record,  it  appears  to  have  acquitted  itself 
without  any  liability. 

Judgment  affirmed. 

PARKER,  a  J.,  and  MAIN,  T0IJ4AN,  and 
MOUNT,  JJ..  concur. 
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GUARANTY   SECURITY   CO.  v.   COAD 
(HORRIGAN,  Garnishee).    (No.  15989.) 

(Supreme   Court   of   Washington.    April   6, 
182L) 

Gamlshmaat  ^=> 1 09— Transferee  of  notes  after 
maturity  and  after  servloe  of  writ  took  sub- 
ject to  garnishment  lien. 
Transferee  of  notes  after  maturity  and  aft- 
er service  of  writ  of  garnishment  upon  maker 
took  notes  subject  to  the  lien  of  the  writ  of 
garnishment. 

Appeal    from     Superior    Court,    Spokane 
County;  Wm.  Huneke,  Judge. 

On   petltl(»i    for   rehearing.     Qranted   In 
part,  and  denied  in  part. 
For  former  opinion,  see  195  Pac  22. 


O.  M.  O'Brien,  of  Pasco,  for  appellant. 
Davis  &  Hell,  of  Spokane,  for  respondent 

PER  CtTRIAM.  On  petition  for  rehearing, 
filed  by  respondent  in  this  case,  Issue  was 
taken  with  the  determination  in  the  decision 
made  herein  that  the  five  notes,  aggregating 
$125,  which  were  transferred  to  Babbitt  after 
their  maturity,  made  Babbitt  a  bona  fide 
holder  for  value,  without  notice,  insisting 
that  Babbitt  could  not  have  been  a  bona  fide 
holder  in  view  of  the  fact  that  they  were  all 
transferred  subsequently  to  the  date  of  serv- 
ice of  the  writ  of  garnishment  up<m  B^zler, 
the  maker  of  the  notes.  Respondent  demands 
that  a  rehearing  be  granted  or  the  Judgment 
modified  as  to  the  five  notes  transferred  as 
being  due  at  the  time  of  their  transfer  to 
Babbitt 

Answering  the  petition  for  rehearing  or  for 
modification,  appellant  says  that  he  has  al- 
ways been  willing  to  concede,  and  does  con- 
cede, that  whatever  rights  respondent  ac- 
quired by  his  vnrlt  of  garnishment  against 
Frazier  would  not  reach  the  past-due  notes 
for  1125.  Appellant  offers  that  the  decision 
herein  filed  January  26,  1921,  be  modified  as 
follows: 

After  the  dause  reading, 

"There  can  be  no  question  but  that  Babbitt 
became,  before  the  writ  of  garnishment  against 
appellant,  a  bona  fide  holder  for  value,  with- 
out notice,  of  the  notes," 

—adding  thereto  the  following  clause: 

"except  as  to  the  $126  of  past-due  notes,  of 
which  be  became  the  owner  subject  to  the  lien 
of  the  writ  of  garnishment." 

This  modification  is  adopted  by  the  court, 
and  the  opinion  will  be  modified  accordingly, 
so  as  to  read  as  follows  (19S  Pac.  22,  at 
page  24): 

"With  these  sections  of  the  statute  in  view, 
and  it  being  indisputably  established  that  Bab- 
bitt received  the  notes  without  any  notice  of 
infirmity  in  them,  or  defect  in  the  title  of  Coad. 
or  knowledge  of  such  facts  that  his  action  in 
taking  them  amounted  to  bad  faith,  and  the 
statute  that  an  antecedent  or  pre-existing  debt 
constitutes  value,  there  can  be  no  question  but 
that  Babbitt  became,  before  the  writ  of  garnish- 
ment against  appellant,  a  bona  fide  bolder  for 
value,  without  notice,  of  the  notes,  except  as 
to  the  $125  of  past-due  notes  of  which  he  be- 
came the  owner  subject  to  the  lien  of  the  writ 
of  garnishment  against  Frazier." 

In  all  other  respects,  the  petition  for  re- 
hearing Is  denied. 
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(lis  Wash.  451) 

GREATER  MOTORS  CORPORATION  V. 

METROPOLITAN  TAXI   CO. 

(No.  16098.) 

(Snprem«  Oonrt  of  WashiiiKton.    April  15, 
1921.) 

Mnleipal  oorporatlon*  «=»705(ll)— Exo6Mlve 
tpeed  of  auto,  hairing  right  of  way  aod  col- 
lided with,  havlog  no  cauMU  connection,  does 
not  prevent  recovery. 
Where    coUiaion    of    defendant's   car  with 
rear  wheel  of  plaintifTs  car,  in  intersection  of 
■treets,  would  not  hare  occurred,  but  for  ex- 
cessive speed  of  defendant  and  his  failure  to 
keep  to  the  right-hand  curb,  as  required  by  or- 
dinance, excessive  speed  of  plaintiff — who  had 
the  right  of  way,  because  first  entering  the  in- 
tersection, as  well  as  because  he  came  from 
defendant's  right,  the  ordinance  in  such  case 
giving  him  the  right  of  way  in  case  of  simul- 
taneous   approach — did   not   prevent   recovery, 
having  no  causal  connection  with  the  accident, 
though  right  of  way  mttst  be  so  used  aa  not 
to  injure  another. 

Department  2. 

'Appeal  from  Superior  Court,  King  Coun- 
ty; J.  T.  Ronald,  Judg& 

Action  by  the  Greater  Motors  Corporation 
against  tl>e  Metropolitan  Taxi  Company. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals.  Affirmed. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattle,  for  appellant 

Bansman,  Oldham,  Bullitt  &  Eggerman 
and  W.  Ll  Noasaman,  all  of  Seattle,  for  re- 
^Ksident. 

MAIN,  J.  Tbls  action  was  brought  by  fbe 
plainttd  to  recover  damages  to  an  automobile 
owned  by  it,  claimed  to  be  due  to  negligence 
chargeable  to  the  defendant  The  cause  was 
tried  to  the  court  without  the  Jury,  and  re- 
sulted In  findings  of  fact  conduslons  of  law, 
and  a  judgment  sustaining  the  plaintiCTs 
right  to  recover.  From  this  judgment  the  de- 
fendant appeals. 

The  accident  occurred  at  the  Intersection 
of  Ninth  avenue  and  Madison  street,  in  the 
city  of  Seattle.  While  not  strictly  accurate, 
it  may  be  said  that  Madison  street  extends 
east  and  west  and  Ninth  avenue  north  and 
south.  On  the  6th  day  of  May,  1919,  a  Hud- 
son aatomobile,  driven  by  an  employee  of  the 
appellant  was  proceeding  south  on  Ninth 
avenue.  It  entered  the  intersection  of  the 
two  streets  mentioned  at  about  the  middle  of 
Ninth  avenue  and  continued  In  the  same  di- 
rection. A  Packard  automobile  driven  by  an 
employee  of  the  respondent  was  proceeding 
east  on  Madiscm  street  and  entered  the  in- 
tersection on  the  south  side  of  that  street 
Ibe  front  of  the  Hudson  automobile  struck 
the  rear  left  wheel  of  the  Packard,  while  the 
latter  car  was  proceeding  across  the  inter- 
sectlcm  on  the  south  side  of  Madison  street 
The  pivotal  point  In  the  case  is:  Which 
ear  entered  the  intersection  first?    Both  cars 


were  traveling  at  the  time  at  a  greater  rate 
of  speed  than  the  ordinance  permitted.  The 
Hudson  car  was  in  the  center  of  the  street 
while  the  ordinance  required  that  the  car  be 
driven  as  near  the  right-hand  curb  as  prac- 
ticable. Upon  the  question  as  to  which  car 
entered  the  intersection  first  the  evidence  is 
conflicting.  The  trial  court  found  that  the 
Packard  automobile  owned  by  the  respondent 
first  entered  the  intersection.  If  this  be  the 
fact,  then  the  Packard  car  had  the  right  of 
way.  Tlie  fact  that  it  was  proceeding  at  a 
greater  rate  of  speed  than  that  fixed  by  the 
ordinance  would  not  prevent  a  recovery,  pro- 
viding the  driver  of  the  Hudson  automobile 
was  guilty  of  negligence  which  proximately 
caused  the  accident,  and  that  there  was  no 
causal  connection  between  the  negligence  of 
the  driver  of  the  Packard  in  exceeding  the 
speed  limit  and  the  accident.  Bullis  v.  Ball, 
98  Wash.  342,  167  Pac.  942 ;  Reed  v.  Tacoma 
R.  4  P.  Co.,  110  Wash.  334, 188  Pac.  409. 

An  ordinance  of  the  city  of  Seattle,  In  ^- 
fect  at  the  time  of  the  collision,  required 
drivers  of  automobiles  to  look  out  for  and 
give  the  right  of  way  to  vehicles  simultane- 
ously approaching  a  street  intersection  from 
the  right  The  trial  court  found  that  the 
driver  of  the  Hudson  automobile  did  not  look 
out  for  and  give  the  right  of  way  to  the 
Padcard,  to  which  the  latter  car  was  mtitled 
under  the  ordinance.  Had  the  Hudson  car 
been  proceeding  as  near  the  right  curb  as 
practicable,  as  the'  ordinance  required,  and 
had  the  driver  of  that  car  given  attention  to 
cars  entering  the  intersection  upon  his  right, 
the  accident  would  not  have  occurred.  Had 
the  Hudson  car  been  on  the  west  side  of  the 
street  the  Packard  driver  would  have  had 
an  opportunity  to  clear,  and  It  would  have 
passed  behind  him.  The  fact  that  the  Pack- 
ard car  entered  the  intersection  first  did  not 
absolve  the  driver  of  that  car  from  the  exer- 
cise of  due  care.  The  right  of  an  automobile 
driver  who  has  the  right  of  way  is  not  ex- 
clusive, but  is  at  all  times  relative,  and  sub- 
ject to  the  common-law  doctrine  that  the 
right  must  be  so  used  as  not  to  injure  an- 
other. Paulsen  v.  Klinge,  92  N.  J.  Law,  99, 
104  AU.  95;  Ray  v.  Brannan,  196  Ala.  113,  72 
South.  16. 

While  the  Packard  automobile.  In  crossing 
the  intersection,  was  exceeding  the  speed 
limit,  and  the  driver  thereof  was  negligent, 
there  is  no  causal  connection  between  this 
negligence  and  the  accident  That  car  hav- 
ing entered  the  intersection  first,  the  speed 
of  the  car  would  tend  to  avoid  rather  than 
contribute  to  the  collision.  The  speed  of  the 
Hudson,  as  well  as  the  failure  of  the  driver 
to  keep  as  near  the  right-hand  curb  as  prac- 
ticable, and  look  out  for  cars  on  the  right 
was  what  proximately  caused  the  collision. 
'   The  judgment  wiU  be  affirmed. 

PARKER,  C.  3.,  and  laTCHELL,  TOL- 
MAN,  and  MOUNT,  JJ.,  concur. 
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197  PACIFIC  REFOBTEB 


(Cal. 


(US  CaL  4S4) 

PHASER'S  MILLION  DOLLAR  PIER  00.  V. 

OCEAN  PARK  PIER  CO.  et  al. 

(L.   A.    6023.) 

(Supreme  Court  of  California.    April  1,  1921.) 

1.  Landlord  and  tenant  ®=>29l  (8)— Complaint 
held  sufflolont  to  allege  that  taxes  were  levied 
against  leased  premises. 

Where  leased  premises  were  assessed  for 
taxation  in  connection  with  other  property  of 
the  lessor,  a  complaint  in  nnlawful  detainer,  al- 
lecing  that  the  taxes  amounted  to  $2,892.22 
for  a  particular  year  and  that  $970.60  was  the 
proportional  part  of  the  taxes  chargeable 
against  the  leased  premises,  sufficiently  alleged 
that  $970.50  of  the  taxes  was  levied  against 
the  leased  premises. 

2.  Evidence   ®=94i3— Tmtimoay  as  to  •••••• 

sor's  valuation  of  property  assessed  with 
other  property  not  Inadmissible  as  oontradlct- 
Ing  assessment  roll. 

Where  premises  on  which  a  lessee  was  to 
pay  the  taxes  was  assessed  with  other  property 
of  the  lessor,  the  testimony  of  the  assessors 
as  to  the  valuations  placed  by  them  on  the 
leased  property  which  valuations  were  includ- 
ed in  the  total  valuations,  was  admissible  over 
the  objection  that  it  varied  or  contradicted  the 
assessment  roll. 

3.  Landlord  and  tenant  €=»  149— Premises  In- 
cluding pier  presumed  worth  more  In  propor- 
tion to  frontage  than  property  extending  only 
to  high-tide  line. 

Where  a  lessor's  ocean  frontage  not  cover- 
ed by  a  lease  extended  only  to  mean  high-tide 
line,  while  leased  property  which  included  a 
pier  extended  several  hundred  feet  into  the 
ocean,  in  an  action  involving  taxes  to  be  paid 
by  the  parties,  the  leased  property  was  of 
greater  value  in  proportion  to  frontage  than 
the  other  property. 

4.  Landlord  and  tenant  «=3 1 48 (2)— Lease  held 
to  require  payment  of  taxes  on  right  of  way 
by  lessea. 

Where  a  lease  required  the  lessee  to  pay 
all  taxes  levied  on  the  property  and  provided 
that  the  lessee  should  maintain  a  right  of  way 
at  its  own  expense  until  a  building  was  erected 
on  the  lessor's  property  not  included  in  the 
lease  after  which  the  expense  should  be  equita- 
bly divided,  the  burden  was  on'  the  lessee  to 
pay  the  taxes  on  the  entire  value  of  the  right 
of  way  where  no  buildings  had  been  constructed 
on  the  nnleased  property. 

5.  Appeal  and  error  «=»IOII(l)— Finding  on 
eonfllcting  evidence  conclusive. 

A  finding  on  conflicting  evidence  Is  condu- 
•ive  in  the  appellate  court 

•.  Landlord  and  tenant  €=>  1 49— Lessee's  pay- 
ment of  part  of  taxes  without  objection  held 
admission  that  an  apportionment  was  fair. 
Where  leased  premises  on  which  the  lessee 
was  to  pay  taxes  was  assessed  for  taxation 
with  other  property  of  the  lessor  and  it  had 


statement  of  the  taxes  chargeable  to  the  lessee, 
and   such   a   statement   was   rendered   to   the 


lessee  in  a  particular  year,  the  payment  of  th« 
first  instalhnent  of  the  tax  without  objectioii 
was  an  admission  that  the  amount  charged  was 
fair  and  just. 

7.  Municipal  corporations  «=323  —  NavlgaM* 
waters  ®=>37  (4)— Rights  of  adjoining  owners 
or  municipalities  In  water*  or  Jurisdiction 
thereunder  governed  by  lino  drawn  perpa*- 
dlcular  to  shore  lino. 

The  rights  of  adjoining  owners  of  land  bor- 
dering on  navigable  or  tide  waters,  or  the 
bounds  of  jurisdiction  over  such  waters  of 
adjoining  municipalities,  is  not  fixed  by  ex- 
tending the  boundary  line  into  the  waters  in  the 
direction  of  Its  last  course,  but  by  a  line  drawn 
perpendicular  to  the  shore  line,  or,  if  the  shore 
line  is  circular,  perpendicular  to  a  tangent 
drawn  on  the  circle  at  the  point  of  intersection. 

8.  Landlord  and  tenant  «=3l49— Acceptaneo  of 
rent  without  insisting  on  payment  of  taxes 
held  not  to  estop  landlord. 

Where  a  lease  required  the  lessee  to  pay 
taxes  and  provided  that  if  it  failed  to  pay 
them  the  lessor  might  do  so  and  that  the  les- 
see would  repay  the  lessor  on  the  first  rental 
day  thereafter,  the  acceptance  by  the  lessor 
of  rent  on  the  day  it  was  due  without  insisting 
on  payment  of  taxes  which  bad  been  paid  by 
it  did  not  postpone  payment  until  the  next  rent 
day  or  waive  the  default  in  payment  or  estop 
the  lessor  from  enforcing  a  forfeiture  because 
of  such  default 

In  Bank. 

Appeal  from  Superior  Court,  Los  Anfeles 
County;   Charles  Monroe,  Judge. 

Action  by  the  Fraser's  Million  Dollar  Pier 
Company  against  the  Ocean  Park  Pier  Com- 
pany and  others.  From  a  Judgment  for 
plaintiff,  defeudants  appeal.    Affirmed. 

Milton  K.  Young,  Davis,  kemp  &  Post,  and 
Kemp  &  Clewett,  all  of  Los  Angeles,  for  ap- 
pellants. 

Ooudge,  Robinson  &  Hughes,  of  Los  An- 
geles, for  respondent. 

SHAW,  J.  This  is  an  action  In  nnlawful 
detainer.  The  plaintiff  recovered  Judgment, 
and  the  defendants  appeaL 

The  complaint  alleged  an  nnlawful  bolding 
over  after  a  default  upon  a  covenant  by  the 
lessee  to  pay  the  taxes  assessed  against  the 
leased  premises,  followed  by  a  notice  to  pay 
the  same  or  quit  within  three  days.  The  de- 
fendants failed  to.  make  payment  within  the 
three  days  and  shortly  afterward  this  action 
was  brought. 

The  plaintiff  was  the  owner  of  lots  176  And ' 
177  of  the  Crescent  Bay  Tract  In  Santa 
Slonlca.  Tliese  lots  extended  from  a  walk 
along  the  ocean  front  southwesterly  to  the 
line  of  ordinary  high  tide.  Upon  lot  176  it 
bad  erected  a  large  pier  extending  some  2S0 
feet  along  the  water  front  and  Into  the  ocean 


been  the  custom  for  the  lessor  to  make  up  a  4)eJ'<'nd  the  line  of  ordinary  high  tide  several 


hundred  feet.    The  land  end  of  this  pier  was 
situated  on  the  upland  about  00  feet  from 
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the  line  of  ordlnaiy  blg^  tide  as  it  existed 
at  tbe  time  of  making  the  leaae.  The  lease 
embraced  a  strip  appnnlmately  60  feet  wide 
leading  from  tlie  walk  aforesaid  to  another 
strip  extending  across  the  said  lot  substan- 
tially parallel  with  the  ocean  front,  both  of 
which  8trii>8  were  to  be  used  in  common  by 
the  lessor  and  the  lessee  and  the  public  as 
means  of  access  to  said  pier.  It  also  includ- 
ed the  whole  of  said  pier,  all  of  which,  ex- 
cept a  small  itortion  of  the  inner  end  thereof 
situated  above  high  tide,  was  built  upon  piles 
driven  Into  the  ocean  bed  below  high-water 
maxk. 

The  lease  was  executed  by  the  plalntitC  to 
the  Ocean  Park  Pier  Company.  It  was  for 
the  term  of  14  years,  beginning  February  1, 
1914,  with  an  option  to  extend  the  same,  if 
desired,  for  the  further  period  of  36  years. 
It  contained  a  covenant  that  in  addition  to 
the  rentals  mentioned  therein  the  lessee 
should  "pay  all  taxes  which  may  be  levied 
iip<«  said  property  during  the  term  of  this 
lease."  It  provided  that  the  failure  of  the 
lessee  to  pay  such  taxes  when  they  became 
due,  or  before  they  became  delinquent, 
should  terminate  the  lease;  that  if  the  les- 
see failed  to  pay  such  taxes  the  lessor  at  its 
option  might  pay  the  same;  and  that  the 
taxes  so  paid  b^  the  lessor  should  be  repaid 
to  it  by  the  lessee  on  the  first  rental  day 
thereafter,  together  with  interest.  The  r&cA- 
al  day  was  the  first  day  of  each  month  dur- 
ing the  term.  It  was  provided  also  that  If 
any  default  should  be  made  in  any  of  the 
covenants  of  the  lease  by  the  lessee  the  lease 
should  cease  and  terminate  and  it  should  be 
lawful  for  the  lessor  "to  enter  upon  the  de- 
mised premises  and  to  remove  all  parties 
therefrom.  The  complaint  set  forth  these 
portions  of  the  lease,  and  further  alleged 
that  the  taxes  levied  and  assessed  against 
the  property  of  the  plaintiff,  Induding  the 
leased  premises,  for  the  second  ht^  of  the 
fiscal  year  1917-18  amounted  to  $2,882.22, 
and  that  the  proportional  part  thereof 
chargeable  to  the  leased  premises  amounted 
to  $970.50;  that  the  latter  sum  was  not  paid 
by  the  lessee,  and  would  have  become  ddln- 
quent  on  April  30,  1918;  that  upon  April  29, 
1918,  plaintiff  paid  all  the  taxes  assessed 
against  its  property  aforesaid.  Including  the 
aforesaid  amount  chargeable  to  the  leased 
premises,  and  thereupon,  on  April  29,  1918, 
demanded  the  same  from  the  lessee;  that 
the  first  rental  day  following  that  day  was 
May  1,  1918;  that  the  defendants  did  not 
repay  said  amount  on  May  1,  1918,  nor  at 
all ;  that  on  May  9,  1918,  demand  in  writing 
was  made  by  plaintiff  upon  the  defendants 
herein  for  the  payment  of  said  sum  of  $970.- 
.50,  or  that  the  defendants  surrender  posses- 
sion of  the  premises  within  three  days,  and 
that  the  defendants  refused  to  pay  the  same 
or  to  quit  possession  of  the  premises,  and 
ever  since  have  unlawfully  held  possession 


Ocean  Park  Pier  C!ompany  are  lahleMeeB  et 
said  company  under  the  aforesaid  lease. 

[1]  The  defendants  contend  that  the  ooni- 
plalnt.  does  not  state  facts  sufilcient  to  con- 
stitute a  cause  of  action  because,  aa  they 
say,  while  the  lease  provided  that  the.  de- 
fendant Ocean  Park  Pier  Company  should 
pay  all  taxes  levied  upon  the  leased  premises 
during  the  term  of  the  lease,  there  is  no  al- 
legation that  any  tax  was  ever  levied  upon 
said  leased  premises.  We  think  this  claim 
la  based  upon  an  entirely  too  narrow  view  of 
the  effect  of  the  language  of  the  complaint. 
It  alleges  that  the  second  installment  of  the 
taxes  levied  against  the  properly  of  the 
plaintiff  was  $2,892J22  for  the  year  1917-18, 
and  that  $970.60  was  the  pr<^>ortional  part 
of  said  taxes  phargeable  against  the  leased 
premises.  As  Is  customary,  all  the  taxes 
were  assessed  to  the  plaintiff  as  the  owner 
thereof  in  connection  with  its  other  intqp- 
erty.  Gradosa  O.  Co.  v.  Santa  Barbara  Oo., 
155  Cal.  143,  99  Pac.  483,  20  L.  R.  A.  (N.  S.) 
211.  The  complaint  therefore  clearly  alleges 
that  the  assessment  against  its  entire  prop- 
erty was  $2,892.22,  and  that  of  this,  $970.60 
was  levied  against  the  leased  premises. 
There  is  no  merit  In  this  contention. 

[2]  The  next  claim  of  the  defendants  Is 
that  the  court  erred  In  allowing  testimony  In 
the  case  which  they  assert  was  an  attempt 
to  vary  the  terms  of  the  assessment  ndl 
showing  the  assessment  of  the  taxes  in  qnes- 
tl<H>.  It  appeared  from  the  assessment  ndl 
that  the  plaintiff  was  assessed  with  the 
whole  of  lots  176  and  177  in  said  additl(»i. 
and  that  upon  lot  176  the  assessment  Indud- 
ed  $108,770  as  the  value  of  the  lot,  and  $43,- 
600  as  the  value  of  the  improvements  there- 
on. The  leased  premises,  as  we  have  shown. 
Included  only  parts  of  lot  176.  In  order  to 
show  the  proportion  of  the  taxes  prc^ierly 
chargeable  to  the  leased  premises,  the  plain- 
tiff placed  upon  the  stand  the  deputy  county 
assessor  who  had  made  the  assessment  upoo 
the  property  for  the  year  1917,  and  the  city 
assessor  of  Santa  Monica  who  had  made  the 
assessment  for  city  purposes  upon  said  prop- 
erty for  that  year.  These  two  witnesses 
were  aide  to  recall  the  fact  that  they  had 
placed  certain  valuations  upon  the  Improve- 
ments which  were  leased  to  the  defendant 
Ocean  Park  Pier  Company,  and  that  said 
sums  were  Included  in  the  total  valuation 
shown  upon  the  assessment  roll,  and  they  so 
testified.  It  is  this  testimony  which  the  de- 
fendants dalm  was  a  variation  by  parol  of 
the  terms  of  the  assessment  roU.  We  do  not 
think  it  was  contradictory  or  In  confiict  with 
the  assessment  roll,  nor  that  it  in  any  way 
came  within  the  rule  which  forbids  the  In- 
troduction of  parol  testimony  to  vary  or  ex- 
plain a  writing  or  record.  The  covenant  up- 
on which  the  defendants  were  bound  was  to 
pay  the  taxes  levied  upon  the  leased  premis- 
es.   It  chanced  that  the  lessor  owned  other 


thereof.     The  defendants   other   than   the  i  property  and  that  it  was  all  aasessed  togetb- 
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er,  the  leased  proi>erty  not  beliig  segregated 
so  that  the  taxes  levied  thereon  could  be  as- 
certained from  the  assessment  rolL  In  order 
to  carry  out  the  terms  of  the  lease  It  was 
therefore  necessary  to  ascertain  the  propor- 
ti<m  of  the  taxes  properly  chargeable  npon 
the  leased  premises.  To  do  this  It  was  prop- 
er to  find  how  much  of  the  total  assessed 
valuation  of  the  property  was  given  to  the 
leased  premises  by  the  officials  who  made  the 
valuations  stated  In  the  assessments.  If  the 
officials  who  made  the  assessment  had  not 
been  at  hand,  the  only  way  this  could  have 
been  ascertained  would  be  by  calling  other 
witnesses  to  testify  to  the  respective  values 
of  the  different  parcels  of  the  property  In- 
cluded In  the  total,  and  assigning  to  the 
leased  property  its  due  proportion  of  the 
total,  according  to  such  valuations.  This 
would  be  at  best  but  an  approximation  of 
the  actual  taxes  Imposed  upon  the  leased 
premises.  But  when  the  officers  who  made 
the  assessment  could  testify  as  to  the  actual 
valuations  they  placed  upon  such  property, 
which  valuations  became  a  part  of  the  total 
valuation  charged  to  the  plaintiff,  the  calcu- 
lation, instead  of  being  -an  approximation, 
became  exact.  It  did  not  in  any  respect 
change  the  assessment  rolL  It  was  merely  a 
means,  and  the  best  and  most  appropriate 
means,  of  ascertaining  the  exact  taxes  levied 
against  the  leased  property. 

Defendants  next  contend  that  $970.S0  is 
more  than  was  due  for  the  taxes  assessed 
against  the  leased  premises.  This  claim  is 
based  upon  the  testimony  to  the  effect  that 
In  computing  the  proportional  part  of  the 
taxes  due  from  the  lessee,  the  right  of  way 
extending  through  the  lot  to  the  pier  was 
assumed  to  be  60  feet  wide,  whereas,  accord- 
ing to  the  testimony  of  one  of  the  witnesses 
for  the  plaintiff,  It  was  only  47  feet  wide  at 
one  end  and  43  feet  wide  at  the  other.  The 
map  Introduced  In  evidence  showing  the  dis- 
tances states  that  the  right  of  way  was  49.- 
33  feet  wide  at  one  end  and  47  feet  wide  at 
the  other.  They  also  claim  that  inasmuch  as 
the  right  of  way  was  to  it/e  used  in  common 
by  the  i>arties  and  by  the  public  for  access 
to  and  egress  from  the  pier  and  other  build- 
ings on  the  lot,  the  lessee  did  not  get  abso- 
lute possession  thereof  and  should  not  be 
charged  with  Its  entire  value.  The  lease 
designated  this  right  of  way  as  a  50-foot  en- 
trance, and  It  provided  that  the  lessee  should 
maintain  the  same  at  Its  own  expense  until 
a  building  was  erected  upon  those  parts  of 
the  lessor's  lots  which  were  not  Included  In 
the  lease,  after  whidi  the  expense  should  be 
equitably  divided  between  the  two.  It  is 
claimed  that  the  taxes  would  be  a  part  of  the 
expense  of  malntaiance  which  should  have 
X>eea  paid  pro  rata  by  each  party. 

[3-(]  There  are  several  answers  to  this 
objection.  In  the  first  place,  the  value  of 
the  land  embraced  In  the  lease  was  computed 
vpoa  the  front  foot  basis  In  apportioning  the 


Ux.  The  frontage  «f  the  lessee,  as  calculat- 
ed, was  60  feet,  being  the  assumed  width  of 
the  right  of  way.  The  frontage  of  the  lessor 
was  275.6  feet,  being  all  of  the  remainder  of 
the  frontage  of  lot  176  and  one  foot  wbldi 
seems  to  have  been  situated  In  lot  177.  The 
275.5  feet  of  frontage  charged  to  the  lessor 
extended  only  to  the  mean  high  tide  line,  a 
distance  of  approximately  125  feet.  The  50- 
foot  strip  extended  to  the  mean  high  tide  line 
and  thence  several  hundred  feet  Into  the 
ocean,  to  the  outer  end  of  the  pier.  It  was 
therefore  presumably  of  greater  value  pro- 
portionally than  the  frontage  of  the  lessor. 
Furthermore,  we  have  been  directed  to  no 
evidence  indicating  that  at  the  time  this  as- 
sessment was  made  there  were  any  buildings 
upon  the  portions  of  lot  176  not  Included  in 
the  lease.  In  which  event,  assuming  that  the 
expense  of  maintenance  included  taxes,  the 
burden  would  be  upon  the  lessee  to  pay  such 
taxes  upon  the  entire  value  of  the  right  of 
way,  under  the  terms  of  the  lease.  But  there 
are  other  reasons  which  we  think  entirely 
satisfactory  for  uphcddlng  the  finding  of  the 
trial  court  that  $9^0.50  was  a  fair  and  Just 
amount  due  from  the  defendants  under  the 
lease  for  the  second  half  of  the  ta^es  of  1917. 
One  Is  that  the  evidence  was  conflicting  upon 
this  subject,  and,  of  course,  a  finding  upon 
conflicting  evidence  Is  conclusive  In  the  ap- 
pellate court.  Another  reason  Is  found  in 
the  following  facts:  From  the  beginning  of 
the  lease  until  and  including  the  year  1917, 
it  had  been  the  custom  of  the  lessor  and  lea- 
see to  settle  the  taxes  in  the  following  man- 
ner: As  soon  as  the  assessment  roll  was 
made  out  in  the  fall  of  each  year  the  lessor 
would  make  up  a  statement  of  the  amount  of 
taxes  properly  chargeable  to  the  lessee,  and 
render  such  statement  to  the  lessee  showing 
the  amount  due  for  each  installment  of  tax- 
es. Thereupon,  as  the  tax  fell  due,  the  les- 
see would  pay  the  amount  charged  to  it  In 
said  statement,  and  the  matter  would  thus 
be  settled.  This  occurred  each  year.  In 
1917  the  statement  was  rendered  by  the  les- 
sor to  the  lessee  In  the  fall  as  usual.  It  stat- 
ed that  the  amount  properly  chargeable  to 
the  lessee  for  that  year's  taxes  was  $970.50 
for  the  first  Installment  and  $970JS0  for  the 
second  installment  It  was  in  the  nature  of 
a  stated  account.  Ko  objection  whatever 
was  made  thereto,  and  In  pursuance  thereof 
the  lessee  paid  $970.50  for  the  first  Install- 
ment of  the  taxes  of  that  year,  which  fell 
due  in  November.  No  objection  to  the 
amount  was  ever  made,  nor  was  any  objec- 
tion to  the  amount  demanded  for  the  second 
Installment  made  at  any  time,  until  after  the 
beginning  of  this  action.  Under  these  cir- 
cumstances we  think  the  rendition  of  the 
statement,  the  payment  of  the  first  install- 
ment In  accordance  therewith,  and  the  fail- 
ure to  object  to  the  amount  thereof,  must  be 
taken  as  an  admission  by  the  lessee  that  the 
amount  charged  was  fair  and  Just,  and,  ao 
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coniddered,  It  Is  sufficient  to  support  the  And- 
lug  to  that  effect. 

It  is  next  contended  that  the  assessment 
Was  wholly  void  and  consequently  that  no 
dalm  coold  be  made  against  the  lessee  on 
accoont  thereof.  This  claim  Is  based  on  the 
theoi7  that  upon  the  trial  It  was  discovered 
that  if  the  line  dividing  the  two  cities  was 
extended  in  the  same  direction  into  the 
ocean  a  very  small  portion  of  the  pier  situ- 
ated at  the  extreme  end  thereof,  far  out  into 
the  ocean,  would  be  on  the  Venice  side  of 
that  line.  Upon  this  it  is  claimed  that  this 
part  of  the  leased  premises  was  not  within 
the  nmlts  of  the  city  of  Santa  Monica.  Up- 
on this  point  the  court  found  that  a  small 
portion  of  the  southwesterly  comer'  of  the 
pier  would  be  Intersected  by  an  extension  of 
the  boundary  Une  between  Santa  Monica  and 
Venice  beyond  the  Une  of  mean  high  tide,  but 
that  If  that  portion  of  the  pier  southwesterly 
of  said  boundary  line  so  extended  was  taken 
Into  consideration  by  the  respective  assessors 
In  making  the  assessments  ui>on  the  property 
as  being  within  the  city  of  Santa  Monica, 
the  amount  which  the  lessor  asked  the  lessee 
to  pay  as  the  proportional  amoimt  of  taxes 
due  for  the  second  half  of  1917  was  not  af- 
fected thereby -in  a  substantial  extent. 

[7]  This  point  is  to  some  extent  covered  by 
the  fact  that  a  statement  was  duly  rendered 
to  the  lessee  showing  the  amount  and  no  ob- 
lectlon  was  made  thereto,-  but  the  same  was 
acted  upon  by  the  lessee  in  the  payment  of 
the  first  Installment  of  taxes.  There  is, 
however,  another  answer,  more  complete  and 
satisfactory.  It  will  be  observed  that  the 
Court  did  not  find  expressly  that  any  part  of 
the  pier  was  situated  within  the  limits  of  the 
dty  of  Venice.  This  finding  was  that  part  of 
it  was  situated  southwesterly  of  the  bound- 
ary Une  between  the  two  cities  If  the  same 
were  ext«ided  beyond  the  mean  high  tide 
Une  out  into  the  ocean.  The  discovery  that 
this  was  the  fact  arose  from  the  introduction 
in  evidence  of  a  plat  made  by  a  surveyor 
showing  the  subdivision  of  the  Crescent  Bay 
tract  in  Santa  Mcmica,  bordering  upon  the 
ocean  and  extending  southeasterly  to  the  di- 
vision line  between  the  two  cities.  The  di- 
rection of  this  division  line  Indicated  that  it 
mig^t  Intersect  the  pier  at  its  outer  end,  and 
thereupon  the  court  elicited  testimony  from 
the  surveyor  to  the  effect  that  this  would  be 
its  effect,  if  extended.  All  the  parties  ap- 
pear to  have  assumed  that  the  division  Une 
which  marked  the  Jurisdiction  of  the  re- 
spective cities  over  the  water  beyond  high 
tide  Une  would  be  the  line  of  the  boundary 
extended  Into  the  water.  It  appears  that 
this  line  Is  not  perpendicular  to  the  i^ore 
Une  at  that  point,  but  strikes  It  at  an  angle, 
less  than  90  degrees  on  the  Venice  side 
and  more  than  90  degrees  on  the  Santa 
Moolca  side.  Under  the  law  applicable  to 
such  matters  It  Is  not  true  that  the  rights  of 
adjoining   owners   of  land   bordering  upon 


tide  water,  or  upon  a  navigable  lake  at 
stream,  In  the  land  under  the  water  upon 
which  both  tracts  abut  are  to  be  ascertained 
by  extending  the  line  of  the  boundary  be* 
tween  them  in  its  original  direction  into  the 
water,  to  the  center  thereof  in  the  case  of  a 
stream,  or  indefinitely  in  the  case  of  the 
ocean.  On  the  contrary,  the  rule  is  that  the 
area  over  which  such  rights  as  each  proprie- 
tor may  have  in  the  land  under  the  water  up- 
on which  his  tract  abuts,  and  to  the  use  of 
the  water  covering  the  same.  Is  not  fixed  by 
extending  his  boundary  Une  into  the  water  In 
the  direction  of  the  last  course  ending  at  the 
shore  line,  but  is  fixed  by  a  line  drawn  Into 
the  water  perpendicular  to  the  shore  line;  that 
is,  to  the  general  course  of  the  shore  line  at 
that  point  Unless  extraordinary  conditions 
occur,  this  Is  the  rule  to  be  appUed  In  defin- 
ing the  respective  rii^ts  of  such  owners  to 
the  space  in  front,  under,  upon,  and  In  the 
water.  If  accretions  occur  in  frcmt  of  the 
land  the  boundary  line  ttetween  them  as  to 
such  accretions  Is  a  line  extending  into  the 
water  perpendicular  to  the  original  shore 
line  In  its  general  course  and  not  by  the  line 
of  the  boundary  extended  in  Its  original  di- 
rection. If  this  were  not  the  case,  it  wlU  be 
seen  that  where  the  boundary  line  strikes 
the  shore  line  at  an  acute  angle  the  rights 
of  one  proprietor  would  extend  In  front  of 
the  land  of  the  other  so  as  to  pracUcaUy  cut 
him  off  from  the  use  of  the  water.  Hie  au- 
thorities are  aU  to  the  effect  that  this  is  not 
the  case.  8  Famum  on  Waters,  pi>.  2476, 
2477;  Menasha,  eta,  Go.  v.  Lawson,  70  Wis. 
600,  36  N.  W.  412;  People  v.  SchermeAom, 
19  Barb.  (N.  T.)  640.  The  same  rule,  of 
course,  applies,  in  the  abs«ice  of  any  statute 
to  the  contrary,  to  the  bounds  of  municipal 
Jurisdiction  over  waters  of  the  ocean.  B^m 
this  principle  it  foUows  that  the  line  divid- 
ing the  Jnrisdicti<Hi  of  Santa  Monica  and 
Venice  over  the  ocean  In  front  of  each  dty 
Is  not  the  extension  of  the  line  of  the  final 
course  of  the  division  line  terminating  at  the 
mean  high  tide  Une,  but  is  a  line  drawn  from 
the  intersection  of  that  boundary  with  the 
shore  Une  into  the  ocean  in  a  direction  per- 
pendicular to  the  general  course  of  the  shore 
line  at  that  place.  If  the  short  Une  is  circu- 
lar It  wlU  be  perpendicular  to  a  tangent 
drawn  on  the  circle  at  the  point  of  such  in- 
tersection. It  follows  that  no  part  of  the 
pier  is  within  the  Jurisdictional  limits  of  the 
dty  of  Venice  and  that  the  objection  is  with- 
out foundation  in  fact. 

[t]  The  Ocean  Park  Pier  Company,  on 
May  1,  1918,  after  the  demand  had  been 
made  upon  It  for  the  payment  of  its  share  of 
the  taxes,  paid  to  the  lessor  the  rent  of  the 
premises  falling  due  on  that  day.  It  Is 
claimed  that  the  acceptance  of  the  rent  then 
paid  was  a  waiver  of  the  default  in  the  pay- 
ment of  the  taxes,  and  that  it  estops  tlie 
plaintiff  from  daiming  such  default  and 
from  enforcing  the  forfeiture  of  tba  lesM  by 
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reason  of  that  breach  of  the  covenant  there- 
ot  Appellant's  brief  states  the  point,  but 
does  not  argue  It,  except  to  suggest  that  this 
acceptance  of  the  T&it  without  Insisting  on 
payment  of  the  tax  on  that  rent  day,  oper- 
ated to  ix>stpoue  the  time  of  payment  of  the 
taxes  until  the  rent  day  In  June.  We  can 
see  no  reason. for  the  conclusion  contended 
for.  The  terms  of  the  lease  are  clear  to  the 
^ect  that  in  case  the  lessee  fails  to  pay  the 
taxes  for  any  year  or  any  installment  there- 
of and  the  lessor  thereupon  pays  them,  the 
amount  thereof  chargeable  to  the  lessee  up- 
on the  leased  premises  must  be  paid  to  the 
lessor  at  the  next  rent  day  thereafter.  The 
covenant  to  pay  the  taxes  and  the  covenant 
to  pay  the  rent  are  wholly  separate  and  in- 
dependent. The  payment  of  one  does  not 
depend  upon  the  payment  of  the  other,  nor 
does  the  acceptance  of  the  rent  operate  as  a 
waiver  of  the  obligation  to  pay  the  taxes. 
The  failure  to  pay  the  taxes  was  as  much  a 
breach  of  the  lease  as  it  would  have  been  had 
there  been  also  a  failure  to  pay  the  rent  and 
the  acceptance  of  the  rent  In  no  wise  satis- 
fled  the  obligation  to  pay  the  taxes.  There 
seems  to  be  no  foundation  for  any  argument 
in  favor  of  the  asserted  waiver  and  estoppel. 

These  comprise  all  the  points  made  by  the 
defendants  in  support  of  the  appeal.  Inas- 
much as  we  find  all  of  them  to  be  without 
merit,  it  follows  that  the  Judgment  must 
stand. 

The  judgment  is  afllrmed. 

We  concnr:  ANGBI,M)TTI,  0.  J.;  OL- 
NEY,  J.;  LENNON.  J.;  SLOANB»  J.;  WII/- 
BUB,  J.;  LAWLOR,  J. 


(186  Cal.  615) 

PACIFIC  SEWER  PIPE  CO.  v.  UNITED 

STATES  FIDELITY  &  GUARANTY  CO. 

(U  A.  6557.) 

(Supreme  Court  of  California.    April  4,  1021.) 

I.  Munlfelpal  eorporatfons  «=>373(3)— One  fur- 
nishing material  to  street  contractor  under 
Vrooman  Act  required  to  file  dalm  within  30 
days   after  acceptance  by  board   of   public 
works;  "completed." 
Under  Vrooman  Act,  §  6%,  providing  that 
any   materialman  furnishing   materials,  to   be 
used  in  the  performance  of  street  work,  whose 
claim  baa  not  been  paid  by  the  contractor,  may, 
within  30  days  from  the  time  the  improvement 
is  "completed,"  file  a  verified  statement  with 
the  superintendent  of  streets,  etc.,  tlie  word 
"completed",  sii^fies  the  fuifUlment  of  the  con- 
tract to  the  satisfaction  of  the  superictezidGnt 
of  streets,  and  a  materialman  was  entitled  to 
file  claim  within  30  days  after  the  improvement 
was  accepted  by  resolntion  of  the  board  of  pub- 
lic works  of  lioB  Angeles,  which  board,  under 


Los  Angeles  Cit7  Charter,  ||  62a,  144,  is  the 
snperintendent  of  streets. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oomr 
plete — Completion.] 

2.  Municipal  corporations  0=>373(3)— Statute 
fixes  time  after  which  fflaterlalmen'i  dalms 
cannot  be  filed. 

The  SO-day  period  after  completion  of 
street  work,  fixed  by  Vrooman  Act,  |  8%,  fixes 
a  time  aft^r  which  materialmen's  claims  caimot 
be  filed. 

3.  Appeal  and  error  <3=>a45(2)--lnoorreot  cob- 
dusioHs  from  conceded  facts  disregarded. 

Incorrect  conclusions  of  the  trial  court  from 
conceded  facts  are  to  be  disregarded. 

4.  Appeal  and  error  €=>!  176(3)— Corrsct  Judg- 
ment ordered  on  reversal,  where  agreed  stat»- 
ment  discloses  all  essential  faets. 

Where  a  case  is  determined  on  an  agreed 
statement  of  facts,  whioh  discloses  every  fact 
essential  to  a  correct  jadgment,  and  the  trial 
court  draws  an  incorrect  conclusion  therefrom, 
the  correct  Judgment  will  be  ordered  on  a  t«- 
versaL 

In  Bank. 

Appeal  from  Superior  Court,  lios  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  the  Padflc  Sewer  Mpe  Company 
against  the  United  States  Fidelity  &  Onar- 
anty  Company.  From  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  with  di- 
rections to  enter  Judgment  In  fbvor  of 
plaintiff. 

Swanwick  &  Donnelly  and  Chas.  E.  Don- 
nelly, all  of  Los  Angeles,  for  appellant. 

Lawler  &  Degoan,  aC  Lob  Angeles,  for 
respondent. 

LENNON,  J.  Plaintiff  herein  Is  miiag  up- 
on a  contractor's  bond  for  the  puri;)08e  of  re- 
covering money  for  material  furnished  fOr 
use  In  certain  street  improvement  work. 
The  case  was  submitted  upon  stipulated 
facts  whldi  are  as  follows:  Pursuant  to  the 
provisions  of  an  act  providing  for  work  up- 
on streets,  etc,  within  munidpaUtiee,  com- 
monly known  as  the  Vrooman  Act  (Oen. 
Laws  1915,  p.  1714,  Act  S930),  the  board  of 
public  works  of  the  city  of  Los  Angeles  and 
the  Callfomla-Arizona  Cmistruction  Com- 
pany entered  Into  a  contract  for  the  perform- 
ance by  the  latter  of  certain  street  work  In 
the  city  of  Los  Angeles.  The  California- 
Arizona  Construction  Company,  as  principal, 
and  defendant  United  States  Fidelity  & 
Guaranty  Company,  as  surety,  executed  and 
delivered  to  said  city  the  undertaking  re- 
quired by  section  6^  of  the  Vrooman  Act 
The  California-Arizona  Construction  Com- 
pany entered  upon  the  performance  of  the 
contract  and  some  time  In  the  month  of  De- 
cember, 1916,  plaintiff.  Pacific  Sewer  Pipe 
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Company,  furnished  to  the  Oalltornla-Arl- 
lona  Consrtructloii  Company,  for  use  In  said 
street  Improvement  work,  certain  sewer  plp« 
and  sewer  pipe  fittings,  of  the  value  of  $470.- 
97,  which  sum  has  never  been  paid.  The 
last  actual  work  and  labor  required  on  said 
Improvement  was  performed  May  11,  1917, 
and  thereafter,  on  May  19,  1917,  the  dty 
engineer  issued  and  filed  with  the  board  of 
public  works  of  Los  Angeles  his  certificate 
that  the  improvement  was  completed.  On 
May  25,  1917,  the  board  of  public  works 
adopted  a  resolution  whereby  the  improve- 
ment In  question  was  accepted  as  completed 
to  the  satisfaction  of  that  board. 
Section  6%  of  the  Vrooman  Act  provides: 

"Any  materialman  •  *  *  fumishlnc  mate- 
rials to  be  used  in  the  performance  of  said 
work  specified  in  said  contract,  •  •  *  whose 
daim  has  not  been  paid  by  the  said  contractor, 
*  *  *  to  whom  the  said  contract  was  award- 
ed, may,  within  thirty  days  from  the  time  said 
improvement  is  completed,  file  with  the  super- 
intendent of  streets  a  verified  statement  of  hia 
or  its  claim.    «    •    • " 

The  filing  of  the  claim  In  aocordanoe  ^th 
these  coodltions  is  a  prerequisite  to  the  com- 
mencement of  an  action  on  the  bond.  On 
June  23, 1917,  plaintltr  filed  with  the  board  of 
public  works  a  verified  Btatement  of  Ebs  claim 
for  $470.97.  It  will  be  noted  that  this  claim 
was  filed  more  than  30  days  after  the  per- 
formance of  the  last  work  required  on  said 
improvement,  but  that  less  than  30  days  had 
elapsed  between  the  adoption  by  the  board 
of  public  works  of  the  resolution  accepting 
the  work  as  completed  and  the  filing  of  the 
plaintiff's  claim.  The  trial  court,  after  mak- 
ing findings  In  accordance  with  the  stipu- 
lated facts,  found  that  the  work  in  questlpn 
was  completed  on  May  11, 1917,  and  rendered 
Judgment  in  favor  of  defendant,  upon  the 
theory  that  more  than  30  days  had  Interven- 
ed between  the  completion  of  the  work  and 
the  filing  of  plalntUTs  cflaim.  Plaintiff  ap- 
peals from  this  judgment,  claiming  that  the 
work  was  not  MHnpleted  until  the  passage  of 
the  resolution  accepting  the  work,  and  there- 
fore that  its  claim  was  filed  within  the  30- 
day  period  fixed  by  law. 

"The  verb  'to  complete,'  like  many  others,  is 
used  with  some  iude^teness  of  signification; 
and  the  idea  conveyed  by  it  frequently  depeuds 
upon  the  connection  in  which  it  is  found,  or  the 
object  to  which  it  refers."  Newell  v.  People, 
7  N.  Y.  9,  131. 

We  are  of  the  opinion  that  the  word  "com- 
pleted," as  used  In  section  6%  of  the  Vroo- 
man Act,  permitting  the  filing  of  a  claim 
"within  thirty  days  from  the  time  said  im- 
provement is  completed,"  signifies  the  ful- 
fillment of  the  contract  to  the  satisfaction 
of  the  superintendent  of  streets,  and  there- 
fore that  plaintiff  was  entitled  to  file  its 
claim  within  30  days  after  the  improvement 
was  scoepted  Iv  th«  raoolntlob  of  the  board 


of  public  works  of  Los  Angeles,  which  board, 
by  virtue  of  charter  provisions,  is  the  super- 
intendent of  streets  of  that  city.  Charter  ct 
City  of  Lob  Angeles,  H  62a,  144. 

[1]  Section  6  of  the  aforesaid  Vrooman 
Act  requires  that  street  improvemmt  work 
provided  for  by  the  act  be  "done  under  tlie 
direction  and  to  the  satisfaction  of  the  super- 
intendent of  streets,  •  ♦  «  and  all  con- 
tracts made  therefor  must  contain  a  provi- 
sion to  that  effect"  Whether  the  work  has 
been  performed  to  the  satisfaction  of  the 
superintendent  of  streets  can  only  be  deter- 
mined by  the  acceptance  of  the  same  by  the 
superintendent  and,  where  the  superintend- 
ent of  streets  Is  the  board  of  public  works, 
that  act  of  acceptance  ordinarily  takes  the 
form  of  a  resolution  of  the  board.  This  ac- 
ceptance constitutes  the  determining  factor 
as  to  completion.  Until  the  superintendent 
of  streets  has  determined  that  the  work  call- 
ed for  by  the  contract  has  been  satlsfactor; 
ily  performed,  there  is  an  element  of  inccmi- 
pleteness  and  uncertainty  as  to  whetho'  or 
not  more  work  remains  to  be  done,  for  al- 
though the  contractor  may  have  deemed 
the  improvement  finished  and  ceased  work 
thereon,  the  superintendent  of  streets  may  in- 
sist upon  alterations  or  the  perfomrance  of 
additional  work.  It  is.  true  that  the  accept- 
ance of  the  work  by  the  superlntendant  of 
streets  In  ^ect  determines  that  the  improve- 
ment was  finished  in  so  far  as  actual  work 
was  concerned,  at  a  prior  date,  but  that  fact 
does  not  necessitate  a  retroactive  effect  as 
against  materialmen  and  other  claimants. 
Since  the  consummation  of  the  work  Is  a 
matter  of  conjecture  until  the  actual  accept- 
ance thereof,  only  the  approval  of  the  au- 
thority whose  acquiescence  is  required  1)7 
statute  can  confer  the  stamp  of  finality. 

[2]  The  30-day  period  after  completion  fixes 
a  time  after  which  materialmen's  claims  can- 
not be  filed.  Fr«ich  ▼.  PoweU,  135  Cal.  638, 68 
Pac.  92.  onierefore  that  interpretation  of 
"completion"  Is  to  be  preferred  which  pro- 
vides a  definite  means  for  ascertaining  the 
precise  period  within  which  such  action  can 
be  taken.  The  fact  that  the  materialman 
may  file  his  claim  Immediately  after  supply- 
ing the  material  does  not  Impair  his  right,  to 
the  entire  period  permitted  by  statute  for 
the  filing  of  such  claim,  and  therefore  pre- 
sents no  argument  against  the  desirability  of 
definlteness  In  the  determination  of  the  time 
from  which  the  30-day  period  begins  to 
run'.  In  referring  to  section  6%  of  the  Vroo- 
man Act,  in  his  work  on  California  Street 
Law,  p.  150,  Page  says: 

"This  section  is  not  to  be  given  the  same 
strict  construction  which  is  applied  to  mechan- 
ic's lien  statutes.  It  is  a  remedy  regarded  with 
favor  by  the  courts  and  its  provisions  will  he 
liberally  construed." 

The  question  now  presented  apitears  nevex 
to  have  been  directly  decided  1^  this  coart. 
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bnt  statements  made  in  passing  upon  other 
questions  Indicate  that  the  court-  has  inclin- 
ed to  the  interpretation  herein  adopted. 
TbvB  in  California  Portland  Cement  Co.  ▼. 
Boone,  181  Cal.  35,  183  Pac.  447,  in  constru- 
ing provisions  of  the  Improvement  Act  of 
1911  (St.  1911,  p.  730),  requiring  the  flUng 
of  a  notice  within  30  days  after  completion, 
the  court  says: 

"When  was  the  work  completed?  The  fact 
that  the  contractor  requested  that  the  work 
be  accepted  piecemeal  as  provided  in  section 
30,  and  tiiat  the  board  of  trustees  granted  the 
request,  cannot  change  the  plain  provisions  of 
tbe  act  that  'the  work  must,  in  all  cases,  be  done 
under  the  direction  and  to  the  satisfaction  of 
the  superintendent  of  streets'  (section  18), 
and  that  he  alone,  therefore,  has  power  to  ac- 
cept the  work  as  completed." 

In  Hadley  v.  Dasoe,  130  Cal.  207,  62  Pac. 
600,  work  had  heen  accepted  by  the  superin- 
tendent of  streets  within  the  time  provided 
by  the  contract  for  the  completion  of  the 
work  but  the  city  council,  upon  appeal,  set 
aside  the  acceptance,  after  the  time  provided 
for  completion  had  elapsed.  Thie  court  was 
called  upon  to  determine  whether  the  work 
was  "completed"  within  the  time  limited  by 
the  contract  and,  in  deciding  that  it  had  been 
so  completed,  stated: 

"The  contract  provided,  in  accordance  with 
the  express  requirements  of  the  statute,  that 
tbe  contractor  would  do  and  perform  the  work 
'under  the  direction  and  to  the  satisfaction 
of  the  street  superintendent.'  The  provision 
therein  fixing  two  hundred  and  fifty  days  as 
tbe  time  for  the  completion  of  the  work  must 
refer  to  the  completion  of  the  work  according 
to  the  teims  of  the  contract — that  is,  to  tKe  tat- 
iifaotion  of  the  street  superintendent  and  im- 
lier  hi*  direoUon."    (Italics  oars.) 

[8, 4]  The  work  in  question  was  not  "com- 
pleted" so  as  to  start  the  running  of  the  30- 
day  period  against  materialmen  and  other 
cl^mants  under  section  6V&  of  the  Vrooman 
Act  until  it  was  accepted  as  satisfactory  by 
the  superintendent  of  streets  and  it  is  con- 
ceded that  plaintiff's  claim  was  filed  within 
30  days  after  such  acceptance.  The  trial  court 
adopted  and  set  forth  in  its  findings  the  facts 
stipulated  to  by  the  parties,  including  the 
various  dates  upon  which  the  different  acts 
were  performed,  and  these  facts  are  suffl' 
dent  to  support  a  Judgment  in  favor  of 
plaintiff.  The  further  findings  of  the  trial 
court  to  the  effect  that  the  work  was  com- 
pleted May  11,  1017,  and  that  the  claim  was 
not  filed  within  30  days  after  the  completion 
are  incorrect  conclusions  from  conceded 
facts  and,  consequently,  are  to  be  disregard- 
ed. Burnett  v.  Steams,  33  Cal.  468;  Carter 
▼.  Fox,  11  Cal.  App.  67,  103  Paa  910.  Where 
a  case  is  determined  upon  an  agreed  state- 
ment of  facts  which  discloses  every  fact  es- 
toitiai  to  a  correct  judgment,  and  the  trial 


court  draws  an  Incorrect  conclusioa  there- 
from, the  correct  Judgment  will  be  ordered 
upon  a  reversal.  Perkins  v.  Oowlea,  157 
Cal.  625,  634,  108  Pac.  711,  137  Am.  St  Bep. 
158. 

The  Judgment  in  favor  of  defendant  Is  re- 
versed, with  directions  to  the  trial  court  to 
enter  a  Judgment  In  favor  of  plaintiff. 

We  concur:  SHAW,  J.;  OlNtSX,  J.; 
WILBUB,  J.;  LAWLOE,  J. 


(18S  Cal.  SW) 

CREDITORS'  ADJUSTMENT  CO.  V.  NEW- 
MAN.   (S.  F.  9566.) 

(Supreme  Court  of  California.    April  4,  1921.) 

1.  ExeoatioR  9=>I6I— Court  nay  raoall  ■■• 
properly  Issusd  execution. 

The  court  has  a  right  to  recall  the  execu- 
tion if  issuance  was  Improperly  or  inadvertent- 
ly made,  or  authority  therefor  revoked. 

2.  Execution  ^s  1 63— Motion  to  quash  exeea- 
tion  issued  more  than  Ave  yean  after  entry 
of  Judgment  held  to  Invoke  court's  diservtiaa. 

Motion  to  quash  execution  issued  more 
than  five  years  after  entry  of  Judgment  on 
judgment  creditor's  ex  parte  motion  under 
Code  Civ.  Proc.  |  686^  and  order  on  which  it 
was  based,  on  the  ground  that  tbe  court  had 
no  jurisdiction  to  order  issuance  of  writ,  that 
order  was  inadvertently  made,  that  levy  work- 
ed  a  hardship  on  defendant,  that  it  was  in- 
equitable because  of  laches,  that  there  was  no 
consideration  for  the  judgment,  that  defendant 
was  not  legally  or  morally  indebted  in  excess 
of  specified  amount,  that  execution  was  grant- 
ed for  an  amount  in  excess  of  that  called  for 
by  judgment,  that  the  court  had  no  authority 
to  direct  payment  of  interest,  that  no  notice 
of  hearing  was  given,  that  order  was  not  is- 
sued upon  motion  or  upon  supplemental  pro- 
ceedings, and  that  the  order  was  an  abuse  of 
discretion,  Met  suflScient,  when  the  grounds 
are  taken  as  a  whole,  to  justly  exercise  of 
discretion  by  the  court  in  determining  whether 
the  judgment  should  be  enforced  after  the 
lapse  of  five  years. 

3.  Exeoutlon  «=>73,  163— Defenses  or  olreum- 
stances  leading  up  to  Judgment  not  consider- 
ed on  question  of  whether  exeoutlon  should 
Issuo  more  than  five  years  after  Judgment. 

On  application  for  writ  of  execution  more 
than  five  years  after  entry  of  Judgment  under 
Code  Civ.  Proc.  {  685,  or  in  proceedings  to 
vacate  writ  issued  on  such  application,  the 
court  cannot  properly  consider  defenses  to 
original  action  or  circumstances  leading  up  to 
the  judgment,  but  may  consider  matters  ren- 
dering the  enforcement  of  the  Judgment  in- 
equitable. 

4.  Execution  «=»73— Exeoutlon  may  be  ordered 
five  years  after  entry  of  Judgment  on  ex  part* 
motion. 

Order  for  issuance  of  execution  more  than 
five  years  after  entry  of  Judgment  under  Cod* 
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CSt.  Proc.  I  686,  mtij  b«  made  on  an  ex  parte 
motion,  but  is  subject  to  review  on  motion  to 
vacate  tbe  order  and  to  recall  the  execution. 

5.  ExaeatloB  ^=3 1 63— Order  quashing  writ  cod- 
oluslva    oa     aalMequMt     notloa    oa    aane 
gr*aad«. 
Order  vacating  an  order  for  a  writ  of  ex- 
ecution made  more  than  five  years  after  entry 
of  judgment  under  Code  Civ.  Proc.  f  685,  held 
rea  judicata  on  aubseqnent  motion  to  vacate 
an  execution  to  enforce  such  judgment  based 
upon  the  same  grounds. 

In  Bank. 

Appeal  from  Soperlcw  Court,  Sonoma 
County ;  Thomas  C.  Denny,  Jndge. 

Action  by  the  Creditors'  Adjustment  Com- 
pany against  Mrs.  F.  C.  Newman,  otherwise 
known  as  Mrs.  F.  C.  Halgh.  Judgment  for 
plaintiff,  and  from  an  order  vacating  an  or- 
der for  a  writ  of  execution,  and  recalling  the 
execution  Issued  thereon  and  denying  further 
process  for  the  enforcement  of  the  judgment, 
plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Hart,  J., 
in  the  District  Court  of  Appeal,  Third  Dis- 
trict, rendered  July  IT,  1920,  with  which 
Nlcol,  Presiding  Justice  pro  tem.,  and  Bur- 
nett, J.,  concurred: 

This  ia  an  appeal  by  the  plaintiff  from  an 
order  setting  aside  and  vacating  an  order  di- 
recting tbe  issuance  of  execution  and  recall- 
ing said  execution  and  directing  the  return  of 
any  property  seised  under  said  execution. 

The  facts  are:  On  the  17th  day  of  April, 
1906,  the  defendant,  who  was  then  engaged  In 
the  retail  millinery  business  In  the  city  of 
Santa  Rosa,  received  a  shipment  of  merchan- 
dise from  Muller,  Raas  &  Co.,  wholesale  deal- 
ers in  millinery  goods,  the  same  having  been 
delivered  to  her  at  her  place  of  business  in 
packages.  These  goods,  with  others,  were 
destroyed  by  fire  in  the  early  morning  of  April 
18,  1906.  The  defendant  having  defaulted  in 
tbe  matter  of  paying  for  the  goods  shipped 
to  her,  the  plaintiff,  to  which  the  wholesale 
firm  above  named  assigned  its  account  against 
the  defendant  for  said  goods,  on  the  7th  day 
of  May,  1907,  brought  an  action  against  the 
latter  in  the  superior  court  of  Sonoma  county 
for  tbe  sum  of  $580.60,  the  value  of  the  goods 
referred  to.  Tbe  defendant  did  not  contest 
said  action,  but  allowed  judgment  to  be  taken 
against  her  for  tbe  sum  sued  for.  Five  years 
later  the  plaintiff  brought  another  action  bas- 
ed upon  the  Judgment  obtained  in  May,  1907, 
and,  the  defendant  having  defaulted  therein 
and  failed  to  appear  or  answer,  judgment  was 
rendered  in  said  action  against  her  on  April 
9,  1912.  On  October  10,  1918,  six  years  and 
six  months  after  the  rendition  of  the  last-men- 
tioned judgment,  the  superior  court  of  the  said 
county  of  Sonoma,  in  pursuance  of  section 
685  of  the  Code  of  Civil  Procedure,  made  an 
order  for  the  issuance  of  an  execution,  for  the 
purpose  of  satisfying  said  Judgment.  The  ex- 
ecution was  thereupon  delivered  into  the  bands 
of  the  sheriff  of  said  county  to  be  levied,  and 
tbe  same  was  by  said  officer  levied  upon  prop- 
erty belonging  to  the  defendant.    On  October 


11,  1918,  the  defendant  noticed  a  motion  tor 
an  order  setting  aside  the  said  order  directing 
the  issuance  of  the  execution  recalling  the 
execution. 

Among  the  grounds  of  the  motion,  as  set 
forth  In  the  notice,  were  these:  That  the  or- 
der  directing  issuance  of  execution  was  "in- 
advertently made";  that  the  defendant  "is  not 
legally  or  morally  indebted  to  said  plaintiff  in 
any  sum  in  excess  of  $100";  that  the  sum  as 
specified  in  said  order  and  to  satisfy  which 
said  execution  was  Issued  "is  materially  in 
excess  of  the  amount  declared  to  be  due  by 
said  judgment";  "that  no  notice  of  the  hear- 
ing of  said  application  was  ever  given  to  the 
defendant";  "that  it  was  an  abuse  of  discre- 
tion of  tbe  court  to  issue  said  order."  The 
said  motion  was  supported  by  an  affidavit  of 
the  defendant,  in  which,  after  setting  forth  the 
fact  of  the  bringing  of  the  two  actions  above 
referred  to,  and  the  fact  that  she  did  not  con- 
test the  first  action  and  defaulted  in  the  sec- 
ond, as  above  stated,  she  alleged,  stating  tbe 
facts  In  substance:  That  she  attempted 
through  certain  representatives  of  Muller, 
Raas  &  Co.  to  have  her  account  with  that  firm 
adjusted,  and  that  she  was  assured  by  said 
representatives  that  "the  same  would  be  eq- 
oitably  settied,  and  that  said  representative's 
informed  her  and  f[be  believes  the  fact  to  be 
that  said  Muller,  Raas  &  Co.  had  said  goods 
covered  by  policies  of  insurance  and  were  paid 
by  the  insurers  90  cents  on  the  dollar  of  the 
insured  value  thereof";  that  her  husband  was 
at  the  time  the  said  goods  were  bought  and 
received  at  her  place  of  business  in  Santa  Rosa 
the  real  owner  of  said  business  and  millinery 
store  and  the  goods  therein  contained;  that 
her  said  husband,  subsequently  to  the  receipt 
of  said  goods,  died  testate,  and  that  she  was 
thereafter  duly  appointed  executrix  of  his 
last  will;  that  the  said  sheriff,  pursuant  to 
said  execution,  had  levied  upon  all  the  moneys 
of  affiant  held  by  her  in  a  certain  designated 
bank  in  Santa  Rosa  as  said  executrix;  that  the 
said  Muller,  Raas  &  Co.  "have  not  sustained 
any  loss  by  reason  of  their  business  dealings 
with  this  affiant  and  are  not  entiUed  to  re- 
cover from  her  more  than  the  sum  of  $100, 
which  she  has  at  all  times  been  ready  and  will- 
ing, and  is  now  ready  and  willing  to  pay  in 
satisfaction  of  said  demands." 

Upon  hearing  the  motion  the  court  granted 
tbe  same,  an  opinion  giving  the  reasons  and  the 
ground  upon  which  tbe  motion  was  granted 
having  been  prepared  and  filed  by  the  court 
on  the  19th  day  of  October,  1918,  and  the  for- 
mal order  having  been  filed  on  the  2l8t  day  of 
said  month. 

All  the'  proceedings  above  referred  to  were 
bad  before  Hon.  Thos.  0.  Denny,  a  judge  of 
the  superior  court  in  and  for  the  said  county 
of  Sonoma.  No  appeal  was  taken  from  the 
order  of  October  21,  1918,  vacating  the  order 
of  October  10,  1918,  directing  execution  to  is- 
sue. On  August  28,  1919,  an  application  was 
made  to  the  said  superior  court,  in  the  depart- 
ment presided  over  by  Hon.  Emmet  Seawell, 
for  an  order  directing  the  issuance  of  an  exe- 
cution on  the  judgment  in  the  action  last 
tried — the  action  based  upon  the  judgment  in 
the  first  action-^and  upon  hearing  said  appli- 
cation the  court,  acting  through  Judge  Seawall, 
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granted  the  same  and  so  ordered  execution  to 
issue.  Thereafter,  and  on  the  2Qth  day  of 
August,  1919,  the  defendant  serred  and  filed 
a  notice  of  motion  to  set  aside  and  vacate 
the  order  made  by  Judge  Seawell  on  August 
^,  1919,  directing  execution  to  issue  and  to 
have  said  execution  recalled.  The  grounds  of 
°  the  said  motion  as  specified  in  the  notice  were 
in  all  particulars  substantially  the  same  aa 
those  upon  which  the  motion  for  the  vacation 
of  the  original  order  directing  issuance  of  ex- 
ecution was  made,  there  being  set  up  therein, 
however,  an  additional  ground  in  the  nature 
of  a  plea  by  way  of  estoppel  or  the  plea  that 
the  former  order  vacating  the  order  directing 
the  issuance  of  execution  and  recalling  the  ex- 
ecution issued  thereunder  was,  in  its  effect 
upon  the  like  order  last  made,  res  adjudicata. 
The  motioni  was  supported  by  the  affidavit  of 
the  defendant,  in  which  she  set  out  briefly  the 
facts  relating  to  the  proceedings  culminating  in 
the  order  setting  aside  the  first  order  (directing 
issuance  of  execution,  etc.,  alleged  that  the  or- 
der made  by  Judge  Seawell  was  obtained  in  the 
absence  of  a  showing  before  and  to  said  judge 
that  the  execution  of  October,  1918,  had  there- 
.tofore  been  recalled,  that  the  execution  so  or- 
dered to  issue  by  Judge  Seawell  was  delivered 
to  the  sheriff  of  Sonoma  county,  who  there- 
after and  thereunder  seized  certain  personal 
property  belonging  to  the  defendant,  and  was 
about  to  sell  and  would  sell  the  same  and  ap- 
ply the  same  in  satisfaction  of  the  "pretend- 
ed judgment  now  held  by  said  plaintiff,"  set 
up,  in  effect,  the  plea  of  estoppel,  as  above 
explained,  and  then  referred  io  and  made  as 
a  part  of  her  affidavit  the  affidavit  filed  in  sup- 
port of  the  motion  to  vacate  the  first  order 
directing  execution  to  issue  and  to  hate  same 
recalled.  Counter  affidavits  were  made  and 
filed  by  certain  officers  of  the  assignor  of  the 
plaintiff  and  used  in  opposition  and  resistance 
to  the  motion  to  vacate  the  order  of  August 
28,  1919,  in  which  it  was  stated  that  the  state- 
ment in  the  defendant's  affidavit  that  plaintiff's 
assignor  received  from  policies  of  insurance 
covering  the  goods  in  question  90  per  cent,  of 
the  amount  of  the  judgment  rendered  against 
her  in  the  action  for  the  recovery  of  the  value 
of  aaid  goods  is  and  was  wholly  untrue,  and 
that  the  full  amount  of  said  judgment  is  still 
unsatisfied  and  due  the  plaintiff. 

The  court  found  that  "each  and  every  of  the 
matters  and  things  stated  in  the  notice  of  mo- 
tion to  vacate  and  set  aside  said  order  of  Au- 
gust 28,  1919,  and  to  recall  the  execution  is- 
sued thereunder,  are  true,  and  each  and  every 
of  the  matters  and  things  stated  in  defendant's 
affidavit  are  true,"  and  thereupon  ordered  that 
the  said  order  of  August  28,  1919,  be  "forever 
vacated,  annulled,  and  set  aside,"  and  that  the 
execution  be  recalled  and-  "is  forever  annulled, 
vacated,  and  set  aside;  and  it  is  further  or- 
dered, etc.,  that  the  sheriff  of  said  county 
do  forthwith  return  and  deliver  to  said  de- 
fendant any  and  all  property  of  every  kind, 
character,  and  description  seized  by  him  or 
levied  by  him  on  the  said  writ  of  execution." 
The  order  farther  proceeds:  "It  is  further  or- 
dered, adjudged,  and  decreed  that  it  is  im- 
proper and  inequitable  to  issue  a  writ  of  ex- 
ecution in  said  action  or  to  compel  the  enforce- 
ment of  or  enforce  said  judgment  in  any  man- 
Ber  or  for  any  amount  whatever;    and  it  is 


hereby  finally  decreed  that  no  writ  of  execu- 
tion shall  ever  issue  in  said  action  to  compel 
the  enforcement  or  collection  of  said  judg- 
ment; and  it  is  further  ordered  that  the  order 
made  herein  October  19, 19!18,  directing  the  re- 
call of  and  recalling  a  certain  writ  of  execu- 
tion issued  upon  said  judgment  is  final  and 
conclusive,  and  that  no  power  exists  in  tliiB 
Coort  to  order  any  further  writ  of  execution." 

It  is  from  the  foregoing  order  that  tliia  *p-  ' 
peal  is  prosecuted  by  the  plaintiff. 

The  respondent  contenda  that  the  order  re- 
calling the  execution  first  directed  to  be  issued 
and  issued  Is  res  adjudicata,  and  therefore  op- 
erates as  an  estoppel  against  the  right  of  the 
plaintiff  to  a  subsequent  order  directing  the  is- 
suance of  execution.  In  other  words,  the  con- 
tention is  that  the  order  recalling  the  execu- 
tion first  issued  is  condusive  upon  the  question 
whether  an  execution  should  issue,  and  that, 
by  reason  of  the  said  order,  the  "plaintiff  is 
conclusively  precluded  -  from  obtaining  execu- 
tion." 

As  above  intimated,  the  authority  for  the 
issuance  of  an  execution  upon  a  judgment  after 
the  lapse  of  five  years  from  the  date  of  its 
entry  is  to  be  found  in  section  685  of  the  Code 
of  Civil  Procedure,  which  reads  as  follows: 
"In  all  cases,  the  judgment  may  be  enforced  or 
carried  into  execution  after  the  lapse  of  five 
years  from  the  date  of  its  entry,  by  leave  of 
the  court,  upon  motion,  or  by  judgment  for  tliat 
purpose,  founded  upon  supplemental  pleadings; 
but  nothing  in  this  section  shall  be  construed 
to  revive  a  judgment  for  the  recovery  of  mon- 
ey which  shall  have  been  barred  by  limitation 
at  the  time  of  the  passage  of  this  act." 

We  think  that  it  must  be  held  that  the  order 
recalling  the  execution  first  issued  is  res  ad- 
judicata. There  was,  as  we  have  seen,  no  ap- 
peal taken  from  said  order,  and  it  does  not 
appear  that  any  new  right  or  matters  or  facta 
were  brought  out  or  introduced  in  the  pro- 
ceedings on  the  motion  for  the  issuance  of  the 
writ  heard  and  granted  by  Judge  Seawell. 

In  Wheeler  v.  Bldred,  137  Gal.  37,  69  Pac 
619,  an  order  was  made  denying  a  motion  for 
an  order,  under  section  685  of  the  Code  of  Civ- 
il Procedure,  directing  the  issuance  of  execu- 
tion. Thereafter  another  motion  was  made 
for  a  like  order,  and,  the  same  having  been  de- 
nied, an  appeal  from  the  order  denying  the  mo- 
tion was  taken  to  the  Supreme  Court.  Affirm- 
ing the  order,  the  Supreme  Court  said:  "The 
matter  involved  here  is  res  adjudicata,  and  the 
application  is  barred  by  the  judgm^t  of  the 
court  on  a  previous  similar  motion  made  by 
appellant  on  January  4,  1896.  That  motion  was 
denied,  and  on  an  appeal  by  appellant  from 
the  order  denying  the  motion  to  this  court  the 
said  order  was  by  this  court  on  May  21,  1898, 
affirmed.  Wheeler  v.  Eldred,  121  Cal  28.  In 
the  preaent  proceeding  no  facta  or  right  not 
existing  at  the  time  of  the  former  motion  are 
alleged.  On  the  former  motion  appellant  con- 
tended that  the  court  had  no  discretion  in  the 
matter,  and  that  he  had  the  absolute  right  to 
an  order  directing  the  issuance  of  the  execution. 
It  is  also  contended  by  appellant  that  because 
on  the  first  motion  appellant  did  not  aver  that 
the  judgment  remained  nnaatiafied  in  whole  or 
in  part,  while  he  does  so  aver  on  the  second 
motion,  therefore  the  former  judgment  ia  not 
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a  bar;  in  ofher  \rords,  tbat  tbe  point  inTolred 
was  not  adjudicated  on  the  first  motion  becanse 
appellant  did  not  then  aver  all  that  he  ahonld 
and  could  bare  averred.  Under  that  view,  after 
an  adverse  judgment,  there  wonld  be  no  end  to 
the  nnmber  of  miits  which  might  be  maintained 
on  the  cause  of  action  already  adjudicated.  On 
the  former  motion  the  question  to  be  adjudi- 
cated was  whether  appdlant  was  entitled  to 
an  order  for  a  writ  of  execution  to  issue;  and 
that  is  the  precise  question  involved  in  the 
ease  at  bar.  No  facts  not  existing  at  the  time 
of  the  former  adjudication  are  averred.  The 
contention  of  appeUant  is  no  stronger  than 
would  be  the  contentioii  of  a  party  that  he 
ought  to  be  allowed  to  maintain  a  second  suit 
after  judgment  had  been  rendered  against  him 
in  a  former  suit  on  the  same  cause  of  action, 
because  on  the  trial  of  the  first  action  he  had 
not  properly  argued  his  case." 

We  think  that  the  foregoing  excerpt  from  the 
case  named  is  decisive  of  the  case  at  bar.  If 
such  motions  could  be  made  one  after  another, 
withont  averring  or  showing  new  matter  or 
some  Afferent  issue  from  that  necessarily  ad- 
judicated in  the  proceeding  on  the  first  appli- 
cation for  the  order,  there  wonld  be  no  end 
to  such  proceedings.  So  far  as  the  adjudica- 
tion in  a  proceeding  arising  under  section  685 
carries  with  it  an  estoppel,  we  can  perceive 
no  distinction  between  an  order  denying  a 
motion  for  an  order  directing  execution  to  be 
issued  and  an  order  annulling  such  an  order 
already  made  and  recalling  the  execution,  as  is 
the  case  here.  It  was  within  the  jurisdiction 
and  the  discretion  of  the  court  to  order  the 
execution  recalled,  and,  having  exercised  its 
discretion  with  respect  to  the  first  order  di- 
recting execution  to  be  issued  by  setting  aside 
said  order  and  recalling  the  execution  issued 
thereunder,  it  mast  be  presumed  that  the  court 
exercised  its  discretion  soundly  or  upon  rea- 
sons legally   sufficient  to   support  its   action. 

The  order  is  affirmed. 

Henry  O.  W.  Dlnkelsplel,  of  San  Francisco, 
and  Casey  &  Lambert,  Hiram  B.  Casey  and 
I<.  B.  Lambert,  all  of  Santa  Rosa,  for  appel- 
lant 

W.  F.  Cowan,  of  Santa  Rosa,  for  respond- 
ent. 

SLOANB,  J.  This  appeal  is  from  an  order 
vacating  an  order  for  a  writ  of  execution  un- 
der section  685  of  the  Code  of  Civil  Proced- 
ure, and  recalling  the  execution  Issued  there- 
on, and  denying  further  process  for  the  en- 
forcement of  the  judgment. 

The  history  of  the  litigation  Is  unique  and 
aomewhat  complicated.  Originally,  in  1907, 
the  plaintiff,  as  assignee  of  a  claim  against 
defendant,  obtained  a  Judgment  by  default 
after  perKmal  service  of  summons  in  the 
superior  court  of  Sonoma  county  for  1580.60 
and  costs.  Five  years  later,  the  Judgment  re- 
maining unsatisfied,  plaintiff  brought  action 
in  the  same  court  on  the  original  judgment, 
In  which  defendant  again  defaulted,  and  a 
renewal  of  Judgment  was  obtained  for  the 
original  amount  with  accrued  interest  and 
costs.     Nothing  was  collected  on  this  Judg- 


ment,  and  on  October  10, 1918,  after  the  lapse 
of  over  five  years  from  date  of  entry  of  the 
last  Judgment,  plaintiff  obtained  an  ex  parte 
order  for  the  issuance  of  an  execution  pursu- 
ant to  the  provisions  of  section  685  of  the 
Code  of  Civil  Procedure,  in  department  1  of 
said  superior  court.  Bxecation  was  issued 
and  levied  upon  property  of  the  defendant. 
Shortiy  thereafter  the  defendant,  upon  notice 
and  affidavits,  procured  an  order  of  conrt 
in  department  2  thereof  setting  aside  such 
former  order,  execntion,  and  levy.  Follovrtng 
this,  in  August,  1919,  plaintiff  made  a  sec- 
ond application  in  department  1  for  issuance 
of  another  execution,  which  order  was  grant- 
ed, and  execution  issued  and  levied  on  prop- 
erty of  defendant  Defendant  again  applied 
in  department  2  for  an  order  vacating  the  or- 
der for  execution,  recalling  the  second  writ 
and  denying  further  relief  under  the  Judg- 
ment. This  application  was  granted,  and  it 
is  from  this  order  that  the  appeal  was  taken. 

[1]  No  appeal  was  taken  by  plaintiff  from 
the  order  vacating  the  first  writ  of  execu- 
tion, and  it  is  the  contention  of  defendant 
that  this  order  became  final  and  res  Judicata 
in  denial  of  plaintiff's  right  to  enforce  its 
Judgment.  If  such  was  the  result,  it  Is  con- 
clusive of  the  Issues  on  this  appeal.  The 
right  of  the  court  to  recall  the  execution  can- 
not be  doubted  if  the  issuance  was  Ihiproper- 
ly  or  Inadvertently  made  or  authority  there- 
for revoked.  Bnell  v.  Buell,  82  Cal.  393,  28 
Pac.  443;  Dorland  t.  Hanson,  81  Cat  203, 
22  Pac.  552,  16  Am.  St  Rep.  44;  Francis  v. 
Francis,  192  Mo.  App.  710,  179  S.  W.  975; 
Columbia  B.  L.  &  S.  Ass'n  v.  Gregory,  129 
Ky.  489,  112  S.  W.  608. 

It  therefore  t>ecomes  necessary  to  ascertain 
Just  what  was  involved  In  the  first  proceed- 
ing to  quash  the  execution  and  the  order  on 
which  it  was  based. 

The  grounds  enumerated  by  defendant  In 
support  of  this  motion  were:  (1)  That  the 
court  had  no  Jurisdiction  to  make  an  order 
for  Issuance  of  the  writ;  (2)  that  the  order 
was  made  Inadavertently ;  (3)  that  the  levy 
of  the  execution  worked  hardship  on  defend- 
ant; (4)  that  it  was  inequitable  to  permit 
enforcement  because  of  laches  of  plaintiff; 
(5)  that  there  was  no  consideration  for  the 
judgment;  (6)  that  defendant  is  not  legally 
or  morally  Indebted  to  plaintiff  in  excess  of 
the  sum  of  |100;  (7)  that  the  amount  for 
which  execution  is  granted  is  materially  in 
excess  of  the  amount  called  for  by  the  Judg- 
ment; (8)  that  the  court  had  ho  authority  to 
direct  the  payment  of  interest;  (9)  that  no 
notice  of  hearing  of  said  application  was 
given;  (10)  that  said  order  was  not  issued 
upon  motion  or  upon  supplemental  proceed- 
ings; (11)  that  the  order  was  an  abuse  of 
discretion  of  the  court. 

[2]  While  some  of  the  grounds  given  are  not 
tenable  as  an  objection  to  enforcing  the  judg- 
ment, and  one  of  them  contains  an  admis- 
sion that  some  amount  la  due  to  plaintiff 
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and  unpaid,  fbey  are,  taken  as  a  whole,  suf- 
ficient to  Justify  that  exercise  of  discretion 
which  the  court  undoubtedly  has  under  sec- 
tion 685  in  determining  whether  the  Judg- 
ment may  be  enforced  at  all  after  the  lapse 
of  five  years.  Wheeler  v.  Bldred,  121  Cal.  28, 
53  Pac.  431,  66  Am.  St.  Rep.  20. 

[3]  It  is  true  that  on  an  application  for 
such  a  writ  of  execution  or  in  proceedings 
to  vacate  it  the  court  cannot  properly  consid- 
er defenses  to  the  original  action  or  circum- 
stances leading  up  to  the  Judgment  (Weldon 
V.  Rogers,  159  Cal.  700,  115  Pac.  464),  but  on 
this  motion  matters  were  presented  to  the 
court  which,  if  true,  might  render  an  enforce- 
ment of  the  Judgment  inequitable.  The 
court  made  two  orders  on  this  motion — ^the 
first  apparently  a  signed  statement  reciting 
the  conclusions  of  the  court  as  to  the  facts 
presented  and  ordering  that  the  motion  to 
set  aside  the  execution  be  granted;  the  sec- 
ond, the  formal  order  of  the  court  vacating 
both  the  order  that  execution  issue  and  the 
execution  itself.  In  the  first  order.  If  it  may 
be  termed  such,  the  court  recites,  among 
other  matters,  that  the  order  for  execution 
was  inadvertently  made ;  "that  the  Judgment 
was  obtained  for  a  bill  of  millinery,  which 
millinery  was  destroyed  by  the  fire  of  April 
18,  1906,  and  that  the  plaintiff's  assignors- 
plaintiff  being  merely  a  collection  agency — re- 
covered 90  per  cent,  of  the  Judgment  through 
insurance";  that  "defendant  offers  to  pay 
$100,  which  amoimt  is  more  than  the  remain- 
ing 10  per  cent  of  the  Judgment";  that  "it 
would  be  unconscionable  that  the  plaintiff 
should  have  its  bill  paid  twice."  The  ques- 
tion of  laches  in  enforcing  the  Judgment 
was  also  before  the  court. 

[4]  The  original  application  for  the  issu- 
ance of  execution  was  made  without  notice, 
and  the  order  therefor  was  apparently  made 
without  a  showing  of  meritorious  grounds 
for  'enforcement  of  the  Judgment  It  is  true 
that  no  showing  is  required  under  the  terms 
of  the  statute,  and  tike  court  had  authority 
to  grant  the  writ  on  an  ex  parte  motion 
(Harrier  v.  Bassford,  145  Cal.  529,  78  Pac. 
1038;  Doehla  v.  Phillips,  151  Cal.  488,  91 
Pac.  330),  but  such  order  was  subject  to  re- 
view on  motion  to  vacate  the  order  and  recall 
the  execution  (Harrier  t.  Bassford  and  Doeh- 
la T.  Phillips,  supra). 

Such  motion  to  vacate  the  order  and  quash 
the  execution  was  duly  made  by  defendant, 
on  notice  to  plaintiff  and  service  of  affidavits 
supporting  the  motion.  Plaintiff  did  not  ap- 
pear to  contest  the  motion  or  file  counter- 
affidavits. 

[5]  The  order  of  the  court  granting  this 
motion  was  a  Judgment  on  the  merits  as  to 
plaintiff's  right  to  enforce  its  Judgment  under 
the  provisions  of  section  685,  as  to  all  grounds 
presented,  or  defense  thereto  open  to  the 
plaintiff  on  such  hearing. 

The  question  of  plalntllTs  right  to  an  ex- 
•CDtlon  was  clearly  before  tbe  court  on  ita 


merits,  and,  conceding  that  the  court  may 
have  committed  error  In  the  admission  of 
certain  evidence  and  In  considering  certain 
grounds  of  objection  to  the  original  order, 
which  would  have  called  for  reversal  on  ap- 
peal, It  had  Jurisdiction  to  act  in  the  prem- 
ises, and,  the  Judgment  having  become  final, 
without  appeal  or  other  direct  attack,  It  Is 
conclusive,  whether  the  matter  was  rightly  or 
wrongly  decided,  as  to  all  matters  presented 
or  which  should  have  been  presented  on  the 
hearing.  Keech  v.  Beatty,  127  Cal.  177,  59 
Pac.  837;  Lamb  v.  Wahlenmaier,  144  Cal.  91, 
77  Pac.  765,  103  Am.  St.  Rep.  66;  CurUs  v. 
Upton,  175  Cal.  332,  165  Pac.  935. 

The  proceedings  on  the  second  order  grant- 
ing writ  of  execution,  and  order  vacating  the 
same,  from  which  latter  order  this  appeal  Is 
taken,  present  no  matters  supporting  plain- 
tifCs  right  to  enforce  this  Judgment  wliich 
were  not  or  which  might  not  have  been  pre- 
sented in  the  first  proceeding.  One  of  the 
grounds  upon  which  the  court  vacated  this 
secohd  order  for  execution,  and  the  writ  is- 
sued thereon,  was  that  the  rights  of  the  plain- 
tiff were  concluded  by  the  former  proceeding. 
We  think  such  was  the  effect  of  the  Judg- 
ment then  made. 

The  doctrine  of  res  Judicata  as  applied 
here  is  set  forth,  under  very  similar  condi- 
tions, In  Wheeler  v.  Eld  red,  137  Cal.  37.  69 
Pac.  619,  where  upon  a  second  application 
for  execution  imder  section  685,  Code  of  Civil 
Procedure,  after  affirmance  on  appeal  of  or- 
der denying  a  previous  application,  the  court 
says; 

"The-  matter  involved  here  is  res  adjudicata, 
and  the  application  ie  barred  by  tbe  judgment 
of  the  court  on  a  previous  similar  motion  made 
by  appellant  on  January  4,  1896.  That  motion 
was  denied,  and  on  an  appeal  by  appellant 
from  the  order  denying  the  motion  to  this  court 
the  said  order  was  by  this  court,  on  May  21, 
1898,  affirmed.  Wheeler  v.  Eldred,  121  Cal. 
28.  In  tbe  preaeot  proceeding  no  facts  or 
right  not  existing  at  the  time  of  the  former 
motion  are  alleged.  On  the  former  motion  ap- 
pellant contended  that  the  court  had  no  dis- 
cretion in  tbe  matter,  and  that  he  had  the  ab- 
solute right  to  an  order  directing  the  issuance 
of  the  execution.  It  is  also  contended  by  ap- 
pellant that  because  on  the  first  motion  appel- 
lant did  not  aver  that  the  judgment  remained 
unsatisfied  in  whole  or  in  part  while  he  does 
80  aver  on  the  second  motion,  therefore  the 
former  Judgment  is  not  a  bar;  in  other  words, 
that  the  point  involved  was  not  adjudicated  on 
the  first  motion  because  appellant  did  not  then 
aver  all  that  he  should  and  could  have  aver- 
red. Under  that  view,  after  an  adverse  judg- 
ment there  would  be  no  end  to  the  number  of 
suits  which  might  be  maintained  on  the  cause 
of  action  already  adjudicated.  On  the  former 
motion  the  question  to  be  adjudicated  was 
whether  appellant  was  entitled  to  an  order  for 
a  writ  of  execution  to  issue;  and  that  Is  the 
precise  question  involved  in  the  case  at  bar. 
No  facts  not  existing  at  the  time  of  the  former 
adjudication  are  averred.     The  contention  ot 
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appellaiit  is  no  stronger  than  would  be  the 
contention  of  a  party  that  be  oaght  to  be  al- 
lowed to  maintain  a  second  suit  after  judgment 
bad  been  rendered  against  liim  in  a  former  snit 
on  the  same  cause  of  action,  becaose  on  the- 
tnal  of  the  first  action  he  had  not  properly 
argued  his  case." 

In  applying  the  doctrine  laid  down  in  the 
preceding  citation  it  is  not  necessary  to  go  to 
the  extent  suggested  In  that  opinion  of  bpld- 
ing  that  the  ruling  on  the  first  motion  ia  an 
adjudication  of  all  grounds  of  motion  exist- 
ing at  the  time  such  motion  was  made,  since 
in  this  case  no  grounds  are  presented  on  the 
second  motion  which  were  not  before  the 
court  <»  the  first.  We  therefore  merely  hold 
In  this  Instance  that  the  first  ruling  was 
conclusive  of  the  issues  presented  and  neces- 
sarily Inyolved  therein. 

A  like  conclusion  was  reached  on  the  ap- 
peal before  us  by  the  appellate  court  of  the 
Third  appellate  district,  from  which  this  case 
is  before  us  for  rehearing.  We  agree  with 
the  Judgment  there  given. 

The  order  appealed  from  Is  afllrmed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  LBNNON,  J.;  OLNBY,  J.;  WILBUB,  J.; 
LAWIiOB,  J. 


(U5  CaL  ISO) 

KAST  V.  CALIFORNIA   CORPORATION. 
(8.  F.  9270.) 

(Supreme  Court  of  Galifomia.    AprQ  1, 1921.) 

1.  AttaehMMt  ^»I92— Undertaklao  t*  ralaas* 
anforceafela  as  eommoa-law  bond. 

Undertaking  given  for  the  release  of  an  at- 
tachment Jk«2d  purely  a  contract  between  the 
parties  independent  of  any  statute,  whereby  the 
surety,  for  a  sufficient  consideration— that  is, 
the  release  of  the  attachment  by  the  plaintiff — 
agreed  to  pay  to  plaintiif  the  amount  of  any 
jodgment  tiiat  might  be  recovered  by  him  in 
the  action,  being  enforceable  as  a  common-law 
bond. 

2.  AttaehneDt  «=>  1 92— Statutes  held  without 
effect  on  oonimon-law  bond  givsn  to  saouri 
releasa. 

Neither  Code  Civ.  Proc.  i  946,  declaring 
that  an  appeal  does  not  continue  an  attachment 
fai  force  unlees  an  undertaking  be  executed  and 
fQed  on  the  part  of  the  appellant,  etc.,  nor  sec- 
tion 663,  providing  if  defendant  recovers  Judg- 
ment against  plahitiif,  and  no  appeal  is  per- 
fected and  undertaking  executed  and  filed  as 
pronded  in  section  9^  all  property  attached 
remaining  in  the  sheriff's  liands  must  be  deliv- 
ered to  defendant,  etc.,  have  any  application 
to  or  effect  upon  an  undertaking  or  common-law 
bond  given  to  secure  release  of  attachment. 

3.  Attachment  4=>337— No  failure  of  oonsldera- 
tiOB  sapportlog  ondertaklng  to  release  surety. 

Where  consideration  for  the  giving  of  bond 
to  release   an  attachment  was  the  immediate  |  demand,  pay  to  plaintiff  the  amount  of  what- 
release  of  defendant's  prup«rt>   I'rom  the  valid  I  ever  judgment  may  be  recovered  in  said  action, 

4ts9For  other  cases  see  lame  topic  aad  KUY-NUMBBR  tn  all  Key-Numbered  Dlcests  and  Indexes 


attachments  previously  levied,  and  in  return 
therefor  the  property  was  released  by  plaintiff, 
and  restored  to  the  dominion  and  control  of 
defendant,  such  consideration  was  fully  execut- 
ed, and  there  was  no  failure  of  consideration  to 
release  the  surety  on  such  bond  or  undertaking. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  O.  Deasy, 
Judge. 

Action  by  Marlus  J.  Kast  against  the  Cali- 
fornia Corporation,  named  Pacific  Surety 
Company.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed,  with  directions. 

Henry  Eickhoff,  of  San  Frandsco,  for  ap- 
pellant. 

Cooley  &  Lachmund,  of  San  Francisco,  for 
respondent 

ANGELLOTTI,  C.  J.  The  facts  in  this  mat- 
ter were  stated  in  the  opinion  of  the  District 
Court  of  Appeal  of  the  First  A]K>ellate  Dis- 
trict, Division  1,  as  follows: 

"Tltis  is  an  a,  .jeal  from  a  judgment  in  favor 
of  the  defendant  in  an  action  brought  by  the 
plaintiff  to  recover  upon  an  undertaking  issued 
by  the  defendant,  as  surety,  for  the  purpose  of 
securing  the  release  from  attachment  of  cer- 
tain property  attached  in  an  action  entitled  Al- 
len V.  Chatfield. 

"The  appeal  is  on  the  judgment  roll  alone; 
it  being  agreed  that  the  findings  precisely  pre- 
sent the  facts  involved.  Allen,  as  plaintiff, 
commenced  an  action  in  the  superior  court  In 
and  for  the  city  and  county  of  San  Francisco, 
by  filing  a  complaint  against  Chatfield,  to  recov- 
er the  sum  of  $5,000  with  interest  aiid  costs. 
At  the  time  of  issuing  the  stmimons,  Allen  pro- 
cured certain  property  of  Chatfield  to  be  at- 
tached by  the  sheriff  of  the  city  and  county  of 
San  Francisco,  and  by  the  sheriff  of  the  county 
of  Lake.  Chatfield  and  Allen,  by  their  attor- 
neys, made  and  carried  into  effect  a  mutual 
agreement  pursuant  to  wliich  Chatfield  procur- 
ed from  the  Pacific  Surety  Company,  the  de- 
fendant and  respondent  in  this  action,  the  writ- 
ten undertaking  sued  on  here.  Allen,  through 
his  attorney,  received  and  accepted  the  under- 
taking, and  in  consideration  thereof  released 
the  attachment  wliich  had  theretofore  been  lev- 
ied. 

"The  bond  issued  by  the  surety  company  ap- 
pears to  be  in  the  usual  form.  It  was  entitled 
in  the  court  and  cause,  and,  after  reciting  the 
commencement  of  the  action  and  the  issuance 
of  the  attachments,  continues:  'And  whereas 
the  said  defendant  is  desirous  of  having  said 
property  released  from  said  attachment  upon 
the  acceptance  by  plaintiff  of  this  undertaking, 
in  lieu  of  the  attachment  effected  as  aforesaid: 
Now,  therefore,  the  Pacific  Surety  Company, 
in  consideration  of  the  release  from 
said  attachment  of  the  property  attached  as 
above  mentioned,  does  hereby  undertake  in  the 
sum  of  six  thousand  (6,000)  and  no/100  dol- 
lars and  promise  that,  in  case  the  plaintiff  re- 
cover judgment  in  the  action,  defendant  will,  on 
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toiretber  wiOt  •  percentage  or  interest  and 
coeta.' 

"This  nndertakiDK,  aa  before  stated,  was  de- 
livered to  the  attorney  for.  the  plaintiff,  Allen. 
It  operated  to  secure  the  release  of  the  prop- 
erty attached.  In  arranging  for  the  bond  all 
the  steps  followed  were  taken  independently  of 
the  sheriffs.  The  whole  matter  was  arranged 
and  carried  into  effect  by  and  between  the  par- 
ties to  the  action,  throagh  their  respective  at- 
torneys, without  intervention  or  instrumental- 
ity of  tiie  court  or  either  of  the  attaching  of- 
ficers. The  undertaUng  was  not  given  to,  or 
approved  by,  either  of  the  sheriffs,  nor  was 
it  received  by  them,  and  it  was  not  filed  in  the 
action.  The  sheriffs  were  not  given  any  infor- 
mation or  notice  relative  to  the  nndertaking 
until  after  it  had  been  arranged  for  and  given 
by  the  surety  company  to  the  plaintiff.  Under 
the  personal  direction  of  Allen's  attorney,  writ- 
ten instructions  for  the  release  of  the  property 
attached  were  then  delivered  to  the  attorney 
for  Chatfield  and  were  by  him  delivered  to  the 
sheriffs. 

"Judgment  was  thereafter  rendered  and  en- 
tered in  the  action  in  favor  of  the  defendant 
Chatfield.  *  *  *  Allen  at  once  perfected  an 
appeal  to  the  Supreme  Court.  He  failed,  how- 
ever, to  comply  vrith  the  requirement  of  section 
S*4tt  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  an  appeal  does  not  continue  in  force 
an  attachment  unless  an  undertaking  be  exe- 
cuted and  filed  on  the  part  of  the  appellant  for 
that  purpose. 

"On  the  appeal  Allen  was  granted  a  new  trial 
(Allen  y.  Chatfield,  172  Cal.  60,  166  Pac.  47), 
and  upon  the  retrial  of  the  action  in  the  lower 
court  judgment  was  entered  in  his  favor  and 
against  Chatfield  In  the  sum  of  ^7,800.60.  By 
various  assignments,  the  plaintiff  in  this  action 
became  the  owner  of  this  judgment.  He  made 
written  demand  upon  Chatfield  and  the  surety 
company  for  payment  of  the  same,  which  not 
having  been  made,  and  no  writ  of  execution 
having  been  issued  in  the  action,  he  brought 
this  suit  against  the  surety  company  to  recov- 
er upon  the  nndertaking. 

"The  trial  court  decided  that  the  attachment 
issued  in  the  action  of  Allen  v.  Chatfield  was 
discharged,  and  the  undertaking  was  released 
by  the  judgment  in  favor  of  the  defendant  in 
that  action,  and  the  failure  of  the  plaintiff,  Al- 
len, to  execute  and  file  the  undertaking  pro- 
vided in  section  946  of  the  Code  of  Civil  Pro- 
cedure. It  is  the  contention  of  the  appellant 
that  the  bond  in  question  was  a  common-law 
bond,  executed  directiy  to  the  plabitiff  as  a  mat- 
ter of  first  intention,  and  received  by  him  in 
lieu  of  the  property  attached,  and  therefore  not 
a  statutory  undertaking  subject  to  the  provi- 
sions of  the  Code.  Respondent's  position  is 
that,  regardless  of  the  nature  of  the  bond, 
whether  'statutory'  or  'common-law,'  it  vnis  an 
undertaking  received  in  the  action  and  aa  such 
released  the  attached  property  by  operation 
of  the  Code  sections." 

[1]  Tbls  Is  a  correct  sununary  of  the  facts 
and  claims  of  the  parties,  except  for  the 
statement  that  the  bond  "appears  to  be  In 
the  usual  form."  The  bond  Is  not  in  all  re- 
spects In  the  form  of  the  statutory  bond  con- 
templated by  section  540,  Code  of  Civil  Pro- 
cedure, the  only  section  which  is  claimed  to 


be  applicable  here;  It  being  obvious  that  the 
bond  was  not  one  given  in  pursuance  of  an 
order  of  court  under  sections  654  and  555, 
Code  of  Civil  Procedure.  Section  640,  Code 
«f  Civil  Procedure,  contemplates  only  a  bond 
given  to  a  sheriff  holding  a  writ  of  attach- 
ment (see  Preston  ▼.  Hood,  64  Cal.  405,  407, 1 
Pac.  4J37)  to  prevent  a  levy  by  him  on  proper- 
ty "within  his  county,"  or  to  procure  a  re- 
lease of  such  proper^  by  him  after  levy, 
when  tendered  prior  to  his  making  a  return 
on  the  writ  (Hesser  v.  Rowley,  139  Cal.  410, 
413,  73  Paa  156).  There  is  no  such  thing 
under  section  540,  Code  of  Civil  Procedure, 
as  a  single  bond  or  undertaking  for  the  re- 
lease of  property  situate  in  different  coun- 
ties, held  under  levy  by  dlffer«it  sheriffs, 
each  acting  under  a  writ  directed  to  him 
alone.  See  Kanouse  ▼.  Brand,  11  CaL  App. 
669, 106  Paa  120.  The  bond  on  its  face  shows 
that  such  was  the  situation  here.  It  further 
shows  on  its  face  that  the  attachment  is  to 
be  released  only  "upon  the  acceptance  by 
said  plaintiff  of  this  undertaking."  The  bond 
given  to  a  sheriff  under  section  540,  Code  of 
Civil  Procedure,  requires  no  "acceptance"  by 
the  plaintiff.  The  sheriff  must  accept  the 
same  if  it  is  in  proper  form  and  the  sureties 
are  sufficient,  and  refrain  from  making  the 
levy  if  he  has  not  already  made  it,  or  release 
the  property  from  attachment  if  he  luis  al- 
ready made  the  levy.  In  the  matter  of  such 
a  bond  the  defendant  is  not  dealing  with  the 
plaintiff  at  all,  but  with  the  officer  holding 
the  writ,  and  In  the  exercise  of  rights  given 
him  by  the  statute.  The  admitted  facts,  es- 
tablished by  the  findings,  further  show  that 
the  transaction  was  one  solely  between  the 
parties  to  the  action,  altogether  without  ref- 
««nce  to  the  respective  sheriffs,  and  was  one 
looking  to  the  release  by  the  plaintiff  of  i^ 
then  existing  attachment  liens  la  considera- 
tion of  the  furnishing  of  security  acceptable 
to  him  for  the  payment  of  whatever  judg- 
ment might  l)e  recovered  by  him.  According 
to  the  findings,  the  bond  was  procured  by 
Chatfield  and  delivered  l^  him  to  Allen  "for 
the  purpose  of  completing  said  agreement  and 
arrangement  between  them."  It  was  held  in 
Passow,  etc.,  v.  United  States,  etc.,  177  Cal. 
40,  42,  170  Pac;  1124,  that  the  mere  fact  that 
such  a  bond  is  ddlvered  to  a  plaintiff  Instead 
of  to  the  sheriff,  and  the  property  thereupon 
released  from  atttachment,  would  not  pre- 
vent the  bond  being  considered  as  one  given 
in  pursuance  of  section  540,  Code  of  Civil 
Procedure,  in  view  of  the  fact  that  such  de- 
livery may  have  been  "for  ©mvenlence  only," 
and  the  property  may  have  been  "released  by 
the  sheriff  In  the  usual  way,  as  upon  the  giv- 
ing of  the  undertaking  provided  in  section 
540,"  but,  in  the  light  of  the  facts  we  have 
stated  and.  what  is  said  in  the  opinion  in 
the  case  last  cited,  it  Is  clear  that  the  under- 
taking here  cannot  be  regarded  as  one  au- 
thorized by  or  intended  by  the  parties  to  be 
given  in  pursuance  of  that  section.    It  la 
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conceded  that  It  was  not  given  In  pursuance 
of  any  otber  statutory  provision  relative  to 
attacbments.  Under  these  circumstances  It 
mnst  be  regarded,  in  view  of  tlie  antliorities, 
purely  as  a  contract  between  tbe  iwrties  en- 
tirely indq>endait  of  any  statute,  by  wlilch 
the  surety!  for  a  sufficient  consideration,  viz. 
the  release  of  the  attadunent  by  tbe  plaintIS, 
agreed  to  pay  to  the  plaintiff  tbe  amount  of 
any  Judgment  that  mig^t  be  recovered  by 
him  in  the  action  (sec  Passow,  etc.,  v.  United 
States,  etc:,  Co.,  supra),  and  Is  enforceable  as 
a  common-law  bond. 

This  being  the  situation  Allen  was  entitled 
to  recover  upon  this  bond,  unless  his  rig^t  of 
action  thereon  was  destroyed  by  his  failure, 
when  Cbatfleld  prevailed  upon  the  first  trial 
of  the  action  and  he  appealed,  to  give  an  un- 
dertaking for  the  purpose  of  continuing  the 
attachment  In  force  pending  tbe  appeal. 
That  it  was  so  destroyed  is  the  main  CMiten- 
tion  of  defendant  This  contention  Is  based 
on  the  provLsion  of  section  946,  Code  of  Civil 
Procedure,  which  declares  ttiat  "an  appeal 
does  not  continue  in  force  an  attachment, 
unless  an  undertaking  be  executed  and  filed 
on  the  part  of  the  appellant,"  etc.,  condition- 
ed that  '*the  appellant  will  pay  all  costs  and 
damages  which  the  respondent  may  sustain 
by  reason  of  the  attachment,  in  case  the  or- 
der of  the  court  below  be  sustained,"  and  on 
section  553,  Cod«  of  Olvil  Procedure,  which 
provides  that,  "if  the  defendant  recovers 
judgment  against  the  plaintiff,  and  no  appeal 
Is  perfected  and  undertaking  executed  and 
filed  as  provided  in  section  nine  hundred  and 
forty-six  of  this  Code,  any  undertaking  re- 
cdved  in  the  actlcxi,  all  the  proceeds  of  sales 
and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sher- 
iff's hands,  mnst  be  delivered  to  the  defend- 
ant or  bis  agent,  the  order  of  attachment  be 
discharged,  and  the  property  released  there- 
from." Special  reliance  Is  placed  upon  the 
claim  that  the  bond  here  was  an  "undertak- 
ing received  In  tbe  action,"  and  that  by  rea- 
son of  the  provision  of  section  553,  Code  of 
Civil  Procedure,  requiring  that  "any  under- 
taking received  in  the  action"  must  be  deliv- 
ered to  the  defendant  under  the  circum- 
stances therein  stated,  the  undertaking  given 
here  was  disctiarged.  It  is  said  that  the  trial 
court  "found"  that  the  bond  "was  received  in 
said  actlcm,"  but  this  is  not  true,  as  there  is 
no  such  finding  of  fact  The  specific  state- 
ment to  ttiat  effect  is  contained  in  the  trial 
court's  conclusions  of  law,  and  properly  so 
contained ;  the  court  having  theretofore  stat- 
ed In  its  findings  of  fact  all  the  specific  facts 
upon  which  it  based  such  conclusions  of  law. 
Assuming  that  the  provision  of  section  553 
referred  to  renders  worthless  "any  undertak- 
ing received  in  the  action"  under  the  drcum- 
Btances  therein  stated,  the  question  whether 
the  undertaking  here  was  one  "received  ta 
the  actloB"  wltbln  the  meaning  of  the  stat- 


ute must  be  determined  upon  the  specUc 
facts  found  by  the  trial  court 

[J]  However  liberally  we  construe  the 
words  "any  undertaking  received  in  tbe  ac- 
tion." we  are  satisfied  they  nrast  be  confined 
to  such  undertakings  as  are  intended  to  b« 
given  In  pursuance  of  some  statutory  provi- 
sion relative  to  attachments.  We  can  see  no 
good  reason  for  the  delivery  to  the  defendant 
of  any  undertaking  other  than  one  given  by 
tbe  plaintiff  as  a  condition  precedent  to  the 
issuance  of  the  writ  of  attachment,  and  the 
statute  might  well  be  construed  as  referring 
to  this  undertaking,  but,  however  this  may 
be,  it  certainly  was  not  intended  to  prohibit 
the  parties  to  an  action  from  providing  by 
contract  between  themselves  for  security  for 
the  payment  of  any  Judgment  that  might  ul- 
timately be  given  in  an  action,  altogether 
regardless  of  the  provisions  of  our  laws  rela- 
tive to  attadhment  Such  an  intention  to  in- 
terfere with  the  right  of  private  contract  Is 
not  to  be  attributed  to  the  L^islature  in  the 
absence  of  language  clearly  compelling  It 
To  our  minds  the  language  used  compels  no 
such  conclusion.  The  words  "any  undertak- 
ing received  in  the  action"  reasonably  con- 
strued mean  at  most  imdertakings  of  the 
sort  concerning  which  the  Legislature  was 
dealing  in  its  provisions  relative  to  attach- 
ment; in  other  words,  undertakings  for  the 
giving  of  wliich  it  was  making  statutory  pro- 
vision. Those  were  tbe  only  undertakings 
that  could  be  "received  In  the  actlMi,"  with- 
in the  meaning  of  that  phrase.  It  must  l>e 
conceded,  in  view  of  our  dedsions,  that  vari- 
ous restrictions  upon  the  rig^t  to  maintain 
action  upon  bonds  provided  in  the  chapter  of 
our  Code  of  Civil  Procedure  relative  to  at- 
tachments have  no  application  to  bonds  not 
purporting  to  be  given  pursuant  to  any  provi- 
sion of  such  statutes.  See  Smith  t.  Fai^o, 
57  CaL  157 ;  Kanouse  v.  Brand,  11  Cal.  Aih;>. 
668,  106  Pac.  120.  See,  also,  Passow,  etc.. 
T.  United  States,  etc.,  Co.,  177  Cal.  31,  170 
Pac  1124.  Such  iKmds,  if  baaed  <m  a  suffi- 
cient consideration,  are  valid  oommon-law 
obligations  for  the  payment  of  money  In 
accordance  with  the|  conditions  therein  ex- 
pressed, altogether  without  reference  to  and 
independent  of  the  statutory  provisions. 
Whether  any  liability  exists  thereon  must  be 
determined  solely  by  reference  to  the  provi- 
sions of  the  bond  which  constitutes  the  con- 
tract between  the  parties.  We  are  satisfied 
that  neither  section  04C,  Code  of  Civil  Pro- 
cedure, nor  section  553,  Code  of  Civil  Pro- 
cedure, can  fairly  be  held  to  have  any  appli- 
cation to  or  effect  upon  such  a  bond.  So  far 
as  we  can  see,  the  expresslcms  in  various  de- 
cisions and  text-books  relied  on  by  learned 
counsel  for  respondent  have  reference  solely 
to  undertakings  purporting  to  be  given  in 
pursuance  of  some  statutory  provision,  and 
are  not  applicable  under  such  facts  as  appear 
in  this  case. 

[3]  There  was  no  failure  of  oonsideratloD. 
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The  consideratloti  for  the  giTing  of  the  bond 
was  the  Immediate  release  of  Chatfleld's 
pr<^)erty  from  the  valid  attachments  thereto- 
fore levied,  and  In  return  therefor  the  prop- 
erty was  released  by  Allen  and  restored  to 
the  dominion  and  control  of  Chatfleld.  It  la 
a  ease  of  a  fully  executed  consideration,  of 
which  Chatfleld  had  the  full  benefit. 

In  view  of  our  conclusions  upon  the  mat- 
ters discussed,  other  points  made  by  respond- 
ent are  of  no  moment  Upon  the  facts  found 
by  the  trial  court  plalntlfF  was  entitled  to 
Judgment  against  defendant  for  the  full 
amount  of  the  bond,  with  interest  thereon 
from  the  date  of  the  demand,  viz.  April  19, 
1918. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  enter  Judgment  upon  the 
findings  already  made  in  favor  of  plaintiff 
and  against  defendant  for  the  sum  of  $6,000, 
with  Interest  at  the  legal  rate  thereon  from 
April  19, 19ia 

We  concur:  SHAW,  J,;  OI/NBJX,  J.; 
SLOANB,  J.;  WILBUB,  J.;  LBNNON,  J.; 
lAWIiOB,  J. 


(186  Cal.  440) 

MILLER  V.  CITY  OF  LOS  ANGELES  et  al. 

(RIDEOUT  et  al.,  Interveners). 

(U  A.  6517.) 

(Supreme  Court  of  California.    April  1, 1921.)^ 

1.  Manlelpal  oorporatloas  «=>272— Under  char- 
ter empowering  olty  to  purchaae  property 
necessary  to  furnish  light,  etc.,  olty  eould  pur- 
diase  eleetrie  energy  for  distribution. 

Los  Angoles  Charter,  art.  1,  |  2,  subd.  7, 
empowering  the  city  to  acquire,  by  purchase 
or  otherwise,  all  property  necessary  or  con- 
'  venient  to  fbmish  the  city  and  its  iDhabitants 
with  light,  heat,  and  power,  even  If  such  pro- 
vision is  to  be  strictly  construed,  authorizes 
the  dty  to  make  a  contract  for  the  purchase 
of  electric  energy  su£Scient  to  supply  its  in- 
habitants, though  such  energy  is  not,  strictly 
speaking,  property,  especially  in  view  of  ar- 
ticle 18,  {  192,  subd.  (g),  aatborizing  the  ac- 
quisition of  all  property  necessary  for  the 
maintenance  of  electric  light  system,  and  sec- 
tion 2,  subd.  50,  giving  the  city  the  powers 
which  a  municipal  corporation  might  exercise 
under  the  state  Constitution. 

2.  Eiectrlolty  «s>ll— City  held  autherlzed  to 
contract  for  sale  of  surphis  electiioity  to  oor- 
poration  for  distribution  outside  oity. 

Under  Los  Angeles  Charter,  art.  1,  {  2, 
subd.  7,  17,  60,  authorizing  the  dty  to  sell  elec- 
tric current  and  all  products  of  any  public 
utility  operated  by  it,  the  provision  of  subdi- 
vision 41,  that  no  electric  power  shall  be  sold 
to  a  corporation  for  resale  or  distribntion  with- 
out the  assent  of  the  voters,  is  only  a  limitation 
upon  the  power,  not  a  denial  thereof,  so  that 
the  city  may  sell  its  surplus  electric  current 
to  a  corporation  for  distribution  outside  the 
dty,  if  the  contract  has  been  approved  by  the 
voters. 


3.  Munloipai  oorporations  9=»867  (2)'— Contrast 
to  purchase  eieotric  distributing  system  with- 
out  assuming  Indebtedness  need  not  be  sub- 
mitted  to  voters. 
Under  Los  Angeles  Charter,  f  2,  subd.  7, 
par.  (d),  empowering  the  dty  to  purchase  pub- 
lic utility   property,   and   in  another  sentence 
providing  that  it  may  acquire  the  utility  sub- 
ject to  any  outstanding  indebtedness,   but  no 
such  contract  shall  be  valid  unless  approved  by 
the  electors,  the  requirement  for  approval  ap- 
plies only  in  case  the  contract  assumes  an  ex- 
isting indebtedness,  so  that  the  provision  will 
not  conflict  with  Const,  art.  11,  {  6,  forbiddSng 
incurring  of  an  indebtedness  without  such  ap- 
proval, especially  when  other  later  provisions 
of  the  same  paragraph  expressly  stated  that 
they  referred  to  both  kinds  of  contracts. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  Abner  Miller  against  the  City  of 
Los  Angeles  and  others,  In  which  Maty 
Rideout  and  Mary  H.  Morgan  intervened  and 
Joined  with  plaintifl  In  seeking  to  enjoin  the 
performance  of  a  contract.  Judgment  for 
the  defendants,  and  the  intervener  Mary  H. 
Morgan  appeals.     Affirmed. 

Overton,  Lyman  &  Plumb  and  Wm.  B.  Him- 
rod,  all  of  Los  Angeles,  for  appellant. 

Gllroy  &  Little  and  H.  C.  Beach,  all  of  Los 
Angeles,  for.  respondent  Miller. 

Charles  S.  Bumell,  dty  Atty.,  of  Los  An- 
geles, W.  B.  Mathews,  Ray  G.  Bberhard,  and 
Lewis  B.  Whitehead,  all  of  Los  Angeles,  for 
respondents  City  of  Los  Angeles  and  others. 

Edgar  O.  Pratt,  of  Los  Angeles  (Henry  M. 
WiUis,  of  Los  Angeles,  of  counsel),  for  re- 
spondent Rideout 

SLOAND,  J.  This  is  an  appeal  from  a 
Judgment  for  defendants  In  a  taxpayers'  ac- 
tion against  the  dty  of  Los  Angeles  to  enjoin 
the  carrying  out  of  a  contract  of  date  May 
26,  1919,  between  the  Southern  California 
Edison  0)mpany,  a  corporation,  on  the  one 
part  and  the  dty  of  Los  Angeles,  on  the 
other. 

The  contract  Is  one  wherry,  first  tbe 
California  Edison  Company  agrees  to  sell  to 
the  dty  of  Los  Angeles,  and  the  city  agrees 
to  buy,  the  entire  electric  distributing  system 
of  the  company  withtn  the  corporate  limits 
of  the  dty  at  a  price  of  $11,000,000;  second- 
ly, the  contract  contains  a  further  provision 
that  the  dty  shall  purchase  from  the  com- 
pany during  a  period  of  30  years  all  electric 
energy  necessary  for  distribution  to  its  ecax- 
Burners  on  the  munidpal  system  In  excess  of 
that  produced  by  the  power  generating  plants 
owned  and  operated  by  the  city;  and,  thirdly, 
the  contract  contains  a  provision  that  the 
company  shall  have  the  right  for  a  period 
of  15  years  to  purchase  from  the  dty  all 
surplus  electric  power  produced  at  the  city's 
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generatlns  plants  and  not  necessary  for  dis- 
tribatlon  to  tbe  consumers  on  the  city's  dis- 
tributing system,  or  for  sale  to  the  city  of 
Pasadena  for  distribution  and  use  witliin 
that  dty. 

Other  phrases  of  this  contract  were  origi- 
nally Involved  In  the  action,  but  the  three 
propositlMis  above  referred  to  are  all  tliat  re- 
main In  controversy  on  this  appeal. 

The  moving  parties  to  the  action  in  the 
lower  court  were  tbe  plaintiff  and  two  inter- 
veners, appearing  separately  as  individual 
citizens  and  taxpayers,  in  opposition  to  tbe 
contract  Judgment  was  for  the  defendant 
as  against  plaintiff  and  both  intervoiers. 
Only  the  Intervener  Mary  H.  Morgan  has 
appealed,  and  her  attack  Is  upon  the  general 
provisions  of  the  contract  above  stated  and 
presents  the  following  three  grounds  of  op- 
position: First,  that  the  dty  has  no  power 
to  purchase  electricity  in  bulk  and  resell  and 
distribute  the  same  to  its  inhabitants;  sec- 
ond, that  the  dty  has  no  power  to  sell  elec- 
trldty  to  the  Southern  California  Edison  Com- 
pany for  resale  and  distribution  by  that  com- 
pany to  consumers  outside  of  the  dty  of  Los 
Angeles;  third,  the  contract  of  purchase  has 
never  been  approved  by  a  majority  of  voters 
of  the  dty  of  Los  Angeles. 

The  provision  of  the  contract  against  which 
the  first  objection  is  directed  is  contained 
in  subdivision  7  thereof,  as  follows: 

"Seventh.  The  company  shall  sell,  famish, 
and  deliver  to  the  dty,  and  tbe  dty  shall  pur- 
chase and  take  from  the  company,  *  *  * 
electric  energy  as  foIlowB,  to  wit: 

"(a)  All  electric  energy  which  tbe  dty  sliall 
require  each  year  for  and  during  the  period  of 
10  years  from  and  after  the  date  of  the  trans- 
fer and  delivery  to  the  dt;  of  said  properties 
of  the  company,  •  •  •  in  order  to  supply 
consumers  served  by  the  city  for  use  within  the 
limits  of  the  dty,  as  aforesaid,  in  excess  of 
tbe  amount  whicli  the  city  shall  generate  at 
bydro-electric  plants  now  or  hereafter  owned 
or  controlled  by  it.    •    •    • 

**(b)  All  electric  energy  which  the  dty  shall 
require  ead>  year  for  and  during  a  period  of  20 
years  immediately  succeeding  the  aforesaid 
10-year  period,  in  order  to  supply  consumers 
served  by  it  for  use  wittiin  the  limits  of  the 
dty,  as  aforesaid,  in  excess  of  the  amount 
which  the  dty  shall  generate  at  electric  plants 
of  any  kind  now  or  hereafter  owned  or  control- 
led by  iL    •    •    • " 

Appellant  claims  that  while  the  dty  of 
Los  Angeles,  under  certain  provisions  of  Its 
charter,  has  authority  to  acquire,  by  purchase 
or  otherwise,  the  necessary  plants,  machin- 
ery, and  equipment  for  manufacturing  and 
distributing  electric  light  and  energy  for  the 
use  of  tbe  munldpallty  and  its  inhabitants. 
It  Is  without  power  to  purchase  the  manu- 
factured artlde  in  quantity  for  such  use  and 
distribution. 

It  is  contended  by  respondent  that  au- 
thority exists  for  such  purchase  of  electric 
energy  in  bulk  under  subdiTislon  7,  section  2, 
«f  artlde  1,  of  tbe  Los  Angeles  dty  charter. 


That  section  provides  that  the  dty  shall 
have  the  right  and  power — 

"to  acquire  by  purchase,  condemnation,  lease, 
gift,  or  otherwise,  or  to  construct,  extend, 
maintain,  and  operate,  within  or  withont  the 
city  limits,  any  and  all  plants  and  property 
necessary  or  convenitat  for  fumisliing  the 
dty  and  its  inhabitants  •  •  •  with  •  •  • 
light,  heat,  power,  or  any  other  public  service," 

Stripping  this  section  of  tbe  cbart»  of  all 
expressions  nonessential  to  the  point  In  con- 
troversy, respondent  would  have  It  read  thus: 

The  dty  shall  have  the  right  and  power  "to 
acquire  by  purchase  •  •  •  or  otherwise 
*  *  *  any  and  all  property  necessary  or 
convenient  to  famish  the  dty  and  its  inhabit- 
ants •  •  •  with  •  •  •  light,  heat,  pow- 
er." 


In  a  broad  antdysls  of  the  term  It  can 
hardly  be  disputed  that  electrical  mergy  as 
manufactured  and  supplied  for  public  and 
private  use  is  property.  Electridty  is  rather 
an  Intangible  asset,  and  the  word  "property" 
is  perhaps  not  the  most  apt  .word  by  which 
to  describe  the  supply  of  electrical  oiergy 
thus  sought  to  be  acquired  for  the  use  of  the 
dty.  However,  if  It  was  a  water  supply  to 
be  delivered  from  without  to  the  mains  of  the 
city's  distributing  system,  it  might  appro- 
priately be  so  described,  and  an  electric  cur- 
rent to  be  delivered  at  the  main  conduit  of 
the  city's  electrical  distributing  system  is 
not  essentially  different. 

[1]  Conceding  the  limitations  of  the  powers 
of  a  munldpallty  to  such  as  are  expressly 
granted  or  necessarily  implied  from  powers 
expressly  given,  and  that  language  purport- 
ing to  define  the  powers  of  a  municipality  is 
to  be  strictly  construed  (Oro  Elec.  Corp.  v. 
R.  R.  Commission,  168  Cai.  466,  147  Pac.  118 ; 
Hyatt  V.  Williams,  148  Cal.  585,  84  Pac.  41: 
Wlchmann  v.  City  of  PlacervlUe,  147  Cal.  162, 
81  Pac.  537 ;  1  DiUon,  Munlc.  Corp.  [5th  Bd.], 
par.  237),  we  have  here  an  express  authority 
granted  under  the  dty  charter  to  acquire 
and  distribute  sndi  property  as  is  neces- 
sary or  convenient  for  supplying  the  dty 
and  its  inhabitants  with  light,  heat,  pow- 
er, or  any  other  public  service,  and,  this  gen- 
eral purpose  being  express  and  definite,  the 
means  for  carrying  It  Into  effect  Is  within 
the  reasonable  discretion  of  the  dty  authori- 
ties. 

Counsel  for  appellant  contend  that  this 
authority  is  not  general  but  spedal  and 
limited;  that  it  Is  confined  by  the  use  of  the 
terms  "plants  and  proi)erty"  to  an  equip- 
ment for  manufacturing  its  own  supply  of 
electrical  energy;  and  they  call  attention 
to  the  more  general  provision  as  it  existed 
under  an  earlier  expression  of  this  same 
section  of  the  charter,  where  the  dty  was  in 
terms  given  power  "to  provide  for  supplying 
the  dty  and  its  inhabitants  with  water,  gas, 
and  electridty,  or  any  thereof."    Under  tbe 
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amendment  of  191S  this  general  danse  was 
eliminated  and  the  section  re-enacted  as 
hereinbefoFe  quoted,  thereby,  as  appellant 
claims,  restricting  the  general  power  of  the 
dty.  There  are  other  sections  of  the  charter, 
however,  that  seem  to  supply  this  general 
authority  or  at  least'  to  Justify  the  broader 
interpretation  of  subdivision  7  of  section 
2  of  article  1,  claimed  by  the  respondent 
Subdivision  (g)  of  section  192,  article  18, 
after  authorizing  the  board  of  public  serv- 
ice comralssloners  to  construct,  operate, 
maintain,  and  extend  electric  plants,  systems, 
and  equipments,  declares  that  said  board 
shall  have  power  "to  acquire  and  take,  by 
purchase,  lease,  oondemnatton,  or  otherwise, 
and  in  Its  own  name  to  hold  as  special  trus- 
tee for  the  city,  any  and  all  property  situated 
within  or  without  the  Umits  of  the  dty  that 
may  be  necessary  or  convenient  for  such  con- 
struction, (K)eratlon,  maintenance,  or  exten- 
sion." Subdivision  BO  of  section  2  of  the 
charter  contains  this  general  rider,  apparent- 
ly intended  to  cover  all  contingencies  In  the 
way  of  acquiring  and  operating  municipal 
utlUties: 

"The  city  of  Loe  Angeles  shall  have,  and  it 
is  hereby  given  and  it  hereby  reserves  unto  it- 
self, and  the  people  of  the  city  hereby  reserve 
unto  it,  and  the  people  of  the  state  of  Cali- 
fornia hereby  grant  unto  it,  and  said  dty  may 
hereafter  exercise,  each  and  every  of  the  pow- 
ers which  a  municipal  coiporation  might  or 
could  exerdse  under  the  Constitution  of  the 
state  of  California;  and  said  city  may  here- 
after acquire,  own,  hold,  sell,  deal  in,  manage, 
operate,  or  control  any  office,  department,  busi- 
ness, enterprise,  utility,  or  property  which 
might  or  could  be  acquired,  owned,  held,  sold, 
deaJt  in,  managed,  operated,  or  controlled  by 
any  person,  firm,  or  corporation  whatsoever; 
provided,  that  under  the  authorization  of  this 
subdivision  the  city  of  Los  Angeles  shall  not 
engage  in  any  purely  commercial  or  industrial 
enterprise  not  now  engaged  in  by  the  dty,  ex- 
cept on  the  approval  of  a  majority  of  the  elec- 
tors voting  thereon  at  an  election.  By  the 
insertion  in  tiiis  charter  of  the  sentence  next 
preceding  the  present  sentence,  the  city  of 
Los  Angeles  and  the  people  thereof  intend, 
and  the  people  of  the  state  of  California,  act- 
ing by  and  through  the  Legislature  thereof  in 
ratifying  tills  charter,  intend,  that  the  said  sen- 
tence shall  be,  and  is  hereby  declared  to  be, 
an  express  grant  of  the  powers  referred  to 
therein,  without  a  more  specific  enumeration 
or  designation." 

The  power  here  sought  to  be  exercised  Is 
to  purchase  from  sources  without  the  dty 
such  amount  of  electrical  energy  to  be  sup- 
plied for  distribution  through  Its  own  dis- 
tributing system  as  may  be  required  to  sup- 
plement  the  product  of  the  dty's  own  gener- 
ating plants.  We  are  of  the  opinion  that  such 
a  contract  as  Is  here  involved  constitutes, 
under  the  terms  of  the  ciiarter,  a  purchase  of 
property  necessary  or  convenient  for  furnish- 
ing the  dty  and  its  inhabitants  with  an 
authorized  public  service. 


The  convenience  and  ec«>nomy  ot  public 
service  which  is  thus  secured  by  a  contract 
providing  against  any  defldency  in  the  sui>- 
ply  of  electricity  for  public  use  would  seem 
to  be  further  served  by  an  arrangehient  for 
the  sale  to  a  public  service  corporation  out- 
side the  dty  of  any  surplus  electrical  energy 
the  dty  may  from  time  to  time  have  on  hand 
after  supplying  all  its  municipal  demands 
and  private  or  munidpal  customers.  Such 
Is  the  purpose  of  the  provision  of  the  con- 
tract between  the  dty  of  Los  Angeles  and  the 
Southern  California  Sldison  Company,  against 
which  appellant's  second  objection  is  directed. 

It  is  dedared  by  section  9  of  the  contract 
that,  if  at  any  time  within  15  years  after 
the  contract  goes  Into  eCTect  the  dty  shall 
generate  a  surplus  of  electric  energy  .In  ex- 
cess of  the  amount  required  to  supply  the 
dty  of  Los  Angeles  and  its  consumers  In 
such  dty  and  In  the  dty  of  Pasadena,  it  ' 
may  sell,  during  such  period,  such  surplus  to 
the  Southern  California  lUison  Company  on 
terms  to  be  fixed  by  the  proper  authorltieeu 
It  Is  further  provided  by  the  contract  that 
the  agreement  shall  not  become  effective 
until  the  same  is  approved  by  the  railroad 
commission  of  California,  and  untU  the 
provisions  for  sale  of  such  surplus  shall 
have  been  assented  to  by  two-thirds  of  the 
qualified  voters  of  said  city  voting  on  the 
proposition  at  a  general  or  spedal  election. 

The  contention  of  appellant  is  that  the  dty 
of  Loe  Angeles,  under  its  charter,  has  no 
authority  to  dispose  of  its  surplus  electrical 
power  for  resale  or  distribution  excepting  to 
other  munidpal   corporations. 

U]  Subdivisiou  7  of  section  2,  artide  1,  of 
the  charter,  however,  provides  generally  that 
the  city  shall  have  power  "to  sell  the  prod- 
ucts or  service"  of  any  utilities  described 
In  that  subdivision.  Subdivision  17  of  sec- 
tion 2  grants  power  "to  sell  gas,  electric  cur- 
rent, and  all  proddcts  of  any  public  ntiUty 
operated  tqr  the  dty."  Subdivision  50  of 
section  2,  herelnl)efore  quoted,  declares  that 
said  "dty  may  hereafter  acquire,  hold,  s&l 
*  *  *  any  business  enterprise,  utlilty. 
or  property,"  and  further  sets  forth  that 
sudi  provision  "is  an  express  grant  of  the 
powers  referred  to  therein  without  a  more 
spedflc  enumeration  or  designation." 

In  the  light  of  this  general  grant  of  power 
to  sell  we  are  of  the  opinion  that  the  other 
charter  provisions  relied  upon  by  appellant  aa 
a  negation  of  such  power  are  only  a  limita- 
tion to  the  extoit  that  they  impose  certain 
conditions  upon  certain  sales. 

Subdivision  41  of  secticm  2  dedares  that — 

"No  electric  power  now  or  hereafter  owned 
or  controlled  by  the  dty  shall  ever  be  sold, 
transferred,  leased,  or  disposed  of  to  any  per- 
son or  corporation  for  resale,  rental,  disposal, 
or  distribution  to  consumers  or  other  persons 
without  the  assent  of  two-tliirda  of  the  qual- 
ified voters  of  said  dty." 
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It  is  then  provided  by  tbls  section  of  the 
charter  that  the  proTlsion  Just  qnoted  shall 
not  apply  to  the  ordinary  sale  of  electric  pow- 
er to  consumers  In  or  ont  of  the  city  for  their 
own  use,  "or  to  other  mnnidpal  corporations 
tor  nranlclpel  nse  or  for  resale  and  disposal 
by  snch  municipal  corporations  to  ccmsnmers 
within    sndi   munlcipaUty." 

The  reference,  in  the  first  sentence  qnoted, 
to  disposal  of  electric  power  to  "corporations 
for  resale,  rental,  disposal,  or  distribntion  to 
consomers,"  cannot  be  construed  to  refer  to 
municipal  corporations,  bnt  is  obvioasly  a 
limitation  of  a  general  power  to  sell  to  pri- 
▼ate  corporations,  by  requiring  snch  sale  to 
be  first  approved  by  a  two-thirds  vote  of  the 
people.  Read  in  connection  with  the  general 
power  to  sell  utilities,  prodncts,  or  service, 
heretofore  cited,  we  think  this  provision  of 
sobdlvislon  4  establishes  anthority  under 
the  charter  to  make  the  sale  here  contracted 
for;  it  appearing  by  the  record  that  sach 
proposition  was  submitted  at  an  election  held 
for  that  purpose  and  approved  by  two-thirds 
of  the  voters. 

The  validity  of  this  election  was  upheld  In 
a  contest  in  the  superior  court  of  Los  An- 
geles county,  which  Judgment  is  now  affirmed 
by  the  decision  of  this  court  Hideout  v. 
City  of  Ix)8  Angeles  (L.  A.  6500)  decided 
March  31.  1921,  197  Pac.  74. 

[3]  The  third  contention  of  appellant  is 
that  the  contract  for  the  purchase  of  the  dis- 
tributing system  of  the  EWlson  Company 
within  the  city  of  Los  Angeles  is  vpid  because 
it  has  never  been  submitted  to  or  approved 
by  a  majority  of  the  qualified  electors  of  the 
dty.  Respondents  deny  that  such  a  submis- 
sion and  approval  is  required  by  the  charter. 
The  decision  on  this  point  depends  entirely 
upon  the  construction  of  paragraph  (d)  of 
subdivision  7  of  section  2  of  the  charter. 
By  this  provision  the  city  is  empowered: 

"So  enter  into  a  contract  with  the  owner  of 
any  public  utility  held  or  operated  under  fran- 
chise rights  acquired  prior  to  the  adoption  of 
this  charter  by  the  terms  of  which  contract 
the  city  may  •  •  *  agree  to  purchase  all 
or  any  part  of  the  property  of  such  utility  upon 
paying  therefor  a  price  to  be  paid  in  accord- 
ance with  the  terms  of  the  contract" 

Thus  far  this  power  of  contract  stands 
unrestricted.  Immediately  following  the 
soitence  Just  quoted,  however,  it  la  further 
declared: 

"Snch  contract  may  provide  that  the  dty 
may  acquire  the  utility  subject  to  all  or  any 
portion  of  the  outstanding  indebtedness  against 
the  same,  within  the  limitationB  above  pre- 
icribed,  but  no  such  contract  shall  be  valid 
mitn  it  is  approved  by  a  majority  of  the  quali- 
fied electors  of  the  dty  voting  thereon  at  an 
election.'' 

The  qusBtUm  in  dispute  is  as  to  whether 
this  requirement;  for  submission  to  a  vote  of 
the  electors,  applies  alone  to  "such  contract" 


providing  that  the  dty  shall  purchase  tlie 
utility  "subject  to  its  outstanding  indebted- 
ness," or  whether  it  also  governs  the  general 
power  contained  in  the  first  sentence  of  para- 
graph (d)  to  contract  and  purchase  at  a  fixed 
price. 

Considering  the  fact  that  the  requirement 
tor  an  election  is  part  of  the  same  sentence 
with  the  authorization  to  enter  into  a  con- 
tract of  purchase  subject  to  outstanding  in- 
debtedness, the  logical  and  grammatical  in- 
terpretation would  be  to  apply  the  election 
requirement  solely  to  this  form  of  purchase. 
This  construction  la  also  supported  by  the 
fact  that  further  modifying  provisions  of 
paragraph  (d),  which  obviously  relate  to 
either  form  of  contract,  are  set  out  in  sep- 
arate sentences,  and  contain  words  of  in- 
clusion showing  their  general  application. 
These  remaining  provisions  of  paragraph  (d) 
are  as  follows: 

"The  financial  obligation  assumed  by  the  dty 
under  any  such  contract  shall  not  be  subject  to 
the  debt  limitation  [of  the  dty]  until  the  pur- 
chase is  actually  consummated,  and  then  may 
be  exempted  by  ordinance  approved  by  a  ma- 
jority of  the  electors  voting  at  an  election, 
from  anch  limitation,  if  the  state  railroad  com- 
jnission  shall  determine  that  the  utility  is  self- 
sustaining." 

"The  provisions  of  the  contract  in  this  par- 
agraph (d)  mentioned  need  not  indude  any, 
and  the  sale  contract  shall  not  be  subject  as 
to  the  price  to  be  paid  thereunder,  to  any 
limitation  prescribed  in  section  2  of  this  char- 
ter of  which  section  this  paragraph  (d)  is  a 
part." 

"Nothing  in  any  such  contract  contained  shall 
operate  to  extend  the  term  of  any  franchise  of 
any  utility  therein  mentioned." 

The  reason  for  subjecting  a  contract  which 
assumes  an  outstanding  indebtedness  to  the 
approval  of  the  voters  Is  the  fact  that  it 
might  otherwise  come  in  c<mflict  with  the 
provisions  of  sectloa  6,  article  11,  of  the  Con- 
stitution, forbidding  vrlthout  such  approval 
the  Incurring  of  an  Indebtedness  exceeding 
the  yearly  income  of  the  munidpality. 

In  the  second  sentence  of  this  paragraph 
above  quoted  the  words  "within  the  limita- 
tions above  prescribed"  refer  back  to  a  pre- 
ceding paragraph  (a),  which  limits  the  indebt- 
edness of  a  utility  that  the  dty'  may  take 
over  to  an  amount  not  exceeding  the  pur- 
chase price  to  be  paid  by  the  city,  and  the 
subsequent  references  to  exemptlMi  from 
limitation  of  Indebtedness  by  ai^jroval  of  the 
voters  upon  determination  of  the  railroad 
commission  relate  back  to  paragraph  (c)  of 
the  section,  which  provides  for  such  action 
whenever  the  public  utility  purchased  shall 
be  determined  by  the  railroad  commission  to 
be  self-sustaining  and  the  exemption  is  ap- 
proved by  a  majority  vote  of  the  electors. 

The  whole  paragraph  is  sufficiently  ambig- 
uous and  confusing,  but  it  does  not  appeal 
to  us  as  a  reasonable  constmctlim  that  these 
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words  requiring  ratification  by  an  election 
should  have  been  coupled  with  and  limited 
to  a  separate  sentence  with  an  entirely  sep- 
arate and  distinct  form  of  contract  of  pur- 
chase, If  it  was  intended  thereby  to  govern 
the  entire  subject-matter  of  the  sabdlvlslon. 

Another  circumstance  Is  tb&t  the  dty  of 
Los  Angeles,  under  the  powers  enumerated 
In  section  2  of  the  charter,  is  authorized  to 
purchase  lands,  rights,  and  properties,  to 
purchase,  lease,  condemn,  or  otherwise  con- 
struct, own,  maintain,  and  equip  telephone 
systems,  telegraph  systems,  street  railways, 
steamboats,  and  other  means  of  conveyance, 
improve,  maintain,  and  control  its  water 
fronts  and  harbors,  buUd  wharves,  acquire 
and  operate  warehouses,  bunkers,  wharves, 
and  dry  docks,  and  engage  In  numerous  other 
enterprises  which  would  involve  great  ex- 
penditures, without  submitting  the  question 
of  such  expenditure  to  a  vote  of  the  electors. 

There  Is  no  reason,  in  the  nature  of  the 
transaction  covered  by  this  subsection  of  the 
charter,  why  the  requirement  for  approval 
by  the  electors  which,  under  the  ordinary 
grammatical  construction  of  the  language 
used,  would  seem  to  be  limited  to  such  con- 
tracts as  Involve  an  assumption  of  outstanding 
indebtedness  of  the  utility  purchased,  should 
be  extended  by  implication  to  an  ordinary 
purchase  of  a  public  utility  on  a  cash  basis 
and  within  the  means  at  the  dty,  more  than 
to  the  numerous  other  contracts  and  pur- 
chases authorized  without  such  restrictions. 

The  Judgment  is  affirmed. 

We  concur:  AN6ELL0TTI,  C.  J.;  IMtf- 
NON,  J.;  SHAW,  J.;  ODNBX,  J.;  WIL- 
BUR, J.;  LAWLOR,  J. 


(185  Cal.  484) 

PULLMAN  CO.  V.  RICHARDSON,  State 
Treasurer. 

NINES,  Director  General  of  Railroads,  et  al. 
V.  SAME. 

(S.  F.  9080-9085,  9183.) 

(Supreme  Court  of  California.    April  4,  1921.) 

I.  Commerce  <S3>72— Taxes  based  on  gross  re- 
ceipts of  palace  car  company  are  "property 
taxes." 
The  taxes  upon  the  property  of  a  palace  car 
company  at  the  rate  of  8.  and  4  per  cent,  of 
the  gross  receipts  from  basiness  transacted  in 
the  state  of  Calilomia,  levied  under  Const  art. 
13,  {  14,  as  amended  in  1910,  and  statutes  pass- 
ed pursuant  thereto,  are  "property  taxes,"  and 
not  taxes  on  gross  receipts  derived  from  inter- 
state taxes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Property 
Tax.) 


2.  Taxation  <s=s390  (2) —Earnings  derived  from 
palace  car  company's  property  proper  for  con- 
sideration as  basis  on  which  to  establish  valao 
of  property. 

As  a  basis  on  which  to  establish  the  value 
of  a  palace  car  company's  property 'in  Cali- 
fornia for  purposes  of  taxation  under  Const, 
art.  13,  §  14,  as  amended  in  1910,  and  statutes 
passed  pursuant  thereto,  it  is  proper  to  con- 
sider the  earnings  derived  from  its  property 
tangible  and  intangible  within  the  state,  and 
proper  to  consider  the  proportion  of  its  re- 
ceipts derived  from  its  interstate  business  earn- 
ed within  the  state  as  an  element  of  that  busi- 
ness. 

3.  Commerce  «=972— Constitutional  system  for 
apportionment  of  Interstate  earnings  does  not 
assert  Jurisdiction  over  earnings  from  inter- 
state business. 


:em  adopted  by  Const  art.  18,  {  14,  aa 
amended  in  1910,  for  the  apportionment  of  in- 
terstate earnings  of  a  palace  car  company  for 
purposes  of  assessment  of  its  property  for  tax- 
ation, does  not  assert  jurisdiction  over  any 
earnings  from  interstate  business  not  actually 
derived  from  the  portion  of  such  business  con- 
ducted within  the  state,  and  does  not  draw  from 
its  earnings  derived  from  capital  or  property 
situated  elsewhere. 

4.  Commerce  ^97&-R»port8  of  board  of  equal- 
ization held  not  to  show  tax  on  property  of 
palace  car  company  was  on  gross  receipts  de- 
rived In  part  from  interstate  commerce;. 
Reports  of  state  board  of  equalization  and 
assessment  by  them  of  palace  car  company's 
property  pursuant  to  Const  art.  13,  {  14,  as 
amended  in  1910,  and  statutes  thereunder,  held 
not  to  show  that  the  tax  levied  on  the  compa- 
ny's property  at  the  rate  of  3  and  4  per  cent 
on  the  gross  receipts  from  its  business  trans- 
acted in  the  state  was  a  tax  on  gross  receipts 
derived  in  part  from  interstate  commerce,  and 
not  a  property  tax. 

In  Bank. 

Appeals  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Storte- 
vant.  Judge. 

Actions  by  the  Pullman  Company,  a  cor- 
poration, and  by  Walker  D.  Hlnes,  as  Di- 
rector General  of  Railroads,  and  the  Pullman 
Company,  against  Friend  W.  Richardson,  as 
treasurer  of  the  State  of  Oallfomia.  From 
Judgments  for  defendant,  plaintiffs  appeaL 
Affirmed. 

T.  C.  Coogan,  Burke  Corbet,  and  Corbet  & 
Selby,  all  of  San  Francisco  (F.  B.  Daniels, 
and  O.  S.  Femald,  both  of  Chicago,  IlL,  of 
counsel),  for  appellants. 

U.  S.  Webb  and  Raymond  Benjamin,  both 
of  San  Francisco,  for  respondent 

WILBUR,  J.  The  plaintiff  brought  sevm 
separate  suits  for  the  purpose  of  recovering 
from  the  Treasurer  of  the  State  of  California 
taxes  paid  by  it  under  protest  The  taxes 
were  levied  at  the  rate  of  either  8  or  4  per 


AssFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlsests  and  Indexes 
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cent  upon  the  gross  receipts  from  the  busi- 
ness of  the  plalutur  transacted  In  the  state 
of  California.  The  rate  is  fixed  and  the  tax 
authorized  by  section  14,  art  13,  of  the  Con- 
stitution of  Oallfomla,  amended  in  1910,  and 
statutes  passed  in  pursuance  thereof.  Ap- 
proximately 60  per  cent  of  the  gross  reve- 
nue of  the  plaintur  corporation  In  California 
consists  of  retains  frtwi  the  Interstate  bus- 
iness of  the  plalntlfT  corporation.  The 
amoont  of  the  California  revenue  derived 
from  interstate  business  is  ascertained  by 
apportioning  to  the  business  in  the  state  of 
California  the  proportion  of  the  fare  derived 
from  eadi  item  of  the  business  of  the  plaln- 
tiff,  into,  out  of,  and  through  the  state  of  Cal- 
ifornia, wliiCh  the  mileage  traveled  by  tlie 
passenger  in  California  bears  to  the  total 
mileage  traveled  by  him  up<»i  Ids  tidcet,  and 
by  adding  these  several  anx)unts  to  ascertain 
the  total  amount  of  gross  receipts  for  the 
year  for  such  business.  These  amounts  were 
furnished  to  the  state  board  of  eQuallzation, 
and  are  as  follows: 
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which  Is  based  upon  the  gross  receipta  derlv' 
ed  from  interstate  commerce. 

It  is  apparently  conceded  by  the  appellant 
that  the  gross  receipts  of  a  common  carrier 
engaged  in  interstate  commerce  can  be  con- 
sidered as  a  basis  in  a  bona  fide  effort  to  de- 
termine the  value  of  the  carrier's  property 
within  the  state,  and  that  if  the  value  so  de- 
rived from  the  consideration  of  these  gross 
receipts  from  Interstate  commerce  and  from 
intrastate  commerce  Is  the  fair  valuation  of 
the  property  within  the  state  subject  to  tax- 
ation that  the  tax  is  valid.  If  not  so  conced- 
ed, it  Is  clear  that  such  a  tax  Is  valid.  Wis- 
consin &  Michigan  Ry.  Co.  v.  Powers,  191  U. 
S.  379,  24  Sup.  Ct  107,  48  Ia  Ed.  229. 

The  section  of  the  California  Constitution 
anthorbdng  and  levying  the  tax  declares  that 
it  is  a  property  tax  in  lieu  of  all  other  taxes, 
state,  county,  and  municipal,  and  if  this  dec- 
laration la  a  true  statement  of  the  fact,  it  is 
undoubtedly  true  that  the  method  is  unob- 
jectionable. The  Constitution,  after  enumer- 
ating the  various  companies  which  are  re- 


iBtrastat* 
Tor  Bnslneas 

1912     t   9S8.786.gO 

I91S     1,000,9«.M 

1914     1,124.877.77 

1915    1,196.71».7( 

191«     998.330.30 

1917     1,063.1404 

19U     1,214,463JI 


Amount 

PlainUS 

Interstate 

Total 
BuSlneai 

Total 

Seeks  to 

Business 

Rat* 

Tax 

Recover 

f   9e6.B16.17 

11,105.302.97 

«% 

t674£>.08 

128,995.48 

963,036.44 

1,963.999.60 

S% 

68,(UJ8 

28,591.09 

966,218.61 

2,081,091J8 

4% 

83,243.(( 

88,248.55 

1.004,681.67 

2,201,401.88 

4% 

88,066.06 

40.187.26 

865,072.23 

1.853,402.62 

4% 

73.20».4O 

83.811.67 

1,026.743.33 

1078,884.(7 

4% 

82,115.94 

40,516.88 

1.182,424,90 

2.896.888.21 

4% 

84,677.08 

46,705.78 

In  considering  the  effect  of  this  method  of 
apportionment  of  the  passenger  fares  deriv- 
ed from  interstate  business,  It  should  be  ob- 
served In  passing  that,  if  the  rates  of  the 
plalntilT  corporation  for  long  interstate  hauls 
are  less  proportionately  per  mUe  than  for 
shorter  hauls  in  intrastate  business,  it  fol^ 
lows  that  if  two  passengers  proceed  from 
San  Francisco  to  the  state  line  at  Yuma,  one 
going  to  New  York  or  Boston  by  the  way  <rf 
New  Orleans  and  the  other  stopping  at  the 
state  line,  the  amount  of  fare  apportioned  to 
the  state  of  California  would  be  less  in  the 
case  of  the  traveler  who  Is  going  to  Boston 
or  New  York  than  In  the  case  of  the  one  who 
stops  at  the  state  line.  If  the  state  is  en- 
titled to  levy  a  tax  in  the  manner  adopted, 
this  would  seem  to  be  the  fairest  niethod  of 
apportioning  the  receipts  of  an  interstate 
common  carrier.  If  the  same  system  was 
adopted  in  all  the  states  traversed  by  the 
carrier,  the  sum  of  the  amounts  thus  appor- 
tioned to  the  several  states  would  be  equal 
to  the  gross  receipts  of  the  carrier  derived 
from  such  Interstate  commerce. 

Appellant's  contention  is  that  a  tax  upon 
the  gross  receipts  derived  from  interstate 
commerce  is  in  violation  of  the  federal  Con- 
stitution giving  Oongreffl  the  power  to  regu- 
late Interstate  commerce,  and  for  that  reason 
seeks  to  recover  the  proportion  of  the  tax 


quired  to  pay  the  tax  levied  under  Its  provi- 
sion, requires  that — 

Tbey  "(a)  •  •  •  ghall  annually  pay  to  the 
state  a  tax  upon  their  franchises,  roadways, 
roadbeds,  rails,  rolling  stock,  poles,  wires,  pipes, 
canals,  conduits,  rights  of  way,  and  other  prop- 
erty, or  any  part  thereof  used  ezdnsively  in  the 
operation  of  their  business  in  this  state,  com- 
pnted  as  follows:  Said  tax  shall  be  equal  to 
the  percentages  hereinafter  fixed  upon  the  gross 
receipta  from  operation  of  such  companies  and 
each  thereof  within  this  state.  •  •  •  Snch 
taxes  shall  be  in  lieu  of  all  other  taxes  and  li- 
censes, state,  county  and  municipal,  upon  the' 
property  above  enumerated  of  such  companies 
except  as  otherwise  in  this  section  provided. 
*  *  *  All  property  enumerated  in  subdivision 
a  Isupra],  b  and  d  of  this  section  shall  be  sub- 
ject to  taxation,  in  the  manner  provided  by  law, 
to  pay  the  principal  and  interest  of  any  bond- 
ed Indebtedness  created  and  outstanding  by  any 
city,  dty  and  county,  county,  town,  township  or 
district,  before  the  adoption  of  this  section. 
The  taxes  so  paid  for  principal  and  interest  on 
such  bonded  indebtedness  shall  be  deducted 
from  the  total  amount  paid  in  taxes  for  state 
purposes.    •    •    • " 

[1]  The  question  as  to  whether  or  not  the 
taxes  levied  by  section  14,  art  13,  of  the 
Constitution,  are  taxes  upon  property  rather 
than  upon  receipts  or  income  has  several 
times  been  considered  by  this  court,  and  In 
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each  Instance  It  has  been  declared  to  be  es- 
aentlally  a  property  tax. 

The  opinion  In  City  ft  County  of  San  Fran- 
cIbco  v.  Pacific  Telephone  ft  Telegpraph  Co., 
166  Cal.  244,  135  Pac.  971,  gives  a  history  of 
the  enactment  of  section  14,  art.  13,  of  the 
Constitution,  to  which  we  refer  without  re- 
peating the  some  herein.  With  reference  to 
the  nature  of  the  tax  It  was  therein  stated: 

"The  appellant's  contention,  briefly  stated,  la 
that  the  conBtitutional  provision  relieves  the 
companies  named  from  no  burden  except  that 
of  taxes  upon  the  property  theretofore  enumer- 
ated, and  that  the  charge  imposed  by  the  ordi- 
nance is  a  business  or  occupation  tax,  and  not  a 
tax  upon  property  at  all,  and  therefore  not  cot- 
ered  by  the  so-called  exemption.  The  respond- 
ent, on  the  other  hand,  claims  that  under  a 
fair  reading  of  the  constitutional  amendment, 
the  liability  of  a  telephone  company  to  pay  a 
percentage  of  its  gross  receipts  was  designed 
to  exclude  the  power  of  the  state,  or  of  any 
county  or  municipality,  to  exact  from  it  any 
further  revenue  (except  as  stated  in  the  proviso 
above  quoted)  whether  by  way  of  a  direct  tax 
upon  its  property  or  In  the  guise  of  a  license 
fee  upon  its  business.    *    •    • 

"The  percentages  enumerated  in  the  amend- 
ment are  declared  to  be  'in  lien  of  all  other 
taxes,'  etc,  and  such  percentages  were,  doubt- 
less, fixed  at  higher  rates  than  would  have  been 
adopted  in  the  absence  of  a  restriction  on  oth- 
er taxation.  These  considerations  are  of  weight 
In  determining  the  rule  of  Interpretation  by 
which  the  provision  regarding  freedom  from 
other  taxation  is  to  be  read.    •    «    • 

"For  these  reasons  we  agree  with  the  con- 
clusion of  the  learned  trial  Judge  that  the  taxes 
Imposed  by  the  amendment  supersede,  not  only 
other  taxes  upon  property,  but  also  license 
fees  like  those  exacted  by  the  ordinance  of  the 
city  and  county.  This  result,  it  seems  to  as, 
not  only  accords  with  the  language  of  the  part 
of  the  amendment  defining  the  tax,  but  is  in 
harmony  with  the  apparent  purpose  and  scope 
of  the  new  system  of  taxation  created  by  the 
amendment." 

In  the  opinion  in  the  case  of  JAk»  Tahoe 
By.,  etc.,  Co.  t.  Roberts,  168  OaL  551,  143 
Pac.  786,  Ann.  Cas.  1916E;  1196,  it  ia  said : 

"The  fact  that  these  manifest  contingencies 
have  not  been  provided  for  by  law  is  addition- 
al evidence  that  the  framers  of  the  Constitution 
meant  what  they  said,  namely:  Tkat  only 
property  used  exclusively,  or  only  a  severable 
part  of  property  used  exclusively  in  the  opera- 
tion of  the  business  of  the  company,  should  be 
included  in  the  Uat  of  property  iiohose  sole  and 
only  taa  it  covered  hy  the  grote  revetme  per- 
centage, and  that  the  earnings  of  other  prop^ 
erties  not  so  exclusively  used  in  whole  or  in 
part  are  not  an  element  in  the  admeasorement 
of  this  tax."    (Italics  onis.) 

In  the  opinion  in  Pacific  Oas  ft  Electric 
Oo.  T.  Roberts;  168  OaL  420,  143  Pac.  700, 
additional  history  of  the  constitutional 
amendment  Is  set  out  on  inge  424  of  168  CaL 
on  page  701  of  143  Pac,  to  which  we  refer, 
and  the  decisions  of  the  Supreme  <3ourt  of 


the  United  States  on  this  subleet  are  tbus 
summarized: 

"Without  pausing  here  to  review  the  decisions 
of  the  Supreme  Court  bearing  upon  the  ques- 
tion, but  contenting  ourselves  with  a  subse- 
quent reference  to  some  of  them,  it  may  be  said 
that  the  conclusions  of  the  Supreme  Court  were 
that  property  used  in  the  public  service  fre- 
qnently  acquired  a  value  In  the  use,  which 
value  was  something  greater  than  the  value  of 
the  property  not  engaged  in  such  use;  that  by 
the  systemization  and  unification  of  such  prop- 
erties in  use  they  in  the  aggregate  acquired  a 
special  value  by  virtue  of  this  unity  of  use; 
that  this  special  value  was  in  the  nature  of 
property ;  that  a  fair  tax  upon  gross  earnings 
bore  such  a  relation  to  the  values  of  these  prop^ 
erties  under  their  unity  of  use  as  to  Justify 
such  a  tax  upon  revenue  as  being  a  legal  and 
commutated  or  substituted  tax  for  other  taxes 
which  were  or  might  have  been  levied.  Maine 
V.  Grand  Trunk  Ry.,  142  U.  S.  217  (85  I*  EM. 
994,  12  Sup.  Ct  Rep.  121);  Cleveland  ft  St. 
Louis  By.  Co.  v.  Backus,  154  TJ.  &  439  (38 
li.  Bd.  1041,  14  Sup.  Ct.  Rep.  1122);  Erie  Ry. 
V.  Pennsylvania,  158  U.  S.  440  (39  I*  Ed.  1046, 
16  Sup.  Ct  Rep.  900);  Adams  Express  Go.  v. 
Ohio,  165  U.  S.  194  (41  L.  Ed.  683,  17  Sup.  Ct 
Bep.  806) ;  United  States  Ebcpress  Oo.  v.  Minne- 
sota, 223  U.  S.  836  (66  L.  Ed.  459,  82  Sap. 
Ct  Bep.  2U). 

"So  much  for  the  Justness  and  reasonablenew 
and  legality  of  the  new  method.    •    •    • » 

While  we  have  not  heretofore  considered 
the  proposition  from  the  standpoint  of  its  re- 
lation to  Interstate  commerce,  It  is  dear 
from  the  foregoing  that  this  court  has  al- 
ways ctmsldered  the  tax  to  be  in  fact  what 
it  purports  to  be,  namely,  a  tax  up<m  the 
property  of  the  company  as  it  is  described 
in  the  Constitution  and  with  more  particu- 
larity In  the  assessment  by  the  state  board  of 
equalization. 

The  validity  of  such  a  tax  from  the  stand- 
point of  the  interstate  commerce  clause  of 
the  federal  Constitution,  as  interpreted  by 
the  Supreme  Court  of  the  United  States,  re- 
ceived careful  consideration  from  the  com- 
missioners, who  were  appointed  to  formulate 
and  report  upon  the  proposed  system  of  tax- 
ation. Before  the  appointment  of  these  com- 
missioners, in  pursuance  of  an  act  of  the 
Legislature  authorizing  such  a  body  to  be 
formed,  the  Supreme  Court  of  the  United 
States  in  a  number  of  cases  had  considered 
whether  or  not  certain  forms  of  state  legis- 
lation authorizing  the  taxation  of  Intersrtata 
commerce  transportation  companies  was  a 
valid  exercise  of  the  power  of  Uie  state.  The 
reports  of  the  commission  show  that  these 
cases  were  considered  by  them  in  formulab- 
ing  their  iflan  of  taxation  and  that  an  effort 
was  made  to  conform  to  the  then  latest  ex- 
pression of  the  Supreme  Court  of  the  United 
States  upon  the  subject  A  quotatl<m  from 
Wisconsin  &  Michigan  By.  <3o.  v.  Powers,  191 
U.  S.  379,-  24  Sup.  Ct.  107,  48  L.  Ed.  229,  su- 
pra, decided  in  1903,  will  Indicate  tbe  prln- 
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dple  opon  vrhlA  the  tax  commlssloii  relied 
In  the  drafting  of  the  constitutional  amend- 
ment, which  waa  afterwards  submitted  to  the 
state  Legislature  and  by  the  Legislature  sub- 
'mltted  to  the  pe<9le  for  adoption.  The  court 
was  considering  the  validity  of  a  statute  of 
Hldilgan  levying  a  specific  tax  upon  the 
property  and  business  of  every  railroad  cor- 
poration operated  In  the  state.  That  statute 
provided  that — - 

"When  the  railroad  lies  partly  within  and 
partly  without  this  state,  prima  fade,  the  gross 
income  of  said  company  from  such  road  for 
the  purposes  of  taxation  shall  be  on  the  actual 
earnings  of  the  road  in  Michigan,  computed  by 
adding  to  the  income  derived  from  the  business 
transacted  by  said  company  entirely  within 
this  state,  such  proportion  of  the  income  of  said 
company  arising  from  the  interstate  business 
as  the  length  of  the  road  over  which  said  in- 
terstate business  is  carried  in  this  state  bears 
to  the  entire  length  of  the  road  over  which 
said  interstate  business  U  carried." 

The  court  In  disposing  of  the  contention 
that  the  statute  was  an  invalid  Interference 
with  Interstate  oonuneroe  said: 

"We  need  say  bat  a  word  in  answer  to  the 
saggestioa  that  the  tax  is  an  unamstitutional 
interference  with  interstate  commerce.  In  form 
the  tax  is  a  tax  on  'the  property  and  business 
ot  such  railroad  corporation  operated  within 
Qm  state,'  computed  upon  certain  percentages 
of  gross  income.  The  prima  fade  measure  of 
tile  plaintiff's  gross  income  is  substantially  that 
which  was  approved  in  Maine  v.  Grand  Trunk 
Bailway  Ca,  142  U.  S.  217,  228.  See  also 
Western  Union  Telegraph  Co.  v.  Taggart,  163 
U.  S.  1.     Decree  affirmed." 

A  decision  (Galveston,  Harrlsburg,  etc,  Ry. 
Oo.  V.  Texas,  210  TJ.  S.  217,  28  Sup.  Ct  638, 
62  Xj.  Ed.  1031)  rendered  later  (1907)  was 
also  available  before  the  Legislature  or  the 
people  finally  acted  upon  the  proposed  plan 
of  taxation.    In  that  case  it  was  said: 

"So  it  has  been  held  that  a  tax  on  the  prop- 
erty and  business  of  a  railroad  operated  within 
the  state  might  be  estimated  prima  fade  by 
gross  income,  computed  by  adding  to  the  in- 
come derived  from  business  within  the  state 
the  proportion  of  interstate  business  equal  to 
the  proportion  between  the  road  over  which 
tile  business  was  carried  within  the  state  to 
tile  total  length  of  the  road  over  which  it  was 
carried.  (Wisconsin  and  Michij^  Ry.  Go.  v. 
Powers,  191  D.  S.  379.)" 

Of  course,  the  fact  that  the  constitutional 
provision  assailed  by  the  appellant  purports 
to  levy  a  tax  upon  the  property  and  to  con- 
sider the  gross  recdpts  solely  as  a  basis  for 
the  valuation  thereof,  fa  not  necessarily  de- 
terminative of  the  question,  however  persna- 
Eive  and  definite  such  a  declaration  may  be. 

The  question  as  to  whether  or  not  a  partic- 
ular taxing  law  violates  the  federal  CJonsti- 
tutl<»  depends  upon  the  practical  operation 
and  the  effect  of  the  tax  Imposed  and  not  up- 
on tbe  definitions  or  dedaratlons  of  the  state 


authorities.  The  rule  Is  thus  stated  In  the 
recent  case  of  Shaffer  v.  Carter,  2,52  TJ.  S. 
87,  40  Sup.  CL  221,  64  L.  Ed.  445: 

"For,  where  the  question  is  whether  a  stats 
taxing  law  contravenes  rights  secured  by  that 
instrument,  the  decision  must  depend  not  upon 
any  mere  question  of  form,  construction,  or  d^ 
inition,  but  upon  the  practical  operation  and 
effect  of  the  tax  imposed.  (St  Louis  South- 
western Ry.  Go.  V.  Arkansas,  236  U.  S.  360, 
S62 ;  Mountain  Timber  Co.  v.  Washington,  243 
U,  S.  219,  237;  Crew  Levick  Co.  v.  Pennsyl- 
vania, 246  U.  S.  292,  294 ;  American  Mfg.  Co. 
V.  St.  Louis,  250  V.  S.  469,  463.)  The  practical 
burden  of  a  tax  imposed  upon  the  net  income 
derived  by  a  nonresident  from  a  business  car^ 
ried  on  within  the  state  certainly  is  no  greater 
than  that  of  a  tax  upon  the  conduct  of  the 
business,  and  this  the  state  has  the  lawful  pow<- 
er  to  impose,  as  we  have  seen." 

To  the  same  effect  Is  the  case  of  American 
Mfg.  Co.  V.  St.  Louis,  250  TJ.  S.  459,  39  Sup.' 
Ct  622,  63  L.  Ed.  1084,  where  it  Is  said: 

"As  a  matter  of  construction,  this,  upon  fa- 
miliar principles,  is  conclusive  upon  us.  But 
as  has  been  held  very  often,  the  question  wheth- 
er a  state  law  or  a  tax  imposed  thereunder  de- 
prives a  party  of  rights  secured  by  the  federal 
Constitution  depends  not  upon  the  form  of  tbe 
act  nor  upon  how  it  is  construed  or  charac- 
terized by  the  state  court,  but  upon  its  prac- 
tical operation  and  effect  (St  Louis  South- 
western Ry.  Co.  V.  Arkansas,  235  C.  S.  350, 
362;  Mountain  Timber  Co.  v.  Washington,  243 
U.  S.  219,  237;  Grew  Levick  Ob.  v.  Pennsyl- 
vania, 245  U.  S.  292,  294.)" 

Before  considering  the  effect  of  car  new 
constitutional  scheme  of  taxation  upon  Inter- 
state commerce,  we  cite  some  of  the  ded- 
slons  of  tbe  Supreme  Court  of  the  TJnlted 
States  on  the  subject,  rendered  since  the 
system  was  adopted  by  this  state.  The  de- 
cision of  that  court  in  Union  Tank  Line  Go. 
V.  Wright,  249  U.  S.  275,  39  Sup.  Ct  276,  63 
L.  Ed.  602,  dealt  with  a  statute  of  Georgia 
wherein  that  state  had  provided  for  the 
levying  of  a  tax  upon  the  Interstate  com- 
merce of  the  Union  Tank  Line  Company, 
based  upon  tbe  proportion  that  the  miles  in 
Georgia  over  which  the  cars  of  that  com- 
pany moved  bore  to  the  total  miles  so  trav- 
ersed in  all  the  states.  It  Is  to  be  observed 
that  the  plan  did  not  consider  "cars  mileage," 
or  "ton  mileage,"  or  "receipts,"  or  "reve- 
nue," either  gross  or  net,  for  such  haulage, 
as  is  pointed  out  in  the  opinion  holding  the 
tax  invalid,  from  which  we  quote  as  follows: 

"A  state  may  not  tax  property  belonging  to  a 
foreign  corporation  which  has  never  come  witbin 
its  borders — to  do  so  under  any  formula  would 
violate  the  due  process  clause  of  the  Fourteenth 
Amendment  In  go  far,  however;  as  movablea 
are  rcs;ularly  and  habitually  used  and  employed 
therein,  they  may  be  taxed  by  the  state  accord- 
ing to  thdr  fair  value  along  with  other  property 
subject  to  its  jurisdiction,  although  devoted 
to  interstate  commerce.     While  the  valuatioa 


Digitized  by 


Google 


350 


197  PACIFIC  BBPOBTEB 


(CaL 


mast  be  joat  it  need  not  be  limited  to  mere 
worth  of  the  articles  considered  separately  but 
may  include  as  well  'the  intangible  value  due  to 
what  we  have  called  the  organic  relation  of  the 
property  in  the  state  to  the  whole  system.' 
How  to  appraise  them  fairly  when  the  tangibles 
constitute  part  of  a  going  concern  operating  in 
numy  states  often  presents  grave  difficulties; 
and  absolute  accuracy  is  generally  impossible. 
We  have  accordingly  sustained  methods  of  ap>- 
praisement  producing  results  approximately 
correct — for  example,  the  mileage  basis  in  case 
of  a  telegraph  company  (Western  Union  Tele- 
graph Co.  V.  Massachusetts),  and  the  average 
amonnt  of  property  habitually  brought  in  and 
carried  out  by  a  car  company  (American  Re- 
frigerator Transit  Co.  v.  Hall).  But  if  the  plan 
pursued  is  arbitrary  and  the  consequent  valn- 
ation  grossly  excessive  it  must  be  condemned 
because  of  conflict  with  the  commerce  clause 
or  the  Fourteenth  Amendment  or  both.  (West- 
em  Union  Telegraph  Co.  v.  Massachusetts,  125 
U.  S.  530;  Marye  v.  Baltimore  &  Ohio  R.  R. 
Co.,  127  U.  S.  117;  PuUman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  18,  26 ;  Adams  Ex- 
press Co.  V.  Ohio,  166  U.  S.  194;  s.  c,  166  U.  S. 
185;  American  Refrigerator  Transit  Oo.  ▼. 
Ilall,  174  U.  S.  70;  Union  Refrigerator  Transit 
Oo.  V.  Lynch,  177  U.  S.  149 ;  Fargo  v.  Hart, 
198  D.  S.  490;  Cudahy  Packing  Co.  v.  Minne- 
sota, 246.U.  S.  450.  463.) 

"In  the  present  case  the  comptroller  general 
made  no  effort  to  assess  according  to  real  value 
or  otherwise  than  upon  the  ratio  which  miles 
of  railroad  in  Georgia  over  which  th«  cars 
moved  bore  to  total  mileage  so  traversed  in  all 
states.  Real  values— the  essential  aim— of  prop- 
erty within  a  state  cannot  be  ascertained  with 
even  approximate  accuracy  by  such  process; 
the  rule  adopted  has  no  necessary  relation 
thereto.  During  a  year  (tro  or  three  oar»  miffht 
past  over  every  mile  of  railroad  in  one  state 
fchile  hundred*  oonttanily  employed  in  another 
moved  over  lines  of  less  total  length.  Fifty- 
seven  was  the  average  number  of  cars  within 
Georgia  daring  1913  and  each  had  a  'true'  value 
of  $830.  Thus  the  total  there  subject  to  taxa- 
tion amounted  to  $47,310— -the  challenged  as- 
sessment specified  $291,196.    •    *    • 

"Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
supra,  relied  on  by  defendant  in  error,  contains 
the  following  passage  which  seems  to  uphold 
the  Georgia  rule:  "The  mode  which  the  state 
of  Pennsylvania  adopted,  to  ascertain  the  pra>- 
portion  of  the  company's  property  upon  which 
it  should  be  taxed  in  tiiat  state,  was  by  talcing 
as  a  basis  of  assessment  such  proportion  of  the 
capital  stock  of  the  company  as  the  number  of 
miles  over  which  it  ran  cars  within  the  state 
bore  to  the  whole  number  of  miles,  in  that  and 
other  states,  over  which  its  cars  were  run. 
This  was  a  just  and  equitable  method  of  assess- 
ment ;  and,  if  it  were  adopted  by  all  the  states 
through  which  these  cars  ran,  the  company 
would  be  assessed  upon  the  whole  value  of  its 
capital  stock,  and  no  more.'  But  the  point 
therein  spoken  of  was  unnecessary  to  determi- 
nation of  the  cause;  and  so  far  as  the  quoted 
passage  sanctions  the  specified  rule  for  ascer- 
taining values  as  generally  appropriate,  just,  unv 
objectionable  and  productive  of  conclusive  re- 
Bolts,  it  must  be  regarded  as  obiter  dictum,  and 
we  cannot  now  approve  or  follow  it"  (Italics 
ours.) 


It  is  worthy  of  note  that  three  members 
ol  the  Supreme  Coort  considered  that  evea 
this  method  of  assessment  was  a  valid  exer- 
cise of  the  state  taxing  power  as  theretofore 
determined  by  the  Supreme  Court  "nie  oidn- 
lon  of  the  minority  is  thus  stated  by  Mr.  Jus- 
tice Pitney,  Mr.  Justice  Brandela  and  Mr. 
Justice  Clarke  concurring: 

"The  Supreme  Court  of  Georgia  sustained 
the  tax  on  the  anthority  of  numerous  decisions 
of  this  court,  cited  for  the  purpose.  (143 
Georgia,  766 ;  146  Georgia,  489.)  Tbia  court  Re- 
verses the  judgment,  and  hcida  the  taxing  law 
unconstitutional,  upon  reasoning  to  which  I  am 
unable  to  yield  assent. 

"In  my  opinion  the  Georgia  system  of  taxing 
movable  property  of  this  character  when  habit- 
ually employed  in  the  state,  and  the  decision  of 
the  state  Supreme  Court  sustaining  the  particn- 
lar  taxes  in  question,  are  based  upon  a  correct 
view  of  the  powers  of  the  state  under  the  fed- 
eral Constitution,  and  are  in  entire  harmony 
with  principles  laid  dowp  in  authoritative  de- 
cisions of  this  court  which  have  remained  nn- 
challenged  for  more  than  a  quarter  of  a  cen- 
tury. (Western  Union  Telcgrairfi  Co.  v.  Massa- 
chusetts, 126  U.  S.  530,  652;  Marye  v.  Balti- 
more &  Ohio  R.  B.  Co.,  127  U.  S.  117,  123: 
Pullman's  Palace  Oar  Co.  v.  Pennsylvania,  141 
U.  S.  18,  22,  26,  et  seq.;  Cleveland,  etc.,  Ry.  Co. 
V.  Backus,  154  U.  S.  439,  446 ;  Weatmn  Uiu<m 
Telegraph  Co.  v.  Taggart,  163  U.  S.  1,  14; 
Adams  Express  Co.  v.  Ohio,  166  U.  S.  194,  221; 
s.  c,  166  U.  S.  186;  American  Refrigerator 
Transit  Co.  v.  Hall,  174  U.  S.  70,  76,  et  seq.; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  177 
U.  S.  149,  152;  Cudahy  Packing  Co.  v.  Minne- 
sota, 246  U.  S.  460,  463.)" 

The  appellant  relies  very  strongly  upon  a 
recent  decision  of  that  court,  Galveston,  Har- 
risburg,  etc..  By.  Co.  v.  Texas,  210  U.  S.  217, 
28  Sup.  Ot  638,  62  L.  Ed.  1031,  in  whldi  a 
tax  of  1  per  cent,  of  their  gross  receipts  la 
levied  upon  aU  railroads  operating  in  the 
state.  The  ta^  was  held  Invalid.  As  we 
understand  the  main  t^inimi  In  that  case, 
the  court  concluded  that  the  Texas  statute 
taxed  all  revenue  of  such  Interstate  com- 
merce carrier  actually  received  within 
the  state  without  regard  to  the  proportion 
earned  in  the  state,  although  in  some  cases 
the  larger  part  of  their  gross  receipts  la  de- 
rived from  the  carriage  of  passengers  and 
freight  coming  from,  or  destined  to,  other 
points  without  the  state.  The  tax  was  re- 
garded by  the  majority  of  that  court  as  a 
tax  xxpoa  the  gross  receipts  derived  from  In- 
terstate commerce,  and  in  addition  to  ad 
valorem  taxes  upon  a  valnatlon  of  their  prop- 
erty "taken  as  a  going  concern."  The  nol- 
nority  of  the  court,  Mr.  Justice  Harlan,  Mr. 
Chief  Justice  Fuller,  Mr.  Justice  White,  and 
Mr.  Justice  McKenna,  held  that  the  tax 
should  be  sustained  as  an  occupation  tax. 
levied  by  the  state  law  as  interpreted  by  the 
Supreme  Court  of  Texas  as  applicable  only 
to  the  proportion  of  the  Interstate  commerce 
gross   receipts,    apportioned  to  the   mileage 
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travded  tbereby  in  Texas,  In  proportion  to 
the  total  mileage  traveled.  The  main  opin- 
ion recognizes  and  is  based  upon  tbe  princi- 
ples of  sudi  taxation  tlieretofore  establistied, 
and  relied  upon  by  tbe  people  of  this  state 
In  adopting  the  new  method  of  taxation,  as 
will  be  apparent  from  the  following  quota- 
don  therefrom : 

"It  being  once  admitted,  as  of  course  it  most 
be,  that  not  every  law  ttat  affects  commerce 
among  the  states  is  a  regnlation  of  it  in  a 
constitutional  sense,  nice  distinctions  are  to  be 
expected.  Begulation  and  commerce  among  the 
states  both  are  practical  rather  than  technical 
conceptions,  and,  naturally,  their  limits  must  be 
fixed  by  practical  lines.  As  the  property  of 
companies  engaged  in  such  commerce  may  be 
taxed  (Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania,  141  U.  S.  18),  and  may  be  taxed  at  its 
ralue  as  it  is,  in  its  organic  relations,  and  not 
merely  as  a  congeries  of  unrelated  items,  taxes 
on  such  property  have  been  sustained  that  took 
account  of  the  augmentation  of  value  from  the 
commerce  in  which  it  was  engaged  (Adams  Ex- 
press Co.  V.  Ohio  State  Auditor,  165  U.  S.  194; 
8.  c.  166  II.  S.  171;  Fargo  v.  Hart,  198  U.  a 
490,  499).  So  it  has  been  held  that  a  tax  on 
the  property  and  business  of  a  railroad  op- 
erated within  the  state  might  be  estimated 
prima  facie  by.  gross  income,  computed  by  add' 
ing  to  the  income  derived  from  business  with- 
in the  state  the  proportion  of  interstate  busi- 
ness equal  to  the  proportion  between  the  road 
over  wliich  the  business  was  carried  within  the 
state  to  the  total  length  of  the  road  over  which 
it  was  carried.  (Wisconsin  &  Michigan  By.  Co. 
V.  Powers,  191  U.  8.  379.) 

"Since  the  commercial  value  of  property  con- 
sists in  the  expectation  of  income  from  it,  and 
since  taxes  ultimately,  at  least  in  the  long  run, 
come  out  of  income,  obviously  taxes  called  tax- 
es on  property  and  those  called  taxes  on  in- 
come or  receipts  tend  to  run  into  each  other 
somewhat  as  fair  value  and  anticipated  profits 
run  into  each  other  in  the  law  of  damages.  The 
difficulty  of  distinguishing  them  became  great- 
er when  it  was  decided,  not  without  much  de- 
bate and  difference  of  opinion,  that  interstate 
carriers'  property  might  be  taxed  as  a  going 
concern.  In  Wisconsin  &  Michigan  Ry.  Co.  v. 
Powers,  sapra,  the  measure  of  property  by  in- 
come purported  only  to  be  prima  facie  valid. 
But  the  extreme  case  came  earlier.  In  Maine 
V.  Grand  Trunk  By.  Co.,  142  U.  8.  217,  'an 
annual  excise  tax  for  the  privilege  of  exer- 
cising its  franchise,'  was  levied  upon  every  one 
operating  a  railroad  in  the  state,  fixed  by  per- 
centages, varying  up  to  a  certain  limit,  upon 
the  average  gross  receipts  per  mile  multiplied 
by  the  number  of  miles  within  the  state  when 
the  road  extended  outside.  This  seems  at  first 
light  like  a  reaction  from  the  Philadelphia  & 
Southern  Mail  Steamship  Company  case.  But 
it  may  not  have  been.  The  estimated  gross 
receipts  per  mile  may  be  said  to  have  been 
made  a  measure  of  the  value  of  the  property 
per  mile.  That  the  effort  of  the  state  was  to 
reach  that  value  and  not  to  fasten  on  tbe  re- 
ceipts from  transportation  as  such  was  shown 
by  the  fact  that  the  scheme  of  the  statute  was 
to  establish  a  system.  The  buildings  of  the 
railroad  and  its  lands  and  fixtures  outside  of 


its  right  of  way  were  to  Iw  taxed  locally,  aa 
other  property  was  taxed,  and  this  excise  with 
the  local  tax  were  to  be  in  lieu  of  all  taxes. 
The  language  shows  that  the  local  tax  was  not 
expected  to  include  the  additional  value  gained 
by  the  property  being  part  of  a  going  concern. 
That  idea  came  in  later.  The  excise  was  an 
attempt  to  reach  that  additional  value.  The 
two  taxes  together  fairly  may  be  called  a  com- 
mutation tax.  (See  Ficklen  v.  Taxing  District 
of  Shelby  County,  145  U.  S.  1,  23;  Postal  Tele- 
graph Cable  Co.  v.  Adams,  155  U.  S.  688,  697; 
McHenry  v.  Alford,  168  V.  S.  651,  670,  671.) 

"  'By  whatever  name  the  exaction  may  be 
called,  if  it  amounts  to  no  more  than  the  ordi- 
nary tax  upon  property  or  a  just  equivalent 
therefor,  ascertained  by  reference  thereto,  it  is 
not  open«to  attack  as  inconsistent  with  the  Con- 
stitntion.'  (Postal  Telegraph  Cable  Co.  v.  Ad- 
ams, 155  C.  S.  688,  697.  See  New  York,  Lake 
Erie  &  Western  B.  B.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  438,  439.)  The  question  is 
whether  this  is  such  a  tax.  It  appears  suffi- 
ciently, perhaps  from  what  has  been  said,  that 
we  are  to  look  for  a  practical  rather  than  a 
logical  or  philosophical  distinction.  The  state 
must  be  allowed  to  tax  the  property  and  to  tax 
it  At  its  actual  value  as  a  going  concern.  On 
the  other  hand  the  state  cannot  tax  the  inter- 
state business.  The  two  necessities  hardly  ad- 
mit of  an  absolute  logical  reconciliation.  Yet 
the  distinction  is  not  without  sense.  When  a 
legislature  is  trying  simply  to  value  property, 
it  is  less  likely  to  attempt  to  or  effect  injurious 
regulation  than  when  it  is  aiming  directiy  at  the 
receipts  from  interstate  commerce.  A  practi- 
cal line  can  be  drawn  by  taking  the  whole 
scheme  of  taxation  into  account.  That  must 
be  done  by  this  court  as  best  it  can.  Neither 
the  state  courts  nor  the  legislatares,  by  giving 
the  tax  a  particular  name  or  by  the  use  of 
some  form  of  words,  can  take  away  our  duty 
to  consider  its  nature  and  effect.  If  it  bears 
upon  commerce  among  the  states  so  directly  as 
to  amount  to  a  regulation  in  a  relatively  im- 
mediate way,  it  will  not  be  saved  by  name  or 
form.  (Stockard  v.  Morgan,  185  IT.  S.  27,  37; 
AsbeU  T.  Kansas,  209  U.  &  251,  254,  256.)" 

That  the  Texas  Case  Just  quoted  is  not  de- 
cisive of  the  case  at  bar  is  made  apparent  by 
a  later  decision  of  the  Supreme  Court  of  the 
United  States  much  relied  upon  by  respond- 
ent, wherein  a  law  of  Minnesota  is  sustained, 
requiring  car  loaning  companies  to  pay  a 
tax  upon  their  gross  earnings  within  tbe 
state,  in  lieu  of  other  taxes  on  the  property. 
The  matter  is  discussed  as  follows  in  the 
opinion  (Cudahy  Packing  Co.  v.  Minnesota, 
246  U.  S.  450-452,  38  Sup.  Ct  373,  374  [62  L. 
Ed.  827]): 

"As  construed  and  applied  by  the  state  court, 
the  Minnesota  law  requires  a  freight  line  com- 
pany, meaning  a  company  furnishing  or  leasing 
cars  to  railroads  for  freight  transportation,  to 
report  annually  its  gross  earnings  from  the  op- 
eration of  its  car  line  within  the  state  and  to 
pay,  in  lieu  of  other  taxes  on  the  property  so 
employed,  a  tax  fixed  at  a  stated  per  cent,  of 
such  earnings.  That  court  holds  that  this  law 
is  an  exertion  of  the  power  of  the  state  to  tax 
the  BroBorHy  witJiin  its  limits  from  which  the 


Digitized  by 


Google 


3B2 


19T  PACIFIC  RBPORTEB 


(Cat 


•amlngs  an  derlred  and  ia  Intended  to  embody 
a  practical  method  of  reaching  and  valuing  that 
property,  tangible,  and  intangible,  for  taxing 
purposes. 

"In  so  far  ia  the  property  constitnting  this 
car  line  Is  regularly  or  habiiually  used  or  em- 
ployed in  Minnesota  it  is  within  the  taxing  pow- 
er of  the  state,  although  chiefly  devoted  or  ap- 
plied to  interstate  transportation.  Pullman's 
Gar  Co.  t.  Pennsylvania,  141  U.  S.  18;  Adams 
Express  Co.  t.  Ohio,  165  U.  S.  194;  s.  c.  166 
n.  S.  185;  American  Befrigerator  Co.  v.  Hall, 
174  U.  S.  70;  Union  Befrigerator  Co.  v.  Lynch, 
177  U.  S.  149.  This  is  not  questioned;  but  it 
is  insisted  that  the  tax  imposed  is  not  a  prop- 
erty tax  but  one  laid  directly  on  the  gross  earn- 
ings. Of  courte,  if  it  it  laid  on  the  earning* 
01  tuch,  they  being  derived  largely  from  inter- 
itate  oommerce,  it  it  an  vnoonttitutienal  re- 
ttraint  or  burden  on  tuoh  commerce  and  void. 
[Italics  ours. J  Fargo  v.  Michigan,  121  U.  S. 
230;  Philadelphia  &  Southern  Steamship  Co. 
T.  Pennsylvania,  122  U.  S.  826;  Galveston. 
Harrisburg  &  San  Antonio  By.  Co.  y.  Texas, 
210  U.  S.  217.  On  the  other  hand,  if  what  is 
done  ia  to  reach  the  property  and  not  to  tax 
the  gross  earnings,  the  latter  being  taken  mere- 
ly as  an  index  or  measure  of  the  value  of  the 
former,  it  well  may  be  that  the  objection  urged 
against  the  tax  is  untenable;  for,  as  this  court 
has  said,  'by  whatever  name  the  tax  or  taxes 
may  be  called  that  are  fixed  by  reference  to 
the  value  of  the  property,  if  they  are  not  im- 
posed because  of  its  use  in  interstate  or  for- 
eign commerce,  and  if  they  amount  to  no  more 
than  would  be  legitimate  as  an  ordinary  tax 
upon  the  property,  valued  with  reference  to  the 
use  in  which  it  is  employed,  they  are  not  open 
to  attack'  as  restraining  or  burdening  such 
commerce.  St.  Louis  Southwestern  By.  Co.  ▼. 
Arkansas,  235  U.  S.  350,  367;  Postal  Tele- 
graph Co.  V.  Adams,  155  U.  S.  688;  Wisconsin 
&  Michigan  Ry.  Co.  v.  Powers,  191  U.  S.  379, 
387;  Fargo  v.  Hart,  193  U.  S.  490,  499:  Gal- 
veston, Harrisburg  &  San  Antonio  Ry.  Co.  t. 
Texas,  supra. 

"As  before  stated,  the  state  court  regards  the 
tax  as  imtiosed  in  respect  of  the  property 
rather  than  the  earnings,  and  the  same  view 
seems  to  be  taken  by  the  Legislature,  for  the 
act  of  1909  speaks  of  the  tax  as  'a  tax  upon 
its  (the  company's)  property'  and  the  Act  of 
1911  says  'the  value  of  such  property  (that 
used  within  the  state)  for  purposes  of  taxation 
is  to  be  determined'  by  reference  to  the  gross 
earnings  from  the  mileage  within  the  state. 
True,  this  local  view  is  not  conclusive  on  this 
court,  but  it  cannot  be  rejected  unless  it  can 
be  said  to  be  ill  founded.    •    •    • 

"The  other  case  [United  States  Express  Co. 
r.  Minnesota,  223  U.  S.  335]  involved  a  tax  in 
Minnesota  of  a  designated  per  cent,  of  the 
gross  earnings  of  an  express  company  from 
business  done  in  that  state,  the  business  being 
partly  local  and  partly  interstate  commerce. 
The  statute  declared  that  the  tax  was  to  be  in 
lieu  of  other  taxes  on  the  company's  property, 
and  the  state  court  held  that  it  was  not  tn 
reality  a  tax  on  the  gross  earnings,  but  was  a 
tax  on  the  property,  the  earnings  being  taken 
merely  as  a  measure  of  the  value  of  the  prop- 
erty for  taxing  purposes.  We  accepted  and 
gave  effect  to  that  holding,  not  as  being  conclu- 
sive on  us,  but  on  the  grounds  that  the  prop- 
arty  from  which  the  earnings  were  derived  was 


not  to  be  otherwise  taxed,  tbat  the  tax  was 
part  of  a  system  intended  to  reach  the  fuU 
value  of  the  company's  property  in  the  state 
aa  reflected  by  the  gross  earnings,  and  that  the 
amount  of  the  tax  did  not  appear  to  be  in  ex- 
cess of  what  would  be  legitimate  as  an  ordinary 
tax  on  the  property,  valued  with  reference  to 
its  use  as  part  of  a  going  concern.  The  case 
dealing  with  the  Oklahoma  tax  [Meyer  v.  Wells 
Fargo  &  Co.,  223  U.  S.  298]  was  distinguished 
by  pointing  out  that  that  tax  could  not  be  re- 
garded as  a  property  tax,  because  it  was  to  be 
in  addition  to  another  tax  reaching  the  full 
value  of  the  company's  property  in  the  state. 
"The  law  imposing  the  present  tax  is  closely 
patterned  after  the  one  exacting  the  tax  upheld 
in  United  States  Express  Co.  r.  Minnesota,  and 
contains  the  same  declaration  that  the  tax  shall 
be  in  lien  of  other  taxes  on  tlie  property.  The 
statutes  differ  only  in  minor  details  and  are 
both  parts  of  a  general  system  which  the  state 
applies  to  railroads,  telephone  lines  and  the 
like.  So,  unless  this  tax  be  otherwise  dis- 
tinguishable, it  must,  under  the  decision  in  that 
case,  be  regarded  as  a  property  tax  and  not 
as  laid  on  the  gross  earnings." 

The  decision  in  this  case  Is  clear  authority 
for  the  system  of  taxation  Incorporated  In 
our  Constitution,  and  "the  local  view"  con- 
cerning the  same  embodied  In  that  Constitu- 
tion and  the  statutes  and  court  decisions  de- 
fining its  purpose  and  scope. 

In  a  still  later  case  the  system  adopted  by 
California  was  apparently  applied  by  the 
state  authorities  of  Nevada,  and  sustained 
by  the  Supreme  Court  of  the  United  States. 
State  v.  Wells  Fargo  &  Co.,  38  Nev.  505,  640. 
150  Pac.  836;  WeUs  Fargo  &  Co.  t.  Nevada, 
248  U,  8.  165,  39  Sup.  Ct.  62,  63  L.  Ed.  190. 
The  valuation  of  $850,000  was  sustained  as 
a  reasonable  valuation,  regardless  of  the 
method  used  In  ascertaining  its  value.  A 
valuation  of  $300  per  mile  was  placed  upon 
the  business  of  the  express  company.  This 
Involved  a  capitalization  of  (850,000,  which 
was  taken  as  the  value  for  taxation.  In  c«xi- 
nection  with  this  valuation  the  Supreme 
Court  of  Nevada  made  the  following  state- 
ment: 

"Whether  the  system  of  determining  the  val- 
uation of  appellant's  property,  applied  by  t^e 
state  board  of  assessors,  was  correct  or  not,  it 
does  not  appear  that  it  operated  to  impose  an 
excessive  valuation.  The  -fact  that  ^rroneooa 
methods  may  in  good  faith  have  been  used  to 
determine  valuations  is  immaterial,  we  think,  if 
an  excessive  valuation  did  not  result  there- 
from." 

The  Supreme  Court  of  the  United  States 
affirmed  the  decision  of  the  Nevada  court 
(Wells  Fargo  &  Co.  v.  Nevada,  248  U.  S.  166, 
39  Sup.  Ct.  62,  63  L,  Ed.  190).  stating: 

"As  construed  by  the  state  court,  the  statute 
under  which  the  tax  was  imposed  does  not  pro- 
vide for  a  privilege  or  franchise  tax,  but  only 
for  an  ad  valorem  proiierty  tax.  Acting  under 
the  statute,  a  state  board  valued  the  company'a 
personal  property,  tangible  and  intangible,  used 
in  its  expresa  business  within  the  state,  at  $300 
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per  mfle  of  line;  •  *  •  the  asaeasor  of  Hum- 
boldt county  •  *  •  inaccurately  described 
the  property  aa  consiatinK  of  the  right  to  carry 
OB  ezpreas  busineas  there. 

"Looking  only  at  that  entry  there  is  strong 
ground  for  saying  that  the  tax  was  laid  on  the 
privilege  or  act  of  doing  an  express  business 
which  was  principally  interstate.  On  the  other 
hand,  the  action  of  the  state  board,  on  which 
the  assessment  concededly  was  predicated,  in- 
dicates that  what  was  taxed  was  the  company's 
pr<9erty  in  Humboldt  county.  The  difference 
is  Tital,  for,  consistently  with  the  commerce 
danse  of  the  federal  Constitution,  the  state 
could  not  tax  the  privilege  or  act  of  engaging 
in  interstate  commerce,  but  could  tax  the  com- 
pany's property  witliin  the  state,  although 
chiefly  employed  in  such  commerce.  (Adams 
Express  Co.  t.  Ohio.  166  V.  S.  194,  220;  s.  c. 
166  n.  8.  185,  218:  Galveston,  Hbrrisbnrg  & 
San  Antonio  By.  Co.  v.  Texas,  210  U.  S.  217, 
225-227;  Cndaby  Packing  Co.  r.  Minnesota, 
246  U.  S.  450,  453.) 

"The  company  insists  that  the  state  is  eon- 
duded  by  tiie  entry  on  the  assessment  roll. 
But  the  state  court,  as  shown  in  its  opinion, 
rejects  that  view  and  holds,  in  effect,  that  the 
entry  must  be  construed  in  the  light  of  the 
itatnte  and  the  action  of  the  state  board,  and 
that  when  this  is  done  it  is  apparent  that  the 
tax  was  not  laid  on  the  privilege  or  act  of  en- 
gaging in  interstate  commerce,  but  on  the  com- 
pany's property  within  the  county.  We  per- 
ceive no  ground  for  disturbing  that  ruling.  In 
to  far  as  it  turns  on  the  authority  of  the  state 
board  and  the  assessor  under  the  statute  and 
the  relative  effect  to  be  given  to  their  acts  it 
if  not  reviewsble  here,  and  in  so  far  as  it  re- 
lates to  what  really  was  the  subject  of  the  tax 
we  think  it  was  right.  See  Cudaby  Packing 
.Co.  T.  Minnesota,  supra,  p.  454.  Evidently  the 
company  at  one  time  took  this  view  of  the  tax, 
for  in  an  amendment  to  its  answer  we  find 
an  allegation  that  the  state  board  'valued  the 
property  used  by  this  defendant  at  the  rate  or 
warn  of  $300  for  every  mile  of  railroad  over 
which  this  defendant  transacted  budness,  and 
apportioned  said  assessment  or  tax  to  the  vari- 
ous counties  of  the  state  in  accordance  with 
the  numlier  of  miles  of  such  railroads,  so  situ- 
ated within  said  county,  and  that  the  tax  herein 
sued,  for  was  not  otherwise  levied  or  assess- 
ed.'   ••    • 

"^t  also  is  asserted  that  the  atate  board  in 
valuing  the  property  acted  on  inaccurate  data 
and  applied  erroneous  standards  which  resulted 
in  a  valuatioB  so  excessive  as  to  make  the  tax 
a  harden  on  interstate  commerce.  It  is  true 
that  some  inaccurate  data  and  some  computa- 
tions following  erroneous  standards  were  pre- 
sented to  the  board  by  a  state  officer  in  sup- 
port of  a  suggestion  that  the  property  be 
valued  at  $500  or  more  per  mile  of  line.  But 
the  suggestion  was  not  adopted,  and  it  is  not 
shown  that  the  lioard's  valuation  was  based  on 
the  data  and  computations  so  presented.  Be- 
sides, if  the  valuation  was  excessive,  the  com- 
pany was  entitled  in  the  present  suit  to  show 
the  true  value  and  to  have  the  tax  reduced 
accordingly.  (B«r.  Laws  1912,  |  8604.)  An 
attempt  at  such  a  showing  was  made,  but  the 
state  court  concluded  therefrom  that  a  valua- 
tion of  $300  per  mile,  as  fixed  by  the  board, 
was  not  exeessiye.    It  may  be  that  the  showing 
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was  not  complete,  but,  even  if  so,  it  was  the 
company's  showing  and  was  all  that  was  before 
the  court  After  examining  it  we  think  it  dis- 
closes no  ground  for  condemning  the  tax  as  a 
burden  on  interstate  commerce." 

[2,  t]  It  foUowfl  from  the  foreg(^ng  ded- 
Bions  that  It  Is  proper  to  consider,  as  a  basis 
on  which' to  estaMish  tbe  value  of  plaintlflrs 
property  In  this  state,  the  earnings  derived 
from  its  property,  tangible  and  intangible, 
within  tbe  state;  and  that  -it  Is  proper  to 
consider  tbe  proportion  of  its  receipts  de- 
rived from  its  Interstate  business,  earned 
within  the  state  as  an  dement  of  that  basis. 
It  Is  also  clear  that  tbe  system  adopted  by 
our  state  Constltutlcm  for  such  apportionment 
of  interstate  earnings  Is  tbe  fairest  possible 
method  of  such  apportionment,  and  that  by 
such  method  the  state  does  not  assert  Juris- 
diction over  any  earnings  Arom  tbe  interstate 
business,  not  actually  derived  from  that  por- 
tion of  such  business  actually  conducted  with- 
in tbe  state,  and  does  not  draw  to  itself  earn- 
ings derived  from  capital  or  property  else- 
where situated.  In  short,  that  the  method 
adopted  for  tbe  ascertainment  of  local  values 
is  wholly  unobjectionable. 

[4]  The  appellant  advances  one  other  argu- 
ment In  support  of  Its  contention  that  tbe 
constitutional  system  of  taxation  is  in  reality 
a  tax  upon  tbe  gross  revenues  derived  In  part 
from  Interstate  commerce  and  not  a  tax  upon 
tbe  appellant's  property.  Tbe  contention  may 
best  be  stated  in  tbe  words  of  tbe  appellant: 

"The  facts  regarding  what  was  done  refute 
completely  the  claim  set  up  by  the  defendant 
in  his  answer  and  found  by  the  court  that  the 
property  was  taxed  at  all.  It  was  the  gross 
receipts  and  gross  receipts  only." 

The  claim  is  that  tbe  reports  of  tbe  state 
board  of  equalization  and  assessment  by  tbem 
of  appellant's  property  make  manifest  that 
the  tax  In  question  is  not  a  property  tax.  For 
tbe  purpose  of  considering  appellant's  conten- 
tion it  will  be  necessary  to  consider  the 
method  of  fixing  tbe  rate  or  percentage  of 
gross  receipts  (3  per  cent  and  later  4  per 
cent)  used  In  determining  tbe  tax. 

Before  the  new  sdieme  was  recommended 
bearings  were  had  before  this  commission  and 
all  transportation  companies,  including  plain- 
tiff, doing  business  in  this  state,  were  given 
an  opportunity  to  present  their  views  and 
tbenr  data  upon  tbe  subject  It  is,  perhaps, 
worthy  of  note  that  the  report  of  the  commis- 
sion shows  that  the  plaintiff  then  stated  that 
it  was  unable  to  comply  with  the  request  of 
the  commission  for  information  as  to  tbe 
proportion  of  its  interstate  business  ccmduct- 
ed  In  California  and  contented  itself  with  a 
protest  against  any  form  of  taxation  which 
operated  to  place  a  burden  upon  Its  interstate 
commerce. 

The  tax  commission  In  Its  report  of  1906  t» 
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Uie  L^slattire  famished  the  proper  rate  of 
taxation  based  on  the  groas  receipts  in  order 
to  properly  tax  tlie  pr(^)erty  of  the  various 
corporatioDB  involred  In  the  amendmait,  as 
follows,  to  wit; 

"In  yiew  of  the  strengrth  of  the  popular  feel- 
ing that  taxes  should  be  'equal'  and  of  the 
obTioua  and  essential  justice  of  such  a  demand, 
it  is  highly  important  to  discover  a  practical 
method  for  determining  whether  the  burden  of 
a  tax  which  it  is  proposed  to  impose  upon  thg 
gross  earnings  of  a  given  class  of  corporations 
is  the  equivalent  or  not  of  a  tax  which  might  be 
levied  under  an  ad  valorem  plan.  Such  a 
method  has  been  devised  by  this  commission. 
By  the  application  of  this  method  we  can  as- 
certain what  rate  of  tax  on  the  gross  earnings 
is  the  equivalent  of  a  given  tax  rate  on  the 
property,  and  vice  versa.  This  will  make  it 
possible  to  compare  any  proposed  gross  earn- 
ings tax  with  an  assumed  'fair'  rate  on  prop- 
erty. 

"Briefly  stated  that  method  is:  To  determine 
what  tax  rate  on  gross  earnings  is  the  equiva- 
lent of  a  given  rate  on  the  property,  for  a 
given  dass  of  public-service  corporations,  (1) 
ascertain  what  percentage  of  the  gross  earn- 
ings is  net,  (2)  ascertain  what  rate  of  interest 
would  constitute  a  fair  return  to  investors  in 
the  securities  of  the  class  of  public-service  cor- 
porations under  consideration,  then  (3)  divide 
the  percentage  of  net  earnings  by  the  rate  of 
iifterest  and  multiply  the  result  by  the  given 
tax  rate  on  property.!  ^^lis  method  is  not  as 
rigid  or  as  infallible  as  the  mathematical  state- 
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the  result  by  whatever  tax  rate  on  the  proper- 
ty we  wish  to  compare  the  gross  earnings  rate 
with.  Thus,  for  example,  if  we  wish  to  im- 
pose, in  the  form  of  a  gross  earnings  tax,  a 
burden  which  shall  be  the  equivalent  of  a  tax 
of  1^%  on  the  property,  then  in  the  case  of  a 
railroad,  taking  the  figures  assessed  above,  we 
divide  SiS  by  6  or  8,  whichever  shall  be  deter- 
mined upon  as  a  fair  rate  at  which  to  capitalize 
railroad  earnings,  and  multiply  the  result  by 
1^,  obtaining,  at  9%,  9%  as  an  equivalent 
rate  on  gross  earnings,  or  at  8%  as  a  basis  of 
capitalization,  6%%.  If  the  tax  rate  on  prop- 
erty or  capital  were  fixed  at  1%,  the  above 
rates  would  become  6%  and  i%%" 

The  commission  of  1906  also  shows  In  its 
report  the  close  approximation  between  the 
value  of  railroad  property  as  theretofore  as- 
sessed by  the  state  board  of  equalization  for 
taxati(»  purposes,  and  the  value  to  be  ascer- 
tained by  the  proposed  system.  That  portlcm 
of  the  report  Is  as  follows: 

"The  question  of  the  equity  of  the  gross  earn- 
ings tax  as  between  different  roads  can  be  test- 
ed somewhat  roughly  by  comparing  the  taxes 
now  paid  on  the  ad  valorem  plan  with  the  taxes 
that  would  be  paid  on  the~  gross  earnings  plan. 
This  is  done  in  the  following  table  for  the 
more  important  railroad  systems  of  the  state. 
It  is  not  argued  that  the  present  system  is 
equitable  as  between  the  different  roads,  but 
it  affords  the  easiest  and  most  readily  available 
basis  of  comparison: 


Tax  on 

Property. 

Present 

Syetem  1904. 

Per  Cent,  of 
all  Taxes  on 
Railroads. 

Tax  on  Gross 
Earnings  at  4 
Per  Cent.  Pro- 
posed System. 

Per  Cent,  of 
all  Taxes  on 
Railroads. 

Column  3  Ret 

duced  to  Sam* 

ToUlaa 

Column  1. 

|1,S49,42S 
S06.S71 

7S.83 

vtja 

81,608,968 
875,109 

74.17 
18.44 

$l,319.4S4JO 
828,047.60 

n.eu 

»M 

82,027 

4.08 

T1.6S8.70 

4,6M 

UBSO 

7.681 
24.421 

J7 
L20t 

<,5S2J0 
U,436.»5 

8.J97 
6.969 

Ml 
.891 

t,806 

JB8 

J8S 

4,4SS4» 

S,070.1S 

2.8S1 
8,424 
S,501 
1,700 

an 

.478 
.308 
.095 

100.00 

8,535 

14,657 

6.936 

1,266 

.124 
.721 
.341 
.062 

100.00 

6,06«J9    • 
1,102.98 

X  n,r79,174 

82,034,502 

81.779,0004)0 

ment  of  it  might  seem  to  imply.  There  is  still 
room  for  difference  of  opinion.  But  it  has  been 
found  of  great  practical  value  in  testing  the 
probable  effect  of  different  rates  on  any  set 
of  assumptions.    •    •    • 

'In  order  to  compute  what  rate  of  taxation 
on  gross  earnings  is  the  equivalent  of  a  given 
rate  of  taxation  on  the  property,  we  have  sim- 
ply to  divide  the  percentage  of  net  earnings  by 
the  assumed  rate  of  capitalization  and  multiply 

t  "Expressed  algebraically,  let  (  equal  the  tax 
rata  sought,  n  equal  the  percentage  of  net  earn- 
ings to  gross,  4  equal  the  Interest  rats  on  the  in- 
vestment, and  r  equal  the  given  tax  rate  on  prop- 
erty ;  then:  8=i^cr.   *  *  * 

}  Includes  stats,  county,  eity  and  district  taxes. 


"In  the  case  of  the  larger  roads  the  change 
of  system  would  not,  materially  alter  their 
proportion  of  the  total  taxes  on  raUroads.  But 
in  the  case  of  some  of  the  smaller  roads  the 
changes  would  be  quite  important." 


The  similarity  of  values  derived  by  the 
assessment  of  individual  items  of  property, 
and  by  adding  such  items  and  thus  ascertain- 
ing the  total  value,  and  the  system  inaugurat- 
ed by  the  Constitution,  can  be  determined  by 
a  comparliKHi  of  the  assessment  of  plaintifTs 
properties  by  the  two  methods  for  the  same 
years.  The  use  of  the  two  methods  of  valua- 
tion resulted  from  the  adoption  of  a  oonstit<>- 
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tlooal  amendment  In  1910  requiring  a  tax  to 
be  levied  upon  all  the  property  of  the  state 
for  tbe  Panama-Padflc  Exposition. 

While  the  discrepancies  between  these  two 
Talnations  Is  pointed  out  by  the  plaintiff  as 
an  evidence  of  tbe  inequality  and  excess  (rf 
tbe  percentage  tax,  the  analysis  of  tbe  figures 
by  the  Attorney  General  shows  that  the  valu- 
ations of  the  plaintiff's  property,  ascertained 
by  the  two  methods,  were  practically  identl- 
caL  In  considering  these  figures,  however, 
1^  is  important  to  bear  In  mind  that  while  the 
law  directs  that  all  property  shall  be  assessed 
at  its  full  cash  value,  as  a  matter  of  fact  ex- 
perience has  shown  that  the  assessed  value 
Is  less  than  60  per  cent  of  the  actual  value, 
or,  to  be  more  accurate,  and  use  tbe  figures 
of  the  state  board  of  equalization  in  1911, 
1912,  1913,  and  1914,  the  assessed  value  was 
45.1  per  cent,  of  the  actual  value;  In  1915, 
41.991  per  cent;   1916,  42.765  per  cent 

If  the  state  board  of  equalization  bad  certi- 
fied to  the  county  assessors  tbe  true  valuation 
ot  plalntUTs  property  instead  of  the  percent- 
age of  its  value  based  upon  tbe  system  of 
'assessment  adopted  by  the  county  assessors, 
tbe  plaintiff's  property  would  have  borne  an 
excessive  proportioa  of  the  tax.  As  stated 
by  tbe  Supreme  Court  of  tbe  nnited  States  In 
Sunday  Lake  Iron  Go.  v.  Township  of  Wake- 
field, 247  IT.  &  350,  38  Sup.  Ot  495,  62  L.  Ed. 
US4: 

'^t  most  be  regarded  as  settled  tbat  inten- 
tional systematic  undervaluation  by  atate  offi- 
cials of  other  taxable  property  in  the  same 
das*  contravenes  the  constitutional  right  of 
one  taxed  npon  the  full  value  of  his  property." 

This  court  has  recognized  such  rule  and 
has  permitted  a  recovery  of  taxes  levied  upon 
such  valuation.  Los  Angeles  Gas  &  Electric 
Co.  T.  County  of  Los  Angeles,  162  Cal.  164; 
Southern  Pacific  Land  Co.  v.  County  of  San 
Diego,  191  Pac.  931. 

In  making  the  comparisons  of  values  an- 
other fact  must  also  be  considered,  namely, 
that  the  gross  revenue  method  Includes  all 
operative  property  (Const  CaL  art  13,  {  14), 
while  the  property  valuation,  by  the  state 
board  of  equalization,  for  taxation  purposes 
according  to  the  former  plan  excludes  certain 
operative  properties,  which  are  separately 
assessed  by  the  various  local  assessors. 

For  the  purpose  of  comparison  we  will  use 
the  figures  furnished  by  the  Attorney  General 
In  his  brief  for  {dalntUTs  property: 
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To  such  Item  of  undervaluation  must  be 
added  the  operative  proi)ertles  locally  as- 
sessed. Expressed  in  terms  of  tax  the  com- 
paris<xi  Is  compiled  by  the  Attorney  General 
from  the  reports  of  the  state  board  of  equali- 
zation, and  is  shown  In  the  next  table: 

"Assessment  b7  State  Board  of  Equalization. 

"Assesament  of  Pullman  Companr's  cara  and  fran- 
chises b7  state  tioard  of  equalization  and  estimated 
amount  ot  tax  thereon  It  levied  at  average  tax  rate, 
compared  with  taxes  paid  on  basis  ot  groaa  receipts. 
These  figures  do  not  include  assessment  ot  valuable 
operative  prcvertjr  aaeeaaad  by  local 
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1911     .. 

....33.995.760 

>|243 

175.793 

$67,159.08 

1913     .. 

....  8,070.«64 

>  3.S3 

77.687 

68,619.98 

1913     .. 

....  $.Z70.24« 

>  3.BS 

83.391 

83,243.66 

1911     .. 

....  S. 469.920 

•   2.90 

100.338 

88,056.06 

1915     .. 

....  t.913,2S3 

•   2.91 

84.778 

73,209.40 

1916     .. 

....  3,6«g,023 

•   2.824 

100.196 

82,116.94 

'  state  Board  ot  Siqualtzatton  special  report  ot  1912. 

*  State  Board  ot  Equalization  special  report  ot  1913. 
'  State  Board  ot  Equalization  special  report  ot  1912, 

revised  by  special  committee  ot  1916. 

<  Estimated  on  bails  report  ot  Tax  Commission  ot 
1916-17. 

>  Report  ot  Tax  Commission,  1915-17. 

*  Report  of  Tax  Commission,  1916-17." 

The  foregoing  tables  will  make  it  dear 
that  the  plaintiff  baa  not  been  unfairly  treat- 
ed by  the  state,  although  it  Is  well  to  note 
that  the  plaintiff  in  Its  complaints  herein  does 
not  raise  the  issue  of  overvaluation  and 
makes  no  allegation  of  excessive  tax  as  com- 
pared with  the  value  of  property  taxed.  The 
valuations  presented  in  plalntlfTs  argument 
were  all  derived  from  the  work  of  the  officers 
of  tbe  state,  and  the  figures  are  only  relevant 
as  showing  that  the  state  system  of  taxation 
was  based  In  fact  as  well  as  in  name,  upon 
the  value  of  plaintiff's  property  In  the  state, 
and  as  further  Illustrating  tbat  interstate 
commerce  carriers  have  not  been  made  to 
bear  an  undue  proportion  of  the  burden  of 
taxation. 

In  view  of  onr  conclusion  on  this  branch  of 
the  caFC,  it  will  be  unnecessary  to  consider 
or  determine  the  extent  to  which  the  taxing 
power  of  tbe  state  may  be  exercised  in  tbe 
event  that  the  burden  upon  the  property  of 
interstate  commerce  carriers  Is  out  of  all 
reasonable  proportion  to  that  Imposed  upon 
the  property  of  others  within  the  state. 


Assessed 
Tear.  Value. 

mi  $2,995,760 

1912  3,070.654 

atS  3,270.24t 

014  3.469.920 

ins  2,913.253 

mt  ...............  3,648,033 


Percentage  ot 
Actual  Value. 

46.1 
46.1 
46.1 
4S4 
43. 

43.n 


Actual  Valu*. 

36,642.438 
6,808,600 
7,361,000 
7,871,600 
«,93e.30O 
t.300,000 


Value  Ascertained 
from  Percentage 
Oross  Receipts. 

35,020,U2 
6,148,426.13 
7,238,679.13 
7,227.781.25 
6,009,143.81 
1^793,000 


Cnder-Valuatlon 
by  Latter 
Method. 

tl,620,000.00 

660,073.87 

U.431.U 

353.819  JS 

927,166.22 

1.508,000.00 
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We  caimot  see  tbat  the  vaUdlty  of  that  por- 
tion of  the  act  (Stats.  1911,  pp.  630,  648.  f  21), 
declaring  a  forfdtare  of  the  right  of  a  for- 
eign corporation  to  do  business  In  the  state 
If  taxes  are  not  paid,  Is  Involved  In  this  ac- 
tion to  recover  taxes  already  paid. 

Judgment  affirmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  OTj- 
NBX,  J.;  8I.OANB,  J.;  SHAW,  J.;  I/EN- 
NON,  J.;  liAWLOB,  J. 


(51  C«l.  App.  647) 

BERQE8  V.  GUTHRIE.     (Civ.  3497.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 2,  California.  Feb.  24,  1921.  Rehear- 
ing Denied  March  25,  1921.  Hearing  Denied 
by  Bnpreme  Court  April  26,  1921.) 

1.  Mnnidiiai  oorporatlons  «=3705(l I)— Plain- 
tiff's violatloa  of  speed  ordinance  bars  re- 
eovery  only  If  it  oontribnted  to  oollUlon. 

Thf  violation  of  an  ordinance,  limiting  the 
speed  at  which  an  automobile  may  be  driven  on 
the  dty  streets,  is  negligence  per  se,  but  it  bars 
recovery  for  injuries  to  the  automobile,  so  driv- 
en only  In  case  the  speed  contributed  to  the 
accident  which  caused  the  injury. 

2.  Munielpal  oorporatlons  «=>705( 1 1)— Plain- 
tiff's violation  of  speed  ordlnanoe  held  to  have 
oontrlbulted  to  aooldent. 

Where  it  appeared  that  plaintift  drove  his 
automobile  across  a  street  intersection  when 
his  view  to  the  left  was  obstructed  by  a  passing 
street  car  and  automobile,  at  a  speed  exceeding 
that  permitted  by  a  city  ordinance  when  the 
view  was  obstructed,  and  that  he  collided  with 
defendant's  automobile,  which  came  suddenly 
from  behind  the  meeting  automobile,  and  which 
would  have  crossed  the  intersection  ahead  of 
plaintiff  if  the  latter  had  been  going  at  a 
lawful  speed,  plaintiiTB  violation  of  the  speed 
ordinance  contributed  to  the  accident,  and  he 
cannot  recover  therefor. 

8.  Appeal  and  error  «=>I93(4)— General  alle- 
gation of  oontrtbutory  Bsollgence  sufficient, 
If  not  demnrred  to. 

An  allegation  in  the  answer  and  cross- 
complaint  that  plaintiff  was  careless  and  negli- 
gent, and  that  his  injuries  were  proximately 
caused  by  said  carelesancgs  and  negligence,  is 
sufficient  on  appeal,  where  there  was  no  demnr- 
rer,  either  general  or  special. 

Appeal  from  Superior  (3ourt,  City  and  Conn- 
ty  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  B.  R.  Berges  against  George 
Guthrie,  for  damages  for  injuries  caused  by 
an  automobile  collision.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Cliarles  W.  Haswell,  of  San  Francisco,  for 
appellant 

■    Hanklns  ft  Hanklns,  of  San  Francisco,  for 
respondent 


IiAl«GDON,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  against  him  for 
$583.  The  action  was  to  recover  for  the 
amount  of  damage  caused  to  plalntifTs  anto- 
mOblle  by  reason  of  a  collision  between  it 
and  the  defendant's  automobile.  The  cause 
was  submitted  to  the  court  sitting  without  a 
Jury. 

On  May  -29,  1918,  plalntiflT  was  operating 
his  automobile  in  a  northerly  direction  on 
the  east  side  of  Potrero  avenue  in  the  dty 
and  county  of  San  Francisco.  According  to 
plaintiff's  testimony,  at  the  time  he  reached 
the  intersection  of  Twenty-Third  street  and 
Potrero  avenue  he  saw  a  street  car  on  Potrero 
avenue,  about  at  the  middle  of  the  intersec- 
tion of  the  two  streets,  and  an  automobile 
closely  following  the  street  car,  traveling 
southerly.  Plaintiff  testified  that  defendant's 
automobile  came  from  behind  the  street  car 
and  the  automobile  following  it;  that  the 
defendant's  car  came  from  Twenty-Third 
street  where  it  intersects  the  west  line  •f 
Potrero  avenue,  and  attempted  to  cross  into 
Twenty-Third  street  where  it  Intersects  th« 
east  line  of  said  street  (Twenty-Third  btreet 
intersects  Potrero  avenue  on  its  east  side  ac 
a  point  south  of  the  piolnt  where  it  inter- 
sects said  Potrero  avenue  on  its  west  side. 
In  other  words,  Twenty-Third  street  does  not 
run  directly  through  Potrero  avenue  at  right 
angles,  but  breaks  off,  and  In  order  to  con- 
tinue in  Twenty-Third  street  after  crossing 
Potrero  avenue  going  east  one  must  go  a  few 
feet  south.  This  configuration  of  the  streets 
is  a  necessary  element  in  the  situation  pre- 
sented in  this  case.)  The  cars  of  plaintiff 
and'  defendant  were  proceeding  at  about  the 
same  rate  of  speed,  which  was  variously 
estimated  by  witnesses — but,  let  us  say,  was 
approximately  20  miles  an  hour.  When  de- 
fendant's car  loomed  into  plaintiff's  view,  it 
was  but  a  few  feet  away  from  plaintiff,  and, 
according  to  his  testimony,  "coming  right  at 
him."  Both  drivers  then  attempted  to  avoid 
a  collision,  the  defendant  by  whirling  his  car 
around  facing  north,  and  driving  it  upon  the 
sidewalk  on  Potrero  avenue  and  against  a 
wall  Inclosing  the  dty  and  county  hospital, 
and  the  plaintiff  by  swinging  to  his  right  and 
onto  the  sidewalk  on  the  northerly  line  of 
Twenty-Third  street  dashing  his  car  into  a 
Are  hydrant  and  against  the  wall  of  said 
dty  and  county  hospital.  Plaintiff  testified 
that  the  defendant's  car  struck  his  left  rear 
fender  before  the  cars  reached  the  sidewalk. 
Both  cars  were  damaged  somewhat  by  the 
Impact  of  the  two  cars,  but  mainly  by  crash- 
ing into  the  wall. 

[1]  The  appellant's  main  contention  upon 
this  appeal  Is  that  the  plaintiff  was  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
by  reason  of  the  fact  that  the  evidence  shows 
him  to  have  been  going  at  the  rate  of  20  miles 
an  hour.     It  is  contended  such  speed  of  20 
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inQes  kn  boor  was  a  Tiolatlon  of  tbe  provl- 
BtoDB  of  the  state  motor  veblde  act  and  of 
ordinance  No.  1867  of  the  city  and  county  of 
San  Frandaco  under  the  drcumstances  of 
this  case,  and  that  such  Tiolatlon  of  law 
made  plaintiff  negligent  per  se.  It  Is  well 
settled  that  the  violation  of  an  ordinance  Is 
conduslve  evidence  of  negligence  in  this  state. 
Sciagg  T.  Sallee,  24  Gal.  App.  144,  140  Pac. 
706.  Bat  it  is  eqaaUy  well  setUed  that  the 
prindple  has  this  limitation: 

"The  act  or  omission  must  have  contributed 
directly  to  the  injury,  or,  however  .improper  or 
illegal  it  may  have  been  in  the  abstract,  no  ac- 
tion for  damages  can  be  founded  upon  it."  Wil- 
liams V.  Southern  Pac.  Co.,  173  Cal.  at  page 
540,  100  Pac.  at  page  668. 

See,  also,  Dtlscoll  v.  Cable  Railway  Co., 
97  Cal.  at  page  565,  32  Pac.  591,  33  Am.  St. 
Rep.  203 ;  McKune  v.  Santa  C)ara  M.  &  U 
Oo.,  UO  Cal.  at  page  486,  42  Pac.  980 ;  Fenn 
V.  Clark,  11  Cal.  App.  at  page  81,  103  Pac. 
944;  Stein  v.  Dnlted  BaUroads,  159  Cal.  368, 
113  Pac.  663. 

[2]  PlalnUff  himself  testified  that  his  car 
was  going  at  the  rate  of  approximately  20 
mllea  an  hour  as  he  approached  and  crossed  •■ 
the  street  where  the  colUslOD  took  place.  | 
^e  state  motor  vehlde  law  provides  that 
no  person  shall  drive  or  operate  a  motor 
vehlde  at  a  speed  greater  than  15  miles  an 
hour  In  approaching  or  traversing  an  Inter- 
secting highway,  when  the  operator's  view 
of  the  road  or  railway  tratUc  Is  obstructed. 
Section  S7  of  Ordinance  1857  of  the  dty  and 
county  of  San  Frandaco  provides  that  no 
person  shall  <q;)erate  or  drive  a  motor  or 
other  veblde  on  any  public  highway  at  a 
greater  rate  of  speed  than  10  miles  an  hour, 
where  the  operator's  or  diauffeur's  view  of 
the  rood  traffic  to  obstructed  either  upon 
approacbing  an  Interaectlng  way  or  in  trav- 
ersing a  crossing  or  Intersection  of  ways. 

Plaintur  testified  that  at  the  time  he  reach- 
ed the  intersection  of  the  streets,  he  saw  a 
street  ear  on  Potrero  avenue,  about  the  mid- 
dle of  the  Intersection  of  the  two  streets, 
and  an  automobile  closely  following  the  street 
car,  both  traveling  southerly.  Defendant's 
automobile  came  from  behind  these  two 
vehides,  and  from  the  left  of  the  plaintiff, 
and  could  not  be  seen  by  plaintiff  until  it 
emerged  from  behind  the  street  car,  directly 
in  tbe  path  of  plaintiff.  It  is  beyond  dis- 
pute, therefore,  that  a  street  car  blocked 
plaintUTs  view,  and  that  he  was  required  to 
lessen  bis  speei  because  bis  view  of  the 
road  traffic  was  obstructed.  This  be  did  not 
do,  according  to  his  own  admissions,  and  his 
failarc  in  this  regard  constituted  negligence 
on  bis  part  as  a  matter  of  law. 

Tbe  further  question  as  to  whether  such 
negligence,  under  the  drcumstances  here  pre- 
sented, would  bar  a  recovery,  is  answered, 
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we  think,  by  flie  oaae  of  Cook  v.  Miller,  175 
CaL  497,  166  Pac.  316.  That  case  presented 
a  situation  where  the  defendant  "cut  across 
a  corner"  in  violation  of  an  ordinance,  and 
the  plaintiff  also  violated  an  ordinance  by 
swerving  to  the  right  to  t>ass  a  wagon,  in- 
stead of  to  tbe  left    The  court  said: 

"If  he  had  not  passed  to  the  right  of  the  wag- 
on be  would  not  have  struck  the  aotomobile. 
So,  also.  If  the  defendant  bad  turned  tbe  cor- 
ner by  going  to  the  right  of  the  intersection, 
his  automobile  would  not  have  been  struck  by 
the  motorcycle.  The  disobedience  of  the  ordi- 
nance by  both  of  them  brought  on-this  acddent. 
It  was  the  result  of  their  concurrent- negli- 
gence, the  negligence  of  each  was  a  proximate 
cause,  and  each  contributed  to  the  injury." 

In  tbe  present  case,  if  the  defendant  had 
not  recklessly  emerged  from  behind  the  street 
car  without  waiting  to  see  whether  an  auto- 
mobile was  approaching  from  his  right,  which 
would  have  the  right  of  way,  he  would  not 
have  struck  the  plaintiff.  On  the  other  h^nd. 
If  the  plaintiff  had  slackened  his  speed  upon 
approaching  tbe  crossing,  where  his  view  of 
the  road  traffic  was  obstructed  by  tbe  street 
car  and  automobile  following  it,  defendant 
would  have  cleared  the  street  before  plain- 
tiff reached  the  point  of  collision,  or  plain- 
tiff would  have  had  time  and  space  to  turn 
safely  to  his  right  Into  Twenty-Third  street, 
and  thus  have  avoided  the  accident  when  he 
saw  the  danger  Impending,  it  appears,  there- 
fore, that  the  situation  here  to  closely  anal- 
ogous to  the  facts  in  the  case  of  Cook  v.  Mill- 
er, supra,  and  that  the  disobedience  of  tbe 
ordinance  by  both  plaintiff  and  defendant 
brought  about  the  acddent;  the  negligence 
of  each  being  a  proximate  cause.  Under  sndt 
circumstances  tbe  plaintiff  sbonld  not  re- 
cover. 

(3]  Respondent  points  out  that  the  defend- 
ant in  bis  answer  merely  pleads  contributory 
negligence  In  general  terms,  alleging : 

"That  plaintilf  was  guilty  of  carelessness  and 
neglif^ence  in  and  about  the  matters  set  forth 
in  said  complaint,  and  that  any  injuries  or  dam- 
ages sustained  by  plaintiff  at  said  time  and 
place,  if  any,  were  proximately  caused  by  said 
carelessness  and  negligence,  and  that  said  care- 
lessness and  negligence  proximately  contributed 
there^." 

Defendant  alto  alleged  "that  said  acddent 
happened  solely  through  the  carelessness  and 
negligence  of  said  plaintiff,"  and  that  the 
automobile  of  the  plaintiff  "was  so  negligent- 
ly and  carelessly  run  and  operated  by  said 
plaintiff  as  to  force  the  said  automobile  of 
said  defendant  upon  and  over  the  sidewalk 
at  or  near  the  intersection  of  said  Potrero 
avenue  and  said  Twenty -Third  street."  There 
was  no  demurrer,  either  general  or  spedal, 
to  this  answer  and  cross-complaint,  and 
plaintiff  cannot,  under  such  drcumstaaoea, 
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upon  appeal,  ccHnpIaIn  that  tbe  specific  acts 
constituting  tbe  negligence  were  not  set  fortb. 
The  Judgment  Is  leversed. 

We    concur:      NOCBISJBl,    J.;     STUBTB- 
VANT,  J. 


(SI  Cal.  App.  688) 

JOHNSON  et  al.  V.  CRABBE.     (CIv.  3704.) 

(District  Conrt  of  Appeal,  First  District,  Divi- 
sion  2,  California.    March  8,  1921.) 

Judgment  ^=3445— Facts  relied  on  for  annul- 
ment of  Judgment  held  res  Judicata  between 
parties. 

Where  the  facts  set  np  in  suit. to  annul  a 
judgment  previously  entered  against  plaintiffs 
in  an  action  in  which  defendant  was  plaintiff 
were  decided  adversely  to  plaintiffs  in  an  action 
in  the  superior  court,  from  which  no  appeal 
was  taken,  and  which  had  become  final  before 
entry  of  judgment  in  the  present  action,  the 
questions  raised  in  the  present  action  are  res 
judioata  between  the.  parties,  and  the  facts 
cannot  be  inquired  into  anew. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  F.  J.  Murasky, 
Judge. 

Action  by  Jennie  B.  Johnson  and  others 
against  John  H.  Crabbe.  From  judgment  for 
defendant,  plaintiffs  appeaL    AfiHrmed. 

Daniel  O'Connell,  of  San  Francisco,  for  ap- 
pellants. 

John  H.  Crabbe,  of  San  Francisco,  for  re- 
spondent. 

LANGDON,  P.  J.  This  Is  an  appeal  by  the 
plaintiffs  from  a  judgment  against  them  in 
an  action  brought  by  them  to  annul  a  judg- 
ment previously  entered  against  them  in  an 
action  in  which  the  defendant  herein  was 
plaintiff  and  the  plaintiffs  herein  were  de- 
fendants. The  complaint  alleged  that  on 
March  6,  1916,  John  H.  Crabbe,  defendant 
herein,  commenced  an  action  for  $208  against 
Johnson  and  O'Connell  In  the  justices'  court. 
Tbe  details  of  tbe  proceedings  had  In  said 
Justices'  court  are  then  alleged,  and  the  fact 
of  tbe  entry  of  a  default  judgment  in  said 
action  against  said  Johnson  and  O'Connell 
on  April  6,  1916,  and  the  Issuance  and  levy 
of  an  execution  thereunder.  It  is  also  al- 
leged that  said  Johnson  and  O'Connell  filed 
an  undertaking  on  appeal,  staying  execution 
on  said  judgment;  that  upon  appeal  to  tbe 
superior  court  said  Judgment  of  the  justices' 
court  was  afiirmed.  The  complaint  is  volumi- 
nous, and  contains  much  argumentative  mat- 
ter upon  tbe  effect  of  the  various  rulings  and 
orders  made  by  the  justices'  court  and  by 
tbe  superior  court,  the  general  purport  of  the 
argument  being  that  the  judgment  of  the  jus- 
tice's court  was  void  for  irregularities,  and 
that  the  action  of  the  superior  court  in  affirm- 


ing said  Judgment  was  also  void,  because  It 
affirmed  a  void  Judgment  The  prayer  & 
"that  said  Judgment  of  the  superior  court, 
and  also  said  Judgment  of  the  justices'  court 
be  canceled  and  annulled,  and  that  tbe  de- 
fendant, his  agents,  servants,  and  assigns  be 
restrained  and  enjoined  from  commencing 
or  prosecuting  any  action  or  proceedings 
whatever  for  the  enforcement  or  collection  of 
said  judgment  or  said  undertaking  on  appeal 
staying  said  execution." 

The  second  count  alleges  that  tbe  under- 
taking staying  execution  on  appeal  which 
plaintiffs  caused  to  be  filed  in  tbe  justices' 
court  was  procured  by  the  representations  of 
Crabbe  that  he  had  recovered  a  judgment 
against  said  J(Anson  and  O'Connell  and  had 
levied  execution  thereunder  upon  the  bank 
accounts  of  said  Johnson  and  O'Connell; 
that  the  said  conduct  of  said  Crabbe  was 
menace  and  duress  towards  the  plaintiffs,  and 
tbe  representation  and  allegation  that  be  had 
a  good  and  valid  judgment  and  execution 
against  plaintiffs  were  false  and  fraudulent 
in  that  he  had  no  judgment,  the  said  Judg- 
ment being  a  void  judgment,  etc.  It  is  then 
alleged  that  said  Crabbe  is  prosecuting  an 
acti<Hi  in  the  justices'  court  on  said  under- 
taking. It  Is  prayed  that  said  undertaking  bo 
set  aside  and  canceled,  and  Crabbe  restrained 
and  enjoined  from  proceeding  with  any  action 
on  said  jmdertaklng. 

The  defendant  Crabbe  denied  all  the  mate- 
rial allegations  of  the  complaint,  and,  as  one 
of  bis  affirmative  defenses,  alleged  that  at  the 
time  of  the  filing  of  the  complaint  herein 
there  was  pending  In  the  superior  court,  de- 
partment No.  2  thereof,  an  action  numbered 
79792,  wherein  the  parties  plaintiff  and  party 
defendant  were  the  same  parties,  respective- 
ly, as  the  parties  plaintiff  and  party  defend- 
ant in  the  present  action ;  that  tbe  cause  of 
action  Involved  in  said  action  No.  79792  was 
identical  with  and  the  same  as  the  cause  of 
action  attempted  to  be  alleged  in  the  present 
action ;  and,  that  in  said  action  79792,  so  In- 
volving the  same  questions  of  law  and  fact 
between  the  same  parties  plaintiff  and  de- 
fendant, judgment  in  favor  of  defendant  was 
duly  given,  made,  and  entered,  and  that  such 
judgment  is  an  adjudication  of  tbe  rights 
of  the  respective  parties  In  the  present  ac- 
tion, and  the  questions  involved  in  the  presoit 
action  are,  therefore,  rea  adjudlcata  as  be- 
tween tbe  parties  plaintiff  and  defendant 
herein. 

The  record  in  said  action  No.  79792  was 
admitted  into  evidence  In  tbe  pre^nt  action, 
and  while  it  is  not  included  In  the  transcript 
on  appeal,  and  is  not  before  this  court,  tbe 
trial  court  found  with  reference  thereto 
that— 

"Complaint  tberefai  (action  No.  797^)  was 
filed  on  February  7,  1917,  in  said  superior 
court,  and  that  thereafter,  and  on,  to  wit,  the 
9th  day  of  March,  1917,  a  general  demurrer  of 
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■aid  John  H.  Crabbe  interposed  to  aaid  com- 
plaint was  sustained,  and  the  plaintiffs  were 
allowed  time  to  amend;  that  the  plaintiffs  did 
not  file  the  amended  complaint  within  the  time 
allowed  by  law  and  the  order  of  the  coort,  or 
at  any  other  time,  or  otherwise,  or  at  all;  and, 
that  thereafter,  and  on,  to  wit,  the  27th  day 
of  April,  1817,  jodgment  for  costs  was  render- 
ed in  favor  of  the  defendant,  to  wit,  John  H. 
Orabbe,  in  said  action  No.  79792;  and  that  the 
said  judgment  was  fnlly  paid  and  discharged 
on  the  16th  day  of  Jnne,  1917;  that  no  appeal 
has  been  taken  from  said  judgment,  and  that 
said  judgment  in  said  action  No.  79792,  baa 
become,  and  is  now,  final.  And  the  coort  fur- 
ther finds  that  the  parties  plaintiff,  and  the 
party  defendant  in  said  action  No.  79792  in  the 
above-entitled  court  were,  and  are,  the  same 
parties  plaintiff  and  defendant,  respectively,  as 
in  this  action,  to  wit  No.  82038,  in  the  above- 
entitled  court,  and  that  the  relief  sought  in  said 
action  No.  79792  was  the  same  as,  and  identi- 
cal with,  the  relief  sought  in  this  action,  to  wit 
No.  82038  in  the  above-entitled  court,  and  that 
the  pretended  caose  of  action  in  each  case  is 
the  same." 


Under  tills  state  of  facts,  most  of  the  mat- 
ters argued  by  the  appellants  In  their  brief 
have  no  bearing  whatever  upon  the  question 
presented  to  this  court  upon  this  appeaL  We 
are  not  concerned  with  the  errors.  If  any, 
committed  in  the  justices'  court;  that  judg- 
ment has  been  affirmed  by  the  superior  court 
The  involved  facts  set  up  In  the  present  case, 
and  urged  as  grounds  for  the  annullment  of 
the  judgments  of  the  justices'  and  superior 
courts,  were  decided  adversely  to  appellants 
in  an  action  In  the  superior  court,  from  which 
no  appeal  has  ever  been  taken,  and  which  had 
become  final  before  the  entry  of  judgment  in 
the  prercnt  action.  Clearly,  undtt  the  above- 
quoted  finding  of  the  trial  court,  the  ques- 
tions Involved  In  the  present  action  were  res 
adjudlcata  between  the  parties,  and  the  facts 
could  not  be  inquired  into  anew. 

The  judgment  is  affirmed. 


HICKET  v.  AXaiE! 
(1»T  P.) 
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We     concur: 
NOURSH  3. 


STURTEVANT,  3. 


(il  Cal.  App.  595) 

HICKEY  V.  ALGIE. 


(Civ.  3678.) 


(District  Court  of  Appeal,  First  District,  Divl- 
sioa  1,  California.     Feb.  28,  1921.) 

I.  Judgment  ^»497(2)— Redtal  of  appearance 

raises  presumption  thereof,  though  proof  la 

Judgment  roil  Is  Incomplete. 

In  a  suit  to  quiet  title  as  against  the  lien 

of  a  judgment,  where  the  judgment  recited  that 

the  defendant  appeared  generally  and  failed  to 

demnr  or  answer,  it  will  be  presumed  that  there 

was  a  general  appearance,  though  the  proof  of 

that  fact  in  the  judgment  roll  is  incomplete; 

there  being  nothing  to  contradict  such  recital. 


2.  Appeal  aid  error  «s»l79(f)— In  suit  to 
quiet  tltl^  question  of  hooiestead  not  oen- 
sldered  when  pleadings  and  findings  silent  on 
the  subject. 

In  a  suit  to  quiet  title  as  against  the  lien 
of  a  judgment,  plaintiff's  daim  of  homestead 
will  not  be  passed  on  where  the  pleadings  and 
findings  are  silent  on  the  subject  of  homestead, 
and  it  appears  only  incidentally  that  there  was 
a  homestead  claim  in  the  former  action  in 
which  the  judgment  was  recovered. 

3.  Appeal  and  error  <3=>I07I  (6)— Refusal  to 
find  on  partioular  question  not  reversible  er- 
ror, when  conclusion  and  Judgment  not  af- 
fected. 

In  a  suit  to  quiet  title  as  against  the  lien 
of  a  judgment,  the  court's  refusal  to  make  any 
finding  as  to  the  ownership  of  one  of  the  lots, 
apparently  for  want  of  necessary  parties,  was 
not  reversible  error,  where  the  conclusion  and 
judgment  in  favor  of  defendant  would  have 
been  the  same,  though  court  had  found  plaintiff 
to  be  the  owner  of  such  lot 

4.  Quieting  title  <8=»7  (4)— Relief  not  granted 
as  against  Judgment  without  showing  of  de- 
fense, or  that  Judgment  was  not  Just. 

Equity  will  not  quiet  plaintiff's  title  as 
against  the  lien  of  a  judgment  for  irregularity 
or  defect  in  the  service  of  process,  in  the  ab- 
sence of  any  averment  or  proof  that  plaintiff 
had  any  defense  on  the  merits,  or  that  the 
judgment  was  not  in  fact  just  especially  where 
limitations  have  run  against  the  note  on  which 
the  judgment  was  recovered. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Monroe,  Judge. 

Suit  to  quiet  title  by  Cora  M.  Hickey 
against  Matthew  Algie.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Afiirmed. 

Wm.  Crawford,  of  Los  Angeles,  for  appel- 
lant 
£1.  A.  Lane,  of  Los  Angeles,  foi  resitondent 

WASTE,  P.  J.  PlainUff  brought  this  suit 
to  quiet  title  to  four  lots  of  land  In  a  desig- 
nated tract  in  the  dty  of  Inglewood.  The 
defendant  had  judgment,  and  plaintiff  has 
appealed.  The  particular  object  of  the  suit 
Is  to  remove  a  cloud  of  an  alleged  "pretend- 
ed Judgment"  against  the  appellant,  obtained 
by  the  respondent  In  a  previous  action  In  the 
same  court  entitled  Algie  v.  Buck  (the  for- 
mer name  of  the  present  plaintiff),  and  which 
judgment  was  docketed  In  the  superior  court 
of  Los  Angeles  county,  wherein  the  real  es- 
tate is  located. 

It  is  alleged  in  the  complaint: 

"That  said  pretended  judgment  was  obtained 
by  a  representation  made  to  the  court  that  the 
defendant  therein  bad  appeared  in  the  action, 
when  in  fact  the  defendant  therein  had  not 
appeared,  nor  had  an  attorney  appeared  for 
her,  nor  had  she  been  served  with  the  sum- 
mons therein,  and  the  said  judgment  was  ob- 
tained without  any  knowledge  thereof  on  the 
part  of  the  plaintiff  herein." 
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The  trial  conrt  foand  tbat  defendant, 
idalntiff  and  appellant  here,  did,  as  a  matter 
of  fact,  appear  generally  in  the  former  ac- 
tion, and  that  by  reason  of  said  Judgment 
tMB  respondent  has  a  lien  upon  three  of  the 
plaintiCTs  lots.  Appellant  contends  that  this 
finding  Is  not  supported  by  the  evidence,  and 
has  appealed  from  the  judgment. 

It  is  the  claim  of  the  appellant  that  there 
la  nothing  la  the  record  of  the  former  case 
fr<«n  which  it  can  be  said  that  the  court  bad 
Jurisdiction  of  her  person  In  that  action, 
thereby  enabling  it  to  render  Judgment 
against  her.  There  is  no  merit  In  the  con- 
tention. The  evidence  is  brought  here  In  a 
bill  of  exceptions  which  includes,  among  oth- 
er matters,  the  papers  constituting  the  Judg- 
ment roll  in  the  action  of  Algie  y.  Buck.  At 
the  time  of  the  filing  of  the  complaint  and 
.  iBsnance  of  summons  in  that  action  an  at- 
tachment was  issued  and  levied  upon  real 
Vropertj  which  Cora  M.  Buck,  defendant  in 
the  action,  claimed  as  a  homestead.  She  du- 
ly gave  and  served  notice  by  her  attorney 
that  she  would,  at  a  time  designated,  move 
the  superior  court  for  an  order  setting  aside 
the  levy  of  the  writ  of  attachment  and  dis- 
solving the  same,  upon  the  ground  that  the 
levy  was  made  on  exempt  property.  At  the 
hearing  of  the  motion  she  appeared  in  court 
by  her  attorney,  and  in  support  of  her  con- 
tentions offered  in  evidence  a  declaration  of 
homestead.  The  eourt  held  the  declaration 
insufficient,  and  denied  the  motion.  On  the 
order  of  the  attorney  for  plaintiff  in  the  ac- 
tion, and  upon  his  filing  an  affidavit  of  ap- 
pellant's "general  appearance,"  her  default 
was  entered.  The  manner  of  her  appearance 
was  alleged  to  be  her  giving  and  serving  up- 
oa  the  attorney  for  the  plaintiff  notice  of  her 
motion  for  the  setting  aside  of  the  levy  and 
her  appearance  in  court  in  support  of  the 
motion.  The  court  subsequently  rendered 
Judgment  against  her,  which  was  duly  en- 
tered, ^niere  also  appears  to  have  been  at- 
tached to  the  complaint  in  the  action  a  mem- 
orandum by  the  clerk,  reciting  that  the  de- 
fendant had  been  regularly  served  with  pro- 
cess, and  had  failed  to  appear,  and  that  her 
default,  therefore,  had  been  entered.  The 
tnmmona  does  not  appear  to  have  been  in- 
dnded  in  the  judgment  roll. 

What  constitutes  an  appearance  in  an  ac- 
tion in  this  state  was  very  recently  consid- 
ered by  the  Supreme  Court  In  Davenport  v. 
Superior  Court  of  Imperial  County,  191  Fac. 
•11,  in  which  the  court  said: 

"An  act  of  a  defendant  by  which  he  intention- 
tl[j  aubmits  himself  to  the  juriadictlon  of  the 
court  in  that  action  for  the  purpose  of  obtain- 
ing any  ruling  or  order  of  the  court  going  to 
the  merits  of  the  case,  as,  for  example,  a  mo- 
tion to  strike  out  part  of  the  complaint,  or  the 
making  of  sUpulationB,  as  in  the  cages  abova 
mentioned,  which  may  reasonably  be  construed 
to  imply  that  the  court  has,  in  that  action,  ac- 
«iuz«d  Jurisdiction  of  the  person  of  the  de- 


fendant, wtD  be  eqnivalent  to  an  appearance, 
although  not  strictly  in  accordance  with  tb» 
terms  of  section  1014."    Code  Civ.  Proc. 

[1]  But,  whether  or  nort  the  facts  thus  far 
established  in  this  case  constituted  an  ap- 
pearance by  this  appellant,  as  defendafit  la 
the  former  action,  of  such  general  character 
as  to  warrant  the  entry  of  her  default  there- 
in, becomes  a  wholly  immaterial  questiop  in 
the  face  of  a  recital  in  the  Judgment  wbl(d> 
followed,  to  the  effect  that — 

The  defendant  "appeared  generally,  and  hav- 
ing failed  to  demur  or  answer  to  plaintiff's 
complaint,  the  legal  time  for  answering  having 
expired,  -  and  no  answer  or  demurrer  having 
been  filed,  the  default  of  the  defendant  was 
duly  entered  according  to  law." 

There  is  absolutely  nothing  in  the  record, 
either  in  the  judgment  roll  of  the  former  ac- 
tion or  tn  the  other  evidence  contained  in  the 
present  bill  of  exceptions,  to  contradict  this 
redtah  Appellant  merely  relies  upon  her 
contention"  that  the  affidavit  of  her  appear- 
ance in  connection  with  the  motion  to  set 
aside  the  attachment  is  not  sufficient  evi- 
dence to  warrant  the  court  in  now  saying 
that  she  appeared  generally  in  the  other  ac- 
tion. But  a  general  appearance  in  an  action 
can  be  made  in  any  number  of  ways.  Daven- 
port T.  Superior  Court,  supra.  How  it  was 
made  In  the  instant  case,  and  what  proof 
was  made  of  the  fact,  assuming  for  the  pur- 
pose of  argument  only  that  the  facts  appear- 
ing were  not  sufficient,  does  not  appear  and 
is  immaterial.  It  has  long  been  the  rule  In 
this  state 'tl)at  in  such  cases,  if  the  proof  of 
service  of  process  or  of  an  appearance  in  an 
action  is  on  Its  face  incomplete,  yet  the 
court  in  its  Judgment  states  tbat  service  was 
complete  or  the  appearance  sufficient,  "it  will 
be  presumed  that  other  proof  than  that  con- 
tained in  the  Judgment  roll  was  made,  for 
not  to  80  presume  would  be  to  deny  to  the 
record  that  absolute  verity  which  must  be 
accorded  to  it"  Hahn  t.  Eelly,  34  Gal.  391, 
408,  419,  420,  94  Am.  Dec.  742,  the  leading 
case  on  the  subject  in  this  Jurisdiction. 

After  the  Judgment  was  docketed  the 
plaintiff  in  the  former  action  took  certain 
steps  looking  to  an  appraisement  of  the  prop- 
erty of  the  appellant,  claimed  by  her  as  a 
homestead.  She  appeared  in  open  court  by 
the  attorney  who  had  previously  represented 
her  in  the  attachment  proceedings,  and  re- 
sisted the  application  for  the  appointment  ot 
appraisers,  which  was  denied.  Subsequent- 
ly, she  made  and  pressed  a  motion  to  vacate 
and  set  aside  the  sale  of  lot  10,  one  of  the 
lots  In  question  here,  which  had  been  sold 
under  execution,  upon  the  ground  that  the 
property  was  a  portion  of  her  homestead. 
The  court  granted  tliis  motion.  The  re- 
spondent here  claims  tbat  by  taking  theee 
steps  api)ellant  subjected  herself  to  the  Ju- 
risdiction of  the  court  as  effectually  as  U  aba 
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had  prerloiiBlr  appeared,  and  tbat  these 
■teps  after  judgment  constltnted  a  general 
ainiearance  on  her  part  In  the  action,  citing 
Security,  etc.,  Ca  ▼.  Boston,  etc.,  Co.,  126 
Oal.  418,  08  Pac.  Wl,  59  Pnc.  296.  We  are 
not  Inclined  to  agree  with  re8p<»ident  in  this 
regard,  but  In  view  of  srbAt  we  have  already 
■aid,  that  question  Is  also  immaterial. 

[2]  Part  of  'appellant's  argument  in  this 
coart  Is  predicated  upon  a  claim  now  ad- 
Tanced  (Jiat  the  property  affected  by  the  lloi 
of  the  Jndgmoit  In  the  former  actliHi  la  a 
homestead.  Ttie  pleadings  are  silent  npon 
that  matter;  there  is  no  finding  npon  the 
subject  of  the  homestead,  and  that  there  was 
a  homestead  claimed  by  aiwellant  appears 
only  Inddaitally  In  the  bill  of  exceptl(wa  It 
was  only  made  an  Issue  in  the  former  action 
in  connection  with  the  attachment  and  the 
execntlon  sale.  If  there  be  any  merit  In  ap- 
pellant's contention  that,  "even  if  valid,  the 
Judgment  was  not  a  lien  ma  the  premises" 
becanse  entered  after  the  recordation  of  the 
homestead,  we  are  nnable  to  pass  upon  the 
question,  for  the  declaration  of  homestead 
te  not  before  u& 

[S]  The  parties  stipulated  as  to  the  title  of 
fliree  of  the  lots  owned  by  appellant,  but  le- 
fosed  to  stipulate  as  to  lot  10,  which  was  the 
portion  of  the  property  sold  on  executi6n 
following  Judgment  in  the  former  action, 
whidi  sale  was  subsequently  set  asid&  Fol- 
lowii^  the  stipnlatian  the  court  found  the 
plaintiff  to  be  the  owner  of  three  lots  and  as 
to  said  lot  10  expressly  refused  to  make  a 
finding,  apparently  being  of  the  opinion  (we 
can  only  Judge  from  the  context  of  the  record) 
that  the  necessary  parties  were  not  before  it 
for  a  complete  adjudication  on  that  point. 
We  are  of  the  oplnicm  that  the  court's  failure 
to  find  upon  this  issue,  although  it  was  made 
fay  the  pleadings,  does  not  amount  to  reversi- 
ble error,  for,  as  the  record  determines,  as 
between  appellant  and  re^ondent,  respond- 
ent was  entitled  to  the  lien  of  his  prior  Judg- 
ment. The  conclusion  and  Judgment  of  the 
lower  court  would  have  been  the  same  even 
though  it  had  found  plalntitF  to  be  the  owner 
of  said  lot  10. 

[4]  The  decision  of  this  case  is  Justified 
by  ibe  flndingB  of  the  trial  court.  For  an- 
other reason  appellant  should  not  be  allowed 
to  recover  in  this  action.  She  brings  this 
suit  in  equity  to  remove  the  doud  of  a  Judg- 
ment rendered  against  her  in  an  action 
brought  to  recover  upon  a  promissory  note, 
and  the  statute  of  limitations  appears  to 
have  run  against  the  original  obligation. 
Equity  will  not  set  aside  a  Judgment  merely 
npon  the  ground  of  some  irregularity  or  de- 
fect of  service  of  process  npon  the  defendant 
unless  there  Is  presented  some  ground  for 
equitable  rdiet  Plaintifrs  complaint  nega- 
ttvea  her  right  to  recover.  She  has  pleaded 
the  existence  of  the  Judgmost,  but  there  is  a 
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complete  absence  of  averment  or  of  proof 
that  plaintiff  had  any  defense  on  die  merits 
to  the  action  brought  by  respondent,  or  that 
the  Judgment  was  not  In  fact  Just.  Without 
regard  to  other  points  made,  this  alone  la  a 
complete  obstacle  to  the  granting  of  equita- 
ble relief.  Matscxi  v.  John  Batto  &  Sons,  173 
CaL  800,  801,  161  Pac  1144;  BeU  v.  Thomp- 
son, 147  CaL  688,  693,  82  Pac.  827;  Parsons 
V.  WelB,  144  Cal.  410,  416,  77  Pac.  1007. 
The  Judgment  is  afflzmed. 

We    concur:     BICHARDS,    J.;     KBRBI- 
GAN,  J. 


(61  CaL  App.  68S) 
JONES  V.  BAXTER  St  al.     (Civ.  3644.) 

(District  Court  of  Appeal.  First  District,  Divi- 
sion 1,  Callfoinia.  Feb.  26,  19^.  Bearing 
Denied  by  Supreme  Court  April  27,  1921.) 

i.  Appeal  aad  error  «=>IIO  —  Order  dsaylag 
new  trial  aot  appealable. 
Under  Code  C3iv.  Proc.  fj  966  and  963,  as 
amended  in  1915,  an  order  denying  a  motion  for 
a  new  trial  is  reviewable  on  appeal  from  the 
judgment,  but  no  appeal  from  the  order  is 
authorized. 

2.  Mortgages  «s>l86(5)— Evidesoe  held  to  sap- 
port  finding  against  olalsi  that  purobass-mon-* 
ey  mortgage  was  takaa  with  notice  of  Inter- 
vening rights. 

Where,  after  the  ezecntion  of  a  deed  from 
plaintiff  to  B.  but  before  the  ezecuti6n  on  the 
same  day  of  a  mortgage  from  B.  to  plaintiff  for 
a  part  of  the  purchase  price,  B.  conveyed  an 
undivided  two-thirda  interest  to  defendaot,  evi- 
dence held  to  support  a  finding  against  the 
claim  that  plaintiff  took  the  mortgage  with 
knowledge  that  it  covered  oidy  B.'s  one-third 
interest. 

3.  Appeal  and  error  «=9li>M( I)— Findings  on 
ooaflloting  evidence  not  disturbed. 

The  weight  of  the  evidence  is  for  the  con- 
sideration and  determination  of  the  trial  court, 
and  where  the  eridence  is  highly  conflicting  an 
appellate  court  will  not  disturb  the  findings. 

4.  Mortgages  «=3490— Mortgagee  oompelled  te 
sue  on  inauranoe  polloy  entitled  to  deduct  at- 
torney's tea  before  crediting  proceeds. 

Where  an  insurance  policy  made  the  loss 
payable  to  a  mortgagee  and  the  mortgagee  was 
compelled  to  sue  to  recover  the  loss,  he  waa 
entitled  to  deduct  the  reasonable  and  necessary 
amount  paid  an  attorney  in  addition  to  the 
coats  recovered  before  crediting  the  proceeds 
on  the  mortgage. 

5.  Mortgages  «s>58l  (5)— Allowance  of  attor- 
ney's fee  without  evidence  of  reaaonableneas 
not  error. 

In  an  action  for  the  foreclosure  of  a  mort- 
gage providing  for  the  payment  of  a  reasonable 
coonsel  fee,  it  waa  not  error  for  the  court  to 
allow  $76  for  such  fee  without  evidence  to  show 
what  would  be  a  reaaonable  amount  to  allow. 
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6.  Pfaftding  9=9218(3)  —  Notice  of  ovorrnliBg 
of  demarrw  noed  not  be  Mrved  oo  party  rep- 
resented by  coensel. 

Though  Code  CW.  Proc.  U  476  and  1010, 

contemplate  the  serrice  of  notice  on  adverse 
parties  of  the  overruling  of  a  demurrer,  such 
•ervice  U  not  necessary  ivbere  the  party  is 
represented  by  counsel  present  in  conrt  when 
the  order  is  made. 

7.  Attorney  and  ollent  9=>70— Appearance  for 
party  presumed  authorized. 

Though  one  defendant  appeared  in  the  ac- 
tion in  proper  person,  where,  on  the  hearing 
on  demurrer,  an  attorney  appeared  for  both 
defendants,  it  must  be  presumed,  in  the  absence 
of  any  showing  to  the  contrary,  that  his  ap- 
pearance was  authorized,  as  every  intendment 
is  to  be  indulged  in  support  of  the  judgment 
and  an  attorney  is  an  officer  of  the  court  and 
occupies  a  position  of  trust  and  con^dence  re- 
specting the  administration  of  justice,  and  it 
must  be  presumed  that  be  will  not  violate  his 
obligation  by  making  an  unauthorized  appear- 
ance. 

Appeal  from  Superior  Court,  Humboldt 
County;   Denver  Sevier,  Judge. 

Action  by  Isham  R.  Jones  against  Edward 
A.  Baxter  and  others.  Vrom  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
the  defendants  John  F.  Dufur  and  another 
appeal.  Judgment  affirmed,  and  appeal  from 
'order  dismissed. 

Henry  L.  Ford,  of  Bureka,  for  appellants 
Jobs  F.  Dufur. 

Geo.  W.  Hunter,  of  Eureka,  for  respond- 
ent 

BARDIN,  Presiding  Justice  pro  tem.  [1] 
Tbis  action  was  brought  to  foreclose  a  mort- 
gage given  by  Edward  A.  Baxter  upon  real 
property  In  Humboldt  county  to  secure  the 
payment  of  a  promissory  note  In  the  sum  of 
$700.  The  defendants  John  F.  Dufur  and 
his  wife,  A.  D.  Dufur,  appeal  from  the  Judg- 
ment rendered  in  favor  of  the  plaintiff,  Jones, 
and  also  Include  In  their  notice  of  appeal  a 
purported  appeal  from  the  order  denying 
their  motion  for  a  new  trial.  While  It  Is 
proper  "on  an  appeal  from  the  judgmait  for 
ns  to  review  such  an  order,  yet  an  appeal 
therefrom  is  now  unauthorized  and  should 
be  dismissed.  Sections  956,  963,  Code  Civ. 
Proc.;  Roberts  v.  Colyear,  179  Cal.  669,  180 
Pac.  937. 

The  trial  court  determined  that  there  was 
due,  owing,  and  unpaid  to  the  plaintiff  upon 
said  promissory  note  and  for  money  expmded 
under  the  terms  of  the  mortgage  the  sum  of 
$397.47,  and  also  the  further  sum  of  $108.85 
for  attorney  fees  and  costs  incurred  in  the 
action,  aggregating  in  all  $506.32,  for  which 
defaidant  Baxter  was  personally  liable,  and 
declared  that  such  sum  was  secured  to  be 
paid  by  the  mortgage  referred  ta  The  usual 
decree  directing  the  sale  of  the  mortgaged 


premises  to  satisfy  sncb  Ind^tedness,  attor- 
ney fees,  and  costs  followed.    - 

[2]  The  principal  point  relied  upon  for  a 
reversal  of  the  Judgment  is  founded  upon  the 
claim  of  appellants  that  at  the  time  the  mort- 
gage was  given  to  Jones,  the  mortgagor  Bax- 
ter owned  but  an  undivided  one-third  Interest 
In  the  mortgaged  property,  and  that  at  that 
time  A.  D.  Dufur  owned  the' remaining  two- 
thirds  interest,  and  that  Jones  accepted  the 
mortgage  with  full  knowledge  of  that  fact 
The  trial  court  found  against  this  claim,  and 
it  is  now  urged  that  such  finding  is  without 
proper  support  in  the  evidence.  We  have 
carefully  examined  the  record  and  find  that 
there  was  ample  testimony  adduced  at  the 
hearing  to  support  the  finding  complained  of. 
The  evidence  shows  that  Jones,  while  the 
owner  of  the  premises  described  in  the 
mortgage,  entered  Into  a  verbal  agreement 
for  the  sale  thereof  to  Baxter  and  John 
F.  Dufur,  who  was  acting  as  the  agent 
of  his  wife,  A.  D.  Dufur,  whereby  it  was 
agreed  that  Jones  would  sell  the  prenlses, 
together  with  certain  live  stock  thereon, 
for  the  sum  of  $2,000.  Jones,  Baxter,  and 
John  F.  Dufur  all  met  in  the  latter's  office 
on  September  29,  1914,  to  consummate  the 
oral  agreement  of  sale,  and  Dufur,  who  was 
an  attorney  at  law,  thereupon  prepared  a 
deed  for  the  signatures  of  Jones  and  ills  wife, 
whereby  the  premises  were  to  be  conveyed  to 
Baxter.  Jones  signed  the  same  and  departed, 
leaving  it  with  Dufur,  but  It  was  not  signed 
by  Mrs.  Jones  until  a  later  hoar  on  the  same 
day  at  a  neighboring  banlc  After  Jones  had 
signed  the  deed  referred  to,  Baxter  executed 
and  delivered  to  John  F.  Dufur,  In  his  ca- 
Itacity  as  agent  for  his  wife,  a  deed  convey- 
ing to  Mrs.  Dufur  an  undivided  two-thirds 
interest  In  and  to  the  real  property  in  con- 
troversy. After  the  partial  execution  of  the 
deed  from  Jones  to  Baxter,  Baxter  and 
Dufur  went  to  the  bank  referred  to  wbere 
Mrs.  Jones  added  ber  signature  to  the  deed, 
and  Dufur,  In  behalf  of  Mrs.  Dufur,  thereup- 
on paid  to  Jones  $1,300  of  the  purchase  price 
of  the  premises ;  the  balance  of  the  purchase 
price  being  paid  by  the  execution  of  the  note 
and  mortgage  In  suit  The  two  deeds  were 
afterwards  placed  of  record  at  the  request  of 
Dufur,  but  by  some  arrangement  not  made 
clear,  the  mortgage  was  caused  to  be  record- 
ed at  the  request  of  a  local  bank  immediately 
following  the  recordation  of  the  deed  from 
Jones  to  Baxter,  and  prior  to  that  of  the  deed 
from  Baxter  to  Mrs.  Dufur. 

The  respondent  testified  to  the  effect  that 
he  had  conveyed  the  real  property  referred 
to  to  Baxter  and  had  takai  the  mortgage 
back  simultaneously  and  as  a  single  trans- 
action; that  he  was  not  a  party  to  the  trans- 
action between  Baxter  and  Dufur,  and  Imew 
nothing  of  that;  and  that  he  had  never  heard 
of  the  app^lants'  dalm  that  his  mortgage 
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was  int»ided  to  cover  only  a  one-tbird  Inter- 
est In  the  mortgaged  premises  until  a  short 
time  before  the  trial,  and  that  the  mortgage 
was  Intended  to  cover  the  fall  title  to  the 
land,  and  not  an  undivided  interest  therein. 

The  testlm<Hiy  of  Jones  was  strongly  cor- 
roborated by  Baxter  and  by  certain  Indirect 
evidence  not  necessary  to  here  discuss.  We 
attach  no  Importance  to  the  order  In  which 
the  two  deeds  and  the  mortgage  were  re- 
corded, for  the  question  of  what  Interest  In 
the  lands  was  really  Intended  to  be  mort- 
gaged must  be  answered  by  a  determination 
of  the  nature  of  the  transaction  at  the  time 
the  deed  from  Jones  to  Baxter  passed  and 
the  mortgage  given. 

[3]  It  Is  true  that  some  testimony  highly 
contradictory  to  plaintiff's  theory  of  the  case 
was  given  at  the  trial;  but  as  has  so  often 
beea  said  before,  the  weight  of  the  evidence 
la  for  the  consideration  and  determination  of 
the  trial  court,  and  where  there  Is  such  a 
conflict  in  the  evidence  as  is  here  disclosed, 
an  appellate  court  will  not  disturb  the  flnd- 


[4]  Certain  buildings  situate  upon  the 
mortgaged  premises  were  destroyed  by  fire, 
while  the  mortgage  was  in  effect,  which  were 
covered  by  a  policy  of  fire  Insurance  contain- 
ing the  usual  provision  that  such  a  loss 
should  be  payable  to  the  mortgagee.  The 
mortgage  provided  that  the  mortgagee  might 
insure  such  buildings  if  the  mortgagor  failed 
so  to  dok  with  loss,  if  any,  payable  to  the 
mortgagee.  The  insurance  company  refused 
to  pay  the  amount  of  the  loss,  and  it  became 
necessary  for  Jones  to  institute  an  action 
upon  the  policy  to  recover  the  loss  thus  sus- 
tained. Judgment  was  rendered  for  plalntlfC 
In  the  sum  of  $704.41  and  of  which  amount 
I18.7B  was  for  costs  of  salt.  In  crediting 
the  mortgagor  on  account  of  the  receipt  of 
such  moneys,  the  plaintiff  deducted  not  only 
the  said  sum  of  $18.75  recovered  as  costs, 
but  also  the  further  sum  of  $100  paid  as 
attom^'fl  fee  in  the  action  against  the  fire 
insurance  company.  The  court  found  that 
this  fee  was  both  reasonable  and  necessary 
and  was  paid  for  the  benefit  of  A.  D.  Dufur. 
As  relating  to  this  last  finding,  it  may  be 
stated  parenthetically  ttiat  Mrs.  Dufur  had 
meanwhile  succeeded  to  the  full  title  to  the 
premises  described  in  the  mortgage.  We 
agree  wltli  the  trial  court  that  the  deductions 
made  from  the  insurance  moneys  on  account 
of  the  expenses  referred  to  were  proper. 

[i]  The  allowance  of  an  attorney's  fee  In 
the  sum  of  $7S  for  services  in  the  presoit 
■ctlon  Is  attacked.  The  mortgage  provided 
for  the  payment  of  "a  reasonable  counsel  fee" 
in  the  event  of  foreclosure,  and  the  court 
allowed  i>laintiff  the  sum  of  $75  as  and  for 
such  a  fee.  The  i)oint  is  urg^  that  the  court 
made  sucb  an  allowance  arbitrarily  and  wltb- 
ont  recourse  to  any  evidence  being  adduced 
to  Aow  what  would  be  a  reasonable  amount 
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to  allow  for  such  inirpose.  nie  point  Is  not 
well  taicen.  Woodward  v.  Brown,  119  Cal. 
283,  309,  51  Pac.  2,  542,  63  Am.  St  Rep.  108; 
Hotaling  T.  Montleth,  128  Gal.  556,  61  Pac. 
95;  Baker  r.  EUlers  Music  Co.,  175  OaL  662, 
166  Pac.  1006. 

One  point  remains  to  be  considered,  and 
that  is' the  contention  of  appellant  John  F. 
Dufur  that  as  to  him  the  Judgment  should 
be  reversed  for  the  reason  that  the  default 
taken  against  him  for  not  answering  the 
complaint  was  without  warrant  or  authority 
of  law.  I>ufur  appeared  in  the  action  in 
proper  person  and  filed  a  demurrer.  Henry 
li  Ford  appeared  for  Mrs.  Dufur,  by  filing  a 
demurrer  In  her  behalf.  It  is  recited  in  a 
minute  order,  contained  In  the  judgment  roll, 
that  at  the  time  fixed  for  hearing  argument 
on  the  demurrers  of  John  F.  Dufur  and  A. 
D.  Dufur  to  plaintlfrs  complaint,  Henry  L. 
Ford,  as  attorney  for  said  defendants,  ap- 
peared in  court,  and  made  argument  on  said 
demurrers,  whereupon  the  demurrers  were 
overruled  and  20  days  granted  and  allowed 
to  answer  the  complaint.  The  defendant 
John  F.  Dufur  was  not  served  with  notice 
of  the  said  ruling  on  his  demurrer,  and  hav- 
ing, failed  to  answer  the  complaint  within 
the  time  allowed,  his  default  was  entered  by 
the  clerk.  No  motion  to  vacate  and  set  aside 
such  default  was  ever  made  nor  was  it  ever 
suggested,  and  it  is  not  now  claimed  tliat  Mr. 
E\>rd  was  not  authorized  to  appear  for  Mr. 
Dufur,  although  Mr.  Dufur  was  present  at 
the  trial  and  participated  therein  as  a  wit- 
ness. It  Is  recited  In  the  Judgment  that  the 
default  of  said  Dnfur  was  duly  and  regularly 
entered. 

[I]  While  it  is  true  tliat  the  Code  (sections 
476, 1010,  Oode  Civ.  Proc.)  contemplates  serv- 
ice of  a  written  notice  on  an  adverse  party, 
of  the  action  of  the  court  in  overruling  a 
demurrer  and  allowing  time  to  answer,  yet 
where  a  party  is  represented  by  counsel  in 
court  present  at  the  time  such  order  is  made, 
the  necessity  of  the  service  of  such  a  notice 
is  dispensed  with.  Wall  v.  Heald,  95  CaL 
364,  30  Pac.  661. 

[7]  We  must  presume,  in  the  absence  of 
any  showing  to  the  contrary,  that  Mr. 
Ford's  appearance  for  Mr.  Dufur  was  an 
authorized  appearance.  Not  only  does  this 
follow  by  reason  of  the  familiar  rule  that 
every  intendment  is  to  be  indulged  in  to  sup- 
port the  Judgment  (Von  Schmidt  v.  Von 
Schmidt,  104  Cal.  547,  38  Pac.  361),  but  also 
for  the  farther  reason  that  it  must  be  pre- 
sumed, until  the  contrary  is  made  to  appear, 
that  an  attorney  appearing  in  court  for  a  par- 
ty to  an  action  or  other  proceeding  Is  author- 
ized so  to  do.  An  attorney  is  an  officer  of  the 
court  and  occupies,  with  relation  to  the  ad- 
ministration of  Justice,  a  position  of  trust  and 
confidence,  and  it  must  be  presumed,  until  the 
contrary  is  made  to  appear,  that  he  will  not 
violate  his  obligation  and  make  an  onauthor- 
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teed  aK>earance  for  any  person  whom  be 
pnrports   to  represent. 

Perceiving  no  error,  the  Judgment  is  af- 
firmed. The  appeal  from  the  order  denying 
Om  motion  for  a  new  trial  1b  dismissed. 

We  (xmcor:  EBRRIOAN,  J.;  BICH- 
ABDS,  J. 


(El  OaL  Api>.  «6S) 

ARNAZ  V.  FORBES.    (Civ.  2963.) 

(Dtatrict  Court  of  Appeal,  Second  District,  Bi- 
Tiaion  1.     California.    March  6,  1921.) 

1.  Trial  •8s>388(l)— In  action  tried  without 
Jnry,  oourt  ahould  And  on  material  issues. 

In  an  action  tried  without  a  jury,  the  law 
impose's  on  the  trial  judge  the  duty  to  make 
findings  on  all  material  issues  upon  which  eTi- 
dence  has  been  introduced. 

2.  Trial  <8=9397 (4)  — Finding  on  contributory 
negllgenoa  not  necessary,  where  evidence 
doe*  not  support  plea; 

Where  the  evidence  heard  does  not  sup- 
port plea  of  contributory  negligence,  a  finding 
on  that  Issue  ia  unnecessary. 

3.  Mnnldpal  oorporatlcns  «s>706 (5)— Evidence 
held  insufflolent  to  show  pedestrian's  negll- 
genoe  when  run  down  by  automobile. 

In  an  action  by  a  pedestrian  run  down  by 
a  motorcar  while  he  was  waiting  for  a  street 
car  to  round  a  curve  in  front  of  him,  evidence 
'  held  insufficient  to  show  pedestrian's  contrib- 
utory negligence. 

Aiq;>eal  from  Superior  Court,  Los  Angeles 
Oonnty;  W.  M.  Conley,  Judge. 

Action  by  Louis  A.  Arnaz  against  H'<  W. 
Forbe&  From  a  judgment  for  plaintlfl,  de- 
fttidant  appeals.    AfBrmed. 

Lynn  Helm,  of  Los  Angeles,  for  ai^ellant 
Bdward  F.  Wehrle,  of  Los  Angelee,  for  re- 
spondent 

JAHBS,  3.  This  action  was  brought  to  re- 
cover damages  alleged  to  have  been  milTered 
by  the  plaintiff  by  reason  of  the  negligent 
acts  of  the  defendant  in  the  handling  and 
driving  of  an  automobile.  T%e  case  was 
tried  before  the  court  without  a  jury,  and 
judgment  entered  in  favor  of  the  plaintiff. 
From  that  judgment  defendant  appeals.  De- 
fendant in  his  answer  pleaded  that  the  plain- 
tiff was  guilty  of  contributory  negligence 
which  was  the  proximate  cause  of  his  inju- 
ries. The  court  failed  to  make  a  finding  upon 
this  plea,  and  that  omission  constitutes  the 
sole  claim  for  a  reversal. 

[1,  2]  The  law  Imposes  upon  a  trial  judge 
the  duty  to  make  findings  upon  all  material 
issues  as  to  which  evidence  has  been  Intro- 
duced. On  the  other  hand,  It  is  well  settled 
ttiat,  where  the  evidence  heard  does  not  sup- 
port the  plea  of  contributory  negligence,  a 


finding  npon  the  Issne  la  not  necessary  to  be 
made.  Wlnslow  v.  Oobransen,  88  Cal.  4S0, 
26  Pac.  604 ;  Maloo*  v.  Maloof,  176  Cal.  671, 
166  Pac.  830.  The  latter  case  is  cited  npon 
the  general  propoeitlon  just  announced,  with- 
out our  agreement  with  tiie  statement  made 
in  that  decision,  to  the  effect  that  the  omis- 
sion of  the  court  to  find  upon  an  issue  made 
by  the  pleading  falls  within  the  errors  de- 
scribed in  section  4^  of  article  6  of  the  Con- 
stitution. 

[3]  Examining  the  evidence  to  which  our 
attention  is  directed,  we  are  not  able  to  con- 
clude that  this  evidence  justified  a  finding 
In  fiivor  of  the  defendant  on  his  claim  that 
contributory  negligence  of  the  plaintiff  had 
been  shown.  All  of  the  evidence  to  which 
we  are  pointed  is  that  given  in  subsrtantia- 
tion  of  the  situation  as  described  by  the  plain- 
tiff when  the  accident  occurred.  Briefly  stat- 
ed, the  evidence  was  that  the  plaintiff  at  a 
street  Intersection  left  the  east  sidewalk  to 
cross  to  the  westerly  comer  of  the  street  at 
the  customary  place.  He  traversed  a  dis- 
tance of  28^  feet,  whid)  composed  pavement 
designed  for  vehicles  to  travel  upon,  and 
came  to  the  easterly  rail  of  a  double  street 
car  track  laid  In  the  street,  where  he  BtoK>ed. 
The  track  at  this  point  curved  to  make  the 
turn  from  the  street,  across  which  plaintiff 
had  moved,  into  the  intersecting  street  A 
car  was  approaching  from  the  Intersecting 
street  at  the  comer,  and  it  was  for  the  pur- 
pose of  allowing  this  car  to  pass  that  plain- 
tiff stopped.  He  testified  that  at  the  time 
he  stepped  from  the  curb  to  advance  to  the 
place  where  he  was  standing  when  struck,  he 
had  observed  the  automobile  which  struck 
him  approaching  from  the  south  at  a  dis- 
tance, as  shown  by  other  testimony,  of  about 
S40  feet  He  testified  that  he  stood  still  at 
the  point  indicated  for  several  minutes  to 
allow  the  approaching  car  to  start  and  round 
the  curve  in  front  of  him;  that  standing  in 
his  place,  he  suddenly  saw  the  automobile 
almost  npon  him;  that  he  tried  to  escape 
from  the  dangerous  position  by  grabbing  the 
"bumper"  and  jumping  to  one  side.  By  this 
collision  he  suffered  bodily  injuries.  The  aa- 
tomoblle  of  the  defendant  had  ample  room  to 
pass  the  plaintiff,  as  the  distance  from  where 
he  stood  to  the  east  sidewalk  whldi  he  left 
was,  as  before  stated,  28V&  feet  Plaintiff, 
according  to  his  testimony,  which  seems  to 
be  without  dispute,  had  remained  In  a  sta- 
tionary position,  where  he  could  be  plainly 
seen  under  ordinary  circumstances  for  several 
minutes.  That  plaintiff  had  a  right  to  be  in 
the  position  where  he  was,  and  that  defend- 
ant in  the  careful  management  of  his  ma- 
chine could  and  should  have  avoided  contact 
with  the  plaintiff,  seems  very  clear  to  a& 
There  was  other  testimony  ample  to  the  point 
that  the  defendant  was  negligent  Hie  mo- 
torman  of  the  car  whidi  plaintiff  was  wait- 
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Ing  to  allow  to  pass,  testlfled  that  tbe  auto- 
mobile came  up  at  a  speed  of  not  less  than 
20  miles  per  hour,  and  almost  collided  with 
tlie  car,  vfbidi  was  traveling  upon  the  side  of 
the  street  opposite  to  that  upon  which  the  de- 
fendant Aonld  have  been  traveling,  had  he 
conformed  to  the  requirement  of  the  law. 
We  conclude  that  under  the  evidence  a  find- 
ing that  plaintiff  was  guilty  of  contributory 
negligence  would  not  be  supported. 
Tbe  Judgment  is  alBrmed. 

lenumr:  SHA.W,  7. 


(31  Oal.  App.  TOt) 

Ex  parte  MARTIN.     (Cr.  976.) 

(District  Court  of  Appeal,  ITirst  District,  Di- 
vision 1,   Callfotnia.     March  9,  1021.) 

1.  Habeas  corpis  «=>3.->Prior  prosecution  and 
•xeesslv*  bail  held  sot  ground  for  issuanca 
of  writ. 

That  petitioner  is  being  again  prosecuted 
for  an  offense  for  which  he  was  once  in  jeop- 
ardy, or  is  being  held  to  answer  on  excessive 
bail,  constitnte  no  gronnds  for  issuance  of  writ 
«f  habeas  corpus,  where  it  does  not  appear 
tbat'he  has  made  timely  or  any  application  for 
a  redaction  of  the  amount  of  the  bail,  and  since 
he  may  apon  the  trial  of  his  case  plead  the 
i»ior  conviction  and  establish  the  identity  of 
tbe  cases  by  evidence. 

2.  Criminal  law  «=3295  —  Burdra  of  prsvlag 
former  Jeopardy  on  defendanl 

The  burden  la  on  defendant,  claiming  that 
he  is  being  again  prosecuted  for  an  offense  for 
wiiicfa  he  was  once  in  jeopardy  and  was  con- 
victed, to  show  sudi  conviction  and  establish 
tbe  identity  of  the  cases  by  evidence. 

In  the  matter  of  the  application  of  John 
Martin  for  writ  of  habeas  corpus  to  be  di- 
rected to  tbe  sheriff  of  tbe  dty  and  county 
of  San  Frandaco  to  secure  release  from  cus- 
tody,   vrrlt  denied. 

Raine  Ewdl,  of  San  Frandaoo^  fbr  peti- 
tioner. 

PIS  GUKIAM.  This  la  an  applicatlcm  in 
behalf  of  John  Martin  for  writ  of  habeas 
corpus.  On  reading  the  petition  for  the  writ 
in  the  first  Instance  the  court  was  of  the  opln- 
laa  that  an  order  for  the  writ  should  not  Is- 
sue for  the  reason  that  It  did  not  sufficiently 
appear  from  the  facts  stated  that  the  peti- 
tioner was  entitled  to  the  relief  sought.  Per- 
mlcBion  was  granted  to  file  an  amended  pe- 
tition on  filing  and  reading  of  which  the 
court  Is  of  the  opinion  that -the  application 
tfhonld  be  denied. 

Two  points  are  juresented  fOr  our  consld- 
■ration: 

[1, 2]  If  It  be  true,  as  alleged,  that  petl- 
tianer    Is  being    again    prosecuted  for   an 
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offense  tor  wbldi  he  was  onoe  in  Jeopardy, 
he  may  upon  tbe  trial  of  his  case  plead  >udi 
conviction  and  establish  the  identity  of  tbe 
cases  by  evidence ;  the  burden  being  on  him. 
People  V.  Faust,  113  Cal.  172,  176,  4S  Pac. 
261. 

Petitioner  also  contends  that  he  is  being 
held  to  answer  in  the  superior  court  of  tbe 
dty  and  county  of  San  Frandsco  cm  exces- 
sive ball.  If  this  be  true,  it  does  not  ap- 
pear that  he  has  made  timely  or  any  applica- 
tion to  the  court  below  for  a  reduction  of 
the  amount  Until  he  has  done  so  and  been 
denied  any  relief,  we  do  not  feel  in  a  posi- 
tion to  entertain  an  application  for  a  writ 
of  habeas  corpus  on  that  ground. 

Tbe  writ  is  denied. 


(51  Cal.  App.  S12) 
PRATT  V.  DITTMER.    (Civ.  3126.) 

(District  Court  of  Appesl,  Second  District,  Di- 
vision 2,  CJalifomia.    Feb.  23, 1921.) 

1.  Bills  and  notes  9=3525 — Evidsnoe  tnsuffloient 
to  support  finding  of  want  of  consideration 
for  transfer. 

In  an  action  on  notes  given  by  the  maker  in 
connection  with  a  sales-stimulating  contest 
organized  by  the  payee  company,  evidence  held 
insuflScient  to  support  the  trial  court's  finding 
of  want  of  consideration  paid  by  plaintiff  trans- 
feree, his  direct  snd  nncontradieted  testimony 
being  that  he  paid -the  payee  company  $1,600 
for  them. 

2.  Bills  and  notes  «S3S2S— Evldenoa  held  Insnf- 
flelent  to  support  finding  plalntlfT  transferee 
did  not  take  notes  In  good  faith. 

In  an  action  on  notes  given  by  the  maker  in 
connection  with  a  sales-stimalating  contest  or- 
ganised by  the  payee  company,  evidence  Aeld 
insnffldent  to  support  finding  that  plaintiff 
transferee  of  tbe  notes  did  not  receive  them  in 
good  faith  from  the  payee  company,  thoogh  he 
bad  dealt  with  it  before,  buying  in  all  some 
$200,000  worth  of  psper,  and  bringing  suit  to 
collect  some  of  such  notes. 

3.  Appaal  and  error  «=>846  (6)— Finding  out- 
side Issue  Ignored  on  appeal. 

Tbe  existence  of  good  faith  on  the  part  of 
plaintiff  transferee  of  notes  nob  having  been 
challenged  by  defendant  maker's  answer,  it  is 
not  an  issue  in  the-  case,  and  a  finding  nega- 
tiving good  faith,  not  being  within  the  issues, 
must  be  disregarded. 

4.  Bills  and  notes  «=9343— Transferee  held  lia- 
ble both  on  the  doctrine  of  estoppal  and  prin- 
olpis  that  fallnrs  of  ooasidaratloa  no  defensa 

in  suit  by  assignee. 
Where  defendant  gave  bis  notes  in  connec- 
tion with  a  sales-stimulating  contest  organised 
by  the  payee  company,  though  all  the  notes 
were  payable  before  expiration  of  time  for  com- 
pletion of  the  payee  company's  contract,  both 
on  the  doctrine  of  estoppd  and  on  the  prindple 
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tbat  a  failure  of  consideration  in  whole  or  in 
part  after  a  bona  fide  assignment  of  a  promis- 
aory  note  is  no  defense  to  a  suit  by  the  as- 
signee against  the  maker,  notwithstanding  the 
assignee's  full  knowledge  of  the  original  con- 
sideration for  which  the  note  was  given,  de- 
fendant maker  was  liable  to  a  transferee  of 
the  notes. 

5.  Bills  and  nvtM  «s3328— Law  of  state  where 
payable  governs. 
Promissory  notes  payable  in  Iowa  are  to 
be  interpreted  nnder  the  law  of  that  state  as 
to  rights  of  bona  fide  holder. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  W.  I.  Pratt  against  Adolph  Dlt^ 
mer.  From  Judgment  for  defendant,  plaintiff 
appeals.  Judgment  rerersed,  and  trial  court 
directed  to  enter  Judgment  In  conformity 
with  the  opinion. 

Hartwlck  ft  Dramm,  of  Orange,  for  appel- 
lant 

Wm.  M.  Brown,  of  Los  Angeles,  and  D.  G. 
Wettlin,  of  Orange,  for  respondent. 

CBAIO,  J.  The  material  facts  of  this  case 
are  as  follows:  On  the  19th  day  of  May, 
1915,  Adolph  bittmer,  a  resident  of  Orange, 
Cal.,  entered  into  an  agreement  with  the 
Brenard  Manufacturing  Company  of  Iowa 
City,  Iowa,  whereby  the  company  agreed  to 
conduct  a  voting  contest  for  Dittmer.  It 
was  stipulated  that  the  Brenard  Miinufactur- 
Ing  Company  would  furnish  him  with  a  cer- 
tain piano  and  other  articles,  which  it  did, 
and  would  direct  the  management  of  the  Tot- 
ing contest,  and  in  that  connection  It  was' 
Stipulated  as  follows: 

"The  Brenard  Mfg.  Co.  agrees  to  send  their 
organizer  to  us  within  the  first  rix  weeks  from 
the  starting  of  the  campaign,  for  constructive 
campaign  work  and  for  the  completion  of 
dobs.  Organizer  to  remain  for  such  a  period 
as  Brenard  Mfg.  Co.  may  deem  necessary." 

And  again: 

"My  last  twelve  months  sales  were  913,500 
and  upon  this  figure  my  next  twelve  months 
sales  to  be  $16,000  and  that  if  S&dAOO  per 
cent,  of  my  gross  sales  does  not  amount  to  four 
hundred  ninety  dollars  (490.00)  for  the  next 
twelve  months  you  will  pay  me  the  deficiency 
in  cash,  and  immediately  upon  approval  of  this 
order  send  your  bond  for  $400.00  to  cover  this 
agreement  with  me." 

Dittmer,  In  consideration  of  securing  the 
personal  property  ordered  in  the  -contract 
and  the  performance  by  the  manufacturing 
company  of  its  covenants  contained  therein, 
executed  six  promissory  notes,  which  were 
attached  to  the  contract  The  notes  were 
payable  two,  three,  four,  five,  six  and  seven 
months  after  date  respectively.  Except  as  to 
date  tbey  are  identical.  The  first  one  reads 
as.  follows: 


"P.  O.  Orange,  State  Calif.  5A0/1915.  For 
value  received  I  promise  to  pay  to  the  order 
of  the  Brenard  Manufacturing  Company,  eighty 
dollars,  at  Iowa  City,  Iowa,  payable  as  below, 
two  months  after  date.  Amount  $80.00  2  ct 
U.  S.  Rev.  Stamp  duly  cancelled.  Signed  by 
Adolph  Dittmer." 

At  the  end  of  the  contract  In  question,  the 
following  provision  ai>pears: 

"These  notes  to  be  detached  by  the  Brenard 
Mfg.  Co." 

It  Is  also  stipulated  in  the  contract  up<m 
the  part  of  Dittmer  as  follows: 

"I  agree  to  furnish  you  within  ten  days  ap- 
proximately one  hundred  fifty  names  and  ad- 
dresses of  persons  whom  I  believe  will  make 
good  club  leaders  and  members,"  etc. 

His  testimony  shows  that  he  sent  the 
names  at  the  end  of  10  days.  The  contract 
was  signed  by  the  defendant,  Dittmer,  In 
Orange,  Cal.,  and  also  by  the  Brenard  Manu- 
facturing Company  through  Its  duly  author- 
ized agent,  B.  F.  Bates.  The  contract,  with 
the  notes  attached,  was  sent  to  the  Brenard 
Manufacturing  Company  at  Iowa  City,  Iowa, 
and  thereafter  the  notes  were  detached  from 
the  contract  by  Loveland,  one  of  the  part- 
ners of  the  Brenard  Manufacturing  Com- 
pany. Subsequently  to  being  so  detached, 
and  before  any  breach  of  the  contract,  on 
the  31st  day  of  May,  1915,  they  were  sold  and 
assi^ed  to  the  i^aintiff  in  this  action,  W.  I. 
Pratt 

The   court   found: 

"That  plaintiff  at  the  time  of  said  transfer  of 
said  alleged  notes  knew  all  about  the  conditions 
upon  which  the  said  Brenard  Manufacturing 
Company  did  business  with  defendant,  and 
plaintiff  knew  that  said  alleged  notes  were  a 
part  only  of  the  entire  agreement  made  between 
defendant  and  Brenard  Mfg.  Co." 

Also  finding  number  6  Is  as  follows: 

"G^bat  said  plaintiff  did  not  take  said  alleged 
notes  in  good  faith  and  for  value,  but  that  said 
alleged  notes  were  transferred  by  said  Brenard 
Manufacturing  Company,  and  received  by  plain- 
tiff for  the  purpose  of  preventing  defendant 
from  receiving  the  benefit  of  any  defense  said 
defendant  might  have  against  said  alleged 
notes" 

— and,  further,  that  the  Brenard  Manufac- 
turing Company  did  not  comply  vrlth  the 
terms  of  the  contract  in  the  matter  of  giv- 
ing personal  supervision  to  the  contest  De- 
fendant Dittmer,  failed  to  pay  the  promis- 
sory notes,  and  Pratt  brought  this  action 
upon  them  without  referoice  to  the  contract 
but  we  find  it  attadied  to  the  answer. 

The  trial  court  found  that  the  agreement 
and  the  notes  constituted  a  single  contract, 
and  that  the  defendant  had  been  Injured  in 
the  sum  of  $280  by  reason  of  the  Brenard 
Manufacturing   Company    having   failed    to 
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perform  Its  part  of  the  contract,  and  gare 
Judgment  for  the  plalntlfF  for  the  remaining 
1200  with  Interest  due  on  the  notes.  From 
this  Judgment  the  plaintiff  appeals. 

[1-3]  It  is  claimed  by  the  appellant  that 
tbe  findings  aboTe  recited  are  not  supported 
by  the  evidence,  but  on  account  of  the  view 
which  we  take  of  tbe  law  applicable  to  the 
case  It  will  be  unnecessary  to  pass  upon  that 
issue  except  as  to  finding  6.  •  This  finding 
may  be  divided  Into  two  parts:  First,  that 
the  plaintiff  did  not  talte  the  notes  "in  good 
faith  and  for  value,"  which,  it  Is  readily 
seen.  Involves  two  propositions,  one  negativ- 
ing trialn tiff's  good  faith  and  the  other  his 
having  parted  with  a  valuable  consideration 
for  the  notes.  The  finding  of  want  of  consid- 
eration has  no  support  in  the  evidence.  The 
direct  and  uncontradicted  testimony  of  Pratt 
was  that  he  paid  tbe  Brenard  Manufacture 
log  Company  |1,600  for  these  notes,  and  sec- 
tion 3104  of  the  Civil  Code  directs  the  pr»- 
smnption  that  a  valuable  consideration  was 
paid.  The  nearest  approach  to  evidence  sup- 
porting a  finding  that  plaintiff  did  not  re- 
ceive the  notes  in  good  faith  is  found  in  tbe 
testimony  of  the  plaintiff  himself  to  the  ef- 
fect that  he  had  dealt  with  the  Brenard  Man- 
ufacturing Company  upon  many  other  occa- 
sions and  bought  In  all  $200,000  worth  of 
their  notes ;  had  brought  suit  to  collect  some 
of  them;  was  well  acquainted  with  the 
members  of  the  copartnership  and  their  gen- 
eral manner  of  doing  business.  Construing 
this  most  strongly  against  the  plaintiff  and 
in  support  of  the  finding  in  question,  these 
facts  do  not  constitute  bad  faith.  There  Is 
nothing  to  Indicate  that  the  other  notes 
bought  by  the  plaintiff  from  the  manufactur- 
ing company  were  In  tbe  same  form  as  the 
ones  here  in  litigation  or  connected  with 
contracts  similar  to  the  one  with  which  we 
have  to  deal;  and  nothing  to  Indicate  ab- 
sence of  good  faith  on  the  part  of  the  com- 
pany In  connection  with  this  transaction 
(Citizens'  Trust  &  Savings  Bank  v.  Stack- 
house,  91  S.  G.  465,  74  S.  B.  977,  40  L.  B.  A. 
[N.  S.]  454) ;  and  further.  In  so  far  as  good 
faith  Is  concerned,  its  existence,  not  having 
been  challenged  by  the  answer,  is  not  an  is- 
sue in  this  case.  Tbe  second  part  of  .finding 
6,  "That  said  alleged  notes  were  trtmsferred 
by  said  Brenard  Manufacturing  Company, 
and  received  by  plaintiff  for  the  purpose  of 
preventing  defendant  from  receiving  the  ben- 
efit of  any  defense  said  defendant  might  have 
against  said  alleged  note,"  is  not  within  any 
issue  toidaed  by  the  pleadings,  and  must  be 
disregarded. 

The  answer  contains  no  allegation  that  the 
Brenard  Manufacturing  Company  secured 
the  execution  of  the  notes  by  fraud  or  mls- 
vq^ttesentatlon,  but  only  that  of  partial  fail- 
ure of  consideration.  Respondent  cites  Hoff- 
man V.  Ilebf arth,  51  Iowa,  711,  2  N.  W.  618 ; 
Commercial  Bank  v.  Paddock,  90  Iowa,  63, 
87  N.  W.  687,  and  Merchants'  National  Bank 
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V.  Grlgsley,  170  Iowa,  675,  149  N.  W.  626. 
These  are  cases  In  which  an  Issue  of  fraud 
was  presented  by  the  pleadings,  and  in  the 
last  the  court  merely  held  that  the  question 
of  fraud  and  entire  want  of  consideration 
was  one  for  the  Jury.  Also,  in  Burns  v. 
Bauer,  87  CaL  App.  251,  174  Pac.  346,  the 
court  found  that  the  note  sued  upon  had 
been  secured  from  the  maker  by  fraud  and 
misrepresentation.  In  the  case  at  bar,  the 
defense  Is  partial  failure  of  consideration. 
Splivallo  T.  Patten,  38  Cal.  139,  99  Am.  Dec. 
358,  and  Flood  v.  Petry,  166  Cal.  314, 132  Pac. 
266,  46  L.  R.  A.  (N.  S.)  861,  are  In  point  and 
must  control  the  decision  of  the  case  at  bar. 
The  former  was  a  case  where  the  sole  ques- 
tion Involved  was  the  right  of  an  assignee 
of  a  promissory  note  to  recover  against  a 
maker  where  the  original  consideration  for 
the  note  was  an  executory  contract. 

After  the  assignment  of  the  note  to  Spli- 
vallo, the  consideration  failed.  The  court 
held  that  such  failure  of  consideration  aft- 
er the  assignment  was  not  a  defense,  not- 
withstanding the  assignee,  at  the  time  of 
the  assignment,,  had  full  knowledge  of  the 
original  consideration  for  which  the  note 
was  given.  This  decision  is  quoted  by  our 
Supreme  Court  In  the  case  of  Flood  v.  Petry, 
165  Cal.  314,  132  Pac  266,  46  L.  B.  A.  (N. 
S.)  861,  with  approval.  The  bank  pledgee 
received  the  note  with  fuU  knowledge  that 
it  was  part  of  a  nonnegotlable  building  con- 
tract, but  before  the  note  matured,  yet,  with 
the  further  knowledge  that  at  the  time  the 
note  was  pledged  no  portion  of  the  work  to 
be  done  by  tbe  contractor  had  been  done. 
The  court  held  that  the  delivery  of  the  note 
by  the  maker  under  these  circumstances 
"precludes  the  maker  of  the  instrument,  upon 
the  simplest  principles  of  estoppel,  from  as- 
serting that  its  only  consideration  was  the 
completion  of  the  building. 

[4]  In  the  case  at  bar  the  facts  constitut- 
ing the  estoppel  are  that  tbe  contract  upon 
which  the  defendant  relies  and  of  which  the 
note  was  originally  a  part  expressly  provid- 
ed, "These  notes  to  be  detached  by  the  Bre- 
nard Mfg.  Company";  that  the  first  note 
was  payable  before  the  Brenard  Manufactur- 
ing Company  could  by  any  fair  construction 
of  the  contract  be  required  to  begin  to  per- 
form any  part  thereof,  and  all  of  the  notes 
were  payable  long  before  the  expiration  of 
time  for  the  completion  or  carrying  out  of 
the  contract  on  the  part  of  the  company,  the 
life  of  the  contract  being  12  months  and  the 
sixth  note  bting  payable  7  months  from  the 
execution  of  the  contract.  We  conclude, 
therefore,  that  both  upon  the  doctrine  of  es- 
toppel as  applied  in  the  case  of  Flood  v.  Petry 
and  the  principle  "that  a  failure  of  consider- 
ation In  whole  or  In  part  after  a  bona  fide  as- 
signment of  a  promissory  note  Is  no  defense 
to  a  suit  by  the  assignee  against  the  maker, 
notwithstanding  the  former's  full  knowledge 
of  tbe  original  oonsidaratlaD  for  wblcb  the 
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note  wu  glTen,"  a  rule  clearly  recognized  In 
Spllvallo  T.  Patten,  and  approved  by  Flood  t. 
Petry,  the  facts  found  to  be  tme  by  the  court 
do  not  constitute  a  defense. 

[I]  The  notes  w««  payable  in  Iowa,  and  are 
to  be  Interpreted  therefore  under  the  law  of 
that  state.  Howerer,  no  Iowa  case  Is  dted, 
nor,  we  apprehend,  exists  in  conflict  with  the 
doctrine  expressed  in  tUs  opinion.  The  lan- 
guage of  the  Supreme  Court  of  Iowa,  in  the 
case  of  McNight  t.  Parsons,  186  Iowa,  892, 
118  N.  W.  858,  22  L.  B.  A.  (N.  S.)  718,  125 
Am.  St.  Rep.  265,  16  Ann.  Cas.  665,  would  in- 
dicate its  agreement  with  the  prevailing  rule, 
for  it  says: 

"The  courts  quite  universally  hold  that 
knowledge  that  a  note  was  given  In  considera- 
tion of  the  executory  agreement  or  contract  of 
the  payee  whidi  has  not  been  performed  will 
not  deprive  the  indorsee  of  the  character  of  a 
bona  fide  holder,  unless  he  also  has  notice  of 
the  breach  of  that  agreement  or  contract." 

The  Judgment  is  reversed,  and  the  trial 
court  directed  to  enter  judgment  In  conform- 
ity with  this  opinion. 


We      ocmcur: 
WORKS,  J. 


FINIiAYSON,      P.      J.; 


(51  Cal.  App.  6S£) 

PATTON  V.  WOODWARD  00.     (Chr.  3719.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    March  8, 1021.    Hearing 
Denied  by  Supreme  Court  May  6, 1921.) 

Master  and  servant  «=s>332  (2)— Evidence  to 
oonneot  automobile  dealer  with  operation  of 
oar  negllOMrtly  driven  held  to  Justify  nonsuit. 
In  an  action  against  a  corporation  selling 
automobiles,  for  injuries  to  a  bicyclist  struck 
by  an  automobile  driven  by  the  company's  em- 
ployee demonstrating  the  car,  which  had  been 
left  with  the  company  to  be  sold,  held  that  de- 
fendant was  entitled  to  a  nonsuit  on  the  ground 
that  the  evidence  was  insufficient  to  connect  de- 
fendant dther  with  the  ownership  or  operation 
of  the  automobile,  the  only  evidence  offered 
clearly  showing  that  its  employee  at  the  time 
of  the  accident  was  working  on  bis  own  time 
and  beyond  the  scope  of  his  employment. 

Appeal  from  Superior  Oonrt;  Fresno  Coun- 
ty; D.  A.  Casbin,  Judge. 

Actitm  by  George  M.  Patton  against  the 
Woodwand  Company,  a  corporation.  From 
judgment  of  nonsuit,  plaintiff  appeal&  Af- 
firmed. 

0.  K.  Bonestell,  of  Fresno^  for  appellant. 

BvertB  ft  Bwlng  and  J.  B.  Fitdi,  all  of 
Freemo,  Dor  req;>ondeut 

NOUBSBV  J.  Plaintiff  a«>eal8  from  a 
judgment  in  favor  of  defendant  following  the 
granting  of  defendant's  motion  for  nonsuit  In 
an  action  for  personal  injuries.    The  motion 


for  nonanlt  was  granted  npon  the  grounds 
that  there  was  no  evidence  Introduced  con- 
necting the  defendant  with  the  ownership  of 
the  automobile  or  with  its  operation  at  the 
time  of  the  accident^  and'  tMt  there  was  no 
evidence  introduced  vrtiich  showed  that  the 
person  operating  the  automobile  was  at  the 
time  of  the  accident  either  in  the  employ  of 
the  defendant  or  acting  within  the  scope  of 
his  employment  The  complaint  alleged  that 
the  defendant,  a  corporatkm,  while  engaged 
in  the  business  of  demmistrating  and  selling 
automobiles,  operated  an  automobile  alcmg 
Inyo  street  in  the  city  of  Fresno  in  a  westerly 
direction,  while  plaintiff  was  operating  a  bi- 
cycle aloog  the  same  street  In  an  easterly  dl- 
rectfaa  and  apivoadilng  the  Intersection 
thereof  with  I  street;  that  as  plaintiff  ap- 
proached the  Intersectlcm  of  said  streets  the 
defoidant  corporation  negligently  caused  said 
automobile  to  be  driven  along  said  Inyo  street 
and  into  I  street  at  such  an  angle  across  the 
intersection  of  said  streets  that  It  passed  to 
the  left  of  the  center  thereof ;  that  by  reason 
of  the  collision  so  caused  plaintiff  was  thrown 
to  the  pavement  and  injured. 

The  evidence  disclosed  by  tiie  bUl  of  ex- 
ceptions is  that  one  Pearson,  an  employee  of 
the  defendant  corporation,  was  operating  the 
car  in  question  after  business  hours  and  after 
defendant's  place  of  business  had  been  dosed 
for  the  day;  that  the  car  belonged  to  an- 
other employee  of  defendant  by  the  name  of 
Collins,  and  had  been  taken  by  him  In  trade 
for  another  machine ;  that  It  bad  been  left  at 
defendant's  plaoe  of  business  for  the  purpose 
of  being  sold,  but  that  the  arrangements  for 
selling  it  had  been  made  between  Pearson  and 
Collins,  the  owner,  without  any  negotiations 
with  or  Instructions  to  or  from  the  defendant 
corporation;  that  without  any  instrucUcMis 
from  the  defendant  corporation  PearsMi  took 
the  car  for  the  purpose  of  demonstrating  it 
after  he  had  completed  his  work  for  the  day, 
and  sold  it  oa  that  day,  payment  being  made 
directly  to  Colllna  No  commission  was  paid 
to  the  defendant  corporation  on  account  of 
the  sale  of  the  car,  and  Pearson  himself  re- 
ceived no  commission  therefor.  The  auto> 
mobile  had  been  stored  by  Collins  in  the  offi- 
ces of  the  corporation  tar  a  period  of  aboot 
one  week  prior  to  the  accident,  and  on  some 
occasions  was  run  out  to  the  street  in  front 
of  the  offices  or  on  a  ndarby  lot  for  the  pur- 
pose of  display  with  cars  of  the  company 
which  were  thus  exhibited  toe  sale.  At  the 
time  of  the  accident  the  car  carried  a  dealer's 
license  issued  to  and  belonging  to  the  corpo- 
ration, which  Pearson  testified  he  had  taken 
without  permission.  The  foregoing  facts  ap- 
pear from  the  testimony  of  Pearson,  who  was 
called  for  the  plaintiff.  Another  witness, 
ColUns,  also  called  for  the  plalntifl,  corrobo- 
rated this  testimony  In  the  main,  though  his 
testimony  relaUng  to  bis  authorization  ot 
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Pearson  to  kU  the  car  was  indefinite.  Col- 
lins farther  testified  that  with  reference  to 
the  sale  of  die  automobile  he  made  no  con^ 
tract  with  Hie  oorporatloB. 

This  WHS  all  the  eildence  offered  by  plain- 
tiff  on  tU  8  phase  of  the  case.  In  appellant's 
brief  It  Is  argoed  that  the  testimony  of  these 
two  witnesses  is  confllctInK,  and  that  the  trial 
court  should  have  disregarded  the  conflict 
and  resolved  all  inferences  and  presamptions 
in  favor  of  the  plaintiff.  But  the  record  dis- 
poses no  conflict  l%e  argument  in  the  brief 
is  based  upon  a  mlsquotatltm  of  the  evid^ice 
of  Ckdllns  as  disclosed  by  the  Mil  of  excep- 
tions as  follows : 

"I  was  the  Owner  of  the  Ford  AntMnoUla 
which  had  cansed  the  accident.  I  had  left  it 
with  the  defendant  to  be  sold." 

The  testimony  of  this  witness  appearing  in 
the  bill  of  ezceptlcMis  Is : 

"I  was  the  owner  of  tUs  Ford  antomoMle 
which  caused  the  accident.  I  had  never  turned 
the  antomobile  over  to  the  Woodward  Com- 
pany. I  had  left  it  there  to  be  sold.  Q.  But 
sot  to  be  sold  by  the  Woodward  Company,  was 
it?  A  Well,  it  was  with  the  other  used  cars. 
I  never  talked  to  either  of  the  Woodwards 
about  selling  the  car  for  me  to  my  knowledge. 
I  might  possibly  liave  talked  to  Mr.  Pearson 
about  it" 

This  testimcmy  to  In  complete  harmony 
with  that  of  the  witness  Pearson,  who  testi- 
fied that  his  fellow  employee  Collins  had 
merely  brought  bis  car  to  his  place  of  employ- 
ment; tliat  it  had  not  been  turned  over  to  the 
corporation  for  the  purpose  of  sale,  but  that 
Collins  had  authorized  him  to  act  as  bis  own 
agent  in  the  sale  of  the  car. 

Tbem  was  no  evidence  c<»inecting  defend*- 
ant  either  with  (be  ownership  or  operation  of 
the  automobile,  and  the  only  evidence  offered 
clearly  showed  that  Pearson,  at  the  time  of 
the  accident,  was  wwklng  upon  his  own  time, 
and  beyond  the  scope /if  his  employment  with 
defendant 

The  motion  for  a  nonsuit  was  properly 
granted,  and  the  Judgment  is  affirmed. 

We  concnr:  LANODON,  P.  J.;  STDBTB- 
VAMT,  J. 


(51  C»L  App.  6U) 

CLAPP'8  PARKING  STATION  et  al.  v.  IN- 
DUSTRIAL    ACCIDENT    COMMISSION 
OF  CALIFORNIA  at  aJ.    (Civ.  3397.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.    Bforcfa  1.  1921.) 

I.  Master  asd  servant  ^=>375 (2)— Injury  while 
going  to  or  from  work  not  In  course  of  ani- 
pieymest  within  ConpMsatlos  Aet 

An  employee  merely  going  to  or  from  the 
place  of  hia  work  is  not  engaged  in  perform- 
ing any  service  growing  out  of  and  incidental 


to  his  employment  relativa  to  right  ts  award 
for  his  injury  at  sueh  time. 

2.  Matter  and  servant  «=34I7(S}— Campsnaa- 
tlon  award  withovt  proof  sf  Injary  In  •■• 
ploymsst  void. 

Workmen's  Compensation  Act  i  6,  snbsee. 
"a,"  creating  a  liability  against  an  employer 
only  for  an  injury  ariaing  out  of  and  hi  the 
course  of  the  employment,  an  award  without 
t»oof  of  such  condition  precedent  is  void^  and, 
being  attacked  by  certiorari  under  section  67, 
must  be  annulled  as  in  excess  of  jurisdiction. 

3.  Master  and  awvant  «=b>4I7(7)— Cosimla- 
sion's  findings  n«t  oonclntlvo  anisaa  anpport- 
ad  by  avldenea. 

Though  Workmen's  Compensation  Act  f 
87,  subsec.  "c"  declares  concluaion  of  commis- 
sion on  qnestions  of  fact  to  be  condusive  and 
final,  this  ia  only  where  there  is  conflict  of 
evidence  or  opposing  inferences  may  reasonably 
be  drawn;  and,  the  award  being  baaed  wholly 
on  circumstantial  evidence,  the  court  may  de- 
termine whether  there  are  the  necessary  rea- 
sonable inferences  deducible  from  the  evidence 
to  sustain  the  findings;  conjecture  or  guess- 
work will  not  suffice. 

4.  Master  and  servant  «=9405  (4)— Finding  of 
injury  In  employment  based  on  "conjeoture" 
as  distinguished  from  "Inference"  held  unsup- 
ported. 

Commission's  conclusion  that  employee's 
injury  arose  oat  of  and  In  the  course  of  his 
employment  held  not  supported  by  evidence, 
there  being  no  reasonable  "inference,"  which 
reats  on  premises  of  fact,  to  this  effect  but 
mere  "conjecture"  and  sunniae,  which  have  no 
anch  basis. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Conjecture;  First  and  Second 
Series,  Inference.J 

5.  Master  and  servant  9=>4I7(9)— Cause  re- 
manded on  oommlsslon's  statement  ol  new 
evldenoo. 

Award  of  commission  being  annulled  for 
insufficiency  of  evidence,  the  cause  will  under 
the  authority  of  Workmen's  Compensation  Act, 
i  97,  subsec.  "c,"  be  remanded  for  further  pro- 
ceedings, it  being  made  to  appear  that  addition- 
al evidence  can  be  produced,  and  this  on  the 
statement  of  the  commission  as  to  the  evidence 
that  can  be  produced,  without  supporting  affi- 
davits; the  claimant  being  too  poor  to  engage 
counsel. 

Award  of  death  benefit  was  made  by  the 
Industrial  Accident  Commission  and  others 
to  Silas  M.  Friend's  widow,  and  Frederick  A. 
Clapp,  doing  business  as  Clapp's  Parking 
Station,  employer,  brings  certiorari.  Award 
annulled  and  cause  remanded. 

Porter  &  Sutton,  of  Los  Angeles,  for  peti- 
tioners. 

A  E.  Graupner,  of  San  Francisco^  for  re- 
spondents. 

FINLAYSON,  P.  J.  This  U  a  proceedin« 
in  certiorari  to  review  an  award  of  tbe  In- 
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dnstrlal  Accident  Gommlsslon  allowing  a 
death  benefit  to  the  widow  of  Silas  M. 
Friend,  deceased. 

The  petitioner  for  the  writ,  Frederick  A. 
Clapp,  doing  business  in  the  city  of  Los 
Angeles  under  the  name  of  "Clapp's  Parking 
Station,"  employed  Friend  as  a  carpenter 
to  do  various  kinds  of  work  aboat  his  auto- 
mobile parking  ground.  For  several  days 
prior  to  the  accident.  Friend  had  been  engag- 
ed in  constractlng  a  fence  for  Clapp  around 
the  tatter's  parking  ground.  On  July  3, 1919, 
at  about  11  o'clock  a.  m..  Friend  left  his 
work  of  fence  building,  and  shortly  there- 
after, while  crossing  Los  Angeles  street,  was 
run  down  by  an  automobile  and  received  in- 
juries that  were  the  proximate  cause  of  his 
death. 

It  is  contended  by  petitioner  that  there 
was  no  evidence  before  the  Commission  suf- 
ficient to  justify  its  finding  that  the  injuries 
tlrnt  resulted  in  Friend's  death  arose  out  of 
and  in  the  course  of  his  employment  This 
contention,  we  think,  must  be  sustained. 

[1]  It  seems  tliat  the  award  was  based 
upon  the  theory  that,  at  the  time  of  the  ac- 
cident. Friend  was  on  an  errand  for  bis 
employer,  that  is,  that  he  was  on  his  way 
to  or  was  returning  from  the  lumber  yard 
of  the  Whiting-Mead  Wrecking  Company, 
whither,  it  is  claimed,  he  had  been  sent  by 
Clapp  to  purchase  lumber  to  be  used  in  the 
construction  of  the  fence.  There  is  no  direct 
evidence  that  Friend  was  i>erforming  any 
such  errand  for  liis  employer  at  the  time  of 
the  accident;  the  claim  is  that  there  is  cir- 
cumstantial evidence  to  sustain  the  theory 
that  Friend  was  on  such  errand  when  the 
accident  happened.  We  think  that  the  cir- 
cumstances are  wholly  Insufflclent  to  Justify 
any  reasonattle  inference  that  friend  was 
engaged  in  any  such  errand.  If  he  was  not, 
then  indubitably  the  widow  is  not  entitled 
to  a  death  benefit,  for  it  is  well  settled  that 
an  employee  going  to  or  from  the  place  where 
his  work  is  to  be  performed  is  not  engaged 
in  performing  any  service  growing  out  of 
and  Incidental  to  his  employment  Ocean 
Ace.,  etc.,  Co.  V.  Industrial  Ace.  Comn.,  173 
OaL  313,  159  Pac.  1041,  L.  R.  A.  1917B.  336; 
Fidelity  &  Casualty  Co.  v.  Industrial  Ace. 
Comn.,  192  Pac.  166. 

It  we  resolve  all  conflicts  in  the  evidence 
<n  favor  of  the  widow  and  construe  the  evi- 
dence most  favorably  to  her,  we  shall  have 
presented  the  following  circumstances:  Some 
time  prior  to  the  accident,  Clapp  had  given 
Friend  ¥5,  and  told  him  that  If  he  needed  any 
additional  lumber  for  the  construction  of 
the  fence  to  go  and  get  it — to  get  it  from 
the  lumber  yard  of  the  Whiting-Mead  Wreck- 
ing Company.  Clapp's  parking  ground  is  <Mi 
the  westerly  side  of  Los  Angeles  street,  be- 
tween Seventh  and  Eighth  streets.  The  lum- 
oer  yard  of  the  Whiting-Mead  Wredting 
Company  is  between  Seventh  and  Eighth 
Streets  on  San  Pedro  street — a  street  four 


bloclcs  east  of  Los  Angeles  street  After  the 
acddoit,  five  dollars  and  a  few  cents  were 
found  in  one  of  the  pockets  of  the  clothing 
that  had  been  worn  by  Friend.  According 
to  the  uncontradicted  testimony  of  the  man- 
ager of  the  Whiting-Mead  Wrecking  C<Hn- 
pany,  that  company,  as  its  books  show,  did 
not  sell  any  lumber  to  Friend  on  July  3, 
though  It  had  sold  lumber  to  Clapp  on  the 
Ist  of  July.  The  construction  of  the  fence 
was  left  entirely  to  Friend,  who  came  and 
went  as  and  when  he  saw  fit.  He  was  paid 
by  the  hour.  During  the  period  he  worked 
for  Clapp,  i.  e.,  from  June  23  to  July  3,  he 
would  sometimes  leave  his  work  for  half  a 
day  at  a  time. 

According  to  the  uncontradicted  evidence 
of  the  eyewitnesses  of  the  accident.  Friend, 
at  about  11  o'clock  a.  m.  on  July  3,  1919, 
while  crossing  Los  Angeles  street,  about  60 
feet  north  of  Eighth  street,  going  in  a  west- 
erly direction,  tliat  Is,  in  a  direction  away 
from  the  lumber  yard  and  toward  the  park- 
ing ground  where  the  fence  was  In  the  course 
of  construction,  stepped  from  behind  a  truck 
into  the  path  of  an  automobile  proceeding 
southerly  on  Los  Angeles  street  was  stru<^ 
by  the  front  left  fender  and  received  the  in- 
juries from  which  he  subsequently  died.  At 
the  time  of  the  accident,  B^iend  was  not 
wearing  a  coat 

[2, 3]  The  Workmen's  Compensation  Act 
creates  a  liability  against  an  employer  only 
for  an  injury  "arising  out  of  and  In  thei 
course  of  the  employment"  Stats.  1917,  p. 
834,  }  6,  Bubsec.  "a".  The  fact  that  the  in- 
Jury  arose,  out  of  and  in  the  course  of  the 
employment  18  a  condition  precedent  to  the 
power  of  the  Commission  to  award  compen- 
sation to  the  injured  employee  or  a  death 
benefit  to  his  dependents.  An  award  made 
without  proof  of  this  essential  fact  is  void; 
and,  if  attacked  by  certiorari,  as  provided  in 
section  67  of  the  law,  it  must  be  annulled 
as  an  act  in  excess  of  the  Commission's  Jur- 
IsdictlOD.  The  statute,  it  is  true,  expressly 
declares  that  the  conclusions  of  the  Com- 
mission  on  questions  of  fact  are  "conclusive 
and  final  and  shall  not  be  subject  to  review" 
(section  67  of  the  act,  subsec.  "c").  But  this 
means  no  more  than  that  the  Commission  is 
the  final  arbiter  where  there  is  a  conflict  In 
the  evidence  or  where  opposing  inferences 
may  reasonably  be  drawn.  It  is  always  with- 
in the  province  of  the  court,  in  reviewing  an 
award  based  wholly  on  circumstantial  evi- 
dence, to  determine  whether  there  are  in- 
ferences reasonably  deducible  from  the  evi- 
dence to  sustain  Qie  Commission's  findings. 
The  findings,  in  such  case,  must  be  based  on 
reasonable  inferences;  conjecture  or  guess- 
work will  not  sulflce. 

[4]  In  Kerr  v.  Ayre  S.  S.  Co,  [1916]  A.  O. 
217,  233,  Lord  Shaw  draws  the  distinction 
between  conjecture  and  inference  in  these 
words: 
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The  distbietion  la  as  broad  as  philosophy 
itaeU.  It  ia  that  an  inference  reata  upon  prem- 
isea  of  fact  and  a  conjectare  doea  not." 

The  conclnslon  that  Friend's  injuries  arose 
oat  of  and  in  the  coarse  of  his  employment 
must  find  Its  support  in  the  finding  tliat  be 
was  injured  while  performing  an  errand 
for  tiis  employer,  L  e,  while  going  to  or  re- 
turning from  the  lumber  yard  to  pnrdiase 
lumber  for  the  fence.  Bat  that  finding  rests 
upon  no  premises  of  fact  The  uncontra- 
dicted evidence  of  tbe  manager  of  the  Whit- 
ing-Mead Wrecking  Company  shows  that 
Friend  had  not  purchased  any  lumber  at  tbe 
lumber  yard  on  the  day  of  the  accident.  It 
necessarily  follows,  therefore,  tbat  he  was 
not  returning  from  tbe  purchase  of  lumber 
when  be  sustained  bis  fatal  injuries.  Tbe 
ttct  tbat,  according  to  tbe  uncontradicted 
evidence,  Friend,  when  struck  down,  was 
crossing  from  the  east  to  the  west  side  of 
Los  Angeles  street,  tibat  is,  while  going  in  a 
direction  away  from  the  lumber  yard,  shows 
that  be  was  not  on  bis  way  to  purchase  lum- 
ber. From  this  It  necessarily  follows  tbat  tbe 
finding  tbat  be  was  injured  while  on  an  er- 
rand to  purchase  lumber  is  based  on  mere  con- 
jecture and  surmise.  There  is  no  premise  of 
factui>on  wbicbtobase  any  inference  tliat  be 
was  on  any  such  errand. 

It  is  argued  that  tbe  hour,  11  o'clock  a.  m. 
was  not  tbe  usual  lunch  hour,  and  tbat  tbere- 
fore  Friend  bad  not  been  to  his  lunch.  It 
also  is  said  tbat  the  fact  tbat  be  did  not 
have  on  bis  coat  shows  tbat  be  bad  not  been 
to  lonch.  Tills  is  non  seqnitor.  Glai^  tes- 
tified that  be  was  eating  bis  lunch  when  tbe 
accident  happened.  If  Clapp  was  so  engaged 
at  tbat  hour,  why  not  Friend?  It  is  not  un- 
reasonable to  assume  tbat  one  who  goes  to 
his  work  early  in  tbe  morning,  particularly 
one  who,  like  Friend,  bas  no  regular  and  stat- 
ed working  hours,  should  eat  bis  lunch  an 
hour  earlier  than  tbe  no<»  hour.  Nor  is  tbe 
fact  tbat  be  did  not  bave  on  bis  coat  a 
pregnant  circumstance.  The  accident  hap- 
pened at  a  time  of  tbe  year  when,  as  a  rule, 
the  forenoons  are  quite  warm.  At  tbat  sea- 
am  men  whose  vocation  is  that  which 
Friend  pursued  are  frequently  seen  eating 
their  noonday  meal  in  tbeir  shirt  sleeves. 
The  probabilities,  therefore,  are  as  consistent 
witb  tbe  assumption  that  EYiend  was  re- 
turning from  his  lunch  as  tbat  be  was  going 
to  or  returning  from  tbe  purchase  of  lumber 
for  Clapp.  Moreover,  tbe  assimiption  tbat 
Friend  may  bave  been  returning  from  his 
Inncb  Is  not  necessarily  tbe  only  reasonable 
alternative  to  tbe  assumption  tbat  be  was 
going  to  or  returning  from  tbe  purchase  of 
Itunber.  Tbe  evidence  shows  tbat  be  did 
not  always  work  steadily  on  tbe  fence 
tbroagfaont  tbe  day,  but  that,  for  any  pur- 
pose tbat  might  suit  bis  wbim,  be  sometimes 
left  tbe  foice-bulldlng  Job  for  an  bour  or  so, 
or  even  for  a  longer  period  of  time. 

[6]  We  find  no  substantial  evidence  to  sus- 


tain tbe  Commission's  ctmclnsion  tbat  tbe 
injury  to  Friend  arose  out  of  and  in  tbe 
course  of  bis  employment,  and  therefore  we, 
perforce,  must  annul  tbe  award. 

Tbe  statute  expressly  authorizes  m  to 
enter  a  Judgment  affirming  or  annulling  tbe 
award  or  remanding  the  case  for  furtber 
proceedings  before  tbe  Commission.  Stats. 
1917,  p.  876,  I  67,  subsec.  "c".  Tbe  Judgment 
in  Pacific  Coast  Casualty  Co.  ▼.  Plllsbury, 
171  Cal.  319,  325, 153  Paa  2i.  affords  a  prece- 
dent for  tbe  entry  of  a  Judgment  annulling 
the-  award,  and,  at  tbe  same  time,  remanding 
tbe  case  for  further  proceedings  by  tbe  Com- 
mission. We  are  asked  by  tbe  Commission,  in 
tbe  event  that  we  find  it  necessary  to  annul 
the  award,  to  remand  tbe  cause  for  furtber 
proceedings  before  that  body.  This  request  Is 
based  upon  tbe  ground  tbat,  since  tbe  entry 
of  tbe  award,  new  evidence,  material  to  tbe 
claimant's  case  bas  been  dlscov«red — evi- 
dence which,  it  is  claimed,  could  not  bave 
been  sooner  discovered  by  the  exercise  of  rea- 
sonable diligence.  The  petitioner  here  oppos- 
es tbe  request  upon  the  grounds:  (1)  That  tbe 
court's  power  to  remand  exists  only  where 
tbe  applicant  did  not  bave  a  fair  trial  before 
the  Commission,  as,  for  example,  where  tes- 
tim<my  was  improperly  rejected;  and  (2)  tbat 
in  any  event  tbe  nature  of  tbe  newly  dis- 
covered evidence  should  be  shown  by  affida- 
vits. 

We  think  that  where  an  award  is  annulled 
for  Insufficiency  of  the  evidence  to  sustain  a 
material  finding  of  tbe  Commission,  and  it 
is  made  to  appear  tbat  if  tbe  case  be  remand- 
ed for  furtber  proceedings  before  tbe  Com- 
mission additional  evidence  can  be  produced, 
tbe  court  sbonld  exercise  Its  power  to  re- 
mand. A  new  trial  in  a  court  of  record 
follows  as  a  matter  of  coarse  when  tbe  Judg- 
ment of  sucb  a  trlbimal  is  reversed  by  an 
appellate  court  on  tbe  ground  that  a  material 
finding  is  not  sustained  by  tbe  evidence; 
and  we  can  see  no  reason  why  a  more  rig- 
orous rule  should  be  applied  to  a  Judgmoit 
of  tbe  Industrial  Accident  Commission,  an- 
nulled in  a  certiorari  proceeding,  in  view  of 
the  express  grant  of  power  to  remand  tbe 
case  for  furtber  proceedings  by  the  Commis- 
sion. Such  liberal  construction  of  the  act 
accords  with  tbe  express  declaration  that  its 
provisions  are  to  be  liberally  construed,  with 
the  purpose  of  extending  its  benefit  to  tbe 
protection  of  injured  persons.  Section  68, 
Stats.  1917,  p.  877. 

As  to  tbe  other  objection — tbe  failure  to 
support  tbe  motion  by  affidavits — ^we  think 
tbat  while  it  doubtless  would  be  more  regu- 
lar to  file  an  affidavit  showing  the  new  evi- 
dence tbat  can  be  produced  on  a  rebearing  by 
the  Commission,  still  in  this  particular  in- 
stance tbat  course  is  not  a  sine  qua  non. 
Here  tbe  datmant,  Mrs.  Friend,  was  too  ppor 
to  engage  counsel.  Tbe  Commission,  a  public 
body  created  by  law  witb  power  to  subpcena 
any  witness  who  bas  not  been  required  to 
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attend  at  the  request  ot  any  party  (section 
61),  claims  that  it  has  endeavored  to  ascer- 
tain all  the  facts.  We  think  that  nnder  the 
circumstances  we  riiould  accept  at  its  face 
yalue  the  Commission's  statement  of  the  evi- 
dence which  it  claims  can  be  produced  in 
the  event  of  a  rehearing. 

The  award  is  annulled,  the  cause  remand- 
ed, and  the  Commission  la  directed  to  take 
such  further  proceedings  In  the  matter  as 
It  may  deem  advlsaUe. 

We  concur:  WORKS,  3.1  CBAIO,  J, 


(SI  Cal.  App.  370)      > 

PEOPLE  V.  8TENNETT.    (Cr.  MZ) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Feb.  14,  1921.  Rehearing  Denied 
March  16,  1921.  Hearins  Denied  by  Su- 
preme Court  AprO  14,  1921.) 

1.  Criminal  law  <ts»l039  —  Objeotloa  deputy 
sheriffs  were  disqualifled  to  take  custody  of 
Jnry  must  be  made  below. 

The  objection  that,  since  the  sheriff  was  a 
witness  in  the  case  and  was  thereby  disqualified 
from  summoning  the  Jury,  his  deputies  were 
likewise  disqualified  to  have  the  custody  of  the 
jury  pending  the  trial,  cannot  for  the  first  time 
be  rsised  on  appeal. 

2.  Criminal  law  «=3S68— Objeotlon  to  Improper 
custody  of  Jury  is  waived  by  failure  to  ob- 
ject. 

Accused,  by  Us  failure  to  object  to  the  or^ 
der  placing  the  jury  in  charge  of  one  of  the 
sheriff's  deputies  because  the  sheriff  was  a  wit- 
ness for  the  prosecution  in  the  case  and  the 
deputy  was  therefore  disqualified,  waived  the 
objection  even  in  the  trial  of  a  felony,  since 
such  order  is  a  mere  irregularity  which  can  be 
waived. 

3.  Wttaeesee  «»274(2)--Defendaafs  eharae. 
tar  witnesses  oaa  be  cross-examined  as  to 
kaowledBO  of  previous  offenses  hy  bim. 

Where  defendant  offers  witnesses  who  testi- 
fy to  his  previous  good  reputation,  the  prosecu- 
tion can  eross-ezamine  such  witnesses  to  as- 
certain the  credibility  of  their  testimony  by  ask- 
ing them  if  they  had  heard  that  defendant  had 
been  previously  convicted  or  charged  with  other 
offenses. 

4.  Witnesses  «=»274(2)  —  Statute  prohibiting 
reference  to  prior  conviction  does  not  prevent 
cross-examination  of  oharaoter  witnesses. 

Pen.  Code,  |  1Q2S,  providing  that,  if  de- 
fendant pleads  guilty  and  answers  that  be  has 
suffered  the  previous  conviction  alleged  in  the 
indictment,  the  charge  of  the  previous  convic- 
tion must  not  be  read  to  the  jury  nor  slluded  to 
on  the  trial,  merely  prohibits  a  gratuitous  and 
unnecessary  aUnsion  thereto,  but  does  not 
Itrevent  the  district  attorney  from  cross-exam- 
ining defendant's  character  witnesses  by  asking 
them  if  they  knew  defendant  had  been  conviot- 
ed  of  the  prior  offense. 


5.  Criminal  law  «=»72:!i/2— Statate  protilbKlBB 
reference  to  prior  conviction  is  one  of  pro- 
cedure which  defendant  can  waive  hy  offer* 
lag  evidenoe  of  good  oharaoter. 

The  provision  of  Pen.  Code,  f  1025,  pro- 
hibiting reference  at  the  trial  to  a  prior  con- 
viction if  defendant  has  admitted  such  convic- 
tion on  arraignment,  is  only  a  statutory  regula- 
tion of  the  trial  which  defendant  can  waive  and 
does  waive  by  offering  evidence  of  previous 
good  character. 

6.  Crimlaal  law  «s>722^3— Argnmeat  on  refer- 
ence to  prior  offense  on  cross-examlaatlOB  of 
oharaoter  witnesses  held  proper. 

In  a  prosecution  for  petit  larceny  after  a 
prior  conviction,  where  defendant  bad  offered 
character  witnesses  who  had  admitted  on  cross- 
examination  they  had  beard  defendant  had  been 
previously  convicted  of -petit  larceny  and 'ac- 
cused of  other  crimes,  it  was  proper  for  the 
district  attorney  in  his  argument  to  refer  to 
such  admissions  in  discussing  the  credibility 
of  defendant's  testimony. 

7.  Witnesses  <3=>37  (4)— Witness  who  has  set 
heard  defendant's  repatatloa  disenssed  eaa 
testify  It  was  good. 

A  statement  by  a  witness  called  by  defend- 
ant as  a  character  witness  that  had  never  heard 
defendant's  reputation  discussed,  does  not  ren- 
der him  incompetent  to  testify  defendant's  rep- 
utation was  good,  since  the  fact  that  it  was 
not  disenssed  Is  an  Indication  that  it  was  good. 

8.  Crimlaal  law  «=»l  186(4)— Exdnslon  of  taa- 
tlmony  of  one  of  several  character  wltaassas 
for  defendant  held  harmless. 

Error  in  excluding  the  testimony  of  only 
one  of  several  character  witnesses  offered  by 
defendant  is  harmless,  where  the  evidence  of 
defendant's  guilt  was  such  that  it  could  not  be 
held  the  error  resulted  in  the  miscarriage  of 
justice  within  meaning  of  Const,  art.  6,  f  4^. 

9.  Crimlaal  law  «=»789(I7)— Instmotion  rea- 
sonable doubt  oonid  only  arise  from  avideaee 
held  correct. 

An  instruction  defining  "reasonable  doubt" 
Is  not  objectionable  because  the  court  therein 
told  tiie  jury  that  such  doubt  could  only  arise 
from  the  evidence  actually  produced  in  the  ease 
and  consequently  excluded  doubt  created  through 
or  by  a  want  of  evidence. 

10.  Criainai  law  «ss822(l3)— InstrnoMon  bM4 
not  to  authorize  eoDslderatloa  of  oiroumstaae- 
ee  not  shown  by  evldencob 

An  instruction  that  unexplained  possessioni 
of  stolen  property,  though  not  itself  sufficient 
to  justify  conviction,  is  a  circumstance  which 
might  be  considered  with  other  designated  cir- 
cumstances which  had  been  shown  by  the  evi- 
dence "and  by  any  and  all  other  circnmstancea 
tending  to  show  the  guilt  of  accused,"  is  not 
objectionable  as  authorizing  consideration  o^ 
circumstances  not  brought  out  by  the  evidence, 
where  the  instruction  when  read  as  a  whole  and 
in  the  light  of  the  general  charge  must  have 
been  considered  by  the  Jury  as  limited  to  cir- 
cumstances shown  by  the  evidence. 
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11.  Crlaiial  law  «bb>822(II)— Instniotloii  to- 
fewlut  ■■st  axpiaia  posaMsloii  ef  ttolu 
goods  to  ranovo  incriMlnatoiy  offoot  l»  oor> 

In  a  prosecution  for  larceny,  an  i&stmction 
that  defendant  waa  bonnd  to  explain  the  inno- 
cent possession  of  the  property  to  remoTe  the 
effect  of  snch  possession  as  a  circumstance  to 
be  considered  in  connection  with  other  snspi- 
ciona  facts,  which,  when  considered  with  other 
parts  of  the  instmction,  merely  meant  that  if 
the  property  was  stolen  and  in  possession  of 
the  defendant  immediately  thereafter  he  wonld 
be  reqnired  to  explain  that  bis  possession  was 
innocent  to  remove  the  incriminatory  effect  of 
those  drcumstances,  was  not  erroneous. 

12.  Crlnlaal  law  i8=»784(4)— Igstniotloa  all 
ralevaat  dreaaittaiNM  majf  b*  oaotldarad 
held  osobjaotlonakla. 

An  instmction  that,  when  drcnmstantial 
evidence  is  wholly  relied  upon,  any  relevant 
fact  or  circumstance  leading  to  or  surroundinx 
the  fact  of  the  commission  of  such  crime  may 
be  shown  and  considered  by  the  jury,  hardly 
more  than  states  a  commonplace  and  is  not 
open  to  substantial  objection. 

13.  Crialaal  law  «S9784(5)— Instniotloo  as  te 
eircunstantial  evidaoca  held  UBohJectlonable. 

An  instruction,  explaining  the  distinction 
between  direct  and  circumstantial  evidence  and 
declaring  that  guilt  may  be  established  by 
means  of  either,  and  emphasizing  the  obvious 
proposition  that  to  justify  a  conviction  on  cir- 
comstantial  evidence  there  must  be  produced  in 
the  minds  of  the  jury  the  same  degree  of  cer- 
tainty as  is  required  where  direct  evidence  is 
relied  npon,  is  not  objectionable. 

14.  Criminal  taw  «=»757(5)  —  Instructlo*  on 
credibility  of  witnesses  held  not  ana  on  the 
faets. 

An  instruction  on  the  credibility  of  the  wit- 
nesses in  the  langnage  of  Code  Civ.  Proc  f 
1847,  except  that  after,  the  statement  that  the 
presumption  that  witness  spoke  the  truth  may 
be  repelled  by  the  manner  in  which  he  testi- 
fies was  added  "his  interest  in  the  case,  if  any, 
or  his  bias,  or  prejudice,  if  any,"  does  not 
make  the  instruction  objectionsble  as  one  on 
the  faets. 

15.  Criminal  law  ®=38 10— Instruction  defining 
'^villfnlly"  in  statutory  language  held  mis- 
leading and  contradictory. 

An  instruction  in  the  language  of  Pen.  Code, 
I  7,  subd.  1,  defining  "willfully"  and  including 
the  clause  that  it  does  not  require  any  intent 
to  violate  law  or  to-  injure  another  or  to  re- 
quire an  advantage,  is  misleading  and  bontra- 
dictory  to  an  instruction  given  in  the  language 
of  Pen.  Code,  g  20,  that  in  every  crime  there 
must  exist  s  joint  operation  of  act  and  intent 
or  criminal  negligence. 

16.  Criminal  law  <s:3ll72(4,5)  —  Instractlon 
defining  "wlilfnily"  held  haimlass. 

An  instruction  defining  "willfully"  in  the 
language  of  the  statute  which  is  misleading  and 
contradictory  does  not  require  reversal  of  the 
conviction,  where  the  evidence  is  amply  suffl- 
dent  to  warrant  the  inference  that  defendant 
had  the  intent  to  steaL 
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17.  Laroeny  «=364(7)— Evldenee  hold  sufllelaat 
to  sustain  oonvictlon  of  ataallng  antomoblle 
tires. 

Evidence  that  defendant  had  u  opportonity 
to  steal  the  automobile  tires  of  prosecuting 
witness,  and  that  when  the  officers  sppeared  at 
his  house  with  a  search  wsrrant  he  stated  that 
he  knew  they  came  for  the  tires  and  gave  an 
improbable  explanation  of  his  possession  of 
them,  AeUt  sufficient  to  sustain  a  conviction. 

18.  LaroMy  «=36l(l),  64(1)  —  Unexplained 
possession  of  recently  stolen  property  not 
alone  suffloient  to  oonvlot,  but  may  bo  oo«> 
•iderod  with  other  evldoneo. 

The  mere  unexplained  possession  of  recent* 
ly  stolen  property  is  not  of  itself  mifflcient  to 
establish  the  guilt  of  the  possessor,  though  it 
is  a  circumstance  tending  to  show  guilt  to  be 
considered  with  other  facts  and  orcumstanees 
having  a  like  tendency. 

On  Petition  for  Rehearing. 

19.  Jnry  «=>70(3)— No  formal  showing  reqnir- 
ed for  summoning  special  venire  or  directing 
coroner  to  serve  summons. 

No  formal  showing  or  procedure  is  required 
to  authorize  the  court  to  order  a  special  venire 
of  jurors  because  of  the  depletion  of  the  reg- 
ular panel  or  to  order  the  special  venire  to  be 
summoned  by  the  coroner  because  of  the  dis- 
qualification of  the  sheriff. 

20.  Jnry  ®=»70(6)  —  Court  oaa  order  special 
venire  beforo  oasa  Is  eallaC 

Though  a  special  venire  is  generally  not 
called  until  the  trial  of  the  case  has  been  begun 
and  the  regular  panel  has  been  exhausted  with- 
out securing  a  jury,  there  is  no  legal  objection 
to  the  summoning  of  such  special  venire  before 
the_  case  Is  called  for  trial  whenever  it  appears 
satisfactorily  to  the  court,  howso«Ter  informal- 
ly, that  a  special  venire  will  be  required  in 
a  case  about  to  come  to  triaL 

21.  Criminal  law  «=>!  1 661/2 (5)— Directing  cor- 
oner to  summon  special  vonira  when  sheriff 
was  witness  Is  favorable  to  defendant. 

Where  the  sheriff  was  a  witness  for  the 
prosecution  and  thereby  disqualified  from  serv- 
ing the  process  for  the  special  jury  under  Oiv. 
Proc.  i  602,  subd.  4,  and  a  challenge  to  the 
special  venire  selected  by  him  could  have  been 
sustained  under  Pen.  Code,  f  1064,  the  action 
of  the  court  in  directing  the  coroner  to  serve 
the  summons  for  special  venire,  if  erroneous 
because  no  formal  showing  had  been  made  of 
the  sheriff's  disqualification,  waa  favorable  to 
defendanL 

22.  Jury  «»3I  (5)— Provisions  for  selection  of 
matters  of  procedure  which  can  be  regulated. 

The  proceeding  for  the  ordering  and  sum- 
moning of  a  special  venire  is  a  matter  of  pro- 
cedure which  the  Legislature  can  regulate  so 
long  as  the  right  of  the  accused  to  a  fair  and 
impartial  trinl  snnrantced  him  by  the  Constitu- 
tion is  protected. 

23.  Criminal  law  9s>l  144(8)— Presumed  nec- 
essary showing  was  made  to  authorize  spe- 
cial venire,  unless  minutes  show  they  con- 
tained only  showing. 

If  any  special  showing  was  necessary  to  su- 
thorize  the  trial  court  to  order  a  speciail  venire 
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and  to  direct  the  coroner  to  Bummon  it  becanae 
of  the  disqualification  of  the  sheriff,  it  will  be 
presumed  on  appeal  that  such  showing  was 
made,  where  the  minntes  of  the  court  at  the 
time  of  entering  the  order  were  in  the  record, 
but  they  contained  no  recital  that  no  showinc 
other  than  that  stated  in  the  minutes  was  made. 

24.  Criminal  law  ^=31144(11)— Presence  of  d»- 
fendant  prMumad  unless  record  shows  oon- 
trary. 

If  the  presence  of  the  defendant  was  neces- 
sary at  the  time  the  court  ordered  a  spedal 
Tedire  to  b«  summoned  by  the  coroner,  it  will 
be  presumed  on  appeal  in  support  of  the  judg- 
ment  that  defendant  was  present  unless  the 
record  affirmatively  shows  that  he  was  not. 

25.  Criminal  law  «=>l  186(4)— Errors  In  snm- 
moning  Jury  held  not  reversible. 

If  It  was  error  for  the  court  to  order  a 
special  venire  and  direct  it  to  be  summoned  by 
the  coroner  because  the  sheriff  was  disqualified 
as  a  witness  without  any  formal  showing,  such 
error  was  (i  mere  irregularity  involving  only  a 
matter  of  procedure  which  does  not  require  a 
reversal  of  the  conviction  under  Const,  art.  8, 
{  4^,  where  an  examination  of  the  entire  rec- 
ord inclnding  t)ie  evidence  shows  that  no  mis- 
carriage of  justice  resulted  therefrom. 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty; K.  S.  Mabon,  Judge. 

J.  H.  Stennett  was  ctmvlcted  of  the  felony 
of  petit  larceny  after  a  prior  conviction  of 
a  like  oflense  under  Pen.  Code,  I  666,  and  he 
appeals  from  the  Judgment  and  the  order 
denying  his  motion  for  a  new  trlaL  Judg- 
ment and  order  affirmed. 

M.  T.  Brittan  and  W.  B.  Davlea,  both  of 
Marysville,  for  appellant. 

n.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  State. 

HART,  J.  The  defendant  was  charged  by 
an  information  filed  In  the  superior  court 
In  and  for  the  county  of  Sutter  with  a 
felony,  consisting  of  the  crime  of  petit 
larceny  and  a  prior  conviction  of  a  like 
offense  (Pen.  Code,  {  666),  and  he  brings 
the  case  to  this  court  by  an  api)eal  from  the 
Judgment  and  the  order  denying  his  motion 
for  a  new  trlaL 

The  property  charged  to  have  been  stolen 
by  the  defendant  consisted  of  automobile 
tires,  three  outer  casings  or  tires,  and  three 
Inner  tubes,  and  were,  so  it  Is  claimed,  taken 
from  the  Ford  automobile  of  one  A.  F.  King, 
a  resident  of  Meridian,  Sutter  county. 

It  appears  that  <mi  the  evening  of  March 
6, 1920,  between  the  hours  of  8  and  9  o'clock, 
Raymond  King,  a  brother  of  the  owner  of 
said  automobile,  was  driving  in  said  car  on 
the  road  ruimlng  between  the  city  of  Maiys- 
vlUe  ana  the  town  of  Meridian  when,  at  a 
point  on  said  road  a  distance  of  about  a  mile 
and  a  quarter  from  the  last-named  place,  a 
part  of  the  machinery  of  the  car  became  so 


disabled  that  it  could  not  be  made  to  move, 
and  thereupon  said  Raymond*  King  left  the 
machine  on  the  roadside  at  said  point,  where 
it  remained  overnight  or  until  the  next  morn- 
ing. At  the  time  that  said  King  left  the 
machine,  the  tires  of  the  car  were  on  the 
wheels  of  the  car  and  In  good  condition.  On 
the  following  morning,  Mardi  6th,  between 
the  hours  of  8  and  9  o'clock.  It  was  discover- 
ed by  one  of  the  Kings  (the  evidence  does  not 
show  clearly  which  of  the  two  brothers)  that 
the  tires  above  described  had  been  removed 
from  the  wheels  of  the  car  and  taken  away. 
The  larceny  was  Immediately  reported  to  the" 
sheriff  of  Sutter  county,  who  thereupon.  In 
ferreting  out  the  author  of  the  crime,  imme- 
diately invoked  the  assistance  of  the  sheriff 
of  Yuba  county,  the  county  seat  of  said 
county  (the  city  of  Marysvllle)  and  the  coun- 
ty seat  of  Sutter  county  (Yuba  City)  being 
only  a  short  distance  from  eadb  other  and 
divided  by  the  Feather  river. 

It  further  appears  that  the  defendant  was, 
at  the  time  the  tires  were  takei^  a  taxi 
driver  in  the  city  of  Marysvllle,  his  hours  of 
work  at  the  time  in  question  being  In  the 
nighttime,  and  that,  near  the  hour  of  2 
o'clock  of  the  morning  of  the  6th  of  March, 
1920,  one  Royoe  Albertson,  a  resident  of  the 
aforesaid  tovra  of  Meridian,  employed  the 
defendant  to  carry  him  from  Marysvllle  to 
his  (Albertson's)  home  in  said  town.  Albert- 
son  testified  that  It  was  about  2  o'dock  in 
the  morning  when  they  departed  from  Marys- 
vllle; that,  while  they  were  going  towards 
Meridian,  he  saw  a  car  standing  on  the  road 
about  a  mile  and  a  quarter  east  of  that  town 
and  identified  It  as  the  car  of  A.  F.  King; 
that,  referring  to  the  stalled  car,  he  remark- 
ed to  the  defendant  that  "somebody  moat 
have  nm  out  of  gasoline" ;  that  he  observed 
that  on  the  side  of  the  car  that  he  could  see, 
while  passing  it,  the  tires  were  on  the  wheels: 
that  they  proceeded  on  their  way  to  Meri- 
dian without  stopping,  arriving  at  his  home 
about  3  o'clock,  or  about  an  hour  or  possibly 
a  little  more  from  the  time  they  left  Mary»-  . 
vllle;  that  be  paid  the  defendant  for  his  seir- 
ices;  and  that  the  latter  immediatdy  started 
on  his  return  to  Marysvllle. 

Up<»i  the  complaint  of  A.  F.  King,  a  search 
warrant  was  Issued  by  a  Justice  of  the  peace, 
authorizing  the  search  .of  the  defendant's 
house.  With  this  process  the  sheriff  of  Sut- 
ter and  Yuba  counties  went  to  the  home  at 
the  defendant,  in  Marysvllle,  arriving  there 
shortly  after  noon.  The  defendant  was  at 
home  and,  on  seeing  the  officers  and  before 
the  object  of  their  visit  was  made  known  to 
him  by  them,  made  a  remark  to  the  effect 
that  their  presence  there  was  rather  expected 
by  him.  One  ot  the  officers  proceeded  to  read 
the  warrant  to  him,  when  he  interrupted  to 
say  that  the  tires  they  were  looking  for 
were  in  bis  house. 
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Explaining  to  the  officers  his  possession  of 
the  tii«a,  the- defendant  stated  (so  the  officers 
testlfled)  that,  while  he  was  on  his  return  to 
MarysTllIe  from  Meridian,  and  as  he  was 
croBBlng  a  long  bridge  not  far  distant  from 
Meridian  but  beyond  the  point  at  which 
King's  car  was  standing,  he  obserred  a  car, 
apparently  stalled,  on  the  opposite  end  of 
the  bridge ;  tliat,  as  he  approadied  said  car, 
he  noticed  that  it  was  a  Ford  truck;  and 
that  when  he  reached  the  point  where  the 
car  was  standing,  the  owner  or  man  in 
charge  of  the  car  sainted  him  as  foUows: 
"Hello,  Jack,  do  you  want  to  buy  some 
tires?"  The  defendant,  so  lie  proceeded  with 
his  explanation,  asked  the  man  what  Ills 
trouble  was,  and  the  latter  replied  that  he 
could  not  make  the  truck  work.  The  de- 
fendant thereupon  alighted  from  his  car  and 
proceeded  to  make  an  Inspection  of  the  truck, 
finally  discovering  and  pointing  out  the 
reason  the  truck  refused  to  move.  He  found, 
upon  examination,  that  the  tm<*  was  loaded 
with  a  variety  of  old  articles  or  Junk,  among 
which  were  about  20  or  25  used  or  second- 
hand automobile  tires.  He  looked  over  the 
tires  and  picked  or  selected  from  the  number 
In  the  truck  the  tires  referred  to  and  de- 
scribed in  the  information  and  therein  al- 
leged to  be  the  property  of  A.  F.  King.  After 
considerable  dickering  as  to  the  price,  It 
was  agreed  that  defendant  could  have  the 
tires  he  had  selected  for  the  total  sumi  of 
121.  Defendant,  so  he  further  explained, 
paid  the  man  $7.50  in  cash,  with  the  under- 
standing that  the  latter  would  later  that  day 
call  at  defendant's  house  and  receive  the 
balance  of  the  money,  and  thereupon,  placing 
the  tires  In  his  own  car,  resumed  his  Journey 
home.  He  further  stated  that  he  waited  for 
some  hours  for  the  man  to  put  In  an  ap- 
pearance at  his  home  to  receive  the  balance 
due  for  the  tires,  but  that,  up  to  the  time 
the  officers  called  at  his  house,  the  vendor 
of  the  tires  had  not  called  for  the  money. 

The  above  embraces  substantially  a  state- 
moit  of  the  testimony  presented  by  the 
people. 

The  defendant,  testifying  for  himself,  de- 
nied seeing  or  noticing  King's  car  standing 
on  the  roadside  as  he  and  Albertson  were  on 
their  way  to  Meridian ;  stated  that,  as  they 
wete  within  a  short  distance  of  Meridian, 
he  heard  Albertson  make  a  remark  about  a 
car  being  out  of  gas,  but  thought  that,  be- 
cause his  own  car  was  not  running  smoothly 
at  about  that  time,  Albertson  was  referrlns 
to  his  (defendant's)  machine;  stated  that  the 
side  curtains  were  up  <m  his  car;  that  Al- 
bertson had  very  Uttle  to  say  while  they 
were  moving  along  and  that  from  that  fact 
and  from  the  position  in  which  he  placed 
and  maintained  himself  in  the  seat  from 
the  time  they  left  MarysvlUe,  he  supposed 
that  he  (Albertson)  was  asleep  or  dozing 
most  of  the  way;  denied  seeing  King's  or 
any  car  standing  on  the  roadside  when  re- 


turning to  Marysville  and  denied  taking  the 
tires  found  in  Ills  possession  from  any  car; 
positively  denied  that  he  knew  or  liad  any 
previous  acquaintance  with  the  man  from 
whom  be  claimed  to  have  purchased  the  tires, 
and  denied  telling  the  officers  that  the  seller 
of  the  tires  addressed  or  saluted  him  as 
"Jack,"  and  denied  that  he  was  so  addressed 
by  said  seller.    He  stated  that,  with  the  ex- 
ception that  he  did  not  say  to  the  officers  or 
either  of  them  that  the  vendor  called  him 
"Jack,"  the  circumstances  under  which  he 
met  the  man  who  sold  him  the  tires  were 
such  as  were  related  by  him  to  the  officers 
and  to  which  the  officers  testified,  as  above  in- 
dicated.   He  testified  that  he  bought  the  tires 
from  the  man  rete/rreA  to  for  the  sum  of  (21 ; 
that  he  paid  down  the  sum  of  (7.50  only 
and  that  the  vendor  was  to  call  at  his  home 
In  Marysville  between  the  hours  of  12  and  2 
o'clock  of  the  day  the  sale  was  made  for  the 
balance  of  the  (21.    He  explained  that  the 
reason  he  said  to  the  officers  when  they  ar- 
rived at  his  house  that  he  expected  that  they 
came  for  the  tires  he  had  purchased  from  the 
man  oh  the  road,  was  because  the  vendor  bad 
not  called  for  the  balance  of  the  purchase 
price  at  the  hour  agreed  upon  (it  was  after 
1  o'clock  p.  m.,  when  the  officers  appeared 
at  defendant's  home),  and  he  thereupon  be- 
came  su^iclous   that    tlie   tires   had    been 
stolen  by  the  man  he  bought  them  of;  that 
he  had,  before  the  officers  arrived  at  his 
home,  remarked  to  his  wife  that  be  was 
afraid  that  he  had  bougbt  stolen  tires  and 
that  he  Intended  to  take  them  to  the  police 
office,  where  he  would  leave  them  pending 
an  investigation  and  determination  of  wheth- 
er or  not  they  had  t>een  stolen.    He  further 
declared  that  he  left  Meridian  on  his  return 
trip   to   Marysville   at   about  half   past  S 
o'clock,  arriving  at  the  latter  place  near  the 
hour  of  5  o'<dock.  and  in  this  he  was  corrob- 
orated by  a  night  watchman  who  saw  him 
when  he  readied  Tuba  City.    He  further  ex- 
pressed the  opinion  or  his  best  Judgment, 
based  upon  his  experience  In  that  particular, 
that  it  would  have  required  at  least  a  half 
an  hour  for  him  to  remove  the  tires  from 
the  King  car;  the  Inference  from  this  state- 
ment being  that.  If  he  had  stopped  to  remove 
and  take  the  tires,  he  would  not  have  arrived 
at  Marysville  as  early  as  he  and  said  night 
watchman  testified  that  he  did. 

Taking  up  In  orderly  sequence  such  points 
urged  for  a  reversal  as  it  1^  conceived  re- 
quire special  consideration,  attention  first 
will  be  given  to  the  proposition,  advanced 
by  the  defendant,  that  the  trial  court  erred 
in  denying  his  challenge  to  tlie  panel  of 
Jurors  from  which  the  Jury  to  try  his  case 
was  selected;  and,  as  to  this  point,  it  may 
in  the  outset  be  stated  that  there  is  before 
us  no  properly  authenticated  or,  indeed,  any 
record  upon  that  particular  proceeding  au- 
thorizing this  court  to  review  that  questioo. 
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It  appears  that,  prior  to  tbe  day  that  tiie 
case  had  been  Bet  for  trial,  an  order  waa 
made  by  the  coort  for  the  summoning  of  a 
Bpedal  venire  of  Jurors  to  try  the  case,  and 
the  court  ordered  the  coroner  of  the  county 
to  serve  the  summons.  On  the  day  <m  which 
the  case  was  called  up  for  trial,  counsel  in- 
terposed a  challenge  to  the  panel ;  said  chal- 
lenge being  in  writing.  The  grounds  thereof 
were :  (1)  That  there  was  "a  material  depar- 
ture from  the  forms  prescribed  (by  C.  G.  P.) 
In  respect  to  the  drawing  and  return  of  the 
Jury,"  In  that  It  was  not  made  to  appear  that 
the  regular  panel  of  Jurors  had  been  ex- 
hausted  at  the  time  the  special  venire  of  35 
jurors  (the  number  ordered  to  be  summoned 
by  the  court)  "was  order^  by  the  court  to 
serve  on  the  trial  of  said  defaidant,"  it 
also  being  claimed  that  said  order  for  a  spe- 
cial venire  was  made  in  the  absence  of  the 
accused  from  court  when  said  proceeding 
was  had.  (2)  That,  without  any  showing  of 
the  disqualification  of  the  sheriff  of  Sutter 
county  to  serve  and  summons  the  special 
venire,  the  court  ordered  that  duty  be  per- 
formed by  the  coroner  of  that  county. 

The  minutes  of  the  court  relating  to  the 
orders  in  question  are  not  reproduced  in 
the  transcript  containing  the  record  in  these 
appeals,  and  there  is,  consequently,  nothing 
In  the  transcript  disclosing  upon  what  show- 
ing, if  any,  the  court  ordered  a  special  venire 
of  Jurors  to  be  summoned  to  try  the  case 
or  who  were  present  In  court  at  the  time  the 
order  was  made.  In  other  words,  the  record 
as  it  is  presented  to  us  does  not  disclose  that 
the  sheriff  was  not  l^ally  qualified  to  serve 
the  process  for  the  special  venire,  nor  does 
it  disclose  that  the  defendant  was  not  present 
In  court  when  that  proceeding  was  had.  The 
only  information  regarding  the  proceeding 
furnished  by  the  record  as  we  have  it  here  is 
the  written  challenge  to  the  panel  as  return- 
ed by  the  coroner  interposed  by  defendant's 
counsel  and  the  statement  of  the  district  at- 
torney, in  reply  to  the  challenge  so  made, 
that  it  was  made  to  appear,  before  the  order 
for  the  special  venire  and  the  order  appoint- 
ing the  coroner  to  serve  the  process  and  so 
secure  the  attendance  of  the  special  Jury 
were  made,  that  there  was  on  the  regular 
panel  in  the  Jury  box  an  insufficient  number 
of  Jurors  to  secure  a  Jury  to  try  the  case  and 
that  the  sheriff  was  disqualified  from  serving 
the  process  for  the  special  venire.  The  dis- 
trict attorney  did  not  state  whether  the  de- 
fendant was  or  was  not  in  court  when  those 
orders  were  made,  but  he  did  state  that  the 
disqualification  of  the  sheriff  consisted  In  the 
fact  that  he  was  a  witness  for  the  people 
against  the  defendant  These  matters  are. 
however,  purely  extrajudicial  or  dehors  the 
record,  and  cannot  be  considered  In  determin- 
ing whether  the  diallenge  was  or  was  not 
well  taken.  There  is  before  us,  therefore, 
as  before  itated,  no  record  upon  whldi  w« 


may  predicate  a  consideration  of  the  pcrtnt 
now  in  hand,  except  to  rest  our  condusioB 
upon  the  presumptlon,which  must  be  indulg- 
ed where  the  record  is  silent  as  to  a  vital 
matter  of  procedure  or  there  is  no  afflrmatlva 
showing  that  those  steps  which  the  law  re- 
quires shall  be  taken  in  a  case  have  not  been 
taken,  that  all  that  has  been  legally  required 
to  be  done  was  done  as  required.  The  rule 
"is  too  well  settled  in  this  state  to  require 
the  citation  of  authorities  that  where  an 
appellant  alleges  error  it  is  incumbent  upon 
him  to  show  it  affirmatively,  and  that  we 
will  not  presume  that  a  trial  Judge  failed 
to  do  what  the  law  required  him  to  do,  but, 
in  the  absence  of  a  showing  to  the  contrary, 
will  presume  that  be  did  yrbsit  he  was  di- 
rected •  •  •  to  do."  People  v.  Russell, 
166  C!aL  450,  457,  105  Pac.  41S,  41».  See, 
also,  People  v.  Tee  Foo,  4  OaL  App.  730,  8P 
Paa  460;  People  v.  Hohnes,  118  OaL  444, 
449,  60  Pac.  676 ;  People  v.  Douglass,  100 
Cal.  1,  4,  34  Pac.  490.  In  this  case,  as  before 
stated,  the  minutes  of  the  court  containing  a 
record  of  tlie  proceedings  of  which  complaint 
is  made  by  appellant  are  not  In  the  record 
here.  What,  therefore,  those  minutes  show, 
we  do  not  know,  nor  have  we  any  authentic 
way  of  finding  out.  The  result  is  that  there 
is  here  not  only  no  affirmative  showing  of 
error  or  failure  by  the  court  to  observe  the 
legal  requisites  for  or  the  essential  legal  pre- 
requisites to  the  making  of  the  orders  com- 
plained of,  but  the  record  is  absolutely  siloit 
as  to  what  took  place  in  court  when  the  or- 
ders were  made  or  who  were  present  at  that 
time.  We  must  presume,  therefore,  that 
there  was  a  sufficient  legal  showing  to  Justify 
the  court  in  ordering  a  special  venire,  and 
that,  upon  a  like  showing,  it  found  that  the 
sheriff  was  not  qualified  under  the  law  to 
serve  the  writ  It  is,  of  course,  not  ques- 
tioned but  that  if  the  sheriff  was  disqualified 
to  summons  the  special  venire  it  was  not 
only  within  the  power  but  the  duty  of  the 
court  to  require  the  coroner  to  perform  that 
duty.  If  he  was  not  also  disqualified.  Pol. 
Code,  |{  4172,  4773,  subd.  1;  Code  Civ.  Proc 
1226. 

[1,2]  In  connection  with  the  point  above 
considered,  it  is  Agned  that,  if  the  sheriff 
was  disqualified,  so  were  his  deputies,  and 
therefore  the  court  erred  in  placing  the  Jury 
in  charge  of  one  of  the  sheriff's  deputies 
pending  its  deliberation  upon  the  case.  Tbe 
point  was  not  made  in  tbe  court  below  and 
cannot  for  the  first  time  be  raised  on  appeal. 
Indeed,  by  his  failure  to  object  to  the  order 
at  the  time  it  was  made,  the  defendant 
waived  any  objection  wliich  might  have  been 
interposed  to  the  order  placing  the  Jury  in 
charge  of  the  sheriff's  deputy.  To  a  precise- 
ly similar  point,  arising  under  like  drcnm- 
stances,  in  the  case  of  People  v.  NaUs,  18S 
Pac  92,  the  Supreme  Court  replied : 

"While  the  depnty  was,  perhaps,  technically 
dlsqualifled  by  reason  of  the  admitted  disquali- 
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fication  of  the  Bheriff  from  offlda]  partidpstlan 
in  th«  proceedings  (People  ▼.  Le  Donz,  106  CaL 
635),  BO  objection  to  hi*  appointment  waa  rais- 
ed at  the  trial,  and,  in  fact,  it  was  at  one  time 
•nggested  by  counsel  for  defendant  that  the 
jnry  be  placed  in  charge  of  the  sheriff  himself. 
The  rule  that  by  failing  to  call  the  court's  at- 
tention thereto  by  timely  objection  at  the 
trial  a  defendant  in  a  criminal  ease  may  waive 
his-  right  to  object  to  certain  irregularities  and 
errors  not  basal  in  their  nature  has  frequent- 
ly been  applied  to  irregularities  in  matters 
concerning  the  custody  and  control  of  the  jury. 
People  T.  White,  20  CaL  App.  156;  People  t. 
Tarm  Poi,  86  Cel.  225,  24  Pac.  OOS;  Price  y. 
U.  8.,  14  App.  D.  C.  391;  Dreyer  v.  People,  188 
HI.  40,  68  N.  E.  620,  Sfi  N.  B.  424,  58  L.  B.  A. 
86»;  Id.,  187  D.  &  71,  23  Sup.  Ct.  28, 47  lu  Ed. 
7».* 

It  Is  farther  said  In  the  Natda  Case: 

"Moreoyer,  in  the  instant  ease  no  attempt 
has  been  made  to  demonstrate  tliat  any  prej- 
udice has  resulted  from  the  error.  In  the  ab- 
sence of  an  affirmative  showing  of  prejudice  to 
the  defendant,  a  reversal  for  irregularities  in 
regard  to  the  custody  and  management  of  the 
jury  cannot  be  liad.  People  v.  Wbite,  snpra; 
Jamagin  y.  State,  18  Tenn.  (10  Yerg.)  529: 
Speer  v.  State,  67  Tex.  Cr.  Rep.  297,  123  S.  W. 
415;  Galan  y.  State,  68  Tex.  Cr.  Rep.  200,  150 
S.  W.  1171;  Holmes  v.  State,  70  Tex.  Cr.  Eep. 
214,  166  S.  W.  1172." 

In  the  case  at  bar  there  la  no  affirmadye 
showing  that  the  defendant  was  prejudiced 
by  the  act  of  the  court  In  committing  to  the 
deputy  sberlfF  the  custody  of  the  jury  pend- 
ing its  determination  of  the  verdict. 

Next  to  be  considered  is  the  complaint  that 
the  court  erred  to  the  seriouB  detriment  of  the 
rights  of  the  accused  by  permitting  the  dis- 
trict attorney,  over  his  objection,  to  ask  on 
the  croes-examlnatton  of  certain  character 
witnesses  Introduced  by  the  defendant, 
whether  they  had  ever  heard  of  the  latter 
having  been  previously  convicted  of  the  crime 
of  petit  larceny.  The  witness  Hyde,  chair- 
man of  the  board  of  supervisors  of  Tuba 
county,  having  stated,  In  reply  to  a  question 
by  an  attorney  for  the  defense  as  to  the  de- 
fendant's general  reputation  for  "truth,  h(m- 
esty,  and  Integrity"  In  the  city  of  Marysvllle, 
where  the  latter  had  continuously  resided  for 
some  fifteen  years,  that  such  reputation  was 
good,  was  asked  by  the  district  attorney,  on 
cross-examination,  among  other  like  ques- 
tions, whether  he  had  ever  heard  that  de- 
fendant had,  previously  to  the  commission  of 
the  larceny  charged  In  the  information,  suf- 
fered a  conviction  of  the  crime  of  petit  lar- 
ceny in  San  Joaquin  county,  which  question 
the  witness  answered  in  the  negative. 

The  prior  conviction  charged  In  the  infor- 
mation is  therein  alleged  to  have  taken  place 
"In  the  justice's  court  of  Elkhom  township. 
In  Che  county  of  San  Joaquin."  this  stata 
8ectl(»i  1028  of  tlM  Penal  Code  provides.  In- 
ter alia: 


STENNETT  877 

P.) 

"In  case  the  defendant  pleads  not  guilty,  and 
answers  that  he  has  suffered  the  previous  con- 
viction [a  prior  conviction  l>eing  charged  in  the 
accusatory  pleading],  the  charge  of  the  previous 
conviction  must  not  be  read  to  the  jury,  nor 
alluded  to  on  the  trial." 

The  point  here  made  is  that,  by  asking  the 
witness  Hyde  whether  he  had  ever  heard  of 
the  defendant  having  been  convicted  of  the 
crime  of  petit  larceny  in  San  Joaquin  county 
the  district  attorney  violated  the  provision  of 
section  1025  of  the  Penal  Code  above  quoted, 
the  said  question  to  said  witness  involving, 
it  is  argued,  an  allusion,  in  the  presence  of 
the  jury,  to  the  prior  oonvlctlon  charged  In 
the  information,  the  truth  of  which  the  de- 
fendant had,  upon  bia  arraigmnent,  acknowl- 
edged. 

[3]  Evidence  of  the  good  reputation  of  a 
iperson  on  trial  for  a  crime  is  valuable,  as  a 
rule,  only  in  those  cases  where  the  guilt  of 
the  accused  is  required  to  be  established,  if 
at  all,  wholly  by  means  of  circumstantial  evi- 
dence, the  theory  being  that  evidence  of  Hie 
good  reputati4Ht  of  the  defendant  for  the 
trait  or  traits  of  character  necessarily  In- 
volved In  the  charge  In  the  community  where 
he  has  resided  for  a  sufficient  period  t6  ac- 
quire a  general  reputation  as  to  such  trait  or 
traits  may  be  sufficient  to  overturn  the  effect 
of  the  incriminatory  circumstances  proved 
against  him,  or  so  to  diminish,  as  In  their  ap- 
plication to  him,  the  Inculpatory  force  of 
such  ctrcumstances  as  that  thereby  a  reason- 
able doubt  of  his  guilt  may  be  created.  Such 
tesUmosy  is,  in  Its  nature,  of  a  hearsay  spe- 
cies, being  based  upon  what  the  people  of  the 
community  generally  say  of  the  accused,  tak- 
en out  of  the  rule  of  exclusion  as  to  such 
testimony,  however,  because  of  the  jealous 
consideration  which  the  law  has  for  the  rights 
of  a  dtlzen  when  his  right  to  life  or  liberty 
is,  for  some  infractltna  of  that  self-same 
law,  duly  and  regularly  challenged  in  a  judi- 
cial proceeding  appropriated  by  the  law  to 
that  purpose.  Such  testimony,  while  not  In- 
volving a  very  high  character  of  exculpatory 
proof  where  one  is  charged  with  and  on  trial 
for  a  crime,  is,  nevertheless,  of  that  peculiar 
character  which  Is  likely  to  have  a  more  far- 
reaching  effect  upon  the  just  rights  of  the 
parties  in  the  trial  than  It  Is  actually  enti- 
tled to  exert,  unless  It  is  so  sifted  and  its 
stability  so  tested  before  the  case  is  given  to 
the  jury  as  to  keep  It  down  to  the  standard 
nf  its  real  probntlye  function  and  abstract 
probative  value.  The  testimony  of  a  witness 
that,  as  to  certain  Indicated  traits  of  char- 
acter, a  defendant  on  trial  bears  a  good  repu- 
tation generally  in  the  community  In  which 
he  resides  or  has  resided,  necessarily  im- 
plies that  the  defendant's  personal  character, 
as  to  those  traits,  is  such  that  it  is  most  like- 
ly he  would  not  cmnmit  the  crime  charged 
against  him,  and  likewise  implies  that  the 
witness  giving  such  testimony  has  neVer 
heard  anything  to  the  contrary  as  to  such  de- 
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fendant  In  sodi  oomnmnity,  or  has  never 
beard  w  known  of  tbe  defendant  having  been 
accused  of  acta  which,  If  committed  by  him, 
woQld  not  only  tend  to  prove  that  he  was 
not  a  man  of  good  general  reputation  but 
wonld  stamp  him  as  a  man  of  bad  character. 
It  Is  trae  that  a  witness  giving  such  testi- 
mony concerning  a  defendant  cannot,  on  di- 
rect examination,  detail  or  refer  to  specific 
acts  tending  to  show  the  defendant's  personal 
character  and  consequently  his  general  repu- 
tation to  be  good.  He  may  only  answer  tbe 
general  question  in  a  general  or  a  categorical 
way,  but,  having  declared  such  reputation  to 
be  good.  It  is  then  within  tbe  legal  province 
of  the  other  side  (the  district  attorney  in  a 
criminal  case)  to  prosecute  an  inquiry  by 
cross-examination  of  the  witness  as  to  the 
basis  of  his  statement  that  the  general  repu- 
tation of  tbe  defendant  I^  good,  and  to  that 
end  he  is  entitled  to  and  should  be  given  the 
privilege  of  asking  tbe  witness  about  any 
fact  or  circumstance  adversely  affecting  the 
defendant's  personal  character,  as,  for  In- 
stance, whether  be  knew  or  had  ever  heard 
of  the  defendant  being  previously  convicted 
of,  charged  with  or  accused  of  or  arrested 
for  other  crimes,  and  this  not  for  the  purpose 
of  proving  against  the  accused  tbe  commis- 
sion of  other  crimes,  or  merely  of  prejudic- 
ing tbe  defendant  in  the  minds  of  the  Jury, 
but  (m\j  to  weaken  or  destroy  the  force  of 
the  direct  testimony  of  the  witness  that  the 
general  reputation  of  the  defendant  for  the 
traits  involved  in  the  inquiry  was  good  and 
at  tbe  same  time  remove  from  the  case,  as  far 
as  it  may  so  be  done,  such  testimony  as  an 
evidential  factor  to  be  considered  In  deter- 
mining the  question  of  the  guilt  or  innocence 
of  the  defendant.  The  mie  has  often  been, 
in  different  language,  so  stated  and  ex- 
plained. The  case  of  People  v.  Burke,  18 
Gal.  App.  72,  88,  89,  122  Pac.  435,  exhaus- 
tively considers  tbe  rule  and,  besides  an  in- 
dependent discussion  and  exposition  thereof 
and  the  principle  supporting  it,  braces  the 
conclusion  therein  arrived  at,  and  with  which 
the  views  above  expressed  harmonize,  by  a 
throng  of  authorities. 

[4]  We  know  of  no  exception  to  that  rule, 
unless  it  can  be  successfully  maintained  that 
an  exception  must  be  recognized  in  a  case  to 
which  the  provision  quoted  above  from  sec- 
tion 1025  of  the  Penal  Code  is  applicable. 
But,  in  view  of  the  above  considerations,  we 
can  conceive  of  no  sound  reason  for  holding 
such  exception  exists  or  that  the  Legislature 
could  have  so  Intended.  The  evident  intent 
of  said  provision  is  that,  where  a  prior  con- 
viction is  charged  against  a  defendant  and  he 
has,  upon  his  arraignment,  admitted  such 
prior  conviction,  he  shall  not  be  prejudiced 
thereby  In  tbe  minds  of  the  Jury,  in  its  con- 
sideration of  the  case  as  to  the  subsequent 
offense  charged,  by  a  gratuitous  and  an  un- 
necessary allusion  thereto  at  the  trial  by 
the  district  attorney  or  tbe  court.   In  the  in- 


stant case,  however,  the  defendant  himself 
made  the  question  of  Us  general  reputation 
as  a  man  of  good  character,  in  so  far  as  the 
traits  or  elements  of  personal  character  In- 
volved in  the  charge  against  him  are  con- 
cerned, an  issue  in  the  case  by  voluntarily 
introducing  testimony  tending  to  establish 
for  him  a  good  general  reputaticm  for  said 
traits.  The  issue  was  presented  upon  bis 
own  initiative;  no  attack  upon  bis  charac* 
ter,  other  than  that  inhering  in  the  charge 
against  him,  having  previously  hem  made. 
We  may  presume  that  he  introduced  and 
pressed  that  Issue  with  full  knowledge  that 
thus  he  was  inviting  a  full  and  minute  exam- 
ination by  tbe  district  attorney  into  tbe  basis 
of  the  testimony  of  any  witness  declaring 
such  reputation  to  be  good,  and  that  any 
such  witness^  for  the  purpose  only  of  im- 
peaching the  force  of  Ids  direct  testimony, 
could  properly  be  asked  whether  he  knew  oC 
prior  specific  acts  that  the  defendant  had 
either  committed  or  been  accused  of  whidi 
would  not  comport  with  tbe  declaration  of 
the  witness  that  the  general  reputation  of 
the  defendant  was  good. 

[t]  The  provision  of  the  Penal  Code  safe- 
£ruarding  a  defendant  charged  .with  a  prior 
conviction  of  a  pubUc  offense,  who  upon  his 
arraignment  admitted  such  a  conviction, 
against  the  detrimental  consequences  whldx 
are  apt  to  follow  reference  thereto  in  the 
presence  of  tbe  Jury,  is  not  basal  or  funda- 
mental, but  only  a  statutory  regulation  In  the 
trial  of  such  a  case,  and  therefore  it  must  be 
held  that  the  defendant  In  this  case,  by  open- 
ing up  hmiself  the  question  of  his  good  rep- 
utatlon,  waived  his  right  to  the  protection 
of  tbe  provision  of  the  Penal  Code  referred 
to,  in  so  far  as  it  was  necessary  for  the  dis- 
trict attorney  to  transcend  that  right  in  an 
attempt  to  destroy  the  force  of  the  direct 
testimony  of  witnesses  produced  by  him  to 
bolster  up  his  personal  character  for  the 
traits  Involved  in  the  charge  against  him.  If 
tbe  protection  guaranteed  to  a  defendant  by 
the  provision  of  tbe  Penal  Code  in  question 
were  by  the  Constitution,  a  different  proposi- 
tion might  then  be  presented  in  a  case  such 
as  this;  but,  as  before  declared,  it  is  a  stat- 
utory provision  and  must  be  read  and  under- 
stood with  the  qualification  that  when  the  de- 
fendant himself  voluntarily  invites  inquiry 
into  his  personal  character  for  traits  Involv- 
ed in  the  charge  against  him,  as  well  as  In 
the  offense  of  whldi  he  .was  previously  con- 
victed, as  also  charged,  by  introducing  testi- 
mony tending  to  establish  a  good  general 
reputation  for  such  traits,  he  must  be  held 
to  have  challenged  inquiry,  in  this  collateral 
way,  into  every  wrongful  act  involving  such 
traits  which  previously  he  may  have  com- 
mitted or  been  accused  of,  for  the  purpose 
of  destroying  the  force  of  the  testimony  of 
witnesses  testifying  to  his  good  general  rep- 
utation, and  it  must  be  held  that  the  opera- 
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ticm  of  fbe  provision  of  the  Penal  Code  re- 
ferred to  Is,  In  Bucb  case,  in  tbe  very  nature 
of  tbe  Bitoatlon,  for  that  purpose^  saqjiended 
or  put  in  abeyance. 

((]  Tbe  district  attorney,  In  bis  argument 
to  the  jury,  referred  to  tbe  fact  tbat  certain 
of  tbe  character  witnesses  had  admitted  or 
testified  that  they  bad  heard  of  the  defend- 
ant having  been  previously  convicted  of  petit 
larceny,  and  also  of  bis  having  been  previ- 
ously accused  ot  the  crime  of  assault  with 
Intoit  to  commit  murder,  grand  larceny,  and 
perjury.  It  is  claimed  that,  eyai  If  the 
cross-examination  (above  considered)  of  tbe 
defendant's  character  witnesses  was  permis- 
sible, still  the  district  attorney  went  beyond 
proper  and  legitimate  argument  In  referring 
to  the  prior  offense  and  those  of  which  he 
had  been  accused.  Except  for  tbe  purpose 
of  showing  by  argument  that  the  defendant 
failed  to  establish  a  good  general  reputation, 
we  think  tbe  district  attorney  was  not  at 
liberty  to  refer  in  bis  address  to  tbe  Jury 
to  the  past  record  ot  tbe  accused;  and,  as 
we  read  tbat  officer's  argument,  as  It  Is  em- 
bodied In  the  transcript,  he  went  no  farther 
than  tbat.  He  was  discussing  the  question 
of  the  credibility  of  the  defendant's  testi- 
mony and  comparing  it  to  that  of  certain  wit- 
nesses for  the  prosecution  as  to  matters  as 
to  which  there  was  a  variance  between  the 
testimony  of  tbe  former  and  tbat  of  the  lat- 
ter, and  pointed  out.  In  his  own  way,  bow, 
in  his  opinion,  the  defendant  not  only  failed 
to  show  a  good  reputation,  but  had  by  his 
own  course  at  the  trial  opened  the  door  for 
tbe  prosecution  to  show  that,  as  a  matter  of 
fact,  he  had  a  bad  reputation  for  those  traits 
inhering  in  the  charge  set  forth  in  the  in- 
formation. We  doubt  not  that  the  prosecut- 
ing ofiScer  thus  kept  himself  within  the 
sphere  of  legitimate  argument 

There  Is  a  large  number  of  other  assign- 
ments of  error,  involving  rulings  of  tbe  court 
<m  evidence;  but  all  of  these,  with  tbe  ex- 
ceptl<ni  of  one,  to  which  we  will  next  give 
q)eclal  notice,  we  have  found,  upon  examina- 
tion, to  possess  no  substantial  merit,  and 
therefore  require  no  spedflc  consideration 
herein. 

[7,  S]  The  witness  Johnson,  for  the  defend- 
ant, was  asked  If  he  knew  the  general  rep- 
utation of  the  accused,  in  Marysville  and  vi- 
cinity, "for  truth,  honesty,  and  Integrity,"  to 
which  question  be  replied  in  tbe  affirmative. 
When  asked  whether  it  was  good  or  bad,  the 
district  attorney  Interposed  before  an  answer 
was  returned  to  tbe  question  and  asked  per- 
mission to  ask  tbe  witness  some  preliminary 
questions  to  ascertain  whether  he  did  know 
such  general  reputation  and  was  qualified  to 
testify  to  it  The  district  attorney  brought 
oat  the  fact  from  tbe  witness  tbat  be  bad 
never,  previously  to  tbe  time  of  tbe  filing  of 
the  charges  against  defendant  of  stealing  the 
tires  described  in  tbe  information,  beard  tbe 
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tatter's  reputation  for  the  tralta  mentioned 
discussed,  and  tbe  court  thereupwi  ruled  that 
the  witness  was  incompetent  to  give  testi- 
mony as  to  the  general  reputatbm  of  the 
defendant  snd  the  witness  did  not  answer 
the  question  whether  such  reputatlcm  was 
good  or  bad.  It  Is  argued  that  the  ruling 
was  erroneous-  and  preJndldaL  We  think 
tbe  witness,  having  said  that  he  knew  the  de- 
faidant's  general  reputation,  etc.,  should 
have  been  permitted,  also,  to  say  whether  it 
was  good  or  bad.  It  does  not  necessarily 
follow  from  tbe  fact  tbat  a  i>erson  has  not 
beard  another's  character  discussed  in  the 
community  in  whlcb  be  baa  resided  for  a 
number  of  years  tbat  be  does  not  know  or 
cannot  say  that  be  knows  such  other  person's 
general  reputation  in  such  community  for 
tbe  traits  of  character  germane  to  such  in- 
quiry. Tbe  fact  tbat  no  reproach  has  ever 
been  beard  or  known  to  have  been  uttered 
against  the  character  of  a  person  generally 
known  in  a  community  In  which  he  bas  for 
many  years  resided  may  be  tbe  very  highest 
evidence  that  tbe  general  reputatl<»  of  such 
person  in  such  community  is  good.  Oenerally 
speaking,  it  Is  the  man  addicted  to  tbe  commis- 
sion of  bad  or  wrongful  acts  whose  character 
Is  generally  discussed  by  those  who  know 
him,  while,  on  the  other  band,  a  person  who 
has  lived  a  uniformly  exemplary  life  In  all 
respects  Is  one  whose  character  is  not  often 
spoken  of.  But  be  that  as  it  may,  as  stated, 
the  court  should  have  allowed  Johnson  to  an- 
swer the  question  whether  tbe  defendant's 
general  reputation  In  Marysville  was  good  or 
bad  (First  National  Bank  y.  Wolff,  79  Cal.  69, 
21  Pac.  661. 748),  and  the  fact  that  tbe  witness 
bad  never  beard  defendant's  reputation  or 
character  discussed  could  have  been  brought 
out  by  tbe  people  as  a  fact  to  be  considered 
by  the  Jury  In  determining  whether  it  affect- 
ed ttie  weight  of  the  witness'  testimony,  and. 
If  BO,  to  what  extent.  We  are,  however,  firm- 
ly ot  the  opinion  that  since  there  were  sever- 
al other  witnesses  who  testified  to  the  good 
general  reputation  of  the  defendant  which 
would  make  Johnson's  testimony,  if  allowed, 
merely  cumulative  as  to  that  fact  the  ac- 
tion of  the  court  with  respect  to  said  witnese^ 
testimony  could  not  have  had  the  effect  of 
prejudicing  the  substantial  rights  of  the  ao 
cused.  Moreover,  as  we  shall  later  particu- 
larly point  out  and.  Indeed,  as  we  think  the 
above  recital  of  the  facts  shows,  tbe  evidence 
of  the  defendant's  guilt  is  such  that  It  can- 
not Justly  be  held  that  the  error  referred  to 
has  resulted  In  a  miscarriage  of  Justice. 
CJonst  art  6,  I  4%;  Vallejo,  etc.,  B.  R.  Co. 
V.  Reed  Orchard  Co.,  168  Cal.  646,  147  Paa 
238. 

[9]  Tbe  Instructicm  given  In  this  case,  de- 
fining and  amplifying  tbe  doctrine  of  reason- 
able doubt,  is  criticized  by  the  defendant  The 
criticism  is  tbat  tbe  court  told  the  Jury  tbat  a 
reasonable  doubt  could  only  arise  from  tba 
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crldence  eetnaUy  ipodaoed  in  tbe  caae,  and 
that,  consequently,  such  a  doubt  could  not 
be  created  tbrough  or  by  want  of  evidence. 
But  an  Instruction  in  precisely  tbe  same  lan- 
guage as  tbe  Instruction  bere  assailed  was 
critically  considered  and  sustained  as  In- 
volving a  correct  exposition  of  tbe  doctrine  in 
People  ▼.  Del  Cerro,  9  C?al.  App.  T64,  771, 100 
Paa  887,  tbe  Supreme  Court  having  denied 
an  application  for  tbe  bearing  of  tbe  case  by 
it  after  decision  by  tbls  court,  and  we  bere 
refer  to  fbat  case  for  an  answer  to  tbe  argu- 
mient  bere  against  the  soundness  of  tbe  in- 
struction. 

Instruction  No.  7,  after  stating  tbat  wblle 
tbe  mere  unexplained  possession  of  stolen 
property  Is  not  of  itself  sufficient  to  Justify 
a  conviction,  sncb  possession  is  nevertbelesa 
a  circumstance  whicb  may  be  considered  in 
connection  with  other  testimtmy  in  determin- 
ing tbe  question  of  tbe  guilt  of  tbe  accused, 
'declared  tbat  there  must  be.  In  addition  to 
tbe  proof  of  possession,  proof  of  corroborat- 
ing circumstances  tending  in  themselves  to 
establish  guilt.  Tbls  language  of  tbe  instruc- 
tion is  followed  by  a  statement  of  spedflc 
circumstances,  tbe  existence  of  which  could 
well  be  Inferred  from  the  evidence  in  this 
case,  which,  it  was  stated,  could  be  consid- 
ered as  corroborative  of  the  drcmnstance 
of  tbe  unexplained  poesession  of  the  st(den 
pr(^rty,  and  tbe  instruction  oondudes  as 
follows :  "and  any  a»d  aU  other  acts  or  cir- 
oumitancet  tending  to  $ltow  the  guUt-  of  the 
Mciued." 

[II,  11]  The  crltldsm  of  tbe  instruction  la 
directly  aimed  at  the  Italicized  language,  and 
of  it  It  Is  said  tbat  in  effect  it  invited  con- 
sideration by  tbe  Jury  of  facts,  acts,  and  cir- 
cumstances not  brought  out  by  tbe  evidence. 
Tbe  criticism  Is  unjust.  The  instruction 
must  be  read  and  considered  in  its  entirety 
and  in  connection  with  and  by  the  light  of 
the  general  charge  of  the  court,  and  as  so 
considered,  aa  obviously  the  Jury  considered 
It,  the  language  criticized  plainly  means  such 
other  acts  or  circumstances  as  were  shown 
by  tbe  evidence  as  tending  to  show  the  guilt 
of  tbe  accused.  The  court,  In  a  preceding  in- 
struction, told  tbe  Jury  tbat  tbe  question  as 
to  what  facts  bad  been  proved  and  whether 
the  defendant  was  or  was  not  guilty  must  be 
determined  by  them  "from  a  consideration  of 
tbe  testimony  admitted  at  tbe  trial,",  and  the 
language  of  the  Instruction  condemned  by 
tbe  defendant  must  be  and  undoubtedly  by 
the  Jury  was  considered  as  referring  'only  to 
acts  or  circumstances  shown  by  "the  testi- 
mony admitted  at  the  trial."  Tbe  above  In- 
struction is  further  assaUed  because  it  stated 
that— 

"The  defendant  Is  bound  to  explain  the  inno- 
cent possession  in  order  to  remove  the  effect  of 
the  possession  as  a  circumstance  to  be  consid- 
ered u>  connection  with  other  suipidoos  facts, 
if  tbe  evidence  discloses  any  such." 


ThlB  language  of  Ow  inatmctloii  followed 
the  statement  in  the  aame  Inatmctlon  that — 

"If  the  jury  believe  the  property  was  stolen, 
and  was  seen  in  the  possession  of  the  defend- 
ant shortly  after  being  stolen,"  etc. 

Considered  as  a  whole,  we  understand  the 
instruction  merely  to  mean  that.  If  the  prop- 
erty was  stolen  and  in  tbe  possession  of  tbe 
defendant  immediately  after  It  was  stolen, 
to  remove  the  incriminatory  effect  of  those 
circumstances  as  against  him,  he  would  be 
required  to  explain  tbat  his  possession  was 
innocent  or  honestly  brought  about.  As  so 
understood,  we  can  see  nothing  .wrong  In  the 
instruction.  Indeed,  if  it  be  tbe  law,  as 
undoubtedly  It  is,  tbat  tbe  unexplained  pos- 
session of  stolen  property  soon  after  it  is 
stolen,  while  in  itself  not  sufficient  to  convict, 
may  nevertheless  be  regarded  as  an  incrim- 
inatory circumstance  against  the  accused, 
then,  quite  logically,  it  follows  that,  to  re- 
move the  incriminatory  efCect  of  the  circum- 
stances as  against  him,  it  is  incumbent  upon 
tbe  accused  to  explain  tbat  bis  possession 
was  Innocent. 

[12,  13]  We  have  examined  Instructlcms 
Nos.  13  and  14  and  have  found  no  substan- 
tial objection  to  them.  No.  13  simply  means 
that,  when  drcnmstanttal  evidence  is  wholly 
relied  upon  to  prove  tbe  defendant's  connec- 
tion with  tbe  commission  of  the  crime,  any 
relevant  fact  or  circimistance  leading  to  or 
surrounding  the  fact  of  the  commission  of 
such  crime  may  be  shown  and  considered  by 
tbe  Jury.  The  instruction,  it  may  be  said, 
is  not  in  graceful  language,  but  at  tbe  most 
it  hardly  more  than  states  a  commonplace. 
No.  14  fairly  wdl  explains  the  distinction 
betweoi  direct  and  circumstantial  evidence, 
correctly  declares  tbat  guilt  may  be  establish- 
ed by  means  of  dther,  and  emphasizes  the 
obvious  proposition  that,  to  Justify  a  con- 
viction on  circumstantial  evidence,  thoe 
must  be  produced  In  tbe  minds  of  the  Jury 
tbe  same  degree  of  certainty  as  to  tbe  de- 
fendant's guilt  as  Is  required  .where  direct 
evidence  is  relied  upon.. 

[14]  Instruction  No.  6  very  clearly  ex- 
plained how  or  In  what  manner  the  Jury 
should  consider  the  evidence  and  tbe  testi- 
mony of  any  witness  testifying  in  the  case, 
also  explaining  the  tests  whereby  the  cred- 
ibility ot  any  witness  might  be  determined 
by  tbe  Jury,  and  concludes  with  tbe  state- 
ment that  a  witness  is  presumed  to  speak  the 
truth,  that  sucb  presumption  may  lie  repel- 
led by  the  manner  In  wbidi  be  testifies,  '^is 
Interest  In  tbe  case,  If  any,  or  his  bias,  or 
prejudice,  if  any,"  etc.  The  words  In  quota- 
tion c<mstltnte  tbe  foundation  for  tbe  con- 
tention by  defendant  that  the  instruction  en- 
ters upon  the  domain  of  fact  With  the 
exception  of  those  words,  the  Instruction  Is 
In  the  language  of  section  184T  of  tbe  Code 
of  Civil  Procedure;  but  the  instruction,  as 


Digitized  by 


Google 


CiL) 


PBOFIiE  y.  STENNKIT 
(1»T  P.) 


881 


■o  glTen,  ia  general  or  atMrtiact  and  refers 
to  no  partlcalar  wltneas  and,  with  the  added 
wordB  Indicated,  has  often  been  given  and 
Tery  properly  held  not  to  be  obnoxious  to 
the  objection  reglstoed  against  it  here. 
See  People  t.  Amaya,  1S4  CaL  631,  546,  66 
Pac.  7M:  People  t.  Sheffield,  9  Cal  Avp-  ^30. 
98  Pac.  67. 

[IS]  Instrnetlon  Na  10  la  In  the  precise 
language  of  sabdlTlsion  1  of  section  7  of  the 
Penal  Code,  defining  the  legal  meaning  of 
the  word  "wlllfnily"  as  applied  to  the  Intent 
with  which  an  act  Is  done  or  omitted,  and 
Indndes  the  following  language  which  la 
that  of  the  oondndlng  datise  of  said  section : 

"It  does  not  require  any  intent  to  Tiolate  law, 
or  to  injure  another,  or  to  acquire  an  adran- 
tage." 

This  language,  it  Is  dalmed,  states  a  prop- 
osition contradictory  to  the  rule,  stated  by 
the  court  to  the  Jury  in  a  preceding  part  of 
Its  diarge,  that — 

"In  every  crime  or  public  offenae  there  must 
exist  a  union,  or  joint  operation  of  act  and 
intent,  or  criminal  negligence."    Pen.  Code,  f  20. 

[1>]  The  Instruction,  with  the  language 
complained  of  embodied  therein.  Is  really 
misleading  and  ahould  never  be  given;  but 
the  instruction  Involves  only  an  abstract 
statonent  of  a  rule  of  law  as  it  Is  declared 
by  the  Legislature,  and,  in  view  of  the  fact 
that  the  evidence  is  amply  sufficient  to  war- 
rant the  Inference  that  the  defendant  took 
the  property  in  «iuestlon  with  the  Intent  to 
steal  it  (which,  it  seems  to  us,  in  a  senae  in- 
volves an  Intent  to  violate  the  law),  and 
In  view  of  the  further  consideration  that  the 
court  instructed  the  Jury  in  the  language  of 
■ecti<ai  20  of  the  Penal  Code,  we  thinli:  it  is 
very  dear  that  the  defendant  could  have 
suffered  no  prejudice  from  said  instruction, 
and  we  so  hold. 

[17]  The  last  point  whldi  It  is  conceived 
necessary  to  consider  Is  that  the  evidence  Is 
insufficient  to  support  the  verdict  We  thlnlE 
the  redtal  of  the  facts  in  the  outset  of  this 
opinion  Is  of  itself  sufficient  to  refute  this 
eontention. 

[18]  It  is  true,  as  has  been  above  intimat- 
ed, that  the  mere  unexplained  possession  of 
■t<den  property  is  not  of  Itself  suffldent  to 
establish  the  gollt  of  the  poesessor  thereof, 
although  a  drcumstance  tending  to  show 
guilt,  to  be  considered  with  any  other  proved 
fitcta  or  drcumstances  having  a  like  ten- 
dency. In  this  case,  however,  there  are 
many  dcunmstances,  other  than  the  posses- 
sion of  the  stolen  property  by. the  defendant, 
whldi  are  strongly  Indicative  of  bis  guilt 
and,  with  the  drcumstance  of  possession,  suf- 
fldent, if  the  Jury  believed  them  to  be  true, 
to  sustain  the  conduslon  that  the  defendant 
committed  the  larceny  diarged.  EQs  alleged 
purchase  e€  the  tires  under  the  drcumstances 


dalmed  and  detailed  by  him;  bla  adeetion, 
in  the  nighttime,  out  of  20  or  25  tlies.  the 
very  tires  stolen  trom  King's  car;  the  fact 
that  the  alleged  vendor  was  willing  to  let 
him  (a  perfect  stranger,  he  testified)  have 
tlrea  sold  for  $21  upon  payment  down  of 
only  ttJBO,  wltb  the  understanding  that  sudi 
vendor  would  call  at  his  (defendant's)  house 
for  the  balance  of  the  purchase  price  later 
that  day;  the  failure  of  the  alleged  sdler 
to  call  at  the  appointed  time  for  such  bal- 
ance; the  statement  of  the  officers  that  the 
defendant  told  them  that,  upon  meeting  the 
alleged  seller  in  the  dark  at  the  end  of  the 
bridge,  the  latter  familiarly  addressed  him 
as  "Jack,"  and  the  further  fact  that  defend- 
ant on  the  stand  declared  that  he  made  no 
audi  statement  to  the  officers;  the  fact  that 
defendant  passed  and  was  near  the  point 
on  the  roadside  where  the  King  car  stood — 
these  and  other  circumstances  which  it  is 
not  necessary  to  restate  were  ma^tters  for  the 
jury  to  consider  in  connection  with  the  fact 
of  the  defendant's  possesson  of  the  stolen 
property,  and  all.  It  must  be  admitted,  are 
of  the  most  incriminatory  nature  as  against 
the  accused. 

We  have  examined  and  considered  such 
of  the  points,  of  which  there  are  many,  as 
we  have  conceived  called  for  spedal  notice 
with  a  minuteness  which  the  briefs  and  the 
Importance  of  said  points  appear  to  us  to 
have  demanded,  and  our  conduslon  is,  as 
must  be  apparent  from  the  foregoing  discus- 
sion, that  the  result  reached  belotw  should 
not  be  disturbed. 

The  judgment  and  the  order  are,  accord- 
ingly, affirmed. 

We  concur:  PREWBTT,  Presiding  Jus- 
tice pro  tem.;   BUBNBJTT,  J. 

On  Petition  for  Rehearing. 

HART,  J.  The  defendant  asks  for  a  re- 
hearing of  bis  appeal,  basing  bis  petition 
on  the  sole  ground  that  this  court,  in  treat- 
ing the  points  urged  by  him  that  error  was 
made  in  the  ordering  of  a  spedal  venire 
of  jurymen  to  try  his  case,  and  in  the  mak- 
ing of  the  order,  because  of  the  disqualifica- 
tion of  the  sheriff,  that  the  coroner  serve 
the  process  for  the  special  jur;:,  grounded  Its 
conclusion  thereon  upon  a  misapprehension 
of  the  record.  In  the  original  opinion  It  waa 
stated: 

"The  mlnntes  of  the  court  relatin);  to  the  or- 
ders in  question  are  not  reproduced  in  the  tran- 
script containing  the  record  in  these  appeals, 
and  there  is,  consequently,  nothing  in  the  tran- 
script diselosing  upon  what  showing,  if  any,  the 
court  orderrd  a  spedal  venire  of  jurors  to  be 
summoned  to  try  the  case  or  who  were  present 
in  court  at'  the  time  the  order  was  made." 

npon  a  re-examinatlon  of  the  transcript 
we  find  that  we  were  mistaken  in  dediai^ 
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Ing  that  the  mlnntes  pertaining  to  the  or- 
ders In  question  were  not  contained  In  the 
transcript,  that  portion  of  the  transcript 
having  In  some  way  been  overlooked  by  the 
writer  of  the  opinion  In  the  original  investi- 
gation. 

It  appears  from  the  transcript  that,  prior 
to  the  day  previously  fixed  for  the  trial  of 
the  accused,  the  district  attorney  stated  in 
open  court  that  there  were  remaining  but 
28  names  in  the  Jnry  box  of  Jurors  summan- 
ed  on  the  regular  panel,  "some  of  whom  are 
not  now  living  in  the  county,"  and  others  of 
whom  "had  been  drawn  and  examined  in  the 
two  previous  trials  of  said  case"  (two  previ- 
ons  mistrials  of  the  defendant  on  the  diarge 
stated  in  the  information  having  been  had), 
"others  legally  dlsqnalifled  on  account  of 
deafness,  and  not  being  able  to  understand 
the  EJngllsh  language,  and  at  least  two  of 
them  mothers  with  Infant  children  at  their 
breasts";  that  the  sheriff  of  the  county, 
who  had  testified  at  the  two  previous  trials 
as  a  witness  to  material  and  incriminating 
fkcts  against  the  defendant,  would  be  call- 
ed as  a  witness  against  the  defendant  again 
at  the  ensuing  triaL  and  asked  that.  In  view 
of  the  disqualiflcaOon  of  flie  sheriff  to  sum- 
mon a  special  panel,  the  coroner  of  Sutter 
county  be  appointed  as  an  disor  to  summon 
a  special  Jury  to  try  tbo  case.  It  further 
likewise  appears; 

"The  conrt  met  at  2  p.  m.  Present:  Hon. 
K.  S.  Mahon,  Jndge;  Albert  Brown,  derk;  the 
district  attorney  and  the  sherift." 

It  does  not  appear  from  the  mlnntes  whethl 
er  the  defendant  was  or  was  not  present 

As  shown  in  the  original  opinion,  the  at- 
torney for  the  defendant,  on  the  day  that 
the  case  was  called  for  trial,  interposed  a 
challenge  to  the  panel  on  the  grounds  that 
the  order  for  the  special  venire  was  made  in 
the  absence  of  a  showing  that  the  regular 
iwnel  had  been  exhausted  or  so  reduced 
numerically  as  to  require  a  special  venire 
and  that  the  order  appointing  the  coroner 
to  perform  the  duty  of  summoning  the  spe- 
cial venire  was  made  In  fhe  abflcnce  of  a 
showing  of  the  sherifTs  disquRlIflcation  to 
serve  the  process  for  the  special  venire.  It 
Is  also  argued  in  the  briefs  filed  on  behalf  of 
defendant  that  it  does  not  appear  from  the 
minutes  that  the  defendant  was  prpsent 
when  the  said  orders  were  made.  There 
was  no  other  showing  made  by  the  defend- 
ant on  the  challenge  than  that  involved 
in  the  mere  written  challenge  Itself. 

We  are  still  of  the  opinion  that  there  is 
not  before  xm  a  record  upon  the  proceed- 
ings resulting  in  the  making  of  the  orders 
complained  of  which  warrants  a  review  of 
the  objections  to  the  action  of  the  court  with 
regard  to  the  matters  referred  to. 

[1I-21]  In  the  first  place,  we  remark  that 
we  know  of  no  provision  of  law  prescribing 
a  particular  or  a  formal  procedure  whereby 


a  special  venire  of  Jnrors  shall  he  ordered, 
nor  do  we  know  of  any  provision  for  sadi 
procedure  in  the  appointment  of  the  coroner 
or  an  elisor  to  summ<»i8  a  special  venire  of 
Jnrors  because  of  the  disqualification  of  the 
sheriff  to  perform  that  duty.  Ordinarily, 
the  ordering  of  a  special  venire  in  a  par- 
ticular case  iB  done  In  the  course  of  the  trial 
— that  is,  of  course,  before  a  Jury  to  try  the 
cause  has  been  completed  and  the  regular 
panel  has  been  exhausted  without  securing 
a  Jury.  And  it  is  generally  then,  wh^re  it 
transpires  that  the  sheriff  is  for  any  legal 
reasons  disqualified  from  summoning  the 
special  veniremen,  that  the  court  orders 
either  the  coroner  or  an  elisor  to  serve  the 
process.  We  think  we  can  safely  say  that 
In  almost  all  such  cases  the  court  acts,  not 
upon  any  formal  showing,  but  upon  its  own 
knowledge  of  the  sitnation  with  respect  to 
the  trlaL  It  Is  to  be  conceded  that  (so  £ar 
as  the  writer  of  this  opinion  knows)  the 
ordering  of  a  special  venire  for  a  particnlar 
case  and  the  appointment  of  the  coroner  or 
an  elisor  to  summons  the  special  Jury  before 
the  trial  has  begun  constitnte  an  unusual 
proceeding;  but  we ^ow  of  no  legal  objec- 
tion to  it  In  such  a  case,  however,  it  seems 
to  us  that  when  it  has  been  made  to  appear 
satisfactorily  to  the  court  howsoever  infor- 
mal the  showing  may  be  (there  b^ng,  as 
stated,  no  formal  procedure  prescribed  for 
conducting  such  a  proceeding),  that  a  spedal 
venire  will  be  required  in  a  case  not  yet  on 
trial,  tnit  about  to  come  to  trial,  and  that  tlie 
sheriff  Is  legally  disqualified  £rom  summon- 
ing the  special  Jury,  the  court  ecerdslng 
a  lawful  Jurisdiction  and  power,  is  then  au- 
Uiorlsed  to  make  the  order  for  the  spedal 
venire  and  an  order  naming  the  coroner  or 
appointing  an  dlsor  to  serve  the  process  for 
the  special  veniremen.  In  fact,  we  know 
of  no  reason  why  the  court  may  not  in  such 
a  case  act  largely  if  not  altogether  upon  its 
own  knowledge  of  the  sltnation,  and,  as  It 
undoubtedly  may  in  the  case  where  the  trial 
is  actually  on,  make  the  orders  sua  sponte. 
Indeed,  U  the  court  was  invested  with  knowl- 
edge of  the  fact  that  the  sheriff  was  dis- 
qualified from  summoning  the  special  ventre 
because  of  bias  and  prejudice  against  the 
defendant  in  a  criminal  case,  it  would  be  its 
duty,  as  a  matter  of  common  Justice,  to  com- 
mit the  duty  of  serving  the  process  fOr  a 
special  Jury  to  act  In  the  defendant's  case 
to  some  other  proper  person.  The  minutes 
of  the  court  and.  In  fact,  the  record  of  tbe 
trial,  show  that  the  sheriff  was  a  witness 
against  the  defendant  at  two  previous  trials 
of  the  charge  stated  in  the  information  and 
that  he  was  to  be  and  was  a  witness  against 
the  accused  in  the  third  trial,  which  result- 
ed in  a  verdict  of  guilty,  and  in  all  the  trials 
gave  testimony  tending  strongly  to  show  the 
defendant's  guilt  Clearly,  then,  it  was  made 
to  appear  that  the  Bherltt  was  disqnalifled 
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from  servliig  fha  proceM  tor  tbe  8pe<dal 
ivay  (Code  CIt.  Proc  f  GOZ,  Bnbd.  4 ;  People 
▼.  Le  Douz,  liSS  CaL  536,  642,  102  Paa  617), 
and  If  Uiat  officer  had  Bummoned  the  special 
venire,  a  challenge  to  the  panel  could  haye 
been  snccessfolly  Intenwsed  on  the  ground 
of  the  bias  of  the  aberUT  (Pen.  Code,  {  1064 ; 
People  T.  Le  Douz,  supra),  and  obviously.  It 
was  in  the  interest  of  and  for  the  special 
benefit  of  the  defendant,  and  In  his  interest 
and  for  his  benefit  alone,  that  the  order  ap- 
pointing the  coroner  to  take  the  place  of  the 
sherUr  as  the  server  of  the  special  Jury  pro- 
cess was  made — a  duty  which  conferred  npon 
the  coroner,  as  It  is  by  law  conferred  upmi 
the  sheriff,  where  he  summons  a  special  ven- 
ire, the  power  of  selecting  the  persons  to  be 
returned  under  the  process.  And  so  It  is  to 
be  said  that,  even  if  there  was  an  irregular- 
ity in  the  proceedings  culminating  In  the 
orders  complained  of,  particularly  that  de- 
volving upon  the  coroner  the  duty  of  serv- 
ing the  special  process,  in  point  of  f&ct  the 
defendant  could  not  have  been  prejudiced  by 
that  order  or  the  manner  In  which  it  was 
made,  unless  it  transpired  that  the  coroner, 
too,  was  biased  and  prejudiced  against  the 
defendant  There  was,  though,  no  showing 
that  the  coroner  was  biased  against  the  ac- 
cused w  that  he  was  disqualified  legally  from 
serving  the  summons.  In  fact,  the  defendant 
made  no  extrinsic  showing  whatsoever  in 
support  of  his  challenge  to  tbe  panel  In  oth- 
er words,  the  defendant  did  not  show,  by 
affidavits  or  otherwise,  except  by  refereuce 
to  the  minutes  of  the  court,  what  actually 
tools  place  when  the  orders  were  made,  if, 
in  fact,  anything  more  than  said  minutes 
disclose  did  then  take  place. 

[f2]  TbiB  whole  proceeding  Involved  in 
this  discussion  was  merely  one  of  procedure. 
The  Constitution,  it  is  true,  guarantees  the 
ri^t  of  trial  by  jury  as  that  institution  was 
known  to  tbe  common  law,  and  thus  the 
right  Inheres  in  all  criminal  cases  amoimt- 
Ing  to  felonies.  That  right  cannot,  of  course, 
be  denied  to  a  defendant  in  such  a  case  by 
legislative  flat,  nor  can  the  Legislature  by 
the  ppooedupe  it  adopts  for  the  enforcement 
of  the  right  impair  its  exercise  in  any  de- 
gree. But  the  Legislature  may  regulate  the 
procedure  by  which  the  right  is  enforced 
or  exercised.  All  that  a  defendant  in  a 
criminal  or  a. litigant  in  a  civil  case  is  en- 
titled to,  so  far  as  that  right  is  concerned, 
is  to  a  trial  by  a  fair  and  impartial  Jury. 
He  is  entitled  to  no  more — he  cannot  be  de- 
nied any  less.  The  provisions  of  the  law  au- 
thorizing the  selection  of  special  venires 
and  the  appointment  of  the  coroner  or  an 
elisor  to  summons  such  special  veniremen 
are  designed  to  preserve  to  litigants  in  civil 
and  defendants  In  criminal  cases  the  full 
efficacy  of  the  constitutional  guaranty  of  a 
Jury  trial.  Those  provisions  and  the  method 
of  enforcing   them  are^   as  stated,   purely 


procedural  in  their  nature,  and  Oils  the 
Legislature  is  legally  competent  to  regulate, 
and  has  so  regulated  it  as  not  to  impinge 
in  the  least  uptm  the  basal  right.  It  is 
plainly  manifest  in  this  case  that  the  action 
of  the  court  in  the  proceeding  with  wliidi 
we  are  here  concerned,  particularly  in  the 
matter  of  committing  to  the  coroner  of  the 
county  the  duty  of  summoning  th^  special  Ju- 
ry, was,  as  before  stated,  not  only  in  the  Inter- 
est of  Justice  but  for  the  sole  benefit  of  the 
defendant,  who  was  entitled  to  have  the  Jury 
by  which  he  was  to  be  tried  composed  of 
persons  fair  and  Impartial  as  to  his  case. 
He  was  therefore  entitled,  not  only  as  a  mat- 
ter of  common  Justice,  but  by  the  express 
mandate  of  the  law,  to  have  the  special 
Jury  selected  by  a  person  not  directly  in- 
terested in  the  prosecution  of  the  case 
against  him — not  by  one  who  the  law  de- 
clares is  to  be  regarded  as  entertaining  bias 
and  prejudice  against  him.  And  tbe  fact 
that  the  court,  having  knowledge  of  the  sitoa- 
tlon,  and  to  the  end  that  the  party  serv- 
ing the  process  for  the  special  venire  would 
tie  wholly  disinterested  in  the  case  and  not 
biased  and  prejudiced  against  the  accused 
and  that  the  defendant  might  be  given  that 
fair  and  impartial  trial  to  which  he  was  en- 
titled, "took  time  by  the  forelodc"  and  in 
advance  of  the  day  fixed  for  the  trial  provid- 
ed for  the  special  Jury  and  the  summoning 
thereof  in  the  manner  indicated,  cannot  be 
said  to  be  more  than  an  irregularity  in  pro- 
cedure, even  if  that,  but  if  that,  tbe  only 
effect  thereof  was,  without  detrimentally  af- 
fecting the  substantial  rights  of  the  accused, 
to  save  the  time,  trouble,  and  delay  which 
would  necesariy  have  attended  similar  action 
after  the  trial  had  been  beg\m  and  while  is 
progress;  for  safely  may  we  venture  the  con- 
jecture that  had  the  sheriff  instead  of  the 
coroner  selected  the  special  venire,  either 
before  or  in  the  course  of  the  trial,  the  de- 
fendant, upon  the  return  of  the  process  by 
that  official,  would  have  challenged  the  x>anel 
on  the  ground  of  the  bias  of  the  sheriff  and, 
of  course,  under  the  circumstances  of  this 
case  as  revealed  by  the  record  of  the  trial, 
the  court  would  have  been  required  to  sus- 
tain the  challenge. 

[23]  Nor  can  it  avail  the  defendant  any- 
thing by  a  consideration  of  the  points  under 
discussion  upon  the  theory,  as  assumed  by 
him,  that.  In  order  to  clothe  the  court  with 
authority  to  make  the  orders  in  question,  it 
was  necessary  that  a  showing  be  made  by 
affidavits  or  some  other  mode  of  proof  of  the 
existence  of  the  conditlona  upon  which  only 
may  a  special  venire  be  ordered  and  the 
coroner  designated  to  serve  the  process  for 
sudt  venire  because  of  the  disqualification 
of  the  sheriff.  If  such  a  showing  be  requir- 
ed in  such  cases,  then  the  reply  to  the  de- 
fendant's position  that  the  court  was  with- 
out authority  to  make  said  orden  la^  as  be> 
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fore  pdnted  oat,  fliat  die  record  does  not 
affirmatively  disclose  or  show  whether  any 
other  showing  than  that  indicated  by  the 
minutes  above  referred  to  was  or  was  not 
made.  The  transcript  does  not  contain  a 
statement  that  the  minutes  contained  and  re- 
vealed the  only  showing  that  was  made  in' 
the  proceedings  eventuating  In  the  making  of 
the  orders. '  It  follows,  then,  that  it  must  be 
presumed,  as  we  declared  In  the  original 
(H>lnion,  that  all  the  legal  steps  essential 
to  the  giving  the  court  the  right  to  exercise 
and  apply  Its  Jurisdiction  to  order  a  special 
venire  and  to  find  that  the  sheriff  was  dis- 
quallfled  and  thereupon  to  appoint  the  coro- 
ner to  summons  the  special  venire  were  reg- 
ularly taken.  The  presumptions  aK>licable 
to  this  situation  (we  are  now  merely  assum- 
ing that  the  position  of  defendant  as  to  the 
showing  that  should  be  made  in  such  mat- 
ters is  sound)  are  that  official  duty  has  been 
regularly  performed,  and  that  a  court  or 
Judge,  acting  as  such,  was  regularly  acting 
In  the  lawful  exercise  of  Its  or  his  Jurisdic- 
tion and  of  the  power  vested  by  law  in  it  or 
him  as  to  any  particular  proceeding.  Code 
Civ.  Proc.  I  1963,  subds.  16  and  19.  In  other 
words,  if  the  law  contemplates  that  there 
must  be,  before  the  court  is  authorized  to 
ordor  a  special  venire  and  to  designate  the 
coroner  as  the  server  of  the  process  for 
sucb  venire  in  the  plaoe  of  the  sheriff,  some 
showing  by  way  of  proof  of  the  existence  of 
conditions  Justifying  the  making  of  such 
orders,  then,  in  the  absence  of  an  affirmative 
statement  In  the  record  that  the  minutes 
of  the  proceeding  resulting  In  the  making 
of  the  orders  contain  all  the  showing  that 
was  made  and  upon  which  the  ordere  were 
predicated,  the  presiunptlon  would  be  that 
whatever  showing  was  required  by  the  law  to 
be  made  as  a  prerequisite  to  the  making  of 
the  orders  was  regularly  and  duly  made. 

[24]  As  to  the  declaration  of  the  defend- 
ant that  he  was  not  present  in  court  when 
said  orders  were  made  and  that,  consequent- 
ly, the  orders  were  void,  we  first  desire  to  be 
nnderstood  as  not  deciding  that  his  presence 
at  the  time  mentioned  was  either  necessary 
or  unnecessary.  It  Is  to  be  suggested  that 
parties  to  dvll  actions  or  the  defendants  in 
criminal  cases  are  never  present  or  by  law 
required  to  be  present  when  a  regular  panel 
of  Jurors  is  drawn,  and  we  mention  this  only 
for  the  purpose  of  showing  tliat  the  Legis- 
lature never  regarded  the  presence  of  the 
parties  litigant  in  court  vbea  that  proceed- 
ing is  carried  on  as  important  or  as  affect- 
ing their  substantial  rights  at  the  trial.  Gen- 
erally, however,  when  a  special  venire  is 
ordered  the  trial  is  in  progress,  and  it  may 
be  that  the  action  of  the  court  in  ordering 
a  special  venire  and  In  appointing  the  cor- 
oner to  serve  the  process  for  the  special 
Jury,  where  it  appears  that  the  sheriff  is  dis- 


qualified from  performing  that  Berrice^  is  to 
be  regarded  as  a  part  of  the  trlaL  Bat, 
however  that  may  all  be,  and  wltboat  de* 
elding  whether  the  defendant  should  or 
should  not  be  present  in  court  when  sudi  a 
proceeding  is  had,  the  reply  to  the  point 
predicated  upon  that  pit^wsltlon  In  this  case 
is  to  be  found  In  what  we  have  above  had 
to  say  regarding  the  ordering  of  a  special 
venire  and  the  appointment  of  the  coroner 
to  summon  it,  since  there  U  no  affirmative 
showing  in  the  record  tbat  the  defendant  was 
not  in  court  at  the  time  referred  to.  nio 
record  neither  shows  that  he  was  then  pres- 
ent nor  shows  that  be  was  not  present 
in  court  Therefore,  U  his  presence  in 
court  at  that  time  was  essential  to  the  valid- 
ity of  the  proceedings,  upon  the  presump- 
tion of  the  due  regularity  of  the  proceedings, 
it  must  be  assumed,  in  the  absence  of  an  af- 
firmative showing  to  the  contrary,  that  he 
was  present  in  court  when  the  orders  were 
made. 

[26]  We  may  suggest,  in  conclusion,  that 
assuming  that  the  proceedings  complained  of 
were  irregular,  we  can  conceive  of  no  reason 
why  section  4Vi  of  article  6  of  the  Constitution 
is  not  applicable;  the  said  proceedings  in- 
volving oDly  a  matter  of  ptooedore  and  it 
appearing  to  our  minds,  after  an  examina- 
tion of  the  entire  record,  ln<Auding  the  evi- 
dence, that  a  miscarriage  of  Justice  has  not 
resulted  therefrom. 

The  petition  for  rehearing  is  denied. 

We  concur:  PREWJQTT,  Presldins  Jus- 
tice pro  tern. ;  BURNETT,  J. 


(SI  Cal.  App.  307) 

PEOPLE  ex  rel.  JONES  et  oL  v.  CARDIFF 

IRR.  DI8T.  OF  SAN  DIEGO  COUNTY. 

(Civ.  3403.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Feb.  7,  1021.  Hear- 
ing Denied  by  Sapreme  Court  April  7, 1921.) 

1.  Waters  and  water  oourses  «=»224— Irriga- 
tion district  a  municipal  corporation,  though 
duties  and  powers  are  limited. 

The  legal  itatua  of  an  irrigation  district  is 
that  of  a  municipal  corporation,  although  its 
duties  and  powers  are  of  narrower  scope  in  the 
sabjects  of  their  action  than  in.  the  cose  of  a 
dty  or  other  monidpal  organisation. 

2.  Waters  and  water  courses  ^=3225— Law  as 
to  proceedings  for  organization  of  Irrigatios 
districts  to  be  liberally  oonstrned. 

So  far  as  proceedings  for  the  organisation 
of  irri);ation  districts  are  concerned,  a  reason- 
ably liberal  rule  of  construction  should  be 
adopted  to  carry  out  the  wise  pnrposes  of  the 
law,  and  the  same  rule  of  construction  s|ioaId 
be  applied  to  provisions  of  the  statute  which 
cover  the  changing  of  boundaries  of  a  district 
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and  the  utnexatioii  of  additional  territory  (Ir- 
rieation  District  Act,  ||  86-07). 

3.  Waters  and  wattr  eonrsea  «=322&— Irriga- 
tion district  wlthoDt  water  supply  may  legally 
enlarge  bonndartes. 

An  irrigation  diatrlet,  organized  nndei^  the 
Irrigation  TMatriet  Act  and  amendmenta  tliere- 
to  (St  1897,  p.  254,  St  1915,  p.  1367,  St 
1917,  p.  751,  Deering's  Gen.  Laws  1915,  p.  701. 
and  Consolidated  Sapplonent  of  1917-19,  p. 
1282).  could  change  ita  boundariea  and  enlarge 
the  diatrict  onder  aecdons  85-97,  although  it 
did  not  own  or  posseas  any  water  snpply  (or 
Irrigation  purpoaea,  original  propoaed  aource 
having  failed  or  having  been  abandoned,  and 
new  aonreea  of  water  aupply  being  contem- 
plated. 

4.  Conatltntioaal  law  «»278(2)--Water«  and 
water  courses  $=»226— Owner  of  property 
keing  taken  Into  Irrigation  district  not  oa- 
tttlod  to  notice  under  dno  prooesa  of  law  pro- 
visiea  of  Constitution. 

The  requirement  of  the  C!onatitntion  aa  to 
due  procesa  of  law  doea  not  give  a  property 
owner  an  abaolute  right  to  notice  and  hearing 
before  his  property  may  be  included  within  the 
limits  of  an  irrigation  diatrict  on  petition  for 
change  of  boundariea  under  Irrigation  Diatrict 
Act,  U  85-97. 

On  Hearing  in  Supreme  Court. 

5.  Waters  and  water  eourses  «=322&— No  Ju- 
risdiction In  board  of  directors  under  petl. 
tlon  for  change  of  boundaries  of  Irrigation 
district  where  land  taken  In  was  not  oon> 
tignons. 

A  petition  under  Irrigation  Diatrict  Act,  H 
85-97,  for  change  of  boundaries  and  inclusion 
of  additional  lands  in  an  irrigation  diatrict 
did  not  vest  in  the  board  of  directors  any  ju- 
risdiction over  the  proceeding  where  the  de- 
■cription  of  the  boundaries  of  the  land  proposed 
to  be  included,  as  set  forth  in  -  the  petition, 
dearly  exhibited  the  fact  that  the  lands  were 
Dot  contigBona  and  did  not,  taken  together  or 
at  all,  constitute  one  tract  of  land,  and  an  order 
of  ineiuaion,  aa  well  aa  the  intervening  atepa 
in  the  proceeding,  were  void. 

9.  Waters  and  water  courses  «=>22B  —  Lands 
attempted  to  he  Inclvded  In  Irrigation  dis- 
trict hold  not  eontlguons. 
Ffercels  of  land  separated  by  a  lagoon  from 
M.  quarter  of  a  mile  to  three-quarters  of  a  mile 
in  width  were  not  contiguous,  and  a  petitiozK 
under  Irrigation  District  Act,  {{  85-97,  at- 
tempting to  include  them  in  an  existing  irriga- 
tion district  did  not  give  board  of  directors  any 
jurisdiction,  and  an  order  of  inclusion  and  inter- 
vening steps  in  the  proceeding  were  void;  the 
nature  of  the  land  underlying  the  lagoon  being 
such  that  it  could  not  appropriately  be  made 
part  of  an  irrigation  district  even  though  the 
petition  indnded  nncb  lagoon  in  ita  description. 

Appeal  tram  Superior  Ooort,  San  Diego 
Oonnty ;  O.  N.  Andrews,  Judge. 

Quo  warranto  by  the  People  of  tlie  State 
of  California,  on  the  relaUon  of  George  H. 
Janes  and  others,  against  the  Cardiff  Irriga- 


tion District  of  San  Diego  County.  Judgment 
for  defendant,  and  relators  appeal.  Beversed 
in  the  District  Court  of  Appeal,  and  hear- 
ing denied  in  Supreme  Court 

D.  S.  Webb,  Atty.  Gen.,  8.  D.  O'Neal,  of 
San  Diego,  and  Charlea  H.  Taylor,  Hatnes  & 
Haines,  of  Son  Diego,  for  appellants. 

Charles  C-  Crouch,  Claude  h.  Chambers. 
and  Crouch  Be  Chambers,  all  of  San  Diego, 
and  Henry  J.  Stevens,  of  IJos  Angeles,  for  re- 
spondent 

OOMRBT,  P.  J.  Quo  warranto.  By  or- 
der of  the  board  of  supervisors  of  the  county 
of  San  Diego,  under  date  of  March  20,  1916, 
resp<mdent  herein  was  organized  as  an  irri- 
gation district,  in  compliance  with  the  provi- 
sions of  the  Chllfomla  Irrigation  District  Act 
and  amendmentB  thereto.  Stats.  1897,  p.  254; 
SUts.  1915,  p.  1367;  Stats.  1917,  p.  761; 
also  in  Deering's  Gen.  Laws,  1915,  p.  701;  and 
Consolidated  Supplement  of  1917-19,  p.  1282. 
As  originally  formed,  the  district  contained 
about  1,000  acres  of  land.  By  subsequent  pro- 
ceedings the  area  thereof  was  reduced  to 
616.8  acres,  niereafter,  on  the  14th  day  of 
October,  1918,  a  petition  was  filed  with  the 
board  o^  directors  of  the  district  praying  for 
a  change  of  boundaries  of  the  district  so  as 
to  Include  therein  the  lands  described  in  the 
petition,  which  additional  lands  contained 
25,751  acres.  This  petition  was  signed  by  the 
owners  of  more  than  one-half  of  the  territory 
which  they  sought  to  have  included  within 
the  district  Thereafter,  on  the  23d  day  of 
December,  1918,  the  board  of  directors  of  the 
district  passed  its  re8olutl<Hi  No.  44,  purport- 
ing to  change  the  t>oundarles  of  the  district 
by  including  therein  said  additional  area,  in 
accordance  with  the  prayer  of  said  petition. 
All  of  the  proceedings,  from  the  filing  of  the 
petition  to  and  including  the  final  order  of 
inclusion,  were  In  accordance  with  the  form 
of  such  proceedings  as  set  forth  in  section 
85  et  seq.  of  the  Calif oniia  Irrigation  Dis- 
trict Act  Tills  action  is  prosecuted  for  the 
purpose  of  obtaining  a  Judgment  that  said 
petition  for  change  of  boundaries  and  inclu- 
sion of  land  and  all  of  the  proceedings  had 
thereunder  are  null  and  void,  that  the  de- 
fendant is  unlawfully  exerdsing  the  franchise 
of  an  IrrigatioD  district  over  the  lands  de- 
scribed in  the  petition,  and  that  defendant  be 
ousted  and  excluded  from  exercising  any 
power  or  franchise  as  an  Irrigation  district 
over  said  lands  or  any  part  thereof.  Judg- 
ment was  entered  in  favor  of  the  defendant, 
and  the  plaintiffs  appeal  therefrom. 

Appellants'  first  point,  as  stated  by  their 
counsel,  is  that  the  thing  attempted  to  be  ac- 
complished by  the  induiriop  proceedings  is 
not,  within  the  meaning  and  intent  of  the  Ir- 
rigation District  Act  the  enlarging  of  an  ax- 
Istlng  district,  but  Is  in  all  substantial  re- 
spects the  creation  of  a  new  district.    In  ef- 
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feet,  the  contention  Is  that  at  the  time  of  fil- 
ing the  annexation  petitlcm  and  during  the 
pendency  of  the  proceedings  thereunder,  not- 
withstanding that  respondent  had  been  or^ 
ganized  as  an  irrigation  district,  it  was  not  in 
reality  an  existing  district,  and  therefore  was 
not  a  district  which  the  law  Intended  to  vest 
with  authority  to  Increase  its  territory  by 
such  proceedings  as  those  here  challenged  by 
appellants.  The  claim  is  that  the  irrigation 
enterprise  on  which  the  original  organization 
was  based  had  wholly  failed;  that  the  dis- 
trict did  not  own  or  possess  any  water  sup- 
ply for  irrigation  purposes ;  that  the  district 
had  become  a  mere  legal  shell,  without  sub- 
stance and  fit  only  for  dissolutimi ;  and  that  a 
district  In  that  condition  is  not  legally  ca- 
pable of  saving  its  existence  by  bringing  in 
other  lands  and  thereby  acquiring  actual  ca- 
pacity to  function  as  an  irrigation  district 
by  the  development  of  new  sources  of  water 
supply  not  contemplated  in  the  original  or- 
ganization. 

The  proceedings  which  must  be  followed  in 
the  organization  of  an  Irrigation  district  are 
set  forth  in  the  first  12  sections  of  the  Irriga- 
tion District  Act  Those  proceedings  are 
conducted  by  and  under  the  supervision  of  the 
board  of  supervisors  of  the  county  In  which 
the  district  Is  to  be  located.  In  the  course 
of  those  proceedings  the  board  of  supervisors 
Is  empowered  to  receive  and  consider  a  report 
from  the  state  engineer  concerning  the  sup- 
ply of  water  available  for  the  use  of  the 
proiMsed  district,  and  is  authorized  to  make 
such  changes  as  it  may  deem  advisable  in 
the  boundaries  proposed  by  the  petition  pre- 
sented to  it  by  the  required  number  of  prop- 
erty owners  within  the  prc^osed  district. 
When  the  board  of  supervisors,  in  the  exer- 
cise of  the  authority  vested  in  it  by  the  stat- 
ute, shall  have  made  the  necessary  prelim- 
inary orders,  it  is  required  to  give  notice  of 
an  election,  at  which  the  electors  within  the 
boundaries  of  the  proposed  district  shall  by 
their  votes  determine  whether  or  not  the  dis- 
trict siiaU  be  organized.  It  is  only  after 
such  an  election  is  duly  canvassed  and  a  dec- 
laration of  the  result  duly  made  by  the  board 
of  supervisors  that,  if  the  necesssary  favor- 
able vote  has  been  obtained,  che  organization 
of  the  district  becomes  complete. 

Sections  85  to  97  of  the  same  act  provide 
for  changing  the  boundaries  of  an  Irrigating 
district  and  the  inclusion  of  other  lands 
therein.  None  of  these  proceedings  are  sub- 
mitted to  the  board  of  supervisors  of  the 
county.  Inclusion  proceedings  are  Initiated 
by  petition  filed  with  the  board  of  directors 
of  the  district  The  required  notice  of  such 
filing  and  of  the  proposed  hearing  thereon  is 
given  and  published  by  the  secretary  of  the 
board  of  directors.  All  of  the  successive  steps 
of  the  process  are  conducted  by  that  board 
or  under  its  supervision,  and  all  orders  made, 
including  the  final  order  of  Inclusion,  are 
made  by  the  board  of  directors.    The  election, 


which  under  certain  contingencies  is  required 
to  be  held  to  determine  whether  the  bounda- 
ries of  the  district  shall  be  changed,  is  an 
election  solely  by  the  electors  within  the  ex- 
isting district  The  argum^it  for  appellants 
rests  in  part  upon  these  and.  other  striking 
differences  between  the  proceedings  for  the 
organization  of  a  new  district  and  the  pro- 
ceedings for  the  inclusion  of  lands  by  annex- 
ation thereof  to  an  existing  district. 

The  lands  constituting  the  territory  of  the 
Cardiff  irrigation  district,  as  It  existed  prior 
to  these  inclusion  proceedings,  are  located 
near  the  shore  of  the  Pacific  Ocean.  The 
lands  which  are  claimed  to  have  been  annex- 
ed lie  south,  east,  and  north  of  the  old  dis- 
trict and  extend  along  the  coast  in  such  form 
that  there  is  a  distance  of  about  18  miles  be- 
tween the  southerly  limits  and  the  northerly 
limits  thereof.  Section  1  of  the  Irrigation 
District  Act,  in  designating  the  necessary  cai- 
dltions  on  whicA  the  organization  of  an  irri- 
gation district  may  be  proposed,  provides  for 
the  presentation  of  such  proposition  by  a  re- 
quired number  of  holders  of  "lands  suscep- 
tible of  Irrigation  from  a  common  source  and 
by  the  same  system  of  works  (including 
pumping  from  subsurface  or  other  waters)." 
Section  2  requires  that  the  petition  "shall  set 
forth  the  boundaries  of  the  proposed  district, 
and  also  shall  state,  generally,  the  source  [or 
sources  which  may  be  In  the  alternative] 
from  whlcU  said  lands  are  proposed  to  be 
irrigated,  •  •  •  and  shall  pray  that  the 
territory  embraced  within  the  boundaries  of 
the  proposed  district  may  be  organized  as  an 
irrigation  district  under  the  provisions  of 
this  act"  In  the  petition  for  the  formation 
of  the  Cardiff  irrigation  district  it  was  stated: 

"That  tbe  source  from  which  the  said  lands 
are  proposed  to  be  irrigated  are  from  the  stor- 
age of  surface  water  and  from  water-bearing 
sands  and  underground  streams  and  percolat- 
ing waters  of  the  Escondido  creek  at  a  point 
situate  two  miles  distant  from  the  said  irriga- 
tion district,  or  to  be  utilized  by  means  of  wells, 
reservoirs,  pumping  and  distributing  plants,  and 
storage  and  diRtributing  reservoirs  to  be  acquir- 
ed and  installed  by  the  said  district,  or  water 
to  be  leased  or  purchased  for  delivery  into 
storage  and  distributing  systems  of  the  said 
district  from  persons,  companies,  associations, 
or  corporations  furnishing  water  for  irrigation 
to  consumers." 

Prior  to  the  time  of  the  Inclusion  proceed- 
ings respondent  abandoned  its  plan  for  obtain- 
ing water  from  the  Escondido  creek  source. 
It  had  acquired  a  pumping  plant  and  three 
wells  on  the  Encinitas  creek,  located  about 
two  mUes  away  from  the  Cardiff  village. 
This  water  was  used  for  domestic  and  gnrden 
purposes  in  the  village,  but  not  for  Irrigating 
lands  set  to  crops.  In  accordance  with  the 
evidence  of  these  facts  the  trial  court  deter- 
mined, by  finding  XIII: 

"That  the  said  Cardiff  irrigation  diatriet  be- 
fore tbe  inclusion  of  said  annexed  territory  did 
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BTstem  of  waterworks  or  any  means  or  source 
of  obtaining  water  for  irrigation  of  its  own 
area  or  any  part  of  said  area,  save  and  except 
that  said  irrigation  district  possessed  a  pump- 
ing plant  from  which  water  was  and  is  pump- 
ed from  wells  sufficient  in  quantity  to  supply 
water  for  domestic  and  garden  use  to  a  part, 
but  not  all,  of  the  platted  town  lots  of  the  un- 
incorporated town  of  Cardiff,  which  was  includ- 
ed within  said  irrigation  district;  that  said 
Cardiff  irrigation  district,  before  the  indusion 
of  said  annexed  land,  did  not  own  or  possess 
water  or  source  of  water  supply  for  the  irriga- 
tion of  said  lands  described  in  said  petition 
and  Bought  to  be  annexed,  or  any  part  there- 
of; that  the  only  sources  of  water  supply  that 
could  be  obtained  for  the  irrigation  of  any  part 
of  said  annexed  territory  are  outside  of  and 
seTeral  miles  distant  from  said  original  Cardiff 
irrigation  district;  and  that  said  Cardiff  irri- 
gation district  has  not  now  and  never  bad  or 
possessed  any  right  or  interest  in  said  sources 
of  water  supply." 

Am>eIlantB  argue  that  the  plain  Intent  of 
the  sections  of  the  act  which  relate  to  indu- 
sion Is  that  the  only  legitimate  purpose  of  a 
petition  of  landowners  to  have  their  land  in- 
cluded in  an  Irrigation  district  is  that  they 
may  share  in  the  water  sui^ly  and  works  for 
the  irrigation  of  land;  that  therefore  it  is 
cmly  Irrigation  districts  having  adequate  wa- 
tw  supply  and  works  to  irrigate  additional 
territory  which  have  the  capadty  to  enter- 
tain or  the  competency  to  grant  any  petition 
to  enlarge  their  boundaries  to  Indnde  new 
territory ;  that  an  indusion  proceeding  nn- 
der  the  statute  is  contractual,  and  the  subject 
of  the  contract  is  an  admission  to  rights  in  an 
existing  water  system  of  the  district ;  that, 
since  this  district  has  no  Irrigation  system, 
there  exists  no  snbject-matter  of  the  contract, 
and  therefore  no  basis  for  the  proceeding. 

Pursuing  their  argument  further,  appellants 
direct  attrition  to  the  provisions  of  the  stat- 
ute which  outline  the  procedure  subsequent 
to  filing  of  a  petition  for  such  indusion  of 
additional  territory;  and  they  contend  that 
the  effect  of  such  procedure,  if  enforced,  is 
such  that  nonpetltionlng  owners  of  land  with- 
in the  territory  sought  to  be  brought  into  the 
district  will  be  deprived  of  their  property, 
or  have  burdens  imposed,  thereon,  without 
their  cmisent  and  without  due  process  of  law. 
In  support  of  this  contention  it  is  claimed 
that  the  procedure  thus  required  and  observ- 
ed did  not  give  to  nonpetltionlng  owners  any 
notice  of  the  proposed  indusion  of  their 
lands ;  did  not  vest  in  the  board  of  directors 
any  Jurisdiction  to  determine  whether  those 
lands  would  be  benefited  by  being  Induded  In 
the  district ;  did  not  provide  for  such  nonpe- 
tltionlng landowners  any  opportunity  to  vote 
upon  the  proposition;  and,  further,  that  the 
board  of  directors  was  disqualified,  and  par> 
ticnlarly  that  Cnllen,  the  president  of  the 
board,  was  disqualified  to  act  in  the  matter, 
because  Cullen,  as  owner  of  some  of  the 
land  sought  to  be  Included,  was  the  chief  pro- 


of the  petition.  All  of  these  claims  are  con- 
tested, although  Cullen's  relation  to  the  mat* 
ter  Is  admitted  to  have  been  in  fact  as  stated. 
Assuming,  however,  for  the  moment,  that  the 
statute  does  not  provide  for  notice  to  non- 
petltlwolng  owners,  or  give  them  .any  oppor- 
tunity to  be  heard  upon  their  objections  to 
the  matter  proposed,  respondent  relies  upon 
the  fact  that  the  district  is  a  public  and  ma- 
nldpal  corporation,  and  upon  those  numerous 
decisions  which  hold  that  in  the  creation  of 
sudi  corporations,  and  in  annexation  of  ter- 
ritory to  such  corporations,  laws  which  omit 
to  provide  for  notice  and  a  hearing  and  Ju- 
dicial determination  of  the  question  of  bene- 
fits do  not  Infringe  upcm  the  right  of  the  land- 
owner to  be  protected  against  the  taking  of 
his  property  without  due  process  of  law; 
that  it  is  only  when  the  corporation,  by  some 
process  of  taxation  or  assessment,  seeks  to 
impose  a  lien  upon  land,  or  to  collect  such 
tax  or  assessment,  that  the  property  owner 
may  Insist  upon  the  right  to  have  the  valid- 
ity thereof  subjected  to  Judidal  inquiry. 

[1-4]  It  Is  no  longer  open  to  doubt  that  the 
legal  status  of  an  irrigation  district  Is  that 
of  a  munidpal  corporation.  Although  its  du- 
ties and  powers  are  of  narrower  scope  in  the 
subjects  of  their  action  than  In  the  case  of 
a  city,  or  other  general  munidpal  organiza- 
tion, .nevertheless  the  affairs  c<mceming 
which  such  district  does  act  are  those  "of  a 
public  corporation  to  be  Invested  with  certain 
t>oliticaI  duties  which  it  is  to  exercise  in  be- 
half of  the  state."  In  re  Madera  Irrigation 
Dlst,  92  Cal.  296,  323,  28  Pac.  272,  278  (14 
L.  H.  A.  756,  27  Am.  St.  R^.  106).  ThU 
being  so,  it  has  been  held  that — 

"So  far  as  proceedings  for  the  organization 
are  concerned,  we  think  that  a  reasonably  lib- 
eral rule  of  construction  should  be  adopted  to 
carry  out  the  wise  purposes  of  the  law."  Ir- 
rigation Dist.  T.  De  Lappe,  79  Cal.  361,  21  Pac. 
825. 

For  like  reasons,  the  same  rule  of  construc- 
tion should  be  applied  to  the  provisions  of 
the  statute  which  cover  the  changing  of 
boundaries  of  a  district  and  the  annexation 
of  additional  territCH'y.  The  Irrigation  Dis- 
trict Act  provides  (section  85): 

"The  boundaries  of  any  Irrigation  district  now 
organized  or  hereafter  organized  under  the  pro- 
visions of  this  act  may  be  changed  in  the  man- 
ner herein  prescribed." 

Nowhere  Is  there  any  stated  limitation  up- 
on the  exerdse  of  the  right  thus  given  other 
than  that  there  must  be  an  existing  district 
to. which  the  annexation  or  indusion  may  be 
made.  Whether  the  purpose  contemplated  in 
such  indusion  proceeding  looks  toward  an  ex- 
tension of  water  service  from  the  district 
water  supply  to  the  additional  territory,  or 
whether  the  purpose  be  to  provide  for  the 
district  sources  of  tiupply  which  otherwise  It 
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oonM  not  bave— mder  either  of  tliese  ocmdl- 
tlons,  or  both  of  them,  If  we  are  to  take  the 
statute  as  It  reads — ^the  power  is  equally  ffiy- 
en  to  extend  the  limits  of  the  territory  with- 
in which  such  public  corporation  Uvea,  moves, 
and  has  Its  being.  As  for  tbe  manner  In 
which  these  things  are  to  be  done,  the  Con- 
stitution of  California  provldea  tbat  corpora- 
tions for  municipal  purposes  shall  be  organ- 
ized under  such  general  laws  as  the  Legrls- 
lature  shall  provide.  We  have  before  us  tbe 
procedure  which  tbe  Legislature  has  pre- 
scribed. So  far  as  the  constitutional  objec- 
tion bereln  presented  by  appellants  Is  con- 
cerned, the  short  and  sufficient  answer  is 
given  In  People  ex  rel.  v.  City  of  Ontario,  148 
Gal.  62T,  682,  84  Paa  205,  208 : 

"We  do  not  understand  that  the  requirement 
as  to  due  process  of  law  gives  a  property  owner 
an  absolute^  right  to  notice  and  bearing  before 
his  property  may  be  included  within  the  limits 
of  a  municipality." 

Without  attempting  to  offer  an  extensive 
review  of  the  leading  decisions  on  the  sub- 
ject— a  work  which  has  been  done  thoroughly 
and  often  by  courts  of  tbe  highest  author- 
ity— ^we  hold  that  the  proceedings  In  question 
here,  bo  far  as  they  have  relation  to  the  con- 
stitutional rights  relied  upon  by  counsel  for 
appellants,  have  not  been  conducted  in  viola- 
tion of  those  rights. 

Section  86  of  the  Irrigation  District  Act 
reads  as  follows: 

"The  holder  or  holders  of  title,  or  evidence  of 
title,  representing  one-half  or  more  of  any 
body  of  lands  adjacent  to  the  boundary  of  an 
irrigation  district,  which  are  contiguous,  and 
which,  taken  together,  constitute  one  tract  of 
land,  may  file  with  the  board  of  directors  of 
said  district  a  petition,  in  Writing,  praying  that 
the  boundaries  of  said  district  may  be  so 
changed  as  to  include  therein  said  lands.  The 
petition  shall  describe  the  boundaries  of  said 
parcel  or  tract  of  land,  and  shall  also  describe 
the  boundaries  of  the  several  parcels  owned 
by  the  petitioners,  if  the  petitioners  be  the 
owners,  respectively,  of  distinct  parcels,  but 
such  descriptions  need  not  be  more  particular 
than  they  are  required  to  be  when  such  lands 
are  entered  by  the  county  assessor  in  the  as- 
sessment book.  Such  petition  must  contain  the 
assent  of  the  petitioners  to  the  inclusion  with- 
in said  district  of  the  parcels  or  tracts  of  land 
described  in  the  petition,  and  of  which  said  pe- 
tition alleges  they  are,  respectively,  the  own- 
ers; and  It  must  be  acknowledged  in  the  same 
manner  that  conveyances  of  land  are  required 
to  b«  acknowledged." 

Appellants  contend  that  the  petition  for  In- 
dnslon  of  tliese  lands  as  part  of  the  Cardiff 
Irrigation  district  Is  void  on  its  f^ce  for  the 
reason  tbat  the  description  of  the  boundaries 
ot  the  land  proposed  to  be  tnduded,  as  set 
forth  in  the  petition,  clearly  exhibits  tbe  fact 
that  the  lands  to  be  Included  are  not  contigu- 
ous and  do  not,  taken  together,  or  at  all,  con- 


stitute one  tract  of  land.  If  the  f&ct  tw  aa 
thus  claimed  It  must  result  that  the  filing:  of 
the  petition  did  not  vest  In  the  board  of  di- 
rectors any  jurisdiction  over  the  proceeding; 
and  that  the  order  of  Inclusion,  as  well  as  the 
Intervening  steps  In  the  proceeding,  must  be 
held  to  be  void.  In  People  v.  City  of  Mon- 
terey Park,  40  CaL  Ak>.  716,  181  Pa&  825, 
this  court  had  under  consideration  certain 
proceedings  for  the  annexation  of  land  to  tbe 
city  of  Alhambra;  tbe  proceedings  being 
conducted  under  a  statute  providing  for  the 
annexation  of  Inhabited  territory.  From  the 
description  contained  In  the  annexation  pe- 
tition it  appeared  that  several  distinct  por- 
tions of  the  territory  were  not  inhabited. 
Therefore  It  was  held  that  the  petition  was 
on  Its  face  not  sufiicient,  and  for  that  reason 
no  valid  annexation  proceeding  was  pending. 
It  was  contended  by  appellants  In  that  case 
that  the  defense  based  upon  tbe  validity  of 
the  annexation  proceedings  could  not  be 
maintained  because  such  defense  came  by 
way  of  collateral  attack  lu  a  quo  warranto 
case.  But  the  court  held,  for  reasons  there 
stated  more  at  length,  that  such  claim  of 
want  of  jurisdiction  may  be  asserted  in  an 
action  of  this  nature  where  the  facts  which 
make  tbe  proceedings  void  appear  in  the  pe- 
tition by  which  they  were  Initiated. 

It  is  contended  by  appellants  tbat  this  area 
of  25,751  acres,  sought  to  be  annexed  to  the 
Cardiff  irrigation  district,  consists  of  not  less 
tiian  six  large  areas  comprised  in  the  de- 
scription contained  in  the  petition  (and,  for 
illustrative  purposes;  shown  on  the  map  re- 
ceived in  evidence  herein),  separated  from 
each  other  by  five  natural  features  ccmslstlng 
of  deep  indentations  of  salt  water  lagoons  of 
tbe  Pacific  Ocean.  These  areas  for  conven- 
ience are  numbered  consecutively  from  1  to  6. 
Nos.  1  and  2  lie  south  of  the  old  district,  and 
the  other  divisions  lie  north  and  east  thereof. 
Assuming,  without  deciding,  that  areas  niun- 
bered  1  and  2  might  reasonably  be  held  to 
constitute  one  tract  of  land,  and;  that  the 
remaining  areas  taken  together  might  con- 
stitute 4Xie  other  tract  of  land,  it  seems  dear 
to  us  tbat  Nos.  1  and  2  are  in  all  respects  a 
different  tract  of  land  from  the  remaining 
portion  of  the  territory  sought  to  be  Included. 
This  is  so  by  reason  of  the  fact  that  there  la 
no  connection  whatever  between  parcels  2 
and  3,  which,  on  the  contrary,  are  so  separat- 
ed from  each  other  that  we  are  unable  to  find 
any  justification  for  tbe  claim  that  they 
should  be  considered  as  one  parcel  or  body 
of  land.  While  the  description,  as  writtm 
in  the  petiticm,  is  continuous,  we  find  that  the 
calls  thereof  leave  parcel  2  and  run  around 
the  southeasterly  boundary  of  the  old  dis- 
trict about  a  third  of  a  mile  before  they  tondi 
and  begin  to  run  around  the  boundaries  of 
parcel  3.  The  connecting  line  thus  written 
into  the,  description  bounds  no  part  «f  the 
lands  sought  to  be  Included.    As  to  them  It 
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Is  purely  a  mathematlGal  abstraction,  unre- 
lated to  any  material  tbtng.  C!overlng  nearly 
the  entire  \rldtli  of  the  district  at  that  point, 
parcels  2  and  3  are  separated  by  a  lagoon, 
known  as  tlie  San  EIljo  lagoon,  which  ap- 
pears to  be,  roughly  speaking,  from  a  quarter 
of  a  mile  to  three-quarters  of  a  mile  In  width. 
Connsel  tor  respondent  point  out  that  the 
nature  of  the  land  underlying  this  Iago<»i  Is 
snch  that  It  could  not  appropriately  be  made 
part  of  an  Irrigation  district;  that,  If  It  had 
been  Included  in  the  district,  Justice  would 
have  required  that  it  be  Immediately  excluded 
therefrom  by  proceedings  for  that  purpose, 
and  argue  that  therefore  the  lagoon  should 
not  count  as  an  dement  In  determining  the 
contiguity  or  ncmcontlgulty  of  the  lands  north 
and  south  thereof.  We  must  reply  that  the 
question  here  to  be  answered  shonld  not  turn 
upon  the  narrowness  or  liberality  of  defini- 
tion of  the  word  "contiguoaa"  The  statute 
was  carefully  written  so  as  to  govern  the  use 
of  that  word  by  providing  fbr  the  inclnslon  In 
the  district  of  only  sudi  lands  as  "are  con- 
tiguous and  which  taken  together  constitute 
one  tract  of  land."  And  since  these  lands,  as 
they  lie,  are  separated  by  a  great  and  con- 
spicuous natural  feature,  to  such  a  degree 
that  It  is  admitted  that  the  Intervening  ter- 
ritory could  not  appropriately  have  been 
bronjjtt  within  the  district,  we  are  constrain- 
ed to  hold  that  they  are  not  "one  tract  of 
land"  within  the  meaning  of  the  statute.  To 
the  suggestion  that  this  would  be  a  very  tech- 
nical ccnstruction  of  the  words  used,  the 
obvious  reply  Is  that  the  opposite  construction 
might  easOy  frustrate  the  purpose  of  the  lim- 
itation expressed  in  the  right  of  petition 
whidi  the  atatDte  has  granted.  It  was  not 
Intended  that  the  more  numerous  owners  of 
one  parcel  of  land  shonld  have  the  power,  on 
tbeir  own  volition,  to  initiate  a  proceeding 
to  bring  In  their  less  numerous  neighbors  in 
an  entirely  different  parcel,  Jointly  Involving 
an  of  them  together  In  an  annexation  peti- 
tion. Our  conclusion  is  that  the  board  of  di- 
rectors did  not  acquire  JuriRdlction  to  proceed 
on  the  petition  filed,  and  that  the  ordor  of 
tnduslon  Is  void. 
Tlie  Judgment  is  reversed. 

I  eoncnr:    JAMES,  J. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Hearing. 

PBB  CUBIAM.  [i,  •]  In  denying  a  heat^ 
fog  in  this  court  after  decision  by  the  District 
Court  of  Appeal  of  the  Second  AiKwllate  Dis- 
trict, Division  1,  we  desire  to  say  that  onr 
denial  Is  based  solely  upon  that  portion  of  the 
opinion  which  deals  with  the  point  upon 
which  the  judgment  of  the  superior  court  is 
reversed,  and  taMifHj  without  regard  to  the 
vtows  of  the  DIatrict  Oourt  of  Appeal  as  to 
other  Questions  discnssed,  concerning  which 


we  are  not  to  be  nnderatood  as  intimating  an 
c^nlon. 

The  application  for  a  hearing  in  this  court 
is  denied. 

AU  ooncnr,  except  8X<QANE^  J„  absent. 


(M  Cal.  App.  S04) 

GRAY  V. 

CARDIFF 

IRR. 

DIST. 

OF  SAN 

DIEGO 

COUNTY 

•t  al. 

(Civ. 

3404.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  Feb.  7,  1921.  Hear- 
ing Denied  by  Supreme  Court  April  7,  1021.) 

1.  Waters  aad  water  courses  «=>226— IndlvM- 
nal  may  not  attack  validity  of  enlargeffleat  of 
irrlaatlofl  district  havlno  at  least  a  de  facto 
existence. 

An  action  coold  not  be  maintained  by  a 
landowner  Individually  or  on  behalf  of  other 
landowners  to  have  it  determined  that  proceed- 
ings for  the  enlargement  of  an  irrigation  dis- 
trict were  void,  and  that  an  assessment  levied 
b;  such  district  npon  plaintiff's  property  in  con- 
sequence was  invalid,  since  such  an  action  may 
only  be  maintained  at  the  instance  of  the  peo- 
ple of  the  state;  such  a  cause  of  action  not 
relating  to  matters  of  irregularity  in  the  pro- 
ceedings of  the  district  for  which  property 
owners  within  the  district  might  have  a  right 
of  af^ion  under  Irrigation  District  Act,  H  68, 
68  (Deering's  Gen.  Laws  1915,  p.  696). 

On  Hearing  in  Supreme  Coort 

2.  Appeal  and  error  <S=3l084 — Moot  questions 
not  decided  on  petition  for  hearing  In  Sn- 
preme  Court. 

On  petition  for  a  hearing  In  the  Supreme 
Court  in  bank  after  a  decision  by  the  District 
Court  of  Appeal,  a  hearing  will  be  denied  where 
the  case  has  become  moot  in  view  of  a  decision 
in  a  companion  case. 

Appeal  from  Superior  Court,  San  Diego 
County;   O.  N.  Andrews,  Judge. 

Action  by  John  F.  Gray  against  the  Car- 
diff Irrigation  District  of  San  Diego  Coun- 
ty and  others,  as  directors  of  said  district 
From  a  Judgment  for  defendants,  plaintifF 
appeals.  Affirmed  in  the  District  Court  of 
Appeal,  and  hearing  denied  in  Supreme 
Court. 

George  H.  Stone  and  Haines  &  Haines,  ail 
of  San  IDiego,  for  appellant. 

Claude  U  Chambers,  of  San  Diego,  and 
Henry  J.  Stevens,  of  Los  Ahgeles,  for  re- 
spondents. 

PBB  ODRIAM.  This  action  was  brought 
by  plaintiff  to  have  it  determined  that  pro- 
ceedings for  the  enlargement  of  defendant 
Irrigation  district  were  void,  and  that  an  as- 
sessment levied  by  the  defendant  district  up- 
on ptaintUTs  property,  in  consequence,  was 
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Invalid.  Plaintiff  purported  to  sue  on  bis 
own  behalf  and  also  on  bebalf  ot  approxi- 
mately 1,000  landowners  situated  similarly 
to  himself  and  having  property  within  the 
Cardiff  district,  upon  which  an  assessment 
had  been  levied.  The  grounds  alleged,  gen- 
erally stated,  were  that  fraud  had  been  com- 
mitted by  ijie  promoters  of  the  plan  by 
which  the  boundaries  of  the  original  Cardiff 
irrigation  district  had  been  extended  to  in- 
clude the  land  of  the  plaintiff  and  of  others. 
We  need  not  here  enter  into  a  more  particu- 
lar statement  of  the  grounds  of  the  petition. 
A  demurrer  was  Interposed  to  the  complaint, 
and  the  point  was  urged,  among  others,  that 
I^alntiff  had  not  the  capacity  to  sue  for  the 
relief  demanded,  for  the  reason  that  an  ac- 
tion such  as  this  could  only  be  maintained 
at  the  suit  of  the  people  of  the  state.  The 
court  sustained  the  demurrer,  and  the  plain- 
tiff appealed  from  the  Judgment  of  dismissal 
which  followed. 

[1]  We  think  that  the  court  did  not  err  In 
sustaining  the  demurrer.  Prom  the  allega> 
tlons  of  the  complaint  it  appears  that  the 
proceedings  for  the  annexation  of  territoiy 
to  the  Cardiff  irrigation  district  were  regu- 
lar in  form,  and  that  the  district  had  as^ 
sumed  to  exercise  authority  over  the  annex- 
ed land.  The  district  had  at  least  a  de  facto 
existence,  and  that  was  enough  to  make  it 
Immune  from  an  attack  by  an  Individual 
property  owner  or  any  number  of  such  own- 
ers. The  cause  of  action  does  not  relate  to 
matters  at  irregularity  in  the  proceedings 
of  the  district,  for  which  cause  the  proper- 
ty owners  within  the  district  might  have  a 
right  of  action  und^r  sections  68  and  69  of 
the  Irrigation  Act.  Deering's  Gen.  Laws 
1915,  p.  686.  It  calls  into  question  the  ex- 
istence of  the  district  itself  and  denies  the 
ri^ht  of  the  district  to  exercise  its  corporate 
authority  over  the  annexed  territory.  Such 
a  cause  of  action  may  only  be  maintained  at 
the  instance  of  the  people  of  the  state. 
Quint  V.  Hoffman,  103  Cal.  506,  37  Pac.  514, 
777 ;  Reclamation  District  v.  Turner,  104  Cal. 
334,  37  Pac.  1038;  Hamilton  v.  County  of 
San  Diego,  108  Cal.  273,  41  Pac.  305 ;  Eeech 
V.  Jopiln,  157  Cal.  1,  106  Pac.  222.  In  an- 
other case.  People  t.  Cardiff  Irrigation  Dis- 
trict, 197  Pac.  384,  this  day  decided.  Civil 
No.  3403,  which  was  properly  brought  as  a 
quo  warranto  proceeding,  we  have  consider- 
ed the  main  questions  affecting  the  same 
district,  which  is  attempted  to  be  raised  on 
this  appeal.  As  to  this  action,  however,  it 
is  plain  that  the  plaintiff  has  not  the  capaci- 
ty to  sue  for  the  relief  demanded. 

The  Judgment  is  affirmed. 

Opinion  of  Supreme  Court  in  Bank 

D^iying  Hearing. 

[2]  Whether  or  not  under  some  (drcnm- 

stances  a  property  owner  included  In  an  Ir^ 

rigation  district  may  attadc  an  assessment 


by  the  district  on  tiie  ground  that  Ua  prop- 
erty was  erroneously  included  in  the  district 
in  the  first  instance,  or  whether,  if  this  can 
be  done  under  some  circumstances,  such  cir- 
cumstances exist  here,  need  ndt  l>e  deter- 
mined. The  case  is  now-  moot  in  view  of  the 
decision  of  the  District  Court  of  Ai^ieal  in 
the  companion  case  of  People  v.  Cardiff  Ir- 
rigation District,  I*  A.  Na  6463,  197  Pac. 
384,  holding  upon  quo  warranto  that  the  de- 
fendant district  had  not  properly  been  en- 
larged to  include  the  plaintiff's  land,  a  deci- 
sion which  has  now  become  final  by  our  re- 
fusal this  day  to  grant  a  hearing  before  this 
court. 

The  application  for  a  hearing  in  this  court 
after  decision  by  the  District  Court  of  Ap- 
peal of  the  Second  Appellate  District,  Divi- 
sion 1,  is  denied. 

All  concur,  except  ShOANE,  J.,  absent 


(61  Cal.  App.  era) 
WESTERN  INDEMNITY  CO.  v.  WASCO 
LAND   &  STOCK   CO.   (AUSTIN, 
Interveaer.)    (Civ.  3485.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  March  6,  1921.  Hear- 
ing Denied  by  Supreme  Court  May  2,  1921.) 

1.  Highway*  «=>I66— Where  several  vehicles 
are  pulled  by  a  tractor,  red  light  should  be 
exhibited  at  rear;    "motor  vehide." 

Under  Motor  Vehicle  Law,  f  1,  declaring 
that  the  term  "motor  vehicle"  shall  indnde  all 
vehicles  propelled  otherwise  than  by  muscular 
power  except  vehicles  run  on  rails  or  tracks 
and  that  any  motor  vehicle  drawing  a  trailer 
shall  be  deemed  an  automobile,  a  train  of  ve- 
hicles drawn  by  a  motor  tractor  must  be  deem- 
ed a  motor  vehicle  and  a  red  light  should  be 
exhibited  on  the  rear  vehicle. 

2.  Highways  «=yl84(3)— MMiether  driver  of 
vehicle  train  drawn  by  tractor  was  negllgeat 
as  to  rear  light  or  In  falling  to  leave  road  en- 
tirely held  for  Jury. 

In  an  action  for  injuries  received  when  the 
motor  car  plaintiff  was  driving  struck  a  vehicle 
train  drawn  by  a  tractor  to  the  side  of  the 
road,  whether  the  driver's  failure  to  light  the 
rear  vehicle  with  a  red  light,  or  to  leave'  the 
payed  roadway  entirely  when  the  tractor  failed 
to  work  satisfactorily  was  negligence,  Aetd 
for  the  Jury. 

3.  Master  and  servant  <S='404— Subrogated 
compensation  Insurer's  policy  admlsslbleu 

Where  an  insurance  carrier  who  paid  com- 
pensation on  behalf  of  the  injured  employee 
brought  an  action  against  a  third  person  on 
the.  ground  that  it  was  subrogated  to  the  em- 
ployee's cause  of  action,  the  policy  was  admis- 
sible in  evidence. 

4.  Appeal  and  error  «=»l 058(2)— Exdusion  of 
question  harmless  error  In  view  of  other  tes- 
timony  of   witness. 

In  an  action  by  an  insurance  carrier  whidi 
had  paid  compensation  to  an  employee,  brought 
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aeainst  a  third  person  asserted  to  have  negli- 
gently  caused  the  employee's  injury  the  exclu- 
sion of  the  question  whether  the  employee  had 
been  receiTing  after  the  accident  more  or  less 
money  than  before  was  harmless, .  whi>re  the 
witness  had  already  testified  that  when  be  went 
back  to  work  he  received  the  same  wages  a* 
before  the  injury. 

5.  Appeal  and  error  $=>702( I)— Refusal  of  In- 
stroettons  cannot  be  reviewed  where  charge 
was  not  brovght  up. 
The  refusal  of  instructions  cannot  be  re- 
viewed where  neither  in  the  briefs  or  in  the 
typewritten  record  was  there  a  fall  statement 
of  the  charge. 

Appeal  from  Superior  Oonrt,  kern  Oonnty ; 
T.  N.  Harvey,  Judge. 

Action  b7  tbe  Western  Indemnity  Com- 
pany, a  corporation,  against  tbe  Wasco  Land 
ft  sioci.  Company,  In  which  Wilbur  Austin 
Intervened.  From  a  Judgment  tor  plaintiff, 
defendant  appeals.    Affirmed. 

B.  J.  Emmons,  of  Bakersfleld,  for  appel- 
lant. 

Anderson  ft  Borton  and  R.  B.  Xambert,  all 
of  Bakersfleld,  for  respondents. 

JAMBS,  J.  This  appeal  Is  taken  from  a 
judgment  entered  In  favor  of  the  plaintiff 
against  the  defendant  corporation  for  the 
sum  of  $2,727.50.  The  recovery  was  award- 
ed because  of  injuries  suffered  by  one  Austin 
through  the  alleged  negligence  of  defendant 
corporation.  Austin  was  employed  by  a 
laundry  company  doing  business  in  and  about 
the  city  of  Bakersfleld,  and,  wblle  engaged 
In  bis  onployment  as  a  driver  of  a  motor 
v^lcle,  suffered  tbe  injuries  for  which  com- 
pensation was  allowed.  The  plaintiff.  West- 
em  Indemnity  Company,  was  the  insurance 
carrier  for  the  laundry  company  employer, 
and  assumed  the  liability  of  the  latter  toward 
the  employee.  Upon  making  such  assumption 
of  liability  it  became  subrogated  to  tbe  rights 
of  tbe  insured,  which  Included  tbe  right  to 
bring  action  against  tbe  corporation  alleged 
to  have  been  at  fault 

Tbe  contentions  advanced  by  appellant  In 
tbe  brief  of  its  counsel  are:  (1)  The  verdict 
of  tbe  Jury  was  not  warranted  by  the  evi- 
dence; (2)  that  the  court  erred  in  rulings 
upon  tbe  introduction  of  evidence;  (3)  that 
the  court  erred  in  its  Instructions  to  the  Jury. 
A  consideration  of  the  first  proposition  re- 
qidres  a  brief  statement  to  be  made  of  the 
evidence  offered  in  support  of  tbe  plaintiffs 
claim.  In  llie  month  of  January,  1917,  an 
employee  of  appellant  was  traveling  on  a 
public  highway  toward  the  city  of  Bakers- 
Hielfi.  He  was  in  charge  of  a  tractor  motor 
wblcb  was  propelled  by  a  gasoline  engine. 
10  this  motor  was  attached,  first,  a  wagon- 
load  of  grain,  and  behind  this  an  oil  wagon, 
and  to  the  latter  a  cookhouse.   The  cookhouse 


was  built  upon  a  truck  platform.  As  evoilng 
came  on  the  engine  of  the  tractor  failed  to 
work  satisfactorily,  and  the  employee  of  ap- 
pellant conducted  bis  train  of  vehicles  to  the 
side  of  the  highway,  leaving,  however,  the 
left  wheel  of  the  tractor  upon  the  paved  por- 
tion of  the  highway;  the  tractor  wheels  be- 
ing 28  inches  wide.  Prom  front  to  rear  the 
train  of  vehicles  covered  a  distance  of  about 
85  feet  When  the  train  was  stopped,  as  has 
been  noted,  with  the  left  wheel  of  the  tractor 
upon  the  paved  highway,  tbe  rear  of  the  train 
and  the  left-band  comer  of  the  cookhouse 
projected  to  a  distance  of  about  S%  feet  upon 
the  pavement  The  paved  highway  at  that 
point  was  of  sufficient  width  only  to  allow 
two  vehldes  to  pass  conveniently  with  a  2- 
foot  clearance  between.  The  accident,  of 
whidi  a  description  follows,  occurred  at 
about  7  o'clock  In  the  evening.  It  was  dark 
and  foggy.  The  employee  of  appellant  had 
before  that  time  lighted  three  lanterns,  one 
of  which  he  placed  at  the  top  of  the  engine, 
one  in  the  middle  of  the  second  wagon,  and 
one  on  the  left-hand  corner  of  the  cookhouse 
or  last  vehicle  of  the  train.  These  lanterns 
were  ordinary  oil  lanterns  and  emitted  a 
white  light  No  colored  lights  were  set  oo 
any  part  of  the  train. 

[1]  It  becomes  Important  here  to  consider 
whether  the  law  requiring  the  display  of 
lights  upon  motor  vehicles  demanded  that  a 
colored  light  should  have  been  placed  at  the 
rear  of  the  train  of  vehicles.  Appellant  con- 
tends that  such  was  not  the  requirement  of 
the  law,  but  we  think  as  to  that  matter  It  is 
mistaken.  Section  1  of  the  motor  vehicle 
law.  Statutes  of  1815,  p.  397,  In  defining  what 
shall  be  considered  a  motor  vehicle,  declares 
that  such  designation  shall  Include  all  vehi- 
cles propelled  otherwise  than  by  muscular 
power,  except  vehicles  which  run  upon  rails 
or  tracks,  and  provides  further: 

"That  any  motor  vehide  which  shall  be  oper- 
ated on  tbe  highway  drawing  a  trailer  or  other 
vehicles  shall  be  deemed  to  be  an  automobile 
for  all  the  purposes  of  this  act" 

Other  parts  of  the  act  required  the  display 
of  a  red  light  at  the  rear  of  all  motor  vehicles 
during  the  night  time. 

[2]  At  the  outset,  then,  it  must  be  consid- 
ered that  appellant  was  negligent  in  not  dis- 
playing a  red  light  at  the  rear  of  its  motor 
train;  and  this  condition  alone  furnishes  a 
suflSclent  reason  why,  upon  the  evidence,  this 
court  must  conclude  that  the  verdict  of  tbe 
Jury  should  be  sustained.  Austin,  the  in- 
jured party,  testified  that  he  was  driving  the 
automobile  of  the  laundry  company  on  a  re- 
tnm  trip  to  the  city  of  Bakersfleld  on  the 
evening  in  question ;  that  Just  before  reach- 
ing the  point  where  the  train  of  appellant 
was  standing*  the  glare  of  a  passing  automo- 
bile struck  upon  tbe  windshield;  that  he  ob- 
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served  no  lights  ahead  of  him  and  that  ai 
the  autcnnobfle  mentioned  passed  him  he  ob- 
served the  rear  of  appellant's  train  Immedi- 
ately in  front,  and  too  late'  to  avoid  a  colli- 
sion with  it  Appellant  Insists  that  under 
this  statement  of  the  complainant  it  Is  made 
to  appear  that  the  accident  was  caused  whol- 
ly by  the  glare  from  the  headlights  of  the 
automobile  which  passed  Austin  immediate- 
ly before  the  occurrence  of  the  collision.  We 
are  not  authorized  and  neither  was  the  Jury 
required  to  draw  such  conclusion  from  the  evi- 
dence; Had  a  red  light  been  exhibited  on  the 
rear  of  appellant's  train,  for  aught  that  ap- 
pears, the  warning  of  this  light  might  have 
been  made  appreciable  to  Austin  in  time  to 
have  stopped  his  vehicle  and  avoided  a  colli- 
sion. In  a  consideration  of  the  evidence  an- 
other Important  matter  presents  itself:  It 
was  shown  that  appellant's  driver  might 
have,  without  the  contour  of  the  ground  pre- 
venting him  from  so  doing,  removed  the  train 
of  v^icles  entirely  off  the  paved  portion  of 
tihe  roadway  before  stopping.  He  gave  as  his 
reason  for  not  so  doing  that  the  ground  was 
somewhat  wet  and  he  was  afraid  the  tractor 
wheels  might  slip.  It  was  for  the  Jury  to 
determine  whether  his  act  in  this,  as  in  other 
regards,  was  consistent  with  the  exercise  of 
a  reasonable  degree  of  care.  The  evidence. 
In  our  opinion,  was  sufflclent  to  sustain  the 
verdict. 

[3]  Appellant  objected  at  the  trial  to  the 
introduction  of  the  policy  of  insurance  Issued 
by  the  plalntifF  to  the  employer  of  the  injured 
person.  We  think  there  was  no  error  in  th? 
ruling  of  the  court  In  allowing  the  document 
In  evidence.  One  of  the  conditions  which 
was  a  prerequisite  to  the  right  of  the  plaintiff 
to  appear  in  the  action  was  that  it  was  the 
Insurance  carrier  for  the  laundry  company. 

[4]  Appellant,  on  cross-examination  of  the 
witness  Austin,  inquired  as  to  whether  Austin 
had  been  receiving  after  the  accident  less  or 
more  m<mey  than  he  had  received  before. 
The  objection  was  sustained.  Assuming  that 
the  direct  examination  of  this  witness  was 
given  such  a  scope  as  to  include  the  subject- 
matter  of  the  question  objected  to,  the  error 
was  harmless.  This  witness  had,  before  the 
question  was  asked,  already  testified  that 
whoi  he  went  back  to  work  he  received  the 
same  wages  as  he  had  received  before  the 
accident. 

[6]  Error  is  predicated  upon  the  further 
claim  that  the  court  should  have  read  to  the 
Jury  certain  instructions  offered  by  appellant 
It  would  be  useless  to  enter  upon  any  anal- 
ysis of  the  instructions  offered  to  determine 
whether  they  stated  a  relevant  proposition  of 
law,  for  the  reason  tliat  nowhere  in  the 
briefs,  nor  In  fact  in  the  typewritten  record 
brought  up,  is  there  a  full  statement  of  what 
the  charge  was  as  given  by  the  court.  It 
may  well  be  the  fact  that  the  court  sufficient- 
ly covered  all  the  propositions  oontended  for 


In  the  instructions  ofCeted,  tn  other  Instm^ 
tions  given. 
The  Judgment  is  affirmed. 

We  concur:    CONRET,  P.  J.j  SHAW,  J. 


(61  Cal.  App.  589) 

RHODES  V.  FIRESTONE  TIRE  &  RUBBER 
CO.    (Civ.  3526.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Feb.  26,  1021.  Bebearing 
Denied  March  25,  1021.  Bearing  Denied  by 
Supreme  Court  April  2S,  1021.) 

1.  MuBieipal  eirporatloRs  9=9706(5)— Evldeaoe 
held  to  Justify  finding  driver  of  defeadanfe 
trnok  responsible  for  oolllsloa. 

In  an  action  for  damages  caused  by  acci- 
dental collision  between  auto  trucks  of  the  par- 
ties, evidence  held  Buffideut  to  justify  the  eon- 
clnsion  of  the  trial  conrt  that  the  driver  of 
defendant's  truck  was  responsible  for  the  col- 
lision. 

2.  Negligence  4=»72— Person  In  peril  not  re- 
quired to  exercise  normal  oare. 

A  person  in  great  peril,  where  immediate 
action  is  necessary  to  avoid  it,  is  not  required 
to  exercise  all  the  presence  of  mind  and  care- 
fulness which  are  justly  required  of  a  careful 
and  prudent  man  under  ordinary  drcumstances. 

3.  Evidenoe  9=>I2I(  13)— Statement  of  driver 
of  defendant's  auto  truck  properly  admitted 
as  res  gesta. 

In  an  action  for  damages  caused  by  an  acci- 
dental collision  between  the  auto  tracks  of  the 
respective  parties,  a  statement  of  the  driver 
oi  defendant's  truck,  made  practically  simnl- 
taneonsly  with  the  accident,  was  properly  ad- 
mitted as  part  of  the  res  gestie. 

4.  Trial  «=>S9(2)— Order  oV  proof  dlseretloa- 
ary. 

The  order  of  proof  was  within  the  discre- 
tion of  the  trial  Judge,  particularly  as  to  the 
admission  of  evidence  of  the  cost  of  repairs  of 
plaintiFa  tmck  collided  with  by  defendant's 
without  first  showing  the  value  of  the  truck 
immediately  after  the  accident 

5.  Damages  9=9ll3— Measure  of  damages  for 
Injury  to  personalty  Is  diminution  In  value 
unless  repairs  will  oost  less. 

Where  personal  property,  as  an  automobile 
or  motor  truck,  has  been  negligently  injured, 
but  is  susceptible  of  repairs,  the  measure  of 
the  owner's  damage  is  the  difTerenCe  in  value 
immediately  before  and  Immediately  after  the 
injury,  subject  to  the  proviso  that  if  it  can 
be  entirely  repaired  at  a.  less  expense  than  the 
diminution  in  value  because  of  the  injury,  the 
measure  of  damages^  is  the  reasonable  oost  of 
repairs. 

6.  Damages  «=3i63(2)— Bunlen  oa  dafeadaat 
to  show  diminution  In  value  laaa  thai  oost  ef 
repairs. 

In  an  action  for  damages  to  plaintUTs  auto 
truck  in  a  collision  with  defendant's,  if  the 
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amount  of  tk«  repair  bill,  considered  aloae,  wai 
not  the  tme  and  ezduslTe  measure  to  apply  in 
the  ascertainment  of  the  damages,  it  was  in- 
eombetit  npon  defendant  to  have  offered  proof 
showing  that  the  diminution  in  value  on  ac- 
count of  the  injury  would  be  less  than  the  cost 
«f  Boch  repairs,  thus  limiting  the  damages  to 
a  sum  not  greater  than  the  diminution  in  value. 

7.  Danagot  «=»t 63  (2) —Showing  of  eott  of 
repairs  made  prima  facio  showing  of  damages 
sabjeot  to  raduetlon  or  mitigation  by  defend- 
ant. 

When  plaintiff  suing  defendant  company  for 
damages  to  her  motor  truck  in  collision  with 
its  truck,  established  by  her  proofs  that  the 
repairs  were  necessary  and  the  cost  thereof 
reasonable,  she  completed  a  prima  fade  show- 
ing of  her  damages,  and  if  the  diminution  of 
the  value  of  the  injured  truck  was  less  than 
the  repair  bill,  the  defendant  should  have 
riiown  that  fact  In  rednctloo  of  the  damages 
claimed  by  plaintiff,  for  the  burden  to  show 
matters  in  reduction  or  mitigation  of  damages 
rests  on  defendant. 

Appeal  ftom  Superior  Court,  City  and 
Coonty  of  San  Francisco;  John  J.  Tan  Nos- 
tiand.  Judge. 

Action  by  Susan  Ethel  Rhodes,  d<rfng'basl- 
new  under  the  flim  name  and  style  of  D.  H. 
Bhodes,  against  the  Firestone  Tire  &  Rubber 
Company.  From  Judgment  for  idatntUF,  de- 
fendant appeals.   Affirmed. 

Wlllard  P.  Smith,  of  San  Frandsoo,  for 
appellant 

Waldo  F.  PoBtel,  of  San  Fiandsco,  for  re- 
spondent. 

BARDIN,  PresidinK  Justice  pro  tem.  This 
la  an  action  for  damages  caused  by  an  acci- 
dental collision  between  auto  trucks  of  the 
respectlTe  parties  to  the  action,  near  the  in- 
tersection of  Polk  and  Ellis  streets  in  San 
Francisco.  Immediately  prior  to  the  acddent 
an  employee  of  defendant  was  driving  an 
anto  truck  of  the  defendant  in  a  northerly 
direction  on  the  east  side  of  Polk  street,  and 
at  the  same  time  the  driver  of  plalntilTs 
truck  was  proceeding  in  a  southerly  direction 
on  the  west  side  of  the  same  street  bnt  north- 
erly from  the  intersection  of  the  streets  re- 
ferred to.  On  reaching  Ellis  street  the  auto 
truck  of  the  defendant  came  into  collision 
with  a  touring  car  of  a  third  party,  which 
was  being  driven  westerly  on  Ellis  street 
TiM  driver  of  the  toiurlng  car,  in  endeavoring 
to  av<rid  collision  with  defendant's  truck, 
tamed  to  the  right  into  Polk  street,  but  was 
nnable  to  avoid  contact  with  defendant's 
trade.  The  truck  of  the  defendant  became 
disengaged  without  coming  to  a  stop  and  a 
very  short  time  thereafter  came  into  a  head- 
on  ooUislon  with  the  tructc  of  the  plaintiff  at 
a  distance,  the  court  found,  in  excess  of  100 
ftet  northward  from  the  intersection  of  the 
two  streets  referred  to. 


The  court  found  that  the  said  oolllsloa  be- 
tween the  two  trudcs  was  caused  solelj  by 
reason  of  the  negligence  of  the  defendant,  and 
also  found  substantially  to  the  following  ef- 
fect: That  Immediately  prior  to  the  collision 
the  employe*  of  the  defendant  was  operating 
defendant's  auto  truck  at  a  speed  in  excess 
of  16  miles  i)er  hoar,  and  on  the  wrong  side 
of  the  street;  that  after  the  collision  with 
the  touring  car  already  referred  to,  the  driver 
at  defendant's  auto  truck  swerved  over  to 
the  west' side  of  Polk  street  and  ctmtinued  in 
a  northerly  direction  on  the  west  side  of  Polk 
street  and  the  sidewalk  thereof;  that  the 
driver  of  the  plaintUTs  auto  truck  Immedi- 
ately before  the  collision  of  the  two  trucks 
drove  plaintUTs  truck  to  the  extreme  wester- 
ly side  of  Polk  street  and  partly  on  the  west- 
erly sidewalk  thereof  to  avoid  a  collision 
with  the  truck  of  the  defendant;  that  the 
two  trucks  met  head-on  oa  the  west  side  of 
Polk  street  partly  aa  the  sidewalk  and  on  the 
extreme  westerly  side  of  the  street ;  and  that 
the  truck  of  the  plaintiff  had  come  to  a  omn- 
plete  stop  prior  to  the  collision,  with  all 
brakes  firmly  set 

[1]  A  number  of  points  are  relied  on  by 
the  appellant  for  a  reversal  of  the  Judgment 
the  major  portion  of  which  relate  to  argu- 
ments In  support  of  the  defendant's  theory 
that  the  defendant  was  not  guilty  of  negli- 
gence in  the  operation  of  the  auto  truck  at 
the  time  of  the  collision  and  that  the  driver 
of  plaintiff's  auto  truck  at  said  time  was  him- 
self guilty  of  contributory  negligence  In  not 
taking  the  proper  precautions  to  avoid  the 
collision  between  the  two  trucks.  In  answer 
to  the  criticism  that  the  evidence  does  not 
support  the  findings  of  the  court  In  relation 
to  the  negligence  of  defendant,  it  will  be  suffi- 
cient to  say  that  the  record  shows  an  abun- 
dance of  evidence  sufficient  to  Justify  the 
conclusion  of  the  trial  court  that  the  driver 
of  defendant's  truck,  was  responsible  for  the 
collision  between  the  two  trucks.  The  argu- 
ments set  forth  In  the  appellant's  briefs  in 
exposition  of  the  reasons  why  the  defendant 
was  not  at  fault,  while  proper  to  have  been 
addressed  to  the  trial  court  are,  in  the  face 
of  the  conflicting  evidence,  of  no  avail  here. 
The  credibility  of  the  witnesses  and  the 
weight  of  the  evidence  were  matters  for  the 
determination  of  the  trial  court 
'  [2]  It  is  contended  by  appellant  that  the 
defendant  Is  not  answerable  for  the  results  of 
an  accident  brought  about  through  stress  of 
a  sudden  emergency  created  through  no  fault 
of  its  own.  While  it  is  true,  as  stated  in 
Harrington  v.  Los  Angeles  Railway  Co.,  140 
Cal.  514,  74  Pac.  15,  63  L.  R.  A.  238,  98  Am. 
St.  Rep.  85,  that  "a  person  in  great  peril, 
where  Immediate  action  Is  necessary  to  avoid 
it,  is  not  required  to  exercise  all  that  pres- 
ence of  mind  and  carefulness  which  are  Just- 
ly required  of  a  careful  and  prudent  man 
under  ordinary  drcumstances,"  nevertheless. 
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while  the  coIIiBlon  betwe^i  the  two  tracks 
would  probably  never  have  occurred  except 
for  the  presence  of  the  touring  car  under  the 
drcumatances  already  indicated,  the  court 
was  justified  in  concluding,  as  It  must  have 
done, .  that  the  driver  of  defendant's  auto 
truck  had  ample  time  and  space  to  have 
avoided  the  collision  with  plaintifTs  truck, 
after  becoming  disengaged  with  the  touring 
car.  And  the  trial  court  may  have  concluded, 
and  it  would  have  been  fully  warranted  in  so 
doing,  that  the  negligent  driving  of  defend- 
ant's employee  began  at  a  time  and  place 
antecedent  to  the  collision  with  the  touring 
car  and  continued  without  intermission  until 
the  collision  Iiad  occurred  between  the  two 
trucks. 

[3]  The  ccmtentlon  that  the  evidence  fails 
to  show  that  the  driver  of  defendant's  truck 
was  an  employee  of  defendant  is  manifestly 
without  merit,  as  ia  also  the  claim  that  the 
court  committed  error  In  admitting  in  evi- 
dence the  statement  of  the  driver  of  defend' 
ant's  truck  made  practically  simultaneously 
with  the  accident,  and  therefore  properly  con- 
sidered by  the  trial  court  to  be  a  part  of  the 
res  gestte. 

The  defendant  interposed  the  defense  of 
contributory  negligence,  and  in  behalf  thereof 
alleged  that  the  plaintifT  was  guilty  of  con- 
tributory negligence  in  that  the  driver  of 
plalutifTs  truck  carelessly  and  negligently  ran 
the  truck  of  plaintifT  into  the  truck-  of  de- 
fendant, and  also  carelessly  and  negligently 
failed  to  c(Mitrol  said  trade,  or  apply  the 
brakes  thereof,  at  or  before  the  time  of  the 
acddent  It  Is  claimed  that  the  court  failed 
to  find  on  these  material  Issues,  and  for  that 
reason  the  Judgment  should  be  reversed.  An 
examinaticm  of  the  findings  of  the  court  dis- 
closes, however,  that  the  court  specifically 
found  that  the  obverse  of  these  particular 
allegations  was  true,  and  further  found  that 
the  collision  between  the  two  trucks  was  caus- 
ed solely  by  the  negligence  of  the  employee 
of  defendant 

[4]  We  come  now  to  the  consideration  of 
defendant's  claim  that  the  court  below  com- 
mitted error  In  two  respects  with  reference 
to  the  damages  awarded  to  the  plaintiff  by  its 
Judgment,  namely:  (1)  That  It  was  error  to 
admit  any  evidence  as  to  the  cost  of  the  re- 
pairs of  plalntlfTs  truck,  without  first  show- 
ing the  value  of  the  truck  immediately  after 
the  acddent;  and  (2)  that  the  proper  meas- 
ure of  damages  was  not  applied  In  the  case. 
The  first  objectlna,  at  most,  goes  merely  to 
the  order  of  proof,  as  will  presently  more 
cleatly  appear  and  may  therefore  be  sum- 
marily dismissed  with  the  comment  that  the 
order  of  proof  was  within  the  discretion  of 
the  trial  Judge. 

We  gather  from  the  complaint  that  the 
plaintiff  originally  intended  to  endeavor  to 
recover  as  compensation  for  the  damages  she 
had  suffered  by  reason  of  the  collision  re- 
ftn«d  tov  tbe  aggregate  sum  of  11,240.46, 


made  up  of  the  following  itons:  $884.46  (m 
account  of  mcmeys,  claimed  to  be  reasonable 
In  amount,  expended  in  making  necessary 
repairs  to  plaintiff's  trudi ;  $760  on  axxx>unt 
of  the  depreciation  In  value  of  said  truck 
beyond  the  amount  expended  in  repairing  it; 
and  IDC  expended  in  hiring  a  substitute  truck 
while  the  Injured  truck  was  undergoing  re- 
pair. No  evidence  was  presented  in  support 
of  the  allegation  that  the  Injured  truck  had 
depreciated  In  value  beyond  the  amount  of 
the  repair  bill.  The  court  found  that  plain- 
tiff expended  the  sum  of  $394.45  to  repair  the 
damages  resulting  from  the  said  collision 
and  that  such  stun  was  a  reasonaUe  and 
necessary  sum  to  have  been  expended  for 
said  repairs  whldi  were  actually  made  and 
were  made  necessary  by  reason  of  the  negli- 
gence of  defendant,  and  that  plaintiff  had 
expended,  in  procuring  the  hire  of  a  substi- 
tute truck  while  the  injured  one  was  bein^ 
repaired,  the  sum  of  $96.  Judgment  followed 
in  favor  of  plaintiff  In  the  sum  of  $490.45. 
Inasmuch  as  the  defendant  has  made  no  ob- 
jection to  the  allowance  of  the  amount  paid 
for  truck  hire,  that  item  need  receive  no  fur- 
ther consideration  from  us. 

[S]  This  brings  us  to  a  consideration  of  the 
proper  measure  of  damages  to  apply  in  neg- 
ligence cases  such  as  this,  where  the  injured 
vehicle  is  susceptible  of  repair.  Aonwding  to 
some  authorities  the  measure  of  damages  in 
such  instances  Is  the  cost  of  repairing  the 
injured  personal  property,  together  with  the 
value  of  the  use  of  the  property  while  under- 
going repair.  17  C.  J.  877;  Weleetka  Light 
&  Water  Co.  v.  Northrop,  42  Okl.  661,  140 
Pac.  1140;  McGuIre  v.  Post  Falls  Lumber  & 
Mfg.  Co.,  23  Idaho,  608,  131  Pac.  654.  The 
usual  measure,  however,  to  apply  In  the  as- 
certainment of  damages  In  cases  where  per- 
sonal property  has  been  negligently  Injured 
but  is  susceptible  of  repair,  and  the  one  we 
prefer  to  follow,  is  that  which  makes  the 
measure  of  damages  the  difference  in  value 
Immediately  before  and  Immediately  after 
the  Injury,  subject,  however,  to  the  proviso 
that  if  it  can  be  entirely  repaired  at  a  less 
expense  than  the  diminution  In  value  because 
of  the  Injury,  the  measure  of  damages  Is  the 
reasonable  cost  of  repairs.  Kincald  t.  Dunn, 
26  Cal.  App.  686, 148  Pac.  235;  Huddy  on  Au- 
tomobiles, g  719;  Babbitt  on  Motor  Vehicles 
(2d  Ed.)  S  1740. 

[6]  While  the  complaint  was  drawn  on  the 
theory  that  the  Injuries  to  plaintiff's  trudc 
exceeded  the  amount  of  the  cost  of  repairs, 
the  case  was  actually  tried  on  the  theory 
that  the  truck  was  susceptible  of  being  en- 
tirely repaired.  No  evidence  was  produced 
by  the  plaintiff  as  to  the  diminution  in  value 
of  the  truck  by  reason  of  the  collision. 
Whether  or  not  the  plaintiff  was  actuated  In 
presenting  her  proof  by  an  erroneous  Idea  as 
to  the  proper  measure  of  damag^es  to  apidy 
Is  not  Important,  for  If  the  amount  of  the 
repair  bUl,  considered  alone,  was  not  the  true 
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and  exclodTe  measure  to  apply  in  tbe  as- 
certainment of  the  damages  plaintiff  had  suf- 
fered. It  was  Incumbent  upon  the  defendant 
to  haTe  offered  proof  sho'wlng  that  the  dlml- 
nation  in  value  on  account  of  the  injury 
would  he  less  than  the  cost  of  such  repairs ; 
thus  limiting  the  damages  to  a  sum  not  great- 
er than  such  diminution  in  yalue.  Klncald  v. 
I>unn,  26  CaL  Ar).  686, 148  Pac.  236;  Hnddy 
on  AutomoUles,  {  720. 

[7]  When  the  plaintiff  established  by  her 
proofs  that  the  repairs  were  necessary  and 
the  cost  thereof  reasonable,  she  completed  a 
prima  fbde  showing  of  her  damages.  If  the 
diminution  in  value  of  the  injured  truck  was 
less  than  the  repair  bill,  the  defendant  should 
have  shown  that  fact  in  reduction  oil  the 
damages  claimed  by  the  plaintiff,  for  the  bur- 
den of  showing  matters  In  reduction  or  mltl- 
gatloD  of  damages  rested  upon  the  defendant 
The  reasonable  cost  of  making  necessary  re- 
pairs in  sncb  cases  as  this  has  beoi  accepted 
as  a  proper  element  in  determining  the 
amount  recoverable  as  damages  In  many  oth- 
er jurisdictions,  as  has  already  been  pointed 
out,  and  we  think  it  proper  to  accept  It  as 
such  in  the  establishment  of  a  prima  fade 
admeasurement  of  damages,  subject  to  the 
right  of  the  adverse  party  to  apply  to  it  the 
test  as  to  whether  or  not  the  diminution  In 
value  by  reason  of  the  Injury  was  less  than 
the  repair  bill,  and  if  so,  to  reduce  the  dam- 
ages recoverable  to  equal  the  sum  represent- 
ing sudi  difference  in  value. 

The  defendant,  having  failed  to  make  any 
showing  in  reduction  of  damages,  cannot  now 
be  heard  to  complain. 

The  judgment  is  affltmed. 


y.  AKNOUX 
P.) 
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We  concur:  EHKRIGAN,  3.;  BICHABDS, 


J. 


(SI  Cal.  App.  632) 

WESTPHAL  V.  ARNOUX.     (Civ.  3611.) 

(District  Court  of  i^jpeal.  First  District,  Di- 
vision 1,  California.  Feb.  24,  1921.  Rehear- 
ing Denied  March  25,  1921.  Hearing  Denied 
by  Supreme  Ciourt  April  25,  1921.) 

I.  Aivert*  pmseMloa  «=>II2  —  Possession 
within  flv»  years  held  siwwn  prima  facie. 
The  requirement  of  Code  C!Iv.  Proc.  f  318, 
that  to  maintain  action  for  recovery  of  real 
property  it  must  appear  tliat  idaintiff  or  his 
predecessor  was  seised  or  possessed  of  the 
property  within  five  years  before  commence- 
ment of  the  action,  is  prima  facie  satisfied  by 
showing  that  plaintiff  had  been  invested  with 
the  legal  title;  section  321  declaring  the  per- 
son establishing  a  legal  title  is  presumed  to 
liave  been  possessed  of  the  property  within  the 
reqnired  time;  so  that  defendant  must  dissi- 
pate the  presumption. 


2.  Limitation  of  actions  «=>76  (2)— Statute  for 
recovery  of  real  estate  continues  to  ran 
against  infant  If  started  against  prsdscesser 
in  title. 

If  the  possession  of  the  person  under 
whom  an  infant  daims  title  was  invaded,  thus 
setting  in  operation  tlie  statute  of  limitations 
for  recovery  of  real  property,  it  continues  to 
run  after  the  title  passes  to  the  infant,  not- 
withstanding Code  Civ.  Proa  |  328,  excepting 
from  the  time  for  an  infant  to  commence  ac- 
tion, the  years  of  his  disability. 

3.  Adverse  possession  «=>45— Running  of  stat- 
ute for  recovery  of  real  property  Interrupt- 
ed  by  litigation  between  tlie  parties  over  tlie 
tnie. 

The  running  of  the  statute  for  recovery  of 
land  is  interrupted  by  pendency  of  actnal  liti- 
gation in  court  between  the  parties,  of  the  ti- 
tle and  every  incident  of  ownersliip,  including 
the  right  of  possession. 

4.  Limitation  of  aotlens  «=» 1 05 (I)— Statute 
for  recovery  of  rsal  estate  did  not  ma 
against  plaintiff  and  his  devisor,  where  lat- 
ter died  after  Judgment  adjudging  title  in 
lilm,  but  before  ,  denial  of  new  trial,  and 
plaiatlir  was  minor. 

As  against  rigiits  created  by  a  judgment 
adjudging  land  to  be  the  property  of  plaintiff's 
devisor,  the  statute  of  limitations  for  recovery 
of  real  estate  did  not  begin  to  run  till  after 
the.  judgment  became  a  final  determination  of 
the  controversy  by  denial  of  new  trial,  so  that, 
the  devisor  having  died  between  judgment  and 
denial  of  new  trial,  the  statute  did  not  com- 
mence to  run  against  devisor,  and  therefore, 
under  Code  Civ.  Proc.  i  328,  not  against  plain- 
tiff, a  minor,  during  disability. 

5.  Appeal  and  error  «=9l74— Objsetion  that 
actio*  was  by  guardian  Instead  of  by  Infant 
held  too  late  on  appeal. 

Objeetion  that  action  was  by  guardian,  as 
such,  and  not  by  infant,  by  her  guardian,  can- 
not be  raised  for  the  first  time  on  appeal,  the 
case  having  been  tried  on  the  theory  that  the 
minor  was  the  real  party  in  interest,  and  tbat 
it  was  her  title  and  interests  that  were  being 
litigated,  and  the  judgment  will  be  construed 
as  for  the  infant. 

Appeal  from  Superior  Court;  Fresno  Coun- 
ty;  M.  F.  McCormlck,  Judge. 

Action  by  Cora  A.  Westphal,  as  guardian 
of  Agatha  Lawrence,  against  J.  A.  Amoux. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Vincent  Surr,  of  San  Francisco,  and  Hany 
M.  McKee,  of  Fresno,  for  appellant. 

Ernest  Klette,  of  Fresno,  and  Manning  & 
Thompson,  for  respondent 

BARDEN,  Justice  pro  tern.  This  is  an 
action  wherein  there  is  involved  the  qtuestlon 
of  the  ownership  of  a  parcel  of  land  In  Fresno 
county.  The  oon^ilalnt  drawn  in  the  usual 
pattern  of  an  action  In  ejectment  and  for 
mesne  profits,  alleged  ownership  and  rlsht  to 
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possession  In  the  ];dalntur  of  tbe  real  prop- 
erty referred  to.  The  defendant,  by  way 
of  answer,  controverted  the  plaintiff's  al- 
legations of  ownership  and  right  of  posses- 
sion, and  pleaded,  in  bar  of  recovery,  the 
statute  of  limitations,  and  also  by  cross- 
complalnt  asserted  ownership  in  himself  of 
said  real  property  by  reason  of  his  adverse 
possession  thereof. 

The  plaintiff  was  successful  at  the  trial, 
and  the  defendant  has  appealed  from  tbe 
Judgment 

The  controversy  now  before  the  court  is 
the  outgrowth  <^  marital  differences  and 
litigation  betweoi  the  defendant  and  his  now 
deceased  wife  involving  the  title  to  the  same 
parcel  of  land.  Arnouz  was  married  in  the 
year  1907  to  Anna  IJawrence,  a  widow  and 
the  mother  of  Agatha  Lawrence,  then  a 
dilld  of  five  years  of  age  and  the  ward  in 
whose  behalf  the  present  action  was  begun. 
Foot  years  later,  for  a  suthclent  considera- 
tion, he  conveyed  the  said  property  to  his 
spouse.  In  March  of  1913  he  filed  an  action 
against  his  wife  for  the  annulment  of  their 
marriage,  and  sought  in  the  same  action  the 
decree  of  the  court  canceling  the  said  deed 
and  reinvesting  him  with  title  to  the  said 
property.  The  prayer  of  his  complaint  was 
predicated  upon  the  allegations  that  Mrs. 
Arnouz  had  committed  a  fraud  upon  him  by 
pretending  to  be  a  widow  at  the  time  of  their 
marriage  and  that,  believing  her  to  be  bis 
lawful  wife,  he  had  made  the  said  transfer 
of  property  to  her.  Mrs.  Arnouz  denied  these 
allegations  and  filed  her  cross-complaint  seek- 
ing, not  only  a  decree  of  divorce,  but  also  a 
decree  In  legal  ^ect  <iuieting  her  tltto  to  the 
said  property.  Upon  the  Issues  tnus  Joined 
the  parties  went  to  trial,  and  the  vesultlng 
Judgment  granted  neither  an  annulment  of  the 
niarriage  nor  a  divorce;  but  the  Judgment 
which  was  entered  on  March  9,  1914,  did 
determine  that  the  real  property  there  involv- 
ed was  the  Bq)arate  property  of  tbe  wife 
and  upheld  the  validity  of  the  deed. 

No  appeal  from  the  Judgment  was  ever 
taken,  and  on'  March  12,  191S,  a  motion  for  a 
new  trial  was  denied.  Meanwhile,  on  May 
6,  1914,  Mrs.  Arnouz  died  testate,  and  on 
July  8, 1917,  there  was  distributed  to  Agatha 
Vivian  Xiawrence  the  premises  here  Involved. 

The  present  action  was  commenced  on 
September  15,  1919.  At  the  trial  the  defend- 
ant sought  to  Invoke,  in  aid  of  his  defense 
to  the  action,  the  provisions  of  section  318 
of  the  Code  of  IMvll  Procedure,  under  the 
theory  that  neither  Agatha  Lawrence,  nor 
her  ■mothM',  had  been  seized  or  possessed  of 
tbe  property  in  question  within  live  years 
before  the  commencement  of  the  present  ac- 
tion on  September  15,  1919. 

[1]  While  It  is  true  that  before  the  plain- 
tiff could  be  permitted  to  prevail,  it  was 
necessaiy  that  It  be  made  to  appear  that 
etther  Agatha  Lawrence^  or  her  mother,  was 


seized  or  possessed  of  fbe  property  te  ques- 
tion within  five  years  before  the  commence- 
ment of  tbe  action  (section  318,  Code  Glv. 
Proc.),  yet  this  requirement  was  properly 
satisfied  when  it  was  established  that  Agatha 
Lawrence,  In  consequence  of  the  death  of  her 
mother,  had  been  invested  with  tbe  legal  title. 
And  when  that  fact  was  made  to  appear,  as 
It  was,  by  the  stipulation  of  the  parties,  the 
burden  was  thereupon  cast  upon  the  defend- 
ant to  dissipate  such  presumption  by  showing 
that  he  had  held  and  iwssessed  the  property 
adversely  to  such  legal  title  for  five  years 
before  the  commencement  off  the  action. 
Sectlcm  321,  Code  Civ.  Proa 

During  the  course  of  the  trial  the  defoid- 
ant  undertook  ta  show  facts  tending  to  sup- 
port the  affirmative  allegations  of  his  answer 
and  cross-complaint  having  relation  to  the 
nature  of  his  hostile  possession  of  the  prem- 
ises In  suit. 

Objection  to  this  line  of  testimony  was 
sustained  by  the  court  upon  the  theory  that 
the  action  between  Mr.  and  Mrs.  Arnouz  had 
the  legal  effect  of  interrupting  the  statute  of 
limitations,  and  that  no  period  of  time,  either 
antecedent  to  the  finality  of  Judgment  in 
that  case,  or  subsequent  thereto,  oould  be 
made  available  to  defendant  either  in  sup- 
port of  the  bar  of  tbe  statute  of  limitations, 
or  of  his  claim  to  title  by  adverse  possession. 

It  must  be  remembered  that  pending  the 
hearing  of  the  motion  for  a  new  trial,  and 
less  than  two  months  after  the  rendition  of 
Judgment,  Mrs.  Amoux  became  deceased, 
leaving  as  her  sole  he<r  anid  descendant 
Agatha  Lawrence  a  minor. 

[2-4]  It  is,  of  course,  true  that  If  the  pos- 
session of  the  ancestor  had  been  Invaded 
before  death,  the  statute  of  limitations,  thus 
set  in  motion,  would  not  be  suspended  in 
favor  of  a  mlnae  taking  title  from  such 
ancestor,  but  would  continne  to  run  against 
the  minor.  McLeran  v.  Benton,  78  Cal.  329, 
14  Pac.  879,  2  Am.  St  Rep.  814;  Alvarado  v. 
Nordholt  95  Cal.  116,  30  Pac.  211;  Castro 
V.  GeU,  110  OaL  292,  42  Pac.  804,  62  Am.  St 
Rep.  84.  But  where  the  ancestor  died  be- 
fore her  rights  were  invaded,  the  minor  might 
commence  her  action  within  the  period  pre- 
scribed by  the  statute  (section  328,  Code  Olv. 
Proc.)  after  the  removal  of  disability. 

That  the  litigation  between  the  two  spouses 
had  the  effect  of  Interrupting  the  statute  of 
limitations  seems  clear.  Gower  v.  Quinlan, 
40  Mich.  572;  Ofoerein  v.  WeUs,  163  111.  101, 
45  N.  B.  294.  While  the  husband  may  have 
been  In  the  physical  possession  of  the  prem- 
ises, asserting  some  sort  of  dominion  over  it, 
for  the  requisite  time,  he  was  not  during 
the  period  of  the  litigation  between  the 
spoinses.  In  the  peaceable  and  imdi^nted 
possession  thereof.  Estate  of  .Richards,  151 
CaL  478-488,  98  Pac.  628;  Bead  T.  Allen.  66 
Tex.  176-180.  The  title  and  every  incident 
of  ownership,  including  the  right  of  posses- 
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Moo,  were  being  then  actually  litigated  In 
court  And  as  the  statnte  of  limitations 
would  not  begin  to  ran  against  the  rights 
created  by  the  Judgment  rendered  In  favor 
of  the  wife  and  vesting  the  real  property  In 
her  as  her  separate  property,  nntil  that  judg- 
ment had  become  a  final  determination  of 
the  controversy  between  the  parties  litigant 
(Klrsch  T.  Klrsch,  113  Oal.  66,  46  Pac.  164 ; 
Feeney  v.  Hinckley,  134  CaL  467,  66  Pac. 
68Q,  86  Am.  St  Rep.  290),  and  as  the  day 
on  which  the  Judgment  did  become  a  final 
determination  fonnd  the  mother  deceased  and 
Agatha  Lawrence  still  a  minor  and  within 
the  protection  of  section  328,  Code  of  Civil 
Procedure,  the  trial  court  was  right  In  its 
conclusion  that  the  defendant  must  of  neces- 
sity fail  In  his  athrmatlTe  defense  and  upon 
his  cross-complaint 

In  Klrsch  v.  Klrsch,  supra,  as  In  this  case, 
the  husband  and  wife  became  Involved  In 
litigation  afFecting  their  marital  relation  and 
the  title  to  certain  real  property  standing  in 
the  name  of  the  wife  and  which  she  claimed 
as  her  separate  property,  but  which  sul>- 
aequently  was  awarded  to  the  husband  on 
the  theory  that  It  was  community  property. 
The  wife  appealed  from  the  Judgment  enter- 
ed in  1887,  and  remained  in  possession  of  the 
property.  The  Judgment  was  altinned  In 
1880.  A  writ  of  assistance  to  recover  pos- 
aession  of  the  real  property  was  granted  to 
the  husband  In  1893,  and  from  the  order 
granting  the  writ  an  appeal  was  taken,  In 
which  aK>cal  It  was  claimed  by  the  wife  that 
she  had,  subsequent  to  the  entry  of  the  Judg- 
ment and  prior  to  the  Issuance  of  the  writ 
of  assistance,  acquired  a  new  title  to  the  real 
property  by  adverse  possession.  In  denial 
of  this  claim  the  court  held  that  the  original 
action  was  pending  until  1880,  when  the 
Judgment  became  final  by  the  atllrmance  of 
that  court,  "and  while  It  was  pending  she 
could  not  acquire  title  by  adverse  possession, 
since  during  the  pendency  of  the  appeal,  all 
rights  under  the  Judgment  were  suspended. 
As  Klrsch,  while  the  appeal  was  pending, 
ODuld  enforce  no  rights  under  the  Judgment 
per  contra,  the  possession  of  the  wife  during 
tbat  period  could  not  be  held  to  be  adverse 
to  her  husband." 

Whether  or  not  Amonx  and  his  wife  were 
llTlng  separate  and  apart  at  any  time  follow- 
ing their  marriage  does  not  appear.  Mo  sug- 
gestion has  been  made,  however,'  that  the 
husband  was  precluded,  on  account  Af  cover- 
ture, from  invading  the  possession  of  the 
wife  of  said  real  property  (Madden  v.  Hall, 
21  Cal.  App.  641,  132  Pac.  291),  and  because 
the  point  has  not  been  raised,  we  have  re- 
frained from  discussing  that  question. 

[C]  This  action  was  brought  by  Oora  A. 
Westphal,  as  guardian  of  the  estate  and 
parson  of  Agatha  liswrence.  The  jwint  is 
now  raised,^  and  for  the  first  time,  that  the 
anit  shoold'haTB  been  brought  in.  the  name 
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of  the  minor,  ky  ber  guardian.  Tbat  the 
minor  should  have  been  named  as  the  plain- 
tiff cannot  be  questioned.  Fox  v.  Minor,  32 
Cal.  111-117,  91  Am.  Dec.  666;  Justice  v. 
Ott  87  Cal.  630,  26  Pac.  691;  O'Shea  v. 
Wilkinson,  95  Cal.  454,  30  Pac  688 ;  Dixon 
V.  Cardozo,  106  Cal.  606,  39  Pac.  857. 

But  the  record  shows  that  neither  in  the 
pleadings,  nor  In  the  evidence,  nor  in  any  part 
of  the  proceedings  below,  did  the  defendant 
make  any  objection  in  the  behalf  now  stated, 
nor  so  much  as  allude  to  the  error  which  it 
is  now  claimed  Is  fatal  to  the  Judgment  We 
aro  well  satisfied  that  this  belated  objection 
cannot  now  be  Interposed,  for  notwithstand- 
ing the  defect  in  naming  the  guardian  as 
plaintiff,  the  case  was  actually  tried  on  the 
theory  that  the  minor  was  the  real  party  in 
interest  and  that  it  was  the  minor's  title  and 
interests  that  were  being  actually  litigated. 
The  answer  of  defendant  admits  that  Agatha 
Lawrence  was  a  minor,  and  that  Cora  A. 
Westphal  had  been  duly  apiminted  the  guardi- 
an of  her  x>erson  and  estate,  and  had  qualified 
as  such ;  it  denies  that  any  damage  resulted 
to  said  minor.  It  contains  the  averments  that 
the  hostile  possession  of  defendant  was 
known  by  said  minor,  and  tbat  the  claim  and 
possession  of  defendant  commenced  before 
said  minor  claimed  any  interest  in  the  prem- 
ises In  controversy.  The  cross-conJplaint  of 
defendant  contains  the  following  Introduc- 
tory language: 

"And  for  a  farther  defense  to  the  complaint 
of  plaintifF  filed  herein,  and  for  a  cross-com- 
plaint, the  defendant  herein  complains  of  Aga- 
tha Lawrence,  the  said  minor,  and  of  Cora  A. 
Westphal,  as  guardian  of  the  person  and  es- 
tate of  said  Agatha  Lawrence,  *  •  • "  and 
prays  that  the  title  of  defendant  be  quieted 
against  "said  plaintiff  and  said  minor." 

In  the  stipulation  of  counsel  during  the 
course  of  the  trial  as  to  certain  facts,  Agatha 
Lawrence  was  referred  to  as  "the  claimant  in 
this  action." 

This  case,  having  been  tried  upon  the 
theory  tbat  the  pleadings  were  of  such  form 
and  substance  as  to  properly  frame  the  is- 
sues that  were  actually  tried,  comes  well 
within  the  rale: 

"That  where  a'  case  is  tried  upon  the  theory 
that  the  issues  are  properly  joined  in  the  trial 
court  and  no  objection  or  exception  is  taken 
there,  it  is  too  late  to  raise  such  objections 
here."  Kirsch  v.  Eirsch,  83  Oal.  633,  23  Pac. 
1083. 

See,  also.  People  v.  Rels,  76  Cal  269,  18 
Pac.  309;  Haines  v.  Stillwell,  6  Cal.  Dnrep. 
27,  40  Paa  332 ;  HIU  v.  Nerle,  29  Cal.  App. 
473,  156  Pac.  981. 

We  construe  the  Judgment  to  be  in  favor 
of  Agatha  Vivian  Lawrence  (known. also  as 
Agatha  Lawrence),  who  was  treated  as,  and 
who,  for  the  purpose  of  giving  effect  to  Mid 
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Jodgmeot,  must  be  beld  to  be,  tbe  real  plain- 
tiff in  the  action. 
The  JudgiaeDt  Is  affirmed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


(61  Cal.  App.  634) 

PYRAMID    LAND    &   STOCK   CO.  et   al.  V. 
SCOTT  et  al.     (Civ.  2660.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. March  3,  1921.  Hearing  Denied  by 
Supreme   Court  May   2,   1921.) 

1.  Water*  and  water  oonraes  ^=» 1 38— Lower 
riparlaa  owner  cannot  acquire  by  prescrip- 
tion or  appropriation  rights  against  upper 
riparian  owner. 

Though  rights  to  take  water  from  a  stream 
can  be  acquired  b;  prescription  as  against 
riparian  owners,  or  by  the  upper  riparian  own- 
er against  a  lower  riparian  owner,  a  lower  ri- 
parian owner  caimot  acquire,  either  by  prescrip- 
tion or  appropriation,  any  rights  to  the  use 
of  the  water  as  against  an  upper  riparian  own- 
er, since  the  upper  riparian  owner  is  not  injured 
by  any  use  of  the  water  by  the  lower  owner  and, 
therefore,  has  no  legal  right  to  prevent  such 
use. 

2.  Appeal  and  error  «=»IOI  I  (I)— Appellate 
court  does  not  resolve  conflicts  In  the  evi- 
dence. 

It  is  not  within  the  prorince  of  the  appellate 
court  to  resolve  conflicts  in  the  evidence  on  is- 
sues of  fact  or,  in  other  words,  to  examine  con- 
flicting evidence  to  determine  whether  the  con- 
clusion arrived  at  below  should  have  been  dif- 
ferent. 

-3.JMCaters  and  water  courses  «=> 1 52 (8)— Evi- 
dence held  not  to  show  user  by  upper  owner 
was  adverse  to  lower  owner. 
In   an   action   by   lower   riparian   owners 
against  upper  owners  to  quiet  title  to  water 
rights,  evidence  by  defendants  themselves  that 
they  recognized  that  the  lower  owners  had  some 
rights  to  the  water  and  had  made  an  agreement, 
the  terms  of  which  were  not  in  evidence,  regu- 
lating the  use  thereof,  held  not  to  sustain  a 
finding  that  the  upper  owners  had  acquired  by 
prescription  a  right  as  against  the  lower  own- 
ers to  use  specified  quantities  of  water. 

4.  Watere  and  water  oonraes  «=»40— Riparian 
rights  are  parts  of  lands,  not  mere  appurte- 
nances. 

The  riparian  rights  of  owners  of  lands  bor- 
dering upon  a  stream  are  parts  and  parcels  of 
the  lands  and  of  the  ownership,  not  mere  ease- 
ments or  appnrtenances  to  the  lands. 

5.  Adverse  possession  «=»l  14(1}— Plea  of  pre- 
scription niust  be  sustained  by  clear  and  sat- 
isfactory proof. 

Since  the  presumption  of  a  grant  on  whidi 
the  plea  of  prescription  is  sustained  is  not  true 
in  fact  in  most  of  the  cases  in  which  real  prop- 
erty is  claimed  by  adverse  possession,  the  plea 
of  adverse  possession  must  be  sustained  by  the 


clearest  and  most  satisfactory  proof  to  munant 
depriving  a  person  of  his  property. 

6.  Waters  and  water  courses  €=s>44— Riparian 
owners  on  a  stream  Insufflolent  to  Irrigate  al| 
lands  simultaneously  should  rotate  ase. 

Both  the  upper  and  lower  riparian  owners 
have  reciprocal  rights  in  the  common  stream 
to  the  reasonable  use  of  the  water  thereof, 
and  where  the  flow  is  insufficient  to  irrigate  all 
the  riparian  lands  simultaneously,  such  rights 
should  be  regulated  by  applying  the  doctrine  of 
rotation  in  use. 

Appeal  from  Superior  Court,  Lassen  C!onn- 
ty;    H.  D.  Burroughs,  Judge. 

Action  by  Pyramid  Land  &  Stodtc  C!om- 
pany,  a  corporation,  and  others  against  0. 
A.  Scott  and  another,  to  quiet  title  to  water 
right.  Judgment  for  def aidants,  and  plain- 
tUte  appeaL    Reversed  and  remanded. 

Dodge  ft  Barry,  of  Reno,  Nev.,  for  appel- 
lants. 

Pardee  &  Pardee,  of  Susanvllle,  and  R.  M. 
Rankin,  of  Orland,  for  respondents. 

HART,  J.  This  action  was  bronglit  by 
plaintiffs  to  quiet  their  tittle  as  against  de- 
fendants to  the  water  of  Liong  Valley  creek, 
a  creek  flowing  northerly  through  the  lands 
of  all  of  the  plaintiffs  and  defendants,  and 
thence  into  Honey  Lake,  in  Lassen  county, 
C!allfomla. 

Plaintiffs  in  their  complaint  daim  as  ap- 
propriators  and  as  riparian  pr(H>rietor8.  De- 
fendants claim  as  approprlators  and  as  ripa- 
rian proprietors,  and  by  amendment  to  their 
answer  claim  prescriptive  rights. 

The  court  found  that  defendant  Scott  bad 
an  adverse  right  to  90  inches  of  the  waters  of 
tbe  creek  and  defendants  Galeppl  had  an  ad- 
verse right  to  310  inches  of  the  waters  of  tbe 
creek.  The  court  failed  to  find  that  the  plain- 
tiffs were  approprlators,  but  did  find  that 
both  the  plaintiffs  and  defendants  were  ripa- 
rian owners,  and  as  to  this  thie  court  fonnd 
that  plaintiff  Pyramid  Land  and  Stock  Com- 
pany has  1,200  acres  of  land  riparian  to  said 
Long  Valley  creek ;  that  plaintiff  F.  M.  Row- 
land has  400  acres  of  land  riparian  thereto; 
that  plaintiff  A.  J.  Hall  has  660  acres  of  land 
riparian  to  said  creek ;  that  defendant  O.  A. 
Scott  has  1,120  acres ;  and  defendants  Galep- 
pl have  4(X)  acres  of  land  riparian  thereto. 

It  was  further  found  that  tbe  several  de- 
fendants and  their  predecessors  in  inta«st 
have  taken,  ever  since  the  year  1861,  oat  of 
said  stream,  and  used  for  the  necessary  ir- 
rigation of  their  said  lands,  all  the  water 
required  to  produce  agricultural  crops  there- 
on; that  the  quantity  of  water  so  taken  by 
defendant  Scott  and  his  grantors  was  90 
miner's  inches,  and  that  the  water  so  taken 
and  diverted  by  the  defendants  the  Oaleppis, 
and  their  predecessors  in  Interest,  was  3,5(M> 
gallons  per  minute,  or  810  miner's  Indies; 
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that  said  Bevenil  defendants  have  used  the 
respective  quantities  of  water  mentioned  for 
a  useful  and  necessary  purpose  upon  their 
respectlre  lands,  and  hare  "severally  been  In 
the  open,  notorious,  continuous,  exclusive,  un- 
Intermpted,  and  adverse  possession  and  use 
of  said  water,  and  all  thereof,  as  aforesaid, 
holding  and  using  the  same  adversely  to  the 
plaintiffs  and  each  of  them,  and  adversely  to 
all  other  persons,  for  more  than  five  years  be- 
fore the  commencement  of  this  action;  that 
neither  nor  any  of  said  plaintiffs  was  or  were 
seised  or  possessed  of  the  right  to  use  said 
water  or  any  part  thereof  within  more  than 
five  years  before  the  commencement  of  this 
action;"  that  the  holding  and  use  of  said 
water  was  under  a  claim  of  right  and  title 
by  said  defendants,  and  exclusive  and  hos- 
tile to  any  right,  title,  or  claim  of  possession 
or  use  by  said  plaintiffs  or  either  of  them,  or 
their  predecessors  in  interest  or  grantors, 
etc.;  that  said  defendants  have  during  all 
of  said  i)eriod  paid  all  taxes  of  whatsoever 
kind  or  nature  levied  or  assessed  upon  said 
lands  and  water  rights,  etc. 

The  evidence  shows,  and,  indeed.  It  is  prac- 
tically, if  not  expressly,  admitted  that  Long 
Valley  creek  is  one  of  those  so-called  wet 
season  streams  that  flow  an  enormous  lot  of 
water  at  the  high-water  season  and  towards 
the  end  of  the  season  run  down  to  almost 
nothing— in  other  words,  it  la  what  la  some- 
times called  a  torrential  mountain  stream. 

It  was  expressly  stipulated  by  the  parties 
at  the  trial  that— 

''the  country  in  which  all  of  the  lands  of  plain- 
tifh  and  defendants  are  situated  is  an  arid 
country,  and  that  artificial  irrigation  is  neces- 
sary." 

The  judgment  Is  that  defendant  Scott  was 
entitled  to  90  miner's  Inches  of  water  from 
the  creek  and  defendants  Galeppl  to  310  min- 
er's inches  from  said  creek,  and  that  the 
"plaintiffs  take  nothing  by  their  action." 

The  plaintiffs  appeal  from  said  judgment. 
The  points  urged  for  a  reversal  are:  (1)  That 
the  court  erred  in  failing  to  make  any  find- 
ing as  to  the  claims  of  the  plaintiffs  as  ap- 
proprlators;  (2)  that  there  Is  no  evidence 
to  support  the  finding  that  the  defendants 
have  acquired  a  right  to  use  the  water  by 
prescription;  (3)  that  there  is  ndther  evi- 
dence nor  any  finding  which  supports  that 
part  of  the  Judgment  that  the  "plaintiffs  take 
nothing  by  their  action." 

[1]  The  failure  of  the  court  to  find  upon 
the  claim  of  plaintiffs,  the  lower  riparian 
owners,  that  they  had  appropriated  respec- 
tively a  certain  specified  number  of  miner's 
inches  of  the  waters  of  Long  Valley  creek  is 
not  material,  since  it  is  the  settled  law  in  Cal- 
ifornia that,  while  the  right  to  take  water 
from  a  stream,  as  against  riparian  owners, 
may  be  acquired  by  prescription  (Gallaher  v. 
Montedto  Valley  Water  Ck).,  101  Oal.  246,  35 
Pac.  T70;  Bathgate  r.  Irvine^  126  CaL  14i,  58 
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Pac  442,  77  Am.  St.  Hep.  158;  Arroyo  D.  ft  W. 
Co.  y.  Baldwin,  155  CaL  280, 285, 100  Pac.  874), 
no  such  right  may  be  acquired  either  by  pre- 
scription or  by  appropriation  by  a  lower  as 
against  an  upper  riparian  owner  in  the  same 
stream.  In  view,  however,  of  the  fact  that 
the  decree  complained  of  here  Is  grounded 
upon  findings  of  a  prescriptive  title  In  the 
defendants  to  certain  specified  quantities  of 
water  In  the  creek  in  question,  as  against 
the  riparian  rights  of  the  plaintiffs,  it  is 
proper  to  say  that  the  rule  has  been  declared 
to  be  different  as  to  upper  riparian  proprie- 
tors. In  Bathgate  v.  Irvine,  126  Cal.  135, 
140,  58  Paa  442,  444,  77  Am.  St  Rep.  158, 
the  law  upon  this  proposition  Is  thus  stated: 

"Plaintiffg  contend  that  as  lower  riparian  pro- 
prietors they  acquired  the  right  to  all  the  wa- 
ters of  the  creek  by  prior  appropriation,  not- 
withstanding defendant  and  his  predecessors  in 
interest  were  upper  riparian  owners  long  be- 
fore plaintiffs  made  their  appropriation.  We 
nnderstand  the  rule  to  be  settled,  and  is  no 
longer  open  to  discussion  in  this  state,  that 
Bucb  right  cannot  be  thus  acquired.  Hargrave 
V.  Cook,  108  Cal.  72.  And  it  is  equally  well 
settled  that  no  right  to  the  water  can  be  ac- 
quired by  prescription  where  the  lower  ripari- 
an proprietor  has  taken  the  water  out  of  the 
stream  at  a  point  on  his  own  land  and  has  used 
such  water  only  as  the  upper  riparian  proprie- 
tor permitted  it  to  pass  down  through  his  land 
to  the  lower  owner;  such  use  by  the  latter  is 
not  adverse  in  the  sense  required  to  give  a  right 
by  prescription.  Hargrave  v.  Cook,  supra.  Nor 
can  the  nonuser  of  the  water  by  the  upper 
riparian  owner  of  land  be  invoked  to  strength- 
en the  dalm  of  appropriation  or  prescription 
by  the  lower  riparian  owner  under  like  cir- 
cumstances. Hargrave  r.  Cook,  supra.  In 
appropriating  the  water  which  flows  across  his 
land,  the  lower  appropriator  invades  no  right 
of  the  upper  riparian  proprietor.  The  latter 
has  no  right  of  action  to  prevent  such  use,  for 
be  is  in  no  wise  injured,  and  the  former  should 
not  be  permitted  to  acquire  a  right  in  this  man- 
ner which  the  latter  is  powerless  to  prevent. 
The  case  is  quite  different  where  the  upper 
owner  appropriates  the  water.  The  lower  own- 
er is  injured  at  once  and  the  law  gives  him  a 
remedy,  and,  if  he  falls  to  avi&il  himself  of  it, 
the  appropriation  may,  by  lapse  of  time,  ripen 
into  an  absolute  right." 

The  essential  theory  of  the  dedsion  is  tiiat 
the  plaintiffs  permitted  their  riparian  rights 
to  be  invaded  by  the  defendants  and  failed 
to  take  timely  steps  towards  Invoking  the 
remedy  available  to  them  for  preventing  the 
ripening  of  the  wrong  into  a  right,  and  we 
shall,  upon  that  theory,  consider  the  case. 

As  stated,  plaintiffs,  with  respect  to  the 
defendants,  are  lower  riparian  owners,  and 
thrir  lands  are  commonly  known  as  |the 
"Constantla  Ranch,"  the  "Rowland  lands," 
the  "BYiday  field"  and  the  "Doyle  lands." 
The  plaintiff  Pyramid  Land  ft  Stock  Oom- 
pany  Is  the  owner  of  the  so-called  Constantla 
properties,  the  plaintiff  Hall  of  the  Doyle 
and  Friday  lands  and  the  plaintiff  I*,  M. 
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Bowland  of  the  Smrtand  landi.  It  appears 
from  the  testlmoDy  presented  by  the  plaintiffs 
that  these  lands  hare  for  many  years  been 
need  for  growing  hay  and  other  agricultnral 
products,  and  that,  b^ng  located  in  a  section 
of  great  aridity,  are  wholly  unavailable  for 
any  such  use  without  the  aid  of  irrigation. 
As  the  court  found,  and  as  Is  conceded,  said 
lands,  as  well  as  those  of  the  defendants, 
are  riparian  to  Ix>ng  Valley  creek,  from 
which  both  the  plalntllfs  and  the  defendants 
dalm  to  have,  for  meiny  years,  by  means  of 
ditches,  taken  and  used  the  waters  of  said 
creek  for  the  Irrigation  of  their  several  tracts 
of  land. 

As  we  hare  seen,  the  court  found  tliat  the 
defendant  Scott  had,  ever  since  the  year 
1861,  taken  and  used  00  miner's  inches  of  the 
waters  of  said  creek  for  agricultural  pur- 
poses and  that  for  a  like  number  of  years 
the  defendants  Oaleppl  had  taken  and  used 
for  a  like  purpose  3,500  gallons  per  minute, 
or  810  miner's  Inches  of  said  waters,  and 
that  all  said  defendants  had  severally  so 
diverted  and  used  said  waters  and  been  In 
the.  open,  notorious,  continuous,  exclusive, 
uninterrupted  possession  and  use  of  the 
same,  adversely  to  the  plaintiffs  and  to  all 
other  persons,  "for  more  than  five  years  be- 
fore the  commencement  of  this  action,"  the 
action  having  been  commenced  In  the  year 
1916.  As  also  seen,  the  court,  from  its  find- 
ings, concluded  as  a  matter  at  law  that  the 
plaintiffs  were  entitled  to  talce  nothing  by 
their  action.  In  other  words,  the  necessary 
effect  at  the  decree  Is,  from  the  findings  and 
conclusions  of  law,  that  the  defendants  had 
acquired  a  prescriptive  right  to  all  the  waters 
of  Long  Valley  creek,  and  that  therefore  the 
plaintiffs  have  lost  their  riparian  rights  in 
said  creek,  and,  consequently,  have  no  rights 
in  the  waters  thereof  as  to  which  an  adjudl- 
catlom  is  necessary  or  required. 

[2]  It  is  not  within  the  province  of  this 
court,  as  is  obvious,  and  as  has  often  been 
pointed  out  by  the  decisions,  to  resolve  con- 
flicts in  the  evidence  addressed  to  issues  of 
fact,  or,  in  other  words,  to  examine  conflict- 
ing evidence  with  a  view  of  determining 
whether  the  conclusion  arrived  at  below 
should  have  be^i  different  or  In  accord  with 
the  evidence  presented  by  the  opposing  liti- 
gant. In  this  case,  however,  an  examination 
and  analysis  of  the  evidence  presented  by 
the  plaintiffs  In  support  of  their  several  and 
respective  claims.  In  connection  with  a  like 
consideration  of  the  evidence  presented  by 
the  defendants,  have  convinced  us  that,  upon 
the  all-Important  issue  in  this  case  there  is 
really  no  conflict  in  the  evidence.  Hence,  it 
Is  proper,  as  well  as  Important,  In  disposing 
of  this  appeal,  to  consider  herein  the  evidence 
presented  by  the  plaintiffs. 

The  plaintiff  A.  J.  HaU  testified  that  be 
fanned  the  C<»uitantla  randi  continuously 
for  fti*  jreur%  from  1906  to  1910;   that  he 


superintended  the  Irrigation  of  said  ranch 
with  the  waters  of  Long  Valley  creek;  that 
there  were  at  that  time  two  ditches  used  for 
the  purpose  of  Irrigating  the  Friday  lands, 
and,  that,  during  the  entire  period  of  time 
he  was  at  Constantia,  "we  always  had  water 
for  the  Friday  field" ;  that  about  ISO  acres 
of  the  Friday  field  were  irrigated,  and  that 
"no  one  ever  Interfered  with  our  use  of  the 
water."  He  further  testified  that  from  said 
creek  he  had  irrigated  about  200  acres  of  the 
Doyle  tract  since  1910.  Hall  testified  that 
either  In  the  year  1913  or  1914  the  defend- 
ants Oaleppl  Installed  a  pumping  plant  for 
the  purpose  of  pumping  water  from  the  creek 
into  their  ditches,  and  that  they  commenced 
pumping  In  the  year  1915.  "Previous  to 
that,"  he  continued,  "there  was  a  difference 
in  the  way  the  waters  flowed  down  to  me. 
In  the  morning  I  would  have  a  good  head  of 
water  in  the  ditch,  and  along  towards  night 
it  would  be  down,  and  the  next  morning  it 
would  be  up  again.  Whei  they  put  in  the 
pump  it  shut  off  and  no  more  came  after 
that" 

C.  C.  Rowland,  ton  of  the  plaintiff  Row- 
land testified  that  the  Rowland  lands  are 
and  have  been  irrigated  with  the  wateri  of 
Long  Valley  creek  for  about  30  years,  he 
having  known  the  said  lands  for  that  period 
of  time ;  that  there  were  two  ditches  by  means 
of  whicih  such  irrigation  was  done,  and  that 
through  those  ditches  have  said  lands  been 
irrigated  every  year,  "except  a  few  dry  years 
when  there  was  no  water."  He  testified  that 
he  remembered  when  the  Galeppis  commenced 
pumping — his  best  memory  was  that  it  "was 
last  year  and  this  year."  (This  action  was 
begun  in  the  year  1916,  and  the  trial  had  in 
the  year  1917).  "I  remember  last  ^rlng," 
the  witness  proceeded  to  testify,  "we  were 
getting  a  good  head  of  water  until  the  pump 
vras  started,  and  then  we  didn't  get  any  more. 
Previously  to  the  time  they  started  pump- 
ing we  got  water  later  In  the  season,  exc^t. 
of  course,  the  year  before  they  started  to 
pump,  they  had  a  dam  in  the  stream  and  that 
stopped  the  water.  We  have  raised  mostly 
grass  hay  and  pasture." 

R.  C.  Turrltin,  general  manager  of  plain- 
tiff Pyramid  Land  &  Stodt  Company  testified 
that,  as  a  representative  of  the  Nixon  Na- 
tional Bank  of  Reno,  -  which  corporation 
owned  the  controlling  Interest  in  the  Pyra- 
mid company  in  the  year  1911,  he  looked  over 
the  Constantia  and  other  properties  of  said 
plaintiff,  and  that  from  that  year  since  be 
has  known  that  said  Constantia  Ranch  and 
the  Friday  field  wftre  irrigated  with  the' 
waters  of  the  creek  in  question.  The  witness 
early  in  the  year  1914  took  possession  of  the 
Pyramid's  prc^nrtles  (the  Constantia  and  the 
Friday)  and  down  to  the  time  of  the  trial 
had  had  such  possession  continuously,  and 
he  testified  that  during  all  that  time  the 
lands  named  were  each  year  Irrigated  by 
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means  of  dltdies  connecting  wltti  Long  Val- 
ley cre^.    HJe  continned: 

"We  raised  alfalfa,  grain,  and  wild  hay.  On 
the  eaat  side  we  had  a  ditch  that  irrigated  the 
Friday  field.  We  raised  alfalfa  and  some  grain 
on  the  east  ride.  A  portion  of  the  lands  we 
were  still  to  Irrigate  for  the  aeeond  crop.  We 
hare  been  able  to  irrigate  the  Friday  field 
twice." 

The  witneaa  stated  that  the  Oaleppls  com- 
menced pnmping  In  the  year  1016,  and  that 
from  and  after  that  time  the  water  would 
be  "shnt  off"  so  that  It  would  not  reach  the 
lands  of  the  plaintifFs — yery  often,  or  gener- 
ally, that  condition  would  last  for  12  hours. 
In  the  year  1915,  he  said,  1^250  tons  of  hay 
were  raised  on  the  Pyramid's  lands.  At  that 
time  the  Galeppls  were  not  pnmping.  Since 
that  year  the  average  number  of  tons  of  hay 
produced  on  said  plalntlfTs  lands  was  about 
700.  Turritin  said  that  the  only  Interference 
there  had  been  with  his  water  sui^ly  had 
beat  dne  to  the  pumping  by  the  Galeppls. 

Other  witnesses  corroborated  the  above  tes- 
timony In  so  far  as  it  relates  to  the  claim 
of  the  several  plalntlfFs  that  they  had  always, 
and  without  Interruption,  except  when  Inter- 
fered with  by  the  pumping  of  the  water  of 
the  creek  by  the  Galeppls  into  their  ditches, 
used  the  waters  of  said  creek  for  the  Irriga- 
tion of  their  respective  tracts  of  land.  Ad- 
verting now  to  the  testimony  received  In  be- 
half of  the  defendants,  we  find  this  to  be 
about  the  substance  thereof:  That  since  the 
year  1879,  the  lands  now  owned  by  the 
defendants  have  been  Irrigated  from  Ix>ng 
Valley  creek;  that  the  lower  riparian  pro- 
prietors, or  the  owners  of  the  lands  now 
owned  by  the  plaintiffs,  never  interfered  with 
the  use  of  the  said  waters  by  defendants; 
that  there  were  times  when  all  the  waters  of 
the  creek  were  necessary  for  the  irrigation 
of  the  lands  of  defendants,  and  the  latter 
would  then  use  all  said  waters  for  that  pur- 
pose. The  witness,  defendant  Scott,  testified 
that  be  bad,  by  means  of  a  dit<di,  diverted 
water  onto  bis  lands  from  the  year  1901,  in 
which  year  he  became  owner  of  said  lands, 
down  to  the  year  1916,  without  interruption 
or  protest  from  any  person.  "My  ditch,"  he 
said,  "comes  out  of  the  creek  Just  below 
where  the  Hot  Springs  come  in.  I  think 
those  springs  flow  in  ttae  neighborhood  of 
80  Indies.  •  •  •  The  ditch  was  there 
when  I  first  knew  the  place.  The  capacity 
of  the  ditch  Is  about  the  same  now  as  when 
I  took  It.  •  •  •  The  springs  that  I  spoke 
of  are  close  to  the  creek.  I  diverted  the 
water  by  damming  tbe  channel  of  the  creek; 
that  catches  the  water  of  the  creek,  also  the 
waters  of  the  spring.  I  tried  to  turn  it  all. 
•  •  •  The  creek  is  not  In  view  of  the 
road.  To  find  out  I  was  taking  the  water 
they  would  have  to  go  up  the  creek  and  see 
my  dam  and  dHdi,  the  CJonstontia  people. 
«    •    •    I  never  saw  them  up  there  before 
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this  spring.  •  •  •  I  never  knew  at  tbrfr 
being  np  there."  Scott  farth^  said  that  he 
lost  approximately  25  per  cent  of  the  ^ter 
he  attempted  to  divert  to  his  ranch;  that  he 
measured  the  water  as  It  was  flowing  onto 
his  ranch;  and,  that  he  found  that  it  amounts 
to  "sometiilng  around  100  inches."  He  con- 
tinued: 

"Before  this  I  measured  it  as  it  went  off,  and 
there  was  150  inches  going  off.  The  engineer 
said  we  were  losing  26  per  cent.  Under  these 
conditions,  I  don't  think  the  people  below  would 
ever  Imow  we  were  using  it.  I  don't  think  I 
ever  told  Hall  or  Bowland  or  the  Pyramid  peo- 
ple that  I  claimed  the  right  to  divert  all  the 
waters  of  tbe  stream.  Most  generally  after  the 
flood  waters  quit  after  the  let  of  Jnne,  I  would 
hold  them  nntil  the  1st  of  October,  except  at 
haying  time,  when  it  was  turned  loose,  lliere 
was  always  water  flowing  off  my  ranch.  I 
never  claimed  the  right  to  deprive  those  people 
of  water  below  me  all  the  time.  I  understood 
they  had  rights."  > 

Frank  Galeppi,  one  of  the  defendants,  tes- 
tified that  a  centrifugal  pump,  operated  by 
steam,  with  a  pnmping  capacity  of  3,500  gal- 
lons per  minute,  was  Installed  In  the  year 
1916  for  the  purpose  of  pumping  water  from 
-the  creek  onto  the  Galeppi  lands.  "At  that 
time,"  he  proceeded,  "there  was  about  three 
times  more  water  in  the  creek  than  the  pump 
could  throw.  We  had  a  five-foot  dam  In  tbe 
creek.  We  couldn't  lower  the  water  with 
the  pump.  •  •  •  When  we  started  the 
pump  we  ran  not  to  'exceed  12  hours.  After 
the  water  got  low,  by  changing  the  dam  we 
could  save  the  water  a  little  longer  than 
11  hours.  •  •  •  We  took  the  water  out 
on  both  sides  of  the  creek,  and  used  It  in 
the  old  ditches.  We  started  to  pump  this 
year  tbe  20th  of  May.  Under  the  contract 
we  made  we  ran  it  np  to  the  26th  of  June; 
then  we  had  to  lay  off  for  a  while.  We  laid 
off  for  five  days,  I  think.  We  ran  it  accord- 
ing to  the  time  stated  in  the  stipulation. 
They  (the  Ckmstantla  people)  had  it  from  the 
30th  of  June  to  the  7th  of  July.  From  July 
8th  to  July  13th  it  wag  not  operated.  The  wa- 
ter was  permitted  to  flow  down  the  creek.  On 
the  13th  of  July  we  were  privileged  to  close 
the  gate  so  as  to  raise  tbe  water  in  the  dam 
suflBciently  for  us  to  use  the  pump,  and  we 
ran  it  then  to  the  18th — that  is  the  last  day 
I  pumped." 

Charles  Galeppi,  son  of  defendant  Rosa 
Galoppl,  G.  B.  Jones,  David  Cameron,  and 
William  Galeppi,  also  son  of  Rosa  Galeppi, 
gave  testimony  for  the  defendants,  but,  re- 
duced down  to  Its  real  scope  and  purport, 
none  of  It  amounted  to  more  than  the  mere 
statement  that  tbe  lands  of  the  defendants 
had  for  many  years  been  Irrigated  by  waters 
diverted  by  one  means  or  another  from 
Long  Valley  creek.  It  should  be  stated,  how- 
ever, that,  on  cross-examlnatioxi,  Obories 
Galeppi  said  that- 
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"There  was  always  lota  of  water  went  down 
to  the  plaintiffs  every  year— that  is,  when  the 
water  was  high,  not  when  the  water  was  short." 

He  further  testified,  on  cross-examination: 

"We  never  told  these  people  that  we  owned 
all  the  water  and  that  they  had  no  rights,  those 
people  below.  We  never  at  any  time  daimed 
all  the  water  in  the  creek." 

On  redirect,  however,  the  wttness  Qualified 
that  testimony  by  saying: 

"All  the  water  was  in  the  creek,  we  didn't 
doim  it  all  but  what  water  during  the  time  we 
n«eded  it.  My  understanding  with  regard  to 
our  water  rights  was  at  low  water  stages  we 
took  it  all.  I  understood  we  had  the  right  to 
take  it  alL" 

Thus  we  have  set  out,  largely  In  synoptical 
fashion,  all  that  was  offered  and  received 
in  the  matter  of  proof  in  support  of  the  re- 
spective claims  of  the  parties  to  this  action, 
and,  as  declared  in  the  outset,  we  are  unable 
to  perceive  any  conflict  in  the  evidence,  as  it 
was  presented  by  both  sides,  upon  the  sub- 
stantial or  vital  issue  submitted  for  adjudi- 
cation herein. 

[3]  The  differences  arising  between  the  up- 
per and  lower  riparian  owners  seem  to  have 
occurred  shortly  before  the  Institution  of  thid 
action,  and  were  due  to  the  installation  of 
the  pumping  system  on  the  lands  of  the 
Galeppls  to  pump  the  waters  of  the  creek  on- 
to their  lands,  thus  causing,  as  was  dalmed 
by  plaintiffs,  such  a  diminution  in  the  usual 
flow  of  the  waters  of  the  stream  as  practical- 
ly to  deprive  the  plaintiffs  of  the  quantity  of 
the  waters  ordinarily  passing  down,  and  so 
becoming  available  for  use  on  their  property, 
and  thereby  depriving  them  of  the  necessary 
use  of  said  waters.  The  witnesses,  it  will 
be  noticed,  referred  to  an  agreement  entered 
into  between  the  Pyramid  representatives 
And  the  Galeppls,  under  and  by  the  terms  of 
which  the  Galleppis  were  to  cease  pumping 
for  a  certain  number  of  days  during  a  speci- 
fied month  of  the  Irrigating  season.  The  said 
agreement  Is  not  In  the  record,  and  we  are 
consequently  without  light  as  to  its  spedflc 
terms,  but  from  the  testimony  relating  to  It 
we  may  infer  that  Its  purpose  was  to  facili- 
tate a  reasonable  use  of  the  waters  of  the 
stream  by  both  the  lower  and  upper  riparian 
proprietors.  From  the  whole  situation  as  It 
is  shown  by  all  the  evidence,  we  may  well 
assume  that  the  object  of  the  agreement  was 
merely  to  adjust  ibe  use  of  the  waters  by 
all  the  parties  so  that  all  might  have  an 
opportunity,  in  the  exercise  of  their  rights  as 
riparian  owners,  to  as  reasonatde  a  use  of 
the  waters  of  the  creek  for  the  irrigation  of 
their  lands  aa  the  existing  conditions  would 
permit  But,  be  that  as  It  may,  it  Is  very 
clear  to  our  minds  that,  upon  the  testimony 
presented  by  the  defendants,  the  finding  of  a 
prescriptive  title  in  them  to  all  the  waters  of 
Long  Valley  creek  cannot  Justly  be  predi- 


cated. In  the  first  place,  we  are  Justified  In 
observing  that  the  evidence  produced  by  the 
plaintiffs  that  they  had  for  many  years  con- 
tinuously used  the  waters  of  said  creek  for 
the  irrigation  of  their  lands,  and  that  they 
had  constructed  and  maintained  lateral 
ditches  for  that  purpose.  Is  not  only  not 
directly  contradicted  by,  but  In  no  way  con- 
flicts with,  any  testimony  presented  by  the 
defendants.  The  defendant  Scott  and  the 
witness  Charles  Galeppi,  whose  testimony 
was  the  strongest  of  any  given  In  behalf  of 
the  defendants,  each  declared,  as  shown,  that 
the  defendants  at  all  times  recognized  that 
the  plaintiffs  had  rights  in  the  waters  of  the 
stream,  and  that  they  had  never  Intended 
depriving  the  latter  of  their  rights.  This 
testimony,  considered  without  regard  to  the 
uncontradicted  proofs  made  by  the  plaintUfs, 
is  itself  sufficient  to  demonstrate  that  the 
defendants  never  at  any  time  used  said  wa- 
ters In  hostility  to  the  rights  of  the  plaintiffs, 
under  a  claim  of  right,  much  less  for  the 
statutory  period  prescribed  for  the  establish- 
ment of  title  to  real  property  by  prescrlptimi 
or  adverse  possession.  Moreover,  we  have 
found  no  evidence  clearly  warranting  the 
finding  that  the  defendant  Scott  has  the  right 
to  the  use  of  90  miner's  indies  and  the 
Galeppls  to  310  miner's  inches  of  the  waters 
of  said  creek.  There  is  no  testimony  which 
shows  that  exact  or  any  proper  measurements 
had  been  made  of  the  respective  quantities  of 
waters  used  by  the  defendants.  Scott  merely 
expressed  the  opinion — that  is.  It  amounted 
to  no  more  than  an  opinion — that  90  miner's 
Inches  of  water  had  usually  be«i  diverted 
through  his  ditch  to  his  lands  from  said 
creek — some  of  this,  however,  from  what  was 
known  as  the  "Hot  Springs."  The  only  tes- 
timony which  could  by  any  possibility  be  said 
to  support  the  finding  that  the  Galeppls  had 
used  as  much  as  310  Inches  of  water  is  that 
describing  the  pumping  capacity  of  the  pump 
Installed  on  their  lands  about  a  year  before 
the  commencement  of  this  action.  That  tes- 
timony falls  quite  short  of  showing  that  310 
miner's  Inches  of  waters  had  for  over  five 
years  been  habitually  used  by  the  Galeppls 
or  that  that  quantity  of  water  was  necessary 
for  their  purposes. 

[4]  It  must  be  borne  In  mind  at  all  times 
that  the  decree  here,  should  It  be  permitted 
to  stand,  will  deprive  the  plaintiffs  of  their 
rii>arlan  rights — rights  which  do  not  Involve 
mere  easements  or  appurtenances  to  thdr 
riparian  lands,  but  which  are  parts  and  par- 
cels of  their  lands  and  of  the  ownership 
thereof.  Hargrave  v.  Cook,  106  CaL  72,  77, 
41  Pac.  18,  30  L.  B.  A.  390;  Du(4;worth  v. 
WatsonvUle,  etc,  Ca,  150  Cal.  620,  89  Paa 
338;  Anaheim  Union  Water  Oo.  v.  Fuller, 
150  Cal.  327,  88  Pac.  978,  11  U  B.  A.  (N.  S.) 
1062;  opinion  of  Supreme  Court  denying  pe- 
titlon  for  hearing  in  Peaka  v.  Harris,  182 
Pac.  810,  817  et  aeq. 
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[S]  It  Is  safe  to  say  that  In  nearly  every 
case  where  title  to  real  property  is  Bought 
to  be  established  by  adverse  possession  or 
prescription,  which  Is  based  entirely  npon  the 
presumption  of  a  grant  of  such  proi)erty  to 
the  i>arty  so  claiming  it  or  to  his  predecessors 
In  Interest,  there  has  In  point  of  fact  never 
been  a  grant  or  conveyance  to  the  adverse 
claimant  or  his  predecessors  for  a  considera- 
tion. Hence,  no  person  should  be  deprived 
of  his  property  rights  upon  the  plea  of  ad- 
verse possesslcm  or  prescription  unless  such 
plea  is  sustained  by  the  clearest  and  most 
satisfactory  proof.  Indeed,  the  proposition 
as  thus  stated  has  been  plainly  and  positive- 
ly declared  in  the  cases. 

In  Clarke  v.  Clarke,  133  Cal.  667,  66»,  66 
Pac  10, 11,  it  is  said: 

"The  law  wfll  not  allow  the  land  of  one  per- 
son to  be  taken  by  another,  without  any  con- 
veyance or  consideration,  upon  slight  presump- 
tions or  probabilitieB"— citing  NUea  v.  Los  An- 
geles, 125  Cal.  576,  58  Pac.  190. 

Again,  In  the  same  case,  the  prt^ositlon 
Is  thus  stated: 

"The  burden  is  upon  the  party  who  claims 
title  by  prescription  to  clearly  prove  by  com- 
petent evidence  all  the  elements  essential  to 
such  title.  The  user  must  have  been  adverse 
to  the  true  owner  and  hostile  to  his  title.  It 
must  have  been  actual,  contlnned,  open,  and 
under  a  daim  of  right.  It  must  have  all  the 
elements  necessary  to  acquire  title  by  adverse 
possession" — citing  Thomas  v.  England,  71  Cal. 
450. 12  Pac.  491. 

Testing  the  nndlspnted  facts  of  this  case 
by  the  principles  enunciated  in  the  above- 
named  cssea,  it  is  manifest,  as  we  have  al- 
ready declared,  that  the  finding  that  the  de- 
fendants have  by  prescription  or  adverse 
user  acquired  the  riparian  (rights  of  the 
plalntlOs  in  the  stream  in  question  (and  such 
is  the  effect  of  the  finding  and  the  decree) 
cannot  stand. 

We  think  that  a  &iir  and  reasonable  In- 
terpretation of  the  whole  evidence  Justifies 
the  conclusion  that  the  court  In  this  case 
should  have  adjusted  the  differences  between 
the  parties  to  this  suit  upon  the  basis  of  their 
riparian  rights,  and,  that  therefore  it  was 
error  for  the  court  to  conclude  as  a  matter 
of  law  that  the  plaintifls  were  not  entitled 
to  have  their  rights  In  the  stream  speciflcaUy 
fixed. 

[(]  The  rule  as  to  the  reciprocal  rights  of 
upper  and  lower  riparian  owners  In  a  com- 
mon stream  is  that  each  has  the  right  to  the 
reasonable  use  of  the  waters  thereof,  and  we 
think  it  Is  clear  that,  upon  the  evidence,  as  It 
is  disclosed  by  this  record,  the  decree  should 
liave  been  framed  In  accord  with  that  prin- 
ciple. And,  in  view  of  a  new  trial,  we  sug- 
gest. If  It  be  found  that  there  cannot  be,  by 
reason  of  the  Insoffldency  of  the  fiow  of 
-water  in  the  creek  at  times  when  irrigation 
Is  required  in  that  section,  a  srimultaneous 


use  of  part  of  the  waters  of  the  stream  by 
both  the  upper  and  lower  riparian  owners, 
that  the  doctrine  of  rotation  be  applied,  as  it 
is  explained  in  Hufford  v.  Dye,  162  Cal.  147, 
and  the  cases  cited  on  page  161  of  that  case, 
121  Pac  400,  on  page  406,  as  applicable  to 
riparian  proprietors  as  well  as  to  approprla- 
tors  where  such  a  condition  is  found  to  exist. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 

We  concur:   PRBWITT,  Presiding  Justice 
pro  tern.;    BURNETT,  J. 


(51  Cal.  App.  492) 
LOS  ANGELES  COUNTY  V.  DODGE. 

CITY  OF  LOS  ANGELES  v.  SNYDER,  Mayor. 

(Civ.  3382,  3383.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Feb.  23,  1921.  Hearing 
Denied  by  Supreme  Court  April  23,  1921.) 

1.  Constitutional  law  «=»70( I)— Assumption  by 
Legislature,  supervisors  or  ooundl  that  mat- 
ter is  one  afFeotIng  public  Interests  oonclii- 
slve  on  CQurts. 

When  the  Legislature  or  a  board  of  super- 
visors or  a  city  council  engaged  in  the  exercise 
of  legislative  functions  proceeds  on  the  as- 
sumption that  the  matter  concerning  which  it 
acts  is  one  affecting  the  public  interest  or  de- 
signed to  promote  the  general  welfare,  the  as- 
sumption is  conclusive  upon  the  courts,  unless 
it  is  plainly  apparent  to  them  that  the  view  is 
without  just  foundation. 

2.  Mnnlolpal  oorporatlons  «=»268— Stadium  to 
ke  erected  as  consideration  for  lease  from 
county  and  eity  held  to  be  instrument  to  effec- 
tuate trust,  and  within  charter  powers. 

Projected  stadium,  to  be  erected  by  a  de- 
velopment association  on  land  leased  to  it  by 
the  dty  and  county  of  Los  Angeles,  the  tity 
and  county  contributing  thereto,  hekt  to  be  an 
instrument  through  which  the  trust  originally 
imposed  on  the  land,  as  well  as  the  purposes 
named  in  the  proposed  lease,  might  be  discharg- 
ed for  the  promotion  of  the  public  weUare. 

3.  Municipal  oorporatlons  «=>994— Right  to  de- 
termine price  of  improvements  subjeot  to  no 
greater  interference  from  courts  than  ques- 
tion of  Improvements  Itself. 

If  a  city  council  and  county  board  of  super- 
visors may  determine  what  improvements  are 
calculated  to  advance  the  puUic  interest,  sub- 
ject to  interference  by  the  courts  only  when  It 
is  plainly  apparent  that  such  Improvements  are 
not  so  calculated,  it  must  necessarily  I>e  true 
that  tiiey  may  determine  what  price  should  be 
paid  for  the  improvements,  subject  to  no  great- 
er right  in  the  courts  to  interfere. 

4.  Municipal  corporations  e=>09A — Price  paid 
by  city  and  oounty  for  improvements  held  not 
so  great  as  to  subject  transaction  to  ooart 
interference. 

Expenditure  by  city  and  county  of  Los  An- 
gles of  $950,000,  one  half  from  each.  In  i>ay- 
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ment  for  •  atadinm  on  land  of  an  agricnltaral 
association'  leased  by  it  to  the  dty,  and  by  tlie 
city  and  county  to  a  dOTelopment  association, 
ownership  of  the  building  to  yest  finally  in  the 
agricultural  association,  possession  in  the  city 
and  county  held  not  ao  great  a  price  on  the 
part  of  the  county  for  the  public  benefits  to  it 
as  to  subject  the  transaction  to  the  interference 
of  the  courts. 

5.  Agriculture  «»l— Acts  empowering  agricul- 
tural association  to  leas*  eonstnied. 

St  1900,  p.  962,  I  7,  empowering  agricnl- 
taral associations  to  sell,  lease,  beautify,  im- 
prove, and  dispose  of  real  property,  etc.,  held 
merely  clarified  or  supplemented,  and  not  re- 
pealed, in  its  general  power  to  lease,  by  St. 
1909,  p.  1082,  empowering  agricultural  associa- 
tions to  lease  lands  to  any  municipal  corpora- 
tion, county,  or  city  and  county,  etc. 

6.  Municipal  oorporations  9=s>72l(t)— Athletio 
Held  not  a  "puV  within  charter  provision. 

A  playground  and  athletic  field  is  not  a 
"park"  within  the  meaning  of  dty  charter  of 
lios  Angeles,  |  119b,  providing  that  property 
dedicated  for  the  use  of  the  public  as  a  public 
park  shall  forever  remain  to  such  use  inviolate, 
a  "park"  being  a  piece  of  ground  set  apart  and 
maintained  for  public  ose,  and  laid  out  in  auch 
a  way  as  to  afford  pleasure  to  the  eye  as  well 
as  opportunity  for  open  air  recreation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Park.] 

7.  Municipal  corporations  «=>62— Lease  to  de- 
velopment assodallon  for  ereotlon  of  stadium 
held  not  a  delegation  of  public  duty  to  private 
agency. 

Proposed  lease  from  city  and  county  of  Los 
Angeles  to  a  development  association  for  erec- 
tion of  a  stadium  thereon  for  agricultural  ex- 
hibits and  athletic  contests,  the  dty  and  coun- 
ty to  furnish  funds  for  the  erection  held  not  to 
constitute  a  delegation  by  the  dty  of  perform- 
ance of  its  public  duty  to  a  private  agency. 

Applications  for  writs  of  mandate,  by  the 
County  of  Los  Angeles  against  Jonathan  S. 
Dodge,  as  Obalrman  of  the  Board  of  Super- 
visors of  the  County  and  by  the  City  of  Los 
Angeles,  a  municipal  corporation,  against 
Meredith  P.  Snyder,  as  Mayor  of  the  Clly. 
Writs  granted. 

A.  J.  HUI,  Co.  Connsd,  and  Edward  T. 
Bishop,  Asst  County  Counsel,  both  of  Los 
Angeles,  for  petitioner  Los  Angeles  County. 

Charles  S.  Bumell,  City  Atty.,  W.  P. 
Mealey,  Asst  City  Atty.,  and  J.  H.  O'Con- 
nor, Deputy  City  Atty.,  all  of  Los  Angeles,  f<w 
petitioner  City  of  liOS  Angeles. 

O'Melveny,  MlUikin  &  Tuller,  Sayre  Mao- 
nell,  and  John  A.  Powell,  all  of  Los  Angeles, 
for  respondents. 

WOBKS,  J.  These  proceedings  were  in- 
stituted to  cmnpel  the  respondent  Dodge,  as 
chairman  of  the  board  of  supervisors  of  the 
county  of  Los  Angeles,  and  the  respondent 
Snyder,  as  Mayor  of  the  city  of  Lbs  Angeles, 
to  execute  a  certain  lease  on  behalf,  respeo- 


tlvely,  of  the  two  bodies  politic,  the  board  of 
supervisors  of  the  one  and  the  city  council 
of  the  other  having  ordered  such  execution, 
and  the  respondents  having  refused  to  obey 
the  orders.  The  petitions  in  the  two  pro- 
ceedings allege  the  same  facts,  and  the  re- 
turn in  each  Is  identical  with  that  in  the 
other.  These  returns  are  in  the  form  of 
general  demurrers  to  the  petitions.  The  en- 
tire controvert^  may  therefore  be  resolved 
from  the  faces  of  the  petitions,  and  the  two 
proceedings  may  be  treated  as  one. 

In  addition  to  the  county  and  the  city, 
there  are  two  organizations  which  find  fre- 
quent mentimi  in  the  petitions.  One  of  these 
is  the '  Sixth  District  Agricultural  Associa- 
tion, "a  public  corporation  of  the  state  of 
California,  to  wit  an  agricultural  district" 
The  other  Is  the  Community  Development 
Association,  "a  nonprofit  co-operative  corpo- 
raticKi  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Cal- 
ifornia, with  the  power  and  for  the  purpose 
of  holding  and  maintaining  industrial  ex- 
hibitions, agricultural  fairs,  street  pageants, 
athletic  exhibitions  and  other  performances 
designed  to  foster,  promote  and  promulgate 
[sic]  the  Industries  and  Industrial  welfare 
of  the  people  of  the  state  of  California,  and 
to  lease  and  rent  lands  and  construct  build- 
ings thereon  for  any  or  all  of  said  purposes, 
and  to  lease  oat  audi  buildings  wboi  con- 
structed." 

The  agricultural  association  Is  the  own- 
er of  Exposition  Park,  In  the  city  of  Ix)8 
Angeles,  bat  that  ownership  is  charged  with 
a  trust  thus  specified  in  the  deed  through 
which  the  association  derives  its  title: 

"The  said  lands  •  •  •  shall  be  held  in  per- 
petuity as  a  place  for  holding  agricultural  ex- 
hibitions or  fairs,  and  shall  be  managed  and 
controlled  by  the  association  for  that  purpose; 
and  also  for  the  purpose,  so  far  as  consistent 
therewith,  of  leasing  or  otherwise  managing  the 
same  so  as  to  raise  a  revenue  for  meeting  the 
expenses  of  holding  such  exhibitions  or  fairs; 
and  espedally,  so  far  as  consistent  with  the 
above  purposes,  for  the  purpose  of  holding  ex- 
hibitions of  horses,  cattle,  and  other  stock,  and 
of  the  agricultural,  horticultural,  viticultural, 
mechanical,  manufacturing  and  domestic  prod- 
ucts" of  the  sixth  agricultural  district 

On  May  ZL,  1912,  the  agricoltural  associa- 
tion leased  to  the  dty  a  part  of  the  land 
owned  by  it  as  above  stated.  There  were 
two  parcels  covered  by  the  lease,  but  one  of 
them,  however,  designated  as  parcel  B,  belns 
of  Interest  In  this  controTersy.  Parcel  B  la 
appropriately  described  In  general  terms  aa 
the  tract  inclosed  by  the  race  course  in  E<x- 
position  Park,  and  it  Is  the  Identical  land 
proposed  to  be  demised  by  the  lease  which 
It  is  the  purpose  of  these  proceedings  to  conir 
pel  the  respondents  to  execute.  The  city 
held  an  earlier  lease  to  the  land,  dated  FelH 
roaiy  23, 1910,  and  Om  lease  of  May  21, 1912, 
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aomewhat  different  in  terms,  sopplanted  the 
former  lustrmnent.  The  second  lease  was 
for  a  term  of  60  years,  nmning  from  the 
date  of  the  first,  with  a  right  of  renewal,  on 
die  part  of  the  city,  for  a  second  50  years. 
By  the  terms  of  the  lease  the  city  "agrees 
to  lay  oat  and  improve  the  parcel  of  land 
herein  designated  as  'Parcel  B'  as  and  for 
a  public  playground  and  athletic  field  In  ac- 
cordance with  plans  prepared  by  the  board 
of  idayground  commissioners,  or  by  such  ofll- 
cer  or  board  as  may  succeed  to  the  powers 
and  duties  of  said  board  of  playground  com- 
missioners by  law  hereafter,  subject  how- 
ever, to  the  approval  of  said  plans"  by  the 
agricultural  association,  "and  to  provide  the 
necessary  apparatus  for  an  athletic  field  and 
to  keep  and  maintain  the  same  for  said  pur- 
poses during  the  term  of  this  lease."  It  was 
provided,  in  another  part  of  the  Instrument : 

"That  said  parcel  of  land  herein  designated 
•a  "Parcel  B'  shall  be  under  the  control  and  di- 
rection of  the  board  of  playground  oommiBsion- 
ers  of  the  city  of  Los  Angeles  or  such  officer 
or  board  as  may  succeed  to  the  powers  and  du- 
ties of  said  board  by  law  hereafter,  and  said 
board  shall  have  the  right  to  make  and  enforce 
auch  reasonable  rules  and  regulations  for  the 
government  of  said  athletic  field  or  playground 
and  said  parcel  of  land  shall  be  open  at  all 
times,  except  as  herein  otherwise  provided,  for 
the  use  of  the  public." 

The  exception  mentioned  in  the  last  two 
lines  of  the  quotation  refers  to  certain  res- 
ervations made  in  the  lease  in  favor  of  the 
lessor,  the  nature  of  which  it  is  not  neces- 
sary to  state.    The  lease  also  provided: 

"That  said  jparcela  of  land  hereby  demised 
shall  at  all  reasonable  times  be  open  to  the  pub- 
lic as  a  place  for  exhibiting  agricultural,  horti- 
cultural and  botanical  products  and  for  the  rec- 
reation and  enjoyment  of  all  persons  desiring 
to  avail  themselves  of  the  opportunity  there- 
for." 

The  consideration  paid  by  the  dty  for  the 
lease  was  the  sum  of  $10,000,  the  receipt  of 
which  was,  by  the  terms  of  the  instrument, 
a<^nowledged  by  the  agricultural  associa- 
tion, and  the  agreement  of  the  city  to  ex- 
pend $100,000,  within  10  years,  in  improve- 
ments on  parts  of  the  demised  property 
other  than  Parcel  B. 

We  now  come  to  a  statement  of  the  terms 
of  the  instrument  which  it  is  sought  to  re- 
quire the  respondents  to  execute.  Hie  agri- 
cultural association,  not  being  a  party  to  the 
lease,  has  in  writing  consented  to  its  execu- 
tion and  it  already  has  been  executed  by  the 
Community  Development  Association.  That 
association,  the  city,  and  the  county  are  the 
prospective  parties  to  the  instrument.  By 
the  proposed  convention  between  these  par- 
ties, speaking  in  the  present  tense  and  not 
prospectively,  the  dty  leaves  Parcel  B  to  the 
development  association,  the  "principal  con- 
sideration" passing  from  the  latter  being  the 


stadium,  which  is  hereafter  referred  to  with 
greater  particularity,  the  leasehold  Interest, 
and  the  life  of  the  instmment  generally,  to 
terminate  February  28,  1960.  It  is  to  1)6 
noted,  however,  that,  as  will  more  fully  ap- 
pear below,  the  interest  of  the  development 
association  under  the  lease  is  ito  be,  titter 
10  years  from  its  date,  merely  nominal. 

By  the  terms  of  the  lnstrum«>t  now  under 
our  Inspection  the  development  assocIatic« 
agrees  to  construct,  on  Parc^  B,  according 
to  the  plans  of  a  certain  architect,  which 
plans  are  by  reference  made  a  part  of  the 
agreement,  a  stadium  capable  of  seating 
75,000  persona  "sultaUe  for  exhibitions  of 
productions  hereinabove  mentioned,  includ- 
ing all  manner  of  games,  parades  or  other 
exhibitions  in  furtherance  of  the  purposes 
hereinabove  stated."  By  way  of  elucida- 
tion of  the  terms  of  this  quotation  It  is  to  be 
stated  that 'the  "exhibitions  •  *  •  here- 
inabove mentioned,"  and  the  "purposes  here- 
inabove stated,"  aiM^ear  In  earlier  portions  • 
of  the  lease  in  the  following  language: 

"Agricultural  exhibitions  or  fairs,  •  •  • 
exhibitions  of  horses,  cattle  and  other  stock, 
and  of  agricultural,  horticultural,  viticultural, 
mechanical,  manufacturing  and  domestic  prod- 
ucts," and  "industrial  exhibitions,  agricultural 
fairs,  street  pageants,  athletic  exhibitions  and 
other  performances  designed  to  foster,  promote 
and  stimulate  the  industries  and  the  industrial 
business  and  commercial  welfare  of  the  people 
of  the  state  of  California."  . 

The  Instrument  further  provides  "that  for 
and  In  consideration  of  the  right  to  use  said 
stadium,  Its  accessory  buildings  and  RTOunds 
at  the  times  »  •  »  herein  provided  dur- 
ing each  year  of  the  term"  of  the  agreement, 
the  city  and  the  county  will  each  pay  to  the 
development  association  $50,000  within  6 
months  after  the  commencement  of  the  con- 
struction of  the  stadium,  $62,000  within  80 
days  after  its  completion,  $68,000  1  year  aft- 
er the  date  of  the  last  preceding  payment, 
$65,000  2  years  after  that  date,.  $62,000  3 
years  after  that  date,  $59,000  4  years  after 
that  date,  $56,000  5  years  after  that  date, 
and  $5.3,000  6  years  after  that  date,  or  the 
total  sum  of  $475,000  from  each  of  said 
bodies  politic,  being  a  grand  total  of  $930,000 
from  the  two  together.  It  is  further  agreed 
that  for  a  period  of  10  years  from  the  date 
of  the  lease  the  city  and  the  county  will 
each  pay  to  the  development  association, 
each  year,  a  sum  equal  to  the  tax  collected 
by  it,  the  respective  body  politic,  during 
such  year. 

It  is  further  provided  by  the  lease  that 
during  the  first  10  years  of  the  life  of  the 
Instrument  the  county  "may  have  the  use, 
possession  and  enjoyment  of  said  stadium 
and  Its  accessory  structures  or  buildings,  or 
any  part  thereof,  for  public  purposes  not  in- 
consistent with  the  purposes  for  which  the 
said  land  is  held  in  trust"  by  the  agricultural 
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selected  In  a  certain  manner  by  the  county 
of  15  days  In  the  months  of  January,  March, 
May,  July,  September,  and  November  of  each 
year;  and  the  dty  Is  to  enjoy  a  like  and 
eqnal  privilege,  upon  the  same  conditionB, 
during  February,  April,  June,  August,  Octo- 
ber, and  December  of  each  year.  After  the 
expiration  of  the  10  years  the  dty  and  the 
county  are  each  to  use  and  enjoy  the  prop- 
erty half  of  the  time,  under  a  scheme  of  di- 
vision provided  by  the  convention.  During 
the  10-year  period  except  for  the  above-men- 
tioned rights  of  the  city  and  the  county,  the 
possession  and  use  of  the  stadium  are,  of 
course,  to  be  in  the  development  association, 
and  It  may  charge  an  admission  fee  for  ex- 
hibitions and  performances  given  under  its 
auspices,  but  it  agrees  to  maintain  the  prop- 
erty and  keep  it  In  good  condition  and  r^ 
pair  during  that  period,  and  "all  revenues 
derived  by  said  association  from  the  same 
during  said  period  shall  be  applied  by  said 
association  to  the  expense  of  maintenance 
of  said  structures  and  the  accompanying 
grounds,  and  the  remainder  of  said,  revenue 
Rhall  be  used  in  carrying  out  those  purposes 
of  the  association"  which  are  mentioned  In 
the  lease.  In  furtherance  of  this  last  clause 
It  Is  provided  that  the  association  shall,  dur- 
ing the  10-year  period,  render  to  each  the 
city  and  the  county,  semiannually,  full  and 
complete  accounts  of  its  finandal  operatlcms, 
receipts,  and  disbursements  under  the  lease. 
After  th^  expiration  of  the  10  years  the  ex- 
pense of  the  maintenance  of  the  property  Is 
to  be  borne  equally  by  the  dty  and  the 
county. 

Another  prorision  of  the  proposed  lease 
is  couched  in  these  terms: 

"Said  stadium  and  its  accessory  bufldings, 
when  conBtnicted,  shall  be  and  become  the 
property  of  said  association,  and  said  assoda- 
tion  shall  have  the  title  to  the  same,  separate 
and  apart  from  the  land;  that  said  association 
ghall  have  the  right  to  withdraw  from  this 
agreement  at  any  time  after  ten  years  from  the 
date  of  its  execntion,  upon  written  notice  of 
its  intention  so  to  do  delivered  to  each  of  the 
parties  hereto  thirty  days  prior  to  such  termi- 
nation, in  which  event  the  title  to  said  stadium 
and  its  accessory  buildings  shall  immediately 
vest  in  the  said  district,  subject  to  all  the  oth- 
er provisions  of  this  agreement" 

The  proposed  lease  condudes  with  an 
agreement  upon  the  part  of  the  development 
assodatlon  to  vacate  the  demised  premised 
at  the  expiration  of  the  10-year  period,  and 
to  deliver  ixtssesslon  to  the  dty  and  to  the 
county,  with  provisions  securing  and  protect- 
ing the  two  bodies  politic  in  the  event  that 
the  stadium  is  not  constructed,  and  with  a 
clause  providing  for  the  nonassignability  of 
the  instrument. 

[1,  2]  One  of  the  objections  made  by  the 
respondents,  to  the  proposed  lease  is  that  it 
cannot  be  authorized  by  the  legislative  bodies 
of  the  dty  and  the  cohnty,  for  the  reason 


that  the  money  proposed  to  be  paid  by  them 
for  the  construction  of  the  stadium  would 
not  be  expended  for  a  public  purpose.  We 
may  premise  a  consideration  of  this  question 
by  the  statement  of  a  well-established  rule 
bearing  upon  the  sanctity  surrounding  ac> 
tlon  by  the  legislative  department  of  govern- 
ment and  the  comparative  freedom  whicb 
that  brandi  enjoys  from  Interference  by  the 
Judldal  department,  especially  as  that  rule 
will  be  found  to  have  a  bearing  upon  other 
questions  which  we  Shall  discuss  below. 
The  doctrine  to  whldi  we  refer  *a8  been 
stated  in  various  ways  In  the  many  cases  In 
which  it  has  recdved  the  attention  of  the 
Supreme  Court  (three  of  which  are  Stockton 
Railroad  Co.  v.  City  of  Stockton,  41  Cal.  147, 
168,  175 ;  Daggett  v.  Colgan,  92  Cal.  53,  28 
Pac.  51,  14  L.  R.  A.  474,  27  Am.  St  Rep.  95; 
Application  of  Miller,  162  Cal.  687,  696,  124 
Pac.  427),  and  It  may  be  restated,  in  language 
fitting  to  the  present  occasion,  thus:  When 
the  Legislature,  or  a  board  of  supervisors  or 
city,  conndl  engaged  in  the  exercise  of  legis- 
lative fimctlons,  proceeds  upon  the  assump- 
tion that  a  matter  concerning  which  it  acts 
is  one  affecting  the  public  Interest  or  design- 
ed to  promote  the  general  welfare,  the  as- 
sumption Is  conclusive  upon  the  courts,  un- 
less it  Is  plainly  apparent  to  them  that  the 
view  entertained  by  the  legislative  body  Is 
without  Just  foundation.  Here,  if  we  ac- 
cord to  them  the  honesty  of  purpose  which 
must  be  conceded  to  them  and  the  assumed 
existence  of  which  largely  supports  the  rule 
we  have  just  stated,  the  board  of  supervis- 
ors and  the  dty  conndl,  in  ordering  the  exe- 
cution of  the  proposed  lease,  proceeded  upon 
the  assumption  that  it  is  calculated  favor- 
ably to  Influence  the  public  welfare.  Can 
we  say  that  they  were  not  justified  in  that 
view?  The  respondents.  In  insisting  that 
they  were  not,  contend  that,  while  the  coun- 
ty Is  expressly  authorized  by  law  to  acquire 
real  property  "for  a  courthouse.  Jail,  hospi- 
tal, ••  •  art  gallery,  art  Institute, 
stadium  and  almshouse,  public  pleasure 
ground,  public  parks  and  other  public  pur- 
poses" (section  4041,  subdivision  6,  PoL 
Code),  the  dty  has  not  the  power  to  enter 
into  the  field  now  proposed  to  be  Invaded. 
The  respondents  qnote  from  the  Los  Angdes 
dty  charter  (subd.  4,  |  2,  art  I)  the  provi- 
sion to  the  effect  that  the  dty  may  acquire 
property  for  "libraries,  reading  rooms,  art 
galleries,  museums,  assembly  or  convention 
halls,  sdiools,  kindergartens,  parks,  play- 
grounds, gymnasiums,  baths,  •  •  • " 
etc.,  and  that  It  may  acquire  buildings  and 
establishments  "necessary  or  convenlmt  for 
the  transaction  of  public  business  or  for  pro- 
moting the  health,  morals,  education  or  wel- 
fare of  the  Inhabitants  of  the  dty  or  for 
their  amusement,  recreation,  entertainment 
or  benefit"  and  point  to  it  as  insuffldent  to 
authorize  the  acquisitloQ  of  a  stadium.    Fur> 
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ther,  the  respondents 
judlcated  case  can  be  found  which  upholds 
an  appropriation  of  public  funds  for  the  con- 
struction of  a  ^Btadium,  and,  having  In  mind 
the  trusts  imposed  upon  Parcel  B  by  the 
deed  under  which  the  agricultural  associa- 
tion holds  title,  as  well  as  the  broad  pur- 
pose stated  In  the  proposed  lease,  and  com- 
menting upon  a  definition  of  the  word 
"stadium"  as  set  forth  In  the  brief  of  one  of 
the  petitioners,  they  say: 

"Certainly  the  idea  of  usiDg  stadinma  for  the 
purpose  of  holding  agricultural  exhibitions  or 
live  stock  shows  was  foreign  to  the  conception 
of  the  ancient  Greeks,  and  the  attempt  to  at- 
tach Rucb  purposes  to  the  use  of  the  building 
contemplated  by  the  lease  agreement  here  in- 
Tolyed  requires  a  stretch  of  imagination  and  a 
straining  of  the  reasonable  construction  of  the 
terms  naed  which  it  ia  unpleasant  to  contem- 
plate." 

This  reference  to  the  Greeks  Is  most  un- 
fortunate for  the  respondents'  cause,  and  Is 
plainly  made  at  random,  not  from  an  accurate 
reading  of  Grecian  annals.  It  may  be  con- 
founded by  quotation  from  a  standard  his- 
tory of  Greece.  After  describing  the  stad- 
Iwfi  used  for  the  Olympic  games  and  after 
chronicling  the  rise  of  the  Pythian,  Nemean, 
and  Isthmian  games,  all  patterned  upon  the 
great  original,  Grote  says : 

"The  sacred  games  and  festivals,  here  alluded 
to  as  a  class,  took  hold  of  the  Greek  mind  by 
so  great  a  variety  of  feelings,  as  to  counterbal- 
ance in  a  high  degree  the  political  disseverance, 
and  to  keep  alive  among  their  widespread  cities, 
in  the  midst  of  constant  jealousy  and  frequent 
qaarrel,  a  feeling  of  brotherhood  and  congenial 
sentiment  such  as  must  otherwise  have  died 
away.  •  •  •  Nor  must  we  forget  that  the 
festival  afforded  opportunity  for  a  sort  of  fair, 
including  much  traffic  amid  so  large  a  class  of 
spectators,  and  besides  the  exhibitions  of  the 
sames  themselves,  there  were  recitations  and 
lectures  in  a  spacious  council  room  for  those 
who  chose  to  listen  to  them,  by  poets,  rhap- 
sodes, philosophers,'  and  historians— among 
which  last,  the  history  of  Herodotus  is  said 
to  have  been  publicly  read  by  its  author. 
*  *  *  Kjlon,  whose  unfortunate  attempt  to 
usurp  the  scepter  at  Athens  has  been  recount- 
ed, bad  gained  the  prize  in  the  Olympic  stadi- 
um; Alexander,  son  of  Amyntas,  the  prince  of 
Macedon,  had  run  for  it.  The  great  family  of 
the  Diagorids  at  Rhodes,  who  furnished  ma- 
Kistrates  and  generals  to  their  native  city, 
sopplied  a  still  greater  number  of  successful 
boxers  and  pankratiasts  at  Olympia,  while  oth- 
er instances  occur  of  generals  named  by  various 
cities  from  the  lists  of  successful  Olympic  gym- 
nasts; and  the  odes  of  Pindar,  always  dearly 
purchased,  attest  how  many  of  the  great  and 
wealthy  were  found  in  that  list."   • 

It  la  apparent  from  this  passage  that  the 
Greeks  used  tbelv  stadiums  in  exactly  the 
manner  In  whidi  the  one  in  contemplation 
by  the  city  and  the  county  Is  expected  to  be 
used  by  them,  considering  the  difference  be- 
tween the  ancient  and  the  modern  drillza- 
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contend  that  no  ad-   tlons;   and  we  bare  given  space  to  tbe  quo- 


tation because  it  Is  authority,  in  the  present 
discussion,  of  equal  value  with  the  opinion 
of  a  court  upon  the  subject,  which,  accord- 
ing to  respondents,  we  must  seek  in  vain. 
In  connection  with  the  striking  recital  of 
Grote  and  with  the  knowledge  which  all  pos- 
sess as  to  the  form  and  character  of  a  stadi- 
um and  the  general  uses  to  which  such  a 
structure  and  the  space  it  surrounds  may  be 
put,  we  may,  however,  quote  with  profit 
from  Egan  v.  City  and  County  of  San  Fran- 
cisco, 166  Cal.  676,  133  Pac.  29i,  Ann.  Cas. 
1915A,  764: 

"The  trend  of  authority  in  more  recent  years 
has  been  in  the  direction  of  permitting  munici- 
palities a  wider  range  in  undertaking  to  pro- 
mote the  public  welfare  or  enjoyment.  •  *  • 
Generally  speaking,  anything  calculated  to  pro- 
mote the  education,  the  recreation  or  the  pleas- 
ure of  the  public  is  to  be  included  within  the 
legitimate  domain  of  public  purposes." 

The  board  of  supervisors  and  the  city 
council  were  amply  justified  in  indulging  the 
assumption  upon  which  we  have  said  their 
approval  of  the  lease  was  predicated.  We 
have  no  doubt  that  the  projected  stadium  is 
well  designed  as  an  instrument  through 
which  the  trust  imposed  upon  Parcel  B,  as 
well  as  the  purposes  named  in  the  proposed 
lease,  may  be  discharged  and  effectuated, 
that  its  construction  and  maintenance  will 
in  an  Immense  degree  promote  the  public 
welfare^  and  that  the  power  to  construct  and 
maintain  it  are  well  witliin  the  provisions  ot 
the  charter. 

In  further  pursuit  of  the.  contention  that 
the  dty  and  the  county  propose  to  disburse 
the  public  funds  for  other  than  a  public  pur- 
pose, the  respondents  assert  that,  during  the 
parts  of  the  period  of  10  years  following  the 
date  of  the  proposed  lease  when  the  stadium 
is  not  in  the  possession  of  the  city  or  the 
county,  the  development  association  is  privi- 
leged to  derive  a  revenue  from  tbe  property 
by  making  charge  for  admissions  to  exhibi- 
tions or  performances  held  under  its  auspi- 
ces. This  point  is  effectually  disposed  of 
by  tbe  express  terms  of  the  lease  Itself.  We 
have  seen  that  the  money  resulting  from  the 
charge  for  admissions  must  be  expended  in 
the  maintenance  of  the  property,  and  that 
such  reports  are  to  be  made  by  the  develop- 
ment association  to  the  city  and  the  county 
as  will  enable  them  to  see  to  it  that  it  is  so 
expended.  Under  such  circumstances  nei- 
ther the  association  nor  its  members  may  de- 
rive a  profit  from  the  use  of  the  stadium.  In 
this  respect,  also,  then,  the  use  of  the  pub- 
lic funds  in  the  erection  of  the  structure  is 
not  a  use  for  a  private  purpose. 

Another  assault  which  tbe  respondents 
make  upon  the  contemplated  lease  agree- 
ment is  that  the  county,  under  its  terms, 
would  acquire  too  Intangible  an  interest  in 
tbe  stadium  and  in  the  land  upon  which  it  ia 
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to  be  erected  to  Justify  the  proposed  expendi- 
ture of  county  funds.  This  contention,  al- 
tbongh  directed  alone  at  tlie  contemplated 
entry  of  tbe  county  Into  the  arrangement,  is 
based  ni>on  the  Idea  that  neither  the  city  nor 
the  county  would  obtain  nnder  the  agree- 
ment more  than  an  option  or  license  to  use 
the  property.  Respondents  cite  no  authority 
in  support  of  this  contention,  for  the  case  of 
E?merson  v.  Bergln,  76  Oal.  197,  18  Pac.  264, 
mentioned  in  their  brief,  decides  only  tliat  a 
license,  in  respect  to  real  property,  Is  "an  au- 
thority to  do  a  particular  act,  or  series  of 
acts,  on  another's  land  without  possessing 
any  estate  therein,"  while  the  question  here 
is  whether,  under  the  proposed  lease,  the 
county  would  aoqnire  an  estate  or  a  tangi- 
ble interest  In  Parcel  B  and  in  the  stadium 
proposed  to  be  erected  upon  it 

Notwithstanding  the  failure  of  eounsel  to 
present  authority  in  support  of  their  posi- 
tlon,  it  must  be  conceded  that,  at  least  upon 
a  superficial  examination,  the  situation  pre- 
sents some  difflcultles,  in  view  'of  the  fact 
that  the  city  and  the  county  propose  to  ex- 
ad  the  considerable  sum  of  $950,000,  one- 
half  to  come  from  each,  in  payment  for  the 
erection  of  a  structure  upon  the  land  of  the 
agricultural  association,  the  ownership  of 
the  building  to  vest,  in  the  final  outcome,  in 
that  corporation.  We  propose,  therefore,  to 
analyze  and  consider  the  question  made  by 
the  respondents  with  enough  care  to  dem- 
onstrate that  the  difficulties  mentioned  are 
more  ai>parent  than  reaL  It  is  evident  that 
the  prospectiTe  rights  of  the  city  and  the 
coimty  tmder  the  lease  are  quite  different  in 
fact,  whether  or  not  they  are  so  in  legal 
effect  The  city  already  has,  under  the  lease 
of  1912,  an  estate  for  years  in  the  soil,  sub- 
sisting until  1960,  with  a  right  to  extend 
that  estate  for  further  SO  years.  Under  the 
proposed  lease  the  city  and  the  county  may 
each  occupy  and  use  the  property,  indnding 
the  stadium,  after  it  Is  completed,  for  one- 
fourth  of  the  time  during  10  years  from  the 
date  of  the  execution  of  the  instrument,  and 
for  one-half  of  the  time  from  thence  forward 
until  1960.  Thereafter,  if  the  dty  exercises 
its  option  to  renew  under  the  lease  of  1912, 
it  may  exdnslvely  occupy  and  enjoy  the 
property  for  an  added  50  years.  The  right 
of  the  city  under  the  proposed  lease  is,  then, 
of  more  yalue,  and  is  of  a  higher  quality 
than  that  of  the  county.  The  holder  of  an 
estate  for  years,  it  is  probably  at  the  same 
time  landlord  to  the  development  association, 
although  we  need  not  be  at  pains  to  define, 
in  exact  terms,  Ite  relationship  to  tliat  cor- 
poration, nor  need  we  attempt  to  give  a  name 
to  the  rights  to  be  enjoyed  by  the  county. 
It  might  be  a  work  of  some  nicety  to  charac- 
terize fittingly  the  respective  situations  of 
the  parties  under  the  proposed  arrangement, 
and  it  is  not  necessary  for  us  to  undertake 
the  task.    The  lease  agreement  seems  to  be 


novel  in  form,  and  by  that  expression  we  do 
not  adversely  criticize  It  for  It  Is  admirably 
conceived  and  admirably  phrased.  Whether 
or  not  it  is  to  be  regarded  as  creating  the 
technical  relationship  of  landlord  and  tenant 
between  the  city  and  the  development  asso- 
ciation, or  between  the  dty  and  the  county, 
or  whether  It  makes  each  of  the  bodies  poli- 
tic but  a  tenant  of  the  private  corporation, 
for  a  time,  in  the  stedlnm.  It  certainly  cre- 
ates clearly  and  definitely  expressed  contrac- 
tual obligations  between  the  parties.  A 
very  substantial  consideration  Is  to  be  paid 
by  the  dty  and  the  county  for  what  rlghte 
each  is  to  enjoy,  and  those  rights  cannot  be 
misapprehended  by  a  reader  of  the  proposed 
agreement  nor  can  they  be  abridged  nor  tak- 
en away.  No  court  can  regard  them  lightly, 
for  they  are  fixed  and  determined  in  apt  and 
accurate  language. 

[3, 4]  We  have  already  said  that  the  rights 
of  the  dty  under  the  agreement  are  of  more 
value  and  of  greater  quality  than  those  of 
the  county,  but  that  Is  not  to  say  tliat  the 
county  Is  not  Justified  In  expending  as  much 
money  as  the  dty  under  the  arrangement. 
The  dty  is  already  master  of  the  situation 
under  ite  lease  of  1012.  It  has  a  thing'  or 
great  value  under  the  instrument  It  has. 
In  common  parlance,  something  to  sell  to  the 
county,  and  It  Is  these  two  who  are  to  nego- 
tiate the  terms  of  the  sale.  It  is  for  the 
city  to  determine  what  consideration  It  will 
accept  for  the  thing  offered,  and  it  is  for  the 
county  to  determine  whether  it  can  Justly 
pay  the  price  demanded.  Surely,  the  au- 
thorities we  have  noted  early  in  this  oi^nlon 
(Stockton  Railroad  Co.  v.  City  of  Stockton, 
supra,  and  the  dther  cases  cited  with  it), 
and  the  principle  we  have  there  stated, 
must  liave  a  direct  application  here.  If  a 
city  coundl  and  a  board  of  supervisors  may 
determine  what  Improvements  are  calculated 
to  advance  the  public  interest  subject  to  in- 
terference by  the  courts  only  when  it  la 
plainly  apparent-  that  such  improvements 
are  not  so  calculated,  it  must  necessarily  be 
true  that  they  may  determine  wnat  price 
shall  be  paid  for  these  improvements,  subject 
to  no  greater  right  in  the  courte  to  interfere. 
We  cannot  say  that  the  county  proposes  to 
pay  too  great  a  price  for  the  acquisition  at 
the  rights  to  be  conferred  upon  it  by  the  pro- 
posed lease,  and  we  are  therefore  bound  to 
declare,  upon  the  Judgment  at  the  board  of 
supervisors,  that  what  it  Is  to  get  is  worth 
what  it  proposes  to  pay. 

[t]  The  most  determined  objection  made 
by  respondente  to  the  validity  of  the  propos- 
ed lease  agreement  is  that  by  ite  terms  an 
attempt  is  made-  by  the  dty  to  delegate  to  a 
private  corporation,  the  development  aasoda'- 
tlon,  nondelegable  public  functions.  Several 
lines  of  argument  are  addressed  to  this  gen- 
eral question.  It  Is  first  dalmed  that,  under 
the  original  deed  by  which  It  holds,  tbs  af- 
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ricultural  anodatlon  eould  not  have  leased 
to  the  development  aaaodatioD,  and  that 
therefore  the  dtj,  taking  under  the  lease  of 
1912  no  greater  rights  than  the  agrlcultoral 
association  iKMsessed,  cannot  lease  to  the  de- 
velopment association.  By  an  act  ai^roved 
April  17,  1900  (SUts.  1909,  p.  982,  |  7),  the 
Legislature  empowered  agricultural  aaBOcU- 
ttcms,  among  other  things,  to  "sell,  lease, 
beautify.  Improve  and  dispose  of  real  prop- 
erty, "and  do  any  and  all  acts  and  things 
necessary  to  carry  out  the  objects  and  pnr- 
poaes  for  which  said  associations  are  form- 
ad."  This  language  would  seem  to  confer  the 
power  to  lease  to  a  private  corporation,  and 
we  do  not  understand  that  the  respondents 
iqnioae'this  view.  In  fact,  they  refer  to  this 
atatute  as  conferring  a  "general  power"  to 
lease.  They  do  contend,  however,  that  the 
authority  thus  given  was  removed  by  a  stat- 
ute approved  5  days  later,  April  22,  1909 
(Stats.  1909,  p.  1082).  This  latter  act  em- 
powers an  agricultural  association  "to  lease 
lands  owned,  managed  or  controlled  by  said 
association,  whether  in  trust  ox  otherwise, 
not  needed  for  the  permanent  nae  of  said  asr 
Bociatlon,  to  any  municipal  corporation, 
county,  or  dty  and  county,  in  which  said 
lands  are  located  for  a  period  of  not  to  ex- 
ceed 50  years,  for  purposes  not  inconsistent 
with  the  objects  and  purposes  for  which  said 
association  is  formed  and  for  which  saia 
lands  are  held,  owned  or  controlled  by  it." 
The  enactment  contains  a  provision  to  the 
effect  that  "all  acts  and  parts  of  acts  in  con- 
flict with  this  act  are  hereby  repealed,"  and 
It  Is  by  means  of  this  clause  that  the  re- 
spondents contend  that  the  power  conferred 
by  the  act  of  April  17  was  taKen  away,  for 
they  say  that  the  act  of  April  22  does  con- 
flict with  the  earlier  act  Considering, 
which  Is  the  fact,  that  the  act  of  April  17 
was  one  defining  the  territorial  limits  of  the 
45  agricultural  districts  of  the  state,  that  It 
provided  the  machinery  for  the  formation, 
organization,  and  powers  of  agricultural  as- 
sociations in  the  various  districts,  that  It  au- 
thorized the  granting  of  financial  aid  by  tXit. 
state  to  the  associations,  and  that  it  requir- 
ed an  annual  report  from  each  association  to 
the  state  board  of  agriculture,  while  the  act 
of  April  22  is  devoted  to  the  single  puri>ose 
Indicated  by  the  quotations  we  have  maoe 
tnm  Its  provisions;  considering,  also,  the 
fact  that  the  second  act  sprang  into  being 
but  5  days  after  the  first — we  should  expect 
to  find  a  plain  and  decisive  Inhannony  be- 
tween the  respective  provisions  which  are 
now  in  question  before  we  could  hold  that  a 
conflict  exists.  We  actually,  however,  per- 
ceive a  contrary  situation.  Without  refer- 
ence to  the  considerations  just  mentioned, 
and  having  regard  alone  to  the  suhJect-mat- 
ter  of  the  two  provisions  which  it  is  claim- 
ed are  in  conflict,  it  Is  apparent  that  the 
conflict  la  not  present    The  first  act  ccm- 


ferred  a  general  leasing  power.  Tlie  Legls- 
lature,  evidently  fearing  that  some  doobt 
might  exist  as  to  whether  agricultural  as- 
sociations conld  execute  leases  to  cities, 
counties,  or  to  a  dty  and  county  under  the 
general  language  of  that  act  passed  the  act 
of  April  22.  The  second  act  merely  clarifies 
or  supplemente  the  first  We  are  convinced 
that  the  agricultural  assodatloa  could  have 
leased  directly  to  the  devdopmoit  associa- 
tion. 

[I]  Continuing  thdr  contention  that  the 
dty  proposes  to  delegate  the  performance  of 
its  public  functions  to  a  private  corporation, 
the  respondenta  call  attentloo  to  the  fact 
that  the  lease  of  1912  demised  Pared  B  to 
the  dty  for  use  as  a  public  playground  and 
athletic  field  and  for  the  holding  of  the  vari- 
ous kinds  of  exhibitions  mentioned  In  the  In- 
strument, and  that  the  mtulcipallty  bound 
itself  thereby  to  keep  the  property  open  to 
the  public  at  all  times  for  those  purposes 
and  to  operate  and  maintain  It  under  the 
control  at  the  board  of  playground  commis- 
sioners. It  is,  upon  this  premise,  Insisted 
by  the  respondenta  that  Parcel  B  was  by  the 
lease  dedicated  to  a  spedflc  public  use,  that 
the  dty  Is  bound,  under  that  dedication,  to 
continue  the  land  in  that  use,  and  that  the 
proposed  lease  agreement  anfounto  Oct  an 
abrogation  or  violation  of  that  duty.  In 
support  of  tU^r  coatentloit  the  respond- 
ents first  cite  section  119b  of  the  d^  diar- 
ter  of  Los  Angelea,  which  Is  to  the  effect 
that  property  "set  apart  or  dedicated  for  the 
use  of  the  public  as  a  public  park  or  parks 
shall  forever  remain  to  the  use  ot  the  pubUc 
aa  such  park  or  parks  Inviolate,  and  no  part 
of  said  land  or  real  proi>erty  shall  ever  be 
used  or  occupied  for  any  other  purpose." 
It  Is  apparent  to  us  that  this  section  does 
not  support  respondents'  position.  A  play- 
ground and  athletic  field  is  not  a  park  with- 
in the  meaning  of  the  prohibition  enforced 
by  the  section.  None  of  the  many  decisions 
throughout  the  country  which  we  have  dis- 
covered, and  in  which  the  word  "park"  is  de- 
fined, apply  that  designation  to  a  public 
playground.  A  number  of  these  dedsions 
adopt  the  definition  of  the  Century  Diction- 
ary to  the  effect  that — 

"A  park  is  a  piece  of  ground  set  apart  and 
maintained  for  public  use,  and  laid  out  in  such 
a  way  as  to  afford  pleasure  to  the  eye  as  weU 
as  opportunity  for  open  air  recreation." 

With  that  definition  we  are  satisfied,  and 
a  public  playground  does  not  come  within  It 
We  are  aware  that  it  has  been  determined 
that  the  setting  aside  of  a  part  of  a  park  as 
a  playground  is  not  inconsistent  with  park 
purposes  (Caulfleld  v.  Berwick,  27  CaU  App. 
493,  150  Pac.  646),  but  that  is  far  from  say- 
ing that  a  playground  is  Itself  a  public  park. 
Tn  fact,  the  case  cited  indicates  the  contrary, 
for  It  Is  to  the  effect,  the  Italics  being  oura. 


Digitized  by 


Google 


410 


197  PACIFIC  BEPOBXEB 


(Gal. 


tbat  "tbe  devotion  of  a  reatonaMe  portion  of 
a  public  park  to  tennis  courts,  croquet 
grounds  and  cbildren's  playgroimda"  comes 
within  the  uses  for  trhich  public  parks  are 
created. 

In  further  support  of  their  contrition  that 
the  city  proposes,  by  the  contemplated  lease 
agreement,  to  delegate  Its  public  functions 
to  a  private  corporation,  respondents  cite 
Caty  of  Oakland  v.  Carpentler,  13  CaL  640, 
ScoUay  V.  County  of  Butte,  67  Cal.  249,  7 
Pac.  661,  Knight  v.  City  of  Eureka,  123  Cal. 
192,  65  Pac.  768,  Thompson  v.  Board  of  Trus- 
tees, liW  Cal.  281,  77  Pac.  951,  Bgan  v.  City 
and  County  of  San  Francisco,  165  Cal.  576, 
133  Pac.  294,  Ann.  Cas.  1915A,  754,  and  Gal- 
Indo  V.  Walter,  8  Cal.  App.  234,  96  Pac.  505. 
As  these  cases  all  announce  a  like  principle, 
and  as  respondents  place  great  reliance  on 
the  latest  of  them,  Egan  t.  San  Francisco, 
our  view  that  all  are  Inapplicable  to  the 
present  controversy  may  properly  be  pre- 
sented by  considering  that  one,  as  compared 
with  other  authorities  which  we  shall  dte 
and  with  the  facts  which  are  now  before  us. 
In  the  case  relied  on  the  municipality  owned 
a  block  of  land,  being  part  of  a  tract  whidi 
had  been  set  apart  as  a  dvic  center.  The 
city  had  the  power  under  Its  charter  to  erect 
and  conduct  an  opera  house,  but  a  private 
corporation  agreed  to  expend  $750,000  in  the 
construction  and  equipment  of  such  a  build- 
ing on  the  block  In  question,  title  to  the 
structure  to  vest  In  the  city  and  the  building 
to  be  used  for  the  production  of  operas  and 
other  musical  and  dramatic  performances. 
The  opera  house  was  to  be  managed  and  con- 
trolled In  perx)etulty  by  a  board  of  trustees, 
comix>sed  ot  nine  members,  and  these  trus- 
tees were  to  prescribe  the  quality  of  the  per- 
formances to  be  given  In  the  building  and  to 
fix  the  prices  of  admission  to  them.  A  citi- 
zen brought  suit  to  enjoin  the  carrying  out 
of  the  agreement  and  the  Supreme  Court  de- 
termined that  he  was  entitled  to  the  relief 
demanded,  upon  the  grotmd,  In  effect,  which 
respondents  invoke  In  opposition  to  the  lease 
inveighed  against  in  the  present  litigation.  It 
is  obvious  from  the  above  statement  that  the 
city  of  San  Francisco,  in  the  case  cited,  had 
attempted  to  barter  away  its  public  duty  and 
responsibility,  but  is  that  case  at  all  kindred 
to  the  present  one?  Note  the  difference  be- 
tween the  two  situations.  Here,  there  is  no 
final  abdication  of  the  functions  of  the  city. 
If,  in  view  of  what  we  shall  hereafter  say, 
there  can  be  said  to  be  any  abdication  of  Its 
functions  at  all.  It  is  true  that  the  develop- 
ment association  is  to  have  the  use  of  the 
property  half  the  time  for  something  less 
than  10  years,  as  the  period  of  construction, 
fixed  by  the  lease  agreement  at  a  year  and  a 
half,  with  a  right  to  extensions  of  time  for 
cause,  is  to  be  deducted  from  the  10  years; 
but  the  revenue  to  be  derived  from  that  use 
Is  to  be  exx>ended  for  the  maintenance  of  the 


property.  The  use  of  the  property,  witbout 
expense  to  either  public  treasury  for  main- 
tenance, then,  for  nearly  10  years,  is  to  be 
enjoyed  by  the  dty  and  the  county  the  re- 
mbinlng  half  of  the  time  for  that  period,  and 
for  all  the  time  thereafter  until  1960,  with 
the  city's  right  of  renewal  imder  the  lease  of 
1912  yet  to  be  considered.  Allowing  to  the 
members  of  the  dty  council  and  of  the  board 
of  supervisors  the  honesty  of  purpose  whidi 
we  must  accord  to  them  and  the  soundness 
of  Judgment  which  we  must  attribute  to 
them,  under  authorities  already  twice  men- 
tioned in  this  opinion,  we  are  bound  to  con- 
sider, not  only  that  the  stadium  is  necessary 
to  the  needs  of  the  people  of  the  city  and  the 
county,  but  that  the  two  bodies  have  adopted 
an  available  means  for  Its  procurement,  un- 
less their  want  of  honesty  or  lack  of  Judg- 
ment in  those  matters  la  apparent  to  us. 

The  rights  secured  to  the  development  as- 
sociation by  the  proposed  lease  are  tempo- 
rary only,  and  their  comparatively  brief  ex- 
ercise is  to  be  followed  by  a  long  and  bene- 
fldal  use  and  enjoyment  of  the  property  by 
the  dty  and  the  county.  Except  for  the 
mere  power  to  present  and  to  superintend 
presentation  of  performances  and  exhibitions, 
the  rights  of  the  development  association  are 
shadowy  and  unsubstantial,  with  the  dty 
and  county  at  all  times  present  and  apparent 
as  the  substance  behind  the  shadow.  The 
development  association  is  but  the  represen- 
tative of  the  city  and  the  county  In  the  con- 
struction, in  the  maintenance  and  in  the 
collection  and  disbursement  of  funds  for  the 
maintenance  of  the  stadium.  In  its  finan- 
cial operations,  under  the  system  of  reports 
provided  for  in  the  lease,  it  is  subject  to  the 
figld  scrutiny  and  control  of  both  bodies 
politic.  Does  this  temporary  interposition 
of  the  development  association  into  the  pro- 
posed enterprise,  granted  that  the  corpora- 
tion may,  during  its  intermittent  and  com- 
paratively brief  tenure,  regulate  the  giving 
of  performances  and  exhibitions;  does  that 
interposition,  we  say,  bring  the  arrangement 
within  the  condemnation  of  the  cases.  In- 
cluding those  cited  by  the  respondentsk 
which  are  undoubtedly  and  clearly  to  uie 
general  effect  that  a  public  entity  cannot  dd- 
egate  the  performance  of  its  governmental 
duty  or  functions  to  a  private  agency? 
There  are  many  dedded  cases  which  estab- 
lish a  rule  of  law  not  in  opposition  to  that 
applied  in  Egan  v.  San  fitindsco,  supra,  and 
the  other  cases  relied  upon  by  respondents, 
but  they  are  based  In  each  instance  upon  a 
state  of  facts  essentially  different  from  that 
presented  in  those  cases.  To  which  of  these 
dlffecent  lines  of  fads  is  our  present  case 
most  clearly  akin?  In  Worden  v.  (Sty  of 
New  Bedford,  131  Mass.  23,  41  Am.  Rep.  185, 
the  municipality  bad  leased  a  room  in  Ita 
city  hall  to  a  private  association  for  the 
holding  of  a  poultry  show,  upon  a  compen- 


Digitized  by 


Google 


Cat) 


jjOB  ANGELES  COUNTY  ▼.  DODGE 

(1»T  P.) 


411 


satlon  paid  for  the  ase  of  the  room,  Including 
lighting  and  heating  and  the  serrlces  of  a 
Janitor  who  was  regnlarly  In  the  employ  of 
the  city  and  under  whose  charge  the  city  hall 
was.  Through  the  negligence  of  the  Janitor 
a  person  who  was  apparently  In  attendance 
upon  the  poultry  show  was  injured,  and  suit 
was  brought  against  the  city  to  recover  for 
the  resulting  damage^    The  court  said: 

"The  city  could  not  erect  buildings  for  busi- 
ness or  speculative  purposes,  but  having  a  city 
hall,  built  in  good  faith  and  used  for  municipal 
purposes,  it  has  the  right  to  allow  it  to  be  used 
incidentally  for  other  purposes,  either  gratui- 
tously or  for  a  compensation." 

Upon  this  reasoning  a  verdict  for  the 
plalntlfr  was  sustained.  The  Supreme  Court 
of  Wisconsin  Impliedly  recognizes  the  pow- 
er of  a  municipality  to  lease  park  property 
for  other  purposes,  If  the  use  under  the 
lease  he  not  destructive  of  Its  use  for  park 
purposes.  In  passing  upon  such  a  lease  it 
was  said,  In  Gllman  v.  City  of  Milwaukee, 
55  Wis.  328,  13  N.  W.  266: 

"It  may  be  a  question  of  fact  whether  such 
use  is  inconsistent  with  its  use  for  a  park,  such 
use  being  to  some  extent  public.  If,  however, 
as  seems  to  be  implied  by  the  complaint,  such 
use  is  entirely  inconsistent  with  the  use  of 
these  grounds  for  the  purpose  of  a  public  park, 
ind  destructive  of  such  use,  then  certainly  such 
a  diversion  of  the  grounds  is  unlawful,  and  a 
lease  for  that  purpose  void." 

The  mle  we  have  In  mind  has  also  be«i  ap-: 
plied  by  the  Supreme  Court  of  the  United 
States.  In  City  of  New  Orleans  v.  Louisi- 
ana Construction  Co.,  140  U.  S.  654,  11  Sup. 
Ct  968, 35  L.  Ed.  556,  It  appears  that  a  certain 
tract  of  land  alcmg  the  Mississippi  river  had 
long  been  used  as  a  public  landing,  the  right 
to  such  use  having  been  based  upon  a  dedica- 
tion of  the  land  to  the  municipality.  The 
city  leased  the  property  to  a  private  Individ- 
ual for  a  term  of  25  years,  and  he  erected 
certain  structures  upon  It,  which  were  used 
for  the  landing  and  storage  of  sugar  and  mo- 
lasses, that  having  been  the  purpose  to 
which  the  tract  had  been  theretofore  devot- 
ed. In  passing  upon  the  validity  of  the 
lease  the  court  said: 

"The  city  has  not  undertaken  to  alienate  or 
aell  the  ground  under  the  sheds,  but  has  only 
leased  it  for  a  term  of  years,  reverting  at  the 
end  of  that  term,  with  the  sheds  built  thereon, 
to  the  city  for  the  benefit  of  the  public.  The 
ground  has  no  more  ceased  to  be  devoted  to 
the  public  use  by  the  making  of  the  lease  and 
the  erection  of  the  sheds,  than  if  the  dty  bad 
itself  buHt  and  managed  the  sheds  for  the  pro- 
motion of  commerce  and  the  benefit  of  the  city 
and  its  inhabitants." 

In  Bryant  v.  Logan,  56  W.  Va.  141,  49  S. 
B.  21,  8  Ann.  Cas.  1011,  a  similar  question 
was  under  review.  The  result  of  the  opinion 
there  rendered  Is  thus  expressed  in  the  sylla- 
bus prepared  by  the  court: 


"A  lease  for  the  term  of  1  year,  with  a  right 
to  extend  it  5  yean,  by  a  city,  of  a  part  of  a 
public  park,  to  improve  it,  and  use  it  at  times 
for  training  and  running  race  horses,  for  a  rent- 
al to  the  dty,  reserving  access  at  times  to 
the  public  for  riding  and  driving  on  the  track, 
is  not  an  unlawful  diversion  of  such  park  from 
its  legitimate  use,  and  the  lease  is  not  void." 

Before  taming  to  the  decisions  of  our  own 
state,  we  dte  other  cases  as  illustrating  the 
doctrine  upon  which  the  foregoing  quotations 
are  based:  Little  v.  City  of  Holyoke,  177 
Mass.  114,  68  N.  B.  170,  52  U  It.  A.  417;  Da- 
vis ▼.  Inhabitants  of  Rockport,  218  Massi  279, 
100  N.  E.  612,  43  L.  R,  A.  (N.  S.)  1139;  Dodge 
T.  North  E<nd  Improvement  Association,  189 
Mich.  16,  166  N.  W.  438.  Ann.  Gas.  1918B, 
485. 

[7]  In  Harter  v.  City  of  San  Jose,  141  Oal. 
659,  75  Pac.  344,  the  Supreme  Court  passed 
upon  the  validity  of  a  lease  by  a  city  to  a 
private  Individual  ot  a  portion  of  a  public 
park  for  hotel  purposes.  After  discussing 
the  question  whether  there  was  an  express 
authority  In  the  dty  Jo  make  the  lease,  the 
oonrt  upheld  the  Instrument  upon  the  broad 
general  principles  underlying  the  decisions 
from  other  states  to  which  we  have  referred 
In  our  discussion  of  this  question.  In  Egan 
T.  San  Francisco,  supra,  which  Is  relied  on 
so  strongly  by  respondents,  the  court.  In  con- 
nection with  Its  refusal  to  uphold  the  agree- 
ment then  In  suit,  says: 

"There  may,  of  course,  be  power  to  lease  pub- 
lic property,  but  the  agreement  under  consider- 
ation does  not  purport  to  be  a  lease." 

The  petitioners  and  the  respondents  are  In 
disagreement  upon  the  question  as  to  what  Is 
meant  by  this  utterance.  Without  repeating 
their  arguments  upon  that  matter,  we  are 
confident  that  the  expression  had  its  use  in 
a  consideration  of  the  principles  illustrated 
and  supported  by  the  authorities  we  have 
above  cited.  Certainly,  the  part  of  the 
statement  concerning  the  power  to  lease  has 
ample  foundation  In  those  authorities,  and 
is  well  Justified  by  them.  We  are  convinced, 
as  well,  that  the  validity  of  the  lease  agree- 
ment now  In  question  is  firmly  established 
by  them,  and  that  they,  Instead  of  Egan  v. 
San  Frandsco,  in  the  main  doctrine  present- 
ed by  it,  and  other  cases  like  It,  rule  the 
point  now  under  discussion.  The  line  of 
cases  upon  which  we  rely,  leading  up  to 
Harter  v.  San  Jose,  supra,  and  to  the  detach- 
ed expression  in  Efean  r.  San  Francisco,  es- 
tablished the  rule  that  a  dty  may  lease 
property  devoted  to  a  public  use  for  purposes 
not  Inconsistent  with  such  use  when  there  la 
no  public  need  therefor,  and  that  It  may  al- 
so lease  such  property  for  purposes  which 
conduce  to  or  aid  In  the  discharge  of  such 
public  use.  Under  the  line  of  cases  which 
we  have  already  referred  to  so  often  (Stock- 
ton Railroad  Co.  t.  City  of  Stockton,  supra. 
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anA  other  cases  dted  wltb  It),  It  Is  wltbln  the 
province  of  the  dty  legisIatlTe  body  to  de- 
termine that  Its  property  devoted  to  a  pnb- 
Ilc  nse  la  not  needed  for  such  use,  either  for 
a  limited  time,  or  as  to  a  part  of  its  acreage, 
and  to  determine  what  purposes,  to  be  ad- 
ministered by  private  agencies,  will  aid  In 
the  discharge  of  such  nse,  and  to  make  leases 
thereof  accordingly.  When  that  body  has 
solved  snch  a  question  the  courts  must  be 
satisfied  with  the  solution,  unless  it  is  plain- 
ly apparent  to  them  that  It  Is  unjustified. 

Such  a  condition  is  far  from  apparent  to 
us  in  this  instance,  and  we  now  determine 
that  the  claim  of  tbe  respondents  that  the 
dty  la  about  to  delegate  the  performance  of 
its  public  duty  to  a  private  agency  Is  un- 
founded and  imwarranted. 

The  demurrers  to  the  petitions  are  over- 
ruled, and  a  peremptory  writ  of  mandate 
win  issue  in  each  of  the  proceedings,  the  one 
requiring  the  re^Mndent  chairman  of  tbe 
board  of  supervisors  and  the  other  the  re- 
spondent mayor  to  execute  the  proposed 
lease  agreement 

We  concur:   KNIiATSON,  P.  J. ;  CRAIG,  J. 


(61  Cal.  App.  630) 

ALGUIRE  at  al.  v.  RIVERSIDE  SHEET 
METAL  WORKS.     (Civ.  3413.) 

(District   Court   of   Appeal.   Second    District, 
Division  1,  California.    Match  S,  1921.) 

1.  Appeal  and  error  «=>93l(i)— Findings  ooH' 
•trued  favorably  In  support  of  Jadgment. 

FindiDga  should  be  construed  most  favor- 
ably in  support  of  tbe  Judgment. 

2.  Sales  «=9442(2)— Measnrs  of  tfamaoes  for 
breach  of  warranty  as  to  fitness  of  heating 
plant  stated. 

In  action  for  breach  of  warranty  as  to  fit- 
ness of  heating  system  to  produce  a  sufficient 
amoimt  of  heat  for  tbe  rooms  In  plaintiff's 
buQding,  the  measure  of  damages  under  Civ. 
Code,  $$  3313,  3314,  was  the  difference  be- 
tween tiie  value  of  the  heating  system  and 
what  its  value  would  have  been  bad  it  com- 
plied with  tbe  warranty  but  if  the  plant  was 
of  no  value  whatever  for  the  purpose  contem- 
plated, tbe  measure  of  damages  would  be  the 
difference  between  the  amount  paid  therefor, 
where  that  amount  was  the  value  of  the  sys- 
tem if  it  had  answered  the  warranty,  and  the 
actual  value  of  the  different  articles  which 
entered  into  its  constnurtiMi  and  were  retain- 
ed by  plaintiffs. 

3.  Sales  «=>44l  (4)— Evidence  held  Insutllolent 
to  sustain  finding  as  to  damages  sustained 
for  breach  of  warranty. 

In  action  for  breach  of  warranty  as  to  ca- 
pacity of  heating  plant,  evidence  Md  insuffi- 
cient to  sustain  fining  as  to  the  antonnt  of 
damages  sustained. 


Appeal  from  Superior  Gonrl^  Blreralte 
County;  Pat  B.  Parker,  Judg& 

Action  by  Urban  Algulre  and  another 
against  the  Riverside  Sheet  Uetal  Worla. 
Judgment  for  plalntUfs,  and  defendant  ap- 
peals.   Reversed. 

Thomas  T.  Porteous,  of  Riverside^  for  uif- 
pellant 

Raymond  Best,  «t  Blverside^  for  respond- 
ents. 

SHAW,  J.  Defendant  appeals  from  a 
Judgment  entered  in  favor  of  plaintiffs  in 
on  action  to  recover  damages  for  the  breadti 
of  a  warranty. 

As  appears  from  tbe  complaint,  defendant, 
for  an  agreed  price  of  $576,  performed  the 
labor  and  remodeled  a  heating  system  in 
plaintiff's  rooming  house,  in  connection  with 
which  it  furnished  and  Installed  a  furnace, 
oil  burner,  oil  tanic,  grills,  coUs,  and  neces- 
sary connections,  and  guaranteed  that  the 
system  as  Installed  and  completed  would 
"produce  sufficient  heat  for  all  the  rooms  at 
present  connected  with  the  old  system,  and  to 
deliver  heat  to  these  rooms  with  the  excep- 
tion of  any  above  the  first  floor  that  may 
have  an  obstruction  in  tbe  air  pipe  or  a 
faulty  installation." 

Plaintiffs  alleged  facts  showing  a  breach 
of  tbe  warranty  in  that,  while  they  had  oper- 
ated the  heating  system — 

"in  accordance  with  the  direction  of  defendant, 
it  did  not  produce  sufficient  heat  for  all  the 
rooms  at  the  time  of  the  purchase  aforesaid 
connected  with  the  old  system  and  it  did  not 
deliver  beat  to  those  rooms,  with  the  excep- 
tion of  any  above  the  first  floor  that  may  have 
an  obstruction  in  the  air  pipe  or  a  faulty  in- 
stallation." 

Admitting  the  terms  of  the  warranty,  de- 
fendant denied  the  breach  thereof,  and  alleg- 
ed that  It  duly  performed  all  the  conditions 
of  the  contract  on  its  part  to  be  performed. 
As  to  this  issue,  the  court  made  an  adverse 
finding  to  defendant  Appellant  attacks  this 
finding,  claiming  that  it  la  not  i«8p(»slve  to 
the  issue. 

[1]  The  rule  of  law  Is  well  settled  that 
findings  should  be  construed  most  favorably 
In  support  of  the  Judgment,  and,  so  constru- 
ed, we  deem  it  aufiicient  in  form  and  sub- 
stance. 

It  la  also  contended  that  the  evidence  is 
insuffident  to  support  tbe  finding  in  that 
the  system  as  installed  was  connected  with 
a  coal  furnace  theretofore  used  by  plaintUta, 
and  appellant  dalms  that  the  guaranty  con- 
templated and  was  based  upon  the  use  of  the 
coal  furnace  In  connection  with  the  oil  fur- 
nace so  installed  by  it  Conceding  this  to 
be  true,  there  Is  evidence  tending  to  prove 
that  the  coal  furnace  was  ao  used  as  an 
auxiliary   to  the  oil   furnace  without  any 
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appredable  lesnlt  in  the  prodnctton  and  dis- 
trUmtlon  of  heat  to  the  rooms. 

It  tppean  that  idalntlffa  paid  defendant 
file  mam  of  |351  and  made  and  delivered 
their  promlasory  note  In  the  sum  of  $225 
covering  the  balance  of  the  contract  price, 
no  part  of  which  was  paid.  In  addition  to 
its  answer,  defendant  filed  what  it  designates 
a  cross-complaint  for  recovery  npoo  the 
promissory  note  so  executed  by  plaintiffs. 

Upon  these  facts,  and  having  fonnd  there 
was  a  breach  of  the  warranty,  the  court 
foond  "that  the  furnace  and  all  equipment 
furnished  by  the  defendant  to  plaintiffs  here- 
in under  the  terms  of  the  said  contract  were 
at  the  time  of  delivery  to  plaintiffs  of  the  valr 
ue  of  $265  and  no  more,"  and  "that  said  ar- 
ticles would  have  be«i  of  the  value  of  |07d  if 
they  had  answered  the  warranty  in  the  said 
contract  contained,"  thus  fixing  plaintiffs' 
damage  at  |311  less  the  amount  of  $225  speci- 
fied in  the  promissory  note;  and  as  a  con- 
clusion of  law  found  that  plaintiffs  were 
entitled  to  recover  Judgment  for  $86. 

[2,3]  The  law  aa  to  damages  which  may 
tw  recovered  in  a  case  of  this  kind  is  declared 
In  Oie  CSvlI  Code  as  follows: 

"The  detriment  caused  by  the  breach  of  a 
warranty  of  the  quality  of  personal  property 
is  deemed  to  be  the  excess,  if  any,  of  the  val- 
ue wldch  the  property  would  have  had  at  the 
time  to  which  the  warranty  referred,  if  it  had 
been  corniced  with,  over  its  actual  value  at 
that  time."     Section  3313. 

'^Hie  detriment  caused  by  the  breach  of  a 
warranty,  of  the  fitness  of  an  article  of  per- 
sonal j>roperty  for  a  particular  purpose  is 
deemed  to  be  that  which  is  defined  by  the  last 
section,  together  with  a  fair  compensation  for 
the  loss  incurred  by  an  effort  in  good  faith  to 
nae  it  for  such  purpose."     Section  3314. 

nie  warranty  in  Question  was  as  to  the 
fitness  of  the  heating  system  for  the  purpose 
of  producing  and  distributing  a  sufficient 
•mount  of  heat  for  the  rooms  In  plaintiffs' 
building,  and  under  the  above  sections  of  the 
Code  the  harden  was  upon  plaintiffs  not 
only  to  show  a  breach  of  the  contract,  but 
the  difference  In  the  value  of  the  heating 
system  for  the  particular  purpose  for  which 
it  was  Intended  and  its  actual  value  at  the 
time  when  delivered  to  them  (Scurlch  v. 
Byan,  14  Cal.  App.  750,  113  Pac.  123;  Vol. 
80  Am.  &  £kig.  Bncyc.  of  Lew,  p.  231),  and 
this  can  be  done  only  by  evidence  of  facta 
and  figures  from  which  the  amount  of  dam- 
age can  be  determined.  As  alleged  in  the 
cranplatnt,  the  furnace,  burner,  tank,  grills, 
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colls,  and  necessary  connectlonB  were  at  the 
time  of  delivery  to  plaintiffs  of  the  value  of 
only  $50.  This  allegation  was  denied,  and 
the  only  evidence  which  the  record  discloses 
as  having  been  produced  in  support  of  the 
allegation  was  the  testimony  of  William 
Copley,  who  testified  that  the  value  of  the 
castings  of  the  furnace  was  $90,  and  that 
the  oil  burner  installed  therewith  was  of 
the  value  of  $125,  making  a  total  of  $215  for 
these  two  articles.    He  farther  stated: 

"There  were  a  great  many  things  connected 
with  the  furnace  besides  the  mere  castings; 
that  the  furnace  did  not  constitute  half  the 
labor  or  anything,  or  half  the  price  of  the 
job;  that  there  was  a  brick-set  furnace  which 
cost  a  lot  of  money,  and  a  hot-air  coU  in  the 
furnace." 

In  addition  to  this  testimony,  it  is  alleged 
In  the  complaint  that,  other  than  the  furnace 
and  oil  burner,  defendant  furnished  and  in- 
stalled an  oil  tank,  grills,  coils,  and  necessary 
connections,  title  to  all  of  which  was  adjudg- 
ed to  plaintiffs,  and  as  to  the  character  or 
value  of  which  not  a  scintilla  of  evidence 
was  offered.  Moreover,  the  court  was  left 
entirely  to  conjecture  as  to  what  constituted 
the  "necessary  connections"  mentioned  in  the 
complaint  If  the  heating  system  as  install- 
ed was  of  less  value  to  plaintiffs  than  the 
amount  which  they  agreed  to  pay,  then  the 
difference  in  its  value  as  a  heating  system 
and  what  it  would  have  been  had  it  complied 
with  the  warranty,  would  constitute  plain- 
tiffs' damage.  If,  on  the  other  hand,  it  was 
of  no  value  whatever  for  the  purpose  con- 
templated, then  the  difference  between  $o76 
paid  therefor  and  the  actual  value  of  the 
different  articles  which  entered  into  its  con- 
struction and  retained  by  plaintiffs,  would 
constitute  their  damage.  While  In  fixing  the 
actual  value  of  the  articles  the  court,  in 
addition  to  the  $215  fixed  by  Copley  as  the 
value  of  the  furnace  and  burner,  charged 
plaintiffs  with  the  farther  sum  of  $50,  there 
is  no  evidence  upon  which  to  base  such  a 
charge.  If  intended  to  cover  the  value  of 
"the  oil  tank,  grills,  colls,  and  necessary 
connections,"  as  to  which  no  evidence  was 
offered,  the  finding  must  be  deemed  based 
upon  the  merest  conjecture,  and  not  upon 
proof  of  facts,  without  which  the  damage 
could  not  be  estimated. 

The  Judgment  is  reversed. 

We  concnr:  OONRHIY,  P.  J.;  JAMBS,  J. 
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(El  Cal.  App.  606) 

CALIFORNIA   NAT. 
O'BRIEN  et  al. 


SUPPLY  CO. 

(Civ.  3240.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  March  1,  1921.  Hear- 
ing Denied  by  Supreme  Court  April  28, 1921.) 

1.  Appeal  and  error  9=9762--ContMtion  made 
on  recant  deolelon  properly  urged  In  reply 
brief. 

A  contention,  based  on  a  decision  of  the  Su- 
preme Court  rendered  since  the  submission  of 
appeal,  will  be  considered  by  the  appellate 
conrt,  where  urged  in  reply  brief  though  not  in 
original  brief. 

2.  Corporatlone  «s>244(7)  —  Transferees  of 
watered  atock,  unaware  thereof,  not  liable  to 
creditors  extending  credit  on  faJtb  of  the  flcti- 
tlous  capitalization. 

Where  a  corporation  issued  atock  for  prop- 
erty grossly  or  fraudulently  oTervalued,  trans- 
ferees of  such  stock,  who  did  not  participate  in 
the  transaction,  and  took  their  stock  unaware 
thereof,  are  not  liable  to  corporate  creditors, 
who  extended  credit  on  faith  of  the  fictitious 
capitalization. 

3.  Pleading  «=>403(2)— Averments  in  answer 
not  admission  so  as  to  supply  omissions  in 
complaint. 

Where  the  Supreme  CJourt  did  not  deter- 
mine until  after  submission  of  appeal  that 
transferees  of  so-called  watered  stock  are  not 
liable  to  creditors  unless  they  took  with  knowl- 
edge, held  that  allegations  in  the  answers  of 
stockholders,  sued  by  a  creditor  of  the  corpo- 
ration which  had  taken  propert?  at  a  gross 
overvaluation,  should  not  be  deemed  admissions 
that  the  stockholders  took  with  knowledge, 
judgment  for  the  creditor  supplying  the  com- 
plaint, plaintiff  having  neither  alleged  nor  prov- 
ed that  fact 

4.  Corporations  €=»240(l)  —  Creditor  who 
knows  of  overvaluation  of  property  taken  for 
stock  cannot  recover  from  stockholders. 

Though  property  was  received  in  exchange 
for  corporate  stock  at  a  fictitious  or  fraudulent 
overvaluation,  a  creditor,  who  knew  of  the 
overvaluation,  cannot  recover  from  stockhold- 
ers, for  the  recovery  is  baaed  on  principles  of 
fraud,  and  a  creditor  who  knew  of  the  over- 
valuation was  in  no  wise  defrauded. 

5.  Corporations  ^=>240(i)  —  One  extending 
credit  on  faith  of  llotltlous  capitalization  may 
recover  despite  eonstructlve  notice. 

One  who  extends  credit  to  a  corporation  in 
reliance  on  fictitious  capitalization,  property 
having  been  exchanged  for  stock  at  a  gross 
overvaluation,  may  recover,  notwithstanding  he 
had  constructive  knowledge  of  the  facts,  and  by 
diligent  inquiry  might  have  ascertained  the 
overvaluation. 

6.  Corporations  «=»27 1— Whether  creditor  was 
deceived  by  fraudulent  capitalization,  question 
offset. 

Whether  a  creditor  was  deceived  by  ficti- 
tious capitalization,  property  having  been  ex- 
changed for  stock  at  a  gross  overvaluation,  is 
a  question  of  fact. 


7.  Corporations  «=»27 1 —Findings  as  to  c«u- 
structlve  notice  and  credit  on  faith  of  flctl- 
tlous  capital  held  not  Inconsistent. 

In  an  action  by  a  corporate  creditor  against 
stockholders,  where  he  asserted  that  property 
was  received  under  gross  and  fraudulent  over- 
valuation, a  finding  that  the  creditor  relied  on 
the  fictitious  capitalization  is  not  nullified  by 
a  further  finding  that  he  had  knowledge  of 
facts  sufficient  to  put  him  on  inquiry,  and  that 
by  diligence  he  might  have  discovered  the 
fictitious  capitalisation. 

8.  Corporations  €=>232(3)— Stock  held  to  be 
based  on  flotitlous  capital,  and  not  issued  by 
falling  corporation. 

Where  stock  of  corporation  was  given  pro- 
motor  in  exchange  for  property  grossly  over- 
valued; and  he  returned  a  portion  to  the  treas- 
ury, the  shares,  when  issued,  cannot  be  deem- 
e.1  the  shares  of  an  insolvent  corporation,  or 
one  whose  capital  was  impaired,  but  must  be 
deemed  stock  issued  in  pursuance  of  the  original 
scheme  of  the  promoters  to  create  a  fictitioas 
capitaL 

9.  Corporations  ig=»g9(2)— No  exeeption  as  t» 
mining  or  oil  and  gas  companies  permitting 
flotitlous  capitalization. 

There  is  no  exception  in  favor  of  mining  or 
oil  and  gas  companies  allowing  them  to  accept 
property  in  lieu  of  stock  at  a  fictitious  over- 
valuation. 

10.  Appeal  and  error  «s>843 (3) —Particular 
questions  of  fact  not  reviewed,  where  cause 
is  remanded. 

Where  judgment  must  be  reversed  and 
cause  remanded  the  question  of  sufficiency  of 
the  evidence  to  establish  a  particular  fact  will 
not  be  determined,  as  the  evidence  migiit  not 
be  the  same  on  retrial. 

11.  Corporations  «s>l70,  174  —  Relation  of 
stockhoidsr  is  one  of  contract,  and  exists  only 
when  party  expressly  or  impliedly  consents. 

The  relation  of  stockholder  to  a  corpora- 
tion is  one  of  contract,  and  exists  only  when 
a  party  expressly  consents  to  become  a  stock- 
holder, or  his  conduct  is  such  that  his  consent 
can  be  implied,  and  he  cannot  be  made  a  stock- 
holder merely  because  some  corporate  officer 
has  entered  his  name  on  the  books  as  sndi, 
and  caused  atock  to  be  issued  in  his  name. 

12.  Corporations  «=>i70— One  cannot  become 
corporate  stockholder  by  ratlflcatico  uniesa 
there  is  meeting  of  the  minds. 

Ordinarily,  ratification,  like  a  contract,  in- 
cludes within  it  an  intention,  and  one  to  whom 
corporate  stock  was  issued  without  his  author- 
ity, does  not  become  a  stockholder  by  ratifica- 
tion, unless  it  clearly 'appears  that  there  was 
some  conscious  snd  intended  approval  of  the 
issuance  of  the  stock  in  his  name. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  P.  Shortall,  Judge. 

Action  by  the  California  National  Supply 
Company,  a  corporation,  against  Robert  F. 
O'Brien  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed  as  to 


•ssFor  other  cases  see  sam*  topic  sad  KBY-NUMBSR  in  all  Key-Numbered  Dlsests  and  IndexM 


Digitized  by 


Google 


CaL) 


CAIiEFOKNIA  NAT.  SUPPLT  CXJ.  t.  O'BRIEK 
(1»T  P.) 


416 


defendant  O'Brien,  and  as  to  other  defend- 
anta  reversed,  with  directions. 

W.  N.  Goodwin,  John  A.  Powell,  and  Good- 
win ft  Morgrage,  all  of  Los  Angeles,  for  ap- 
pellants O'Brien  and  others. 

C.  O.  Mlshler,  of  Los  Angeles,  for  appel- 
lants C.  H.  Post  and  others. 

Haas  ft  IXumlgan  and  J.  3.  Wilson,  all  of 
Los  Angeles,  for  apiKllants  May  and  Dins- 
more. 

Hanson,  Hackler  &  Heatb,  of  Los  Angeles, 
for  appellant  J.  P.  C!onse. 

E.  W.  MUler  and  FUnt  ft  Mackay,  aU  of 
Los  Angeles,  for  respondent 

FINLATSON,  P.  J.  Plaintiff,  a  judgment 
creditor  of  the  Panama  OU  Company,  a  Cal- 
ifornia corporation,  brought  this  action 
against  certain  of  the  stockholders  of  that 
company  to  collect  what  are  claimed  to  be 
the  unpaid  balances  on  the  par  yalue  of 
tbdr  shares.  Plaintiff  bad  judgment  and  de- 
fendants appeal. 

In  so  far  as  is  material  to  our  Inquiry,  the 
case,  as  disclosed  by  Q\e  findings  of  the  trial 
court,  is  substantially  this:  The  Panama  Oil 
Company  was  incorporated  with  an  author- 
ized capital  stock  of  $2,000,000,  divided  into 
2,000,000  shares  of  the  par  value  of  $1  each. 
At  the  first  meeting  of  the  board  of  directors, 
held  May  24,  1912,  J.  B.  Hedrick,  the  presi- 
dent of  the  company  and  a  leading  spirit  in 
its  incorporation  and  organisation,  presented 
to  the  board  a  written  offer  to  convey  to  the 
corporation  certain  properties,  consisting  of 
a  lease  of  certain  land  supposed  to  be  (rfl- 
bearing,  certain  shares  of  stock  of  the  Day- 
break Oil  Company,  and  an  option  to  pur- 
chase certain  shares  of  stock  of  the  Midnight 
Oil  Company,  for  the  snm  of  $2,000,000,  to 
be  paid  by  dellvary  of  the  company's  2,000,- 
000  shares  to  Hedrick  or  his  order — the 
shares  to  be  issued  as  fully  paid.  This  offer 
was  accepted  by  the  board  and  Hedrick 
thereupon  transferred  the  properties  to  the 
•'oiporatlon.  Three  days  later,  viz.  May  27, 
1912,  Hedrick  delivered  to  the  company  a 
written  order  wherein  he  directed  the  corpo- 
ration to  Issue  to  himself  1,000,000  of  Its 
2,000,000  shares  of  capital  stock,  and  the  re- 
maining million  to  certain  of  these  defend- 
ants. Thereupon  a  certificate  for  1,000,000 
shares  was  issued  to  Hedrick  himself,  and, 
at  the  same  time,  certificates  were  issued  to 
such  of  these  defendants  as  were  designated 
by  Hedrick  in  his  order  on  the  company. 
Cta  the  same  day  a  written  agreement  was 
entered  into  between  Hedrick  and  the  corix)- 
ration  whereby  the  former  agreed  to  return 
to  the  company,  to  be  held  by  it  in  trust, 
the  1,000,000  shares  that  had  been  issued 
to  him,  to  be  disposed  of  by  the  corporation 
for  the  benefit  of  its  stockholders  "with  a 
view  to  securing  the  necessary  funds  with 
which  to  carry  on  the  business  of  said  Pan- 
ama CU  Company,  and  provide  a  working  cap- 


ital therefor."  Hedrick  thereupon  Indorsed 
and  surrendered  the  certificate  for  the  1,000,- 
000  shares  that  had  been  issued  to  him,  and 
a  new  certificate  was  issued,  certifying  that 
the  "treasury"  of  the  corporation  Is  the  own- 
er of  the  1,000,000  shares.  The  findings  of 
the  lower  court  refer  to  the  1,000,000  shares 
so  returned  by  Hedrick  to  the  corporation  as 
"trust  fund  stock,"  also  as  "treasury  stock." 
Subsequently  shares  of  this  "trust  fund"  or 
"treasury"  stock  were  issued  to  certain  of 
the  defendants  for  sums  considerably  less 
than  the  par  value. 

The  actual  value  of  the  properties  trans- 
ferred by  Hedrick  to  the  Panama  Oil  Com- 
pany in  exchange  for  all  of  Its  2,000,000 
shares  of  capital  stock  was  $600,000,  and  no 
more.  The  lower  court  found  that  Hedrick 
and  the  directors  of  the  Panama  Oil  Com- 
pany knew  that  the  properties  received  by 
the  corporation  In  exchange  for  its  2,000,000 
shares  did  not  exceed  $500,000  at  the  date  of 
the  exchange,  and  that  they  caused  the  2,000,- 
000  shares  to  be  issued  "with  the  intent  to 
have  them  appear  to  have  been  fully  paid 
for  upon  their  being  Issued  by  said  corpo- 
ration." 

Thereafter  plaintiff  sold  and  delivered  to 
the  Panama  Oil  Company  certain  goods, 
wares,  and  merchandise,  for  the  value  where- 
of It  subsequently  obtained  Judgment  against 
that  corporation — a  Judgment  for  $8,050.56. 
The  Daybreak  Oil  Company,  all  of  whose 
issued  capital  stock  was  taken  over  by  the 
Panama  Oil  Company  shortly  after  the  let- 
ter's organization,  was  indebted  to  plaintiff 
in  the  sum  of  $21,978.31.  The  Panama  Oil 
Company  assumed  this  indebtedness,  and 
gav0  to  plaintiff  its  promissory  notes  there- 
for. These  notes  were  not  paid  when  they 
fell  due,  and  plaintiff,  accordingly,  instituted 
an  action  thereon,  obtaining  a  Judgment 
against  the  Panama  Oil  Company  for  $26,- 
561.63.  Ezecntion  having  been  issued  upon 
each  of  these  two  Judgments  and  returned 
nulla  bona,  plaintiff  brought  this  action 
against  the  stockholders  of  the  Panama  Oil 
Company  to  make  good  its  two  Judgmaits 
out  of  what  it  claims  to  be  the  unpaid  bal- 
ances on  the  par  value  of  their  shares. 

At  each  of  the  times  when  It  extended 
credit  to  the  Panama  Oil  Company,  which 
was  subsequent  to  the  issuance  of  the  2,000,- 
000  shares  to  Hedrick  or  his  order,  plaintiff 
had  no  actual  knowledge  of  the  facts  and 
circumstances  under  which  the  2,000,000 
shares  had  been  issued  in  exchange  for  prop- 
erties of  the  value  of  $500,000.  Neither  the 
Panama  Oil  Company  nor  its  officers  nor  any 
person  made  any  actual  disclosure  to  plain- 
tiff of  the  difference  between  the  par  value 
of  the  2,000,000  shares  and  the  value  of  the 
properties  received  in  exchange  therefor; 
nor  did  plaintiff  give  credit  to  the  Panama 
Oil  Company  with  any  actual  knowledge  of 
any  such  difference  in  valuation.  So  the 
trial  court  foimd.    In  addition  to  the  findings. 
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thus  sbowtng  that  plaintiff  bad  no  actual 
knowledge  of  tbe  fraudulent  transaction 
whereby  shares  of  the  par  value  of  $2,000,- 
000  were  Issued  for  prcqiertles  worth  but 
$500,000,  the  trial  court  further  found  that 
at  the  times  when  It  extended  credit  to  the 
Panama  Oil  Company  plaintiff  and  Ita  officers 
and  agents  "had  knowledge  of  facts  and  cir- 
cumstances sufficient  to  put  It  and  them  up- 
on Inquiry  as  to  conditions  and  circumstanc- 
es attending  the  Issuance  of  all  of  the  cap- 
ital stock  of  tbe  Panama  Oil  Company  on 
May  24,  1012,  as  in  ttaese  findings  herein- 
above fully  set  forth,  and  tbe  execution  by 
J.  B.  Hedrlck  of  tbe  contract  dated  May  27, 
1912,  *  *  *  and  that  had  plaintiff  and 
its  officers  and  agents  prosecuted  such  in- 
qulry  it  and  they  would  have  learned  all  of 
tbe  facts  concerning  tbe  issuance  of  said 
stock  and  tbe  acquisition  of  said  properties 
by  the  Panama  Oil  Company,  •  •  *  and 
such  knowledge  would  have  been  acquired  by 
it  prior  to  tbe  time  it  advanced  the  afore- 
said credit  to  the  Panama  Oil  Company." 

The  four  points  made  by  appellants  in 
their  opening  briefs  are:  (1)  According  to 
tbe  trial  court's  findings,  plaintiff  had  con- 
structive notice  of  all  the  facts  and  drcnm- 
stances  under  which  shares  of  the  par  value 
of  $2,000,000  were  issued  as  folly  paid  in  ex- 
change for  properties  of  the  value  of  $500,- 
000 ;  such  constructive  notice,  so  It  is  claim- 
ed, was  equivalent  to  actual  notice;  there- 
fore it  must  be  held,  as  a  matter  of  law,  that 
plaintiff  did  not  extend  credit  to  the  Panama 
Oil  Company  in  reliance  upon  any  presiunp- 
tion  that  tbe  full  par  value  of  the  2,000,000 
shares  bad  been  or  would  be-^  received  by 
the  corporation.  (2)  Those  defendants  who 
bold  shares  issued  from  what  tbe  court  in  Its 
findings  denominated  "trust  fund"  or  "treas- 
ury" stock — the  1,000,000  shares  that  were 
redelivered  to  tbe  corporation  by  Hedi^ck 
and  later  Issued  as  from  its  treasury — cannot 
be  held  liable  because,  so  it  is  claimed,  those 
shares  were  issued  from  the  treasury  of  the 
corporation  for  their  fair  market  value  to  en- 
able the  corporation  to  prosecute  its  business 
and  devel<4>  its  properties.  Hence^  it  is  ar- 
gued, those  shares  are  within  tbe  doctrine 
enunciated -in  such  cases  as  Clark  v.  Bever, 
189  U.  S.  96,  11  Sup.  Ct  46S,  35  L.  Ed.  88; 
Fogg  V.  Blair,  139  U,  a  U8,  11  Sup.  OL  476, 
S5  L.  Ed.  104;  Handley  t.  Stutz,  139  U.  S. 
417,  U  Sup.  Ct  630,  8S  li.  E».  227 ;  and  3,  F. 
Imcey  Co.  T.  McHuUen,  178  CaL  425,  173 
Pac.  1000.  (3)  The  case  is  within  tbe  rule  of 
tbe  South  Mountain  Mining  Co.  Case  (D.  G.) 
6  Fed.  403,  wherein  it  was  held,  in  effect,  that 
tbe  stockholders  of  a  mining  corporation  are 
not  liable  to  tbe  corporation's  Judgment  cred- 
itors even  though  their  shares  were  issued  as 
folly  paid  In  exdiange  for  mining  properties 
takai  at  an  overvaluation.  (4)  The  evidence 
Is  insufficient  to  support  the  finding  that  de- 
fendant Wilbert  Morgrage  is  the  owner  of 
duures  of  tbe  capital  stock  of  tbe  Panama  QU 


Company,  and  as  sutih  liable  to  Judgmoit 
creditors  of  the  corporatlm  for  tbe  unpaid 
balance  of  tbe  par  value  of  the  shares  stand- 
ing on  the  books  of  the  company  in  bis  name. 

[1]  The  foregoing  are  the  only  points  made 
for  reversal  in  appellants'  opening  brlefB. 
Since  the  first  submission  of  tbe  case,  hoiw- 
ever,  appellants,  by  letter  addressed  to  the 
court,  and,  later,  by  oral  argument,  have 
made  an  additional  point,  presently  to  be 
considered — a  point  based  upon  tbe  decision 
of  the  Supreme  Court  in  the  case  of  Bhode 
V.  Dock-Hop  Co.,  194  Pac.  11,  banded  down 
by  that  court  some  time  after  the  first  sub- 
mission of  this  case.  Under  the  circumstanc- 
es, there  was,  we  think,  good  reason  for  ap- 
pellants' failure  to  make  this  point  in  their 
opening  briefs,  and  we,  therefore,  are  of  tbe 
opinion  that  it  is  within  the  exception  men- 
tioned in  Hibemla  Sav.  &  L.  Soc.  v.  Fam- 
ham,  153  Cal.  584,  96  Pac.  9, 126  Am.  St  B^. 
129,  and  that  the  point  should  be  considered. 

[2]  Passing  now  to  a  consideration  of  ap- 
pellants' five  points:  Wb  shall  address  oar* 
selves  to  the  point  last  mentioned,  sinoe  it 
seems  to  be  tbe  one  that  neeessitates  a  re- 
versal of  tbe  Judgment  And  since  tbe  four 
IMlnts  raised  In  appellants'  opening  briefs 
present  questions  that  will  arise  on  a  re- 
trial, it  becomes  our  duty  likewise  to  pass 
upon  those  questions  for  tbe  guidance  of 
court  and  counsel. 

1-  In  Bhode  v.  Dock-Hop  Ca,  194  Pac.  11, 
it  is  held,  for  tbe  first  time  in  this  state,  that 
where  Bto<dc  is  Issued  as  fuUy  paid  In  ex- 
change for  property  grossly  or  fraudulently 
overvalued  (commonly  known  as  watered 
stock),  a  transferee  ot  such  stock,  who  did 
not  participate  in  the  transaction  whereby  It 
was  originally  issued,  and  who  took  bis  stock 
unaware  of  the  character  of  that  transac- 
tion, is  not  liable  to  a  Judgment  creditor  of 
the  corporation  for  any  part  of  the  differoioe 
between  the  par  value  of  the  stock  and  the 
actual  value  of  the  property  exchanged  there- 
for ;  and,  further,  that  it  is  incumbent  upon 
the  plaintiff.  In  an  action  by  a  Judgment 
creditor  against  a  transferee  of  such  wa- 
tered stock,  to  allege  in  his  complaint  and 
prove  at  the  trial  that  such  transferee,  qrboi 
he  acquired  his  stock,  was  fairly  chargeable 
with  knowledge  of  the  fraudulent  transac- 
tion whereby  tbe  stock.  Issued  as  fuUy  paid, 
was  issued  in  exchange  for  the  overvalued 
property. 

In  tbe  instant  case  all  of  tbe  defoidant 
stockholders,  with  the  exception  of  tbe  de- 
fendant Bobert  F.  O'Brien,  appear  to  be 
within  the  reason  of  the  rule  announced  in 
the  Rhode  Case,  irrespective  of  whether  tech- 
nically they  are  "transferees"  or  not  And 
if  within  the  reason  of  -the  rule,  then  saCh 
defendants  must  be  held  to  be  within  tbe  rule 
itself.  Civ.  Code,  f  3511.  The-  reason  for 
the  rule  enunciated  in  the  Bhode  Case  is 
substantially  this:  Where  a  person  acqulrea 
and  accepts  stock  which  parp(HrtB  to  b6  taUj 
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paid,  but  whlcb,  In  fact,  la  not,  L  e.,  vbere 
the  stock  has  been  watered,  the  liability  ot 
the  stockholder  to  a  Judgment  creditor  of  the 
corporation  Is  grounded  on  fraud,  actual  or 
constructive;  the  liability  exists  by  virtue 
of  tbe  principle  that  one  giving  credit  to  a 
coriKjratloD  la  entitled  to  rely  upon  its  osten- 
idble  capitalization  as  the  basis  for  the  credit 
given,  and  when  the  corporation  Issues 
watered  stock,  thereby  creating  the  appear- 
ance of  a  capitalization  in  excess  of  its  real 
assets,  the  transaction  necessarily  Involves 
the  misleading  of  subsequent  creditors ;  and 
the  transaction,  therefore,  whether  done  with 
that  purpose  actually  in  mind  or  not.  Is  at 
least  a  constructive  fraud  upon  such  cred- 
itors. It  thus  wQl  be  seal  that  a  stockhold- 
er's llablUtT  to  a  Judgment  creditor  of  the 
corporation  la  based,  not  upon  his  relation  to 
the  corporation  as  a  stockholder,  but  upon  a 
fraudulent  transaction — a  fraudulent  device 
to  evade  the  law  and  defeat  its  useful  and 
wholesome  requirements.  It  follows,  there- 
fore, that  because  fraud,  actual  or  construc- 
tive. Is  the  basis  of  the  stockholder's  11a- 
blll^  one  who  did  not  participate  in  the  orig- 
inal fraudulent  transaction,  or  who  acquired 
bis  stock  in  ignorance  of  that  transactlom, 
and  who  Is  not  fairly  chargeable  with  knowl- 
edge thereof,  taking  his  stock  in  the  bona 
flde  belief  that  It  bad  been  fully  paid  tot, 
cannot  be  held  liable. 

In  tbe  case  before  us  the  Immediate  parties 
to  tbe  original  fraudulent  transaction — 
fraudulent  In  Its  purpose  and  effect,  In  so 
far  as  it  created  an  ostensible  capitalization 
of  the  Panama  Oil  Company  In  excess  of  its 
Teal  assets — were  Hedrlck,  on  the  one  hand, 
and,  on  tbe  other  hand,  the  corporation  itself 
and  Its  seven  directors,  one  of  whom  was  tbe 
defendant  O'Brien.^  Wltb  tbe  exception  of 
O'Brien  It  does  not  appear  that  any  of  tbe 
defendants  was  directly  a  party  to,  or  partic- 
ipated in,  tbe  original  fraudulent  transac- 
tion. It  follows,  therefore,  tbat,  with  the  ex- 
ception of  O'Brien,  none  of  tbe  defendants 
■bonld  be  held  liable  unless  It  can  be  alleged 
and  proved  that  he  or  she  acquired  bis  or 
ber  stock  under  such  circumstances  as  to 
make  bim  or  ber  fairly  chargeable  with 
knowledge  of  tbe  ftaad  with  which  tbe  orig- 
inal transaction  was  infected.  The  complaint 
la  wholly  void  of  any  allegation  purporting 
to  connect  any  of  the  defendants  with  knowl- 
edge of  the  fraudnlent  transaction  that  re- 
•nlted  In  the  Issuance  of  tbe  watered  stock, 
although  demurrers,  general  and  special, 
were  Interposed  and  overruled. 

[3]  It  Is  claimed  by  respondent  tbat  cer- 
tain averments  In  the  answers  of  some  of  tbe 
defoidants,  np<m  which  the  court  made  find- 
ings favorable  to  plalntUT  and  responsive  to 
13ie  lasoM  tboreby  tendered,  are  sufficient  to 
nvply  fbe  averment,  omitted  ttom  tbe  oom- 
Idalnt,  that  defendants  had  knowledge  of  tbe 
nature  of  tbe  original  fraudulent  transaction. 
Vb»  answer  of  tbe  defendants  Webb,  Fisher, 
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abd  Levy  may  be  taken  as  a  sample.  After 
denying  that  they  are  the  owners  of  any 
shares  of  stock  in  the  Panama  Oil  Company, 
the  answer  filed  by  the  defendants  Webb, 
Fisher,  and  Levy  alleges  that  tbey  are  inno- 
cent pledge  holders  for  value  and  In  good 
faith,  "and  without  notice  of  any  amount  due 
or  to  become  due  upon  the  shares  of  stock  of 
said  corporation,  •  •  •  and  without  no- 
tice of  any  claim  of  plaintiff  against  defend- 
ants or  any  of  them,  and  without  notice  of 
any  amount  due  or  claimed  to  be  due  for  un- 
paid subscriptionB.''  We  do  not  think  tbat 
these  affirmative  averments  In  the  answer  of 
Webb,  Fisher,  and  Levy  were  intended  to  be, 
or  were  ever  understood  by  any  of  the  parties 
to  be,  tile  equivalent  of  ah  allegation  that, 
when  tbey  acquired  their  stock,  those  defend- 
ants had  knowledge  of  tbe  nature  of  tbe 
fraudulent  transaction  pursuant  to  which  the 
2,000,000  shares  were  originally  issued — 1,- 
000,000  to  Hedrick  himself  (subsequently 
transferred  to  tbe  treasury  of  the  corpora- 
tion), and  the  remainder  to  persons  designat- 
ed by  Hedrick.  This  conclusion  is  fortified 
by  tbe  consideration  that  it  is  fairly  apparent 
from  the  record  that  neither  court  nor  coun- 
sel ever  had  In  mind  the  difference  between 
the  liability  of  a  subscriber  who  was  a  party 
to  tbe  original  fraudulent  transaction  and 
that  of  a  transferee  of  such  subscriber.  In- 
deed, counsel  for  respondent  expressly  con- 
cede that  tbe  case' was  neither  tried  nor  de- 
cided, nor  were  any  of  the  briefs  written, 
with  the  doctrine  of  tbe  Rhode  Case  in  mind, 
or  with  the  idea  tbat  the  law  is  as  there  de- 
clared, or  tbat  It  is  applicable  to  tbe  present 
case.  Tbe  answer  of  the  defendant  Gouae, 
as  well  as  tbat  of  tbe  defendants  Dlnsmore 
and  wife,  presents  the  Issue  of  knowledge 
somewhat  more  directly  and  explicitly  than 
does  that  of  tbe  defendants  Webb,  Fisher, 
and  Levy.  But  regardless  of  what  construc- 
tion may  fairly  be  placed  upon  the  averments 
in  any  of  the  answers  respecting  defendants' 
knowledge  of  tbe  original  fraudulent  trans- 
action between  Hedrick  and  tbe  corporation, 
we  think  tbat  where,  as  here,  it  la  fairly  ap- 
parent that  nether  court  nor  counsel  ever 
had  in  mind  the  difference  between  the  lia- 
bility of  those  who  were  parties  to  the  orig- 
inal fraudulent  device  and  tbat  of  subsequent 
stockholders  acquiring  their  stock  without 
notice  thereof,  a  new  trial,  where  tbat  dis- 
tinction is  observed,  is  desirable,  and  that  in 
such  case  tbe  affirmative  averments  of  tbe 
answers  should  not  be  deemed  to  supply  tbe 
omission  of  a  necessary  allegation  in  the 
complaint  It  would  shock  all  sense  of  Jus- 
tice to  permit  an  averment  In  the  answers  to 
relieve  plaintiff  from  tbe  effect  of  its  failure 
to  make  an  essential  allegatlcxi  In  Its  com- 
plaint, when  no  party  to  the  action,  not  evoi 
the  plalntUt  itself,  ever  gave  to  such  aver^ 
ment  in  the  answers  the  valne  or  tf  ect  tbat 
would  have  been  given  it  by  all  the  parties 
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had  the  averment  been  pleaded  by  the  plain- 
tiff in  its  complaint  with  the  Intent  and  pur- 
pose that  that  party  now  seeks  to  attribute  to 
it  as  it  is  pleaded  in  certain  of  the  answers. 
Onr  conclusion  that  a  new  trial  should  be 
had,  and  plaintiff  be  permitted  to  amend  its 
complaint,  should  it  be  so  advised,  accords 
with  what  was  said  by  Mr.  Justice  Wilbur  in 
the  opinion  filed  by  lilm  in  the  Rhode  Case: 

"I  think,"  says  Mr.  Justice  Wilbur,  "that  the 
finding  that  Knapp  was  the  agent  of  the  de- 
fendants in  purchasing  the  capital  stock  is  suffi- 
ciently sustained  by  the  evidence  and  the  infer- 
ences properly  dedudble  therefrom.  In  view 
of  the  fact,  however,  that  the  finding  is  a  gen- 
eral one,  and  that  it  is  fairly  apparent  from 
the  record  that  neither  court  nor  counsel  had 
in  mind  the  difference  between  the  liability  of 
the  subscribers  and  transferees  for  the  unpaid 
subscriptions  resulting  from  the  overvaluation 
of  the  property  received  in  exchange  there- 
for, I  am  satisfied  that  a  new  trial,  where  that 
distinction  is  observed,  is  desirable." 

For  these  reasons  we  are  satisfied  that, 
except  as  to  the  defendant  O'Brien,  who 
unquestionably  was  a  party  to  the  original 
fraudulent  transaction,  the  Judgment  should 
be  reversed  with  leave  to  plaintiff,  should  it 
be  so  advised,  to  amend  its  complaint  to  con- 
form to  the  rule  enunciated  in  the  Rhode 
Oase. 

[4]  2.  It  cannot  be  held,  as  a  matter  of 
law,  that  the  finding  that  plaintiff  had  knowl- 
edge of  facts  sufficient  to  put  It  upon  inquiry 
respecting  the  fraudulent  issue  of  the  2,000,- 
000  shares  of  overvalued  properties  counter- 
acted the  trial  court's  other  finding  that 
plaintiff  extended  credit  to  the  Panama  Oil 
Company  without  any  actual  knowledge  of 
that  fraudulent  stock  transaction.  There 
are,  it  is  true,  some  loose  expressions  used 
by  certain  of  the  text-writers  to  the  effect 
that  the  issuance  of  watered  stock  Is  binding 
as  against  subsequent  creditors  with  con- 
structive notice  of -the  facts.  But  no  case 
squarely  in  point  has  been  called  to  our 
attention;  and  we  thhak  that,  on  principle, 
creditors  who  extend  credit  to  the  corpo- 
ration with  only  constructive  notice  of  the 
fraud  practiced  upon  them  are  not  necessa- 
rily precluded  from  a  recovery. 

Whether  a  recovery  from  the  stockholders 
can  be  had  by  a  creditor  who,  without  any 
actnal  knowledge  of  the  circumstances  of 
the  fraudulent  transaction  that  resulted  in 
the  Issuance  of  the  watered  stock,  had  no- 
tice, nevertheless,  of  facts  sufficient  to  put 
an  ordinarily  prudent  person  upon  Inquiry, 
that  Is,  whether  a  recovery  can  be  had  by  a 
creditor  who  had  constructive  notice  only, 
presents  a  question  that  must  be  determined 
In  accordance  with  principles  that  are  a  part 
of  the  body  of  the  law  of  fraud.  The  rea- 
son why  a  subsequent  creditor  who  has  ac- 
tual notice  of  the  real  state  of  affairs  cannot 
disturb  the  arrangement  between  the  com- 
pany and  its  stockholders  is  that  one  who  has 


such  notice  cannot  Claim  that  he  was  de- 
ceived by  the  false  representation  as  to  the 
amount  of  cajrftal  avallaUe  for,  the  satis- 
faction of  the  c(Hnpany'B  debts.  The  capital 
of  a  corporation  is  the  basis  of  its  credit 
It  Is  a  substitute  for  the  individual  liability 
of  those  who  own  its  stock.  Persons  deal 
with  the  corporation  and  give  it  credit  on 
the  faith  of  its  ostensible  capital — on  the 
strength  of  the  appearances  created  by  its 
articles  of  Incorporation  whereby  It  pro- 
claims to  the  world  that  it  is  capitalized  for 
a  certain  amount.  Persons  extending  credit 
to  the  corporation  have  the  right  to  assume 
that  it  has  paid-in  capital  to  the  amount 
which  it  represents  itself  as  having;  and  if 
they  extend  credit  <m  the  faith  of  that  repre- 
sentation, and  if  the  representation  is  false, 
a  fraud  is  thereby  perpetrated  upon  than — 
as  much  so  as  If  the  corporation's  officers 
had  secured  the  extension  of  credit  by  the 
direct  and  express  representation  that  all 
subscribed  stock  had  been  issued  for  Its  full 
par  value  in  money  or  money's  worth.  If 
the  corporation  becomes  insolvent,  the  law, 
upon  the  plainest  principles  of  common  Jus- 
tice, says  to  the  delinquent  stockholder, 
"Make  that  representation  good  by  paying 
for  your  stock."  It  Is  the  misrepresentation 
of  fact  in  stating  the  amount  of  capital  to 
be  greater  than  it  really  is  that  is  the  true 
basis  of  the  liability  of  the  stockholder 
in  such  cases.  It  follows,  therefore,  that  it 
is  only  those  creditors  who  have  relied,  or 
who  can  fairly  be  presumed  to  have  relied, 
upon  the  professed  amount  of  capital,  In 
whose  favor  the  law  will  recognize  and  en- 
force an  equity  against  the  stockholders.  It 
is  Impossible  for  creditors  with  actual  notice 
of  the  circumstances  under  which  the  water- 
ed stock  was  issued,  and  of  the  value  of  the 
property  taken  in  exchange  therefor,  to  have 
acted  on  and  trusted  appearances  rather 
than  the  true  condition  of  affairs.  It  is  im- 
possible that  creditors  with  such  notice  could 
have  been  deceived.  And  since  fraud  Is  the 
sole  basis  of  the  right  of  recovery  in  such 
cases  (Rhode  v.  Dock-Hop  Co.,  supra),  there 
can  be  no  recovery  by  a  creditor  who  was 
not  deceived  by  the  corporation's  apparent 
or  ostensible  capitalization.  Such  creditor  is 
not  defrauded  by  the  taking  of  overvalued 
property  In  payment  for  stock  (Sherman  v. 
Harley,  178  Oal.  684.  174  Pac.  901,  7  A.  U 
R.  960;  Lea  v.  Iron  Belt  Mercantile  Co.,  147 
Ala.  421,  42  South.  415,  8  U  R.  A.  (N.  S.) 
279,  119  Am.  St  R^.  93 ;  Hospes  v.  North- 
western Mfg.  Co.,  48  Minn.  174,  50  N.  W. 
1117,  15  li.  R.  A.  470,  SI  Am.  St  Rep.  637). 

[5]  Though  a  creditor  cannot  Claim  to  bare 
been  deceived  if,  when  he  extended  the 
credit  to  the  corporation,  he  had  actnal 
knowledge  of  all  the  facts  connected  vrith 
the  fraudulent  issue  of  the  watered  stock, 
it  does  not  necessarily  follow  that  a  creditor 
who  possesses  only  notice  of  facts  8uffl<d«>t 
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to  put  an  ordinarily  pmdent  person  upon  In- 
quiry was  not  in  fact  deceived.  Such  a  credi< 
tor,  notwltbfitanding  hia  knowledge  of  facts 
sufficient  to  liave  put  an  ordinarily  pru- 
dent person  upon  Inquiry,  may,  neverthe- 
less, be  actually  deceived — he  nuiy  be  deceiv- 
ed by  appearances,  i.  e.,  by  the  corporation's 
ostensible  capitalization. 

There  is  a  strong  line  of  modem  authority 
to  the  effect  that  the  doctrine  of  ooastruc- 
tive  notice  can  never  be  so  applied  as  to  pre- 
vent a  deftflnded  party  from  recovering  for 
fraudulent  misrepresentations.  The  rule  is 
stated  In  Ruling  Case  Law  as  follows: 

"The  law  of  conatruetive  notice  can  never 
be  so  applied  as  to  relieve  a  party  from  respon- 
sibility  for  actual  misstatements  and  frauds." 
13  B.  C.  L.  p.  378. 

Hie  Kentndcy  Court  of  Appeals,  in  Trim- 
ble v.  Ward,  97  Ky.  756,  81  S.  W.  866,  quotes 
Mr.  Bigelow  as  follows: 

"If  the  representations  were  of  a  character 
to  induce  action,  and  did  induce  it,  that  is 
enough;  for  it  is  not  just  that  a  man  who  had 
deceived  another  should  be  permitted  to  say  to 
him,  Ton  ought  not  to  have  believed  or  trust- 
ed me,*  or  'Too,  yourself,  were  guilty  of  neg- 
ligence.' " 

In  Western  Mfg.  Co.  t.  Cotton  &  Long, 
126  Ky.  749,  104  S.  W.  768,  12  L.  B.  A.  (N. 
S.)  427,  tlie  court  says: 

"The  rule  of  law  is  one  of  policy.  Is  it 
better  to  enconrsge  negligence  in  the  fooHsh, 
or  fraud  in  the  deceitful?  Either  course  has 
most  obvious  dangers.  But  judicial  experience 
exemplifies  that  the  former  is  the  least  objec- 
tionable, and  least  hampers  the  administration 
of  pure  justice." 

In  RuM  Y.  Mott,  120  CaL  676,  63  Pac.  307, 
cited  with  approval  in  Teague  v.  Hall,  171 
CaL  668,  671,  154  Pac.  861,  862,  the  court 
says: 

"It  is  true  that  where  one  is  justified  in  re- 
lying, and  in  fact  does  rely  upon  false  repre- 
sentations, bis  right  of  action  is  not  destroyed 
because  means  of  knowledge  were  open  to  him. 
In  such  a  case,  no  duty  in  law  is  devolved  upon 
Mm  to  employ  such  means  of  knowledge." 

However  impelling  to  Inquiry  the  facts 
may  be  that  put  a  defrauded  party  upon  in- 
quiry, he  may,  nevertheless,  be  put  off  his 
guard  and  misled  by  the  very  representation 
of  which  be  complains. 

"Whether  the  victim  is  actually  misled  is 
always  an  essential  inquiry,  and  that  the  means 
of  knowledge  were  open  to  him,  were  indeed 
easily  available,  and  nothing  but  gross  negli- 
gence would  have  failed  to  discover  the  false- 
hood, do  not  prevent  an  inquiry  into  the  truth 
as  to  whether  he  in  fact  had  the  knowledge,  and 
was  in  fact  misled  by  the  stratagem  of  his 
adversary."  Western  Mfg.  Co.  v.  Cotton  & 
Long,  supra. 

In  Fargo  Oas  ft  Coke  Co.  ▼.  Fargo  Oas  & 
Electric  Co.,  4  N.  D.  219,  69  N.  W.  1066,  37 
Lu  B.  A.  693,  it  U  said: 


"The  general  rule  is,  and,  upon  principle, 
must  be,  that  the  question  is  one  of  reliance 
by  the  buyer  upon  the  false  statement  of  ths 
seller.^  Whether  it  was  wise  for  him  to  rely 
upon  it,  whether  he  was  prudent  in  doing  so, 
whether  he  is  not  chargeable  with  negligence  in 
a  certain  sense  in  not  investigating— these  in- 
quiries are,  in  general,  immaterial,  provided  the 
purchaser  has  in  fact  been  deceived." 

Mr.  Bigelow,  after  citing  many  cases  Il- 
lustrative of  the  principle  here  stated,  sums 
up  thus: 

"The  result  appears  to  be,  not  only  in  princi- 
ple but  by  the  weight  of  authority,  that  the 
party  to  whom  the  representation  is  made  is 
affected  by  means  of  knowledge,  or  by  notice, 
only  where  the  language  or  conduct  was  not 
of  a  kind  to  withdraw  his  attention  from  what 
otherwise  he  would  be  bound  to  know,  1.  e.,  only 
where  the  representation  was  not  calculated  to 
put  him  off  his  guard,  as  in  eases  of  represen- 
tations of  value  or  opinion."  Bigelow  on 
Fraud,  vol.  I,  p.  628. 

To  use  the  language  of  another  author: 
"The  doctrine  of  notice  has  no  application 
where  a  distinct  representation  has  been  made. 
A  man  to  whom  a  particular  and  distinct  rep- 
resentstion  has  been  made  is  entiUed  to  rely 
on  the  representation  and  need  not  make  any 
fi'rther  inquiry,  although  there  are  circum- 
stances In  the  case  from  which  an  inference  in- 
consistent with  the  representation  might  be 
drawn."    Kerr  on  Fraud  and  Mistake,  p.  80. 

Ihe  true  principle  as  to  the  appllcabllty 
of  the  doctrine  of  constructive  notice  In  cases 
of  fraud  Is  well  put  by  Mr.  Pomeroy  in  his 
Equity  Jurisprudence  (vol.  2,  {  895)  thus : 

"The_  mere  eaUience  of  opportunitiea  for  ex- 
amination, or  of  sources  of  information,  is  not 
sufficient,  even  though  by  means  of  these  op- 
portunities and  sources,  in  the  absence  of  any 
representation  at  all,  a  constructive  notice  to 
the  party  would  be  inferred;  the  doctrine  of  con- 
structive notice  does  not  apply  where  there  has 
been  such  a  representation  of  fact." 

Undoubtedly,  where  there  has  been  no 
misrepresentation,  a  knowledge  of  facts  suf- 
flcient  to  put  a  person  upon  inquiry  amounts 
In  law  to  constructive  notice  of  facts  which 
might  have  been  learned  by  such  inquiry 
reasonably  prosecuted;  but  the  fraudulent 
representation  of  a  fact  cannot  be  counter- 
acted by  any  such  Implication  of  notice. 
The  doctrine  of  constructive  notice  Is  there- 
fore Inapplicable  to  persons  who  have  ex- 
tended credit  to  a  corporation  whose  stock 
Is  watered,  for,  as  said  In  the  Rhode  Case, 
an  action  against  the  holder  of  watered 
stodt  Is  "essentially  one  to  compel  the  de- 
fendant to  make  good  a  falte  repretentation 
in  defraud  of  the  plaintiff."    (Italics  ours.) 

[6,  7]  Our  conclusion  Is  that  the  effect  of 
the  finding  that  the  plaintiff  extended  credit 
to  the  Panama  Oil  Company  without  actual 
knowledge  of  the  fraudulent  transaction, 
pursuant  to  which  the  watered  stock  was  is- 
Is  not,  aa  a  matter  of  law,  overcome 
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by  the  otber  finding;  that  the  plaintiff  had 
notice  of  facts  sufficient  to  put  It  upon  In- 
qnlJ7'  The  ultimate  question,  a  question  of 
fiact  for  the  trial  court,  to  be  determined 
from  a  consideration  of  all  the  circumstanc- 
es and  the  Inferences  reasonably  deducible 
therefrom.  Is  this:  Can  It  fairly  be  presum- 
ed that  at  the  times  when  plaintiff  extend- 
ed credit  to  the  Panama  Oil  Company  It  re- 
lied upon  the  company's  ostensible  capitaliza- 
tion? Can  plaintiff  be  fairly  presumed  to 
have  relied  upon  the  misrepresentation  of 
fact  arising  out  of  the  deceptive  appearances 
created  by  the  apparent  existence  of  an 
amoimt  of  capital  greater  than  that  which 
the  company  really  possessed? 

[I]  3.  There  la  no  merit  In  the  dalm  that 
the  stock  which  Is  a  part  of  the  1,000,000 
shares  that  Hedrlck  turned  back  Into  the 
treasury,  and  which  later  was  Issued  by 
the  corporation  for  sums  less  than  par,  Is 
within  the  doctrine  of  Clark  v.  Bever,  Fogg 
V.  Blair,  Handley  ▼.  Stutz,  and  J.  F.  Lucey 
Co.  T.  McMullen,  supra.  These  shares,  when 
Issued,  were  not  the  shares  of  an  Insolvent 
corporation,  received  by  a  creditor  In  pay- 
ment and  discharge  of  his  debt,  at  less  than 
par,  and  at  a  value  in  excess  of  the  actual 
market  value — as  was  the  case  In  Clark  v. 
Bever.  Neither  In  CSark  v.  Bever  nor  in 
Fogg  T.  Blair  was  the  stock  taken  In  any 
sense  as  an  Investment,  but  was  accepted 
by  the  creditor,  in  eadi  instance,  as  the 
best  settiement  obtainable  from  an  Insolvent 
corporation.  Neither  is  this  the  case  of  a 
going  corporation  whose  capital  stock  has 
become  impaired  or  diminished  by  losses 
or  misfortunes.  It  is  true  that  in  some 
sense  the  Panama  Oil  Company  had  been 
d<dng  business  in  a  small  way  for  a  month 
or  more  before  all  of  this  so-called  "treas- 
ury" stock  had  been  Issued;  but  there  is 
no  evidence  that  its  capital  bad  been  impair- 
ed by  losses.  These  shares,  whether  the 
purchasers  thereof  knew  it  or  not,  were  sold 
by  the  corporation  in  accordance  with  the 
original  scheme  of  the  promotera  The  puiv 
chasers  of  this  "treasury  stock"  bought  their 
shares  as  an  Investment  in  a  corporation  that 
had  hardly  begun  the  business  for  which  it 
was  organized.  The  arrangement  by  which 
these  shares  were  to  be  sold  by  the  corpora- 
tion for  less  than  their  par  value  was  there- 
fore subject  to  the  contingency  that,  in  the 
event  of  the  insolvency  of  the  corporation, 
the  holders  of  the  stock,  if  fairly  chargeable 
with  knowledge  of  the  original  fraudulent 
transaction,  would  be  liable  to  creditors  who 
became  such  in  ignorance  of  the  arrange- 
ment, and  who  might  rlgjitfully  assume  that 
the  stock  had  been  fully  paid  np  or  would  be 
subject  to  cell. 

[I]  4.  The  doctrine  enunciated  in  the 
South  Mountain  Con.  Mining  Co.  Case  (D. 
O.)  5  Fed.  403;  Id.  (O.  C.)  14  Fed.  347,  has 
never  been  approved  by  the  courts  of  tbla 


state.  With  respect  to  Vm  duracter  of 
liability  here  sought  to  be  enforced,  mining 
corporations  are  not  at  the  present  day  sui 
generis.  Notwithstanding  the  frequency  with 
vrbiidb  corporations  incorporated  to  exploit 
oU-bearlDg  lands  are  organized  with  a  ficti- 
tious capital,  persons  who  have  occasion  to 
deal  with  them  are  not  bound  to  anticipate 
such  a  condition  of  affairs,  bat  may  assume 
that  the  capital  is  what  it  piurports  to  be. 
The  idea  that  the  capital  of  a  mining  cor- 
poration is  a  football,  to  be  thrown  into  the 
market  for  the  purpose  of  speculation,  ia  an 
Invention  that,  thou^  often  resorted  to  by 
stockholders  to  escape  liability,  has  always 
been  rejected  by  our  state  courts;  and  the 
rule  stated  by  the  federal  courts  in  the  South 
Mountain  Mining  Company  Case  no  longer 
expresses  the  rule  in  force  in  California^ 
Hasson  v.  Koeberle,  180  CaL  350,  ISL  Pac. 
887. 

[10-12]  6.  It  will  not  be  necessary  to  con- 
sider whether  the  evidence  supports  the  find- 
ing that  defendant  Morgrage  is  a  stockhold- 
er of  the  Panama  Oil  Company;  for,  on  a 
retrial  of  the  case,  the  evidence  may  not  be 
the  same,  with  respect  to  this  issue,  as  that 
now  presented  to  ns  by  the  record  <m  this 
appeal.  The  principles  by  which  court  and 
coimsel  should  be  guided  on  the  retrial  of 
this  issue  appear  to  be  few  and  simple.  The 
relation  of  a  stockholder  to  a  corporati<M)  la 
one  of  contract,  either  express  or  implied. 
It  exists  only  when  a  party  has  expressly 
consented  to  become  a  stockholder,  or  bis 
conduct  is  such  that  in  law  his  consent  will 
be  implied.  He  cannot  be  made  a  stockhold- 
er without  his  consent,  simply  because  some 
officer  of  the  corporatiMi,  without  authority, 
has  entered  his  name  upon  the  books  as  a 
stockholder  and  caused  stock  to  be  issued 
In  bis  name  as  sudu  To  establish  the  rela- 
tion of  a  stockholder,  it  must  appear  that 
the  minds  of  the  parties  met;  that  the  one 
to  whom  the  stock  was  issued  agreed  to  be 
and  became  a  stockholder  In  the  corpora- 
tion, with  the  privileges  and  responslbilltiefl 
of 'that  relation;  and  that  the  corporation 
accepted  him  as  such.  The  former  could  not 
be  put  in  that  position  against  his  will,  or 
without  his  consent,  by  the  unauthorized 
and  unratified  act  of  a  third  person;  for  in 
such  case  there  would  exist  no  contract  re- 
lation, no  mutuality  of  agreement,  but  sim- 
ply a  mistake  or  a  wrong,  whldi  the  per- 
son to  whom  the  stock  ostensibly  had  be&x 
issued  might  ratify  and  condone,  or  repu- 
diate and  reject  Welch  y.  Glllelen,  147  OaL 
676,  82  Pac.  248;  Glenn  r.  Garth,  133  N.  7. 
18,  30.  N.  E.  649,  31  N.  B.  344.  If  one  to 
whom  an  unauthorized  certificate  has  beea 
issued  without  his  knowledge  and  consent. 
Instead  of  returning  the  certificate  to  the 
corporation,  indorses  it  and  deUvetB  it  to 
another  for  transfer,  that  act,  unexplained, 
is  a  recognition  of  ownership,  and 
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quently,  a  ntMcadon  of  the  original  oitan- 
thorized  issue.  Glenn  t.  Garth,  supra.  But 
to  contend  successfully  that  one  to  whom 
stodc  originally  was  issued  without  his  au- 
thority, knowledge,  or  consent,  subsequently 
became  a  stockholder  by  ratifying  the  unau- 
thorized issue,  it  must  be  made  to  appear 
satisfactorily  that  there  was  a  conscious  and 
intended  ai^roval  of  the  issuance  of  the 
stodk  in  his  nama  Ordinarily,  ratification, 
like  a  contract,  includes  witliin  it  an  inten- 
tion. An  indispensable  element  of  a  contract 
is  a  meeting  of  the  minds  upon  the  subje^'t 
of  the  contract.  And  a  ratification  la  the 
adoption  of  what  would  have  been  a  previ- 
ously formed  contract  had  there  been  a  meet- 
ing of  minds.  Gallup  v.  Fox,  64  Conn.  491, 
80  AtL  756.  Ratification  implies  a  conscious 
and  intended  approval  of  the  act  done.  It 
rests  upon  an  actual  and  existing  purpose 
to  make  such  approval.  Hence  It  must  oc- 
cur with  hx\l  knowledge  of  ell  the  facts. 
Glenn  v.  Garth,  supra. 

Because  plaintiff  fa}led  to  allege  or  prove 
that  any  of  the  defendants  oQier  than 
O'Brien  participated  In  or  knowingly  benefit- 
ed by  or  had  any  notice  of  the  fraudulent 
transaction  whereby  the  watered  stock  was 
Issued,  It  is  ordered  that  the  Judgment  be, 
and  it  is,  aflSrmed  as  to  the  defendant  Robert 
T.  O'Brien,  and  as  to  the  other  defendants 
it  Is  reversed,  and  the  superior  court  is  di- 
rected to  permit  plaintiff  to  amend  Its  com- 
plaint, should  It  be  so  advised. 

We  concur:  WORKS,  J.;  CRAIO,  J. 


(51  Cal.  App.  Stt) 

MULCH  V.  NAQLE  at  aL    (Civ.  3646.) 

(District  Court  of  Appeal,  First  District,  Divi- 
■ion  1,  California.  Feb.  26,  1921.  HeariDg 
Denied  by  Supreme  Court  April  25,  1921.) 

1.  De«McatloB  «=>44— Evidence  held  sufflcieat 
to  sastain  a  valid  dedicatloa. 

Evidence  held  sufficient  to  snstain  a  finding 
of  a  valid  dedication  of  a  strip  of  land  for  high- 
way purposes. 

2.  OedleatlOD  «=>44— Evidence  held  to  warrant 
finding  that  nse  of  strip  of  land  was  with 
knowledge  of  owner  of  fee. 

In  an  action  to  enjoin  the  obstruction  of  a 
strip  of  land  claimed  as  a  highway,  evidence 
held  to  warrant  the  court  in  finding  that  the 
use  of  the  strip  in  question  tiad  been  with  the 
knowledge  and  content  of  the  owner  of  the  fee. 

3.  Dedicatloa  9=344— Knowledge  of  use  of  strip 
of  land  attributed  to  owner  through  em- 
ployees or  agents. 

Knowledge  of  employees  or  agents  on  land 
of  an  advene  use  of  a  strip  thereof  as  a  high- 
way waa  knowledge  of  the  owner  of  such  use. 
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4.  Dedication  «=s>20(2)— Owner  mnst  ataMit  te 
dedication  or  abandonment  under  statutsu 

In  order  to  constitute  a  dedication  of  a 
highway  under  FoL  Code,  |  2618,  it  is  essential 
that  it  appear  that  the  owner  assented  te  such 
dedication  or  abandonment,  and  that  the  public 
tias  accepted  it. 

5.  Dedication  «=>37— Acceptance  of  dedication 
•atisfled  by  user. 

Acceptance  of  a  dedication  or  abandonment 
of  land  to  the  public  as  a  highway  shown  by 
public  user  satisfies  Pol.  Code,  I  2618. 

6:  Dedication  ®=»l 7— Intention  to  dedicate  need 
not  be  shown  by  express  declaration. 

It  is  not  required  tbiat  the  intention  to  dedi- 
cate land  for  highway  purposes  under  Pol. 
Code,  {  2618,  be  shown  by  any  express  decla- 
ration of  the  owner,  and  such  intention  may 
be  shown  to  liave  been  declared  either  orally 
or  in  writing,  or  it  may  be  implied  from  the 
conduct  of  the  owner,  and  assent  to  a  dedica- 
tion may  be  implied  from  the  acquiescence  of 
owner's  land  as  a  public  highway. 

7.  Dedication  «=>44— Degree  of  proof  of  knowl- 
edge of  adverse  use  as  a  highway  to  show 
dedication  stated. 

Where  a  public  highway  is  claimed,  not  by 
affirmative  act  of  the  owner,  but  by  acquies- 
cence in  public  use,  it  is  not  required  that 
knowledge  of  the  owner  of  such  public  use  tie 
shown  to  have  actually  existed  in  the  sense 
that  it  is  required  to  be  directly  shown,  as  the 
facts  may  be  such  as  to  raise  the  presomption 
that  he  had  information  of  the  use,  and  where 
the  claim  of  the  public  rests  upon  a  long- 
continued  adverse  uae,  that  use  establishes 
against  the  owner  the  coneluaive  presumption 
of  consent,  and  so  of  dedication. 


8.  Dedication  «S920(2)— Knowledge  of  usei 
essary  to  constitute  dedication. 

Where  it  is  claimed  that  a  public  highway 
has  come  into  existence,  not  by  virtue  of  any 
aflirmative  act  on  the  part  of  the  owner  of  the 
traversed  property,  but  by  acquiescence  in  the 
use  of  such  property  as  a  highway  by  the 
public,  knowledge  of  such  use  is  an  important 
and  necessary  element,  without  the  presence 
of  which  the  dedication  could  not  be  perfected, 
under  Pol.  Code,  {  2618. 

9.  Dedication  €=>  1 2— Opening  of  land  for  use 
by  one  not  owner  not  dedication  thereof. 

One  who  purchased  land  on  a  contract,  but 
never  became  the  owner  thereof,  did  not  dedi- 
cate to  the  public  as  a  highway  a  strip  of  land 
opened  for  use. 

10.  Dedication  4=>5 1— Statutory  requirement 
of  width  of  20  feet  has  no  application  te 
highways  created  by  dedicatioa. 

While  it  is  provided  in  Pol.  Code,  |  2620^ 
that  all  public  highways  shall  be  not  less  than 
40  feet  wide,  and  private  roads  not  less  than 
20  feet  wide,  this  restriction  must  be  held  to 
have  application  to  such  highways  only  as  are 
laid  out  by  formal  act  of  the  proper  public  aa- 
thorities,  and  to  have  no  application  to  sneh 
highways  as  have  been  created  by  dedicatloa 
or  abandonment. 
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Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  J.  W.  Mulch  against  Caroline 
Nagle  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afflnned. 

H.  E.  Wilcox  and  D.  M.  Burnett,  both  of 
San  Jose,  and  A.  A.  Sanderson,  of  San  Fran- 
cisco, for  appellants. 

Walter  G.  Fitzgerald,  of  Qllroy,  and  John 
P.  Fitzgerald,  of  San  Jose,  for  respondent. 

BARDIN,  Presiding  Justice  pro  tern.  This 
la  an  appeal  taken  by  the  defendants  from  a 
judgment  decreeing  that  a  public  highway 
extends  along  a  certain  12-foot  strip  of  land 
located  along  the  easterly  boundary  of  two 
lots  of  land  owned  by  the  defendants,  whose 
ownership  of  said  lots  was  adjudged  to  be 
subservient  to  the  rights  of  the  public  to 
use  said  strip  of  land  as  a  pubUc  highway, 
and  enjoining  the  defendants  from  erecting 
or  maintaining  any  obstruction  upon  said 
strip  of  land  in  such  manner  as  to  interfere 
with  the  free  use  thereof  as  a  highway  by 
the  pnbllc  or  by  plaintiff  as  a  part  thereof. 

In  response  to  the  Issues  raised  by  the 
pleadings  the  court  found  substantially  to 
the  effect  that  a  public  highway  12  feet  wide 
extended  alcnag  the  easterly  line  of  lots  130 
and  131  of  the  San  Martin  ranch  in  Santa 
Clara  county  vwhlch  for  convenience  will  be 
referred  to  as  the  Nagle  property),  from 
Church  avenue  In  a  southerly  direction 
36.60^  chains  to  Las  Llagas  creek ;  that  the 
plaintiff  Is  the  owner  of  a  small  tract  of 
land  facing  and  bordering  on  said  highway. 

Findings  numbered  IV,  V  and  VI  appear 
as  follows: 

"IV.  That  the  said  highway  has  constantly 
and  continuoDsly  for  a  period  extending  over 
15  years  been  nsed  and  traveled  on  foot,  in 
vehicles  and  otherwise,  and  kept  in  repair  by 
the  plaintiff  herein,  his  predecessors  in  inter- 
est in  the  land  above  described,  and  by  the 
general  pnblic  under  claim  of  right,  with  the 
knowledge  and  consent  of,  and  without  any 
objection  or  hindrance  by  the  owners  of  said 
lots  130  and  131  of  the  San  Martin  ranch  dur- 
ing all  of  said  time,  except  as  hereinafter  in 
these  findings  set  forth." 

"V.  That  ever  since  the  year  18&8  the  said 
strip  of  land  above  described  as  a  highway  has 
been  continaously,  openly,  and  under  claim  of 
right  adverse  to  defendants  been  traveled  on 
foot,  in  vehicles  and  otherwise  by  the  plain- 
tiff herein,  his  predecessors  in  interest,  and  by 
snch  portion  of  the  general  public  as  had 
occasion  to  use  the  same;  that  during  all  of 
said  time  there  was  a  well-defined  and  marked 
roadway  thereon,  and  that  the  same  was  kept 
in  repair  and  repaired  at  various  times  by  the 
general  public;  that  during  all  of  said  time  no 
permission  wag  asked  or  granted  for  the  use 
of  said  strip  of  land  as  a  highway,  or  was  any 
objection  made  by  the  owners  of  said  lots  130 
and  131  or  those  in  charge  thereof  to  the  use 
of  said  strip  of  land  as  said  highway,  or  any 
obstruction  placed  thereon,  except  aa  herein- 
after stated." 


"VI.  That  on  or  about  the  31st  day  of  Janu- 
ary, 1916,  the  defendants  unlawfully  and  with- 
out right  so  to  do  obstructed  the  said  mention- 
ed highway  so  that  it  could  not  be  traveled,  by 
placing  a  gate  across  the  same  at  a  point 
where  said  road  connects  with  said  Church  ave- 
nue, without  plaintiff's  knowledge  or  consent, 
and  do  now  tibreaten  and  intend  to  maintain 
said  gate  and  prevent  plaintiff,  his  agents  and 
employees,  and  the  public  from  using  said  road, 
highway,  or  right  of  way,  and  will  continue  so 
to  do  unless  restrained  by  this  honorable 
court" 

Thence  follow  other  findings  of  fact  to  the 
effect  that  the  obstruction  of  said  toad  Is 
specially  Injurious  to  plaintiff;  that,  if  the 
defendanta  are  not  restrained  from  obstruct- 
ing said  highway,  the  plaintiff's  and  the 
public's  use  thereof  will  be  prevented,  and 
that  the  ownership  of  said  lots  130  and  131  is 
subject  to  and  subservient  to  the  use  of  said 
strip  as  a  public  highway. 

The  main  burden  of  defendants'  conten- 
tions on  this  appeal  is  that  the  findings  do 
not  find  proper  support  in  the  evidence,  and 
that  particularly  the  portion  of  finding  num- 
bered IV  relating  to  the  use  and  repair  of 
said  highway  "with  the  knowledge  and  con- 
sent of  and  without  any  objection  or  hin- 
drance by  the  owners  of  said  lots  130  and  131" 
is  objectionable.  In  order  to  clearly  under- 
stand the  nature  of  this  use  and  whether  or 
not  the  court  was  Justified  in  finding  as  it 
did,  it  win  be  proper  to  make  a  detailed 
search  of  the  record  and  to  briefly  state  the 
facts  and  circumstances  surrounding  the  al- 
leged highway  and  its  use  from  the  time  that 
it  came  into  existence  down  to  the  inter- 
ruption of  travel  thereon  by  the  acts  of  the 
defendants. 

The  record  shows  that  Santa  Clara  Land 
Company  acquired  title  to  the  lots  upon  which 
said  disputed  road  Is  located,  on  December 
14,  1900,  and  on  April  22,  1902,  conveyed  the 
property  to  D.  Oulllermo  Stein,- who  In  turn 
conveyed  It  to  Anna  B.  Glover  on  November 
21,  1911.  Glover  conveyed  to  one  Olds  in 
July,  1913,  and  the  Olds'  ownership  passed 
to  one  O'Donnell  in  April  of  1916,  who  In  turn 
conveyed  to  Caroline  Nagle,  one  of  the  de- 
fendants herein,  on  July  29,  1916. 

Ellis  W.  Harrison,  a  witness  called  on  be- 
half of  the  plaintiff,  testllled  substantially 
to  the  effect  that  In  1898  he  bought  the  prop- 
erty now  owned  by  the  defendant  Caroline 
Nagle  on  a  contract,  but  that  he  never  be- 
came the  owner  thereof ;  that  while  he  was 
in  possession  of  the  Nagle  tract  he  entered 
into  an  arrangement  with  two  neighbors  who 
owned  property  south  of  Las  Llagas  creek, 
to  extend  a  road  from  Church  avenue,  whldi 
marks  the  northerly  end  of  the  disputed  strip 
of  land,  to  Lena  avenue;  that  he  continued 
in  the  possession  of  the  Nagle  property  for 
about  two  years;  that  the  strip  of  land  In 
controversy  here  was  opened  as  a  road  in 

1898,  and   the  public  were  allowed  to  | 
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through;  that  no  ob]ectI<Hi  was  ever  raised 
to  his  knowledge  to  the  opening  of  the  road, 
and  that  it  was  maintained  as  a  public  road 
as  soon  as- It  was  opened  and  traveled  con- 
tinuonsly :  that  It  was  maintained  and  kept 
np  and  repaired  by  the  people  living  in  that 
neighborhood;  that  neighbors  living  to  the 
south  of  the  property  desired  a  way  to  reach 
Church  avenue  lying  north  of  the  Nagle 
property ;  thal^  he  wanted  a  convenient  exit 
from  his  proi)erty  to  the  south ;  and  that  the 
road  thus  opened  would  also  be  convenient 
for  the  accommodation  of  one  Whitney,  who 
then  owned  and  occupied  the  proper^  now 
belonging  to  the  plaintiff. 

Benjamin  Puller  testified  that  he  was 
familiar  with  the  disputed  highway  from 
1900  to  1907,  and  that  from  1902  to  1907  he 
was  roadmaster  of  the  particular  district 
within  which  the  disputed  highway  was  situ- 
ate, and  had  never  heard  any  one  question 
the  right  of  the  public  or  any  one  to  travel  the 
road  In  question:  that  It  was  well-defined 
and  a  hard  well-traveled  road,  kept  in  re- 
pair by  neighbors,  and  that  he  had  personal- 
ly gone  over  the  read  and  repaired  It ;  that 
where  it  crossed  Tas  Uagas  creek  It  was 
accustomed  to  be  washed  out  every  year  dur- 
ing winter,  and  as  roadmaster  of  the  dis- 
trict he  fixed  the  crossing  and  kept  it  in  re- 
pair; that  Mr.  Whitney  (predecessor  in  In- 
terest of  plaintiff)  used  the  road  every  day. 
He  testified  further  that,  when  the  Magle 
place  was  set  out  to  vines  in  1904  or  1905, 
the  roadway  was  not  Interfered  with  In  any 
way,  at  whldi  time  the  Nagle  property  was 
In  charge  of  a  Mr.  Cook  and  a  Mr.  Caselano; 
that  no  objection  was  ever  made  by  any 
person  In  charge  of  the  place  to  the  main- 
tenance of  the  road ;  that  he  had  been  with 
the  superintendent  of  the  property  during 
Stein's  ownership  at  the  time  certain  re- 
pairs were  made  on  the  road,  but  no  objec- 
tion was  made  because  of  such  repair  work. 
During  all  the  time  the  witness  was  there, 
with  the  exception  of  when  the  washouts 
occurred,  there  was  an  attempt  made  to  keep 
a  road  absolutely  open  and  clear  at  that 
place,  being  maintained  as  such  and  traveled 
by  the  general  public.  The  highway  was 
generally  known  In  the  neighborhood  as 
Murphy  avenue. 

E^os  Be<dils  testified  that  he  acted  as 
snperlntendent  of  the  Nagle  property  and  at 
a  time  when  the  title  to  said  property  was 
vested  In  Stein,  for  a  period  of  five  or  six 
years,  beginning  In  1906  or  1907;  that  he 
did  not  know  of  any  objection  having  been 
made  by  the  company  be  directly  acted  for, 
or  the  people  they  represented  (referring 
presumably  to  Stein),  relative  to  maintaining 
the  driveway;  that  in  his  capacity  as  su- 
perintendent he  raised  no  objection  to  the 
maintenance  of  the  roadway,  and  permis- 
sion to  use  the  same  was  never  requested  of 
him  by  any  one. 


Charles  Curtis  testified  that  be  had  been 
familiar  with  the  roadway  In  dispute  since 
1897,  and  that  the  only  time  that  he  had 
known  it  to  be  dosed  was  when  the  obstrnc- 
tlon  complained  of  by  plaintiff  was  placed  on 
the  road  by  the  defendants;  that  from  the 
time  be  had  first  known  the  road  It  had  been 
traveled  as  such,  open  to  all  who  had  oc- 
casion to  use  it;  that  he  had  hauled  gravel 
on  It  to  repair  It  while  Mr.  Fuller  was  road- 
master ;  and  that  he  knew  of  neighbors  doing 
the  same. 

C.  E.  Wendell  testified: 

That  he  lived  in  the   neighborhood  of  the 

strip  of  land  in  dispute  and  he  koew  that  for 
lU  or  18  years  it  had  been  "used  generally  by 
the  public  with  wagons  hauling  produce,  deliv- 
ery wagons,  and  everything  of  that  character 
passing  over  it  and  anybody  that  wanted  to  go 
by.  I  never  beard  at  any  time  of  any  objection 
made  to  its  uae  as  a  road.  So  far  as  I  ever 
heard,  it  was  generally  considered  in  the  neigh- 
borhood as  an  open  road." 

W.  B.  iBoblke  testified  that  he  Uved  In  the 
vidnlty  of  the  roadway  In  dispute,  and  that 
he  had  known  It  since  the  winter  of  1913, 
since  which  time  it  had  been  kept  open  and 
maintained  as  a  roadway  over  which  he  oc- 
casionally traveled,  and  that  there  had  never 
been  any  questi(«  or  hindrance  raised  as  to 
his  traveling  it. 

M.  G.  Mulch  testified  that  he  was  the  son 
of  the  plaintiff  and  had  been  acquainted  with 
the  road  in  dispute  for  11  years,  and  that  it 
had  never  been  closed  until  the  obstruction 
referred  to  In  the  complaint  was  placed 
thereon;  that  no  one  had  ever  questioned 
his  right  to  travel  this  road  nor  did  he  ever 
ask  any  one  for  permission  so  to  do ;  that  It 
was  a  flrst-dass  roadway  and  had  never  been 
plowed  up;  that  the  plaintiff  used  the  road 
every  day  In  the  year  to  get  mail,  haul  fruit 
and  produce  to  town,  and  for  other  pur- 
poses; that  a  great  deal  of  travel  passes 
over  the  road;  that  the  roadway  in  dispute 
connects  with  other  neighborhood  avenues; 
and  that  the  plaintiff  has  no  other  roadway 
that  is  suitable  for  the  Ingress  and  egress  of 
the  plaintiff. 

The  plaint^  testified  that  he  acquired  the 
property  occupied  by  him  and  fronting  on 
the  strip  of  land  In  question  from  one  Whit- 
ney In  1905,  and  that  at  the  time  he  moved 
on  the  property  Whitney  stated  that  the  said 
strip  of  land  was  his  road ;  that  plaintiff  had 
used  the  road  thereafter  without  objection  or 
hindrance  until  the  Nagles  had  objected  to 
his  using  it;  that  the  successors  In  interest 
of  Stein  had  seen  plaintiff  use  the  disputed 
road;  that  during  the  time  the  Nagle  prop- 
erty was  In  the  ownership  of  Stein  It  was  In 
chargo  first  of  one  Gasalano  and  later  of 
Bectals,  who  knew  that  plaintiff  was  using 
the  road,  and  who  did  not  object  to  snch  use, 
and  that  plaintiff  had  never  asked  any  one's 
permission  to  use  the  road. 
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[1]  The  foregoing  abBtract  of  testiinon; 
dlsdoees  ample  evidence  upon  which  to  rest 
the  findings  of  the  court  While  It  Is  true 
that  the  record  does  disclose  some  evidence 
tending  In  a  weak  manner  to  contradict  the 
teetlmons*  thus  set  out,  yet  we  are  well  satis- 
fled  with  the  conclusions  reached  by  the  trial 
court  that  there  has  been  a  valid  dedication 
of  the  strip  of  land  for  highway  purposes, 
and  that  the  Interference  with  the  plalntUTs 
use  of  said  road  was  unwarranted. 

[2]  It  la  very  earnestly  contended  by  the 
appellants  that  the  record  falls  to  disclose 
any  evidence  which  warranted  the  court  in 
finding  that  the  adverse  use  of  the  strip  of 
land  In  question  had  been  with  the  knowledge 
and  consent  of  the  owners  of  the  fee  thereof. 
This  objection  is  predicated  upon  the  claim 
that  It  was  not  shown  that  during  the  owner- 
ship of  the  Nagle  property  by  Stein  he  had 
any  knowledge  of  the  adverse  use  thereof, 
either  by  plaintiff  or  the  public.  It  appears 
from  the  record  that  during  the  period  of 
time  that  Stein  was  the  owner  of  the  prop- 
erty referred  to  he  was  absent  from  the 
state  of  California  and  domiciled  In  Guate- 
mala. It  was  not  atUrmatlvely  shown  that 
he  had  seen  the  property  before  he  became 
the  owner  of  it,  nor  was  it  shown  that  any 
hostile  use  of  the  strip  of  land  bad  ever  been 
actually  brought  to  his  knowledge. 

[8]  There  are  two  answers  .to  the  appel- 
lants' contention  in  the  behalf  last  stated. 
The  record  shows  that  there  were  occupants 
upon  the  Nagle  property  during  the  Stelu 
ownership  who  exercised  such  a  continuous 
dominion  and  control  over  the  property  as 
to  very  strongly  show  that  they  were  not 
trespassers,  but,  on  the  contrary,  were  ac- 
credited representatives  of  Stein,  and  either 
bis  employees  or  the  employees  of  his  agents. 
The  general  adverse  use  by  the  public  of  the 
highway  was  under  the  direct  view  of  these 
persons.  If  it  be  granted  that  Stein  did  not 
know  the  small  tract  of  land  at  the  time  he 
purchased  it,  and  that  a  nse  of  a  portlcn 
thereof  In  such  a  manner  as  to  materially 
affect  its  value  and  his  own  enjoyment  of 
the  property  was  unknown  to  blm  during  his 
ownership,  we  are  satisfied  that  knowledge 
of  the  public  use  of  the  strip  of  land  must' 
be  attributed  to  him  through  his  employees 
or  agents.  Gumsey  v.  Antelope  Creek,  etc., 
W.  Co.,  6  Cal.  App.  387,  02  Pac.  320 ;  City  of 
Venice  v.  Short  Line  Beach  Land  Co.,  180 
CaL  447, 181  Pac.  658. 

[4-1]  But  the  court  was  Justified  in  reach- 
ing the  conclusion  it  did  for  another  and 
eqaally  potent  reason.  The  plaintiff  founds 
his  action  upon  the  theory  that  the  strip  of 
land  in  question  was  dedicated  to  the  public 
use  as  a  highway  by  the  owners  thereof. 
Highways  are  enumerated  by  section  2618 
at  the  Political  Code  as  of  these  general 
kinds:  Thoee  laid  out  or  erected  by  the 
public;  or,  if  laid  out  or  erected  by  others, 


dedicated  or  abandoned  to  the  public^  or 
created  in  actions  for  the  partition  of  real 
property.  In  order  to  constitute  the  dedica- 
tion or  abandonment  spoken  of  in  the  statute. 
It  is  essential  that  it  appear  that  the  owner 
assented  to  such  dedication  or  abandonment, 
and  that  the  public  has  accepted  it  Accept- 
ance shown  by  public  user  satisfies  the  stat- 
ute. Smith  V.  San  Luis  Obispo,  95  Cal.  463, 
30  Pac.  591:  City  ot  Monterey  v.  M&larin, 
99  Cal.  290,  33  Paa  840;  Clfy  of  Venice  v. 
Short  Une  Beach  Land  Co.,  180  CaL  447,  181 
Pac.  658.  It  is  not  required  that  the  Intentloa 
to  dedicate  be  shown  by  any  express  declara- 
tion of  the  owner;  such  Intention  may  be 
shown  to  have  been  declared  either  orally  or 
in  writing,  or  It  may  be  implied  from  the  coa- 
duct  of  the  owner.  As  stated  In  Wheeler  v. 
City  of  Oakland,  86  Cal.  App.  671,  170  Pac. 
864: 

"The  aathorities  establish  the  principle  that 
an  offer  of  the  owner  of  land  to  dedicate  it  for 
public  nse  may  be  established  in  every  con- 
ceivable way  in  which  such  intention  can  be 
manifested." 

Assent  to  a  dedication  may  be  implied  from 
the  acquiescence  in  the  use  of  owners'  land 
by  the  public  as  a  highway.  Harding  v. 
Jasper,  14  Cal.  642.  Whether  a  particular 
strip  of  land  has  been  dedicated  or  abandoned 
to  the  public  for  highway  purposes  depends 
upon  the  circumstances  of  each  case.  The 
question  of  the  Intention  to  dedicate  private 
property  to  the  public  use  must  of  necessity 
appear.  But  this  intention,  as  already  indi- 
cated, may  be  manifested  as  well  by  conduct 
as  by  an  express  declaration  of  such  an  inten- 
tion. Where  it  is  claimed  that  a  public  high- 
way has  come  into  existence,  not  by  virtue  of 
any  affirmative  act  on  the  part  of  the  owner 
of  the  traversed  property,  but  by  acquies- 
cence in  the  nse  of  such  property  as  a  high- 
way by  the  public,  knowledge  of  such  use  is 
an  important  and  necessary  element  with- 
out the  presence  of  which  the  dedication 
could  not  be  i>erfected.  The  owner's  knowl- 
edge of  the  use  of  bis  pr(^)erty  is  essential, 
for  he  could  not  well  assent  or  acquiesce  In 
a  nse  concerning  which  he  was  ignorant. 
But  it  is  not  required  that  such  knowledge 
be  shown  to  have  actually  existed  in  the 
sense  that  It  is  required  to  be  directly  shown. 
The  facts  may  be  such  as  to  afford  suffi- 
cient ground  for  the  law  to  raise  the  pre- 
sumption that  he  had  information  of  the  use 
to  which  his  land  was  devoted.  State  y. 
K.  C,  St  J.  &  a  B.  R.  Co.,  45  Iowa,  188. 
In  Schwerdtle  v.  County  of  Placer,  108  CaL 
6S9,  693,  41  Pac.  448,  449,  U  Is  said : 

"But  where  the  claim  of  the  pnblie  resta 
upon  long-continued  adverse  use,  that  nse  •■- 
tablisiies  against  the  owner  the  conclusive  pre- 
sumption of  consent,  and  so  of  dedication.  It 
affords  the  conclusive  and  indispatable  pre- 
sumption of  knowledge  and  acquiescence,  whQe 
at  the  same  time  it  negativea  the  idea  ot  a 
mere  licensa." 
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<W.)  TBEESH  ▼.  STOOTB 

<1M  P.) 
[I]  We  are  In  agreement  wlQi  the  engges- 
tlon  of  Gonnael  for  the  am)ellant8  that  the 
act  of  Harrison  In  flrat  opening  the  traveled 
highway  could  not,  of  Itself,  under  any  view 
of  the  case,  amount  to  a  dedication  of  the 
strip  of  land  for  public  highway  purposes  for 
the  reason  that  he  was  not  then  or  there- 
after the  owner  of  the  property.  IS  R.  O. 
1^23. 

Finding  numbered  VII  was  drawn  In  order 
to  show  that  the  obstruction  complained  of 
by  plaintlif  to  the  travel  of  the  hlgjiway  Is 
question  was  such  as  to  constitute  it  a  public 
nuisance  and  thus  to  permit  the  plalntUT  to 
maintain  his  action  under  the  provisions  of 
section  S493  of  the  ClvU  Code.  We  find  It 
to  be  snfBdently  supported  In  its  essential 
elements  by  the  evidence. 

It  la  our  view  that  the  Undlngs,  based,  as 
we  have  fotmd  them  to  be,  upon  ample  evi- 
dence are  entirely  sufficient  to  establish 
a  public  highway  by  implied  dedication. 
Sdiwerdtle  v.  County  of  Placer,  108  Cal. 
589,  41  Pac.  448;  Hartley  v.  VermUlon,  141 
Cal.  339,  74  Pac.  987 ;  People  v.  Myrlng,  144 
Cal.  351,  77  Pac.  075;  Fleming  v.  Howard, 
150  Cal.  28,  87  Pac.  908;  I«verone  v.  Weak- 
ley, 166  Cal.  396, 101  Pac.  304 ;  City  of  Voilce 
V.  Short  Line  Beach  Land  Co.,  180  CaL  447, 
181  Pac.  668. 

[II]  It  is  claimed  that  the  law  does  not 
sanction  or  permit  a  public  highway  of  but 
12  feet  In  width,  and  that  consequently  the 
court  was  powerless,  under  any  view  of  the 
case,  to  adjudge  that  the  strip  of  land  was 
subject  to  the  use  of  the  public  as  a  highway. 
As  has  already  been  made  clear,  the  particu- 
lar highway  in  question  came  into  existence 
by  reason  of  the  dedication  thereof  as  such, 
and  not  by  virtue  of  any  steps  taken  pursu- 
ant to  the  statutes  whereby  a  public  high- 
way may  be  created  by  the  proper  authorities. 
WhQe  It  is  provided  In  section  2620  of  the 
Political  Code  that  all  public  highways  shall 
be  not  less  than  40  feet  wide,  and  private 
roads  not  less  than  20  feet  wide,  this  re- 
striction mast  be  held  to  have  application  to 
such  highways  only  as  are  laid  out  by  formal 
act  of  the  proper  public  authorities,  and  after 
the  Initiation  of  the  requisite  preliminary 
proceedings,  and  to  have  no  application  to 
such  highways,  roads  or  lanes  as  have  been 
created  by  dedication  or  abandonment.  13 
R.  C  L.  58.  The  cases  cited  by  the  appellants 
as  supporting  a  contrary  view  are  of  no 
weight  here,  since  they  relate  solely  to  pub- 
lic highways  sought  to  be  created  by  formal 
steps  required  by  statute  for  laying  out  a 
public  way  by  the  prescribed  public  au- 
thorities. 

The  Judgment  is  affirmed. 
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We    concur: 
ABDS.  J. 


KBBaiGAM,    J.;      BICH- 


(Distrlct  Court  of  Appeal,  Second  District,  M- 
vjaion  2,  California.    March  10,  1921.) 

1.  Damages  «=3SI<I)— ExMnplary  tfamagas  ak 
lewabie  osty  where  dafmitfast  gallty  of  op- 
pression, ate. 

Under  Civ.  Code,  {  8294,  exemplary  dam- 
ages can  be  allowed  only  where  a  defeodanjt  has 
been  guQty  of  oppression,  fraud,  or  malice. 

2.  Laadlord  an<  tenaat  «s>l80<3)>-EvtdeNe 
lasufllolaat  to  Jastlfy  findings  of  opprsMlva 
oonduot  against  landlord  basis  of  Jodgoieat  for 
exemplary  damagast, 

In  an  action  by  the  tenant  of  a  honaekeep- 
ing  apartment  in  a  hotel  against  the  proprietor 
on  account  of  an  eviction  from  her  apartment 
when  she  refused  to  pay  rent  for  a  month,  but 
claimed  a  credit  on  account  of  lost  lanndry,  evi- 
dence held  insufficient  to  justify  the- findings  it 
oppressive  conduct  on  defendant  proprietor's 
part  on  which  Judgment  for  exemplary  damagee 
against  Um  was  based. 

3.  Appeal  and  error  €=>II5I(2)— Jodgmeat  to 
be  reversed  rather  than  modlfled  on  aeeount 
of  Improper  award  of  exemplary  damages. 

Where  the  evidence  fails  to  Justify  the  flnd- 
ings  on  which  Judgment  for  exemplary  damages 
was  based,  but  the  trial  court  found  two  items 
of  special  damage  amounting  to  $14,  and  there 
is  some  evidence  in  the  record  from  which  the 
court  may  have  determined  titat  plaintiff  was 
entitled  to  general  compensatory  damages,  the 
appellate  court  cannot  say  how  much  of  the 
Judgment  above  $14  was  intended  as  compensa- 
tory damages,  if  any,  and  how  much  as  exem- 
plary damages,  so  that  the  judgment  must  b« 
reversed  rather  than  modified. 

Aiq)eal  from  Superior  Ooort,  Los  Angeles 
County;   Fred  H.  Taft,  Judge. 

Action  by  Josephine  F.  Treesh  against  D. 
P.  Stone.  .  From  Judgment  for  plalntUf, 
defendant  appeals.     Reversed. 

Stephens  &  Stephens  and  Chandler  P. 
Ward,  all  of  Los  Angeles,  for  appellant. 

H.  C.  Mlllsap,  of  Los  Angeles,  for  respond- 
ent. 


WORKS,  J.  Tbls  is  an  appeal  by  the  dft- 
fendant  from  a  m<mey  Judgment  In  favor 
of  the  plaintiff.  The  appellant  conducted  a 
hotel,  and  the  respondent  occupied  a  house- 
keeping ai)artment  In  the  place  under  an 
agreement  to  pay  In  advance  a  monthly  rental 
of  $30.  As  a  part  of  the  agreement  under 
which  the  apartment  was  let  it  was  under- 
stood that  respondent  might  leave  at  the  desk 
of  the  clerk  of  the  hotel  such  apparel  as  she 
desired  to  have  laundered  from  time  to  time, 
and  that,  after  it  was  laundered,  It  should 
be  returned  to  her  there.  On  one  occasion 
Bt>e  left  at  the  desk  a  pared  for  the  laundzy 
and  it  was  lost  through  the  fault  of  the  hotel 
management     This  loss  occurred  In  June, ' 
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and,  respondent  having  asserted  a  claim 
against  appellant  for  the  yalue  of  the  miss- 
ing parcel,  the  matter  was  left  In  abeyance, 
at  the  request  of  appellant,  pending  an  at- 
tempt to'  locate  It;  respondent  not  paying 
her  rent  in  the  meanwhile.  On  August  21 
appellant- notified  respondeat  that  the  parcel 
could  not  be  found,  and  on  the  next  day  she 
wrote  appellant  a  note  inclosing  a  list  of  the 
articles  which  had  been  lost,  with  an  itemiz- 
ed statement  of  values  amounting  to  $30.26. 
She  also  stated  her  total  indebtedness  to  the 
hotel  for  July  rent,  with  certain  extras  add- 
ed, at  $31.65,  and  inclosed  a  chedi  for  the 
balance,  $1.40.  She  also  inclosed  her  check 
for  $30  to  cover  the  rent  for  August.  The 
note  which  accompanied  these  inelosures 
contained  a  request  for  receipts  in  full  for 
the  two  months.  On  August  27,  while  re- 
spondent was  absent  from  her  apartment,  ap- 
pellant changed  the  lock  on  her  door  and  re- 
fused to  allow  her  to  enter  her  rooms  on 
h»  return.  The  present  salt  was  the  out- 
come of  this  chain  of  events. 

The  complaint  alleged.  In  addition  to  the 
matters  above  stated,  that  the  eviction  of 
respondent  occurred  without  notice  to  her  of 
the  rejection  of  the  oITer  contained  in  her 
letter,  without  a  return  to  her  of  the  checks, 
wlhout  giving  her  a  thirty-day  notice  ter- 
minating her  tenancy  or  a  three-day  notice 
to  pay  rent  or  vacate;  that  the  eviction  was 
made  wantonly,  willfully,  and  maliciously, 
and  with  intent  to  compel  respondent  to  pay 
appellant  more  than  was  due  him ;  that  ap- 
pellant advised  respondent's  friends  who 
came  to  call  upon  her  that  the  apartment 
had  been  closed  and  that  respondent  no  long- 
er resided  in  the  botd ;  that  on  September 
4,  in  order  to  get  possession  of  her  property 
and  to  avoid  further  humiliation  and  annoy- 
ance, respondent  was  forced  to  and  did  pay 
to  appellant  the  sum  of  $65.30,  which  includ- 
ed rental  to  September  1;  and  that,  by 
reason  of  the  acts  of  appellant,  respondent 
was  damaged  in  the  sum  of  $30.25,  the  value 
of  the  laundry  parcel,  and  in  the  further  sum 
of  $1,000.  The  prayer  for  Judgment  was  for 
the  total  of  these  two  amounts. 

The  trial  court  found  with  respondent  on 
the  allegations  of  the  complaint,  with  some 
exceptions,  one  of  which  is  below  noted,  and 
fonnd  that  she  was  entitled  to  exemplary 
damages,  and  that  the  total  of  the  actual  and 
exemplary  damages  suffered  by  her  was 
$300.  The  Judgment  was  for  that  amount, 
with  costs. 

[1]  It  is  contended  by  appellant,  among 
other  things,  that  the  evidence  is  Insufficient 
to  support  the  findings  of  the  trial  court 
upon  which  were  based  the  Judgment  for  ex- 
emplary damages.  Such  damages  can  be  al- 
lowed (xtly  where  a  defendant  has  been 
guilty  of  oppression,  fraud,  or  malice.  Civ. 
'  Code,  I  3294.  Here,  although  the  complaint 
alleged  that  the  acts  of  the  appellant  were 


maliciously  done,  the  court  declined  to  so 
find.  There  is  no  fraud  in  the  case,  and, 
in  order  to  Justify  -  the  judgment,  it  must 
therefore  appear  that  the  appellant  acted 
oppressively. 

There  was  some  conflict  in  the  evidencn 
bearing  upon  the  question  whether  appellant 
was  responsible  for  the  loss  of  the  laundry 
parcel,  and  the  finding  of  the  trial  court 
was  with  him  upon  the  question  of  the 
amount  of  the  damage  suffered  by  respond- 
ent because  of  the  loss.  The  parties  were 
at  loggerheads  over  these  points  for  some 
time,  and,  when  it  appeared  finally  that  the 
parcel  was  gone  beyond  recovery,  respondent 
took  the  matter  into  her  own  bands  and 
mailed  to  appellant  her  checks  for  rent, 
deducting  the  value  she  placed  on  the  lost 
apparel,  an  amount  three  times  as  great  as 
that  fixed  by  the  court  as  her  damage  in  that 
regard.  The  note  accompanying  the  checks 
was  not  an  offer  of  settlement,  as  it  is  styled 
in  the  findings.  It  closed  with  a  demand 
for  a  receipt  in  fuU,  and,  under  all  the  dr- 
cumstances  shown  by  the  record,  appellant 
Justly  regarded  It  as  a  refusal  to  pay  more 
than  the  amount  of  the  checks ;  a  larger  sum 
being  then  due  him.  The  rent  was  past  due. 
and  appellant,  upon  the  receipt  of  respond- 
ent's ultimatum,  had  the  right  to  terminate 
her  tenancy.  The  findings  of  the  trial  court 
are  to  the  effect  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties, 
and  respondent  was  therefore  entitled  to 
the  notice  provided  by  law  for  the  termina- 
tion of  her  holding.  This  notice  was  not 
given,  but  appellant  has  Insisted,  from  his 
answer  to  his  final  brief  on  this  appeal,  that 
the  relationship  did  not  exist,  and  there  la 
evidence  in  the  record  from  which  the  trial 
court  might  have  found  with  him  on  the 
issue.  At  any  rate,  we  are  satisfied  that  the 
defense  presented  by  appellant  on  the  point 
was  made  in  good  faith,  and  there  is  noth- 
ing in  the  record  from  which  the  trial  court 
could  have  entertained  a  contrary  view. 
That  being  so,  appellant's  coarse  in  attempt- 
ing to  end  respondent's  occupancy  by  merely 
changing  the  lock  on  the  door  was  not  op- 
pressive. It  is  generally- known  that  resort 
is  often  had  to  such  a  course  by  landlords 
who  evidently  deem  it  justified  In  order  to 
protect  the  lien  provided  by  either  section 
1861  or  section  1861a  of  the  CSvU  Code  (as 
added  by  St  1917,  p.  1662),  both  of  whldi 
give  to  the  llenholder  the  right  to  the  pos- 
session of  personal  belongings  of  guests. 
It  Is  to  be  remarked  that  the  appellant  caa- 
tends  that  he  was  entitled  to  a  lien  on  re- 
spondent's personal  property  contained  in 
her  apartment,  and  that  he  had  the  right 
to  change  the  lock  on  her  door  in  order  to 
protect  his  lien. 

The  complaint  alleges  that,  after  dosing 
the  apartment,  appellant  advised  friends  of 
respondent   who   cnme   to  see  her  that   the 
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apartment  bad  been  closed  and  tbat  respond- 
ent was  no  longer  Uving  at  the  hotel ;  while 
the  court  found  that  appellant  told  respond- 
ent's friends  tbat  the  apartment  had  been 
closed  and  that  there  had  been  some  trouble 
between  the  manatrement  and  respondent 
These  statements  of  the  complaint  and  of  the 
findings  do  not  fit  together,  but.  If  appellant 
had  made  any  or  all  of  the  statements  men- 
tioned, no  charge  of  oppression  could  be 
predicated  of  that  fact,  as  he  would  have 
stated  but  the  truth.  The  apartment  bad 
been  closed,  the  respondent  no  longer  lived 
at  the  hotel,  and  there  had  been  trouble 
between  her  and  the  management.  Further, 
and  to  end  the  matter,  none  of  these  stated 
ments  was  made  to  the  friends  of  respondent 
«ither  by  appellant  or  by  his  agents.  The 
record  la  searched  In  vain  for  them. 

It  Is  alleged  In  the  complaint  and  found 
by  the  court  that  appellant  closed  resiwnd- 
enf  s  apartment  without  returning  to  her  the 
two  checks  she  had  mailed  with  her  letter 
asking  for  receipts  in  fall.  We  can  see  no 
evidence  of  oppression  In  thia  fact  The 
checks  were  returned  to  the  counsel  for  re- 
spondent early  in  September,  and  we  cannot 
see  that  the  conduct  of  appellant  In  this  re- 
gard could  be  said  to  be  oppressive  U  tbey 
were  never  returned. 

It  was  also  alleged  and  found  that  the  acts 
of  appellant  were  committed  with  intent  to 
compel  respondent  to  pay  to  him  a  sum  not 
dii&  We  can  flnd  nothing  In  the  evidence  to 
support  sndi  a  finding. 

[2, 3]  We  are  satlafied,  on  the  whole,  that 
the  evidence  falls  to  Justify  the  findings 
upon  which  the  Judgment  for  exemplary  dam- 
ages was  based.  We  are  now  confronted 
with  the  question  whether  the  Judgment  may 
be  modified  or  whether  it  must  be  reversed. 
The  trial  court  finds  two  items  of  special 
damage  amounting  to  $14.  There  is,  how- 
ever, some  slight  evidence  In  the  record  from 
wblch  the  court  may  have  determined  that 
respondent  was  entitled  to  general  compen- 
satory damages.  We  cannot  say  how  much 
of  fb»  Judgment  over  and  above  $14,  If  any, 
was  Intended  as  compensatory  damages  and 
bow  mudi  as  exemplary  damages. 

The  Judgment  Is  reversed. 

We  concor:  FINLAYSON,  P.  X;  CRAIO,  J. 


(SI  Cal.  App.  668) 

BRINKWORTH  et  al.  v.  SAM  8EELIG  CO. 
(Civ.  3493.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  (Mifomia.    March  6,  1921.) 

f.  Negllgaaoe  «S932(2),  44— Inpllmi  Invitation 
to  enter  store  with  safety. 

One  who  dnring  business  hours  lawfoUy  en- 
ters a  store  to  purchase  goods  does  so  at  the 


implied  invitation  of  the  owner  upon  whom  tho 
law  imposes  the  dn^  of  exerdaing  ordinary 
care  to  keep  the  aisles  and  passageways  of  the 
premises  in  a  reasonably  safe  condition,  so 
as  not  unnecessarily  to  expose  the  customer 
to  danger  or  accident 

2.  Neiiiganoa  «=>I36(22,  27)  —  Storskeeper's 
negligence  and  oustomer's  oontributory  negli- 
gence held  for  Jury. 
In  an  action  agahist  a  storekeeper  for  in- 
juries to  plaintiff  customer  when  she  fell  over 
boxes  in  an  aisle,  evidence  held  to  require  snb- 
misBion  of  the  case  to  the  jury,  on  the  theory 
that  in  so  obstructing  the  aisle  defendant  was 
guilty  of  a  want   of  ordinary   care,  and  that 
though   plaintiff,   had   she  looked,  might   have 
seen  the  boxes,  she  was  under  the  circumstanc- 
es justified  in  assuming  the  place  was  one  of 
safety,  so  that  she  herself  was  not  guilty  of 
contributory  negligence. 

A]H)eal  from  Superior  Court,  IjOS  Angeles 
Coun^;  Chas.  Monroe,  Judge. 

Action  by  Albert  3.  Brlnkwortb  and  anoth- 
er against  Sam  Seelig  Company,  a  corito- 
ratlon.  From  Judgment  for  defendant  plain- 
tiffs appeal.    Beversed.    - 

B.  B.  Drake,  of  Los  Angeles,  for  appellantn. 
Hickcox  &  Cieaabavr,  of  Los  Angles,  tor 
respondent 

SHAW,  J.  Action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained as  the  result  of  defendant's  negll- 
g«tce. 

In  Its  answer  defendant  denied  the  Iminit- 
ed  negligence  and  alleged  contributory  neg- 
ligence (»  the  part  of  the  plaintiff. 

At  the  dose  of  plaintiff's  evidence,^  defend- 
ant moved  tor  a  nonsuit  upon  the  ground  that 
the  testimony  offered  on  behalf  of  plain- 
tiff not  only  failed  to  show  that  defendant 
was  guilty  of  negligence,  but  established  the 
fact  that  plaintiff's  Injuries  were  the  result 
of  contributory  negligence.  The  motion  was 
granted,  followed  by  a  Judgment  from  which 
plaintiff  has  appealed. 

Defendant  conducted  a  store  for  the  sale 
of  groceries,  fruits,  and  vegetables.  As  shown 
by  a  plat  received  in  evidence,  the  storeroom, 
on  the  east  side  of  the  street,  was  about  60 
feet  square,  around  the  sides  and  rear  of 
which  were  counters.  In  the  center  of  the 
storeroom  was  a  fruit  and  vegetable  stand, 
the  width  of  wtdch,  fronting  the  store  en- 
trance, was  some  12  or  15  feet  and  around 
which  were  located  counters  for  the  display 
and  delivery  of  goods  to  purchasers.  Around 
this  fruit  and  vegetable  stand  there  was,  for 
the  use  of  customers,  an  aisle  or  passage- 
way, the  width  of  which,  In  front  thereof  and 
next  to  the  entrance,  was  some  10  feet  At 
the  time  In  question  two  boxes,  designated  as 
lug  boxes,  used  tot  bringing  vegetables  into 
the  store,  and  which  were  about  7  Inches  In 
depth,  16  Inches  long  and  10  Inches  wlde^ 
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placed  one  on  top  of  the  other,  were  deposited 
on  the  floor  of  the  passageway  In  front  of  the 
vegetable  and  fruit  stand  at  a  distance  of 
some  two  or  three  feet  from  the  counter 
thereof.  During  business  hours,  and  at  about 
11:45  o'clock  a.  m.,  plalntlfP,  as  a  customer, 
entered  the  west  door  of  the  store  and, 
through  the  north  or  left  aisle,  walked  to  the 
rear  counter  to  make  a  purchase,  from  which 
place  she  retraced  her  steps  to  the  north  side 
of  the  vegetable  and  fruit  stand,  and,  while 
inspecting  the  goods  on  display,  walked  side- 
ways and  fronting  the  counter  around  to  the 
front  of  the  stand  at  a  point  between  the 
counter  and  the  place  where  the  vegetable 
boxes  were  deposited,  some  15  feet  south  of 
plaintiff's  line  of  travel  through  the  north 
aisle  In  reaching  the  rear  counter,  where  she 
made  a  purchase  of  goods,  and  upon  delivery 
of  the  same  to  her,  she,  in  taking  her  depar- 
ture, stepped  backwards  and  fell  over  the  box- 
es, sustaining  the  injury  complained  of.  At 
no  time  while  in  the  store  imtll  after  the  ac- 
cident did  plalntUf  see  or  know  of  the  exist- 
ence of  the  boxes  so  deposited  in  the  aisle, 
and  whldi  bad  been  placed  there  about  8 
o'clock  of  the  morning  of  the  accident  and, 
contrary  to  defendant's  custom,  permitted  to 
remain  until  11:45  o^dock  without  transfer- 
ring their  contents  to  the  counter  and  remov- 
al of  the  boxes. 

[1,2]  In  granting  the  motion  the  court 
erred.  One  who,  during  business  hours,  law- 
fully enters  a  store  to  purchase  goods  does  so 
at  the  Implied  invitation  of  the  owner  (Her^ 
zog  V.  Hemphill,  7  Cal.  App.  116,  98  Pac.  899), 
upon  whom  the  law  imposes  the  duty  of  ex- 
ercising ordinary  care  and  prudence  to  keep 
the  aisles  and  passageways  of  the  premises, 
In  and  through  which,  by  their  location  and 
arrangement,  a  customer  in  making  pur- 
chases is  Induced  to  go,  in  a  reasonably  safe 
condition,  so  as  to  not  unnecessarily  expose 
him  to  danger  or  accident  (Hart  t.  Qrennell, 
122  N.  T.  871,  25  N.  E.  864;  Schmidt  ▼. 
Bauer,  80  Cal.  565,  22  Pac.  256,  5  L.  B.  A. 
580;  Means  v.  Southern  CaL  By.  Co.,  144 
CftL  473,  77  Pac.  1001,  1  Ann.  Cas.  206).  It 
has  been  frequently  declared  by  the  courts 

"that  negligence  is  a  question  of  fact  for 
the  jury,  even  when  there  is  no.  conflict  in  the 
evidence,  if  different  condosiona  upon  the  sub- 
ject can  be  rationally  drawn  from  the  evidence." 
Wahlgren  v.  Market  St.  By.  Co.,  132  CaL  663, 
62  Pac.  308,  64  Pac.  998. 

In  CHnns  t.  Sherer  Co.,  219  Mass.  18,  106 
N.  B.  600,  It  ai«>eared  that  a  store  aisle  was 
obstructed  by  a  hat  box,  19  inches  in  width 
and  9  Inches  In  height,  which  had  been  left 
there  for  half  an  hour,  and  over  which  the 
plaintiff  in  said  actl<«  fell,  sustaining  in- 
juries. The  court  held  the  facts  presented 
a  Gass  for  the  determination  of  the  Jury  as 
to  whether  leaving  the  box  in  the  passageway 
constituted  a  violation  of  defendant's  duty  to 
plalntifl.    In  Williamson  v.  Hardy,  190  Pa& 


616,  the  court  upheld  a  verdict  !n  favor  at 
the  plaintiff  upon  evidence  that  she  slipped 
and  fell  upon  the  floor  of  defendant's  market 
through  having  stepped  upon  a  piece  of  oiled 
paper  made  slippery  by  the  adhesion  to  it  of 
scraps  of  fresh  meat,  and.  In  deciding  the 
case,  said: 

"It  was  a  qnestion  for  the  jury  to  determine 
whether  or  not  the  defendant  was  negligent 
in  permitting  such  a  substance  to  be  lying  upon 
the  floor  of  his  market  where  cnstomerB  were 
woot,  and  were  required,  to  walk  while  making 
their  purchases  therein." 

The  testimony  that  plaintiff  did  not  see  or 
know  of  the  existence  of  the  boxes  deposited 
in  the  aisle  is  uncontradicted,  and  the  ar- 
rangement of  the  fruit  and  vegetable  stand, 
upon  the  counters  of  whidi  goods  were  dis- 
played for  sale,  was  such  as  to  induce  plain- 
tiff, while  looking  over  and  Inspecting  the 
articles,  to  walk  sideways.  The  jury  might 
have  properly  concluded  that  In  so  obstruct- 
ing the  aisle  defendant  was  guilty  of  the 
want  of  ordinary  care,  and  that,  although 
plaintiff,  had  she  looked,  might  have  seai  the 
boxes,  she  was,  under  the  circumstances,  Jua- 
tifled  in  assuming  the  place  one  of  safety, 
and  hence  her  failure  to  observe  the  obstruc- 
tion was  not  negligence  on  her  port. 

Bespondent,  in  opposition  to  the  views  here- 
in expressed,  dtes  several  authorities,  in 
none  of  which,  however,  are  the  facts  similar 
to  those  involved  in  the  Instant  case.  Hart 
v.  Grennell,  supra,  was  a  case  where  plain- 
tiff tripped  over  the  handle  of  a  truck  which 
was  in  the  rear  of  the  store^  and  as  to  which 
the  court,  in  deciding  the  case,  said: 

"It  was  not  exposed  in  the  way  of  customers 
visiting  the  store,  as  there  were  no  appearances 
which  invited  them  into  that  part  of  the  bond- 
ing.   The  plaintiff  had  no  occasion  to  go  there. 

*  *  *  Under  these  drcamstances,  such  an 
accident  as  happened  was  not  within  the  rea- 
sonable apprehension  of  the  defendants,  and 

*  *  *  did  not  expose  their  eastomers  to  bid- 
den or  unforeseen  dangers." 

In  Davis  T.  Oallfomla,  etc,  B.  Co.,  106  CaL 
131,  38  Pac.  647,  the  defendant,  in  construct- 
ing a  street  railway,  deposited  a  number  of 
rails  upon  the  sidewalk  In  front  of  plaintiff's 
residence,  all  of  which  were  removed  except 
one  which  to  plaintiff's  knowledge  had  been 
lying  across  the  sidewalk  for  some  four 
weeks.  Hearing  a  call  of  fire  In  the  night 
time,  plaintiff  ran  out  of  the  house,  and,  for- 
getting the  position  of  the  rail,  fell  over  the 
same  and  sustained  an  injury.  The  court  In 
deciding  the  case  said  the  fact  that  the  plain- 
tiff forgot  the  presence  of  the  rail  was  no 
excuse,  as  the  circumstances  surrounding  the 
accident  did  not  Justify  her  forgetfnlness  and 
consequent  want  of  care.  Neither  line  of  au- 
thorities is  applicable  to  the  facts  In  the 
case  at  bar,  for  the  reason  that  plaintiff's 
injury  was  sustained  In  a  part  of  the  store  to 
which  she  was  Invited,  and,  in  the  absence  ot 
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wuiilag,  might  reasonably  expect  It  to  be 
free  of  apai  trapdoon,  boxes,  or  other  ob- 
stmctlona  endangering  her  safety ;  and,  since 
she  was  ignorant  of  the  fact  that  the  boxes 
were  deposited  In  the  aisle,  the  accident 
conld  not  be  attributed  to  her  tbrgettulnesa. 
The  judgment  la  reversed. 

We  concor:    CONBKX,  P.  J.;  JAMB8,  J. 


<S1  Cal.  Api>.  5S7) 

MeCORMICK  V.  FARMERS'  GRAIN  ft  MILL- 
ING CO.  et  al.     (CW.  3080.) 

(District    Coort   of  Appeal,    Second   District, 

Division  2,  California.     Feb.  24,  1921. 

Rehearing  Denied  March  24,  1921.) 

1.  Chattel  mortgages  «=348— Suffleiancy  «f  d»- 
•cription  la  crop  mortoase;  "all  oropa  grow- 
lag." 

The  description  of  a  crop  in  a  mortgage  is 
sofficient  if  it  be  inch  tliat  a  prudent  disinter- 
ested pprson.  aided  and  directed  by  such  in- 
qniries  as  the  instmment  itself  snggests.  is 
able  to  identify  the  property,  and  a  mortgage 
designatiiig  "til  crops  growing"  is  good  as  to 
crops  in  the  gronnd  when  the  instmment  is  ex- 
seated. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Growing 
Crops.] 

2.  Chattel  mortgages  »  i<0,  117— Deseriptloa 
bald  siillMMit  as  to  erop  la  groond,  but  not 
to  cover  a  erop  aot  tbaa  piaatad. 

A  crop  mortgage  covering  "the  following 
growing  crops,  via.,  the  erop  of  -barley  bay 
and/or  grain  and  the  crop  of  com  to  be 
grown  now  being,  standing  and  growing  upon 
that  certain  piece  or  parcel  of  land,"  etc., 
should  be  read  as  if  It  were  phrased  "the  crop 
of  com  to  be  matured  which  is  now  being, 
standing  and  growing"  upon  the  land,  and  is 
not  ineffective  for  uncertainty  of  description, 
and  is  plainly  good  as  to  com  in  the  gronnd  at 
the  time  of  its  ezecntioD,  but  Is  not  good  as  to 
com  planted  after  its  execution. 

Appeal  from  Superior  Oonrt,  Imperial 
Connty;   Franklin  3,  Cole,  Jadg& 

Action  by  W.  A.  McCormick  against  the 
Farmers'  Ciraln  A  Milling  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed. 

Benj.  W.  Shlpman,  of  Los  Angeles,  John 
A  Berry,  of  Bl  Centro,  and  Henry  O.  Wack- 
erbarth,  of  Los  Angeles,  for  appellants. 

B.  C.  Nichols,  of  San  Diego,  for  respondent. 

WORKS,  J.  Khls  is  an  appeal  by  the  de- 
fendants from  a  money  ludgment  On  or 
about  January  IS,  1917,  the  respondent  leas- 
ed to  one  Beretta  a  certain  tract  of  land  and 
took  from  him  a  crop  mortgage  as  security 
for  the  paymffiit  of  the  rent  provided  for  in 
the  lease,     nie   Instrument   was   recorded 


February  10,  1917.  By  Its  terms  the  mort- 
gage covered  "the  following  growing  crops, 
viz.,  the  crop  of  barley  hay  and/or  grain 
and  the  crop  of  com  to  be  grown  now  being, 
standing  and  growing  upon  that  certain  piece 
or  parcel  of  land,"  particularly  describing 
the  demised  premises.  On  or  about  June  29, 
1917,  Beretta  sold  to  the  appellant  Farmers' 
Grain  &  Milling  Company,  which  had  no  ao 
tual  notice  of  the  mortgage  to  the  respond- 
ent, a  crop  of  mllo  maize  to  be  matured  on 
the  leased  land,  agreeing  to  make  delivery 
on  or  about  November  20,  1917.  On  that 
day  he  refused  to  driver,  and  the  Fanners' 
Company  brought  a  claim  and  delivery  ac- 
tion to  recover  the  crop.  Acting  under  pro- 
cess, the  appellant  sheritr  took  possession  of 
the  maize  December  6,  1917.  The  respondent 
made  a  third  party  claim  to  the  property, 
the  appellant  Farmers'  Grain  &  Milling  Com* 
pany  gave  bond  to  secure  the  officer  agfiinst 
the  claim,  and  the  respondent  commenced 
the  present  action  as  upon  a  conversion,  on 
April  24,  1918.  Judgment  was  rendered  In 
favor  of  the  respondent  for  the  value  of  the 
maize. 

[1]  A  goodly  portion  of  the  briefs  of  the 
respective  jwrties  is  devoted  to  a  discussion 
of  the  question  whether  a  crop  mortgage, 
in  order  to  be  etTectlve,  must  describe  the 
crop  sought  to  be  hypothecated  by  a  mention 
of  the  year,  or  the  season  of  the  year,  or 
some  definite  period  of  time,  during  wbcli  it 
Is  to  be  grown.  The  appellants  contend  that 
the  mortgage  now  before  us  Is  uncertain,  In 
that  it  does  not  fix  such  a  period  of  time 
in  its  description  of  crops  and  they  cite  sev- 
eral Iowa  cases,  beaded  by  Pennington  v. 
Jones,  57  Iowa,  87,  10  N.  W.  274,  in  support 
of  their  contention.  We  need  not  pursue 
those  cases,  and  may  concede  that  the  fixing 
of  a  time  during  which  a  given  crop  Is  to 
be  raised  would  ordinarily  be  a  satisfactory 
method  of  so  describing  it  as  that  construc- 
tive notice  as  to  the  crop  Intended  would 
thereby  be  conveyed  to  the  world,  but  we 
cannot  go  further.  It  is  futile  to  assert 
that  a  crop  can  in  no  other  manner  be  des- 
ignated in  a  mortgage.  "The  description  of 
a  crop  is  sufficient  if  It  he  such  that  a  pru- 
dent, disinterested  person,  aided  and  direct- 
ed by  such  inquiries  as  the  Instrument  itself 
suggests,  is  able  to  Identify  the  property" 
(11  Corpus  Juris,  468);  and  one  of  the  cases 
cited  by  appellant  (Luce  v.  Moorehead,  73 
Iowa,  408,  95  N.  W.  598,  6  Am.  St  Rep.  695) 
18  authority  for  the  Just  rule  that  a  mort- 
gage designating  "all  crops  growing"  is  good 
as  to  crops  In  the  groimd  when  the  instru- 
moit  Is  executed.  This  rule  is  in  effect  sup- 
ported by  Hall  V.  Glass,  123  CaL  500,  56  Faa 
336,  69  Am.  St  Rep.  77,  at  least  as  against 
the  extreme  coutentl<»  of  appellant. 

[2]  The  description  of  the  com  intended 
to  he  mortgaged  by  the  Instrument  InvolTad 
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In  this  action  Is  to  be  read  as  If  It  were 
phrased,  "the  crop  of  corn  to  be  matured 
which  Ig  now  being,  standing  and  growing" 
upon  the  land.  The  mortgage  Is  not  Inef- 
fective for  uncertainty  of  description,  for, 
within  the  rule  of  Luce  ▼.  Moorehead,  supra. 
It  Is  plainly  good  as  to  com  In  the  ground, 
if  there  was  any  such,  at  the  time  of  Its  exe- 
cution. The  description  clearly  satisfies,  al- 
so, the  rule  we  have  quoted  from  Corpus 
Juris.  The  question  now  arises,  however, 
as  to  whether  the  crop  of  mllo  maize  seized 
by  the  appellant  sheriff  was  "being,  stand- 
ing and  growing"  on  the  land  at  the  time  of 
the  execution  of  the  mortgage.  As  Incidental 
to  their  presentation  of  the  point  that  a 
crop  mortgage  must  fix  a  period  of  time 
.  during  which  the  crop  Is  to  be  grown,  the  ap- 
pellants remark  that  the  corn  taken  by  the 
sheriff  was  not  under  the  lien  of  the  mort- 
gage because  it  was  not  planted  until  after 
the  execution  of  the  Instrument  The  re- 
spondent makes  no  comment  upon  this  fugi- 
tive suggestion  of  the  appellants,  and  we 
might  assume  from  that  fact  that  the  com 
seized  was  not  in  the  ground  until  after  the 
mortgage  was  made;  but  we  have  examined 
the  record,  and  have  ascertained  as  well 
from  the  undisputed  evidence  that  it  had 
not  then  been  planted.  This  being  so,  it  Is 
manifest  that  the  com  taken  by  the  sheriff 
was  not  covered  by  respondent's  mortgage. 
The  Judgment  is  reversed. 

We      concur:       PINIAYSON,      P.     J.; 
OBAIO,  J. 


(SI  Okl.  166) 

MoKINNEY  St  al.  v.  BLUFORD.    (No.  9954.) 

(Supreme  Ooort  of  Oklahoma.    Bifarcfa  15, 1921. 
Rehearing  Denied  April  26, 1921.) 

(ByllaJnu  Iv  the  Oovrt.) 

1.  Deeds  <^=>S6(2)— To  constitute  "delivery"  of 
a  "deed,"  grantor  must  have  Intended  to  pas* 
titlo. 

A  deed  Is  defined  to  be  a  written  Instm- 
ment,  containing  a  contract,  or  agreement, 
which  bag  been  delivered  by  the  party  to  be 
bound  and  accepted  by  the  grantee,  and.  In  or- 
der to  constitute  a  delivery,  it  must  appear 
that  the  grantor  intended  it  to  pass  title  at 
the  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sejies,  Deed; 
Deliver— Delivery.] 

2.  Indians  9=9l5(l)— Fact*  held  Insufficient  to 
show  delivery  of  deed  by  Indian  to  grantee, 
who  recorded  It  without  paying  considera- 
tion. 

Mahale,  a  fnll-blood  Creek  Indian,  executed 
a  win  devising  her  allotment  to  Fickey,  also 
a  full-blood  Creek  Indian,  who  was  in  no  way 
related  to  the  testatrix,  either  as  heir  or 
otherwise.    Fickey  executed  a  deed  to  the  land 


80  devised  to  McSnney;  the  deed  was  left  witli 
the  grantee.  At  the  execution  of  the  deed,  a 
date  was  set  to  appear  before  the  proper  coun- 
ty judge  and  have  the  deed  approved,  the  con- 
sideration to  be  paid  in  the  presence  of  the 
county  judge  upon  approval  of  the  deed.  On 
the  date  so  set,  Fickey  appeared  at  the  office  of 
the  county  judge;  the  grantee  failed  to  appear. 
The  deed  was  placed  of  record  by  the  grantee. 
No  part  of  the  consideration  was  ever  paid  or 
tendered.  Beld,  the  possession  of  the  deed  by 
the  grantee,  under  the  circumstances  stated, 
was  not  such  a  delivery  as  is  contemplated  by 
law. 

Appeal  fr<xn  District  Court,  Seminole 
County;   CSeo.  C.  Crump,  Judge. 

Action  by  E^key  Blnford;  or  Fldiey,  Creek 
Roll  No.  8782,  against  W.  B.  McKlnney  and 
another.  Judgment  for  plaintiff,  ,and  de- 
fendants appeal.   Affirmed. 

James  H.  Cobb  and  B.  L.  Harris,  both  of 
Wewoka,  for  plaintiffs  in  error. 

Pryor  &  Stokes,  of  Wewoka,  for  def^id- 
ant  in  error. 

PITCHFORD,  J.  This  Is  an  SLppeal  from 
the  district  court  of  Seminole  county.  The 
land  in  controversy  was  allotted  to  Mahale^ 
a  full-blood  citizen  of  the  Creek  Nation,  who 
died,  devising  said  land  to  one  Flkey  Blu- 
ford,  better  known  as  Fickey,  also  a  full- 
blood  Indian  citizen  of  the  Creek  Nation,  the 
said  Fickey  not  being  an  heir  of  the  said  Ma- 
hale. On  November  13,  1912,  Fickey  execut- 
ed a  deed  to  plaintiff  in  error,  W.  £1.  McKln- 
ney, who  entered  upon  and  occupied  the  land 
continuously  from  that  time  up  to  the  Insti- 
tution of  this  action.  Plaintiff  In  errw, 
Chrlstofer,  occupied  the  land  at  the  com- 
mencement of  the  action  as  the  tenant  of 
McKtnney. 

On  November  17,  1916,  the  defendant  in 
error,  as  plaintiff,  filed  an  action  against 
the  plaintiffs  in  error  In  the  district  court  of 
Seminole  county  for  the  possession  of  said 
land  and  JTor  rents  arising  therefrom,  and 
for  the  cancellation  of  said  deed,  alleging 
as  grounds  for  the  cancellation  that  the  deed 
had  never  been  approved;  that  the  sanfe 
had  never  been  offered  for  approval;  that 
the  plaintiff,  being  a  full-blood  Indian,  the 
deed  was  therefore  void  and  of  no  eftect; 
that  the  deed  was  void  for  the  further  reason 
that  the  same  was  executed  without  any  con- 
sideration. The  plaintiffs  in  error  filed  an. 
answer  In  the  nature  of  general  denial. 

On  November  22,  1917,  the  cause  went  to 
trial  before  the  court,  without  a  jury,  result- 
ing in  a  judgment  against  plaintiffs  In  error, 
for  the  sum  of  $400,  as  rents  for  the  years 
1014,  1915,  1916,  abd  1917,  and  for  the  pos- 
session of  said  land  and  for  the  cancella- 
tion of  said  deed.  Plaintiffs  prosecute  their 
appeal  to  this  court.  Hereafter,  for  conven- 
ience, the  parties  will  be  referred  to  as  they 
appeared  In  the  trial  court. 
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Wblle  the  plaintiff  In  Ma  petition  sought 
cancellation  of  the  deed,  for  the  reason, 
among  others,  that  the  same  had  not  been 
8M>roved  by  the  county  Judge,  having  JnrlB- 
dlctlon  of  the  settlement  of  the  estate  of  Ha- 
hale,  the  testatrix,  that  position  has  been 
abandoned,  and  the  only  ground  now  urged 
for  cancellation  is  that  the  deed  was  execut- 
ed without  any  caDsIderatttm  passing  from 
the  defendant  to  the  plaintiff. 

The  contention  of  the  defendants  Is  that 
mere  failure  of  consideration,  whether  i>ar^ 
tial  or  total  in  character,  when  unmlngled 
with  fraud  or  mala  fides.  Is  not  sufficient  In 
equity  to  obtain  the  rescission  of  the  deed,  es- 
pedally  where  the  deed  contains  a  recital 
that  the  deed  was  made  for  a  valuable  con- 
sideration, contending  that  such  recital  oper- 
ated as  an  estoppel  against  the  plaintiff. 

The  further  contention  Is  made  that  whore 
payment  of  the  purchase  price  is  deferred 
to  a  date  subsequent  to  the  execution  of  the 
deed  nonpayment  thereof  is  no  ground  for 
setting  aside  the  Instrument 

The  evidence  in  the  record  discloses  that 
the  plaintifT  is  a  fuII-blood  Creek  Indian, 
about  45  years  of  age,  that  he  executed  the 
deed  to  W.  E.  McKlnney  and  Nathan  Wil- 
liams; that  the  deed  expressed  a  considera- 
tion of  $500,  no  i>art  of  which  was  paid  at 
the  time  the  deed  was  executed,  and  no  past 
thereof  has  ever  been  paid  or  tendered  prior 
to  the  trial.  It  was  the  understanding  be- 
tween the  parties,  at  the  time  the  deed  was 
executed,  at  least  so  understood  by  the  plain- 
tiff, that  the  deed  would  have  to  be  approvM 
by  the  county  court  before  It  would  be  of  any 
validity.  The  grantee  set  the  date  for  the 
plaintiff  to  appear  before  the  county  judge 
when  the  deed  would  be  approved  and  the 
money  paid  over.  The  defendant,  McKlnney, 
Informed  the  plaintiff,  at  that  time,  that 
when  the  money  was  paid  over  the  Judge 
woTild  see  the  money.  On  the  day  set  to  go 
before  the  county  judge,  the  plaintiff  ap- 
pearea,  but  the  grantees  failed  to  appear, 
whereupon  the  plaintiff  returned  home. 

Tlie  annual  rental  value  of  the  property 
was  $150.  Soon  after  the  deed  had  been  ex- 
ecuted, Williams  quitclaimed  his  Interest  In 
the  land  to  McKlnney  for  $40.  So  far  as  dis- 
closed by  the  proof,  the  plaintiff  has  never 
demanded  any  of  the  rents;  has  never  ques- 
tioned the  right  of  McKlnney  to  occupy  the 
premises;  has,  never  made  any  demand  on 
McKlnney  for  the  $500,  the  consideration  ex- 
pressed in  the  deed;  and  has  never  taken 
any  steps  toward  collecting  same.  On  the 
other  hand,  we  find  that  McKlnney  has  been 
in  possession  of  the  land  all  these  years,  col- 
lecting the  rents  and  the  profits,  and  at  no 
time  has  offered  to  pay  the  consideration. 

It  is  not  contended  that  it  was  necessary 
for  the  county  Judge  to  approve  the  deed, 
since  Fickey  was  not  an  hdr  of  Mahale.  He 
took  the  lands  by  devise.  The  same  law  ap- 
plies to  him  ordinarily  as  would  apply  to 


any  other  citizen  of  Oklahoma.  He  was  ab- 
solutely free  of  any  restriction,  in  so  far  as 
the  land  in  controversy  was  concerned. 
While  all  of  this  is  true,  we  must  take  into 
consideration  the  fact  that  he  was  a  full- 
blood  Indian,  and  any  one  In  the  least  ac- 
quainted with  the  Indian  character,  especial- 
ly the  full  blood,  knows  that  it  is  extreme- 
ly rare  to  find  one  who  has  the  least  knowl- 
edge of  the  legal  force  and  effect  of  legal  In- 
struments. But  this  fact  alone  would  not 
Justify  the  cancellation  of  the  deed  In  the 
absence  of  fraad. 

At  the  time  the  deed  was  executed,  it  was 
evident  that  the  grantor  understood  that  the 
same  would  have  to  be  approved  by  the  coun- 
ty Judge  l>efore  becoming  effective.  Tlie 
grantees  either  thought  the  same,  or  they  in- 
tentionally led  EHdcey  to  believe  that  it  was 
necessary  to  have  the  approval  of  the  county 
judge  before  the  money  could  be  paid. 

By  act  of  Congress,  in  all  cases  where  a  full- 
blood  Indian  heir  seeks  to  alienate  inherited 
tribal  lands.  In  order  to  give  the  deed  any  va- 
lidity, it  is  necessary  to  have  the  approval  of 
the  county  judge.  In  the  instant  case,  the 
proof  clearly  establishes  the  parties  under- 
stood the  same  course  would  be  taken  in  re- 
spect to  this  deed.  The  fact  that  McKlnney 
was  allowed  to  retain  the  deed  under  the  cir- 
cumstances was  not  sucb  a  delivery  as  Is  con- 
templated by  the  law.  Hundreds  of  deeds,  as 
we  knew  as  a  matter  of  comnton  knowledge, 
have  been  executed  by  full-blood  Indian  heirs 
and  left  with  the  grantee,  all  parties  knowing 
that  the  deed  would  not  be  of  any  effect  until 
approved  by  the  county  judge,  and  date  would 
be  set,  aa  was  done  in  the  instant  case,  to  ap- 
pear before  the  county  court  to  have  the 
deed  approved,  at  which  time  the  considera- 
tion was  paid  over  to  the  grantor  in  the  pres- 
ence of  the  county  Judge,  at  which  time  de- 
livery would  be  completed,  and  this  was  6x- 
actiy  wliat  was  understood  would  be  done  by 
Fickey.  Whether  or  not  a  deed  has  been  de- 
livered is  a  question  of  fact  to  be  determined 
in  each  case  by  its  particular  circumstances. 

When  McKlnney  was  allowed  to  retain  the 
deed.  It  was  upon  the  condition,  either  ex- 
pressed or  implied,  tliat  on  the  date  set  for 
approval  by  the  county  Judge  the  parties  con. 
eerned  would  appear,  the  deed  would  be  ap- 
proved, and  the  consideration  paid. 

[1,2]  In  Couch  V.  Addy  et  al.,  35  Okl.  366,  ' 
129  Pac.  709,  the  rule  is  stated,  as  follows : 

"To  constitute  a  valid  deed,  not  only  must 
there  have  been  an  intention  on  the  part  of  the 
grantors  to,  deliver,  but  the  grantee  must  ac- 
cept the  same  in  person,  or  by  some  one  whom 
he  has  authorized  to  accept  for  liim,  or  whose 
conduct  he  subsequenlly  ratified." 

To  the  same  effect,  see  McCuan  et  al.  v. 
Gordon  et  al.,  44  Okl.  264,  144  Pac.  348;  Tay- 
lor V.  Harklns  et  al.,  178  Pac.  117,  8  B.  a  U 
976,  978,  979. 

In  Eenney  y.  Parks  et  aL,  137  OaL  687,  70 
Pac.  666,  It  is  said: 


Digitized  by 


Google 


187  PAOIFIO  BBPOBTBB 


(OkL 


"When  a  wife  execDted  two  deedi  to  her 
husband,  and  on  hla  representation  that  they 
would  not  have  any  ralidity  ontil  recorded,  and 
on  his  promise  that  he  would  not  have  them 
recorded  unless  he  survived  her,  placed  them  in 
his  possession,  there  was  no  delivery  of  the 
deeds,  as  there  was  no  intent  that  they  should 
become  operative  as  such." 

When  McElnney  filed  bis  answer,  he  did 
not  acknowledge,  at  the  time,  that  he  owed 
the  plaintlfT  any  portion  of  the  consideration. 
He  filed  a  general  denial,  forcing  the  plain- 
tiff to  prove  all  the  allegations  of  his  peti- 
tion. After  all  the  evidence  was  In,  then  for 
the  first  time  does  McKlnney  show  any  dis- 
position to  treat  this  fall-blood  Indian  with 
any  degree  of  fairness.  He  then  tenders  the 
consideration.  H»  knew  all  these  years  that 
be  owed  this  amount.  He  no  doubt  knew  the 
Indian's  character,  and,  onder  the  circum- 
stances, good  faith  would  have  dictated  that 
he  should  show  some  disposition  toward  fair- 
ness. 

As  we  have  said,  delivery  bdng  a  question 
of  fact,  and  the  trial  court  having  passed  on 
the  evidence  and  found  in  favor  of  the  plain- 
tiff, and  ordered  the  cancellation  of  the  deed, 
the  Judgment  of  the  trial  court  should  not 
be  reversed,  unless  we  find  same  to  be  against 
the  dear  weight  of  the  evidence. 

We  have  examined  the  evidence  as  a 
whole,  and  conclude  that  the  Judgment  of  the 
trial  Judge  Is  in  harmony  with  the  principles 
of  Justice,  and  right  dealing,  and  the  same  Is 
In  all  req^ecta  affirmed. 

HARRISON,  C.  J.,  and  McNBIUU  NICH- 
OLSON, and  El/rmO,  JJ..  cmcor. 


(81  Okl.  207) 

WALL  at  al.  v.  RANDER80N  at  al. 
(No.  10091.) 

(Supreme  Court  of  Oklahoma.   April  12, 1921.) 

(ByXtab**  Ay  ihe  Oo%rt.) 

1.  Deeds  «=»70( I)— Statute  avoiding  convey- 
ances fraudulent  as  to  creditors  held  Inappli- 
cable in  suit  between  parties  to  deed  to  fet 
It  aside  for  fraud. 

Section  1174,  Rev.  Laws  1^0,  wss  enacted 
,  for  the  benefit  of  the  creditors  of  the  grantor, 
and  does  not  apply  in  an  action  between  the 
grantor  and  grantee  to  set  aside  a  conveyance 
of  land  for  frand  and  misrepresentation  in 
iti  procurement. 

2.  Appeal  and  sTror  «=» 1 033 (8)— Deeds  «=> 
70(5)— Error  In  favor  of  apiMlIant  will  not 
constitute  prejudicial  error;  consideration 
for  deed  held  not  so  Inadequate  as  to  raise 
Inferenoe  of  fraud. 

Record  examined,  and  held:  (1)  That  the 
findings  of  fact  of  the  trial  court  are  sufficient- 
ly supported  by  the  evidence;  (2)  that  the 
trial  court  did  not  ^rr  in  refusing  to  allow  the 


plaintiff  to  amend  his  petition  tfter  the  court 
had  announced  its  decision;  (8)  that  the  re- 
maining action  of  the  court  comtdained  of  is 
so  dearly  in  favor  of  the  plaintiff  that  it  can- 
not constitute  prejudidal  error. 

Appeal  from  District  Court,  Garvin  C!oun- 
ty;   F.  B.  Swank,  Judge. 

Suit  by  Delllab  Wall  and  another  against 
R.  S.  Randerson  and  otiiers,  to  cancel  a 
deed.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

B.  C.  Wadllngton,  of  Ada,  for  plaintiffs  in 
error. 

Warren  K.  Snyder,  ot  Oklaboma  City,  for 
defendants  In  error. 

KANE,  J.  This  was  an  action  to  cancel 
a  deed  upon  the  ground  of  fraud  and  mis- 
representation in  its  procurement,  commenc- 
ed by  the  plaintiffs  in  error,  plaintiffs  be- 
low, against  the  defendants  in  error,  defend- 
ants below.  Upon  trial  to  the  court  there 
was  Judgment  in  favor  of  the  defendants, 
to  reverse  which  this  proceeding  In  error  was 
commenced. 

While  the  brief  of  counsel  for  plaintiffs 
In  error  does  not  contain  the  spedfications 
of  error  complained  of  separately  set  forth 
and  numbered  as  required  by  rule  26  of  this 
court  (165  Pac.  Ix),  from  a  close  scrutiny 
thereof  we  are  able  to  summarize  the  fol- 
lowing grounds  for  reversal: 

(1)  The  Judgment  of  the  trial  court  Is  not 
sustained  by  the  evidence. 

(2)  The  trial  court  erred  in  refusing  to 
allow  the  plaintiffs  to  amend  their  petition 
to  conform  with  the  proof,  and  in  not  hold- 
ing that  the  deed  to  Randerson  was.  In  ef- 
fect, an  equitable  mortgage. 

(3)  The  trial  court  erred  because  the  Judg- 
ment, In  effect,  makes  a  new  contract  be- 
tween the  parties. 

[1]  The  first  contention  Is  based  upon  he 
theory  that  the  evidence  shows  that  the  deed 
was  made  without  a  fair  and  valuable  con- 
sideration, and  is  therefore  void,  under  sec- 
tion 1174,  B.  L.  1910,  which  provides  as  fol- 
lows: 

"Every  conveyance  of  real  estate  or  any  in- 
terest therein,  <uid  every  mortgage  or  other 
instrument  in  any  way  affecting  the  same,  made 
without  a  fair  and  valuable  consideration,  or 
made  in  bad  faith,  or  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  .creditors,  shall 
be  void  as  against  all  persons  to  whom  the 
maker  is  at  the  time  indebted  or  under  any 
legal  liability." 

[2]  It  Is  guffident  to  say  of  this  conten- 
tion that  this  action  was  commenced  by  tho 
grantors  In  the  deed,  and  not  by  a  person  to 
whom  he  was  Indebted,  and  therefore  this 
statute,  which  was  enacted  for  the  benefit  of 
creditors,  does  not  apply.  Moreover,  accord- 
ing to   the  findings   of  the   trial  court   the 
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plaintUBB  reodTed  a  ftilr  conslderatloii  for 
their  deed,  and  have  no  ground  to  complain 
on  that  score.  It  la  true  that  counsel  for 
plaintiffs  In  error,  In  his  brief,  earnestly  as- 
serts that,  while  the  land  was  of  the  value 
ot  $12,000,  the  grantors  teoeired  therefor  only 
$5,000;  bat  the  ooort  found  that  the  land 
was  of  the  Talne  oC  $5^000,  and  the  grantors 
recelTed  something  over  $4,000  for  it;  and 
this  finding  Is  fairly  supported  by  the  evl* 
dance.  It  appears  that  there  was  a  mort* 
gage  Indebtedness  against  the  land  of  some- 
thing more  than  $4,000,  and  that,  in  addi- 
tion to  assuming  this  indebtedness,  the  gran- 
tee in  the  deed  paid  the  grantors  $100  In 
cash.  We  find  no  such  disparity  between 
this  consideration  and  the  value  of  the  land 
as  would  justify  a  court  of  equity  In  infer- 
riii«  fraud  from  mere  inadequacy  of  consid- 
eration alone. 

Tbe  deed  was  given  under  the  following 
drcumstanoes :  Randeison,  the  grantee,  held 
a  mortgage  upon  the  land,  against  the  gran- 
tors, for  something  over  $4,000,  principal 
and  interest  An  agent  of  the  grantee  call- 
ed upon  the  grantors  with  a  view  of  collect- 
ing the  mortgage  indebtedness.  The  gran- 
tors, who  were  also  the  mortgagors,  being 
unable  to  pay  either  the  prindpai  or  inter- 
est, executed  a  deed  to  Randeraon  in  consid- 
eration of  $100,  which  deed  and  money  were 
placed  in  escrow  In  a  bank,  together  with 
an  agreement  whereby  the  deed  was  to  be  de- 
livered to  the  grantee  and  the  money  to  the 
grantors  if  the  interest  due  upon  the  mort- 
gage was  not  paid  within  30  days.  Thirty 
days  having  expired  without  the  interest 
being  paid,  tl^e  deed  was  forwarded  to  the 
grantee  and  the  money  to  the  grantors  ac- 
cording to  the  stipulation.  This  is  the  state 
of  facts  which  counsel  contends  sustains  bis 
motion  to  have  the  deed  declared  a  mort- 
gage. No  authorities  are  dted  In  support  of 
this  contention,  and  as  it  does  not  appear  to 
us  to  be  well  takoi  we  will  not  interfere 
with  the  ruling  of  the  trial  court  on  this 
point  Moreover,  it  appears  that  the  motion 
for  leave  to  amend  was  not  made  nntll  aft- 
er the  court  announced  its  decision,  and  that 
it  was  upon  this  specific  ground  that  the  mo- 
tion was  overruled.  We  cannot  say  that 
this  was  an  abuse  of  discretion  on  the  part 
of  the  trial  court 

The  remaining  assignment  of  error  is 
based  upon  the  theory  that  the  evidence 
shows  that  the  contract  for  the  deed  pro- 
vided that  the  sole  consideration  therefor 
should  be  $100,  and  therefore  the  action  of 
the  court  in  requiring  defendants  to  pay  off 
the  entire  mortgage  Indebtedness  amounting 
to  over  $4,000,  in  order  to  avoid  the  possibil- 
ity of  any  personal  liability  arising  against 
the  mortgagors,  was,  in  effect,  making  a  new 
contract  for  the  parties.  While  we  are  un- 
able to  agree  witb  this  theory,  this  action  of 
the  trial  conrt  was  so  dearly  in  favor  of  the 


plaintiffs  In  error  tluit  ft  oonld  not  potslbly 
constituto  insjudldal  error. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  must  be  af- 
firmed. 

HARRISON,  G.  X,  and  JOHNSON,  MILI/- 
ER,  and  KX2NNAM£R,  JJ.,  concur. 


MORGAN  V.  KARCHER  at  tl. 


(81  Okl.  n<>) 
(No.  10089.) 


(Supreme  Ooart  of  Oklahoma.   iiprU12,UeL) 

(BiftUbu*  ly  the  Court.) 

1.  Appearaaee  «=>9(8)  —  Motion  to  vaeato 
Judgment  on  Bonjurisdletloaal  gro'^d*  Md 
general  appsaranoab 

Where  a  party  against  whom  a  Jndsment  is 
rendered  files  a  motion  to  vacate  the  judgment 
upon  the  ground  that  the  court  has  no  juris- 
diction of  the  defendant,  and  said  motion  is  bas- 
ed upon  nonjurisdictional  as  well  as  jurisdic- 
tional grounds,  held,  that  thereby  said  party 
enters  a  general  appearance,  as  though  said 
appearance  had  been  made  at  the  trial. 

2.  Judgment  «=>342(l)  —After  final  Judgment 
and  expiration  of  term  statute  must  be  snb- 
•tantially  compiled  with  to  give  court  further 
Jurisdiction. 

After  a  final  judgment  or  decree  has  been 
rendered,  and  the  term  expires,  there  must  be 
a  substantial  compliance  with  the  terms  of  the 
statute  In  order  to  give  the  court  farther  jn- 
tisdiction  over  the  same. 

3.  Judgment  «=s>34»-JndgmeBt  without  Jorft* 
dietlon  or  power  to  render  is  void. 

A  judgment  is  void  when  it  affirmatively  ap- 
pears from  an  inspection  of  the  judgment  roll 
that  either  of  three  following  elements  is  ab- 
sent to  wit.  First,  jurisdiction  over  the  person, 
second,  jurisdiction  over  the  subject-matter; 
and,  third,  judicial  power  to  render  the  partic- 
ular judgment 

4.  Judgment  «s>384  —  Ovemllng  defflurrer  t* 
petition  to  vacate  Judgment  held  erroneous 
where  motion  does  uot  allege  suffldeat 
grounds. 

It  is  error  for  the  trial  court  to  overmie 
a  demurrer  to  a  petition  to  vacate  a  judgment 
when  said  motion  does  not  allege  any  grounds 
that  authorizes  the  court  to  vacate  said  Judg- 
ment after  the  term. 

Appeal  from  District  Oonrt,  C3reek  Gonnty; 
Ernest  B.  Hughes,  Judge. 

Action  by  A.  R.  Morgan  against  M.  S. 
KarCher  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded,  with  instructions. 

J.  T.  Smith,  of  Sapulpa,  for  plaintiff  in 
error. 

John  R.  MUIer,  of  Sapulpa,  for  defendants 
in  error. 


»Forotb«rea 

wrp.-28 
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McNEILIi,  J.  On  Noremb«r  18,  1914,  A. 
R.  Morgan  commenced  suit  In  the  district 
court  of  Creek  connty  against  R.  J.  Hill,  J. 
S.  Baldwin,  M.  8.  Karcher,  EL  W.  Coulter, 
Edgar  Udan,  Fred  Pennington,  and  Paul  M. 
Pope,  to  recover  the  sum  of  $1,572  for  drill- 
ing a  well  upon  a  certain  oil  and  gas  lease 
owned  by  Hill  and  Baldwin,  and  to  foreclose 
a  mecfaanic's  lien,  which  had  been  filed 
against  said  leasehold  estate.  On  the  18th 
day  of  November,  1914,  summons  was  issued 
and  served  upon  all  of  the  defendants  except 
Paul  M.  Pope. 

On  December  16,  1914,  there  was  filed  a 
disclaimer,  signed  by  Udan  and  Pennington, 
disclaiming  any  interest  in  the  oil  and  gas 
lease,  and  a  stipulation  signed  by  Burk  & 
Harrison,  attorneys  for  plaintiff,  and  Hughes 
ft  Miller,  attorneys  for  Udan  and  Penning- 
ton, reciting  that  Udan  and  Pennington 
claimed  no  interest  in  the  oil  and  gas  lease, 
and  that  the  case  as  to  them  should  be  dis- 
missed. 

On  December  17,  1914,  an  answer  was  filed 
by  Attorneys  Bennett  and  Pope,  purporting 
to  be  the  answer  for  all  of  the  defendants. 
On  the  18th  day  of  December,  1914,  there  was 
filed  a  Journal  entry,  dismissing  the  case 
against  Udan  and  Pennington  with  prejudice. 

February  2, 1916,  the  Bovaird  Supply  Com- 
pany filed  a  petition  of  Intervention  In  said 
case  to  foreclose  a  mechanic's  lien  upon  the 
leasehold  estate,  and  attached  thereto  a  copy 
of  their  lien  claim.  On  the  26th  day  of  Feb- 
ruary, 1916,  a  judgment  was  rendered  In  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ants R.  J.  HUl,  J.  S.  Baldwin,  M.  S.  Karcher, 
and  E.  W.  Coulter  for  the  sum  of  $1,572  and 
foreclosure  of  the  lien  on  the  lease,  and  the 
same  be  sold,  to  satisfy  the  said  Judgment, 
but  execution  be  stayed  pending  the  deter- 
mination of  the  lien  claim  of  the  intervener 
Bovaird  Supply  Company. 

On  the  5th  day  of  March,  1915,  Kardier 
and  Coulter  filed  an  answer  to  the  petition  of 
plaintiff,  denying  liability  and  disclaiming 
any  Interest  in  the  leasehold  estate,  and  filed 
a  cross-petition  against  the  codefendants 
Hill  and  Baldwin,  alleging  they  had  built  a 
rig  upon  the  lease,  and  had  filed  a  lien  state- 
ment against  the  leasehold  estate  for  their 
labor,  and  asked  to  have  the  same  foreclosed. 
On  the  13th  day  of  March,  1915,  execution 
was  Issued  out  of  the  district  court  of  Creek 
county  in  said  action,  directing  the  sheriff 
to  levy  upon  the  property  of  Hill,  Karcher, 
Coulter,  and  Baldwin  to  satisfy  said  Judg- 
ment On  the  12th  day  of  May,  1915,  said 
execution  was  returned,  "No  property  found." 
In  November,  1916,  judgment  was  rendered  in 
favor  ot  Bovaird  Supply  Company,  against 
Hill  and  Baldwin  in  the  amount  of  Its  claim 
and  for  foreclosure  of  its  lien  on  the  lease. 
Tbe  cross-petition  of  Karcher  and  Coulter 
Is  still  p«idlng  against  Hill  and  Baldwin, 
and   undisposed    ot     On    Marcb   1,    1916,  j 


^  Karcher  and  Conltw  filed  a  petition  to  set 
aside  the  Judgment  rendered  February  26, 
1916,  in  favor  of  the  plaintiff,  and  against 
them  for  |1,572,  and  prayed  for  an  order 
staying  execution,  and  for  grounds  alleged 
that  tbe  Judgment  was  void,  for  the  reason 
tliat  no  valid  and  legal  summons  was  served 
on  the  defendants  prior  to  entering  said  Judg- 
ment, and  alleging  they  did  not  appear  in 
said  cause;  Second,  that  the  purported  sum- 
mons served  on  defendants  was  void,  for 
the  reason  the  style  of  the  process  was  not 
in  the  name  of  the  state  of  Oklahoma ;  Third, 
that  B.  B.  Hughes,  the  district  Judge  who 
tried  the  case,  was  disqualified,  having  been 
a  member  of  the  law  firm  of  Hughes  &  Mil- 
ler, prior  to  the  time  of  taking  the  oath  of 
oflice,  and  the  firm  of  Hughes  &  Miller  were 
attorneys  for  Udan  and  Pennington,  and  filed 
a  stipulation  in  said  case,  and  that  the  rights 
of  Udan  and  Pennington  conflicted  with  the 
rights  of  Karcher  and  Coulter,  and  by  reason 
of  said  fact,  Hughes  was  disqualified  to  act 
as  Judge,  and  the  Judgment  rendered  by  him 
was  void;  Fourth,  it  was  alleged  that  plain- 
tiff was  threatening  to  have  execution  issue 
in  said  case,  and,  unless  restrained,  execution 
would  issue  and  be  levied  upon  the  property 
of  defendants,  and  prayed  that  the  Judgment 
be  set  aside,  and  vacated,  and  plaintiff  be 
enjoined  from  levying  execution  upon  the 
property  of  Karcher  and  Coulter. 

On  the  24th  day  of  April,  1918,  plaintiff 
filed  a  demurrer  to  the  petition  of  the  de- 
fendants to  set  aside  said  judgment,  and  the 
cause  came  on  for  hearing,  and  was  submit- 
ted to  Hon.  E.  B.  Hughes,  upon  the  pleadings 
and  reoord,  who  made  a  finding  that  be 
was  disqualified  to  hear  the  case  In  the  first 
instance  by  reason  of  having  been  counsel 
for  Udan  and  Pennington,  and  vacated  the 
Judgment.  From  said  Judgment  the'plaintiff 
has  appealed. 

[1]  The  first  two  propositions,  alleged  in 
the  petition  to  set  aside  the  former  Judgment, 
questioned  the  validity  of  the  summons,  for 
the  reason  the  writ  did  not  run  under  tbe 
style  prescribed  by  article  7,  {  19,  of  the  Con- 
stitution. The  plaintiff  in  error  does  not 
brief  this  question,  but  contends  all  questions 
regarding  the  validity  of  the  summons  was 
waived  when  the  defendants,  on  Mardi  5, 
1915,  although  after  Judgmoit,  filed  their  an- 
swer  and  cross-petition  In  said  action,  and 
asked  for  affirmative  relief.  It  is  further 
contended  the  petition  to  vacate  the  Judg- 
ment was  upon  Jurisdictional  as  well  as  non- 
Jurisdictional  grounds,  and  the  defendants 
thereby  waived  all  defects  In  the  summons. 
We  think  both  of  these  contentions  are  sus- 
tained by  a  long  line  of  decisions  of  this 
court.  Tills  court,  in  passing  upon  that  Iden- 
tical question,  has  stated  as  follows: 

"Where  a  party  against  whom  a  Jadgment  i« 
rendered  files  a  motion  to  vacate  the  Jadgmoit 
upon  the  ground  that  the  court  has  no  Juiiadie* 
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tion  of  tlie  defendant,  and  said  motion  Is  baaed 
npon  nonjarisdictional  as  well  as  jurisdictional 
gronnds,  held  that  thereby  said  party  enters  « 
general  appearance,  as  though  said  appearance 
had  been  made  at  the  trial."  Lindley  ▼.  Hill,  6S 
OkL  71,  168  Pae.  886;  Ziska  t.  Avey,  36  OU. 
405.  122  Pac  T22;  Pratt  t.  Pratt,  41  Okl.  677, 
13»Pac.261. 

When  tbe  defendants  filed  their  answer 
and  cross-petition  on  March  5,  they  entered 
a  general  appearance  In  the  case,  thereby 
^raivln)!  any  defect  In  the  summons,  and  sub- 
mitted themselves  to  the  Jurisdiction  of  the 
court,  and  again  when  they  filed  tbe  petitl(m 
to  vacate  tbe  Judgment  and  asked  for  afflrm- 
atlre  relief,  to  wit,  an  order  to  restrain  the 
Issuance  of  execution,  and  asked  for  an  or- 
der that  execution  thereafter  be  stayed,  they 
thereby  submitted  themselves  to  the  JurlsdlC' 
tlon  of  the  court  for  all  purposes,  as  though 
Kald  appearance  had  been  made  at  the  trlaL 

The  defendants  In  error  rely  upon  the  cases 
of  Sharp  v.  Sharp,  166  Pac  176,  !<.  R.  A. 
1917F,  662,  Ctmtlnental  Gin  Co.  ▼.  Arnold, 
167  Pac.  618,  Ll  R.  A.  1918B,  611,  and  Jetfei^ 
son  T.  Gallat^er,  66  OkL  406,  150  Pac.  1071. 
These  cases  might  have  been  controlling  had 
tbe  defendants  not  entered  their  guieral 
aniearance  and  asked  for  affirmative  relief 
after  the  rendition  of  the  Judgment. 

The  other  ground  alleged  In  the  petition 
to  vacate  the  Judgment  recited  the  fact  that 
B.  B.  Hughes,  having  been  counsel  In  the 
case,  was  disqualified  to  act  as  trial  Judge, 
and  was  disqualified  to  tender  Judgment  in 
said  case.  The  power  «nd  authority  of  the 
district  courts  of  this  state  to  modify  or 
vacate  its  Judgment  or  orders  after  tbe  term 
In  which  said  Judgment  or  order  was  entered 
is  defined  by  section  6267,  R.  L.  1910.  The 
petition  to  vacate  the  Judgment  did  not  al- 
lege any  grounds  enumerated  in  any  subdivi- 
sion of  said  section  to  authorize  the  court  to 
vacate  the  Judgment  rendered  at  a  former 
term,  and  failed  to  state  a  cause  of  action 
as  a  petition  or  motion  to  vacate  a  Judgment 
under  this  section  of  tbe  statute.  The  try- 
ing of  a  case  by  a  disqualified  Judge  is  not 
a  ground  mentioned  in  said  section  to  vacate 
a  Judgment.  There  was  no  allegation  of 
fraud  ocmtained  in  tbe  petition. 

[2]  This  court  in  a  l<Hig  line  of  decisions 
has  stated  as  follows: 

"After  a  final  decree  or  Judgment  has  been 
rendered,  and  the  term  ^cpires,  there  mast  be 
a  snbstantlal  compliance  with  the  terms  of  the 
statute  In  order  to  give  the  court  further  Juris- 
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diction  over  the  same."  McAdams  t.  Latham, 
21  Okl.  611,  86  Pae.  684;  Allen  v.  Gaston,  189 
Pac.  183. 

[S]  It  Is  argued,  however,  that  Judge 
Hughes  was  disqualified  under  section  6812, 
B.  L.  1910,  and  the  Judgmept  was  void,  and 
that  a  void  Judgment  may  be  vacated  at  any 
time  upon  motion  as  provided  in  section 
5274,  R.  L.  1910,  by  any  party  or  person  af- 
fected thereby.  This  is  true,  but  a  Judgment 
Is  void,  and  may  be  set  aside  upon  motion 
or  by  collateral  attack,  when  any  of  tbe 
three  Jurisdictional  elements  is  wanting,  as 
disclosed  by  the  Judgment  roll:  First,  Juris- 
diction of  the  parties;  second.  Jurisdiction 
of  the  subject-matter;  and  third.  Judicial 
power  of  the  court  to  render  the  particular 
Judgment  See  Oklahoma  City  v.  Corpora- 
tion Commission,  195  Pac.  498;  Jefferspn  v. 
Gallagher,  supra.  The  Judgment  roll  in  the 
instant  case  does  not  disclose  that  Judge  E. 
B.  Hughes  was  qualified  within  the  meaning 
of  section  6812,  R.  L.  1910.  The  Judgment 
record  falls  to  disclose  that  the  trial  Judge 
had  any  interest  In  the  case,  nor  related  to 
the  parties,  nor  had  been  counsel  for  either 
of  the  parties  to  the  suit  in  which  he  was 
called  upon  to  render  Judgment,  nor  that 
he  was  Interested  in  the  proceeding  in  any 
manner,  nor  that  he  was  called  npon  to  de- 
termine the  validity  of  any  paper  or  instru- 
ment prepared  or  signed  by  him  as  counsel 
or  attorney.  The  record  discloses  no  such 
disqualification.  The  Judgment  roll  therefore 
discloses  no  facts  that  disqualified  the  trial 
Judge,  nor  that  would  render  the  Judgment 
vdd. 

[4]  The  petition  to  vacate  the  Judgment 
failed  to  state  grounds  enumerated  in  section 
6267,  R.  h.  1910,  to  authorize  the  court  to 
set  aside  a  Judgment  rendered  at  a  former 
term,  nor  did  the  Judgment  roll  disclose  the 
Judgment  void,  and  subject  to  be  set  aside  at 
any  time  npon  motion,  as  provided  in  section 
6274,  R.  L.  1910. 

It  was  therefore  error  for  the  court  to 
overrule  the  demurrer  of  the  plaintiff  to  the 
petition  of  defendants  to  set  aside  said  Judg- 
ment. The  Judgment  of  the  district  court 
is  therefore  reversed,  and  the  cause  remand- 
ed, with  instructions  to  the  trial  court  to 
set  aside  said  order  vacating  the  Judgment 
and  to  sustain  the  demurrer  to  the  petition. 

HARRISON,  a  J.,  and  PITCHFORD. 
NICHOLSON,  and  BL/TING,  JJ.,  concur. 


Digitized  by 


Google 


43( 


197  PACIFIG  BBPOBTBR 


(OkX. 


(81  Okl.  204) 

ORAINOLA  STATE  BANK  v.  8HELLEN- 
BERQER.     (No.  9950.) 

(Supreme  Oonrt  of  Oklahoma.   AprS  12, 1921.) 

(BvlMnu  ty  the  Oovrt.) 

1.  Reference  «=>8(7)  —  Evidence  held  to  r^ 
quire  examination  of  mutual  accounts. 

Record  examined  and  held,  that  the  plead- 
iBga  and  evidence  disdosed  a  case  wherein  the 
trial  of  an  issne  of  fact  reqnlred  the  ezamina- 
tion  of  mutual  acconnta,  and  which  was  there- 
fore referable  under  aeietion  S019,  Ber.  I^awa 
1910. 

2.  Reference  «=>7( I)— Action  for  penalty  for 
usury  held  referable;  "oivli  action." 

An  action  for  a  penalty,  imposed  not  to 
punish  the  act  as  an  offense,  but  for  the  com- 
pensation of  the  party  aggrieyed,  is  a  dvQ 
action,  and  referable. 

,[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CiTil  Ac- 
tion—Case—Suit—Etc.] 

Appeal  from  District  Court,  Osage  Ck>un<7; 
R.  B.  Boone,  Jndge. 

Action  by  Bert  Sbellenberger  against  the 
Oralnola  State  Bank.  Judgment  for  plain- 
tiff on  a  referee's  report,  and  defendant  ap- 
peals.   Affirmed. 

Leahy,  Macdonald,  Bumette  ft  Flies,  of 
Pawhuska,  for  plaintiff  in  error. 

J.  M.  Worten,  of  Pawhnska,  for  defendant 
in  error. 

ELANB,  J.  This  was  an  action  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
loiw,  for  the  recovery  of  the  Bom  of  $2,500, 
said  sum  being  twice  the  amount  alleged  to 
have  been  collected  by  the  defendant  from  the 
plaintiff  as  usurious  Interest  contrary  to  the 
Statute.  Over  the  objection  of  the  defendant 
the  trial  court  aiH>olnted  a  referee  to  hear  the 
cause  upon,  whose  findings  of  tact  and  con- 
clusions of  law  Judgment  In  favor  ot  the 
plaintiff  was  rendered. 

There  Is  but  <me  assignment  of  error  pre- 
sented for  review,  and  that  Is  that  the  trial 
court  committed  error  in  referring  the  cause. 
The  statute  under  which  the  trial  court  exer- 
cised authority  to  appoint  a  referee  is  sectioa 
6019,  B.  Lb  1910,  which  provides  «s  follows: 

"When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its 
own  motion,  direct  a  reference  in  either  of  the 
following  cases:  Where  the  trial  of  an  issue 
of  fact  shall  require  the  examination  of  mutual 
accounts,  or  when  the  account  is  on  one  side 
only,  and  it  shall  be  made  to  appear  to  the  court 
that  it  is  necessary  that  the  party  on  the  other 
side  should  be  examined  as  a  witness  to  prove 
the  account;  in  which  case  the  referees  may  be 
directed  to  hear  and  report  upon  the  whole  is- 
sue, or  npon  any  specific  question  of  fact  in- 
volved therein;   or  where  the  taking  of  an  ae- 


count  shall  be  necessary  for  the  Information 
of  the  conrt  before  Judgment,  in  cases  whidi 
may  be  determined  by  the  court,  or  for  carry- 
ing a  judgment  into  effect,  or  where  a  question 
of  fact  other  than  npon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage  of 
an  action." 

[1]  Counsel  for  defendant  say  as  there  was 
no  issue  of  fact  Joined  which  required  an  ex- 
amination of  mutual  accounts  between  the 
parties,  and  it  does  not  appear  that  the  case 
comes  within  that  class  of  cases  intended  to 
be  covered  by  the  statute  where  It  Is  neces- 
sary to  examine  the  opposing  party  as  a  wit- 
ness, It  was  error  to  appoint  a  referee.  We 
are  unable  to  agree  with  this  contention.  Tbe 
transnctioa  out  of  which  this  cause  of  action 
arose  covered  a  period  of  several  years,  and 
seems  to  us  to  require  the  examinatimi  of 
mutual  accounts  In  order  to  reach  a  Just  con- 
clusion as  to  the  amount  fiue.  The  plaintiff 
alleged  In  substance  that  he  borrowed  11,900 
from  the  defendant  with  the  understanding 
that  the  loan  was  to  run  for  two  or  three 
years ;  that  to  represent  this  Indebtedness  he 
executed  two  promissory  notes  for  $1,060 
each,  falling  due  in  July,  1913,  eadi  to  draw 
10  per  cent  per  annum  interest  thereon  after 
maturity ;  that  the  excess  over  $1,900,  written 
into  the  face  of  said  notes,  amounting  to 
$220,  was  Charged  as  Interest  npon  the  money 
which  he  had  borrowed  for  the  first  six 
months  before  maturity,  which  was  largely 
In  excess  of  10  per  cent  and  therefore  usu- 
rious. Thereafter  the  plaintiff  alleges  numer- 
ous payments  both  of  principal  and  Interest, 
and  numerous  renewals  of  the  notes,  wfaldi 
evidenced  the  original  Indebtedness.  T^ese 
payments  were  in  various  sums  ranging  from 
$19  to  $250,  and  extending  over  a  period  of 
three  or  four  years.  The  petition  closes  as 
follows : 

"Plaintiff  states  that  other  payments  of  in- 
terest and  principal  than  those  set  ont  herein 
have  been  made  npon  his  various  notes,  and 
taken  and  charged  as  interest  upon  the  same, 
the  exact  amount  he  cannot  state,  but  at  least 
in  the  sum  of  $1,260,  when  taken  together  with 
the  amounts  stated,  all  of  which  defendant  has 
charged,  received,  and  kept,  and  on  account 
thereof  this  plaintiff  is  entitled  to  recover  of 
the  def^idant  double  the  said  amount,  in  the 
sum  of  $2,500,  together  with  reasonable  attor- 
ney fees." 

The  answer  was  In  effect  a  general  denial. 
It  seems  to  us  that  these  pleadings  present  an 
Issue  of  fact,  requiring  the  examination  of 
mutual  accounts.  Surely  a  court  or  a  Jury 
would  have  had  great  difficulty  In  determin- 
ing the  amount  due  the  plaintiff,  as  the  in- 
quiry was  principally  a  matter  of  computa- 
tion involving  an  examination  of  the  books 
of  the  bank  over  a  consldeTable  iterlodi  of 
time. 

Beferences  In  slmlUu:  cases  have  been  up- 
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held  In  KanMB  where  the  statute  Is  precisely 
the  same  as  our  own.  Weakley  et  al.  v. 
Obenry  Township,  62  Kan.  867,  63  Pac.  433, 
was  an  action  against  a  township  treasurer 
and  fals  bondsmen.  It  was  held  that  where, 
In  an  acti<Hi  against  a  township  treasurer  and 
his  bondsmen,  a  Jury  would  have  had  great 
difficulty  In  determining  the  amount  of  In- 
debtedness at  the  treasurer  to  the  township, 
because  of  volumlnons  book  accounts.  It  was 
pr(^>er  to  appoint  a  referee. 

Abbott  r.  Arkansas  Olty  B.  ft  L.  AsaTn.,  63 
Kan.  888,  66  Paa  1041,  was  an  action  upon  a 
note,  and  to  foredose  a  mortgage  given  to 
■ecnre  the  same.  The  defense  was  that  the 
note  was  paid.  It  was  held  that,  Inasmuch 
■8  ascertaining  whether  the  note  had  been 
paid  InTolred  an  Inquiry  Into  a  long  line  of 
accoonts  between  mortgagors  and  the  as8o<4- 
atlon,  consisting  of  small  Items,  payments, 
fines.  Interest,  etc.,  there  were  mutual  ac- 
counts existing  between  the  parties  within 
the  contemplation  of  the  statute,  and  there- 
tan  a  reference  was  proper.  And  this  court 
has  hdd  that: 

"The  granting  of  an  order  directing  the  refer- 
ence of  a  case  is  within  the  sound  discretion  of 
the  trial  court,  and  will  not  be  inquired  into 
here,  luless  it  affirmatiyely  appears  that  there 
was  a  gross  abase  of  discretion."  Johnson  t. 
Jones,  et  al.,  39  Okl.  823,  135  Pac.  12,  48  U 
B.  A.  (N.  &)  547. 

[21  That  this  Is  an  action  for  the  recovery 
of  a  penalty  Is  Immaterial.  The  general  rule 
la  that  an  action  for  a  penalty.  Imposed  not  to 
ponish  the  act  aa  an  otteoao,  but  for  the  com- 
pensation of  the  party  Bggr\meA,  Is  a  dvll 
action,  and  referable.    84  Cyc.  770. 

For  the  reasons  stated,  the  Judgment  of  the 
ooort  btiom  Is  afflnned. 

HARBISON,  C.  J.,  and  JOHNSON,  MII#- 
IMR,  and  KBNNAKBR,  JJ.,  ooncnr. 


(81  OkL  206) 

GRAINOLA  STATE  BANK  V.  WHIT> 
SONotal.    (No.  9951.) 

(Sopreme  Court  of  Oklahoma.   April  12, 1921.) 

(ByXlalvu  ly  Hit  Court.) 

Affirmed  upon  the  antfaority  of  Gralnola  State 
Bank  v.  Sbellenberger,  197  Pac.  436,  just  hand- 
ed down  and  not  yet  [officially]  reported. 

Appeal  ttaa.  District  Court,  Osage  Coun- 
ty; B.  B.  Boone,  Judge. 

Action  by  F.  H.  Whltson  and  another 
against  the  Orainola  State  Bank.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 
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Leahy,  Macdonald,  Bnmette  &  Files, 
Pawhnska,  for  plalntlfF  In  error. 

J.  M.  Worten,  of  Pawbuska,  for  defendants 
In  error. 

KANBi,  J.  This  Is  a  companion  case  to 
No.  0960,  Orainola  State  Bank,  PlalntUf  In 
Error,  v.  "Bert  Shellenberger,  Defradant  In 
Ehror,  197  Pac.  436,  In  which  an  opinion  has 
Just  been  handed  down.  The  causes  were 
tried  together  below  by  the  same  referee,  and 
the  sole  question  presented  for  review  Is  that 
the  trial  court  ccnnmltted  error  In  referring 
the  cause. 

In  the  Shellenberger  Case  we  hold  that  the 
pleadings  and  evidence  discloses  a  cause 
where  the  trial  of  an  Issue  of  fact  required 
the  examination  of  mutual  accounts,  and 
therefore  referable  under  section  6019,  R. 
L.  1910. 

Upon  the  authority  of  that  case,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

HARRISON,  C.  J.,  and  JOHNSON,  MILL- 
ER, and  KENNAMEB,  JJ.,  concur. 


(81  Okl.  102) 

8TINCHC0IMB  at  al.  v.  OKLAHOMA  CITY. 

(No.  9937.) 

(Supreme  Court  of  Oklahoma.    April  6,  1921.) 

(ByVUbut  by  ih€  Coitrt.) 

Appeal  and  error  ^=3773(5)— Cause  reversed 
for  failure  of  defendant  In  error  to  file  brief. 
Where  the  defendant  in  error  fails  to  file 
a  brief,  and  has  not  ottered  any  excase  for  such 
failure,  and  tbe  plaintiff  in  error  has  ffled  a 
complete  record  in  the  Supreme  Court,  and 
has  served  and  filed  a  brief  in  compliance  with 
the  rules  of  the  court,  tbe  Supreme  Court  is 
not  required  to  search  such  record  to  find  some 
theory  npon  which  the  judgment  below  may  be 
sustained;  and,  where  the  brief  'filed  by  the 
plaintiff  in  error  appears  to  reasonably  8i!stain 
his  assignments  of  error,  the  'court  may  re- 
verse the  case.  In  accordance  with  the  prayer 
of  the  petition 'of  the  plaintiff  in  error. 

Appeal  from  District  Court,  Canadian 
County;   Edward  Dewes  Oldfield,  Judge. 

Action  by  City  of  Oklahoma  City  against 
Lee  Stinchcomb  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

O.  A.  Paul,  of  Oklahoma  City,  for  plaintiffs 
In  error. 

diaries  U.  Ruth  and  O.  L  Price,  both  of 
Oklahoma  City,  for  defendant  In  error. 

ELTINQ,  J.  This  is  an  action  in  and  foi 
the  district  court  of  Canadian  county,  state 
of  Oklahoma,  brought  by  the  dty  of  Okla- 
homa Cnty,  a  municipal  corporation,  plaintilft 
against  Lee  Stinchcomb  et  al.,  tried  before 
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Hon.  Edward  Dewes  Oldfleld,  filed  February 
21,  1917,  to  condemn  27.02  acres  belonging  to 
the  defendant  to  be  nsed  by  tbe  dty  for  the 
purpose  of  constmctlng  a  system  of  waters 
works  for  the  use  of  said  dty.  Commission- 
ers were  appointed  and  filed  a  report  on 
March  21,  1917,  awarding  the  defendant  be- 
low, plaintiff  in  error  herein,  tlie  sum  of  $2,- 
000  as  the  value  of  the  27.02  acres  taken  and 
the  sum  of  $700  as  damages  to  the  remainder 
of  the  tract  of  land,  and  defendant  in  due 
time  filed  their  demand  for  a  Jury  trial,  and 
<«  the  12th  day  of  November,  1917,  the  cause 
came  on  for  trial  before  a'^  Jury  and  the  de- 
fendant below,  plaintiff  In  error  herein,  was 
awarded  by  said  Jury  the  sum  of  $1,891.40 
for  the  value  of  tbe  land  taken  and  $1,060  for 
damage  to  the  rest  of  the  tract  of  land.  On 
the  14th  day  of  November,  1917,  plaintiff  In 
error  filed  their  motion  for  new  trial,  and 
the  same  was  overruled  by  the  trial  court, 
whereupon  this  cause  was  appealed  to  this 
court  by  petition  in  error  supported  by  a 
record  of  the  trial  otherwise  called  a  case- 
madOL 

The  date  of  tbe  filing  of  said  record  was 
the  13th  of  May,  1918.  The  petition  in  error 
contains  three  assignments  of  errmr:  First 
That  said  court  erred  in  overruling  motion 
of  the  plaintiff  in  error  for  a  new  trial.  (2) 
The  Judgment  of  the  court  is  not  sustained 
by  the  law.  (3)  The  Judgment  of  the  court 
Is  not  sustained  by  the  evidence. 

On  November  20,  1920,  plaintiffs  in  error 
filed  their  brief.  Tbe  defendants  In  error 
have  filed  no  brief,  and  have  shown  no  cause 
why  they  have  not  done  so.  The  brief  of  the 
plaintifl  in  error  first  contains  a  statement 
of  the  pleadings  of  the  requested  InstructlonB 
of  the  plaintiffs  in  error,  defendants  below, 
nine  in  number,  that  were  tendered  to  the 
court  and  refused  by  the  court,  and  set  out 
instruction  No.  5,  which  was  given  by  the 
court,  to  which  the  plaintiff  in  error  ex- 
cepted, and  the  giving  of  which  instruction 
the  plaintiff  in  error  contends  in  t)ieir  brief 
worked  injury  and  was  erroneous  and  shonld 
not  have  been  given.  Then  they  give  a  brief 
statement  of  the  facts.  The  closing  part  of 
their  brief  contains  the  argument  The  ar- 
gument covers  four  propositions.  The  sub- 
stance of  the  first  proposition  is:  That  the 
court  erred  in  limiting  the  amount  of  damage 
to  be  recovered  to  tlie  remainder  of  the  land 
not  taken  that  was  located  in  Canadian  coun- 
ty, and  denying  them  the  right  to  consider 
the  damage  to  tbe  entire  tract,  the  greater 
part  of  wliich  was  located  in  Oklahoma 
county. 

7%e  record  shows  that  another  suit  had 
been  tried  In  Oklahoma  county,  condemning 
another  portion  of  the  same  farm  involved  In 
the  instant  suit  The  record  does  not  show 
as  to  Just  what  was  done  in  this  former  suit, 
but  it  would  not  be  unreasonable  to  conclude 
that  in  the  trial  of  the  former  suit  the  trial 
Judge  had  protected  the  rights  of  the  parties, 


and  limited  the  Jury  to  only  grant  such  re- 
covery as  the  law  allowed.  It  would  not  be 
right  to  permit  the  recovery  of  double  dam- 
age, but  the  suit  in  Oklahoma  county  involv- 
ed the  determination  of  damage  in  another 
and  different  taking  to  what  was  involved  in 
the  instant  suit.  We  cannot  understand  by 
what  reasoning  it  could  be  held  that  the 
plaintiffs  in  error,  defendants  below,  should 
not  have  the  right  to  recover  the  value  of  the 
lands  condemned  in  this  new  taking  and  tbe 
damage  done  to  the  rest  of  the  tract  by  rea- 
son of  such  new  taking,  meaning  by  the  tract 
the  entire  tract,  notwithstanding  a  geographi- 
cal line  ran  across  this  land,  constituting  ths 
boundary  line  between  two  counties. 

On'  the  rule  of  damage  in  condemnation 
proceeding  under  a  constitutional  provision 
like  our  own,  see  Lake  Erie  it  Western  Rail- 
way CkJ.  v.  Scott  a32  DL  429,  24  N.  a  78) 
8  L.  B.  A.  330,  and  notes  thereto ;  also  Rigney 
V.  Chicago,  102  111.  64. 

The  second  proposition  set  forth  In  the 
plaintiff  in  error's  brief  was  that  the  court 
committed  error  in  limiting  the  proofs  of  the 
owner  of  the  farm  upon  the  Question  of  value 
and  damages  to  its  use  as  an  agricultural 
farm,  and  in  denying  the  owner  the  right  to 
prove  further  uses  to  which  the  farm  was 
being  put  or  might  be  put 

Tbe  third  proposition  was  that  the  court 
erred  in  denying  the  owner  of  the  land  the 
right  to  prove  the  value  of  the  growing  tim- 
ber on  the  27.02  acres  of  land,  to  be  consid- 
ered by  the  Jury  in  arriving  at  the  amount  ot 
damage  done. 

The  fourth  proposition  was  that  the  court 
erred  tn  giving  instructlcxi  No.  5,  because  tbe 
same  was  prejudlcal  to  the  rigfhts  of  the  de- 
fendants, plaintiffs  in  error  herein.  The  ob- 
jection was  that  said  Instruction  was  an  in- 
vasion of  the  province  of  the  Jury,  in  that  the 
court  told  the  Jury  that  certain  opinions  ex- 
pressed upon  the  witness  stand  were  vaiyiiis 
and  conflicting,  and  hence  were  not  to  be  con- 
trolling on  the  Judgment  of  the  Jury.  They 
also  made  objections  to  other  instructiona 
given  by  the  court,  for  the  reason  that  they 
were  merely  statements  ofl  abstract  princi- 
ples of  law.  They  also  cite  error  of  the  court 
In  refusing  to  give  the  requested  Instructlaia 
asked  by  the  defendants  below,  plaintiffs  in 
error  herein,  embracing  instructions  upcn 
particular  phases  of  the  case  and  covering 
certain  phases  of  the  evidence.  These  prop- 
ositions ard  supported  by  the  argument  of 
the  counsel  and  by  authorities  which  seem  to 
reasonably  supiwrt  their  theory  of  the  law 
as  applicable  to  the  issues  and  fticts  in  the 
instant  case,  and  which  law  they  were  denied 
the  benefits  of  by  the  court  below. 

As  heretofore  stated  the  defendants  in  »- 
ror  failed  to  file  a  brief  herein,  nor  have  they 
shown  this  court  any  reason  why  they  should 
not  be  held  responsible  for  such  failure.  Un- 
der the  numerous  rulings  of  this  court,  it  la 
held  that  wliere  the  plaintiff  in  error  files  a 
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complete  record  In  this  court  and  e  brief  In 
compliance  with  the  rules  of  this  court, 
and  the  defendant  in  error  baa  filed  no  brief 
and  shown  no  cause  why  he  has  failed, 
and  the  argument  of  the  plaintiff  in  error  In 
his  brief  and  the  authorities  given  therein 
reasonably  support  the  assignments  of  error 
set  forth  in  the  petition  In  error,  this  court 
may  reverse  the  case  and  grant  the  prayer 
of  the  petitioner  In  error.  It  is  not  incum- 
bent upon  this  court  to  seardi  the  record  and 
the  law  books  under  such  state  of  the  record 
to  find  some  theory  upon  which  the  Judgment 
of  the  court  below  may  be  upheld.  It  is  not 
necessary  for  this  court  to  dte  authorities 
upon  this  well-known  rule. 

It  is  therefore  ordered  that  this  cause  be 
reversed  and  remanded  for  anoth»  trlaL 

HARRISON,  C.  J.,  and  KANE,  JOHNSON, 
MILiLEB,  and  KENNEMER,  JJ.,  concur. 


(U  OU.  104} 

SOUTHWESTERN  SURETY  INS.  CO.  V. 
NEAL  et  al.    (No.  9813.) 

( Supreme  Court  of  Oklahoma.    April  12, 1921.) 

fSpttaiut  by  fk«  Court.) 

i.  PaymMt   <S=>38(I)>   39(6)— Application    of 

payments  sot  affected  by  consideration  of  bea> 

•fits  to  surety. 

The  general   rale  is  tliat  a  creditor  may 

apply  a  payment  made  by  the  debtor  without 

any    specific    appropriation    where    there    are 

two  or  more  debts  to  whichever  debt  he  pleases, 

and  a  surety  cannot  control  the   application 

of  the  payment  by  the  creditor,  and  neither  the 

debtor  nor  the  creditor  need  apply  the  payment 

in  a  manner  most  beneficial  to  the  surety. 

2.  Clerks  of  conrts  9=»74 — Sureties  on  bead  of 
clerk  held  liable  for  all  moneys  coming  into 
hia  hands  a*  such. 

Sureties  on  an  official  bond  are  only  answer- 
able for  the  acts  of  their  principal,  while  en- 
gaged in  the  performances  of  some  duty  im- 
posed by  law,  or  for  an  omission  to  perform 
such  duty;  and  therefore  the  bond  of  a  clerk 
of  the  county  court  la  liable  for  all  moneys 
coming  into  his  hands  as  such  clerk  under  the 
law  and  by  virtue  of  his  office  and  nnaccoonted 
for  by  him. 

3.  Clerks  of  courts  <s=»74— Deposits  by  olerk 
to  secure  oasts  held  within  bond. 

For  deposits  made  with  the  derk  of  the 
connty  court  to  secure  costs  or  sums  coming 
into  the  hands  of  such  derk  by  virtue  of  his 
office,  his  bond  is  liable  upon  his  failure  to  pay 
such  snms  over  to  such  party  as  may  be  en- 
titled to  recnve  them. 

4.  Clerks  of  oonrts  «=»74— Amounts  received 
by  clerk  In  administration  and  guardianship 
matters  under  orders  of  court  held  not  by 
virtne  of  offloe  within  terms  of  bond. 

Amounts  received  by  the  derk  of  the  conn- 
^    court   in   administration    and    guardianship 


matters,  under  orders  from  the  connty  court, 
of  which  he  was  the  derk,  are  not  received  by 
virtue  of  his  office,  and  the  obligation  of  his 
bond  does  not  cover  the  same  as  sums  properly 
coming  into  his  bands  by  virtne  of  his  office. 

Appeal  from  IMstrlct  Court,  Ataikti  Ootm- 
ty;  J.  H.  liinebaugb,  Judge. 

Action  by  the  State,  for  the  use  and  benefit 
of  the  Board  of  County  Commissioners  of 
Atoka  (bounty,  and  others,  against  Charles 
Minor  Keal  and  the  Southwestern  Surety 
Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  Surety  (Company  ap- 
peals. Affirmed  in  toto  as  to  defendant  Neal, 
and  conditionally  as  to  defendant  Surety 
Company. 

Kent  V.  Gay,  of  McAlester,  J.  T.  Suggs,  of 
Denlson,  Tex.,  and  Jas.  H.  Chambers,  of 
Wichita,  Kan.,  for  plaintiff  In  error, 

Clark  &  Raile  and  I.  J.  Banta,  botb  of 
Atoka,  for  defendants  In  error. 

PITCHFORD,  J.  This  action  waa  com- 
menced In  the  district  court  of  Atoka  coun- 
ty against  Citaarles  Minor  Neal  and  the  South- 
western Surety  Insurance  (Company,  aa  de- 
fendants, by  the  state  of  Oklahoma,  for  the 
use  and  benefit  of  the  board  of  county  com- 
missioners of  said  county,  and  Jas.  H.  Gill, 
court  clerk  of  said  county. 

The  petition  alleged  that  the  defendant 
Charles  Minor  Neal,  as  clerk  of  the  county 
court  of  Atoka  county,  had  failed  to  account 
and  pay  over  to  his  successor  in  office,  the 
plaintiff  GUI,  the  sum  of  $2,791.36. 

The  defendant  Southwestern  Surety  In- 
surance Company  had  executed  surety  bond 
for  the  defendant  Neal  for  the  faithful  per- 
formances of  the  duties  required  of  him  as 
clerk  of  the  county  court,  and  that  be  should 
promptly  pay  over  to  the  person  or  officers 
entitled  thereto  all  moneys  which  might 
come  into  his  hands  by  virtue  of  his  office, 
etc. 

When  the  cause  came  on  for  trial,  a  Jury 
was  waived  and  the  cause  tried  to  the  court. 
On  the  conclusion  of  the  evidence,  the  court 
made  the  following  finding  of  facts  and  con- 
clusions of  law: 

"That  during  said  period  of  time  the  said 
C.  M.  Neal  received  the  sum  of  $46,781.62,  and 
that  he  disbursed  the  sum  of  $44,094.01;  that 
included  in  said  disbursement  was  the  sum  of 
$2,172.20  paid  to  Jas.  H.  Oill,  court  derk,  and 
successor  to  said  C.  M.  Neal;  that  there  was  a 
balance  left  in  the  hands  of  said  O.  M.  Neal, 
undisposed  of  and  nnacconnted  for„in  the  sum 
of  $2,687.61;  that  there  was  received  by  the 
said  C.  M.  Neal,  conrt  derk,  during  said  time, 
as  fees  in  probate,  criminal,  dvil,  fuU-Uood  ap- 
provals, marriage  licenses,  etc.,  the  sum  of 
$19,329.60,  and  that  of  this  amount  he  paid  out 
$17,385.74,  leaving  a  balance  of  $1,943.86;  that 
the  remainder  of  said  amount  received  by  the 
said  G.  M.  Neal  during  the  said  period  of  time 
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waa  recelTed  by  Um  In  piardlaBsUp  and  admln- 
iatration  matters,  and  that  of  the  amount  ao 
receiTed  there  were  certain  nuns  due  the  coun- 
ty, the  exact  amount  of  which  in  each  case  the 
testimony  in  this  case  does  not  disclose;  that 
practically  all  of  the  amounts  that  he  held  in 
administration  and  guardianahip  matters  were 
held  by  Tirtoe  of  an  order  of  the  conrt  of  whicib 
he  was  the  duly  qualified  and  acting  derk. 

"Therefore  the  conrt  condndes  as  a  matter 
of  law  that  the  balance  of  $1,043.86  received  by 
him  in  fees  was  received  by  virtue  «f  his  office 
as  sndi  derk,  and  was  das  the  coonty  of  Atoka, 
OU.;  that  the  amonnts  that  he  received  and 
hdd  in  admlnlBtratlon  and  guardianship  mat- 
ters were  received  and  hdd  under  orders  from 
the  eonnty  conrt,  of  wliich  he  was  the  clerk, 
and  tbat  in  all  of  said  matters  the  county  of 
Atoka  had  some  interest,  and  therefore  the  said 
C.  M.  Neal  hdd  said  money  virtute  offidi  and 
not  colore  offidi,  and  that  it  was  his  duty  to 
turn  said  amonnt  over  to  his  successor  in  of- 
fice or  the  parties  to  whom  he  might  be  di- 
rected to  pay  the  same  by  law. 

"The  court  therefore  concludes  as  a  matter 
of  law  that  the  said  O.  M.  Neal  is  due  the 
county  of  Atoka,  Okl.,  at  this  time,  the  sum  of 
$2,687.61,  and  that  the  defendant  the  South- 
western Surety  Insurance  Company,  surety  on 
the  bond  of  the  said  O.  M.  Neal,  is  liable  for 
said  amonnt,  and  Judgment, is  hereby  rendered 
against  the  said  C.  M.  Neal  and  the  said  South- 
western Surety  Insurance  Company  for  the 
said  sum  of  $2,687.61." 

From  this  Judgment  the  Soathweetem 
Surety  Insurance  Company  prosecutes  an  ap- 
peal to  this  court 

It  will  be  noted  from  the  foregoing  that 
the  court  found  that  the  defendant,  Neal, 
was  indebted  to  the  county,  In  the  sum  of 
$2,687.61;  that  this  sum  Included  $1,M3.86, 
the  balance  remaining  in  his  hands  for  fees 
during  his  term  of  office;  that  the  remain- 
der of  the  said  sum  of  $2,687.61  was  received 
by  him  in  guardianship  and  administration 
matters. 

It  is  the  contention  of  the  defendant  sure- 
ty company  that  the  evidence  conclusively 
shows  that  at  the  time  the  term  of  ofiSoe  of 
the  defendant  Neal  expired,  and  prior  to  his 
turning  over  his  books  and  accounts  to  his 
successor,  he  bad  in  his  hands  costs  due  the 
county  in  the  sum  of  $1,943.86,  moneys  be- 
longing to  administrators  In  the  sum  of 
$1,022.18,  and  funds  due  guardians  in  the 
sum  of  $1,879.54,  and  that  thereafter  he 
paid  to  his  successor  in  settlement  of  moneys 
due  from  him  the  sum  of  $2,172.20,  that, 
when  Neal  paid  this  sum  to  his  successor, 
he  more  than  liquidated  all  of  his  Indebted- 
ness to  the  county  for  any  and  all  balances 
due  as  fees  and  costs,  by  iwylng  to  his  suc- 
cessor $128.34  in  excess  of  the  cost  and  fees 
received,  and  contending  further  that  the 
sums  not  accounted  for  by  Neal  were  funds 
due  to  various  guardians  and  administrators 
who  had  erroneously  deposited  with  him 
funds  held  by  them  In  their  official  capaci- 
ty, and  that  surety  Is  not  liable  for  such 
sums  so  deposited. 


TbestB  would  be  weight  In  this  contention 
if  the  trial  court  had  found  tbat  the  amonnt 
paid  by  Neal  to  his  successor  bad  been  ap- 
plied to  the  payment  of  the  cost  and  fees: 
but  the  court  found  that  the  deftodant  Neal 
failed  to  account  for  $2,791.86,  received  by 
him,  and  further  that  of  this  amount  the 
sum  $1,943.86  was  received  as  cost  and  fees. 
There  must  have  been  some  evidence  before. 
the  court  as  to  the  application  of  the  amonnt 
paid  to  his  successor  by  Neal  to  Justify  the 
finding  that  Neal  still  owed  the  amount  des- 
ignated as  cost  and  fees. 

There  is  nothing  in  the  evidence  tending 
to  show  any  instructions  from  Neal  at  the 
time  be  paid  the  sum  of  $2,172.20  to  his  suc- 
cessor as  to  Its  application  further  than  the 
inference  might  be  drawn  that  he  consider- 
ed at  that  time  that  this  sum  covered  the  en- 
tire shortage,  both  as  to  cost  and  fees,  and 
the  sums  due  guardians  and  administrators. 

We  have  seen  that  the  court  found  that 
the  defendant  Neal  bad  failed  to  account  for 
cost  and  fees  in  a  certain  sum,  also  certain 
amounts  leoeired  from  guardians  and  ad- 
ministrators. We  know  of  no  role  of  law 
or  equity  that  would  require  the  application 
of  the  amount  paid  by  Neal  to  his  successor 
to  the  payment  of  the  cost  and  fees  in  pref- 
erence to  the  amounts  due  by  him  from 
guardians  and  administrators.  Neal  was 
certainly  liable  personally  for  these  several 
sums,  regardless  of  whether  or  not  there 
was  any  liabllty  on  the  part  of  his  surety. 

[1-4]  The  general  rule  Is  that  a  creditor 
may  apply  a  payment  voluntarily  made  by 
the  debtor  without  any  specific  appropria- 
tion, where  there  are  two  or  more  debts,  to 
whichever  debt  he  pleases,  and  sureties  can- 
not control  the  application  of  the  payment  by 
either  the  debtor  or  creditor,  and  neither  the 
debtor  nor  the  creditor  need  apply  the  pay- 
ment in  a  manner  more  beneficial  to  the 
surety.  Jackson  et  al.  v.  Moore,  39  Okl.  234, 
134  Pac.  1114;  30  Cyc.  1233.  There  was  no 
error  in  finding  the  surety  company  liable  for 
the  balance  of  cost  and  fees,  amounting  to 
■$1,943.86. 

The  Judgment  of  the  trial  court  was  not 
only,  for  the  balance  of  fees  and  cost,  but  al- 
so included  the  amonnts  paid  to  the  defend- 
ant Neal  by  administrators  and  guardians 
under  and  by  virtue  of  orders  of  the  coun- 
ty court. 

If  a  county  derk  can  legally  be  made  the 
depository  of  these  funds  received  from 
^ardians  and  administrators  by  virtue  of 
Ills  office,  then  there  would  be  no  question  as 
to  the  liability  of  his  siurety.  The  duties 
pertaining  to  the  office  of  county  derk  are 
defined  by  certain  sections  of  the  Revised 
Laws  of  Oklahoma  1910,  and  nowhere  in 
these  sections  does  it  appear  that  the  clerk 
of  the  county  court  Is  authorized  to  act  as  a 
depository  for  funds  belonging  to  guardian* 
and  administrators,  further  than  the  pro- 
visions of  the  statute  relating  to  cost  de- 
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posits  and  In  reoeiTlng  tbe  amount  due  on  a 
lodgment  wbere  there  U  so  outstanding  ez- 
ecntloa. 

In  re  Bolln's  Estate  et  al.,  Tidbert  ▼.  Bolin 
et  aL.  22  OkL  851.  98  Pac  934,  It  was  said: 

"A  seneial  guardian  of  the  estate  of  a  minor 
is  wtitled  to  tlie  exdnsive  possession,  togeth- 
er with  the  care  and  management,  of  the  estate 
of  such  minor  committed  to  hui  tmst,  which 
cannot  be  limited  hj  order  of  court  as  to  its 
castody.'and  where,  on  annual  settlement,  the 
court  found  the  amount  dne  said  minor  and  or- 
dered the  same  paid  by  said  goardian  to  the 
deik  of  the  conrt,  that  part  of  said  order  to 
make  said  payment  is  void.    •    •    • 

"The  first  error  assigned  is  that  the  court 
was  without  Jurisdiction  to  enter  that  part  of 
the  order  requiring  plaintifF  in  error  to  pay 
9768.83  to  the  derk  of  tbe  court,  and  for  that 
reason  the  same  is  void.    In  this  we  concur." 

In  Hughes  et  aL  r.  Board  of  County  Com- 
mlssianera  of  Oklahoma  Ooanty,  SO  Okl.  410, 
160  Pae.  1029,  wbereln  the  oonrt  said: 

"Is  the  surety  company  on  the  official  bond 
liable  for  the  sums  of  money  erroneously  and 
illegally  paid  the  principal  in  the  bond  by  the 
county  commissionem?  These  sums  are 
*  *  *  .  The  surety  company  contends  that  it 
ia  not  liable  for  these  sums,  .for  the  reason 
that  the  clerk  had  no  authority  to  receiTe  them, 
■or  had  the  board  of  county  commissioners  any 
authority  to  pay  them  to  him';  that  is  to  say, 
said  sums  did  not  come  into  his  hands  by  vir- 
tne  of  his  office.  It  seems  to  ns  that  the  law 
as  to  what  acts  of  commission  or  omission 
come  within  the  obligation  of  an  offidsl  bond 
is  quite  well  settled  in  this  state.  As  early  as 
1886  It  was  ssid  by  tbe  territorial  Supreme 
Oonrt  In  Dyeart  ▼.  Lntry,  8  Okl.  601,  41  Pae^ 
724:  'Where  an  officer,  while  doing  an  act 
witUn  the  limits  of  his  official  authority,  exer- 
cises each  authority  improperly,  or  exceeds  his 
official  powers,  or  abuses  an  official  discretion 
rested  in  him,  he  becomes  liable  on  his  offidal 
bond  to  the  person  injured.  But  where  he  acts 
without  any  process  and  without  the  authority 
of  his  office  in  doing  such  act,  he  is  not  to  be 
eonridered  as  an  officer,  but  a  personal  tres- 
passer. The  weight  of  authority  seems  to  sup- 
port the  doctrine  that  sureties  on  an  offidal 
bond  are  only  answeraUe  for  the  acts  of  their 
ptlndpal  while  engaged  in  the  performance  of 
some  duty  imposed  upon  hin  by  law, 
or  for  an  omission  to  perform  some  such 
duty."    •    ••  • 

"That  case  presented  an  alleged  wrongful 
IK^formanoe  of  a  ministerial  duty,  as  against 
the  bond  of  an  ezecntire  officer,  but  there  Is 
ao  difference  In  prindple,  that  we  can  see,  in 
Uie  obligation  of  such  a  bond  and  the  one  in 
qnestioB,  and  that  case  came  under  reriew 
Shortly  thereafter  in  Lowe  y.  City  of  Onthrie, 
4  Okl.  28T.  44  Pm.  196,  nUA  inrolvsd  the 


obligation  of  the  official  bond  of  the  dty  derk. 
Aa  here,  that  was  a  suit  to  recover  for  a  large 
sum  of  money  coming  into  the  hands  of  the 
clerk  and  unaccounted  for.  In  that  case  it  was 
held:  "The  ststute  requires  the  clerk  to. give 
a  bond  for  tbe  faithful  discharge  of  the  duties 
of  his  office.  This  comprehends  every  duty  re- 
quired of  him  by  law  or  ordinance.  It  embrac- 
es the  faithful  accounting  for,  and  payment 
to  the  dty  treasurer  of,  all  moneys  that  shall 
come  into  his  hands  by  virtue  of  his  office.  And 
his  sureties  csn  only  be  held  liable  for  a  failure 
to  faithfully  discharge  such  duties,  although 
the  terms  of  the  bond  may  be  more  comprehen- 
sive. Sureties  on  offidsl  bonds  are  liable  only 
for  acts  of  the  prindpal  done  virtute  officii, 
and  not  tot  sets  done  colore  offidL' 
°  "The  result  was  that  the  bond  was  exonerated 
from  any  liability  on  account  of  a  targe  sum, 
representing  lic^se  fees  which  came  into  the 
hands  of  the  dty  derk,  but  which  be  had  not, 
under  the  law  or  ordinances  of  the  dty,  the 
lawful  right  to  receive.  In  the  last-named  case, 
which  seems  to  be  dearly  In  point  here,  it  is 
said  in  the  text:  'Sureties  on  an  offidal  bond 
are  only  answerable  for  the  acts  of  their  prin- 
dpal while  engaged  in  the  performance  of  some 
duty  imposed  by  law  or  for  an  omission  to 
perform  such  duty.'" 

In  O.  J.  vol.  11,  p.  899,  par.  106,  we  And 
the  following: 

"For  a  failure  of  the  derk  to  account  for 
money  not  received  by  virtue  of  his  office  there 
is  no  liability  on  the  sureties  on  his  offidal 
bond,  notwithstanding  the  payment  was  made 
in  the  belief  that  the  money  was  to  'be  received 
by  him  in  his  offidal  capadty,  or  was  made  as 
compensation  for  unofficial  acts  directed  by 
the  court" 

ne  same  doctrine  Is  upheld  by  the  Su- 
preme Court  of  Iowa  In  tbe  case  of  Western 
Fmlt  &  Candy  Co.  et  al.  v.  Petersberger  et 
al.,  161  Iowa,  436,  143  N.  W.  389,  and  by  the 
Supreme  Conrt  of  Indiana  in  the  case  of 
State  ex  rel.  Roberts  et  uz.  v.  Fleming  et  al., 
46  Ipd.  206,  in  Scott  v.  State,  46  Ind.  203, 
and  In  Jenkins  v.  Lemonds,  29  Ind.  294. 

We  are  of  the  opinion  that  the  Judgment 
of  the  trial  court  should  be  affirmed  as  to 
defendant  Neal  la  toto,  and  affirmed  as  to 
the  Southwestern  Surety  Insurance  Com- 
pany, provided  the  def«idant  in  error  shall, 
within  20  days,  ffie  with  the  derk  of  this 
court  a  remittitur  in  the  sum  of  $743.7!5,  and 
upon  failure  to  file  the  remittitur,  the  Judg- 
ment reversed  as  to  Southwestern  Surety 
Insurance  Company,  and  cause  remanded 
for  further  proceedings,  and  it  is  so  ordered. 

HARRISON,  C.  J.,  and-  McNETILL^  1SUI- 
ING,  and  NIOHOIiSON,  33.,  concur. 
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DENNIS,  State  Bank  Coin'r.  v.  KELLY  et  ux. 
(No.  1 1709.) 

(Snpreme  Court  of  Oklaboma.    March  15, 

1821.     Rehearing  Denied  April 

26,  1921.) 

(BylUbut  5y  the  Oofirt.) 

i.  Judgment  «=>653— Judgment  or  decree  on 
motion  for  Judgment  on  the  pleadings  it  as 
ooncluslve  as  a  verdict;  "final  Judgment  or 
deoree  upon  the  merits." 

A  Judgment  or  decree  rendered  on  motion 
for  Judgment  upon  the  pleadings  is  as  condu- 
■lye  of  the  matters  and  questions  contained  in 
said  pleadings  as  a  Terdict,  and  such  judgment 
or  decree,  onappealed  from,  becomes  a  "final 
judgment  or  decree  upon  tbie  merits." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  Judgment  «=3660-^ndgment  not  appealed 
from  oonolnalve,  although  based  on  mlttake 
•f  law. 

A  Judgment  not  appealed  from  Is  no  less 
conclusive  because  it  is  based  upon  mistake  of 
law. 

3.  Judgment  «=>442— District  courts  may  va- 
cate orders  or  Judgments  of  other  courts  In 
direct  proceedings  for  fraud  extraneous  to 
the  Issues. 

The  district  conrts  of  this  state,  in  ezerda- 
ing  their  equitable  Jurisdiction,  have  power  to 
vacate  and  annul  orders  or  jodgments  of  other 
conrts  in  a  proceeding  brought  for  that  purpose, 
for  fraud  in  inducing  or  entering  into  such  order 
or  Judgment,  but  only  where  such  frand  is  ex- 
traneous to  the  issues  in  the  proceeding  at- 
tacked, and  especially  where  the  court  has  been 
imposed  upon  by  such  fraud. 

4.  Mortgages  «=>526(8)  —  Order  oonflrmino 
foredosura  sale  under  stipulations  dispens- 
ing with  appraisement  or  time  requirements 
will  not  be  set  aside  except  for  fraud,  mis- 
take, collusion,  accident,  or  surprise. 

In  a  foreclosure  proceeding  where  the  mort- 
gagee has  obtained  a  judgment  of  foreclosure 
and  the  mortgage  contains  the  provision  'ap- 
praisement waived,'  the  mortgagor  and  persons 
affected  thereby  may  stipulate  to  waive  the  six 
months'  statutory  period  before  an  order  of 
sale  shall  issue,  and  may  further  stipulate  that 
the  property  may  be  advertised  and  sold,  with- 
out appraisement,  upon  advertisement  as  pro- 
vided by  law  for  sale  of  land  under  execution, 
and  where  the  parties  have  so  stipulated,  and 
an  order  of  sale  is  issued,  and  the  property 
is  advertised  and  sold  to  the  highest  bidder, 
and  the  sale  confirmed  by  the  court,  all  of 
which  is  in  accordance  with  the  terms  of  the 
stipulations,  held,  ,  the  order  confirming  the 
sale  is  not  void,  and  will  not  be  set  aside  unless 
on  the  ground  of  fraud,  collusion,  mistake,  ac- 
cident, or  enrprise. 

Appeal  from  District  Court,  Oklaboma 
County;  Geo.  W.  dark,  Judge. 

Action  by  Ttaomaa  J.  Kelly  and  wife 
against  Fred  O.   Dennis,   State  Bank  C<Mn- 


mlssloner,  and  others,  to  recover  possessl<m 
of  real  estate,  and  to  cancel  deeds  and  mort- 
gages, and  to  quiet  title.  Jud£:ment  for  plain- 
tiffs, and  defendant  named  appeals.  Re- 
versed, and  remanded  with  instructl<m8. 

S.  P.  Freellng,  Atty.  Gen.,  and  M.  M. 
Thomas,  of  Oklahoma  City,  for  plaintiff  in 
error.  State  Banking'  Department. 

Wm.  A.  Smith,  of  Oklaboma  City,  for  de- 
fendants in  error. 

McNeill^  J.  TUs  action  was  commenced 
by  Thomas  J.  Kelly  and  Caroline  B.  Kelly, 
bis  wife,  against  Fred'  6.  Dennis,  State  Bank 
Commissioner  of  the  state  of  Oklahoma,  and 
numerous  other  parties,  to  recover  possession 
of  the  northwest  quarter  of  section  12,  town- 
ship 12  north,  range  1  east  of  the  Indian 
meridian,  Oklaboma  county,  to  set  aside  a 
deed  executed  by  plaintiff  on  December  10, 
1909,  to  J.  T.  Beam,  and  to  further  cancel 
numerous  other  mortgages  executed  by  Beam 
and  other  parties  upon  said  premises,  and  to 
declare  a  sheriff's  deed  executed  to  Dennis 
void  and  to  quiet  title  In  the  plaintiff.  The 
defendant  Fred  O.  Dennis,  State  Bank  Oom- 
missloner,  filed  a  general  demurrer,  and  spe- 
cially raised  the  question  of  the  statute  of 
limitations,  the  demurrer  was  overruled,  and 
an  answer  was  filed  pleading  the  statute  of 
limitations,  and  the  further  defense  that  the 
case  had  been  res  adjudicata  in  a  former 
action  in  the  district  court  of  OklahcMna 
county  entitled  "Night  &  Day  Bank  v.  J.  T. 
Beam,  Nancy  E.  Beam,  Thomas  J.  Kelly  and 
Nick  M.  Ellis,"  being  case  No.  9778,  and  at- 
tached a  copy  of  the  Judgment  In  the  former 
action  to  the  answer.  The  material  facts 
necessary  to  a  decision  in  this  case  may  Iw 
stated  as  follows: 

On  December  10,  1909,  the  plaintiffs  here- 
in executed  a  deed  to  the  above-described 
property  to  J.  T.  Beam.  It  is  contended  that 
this  deed  was  obtained  by  fraud,  and  with- 
out consideration.  On  January  25,  1910, 
Beam  executed  a  mortgage  upon  the  land  to 
Union  Central  life  Insurance  Company  for 
$4,000.  Thereafter  Beam  transferred  the 
land  to  Ortbo  J.  Dickson,  which  deed  was 
never  recorded,  who,  on  the  3d  day  of  I'eb- 
ruary,  1910,  executed  a  mortgage  to  J.  T. 
Beam  for  $3,000,  w(bich  was  assigned  to 
Nick  M.  Ellis,  who  in  turn  assigned  the 
same  to  Night  &  Day  Bank.  Dickson  con- 
veyed the  property  to  Nancy  B.  Beam,  wife 
of  J.  T.  Beam.  On  November  19,  1910,  the 
Night  &  Day  Bank,  alleging  It  was  the  owner 
of  the  note  and  mortgage  executed  by  Dickson 
to  Beam,  brought  suit  in  the  district  court  ot 
Oklahoma  county,  against  O.  J.  Dickson^  J. 
T.  Beam,  Nancy  EV.  Beam,  Thomas  J.  Kelly, 
and  Nick  M.  Ellis  to  foreclose  said  mort- 
gage, the  case  being  case  No.  9778. 

The  plaintiff  herein,  Thomas  J.  Kelly  filed 
his  answer  in  case  No.  9778,  pleading  that  the 
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deed  ezecnted  by  himself  to  Beam  was  ob- 
tained by  fraud  and  wlthont  conslderatioii 
and  that  the  note  executed  by  Dickson  to 
Beam  and  transferred  to  the  Night  &  Day 
Bank  was  withont  consideration  and  void 
and  asked  to  have  the  deed  to  Beam  set  aside 
and  the  mortgage  canceled,  and  said  convey- 
ances be  adjudged  fraudulent  and  void. 

On  the  10th  day  of  February,  1911,  Van 
Erera  and  Robinson  Intervaied  In  cause  No. 
9778  and  filed  a  plea  of  Intervention,  alleg- 
ing that  they  were  the  owners  of  a  mortgage 
executed  by  J.  T.  Beam  upon  said  premises, 
and  the  same  was  superior  to  the  mortgage 
of  the  Night  &  Day  Bank,  and  asked  that  the 
mortgage  be  foreclosed  and  the  premises  be 
sold  to  satisfy  their. mortgage.  The  plaintiff 
T.  J.  KtUs  answered  the  petition  of  the 
Night  &  Day  Bank,  then  filed  his  answer  to 
the  petition  of  Van  Eivera  and  Robinson,  and 
against  pleaded  that  the  deed  to  Beam  was 
obtained  by  fraud,  and  void,  and  that  all  the 
mortgages  were  without  consideration  and 
void. 

On  the  11th  day  of  April,  1911,  after  the 
Issnes  were  Joined,  in  said  cause  No.  9778, 
the  attorneys  for  Interveners,  Van  Evera  and 
Robinson,  filed  a  motion  for  Judgment  on  the 
pleadings.  The  motion  came  on  for  hearing 
before  the  court  on  April  20,  1920,  for  Judg- 
ment npon  the  petition  of  the  Interveners 
and  answer  of  defendants,  which  was  sus- 
tained by.  the  court  The  court  thereupon 
rmdered  Judgment  finding  that  the  Union 
Central  Life  Insurance  Company  had  a  first 
mortgage  npon  the  premises  in  the  sum  of 
$4,000^  and  that  Van  Event  and  Robinson 
had  a  second  mortgage  upon  the  premises 
in  the  sum  of  $1,040,  which  was  ordered  fore- 
closed, and  the  property  sold  subject  to  mort- 
gage of  Union  Central  Life  Insurance  Co. 
to  satisfy  said  mortgage  of  Van  Evera  and 
B(dt>inson,  and  the  court  further  found  that 
the  Night  &  Day  Bank  had  a  mortgage  npon 
said  premises  in  the  sum  of  $3,500  which  was 
a  third  mortgage  upon  said  premises.  The 
court  decreed  that  on  foreclosure  sale  that 
the  prc^)erty  be  sold  subject  to  mortgage  of 
Union  Central  Life  Insurance  Company  and 
the  money  to  be  applied,  first,  to  payment  of 
costs,  second,  to  payment  of  taxes,  third,  to 
Judgment  lien  of  Van  Evera  and  Robinson, 
and,  fourth,  to  the  mortgage  of  Night  &  Day 
Bank,  and,  fifth,  the  balance  to  be  paid  Into 
court  The  court  further  ordered  and  de- 
creed that  from  and  after  said  sale  O.  J. 
Dldson,  T.  J.  Beam,  Nancy  E.  Beam,  T.  J. 
KeUy  and  Nick  M.  Ellis,  and  the  plaintiff  In 
that  action,  to  wit,  the  Night  &  Day  Bank, 
and  all  parties  claiming  under  them  subse- 
quent to  filing  of  petition,  be  barred  and 
foreclosed  of  all  right  title,  and  interest  In 
said  premises.  The  Journal  entry  of  Judg- 
ment was  approved  by  the  attorneys  for  all 
parties  to  eald  acticm,  Indnding  Attorneys 
'Wilson  &  Wilson,  who  were  attorneys  of 
record  of  Thomas  J.  Kelly,  the  plaintiff  here- 


in. No  appeal  was  ever  taken  from  said 
Judgment,  by  Thomas  J.  Kelly  nor  any  other 
party  thereto,  or  no  exception  saved  to  the 
Judgment  of  the  court. 

Thereafter  a  stipulation  was  filed  in  said 
cause  signed  by  attorneys  for  Interpleader, 
and  the  Night  &  Day  Bank,  and  J.  T.  Beam, 
and  Nancy  B.  Beam,  the  owner  of  the  land, 
stipulating  that  the  order  of  sale  might  be 
Issued  forthwith  and  the  property  sold  with- 
out appraisement,  and  it  was  further  stipu- 
lated the  Beams  might  retain  possession  of 
said  premises  until  January  1,  1912,  and  re- 
tain the  crops  growing  mi  said  premises. 

On  July  27,  1911,  an  order  of  sale  was 
issued,  and  the  property  was  advertised  for 
sale,  and  on  the  8th  day  of  September,  1911, 
Fred  O.  Dennis  bid  in  said  property  for  the 
sum  of  $1,575,  cash,  and  on  the  16th  day  of 
September,  1911,  the  sale  was  confirmed  and 
the  sheriff  ordered  to  execute  a  deed  to  Fred 
Q.  Dennis.  Fred  O.  Dennis  was  secretary  of 
the  State  Banking  Board  and  bought  the 
property  for  the  use  of  the  Guarantee  Fund 
of  Oklahoma,  and  oa  the  29th  day  of  Novem- 
ber, 1912,  execnted  a  quitclaim  deed  to  J. 
D.  Lankford,  Bank  Commissioner.  The  Night 
Sc  Day  Bank,  on  the  7th  day  of  June,  1911, 
was  taken  over  by  the  State  Bank  Commis- 
sioner, and  he,  as  such,  became  the  owner 
of  the  Judgment  in  favor  of  the  Night  ft  Day 
Bank  on  said  premises.  This  action  was 
commenced  the  11th  day  of  January,  1910. 
The  court  found  that  the  deed  from  the 
plaintiff  to  Beam  was  fraudulent,  and  with- 
ont consideration. 

The  court  found  the  different  mortgages 
heretofore  referred  to  were  executed  by  the 
parties  as  stated  heretofore.  The  court  fur- 
ther found  that  the  proceedings  had  in  case 
No.  9778  were  in  accord  with  the  statement 
heretofore  made.  The  court  made  findings 
of  fact  and  conclusions  of  law,  and  rendered 
Judgment  In  favor  of  plaintiff,  and  against 
the  defendant  Fitom  said  '^udlgment  the 
defendant  Fred  O.  D^inls,  Bank  Commis- 
sioner of  the  State  of  Oklahoma,  has  ap- 
pealed, and  for '  reversal  has  specified  and 
argued  numerous  assignments  of  error. 

We  will  first  consider  the  third  conclusion 
of  law  of  the  court,  which  is  as  follows: 

"The  Judgment  rendered  in  cause  9778,  in 
favor  of  Van  Evera  and  Robinson,  upon  the 
motion  for  judgment  upon  the  pleadings,  while 
erroneous,  was  a  final  Judgment,  and  has  been 
fully  satisfied  by  application  of  the  fnnds  paid 
to  the  sheriff  by  Mr.  Dennis,  the  successful 
bidder  at  the  sale  on  September  8,  1911." 

The  court  concluded  as  a  matter  of  law 
that  the  Judgment  In  case  No.  9778,  while 
erroneous,  was  a  final  Judgment  This  con- 
clusion is  a  correct  statement  of  the  law. 
The  Judgment  was  rendered  on  a  motion  for 
Judgment  on  the  petition  of  the  interpleader, 
and  the  answer  of  Kelly  filed  to  said  petition. 

[1]  The  force  and  effect  of  a  motion  tm 
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Jadgment  upon  the  pleadings  Is  In  fhe  natnre 
of  a  demnrrer  to  the  pleadings  of  tbe  adverse 
party,  to  wbiCh  It  is  directed,  and  also  exer- 
cises the  fonctlon  of  a  motion,  In  Its  appli- 
cation for  an  order  for  judgment.  See 
Schnber  t.  McDnffee,  169  Pac.  643;  Peck 
V.  First  National  Bank  of  Olaremore,  60  Okl. 
252,  160  Pac.  1039;  Dunn  et  al.  v.  .Clauncb 
et  al.,  IB  Okl.  27,  78  Pac.  888;  CJobb  v. 
Keneflck,  23  Okl.  440,  100  Pac.  545. 

That  a  Jadgment  rendered  upon  a  demurrer 
is  conclusive  of  the  matters  and  things  plead- 
ed by  the  party  against  whom  the  demurrer 
is  lodged  Is  the  holding  of  this  court  In  the 
case  of  Corrugated  Culvert  Co.  v.  Simpson 
Twp.,  51  OkL  178,  151  Pac.  854,  4  A,  L,  R. 
1170,  stated: 

"A  Judgment  or  decree  rendered  on  demnr- 
rer toi  a  material  pleading  on  the  ground  that 
the  facta  therein  stated  are  insufficient  in 
law  is  as  conclusive  of  the  matters  and  things 
confessed  by  the  demnrrer  as  a  verdict  finding 
the  same  facts  to  be  tine;  and  such  a  judg- 
ment or  decree,  unappealed  from,  becomes  a 
final  Judgment  or  decree  npon  the  merits." 

See,  also,  Wiley  v.  Edmondson,  43  OkL 
1,  1S3  Pac.  38 ;  Baker  ▼.  Leavitt,  54  Okl.  70, 
153  Pac.  1099. 

[2]  The  fact  that  the  judgment  might  be 
erroneous  is  not  material,  is  the  holding  of 
this  court  in  the  case  of  National  Surety  Co. 
T.  Hanson's  Builder's  Supply  Co.,  165  Pac. 
1136,  where  the  court  stated  as  follows: 

"A  judgment  Is  no  less  conclusive  becanse 
it  is  iMsed  npon  a  mistake  of  law." 

See,  also.  Board  of  County  Oomin.  of 
Atoka  Co.  T.  Cypert,  166  Pac.  195. 

The  force  and  effect  of  the  judgment  of 
the  court  on  the  motion  for  judgment  on  the 
pleadings,  in  so  fbr  as  it  related  to  the  mort- 
gage of  tbe  intervener,  was  that  the  answer 
of  Kelly  raised  the  identical  questions  plead- 
ed in  the  Instant  case,  to  wit,  that  Kelly  was 
not  tbe  owner  of  the  premises,  and  the  deed 
from  him  to  Beam  was  not  obtained  by 
fraud,  and  that  the  mortgage  of  the  inters 
Teners  was  executed  for  a  valuable  consider- 
ation and  these  matters  were  all  adjudicated 
in  that  judgment,  and  although  the  Jadgment 
was  erroneous,  the  same  became  final  when 
not  appealed  from. 

[3]  Defendant  in  error,  however,  contends 
that  even  if  the  judgment  was  upon  its 
merits,  that  It  was  not  res  adjudicata,  for  the 
reason  it  was  obtained  by  fraud.  .  The  trial 
court  found  no  fraud  in  obtaining  the  judg- 
ment, and  held  tbe  judgment  was  final.  In 
order  to  set  aside  a  jadgment  for  fraud,  it 
is  only  where  such  fraud  is  extraneous  to  the 
proceedings  attacked,  and  especially  where 
tbe  court  has  been  imposed  upon  by  frand. 
See  Mcintosh  r.  Holtgrave,  191  Pac.  739,  and 
cases  therein  dted.  The  petition  does  not 
State  a  cause  of  action  on  the  ground  of 
fraud,  nor  would  tbe  evidence  support  any 
each  finding.    It  la  nimecessaiy  to  consider 


wbetber  fhe  action  to  set  aside  said  Jadg- 
ment is  barred  by  sections  5267  and  6274, 
B.  L.  1910,  which  provides  tbe  time  and 
manner  in  which  Judgments  may  be  set  aside. 

[4]  We  will  next  consider  the  finding  of 
the  court  and  conclusions  of  law  regarding 
the  sale  of  the  property  under  the  order  of 
sale.  The  court  found  that  on  the  27th  day 
of  July,  1911,  J.  T.  Beam  and  Nancy  Beam 
executed  a  waiver  of  stay  of  execution,  which 
was  in  tbe  form  of  a  stipulation,  signed  by 
attorneys  for  the  Night  &  Day  Bank,  and 
attorneys  tor  intervener,  and  it  was  agreed 
and  stipulated  that  an.  order  of  sale  might 
be  issued  at  <»ce,  and  said  property  sold 
without  appraisement,  upon  advertisement 
as  by  law  provided  in  case  of  sale  of  execu- 
tion. The  court  foimd  the  stipulation  was 
filed,  the  order  of  sale  issued  redttng  in  the 
order  the  stipulation,  and  the  order  of  sale 
was  delivered  to  the  sheriff,  the  property  ad- 
vertised, and  sold  without  appraisement  to 
P.  G.  Dennis,  on  September  8, 1911,  for  $1,575. 
and  on  the  16th  day  of  September,  1911,  the 
sale  was  confirmed,  the  sheriff  ordered  to 
execute  a  deed  to  the  purchaser. 

The  fifth  conclusion  of  law  based  npon 
this  finding  of  the  court  is  as  follows: 

"The  sale  to  Mr.  Dennis  of  tbe  property 
without  appraisement  under  the  execution  or 
order  of  side  on  September  8,  1911,  was  void, 
and  no  title  passed  to  the  purchaser  under  the 
sheriff's  deed." 

In  this  we  think  tbe  court  committed  error. 
It  is  only  necessary  to  consider  whether 
Nancy  E.  Beam  and  her  husband,  J.  T.  Beam, 
who  were  the  owners  of  the  land,  might  stip- 
ulate and  agree  that  the  property  should  be 
sold  without  appraisement  The  general  rule 
npon  the  force  and  effect  of  stipulations  is 
stated  in  36  Cyc.  1286,  as  follows: 

"Any  matter  which  involves  the  Individual 
rights  of  the  parties  to  a  cause  may  properly 
be  made  the  subject  of  a  stipulation  between 
them.  They  may,  by  stipulation,  waive  the 
benefit  of  a  statutory  or  constitutional  provi- 
sion, or  rule  of  law,  or  irregularities,  and  they 
may  agree  upon  the  existence  or  truth  of  cer- 
tain  facts." 

This  court,  in  tbe  case  of  Hertsel  v.  Web- 
er, 31  OkL  5,  120  Pac.  589,  quoted  said  quo- 
tation from  Cyc.  with  approval.  We  know  of 
no  reason  why  this  stipulation  is  not  binding 
upon  the  parties  to  the  action.  It  was  cer- 
tainly binding  upon  Beam  and  his  wife,  and 
tbe  Interpleader,  and  the  Night  Sc  Day  Bank, 
and  it  was  likewise  binding  upon  Kelly,  for 
the  Judgment  decreed  he  bad  no  interest  in 
tbe  land,  as  the  court  held  that  his  answer 
and  cross-petition  did  not  state'  facts  suffi- 
cient to  constitute  a  defense  or  to  disclose 
that  he  had  any  title  in  the  premises,  and 
that,  Judgment  being  final  that  he  liad  no 
Interest  in  tbe  premises,  he  was  not  a  neces- 
sary party  to  the  stipulation. 

While  there  are  numerous  other  questions 
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preaented  In  the  brief  by  plaintiff  In  error, 
to  vlt,  tbe  statute  of  Umitatlona  and  nnmer- 
oaa  otber  questions,  It  is  onnecessary  to 
consider  them.  We  therefore  conclnde  tliat 
tbe  Jadgment  in  case  No.  9778  was  ooncInalTe 
against  the  plaintiff  Kelly  as  to  matters  and 
Oilngs  pleaded  in  his  answer  to  the  petltlmt  of 
the  tntorener,  and  that  the  sale  thereafter 
was  valid  and  binding,  and,  that  upon  on- 
flrmation  of  said  sale,  the  right,  title,  and 
interest  of  the  plaintiff  Kelly  was  foreclosed. 
Hm  court  found  that  on  the  date  of  the 
execution  of  the  deed  from  Kelly  to  Beam, 
on  the  eth  day  of  October,  1909,  Kelly  and 
wife  were  occupying  the  land  as  a  homestead. 
The  evidence  disclosed  that  immediately,  or 
very  shortly  thereafter,  Kelly  and  his  wife 
vacated  the  land,  and  never  occupied  the 
same  since  said  time.  There  Is  no  evidence 
that  at  the  time  of  tbe  Judgment  in  case  Na 
9778,  on  the  20th  day  of  April,  1911,  the  prop- 
erty was  the  homestead  of  Kelly  and  wife, 
or  that  they  claimed  or  asserted  the  same  as 
a  homestead,  nor  does  she  question  that  judg- 
ment, or  contend  it  was  void  for  the  reason 
tbe  land  was  the  homestead  at  said  time,  and 
that,  eiie  not  being  a  party  to  the  pro- 
ceedings, she  was  not  bound  by  the  same. 
There  was  no  evidence  uix>n  which  the  court 
oould  And  the  property  was  the  homestead, 
or  claimed  as  a  homestead  on  the  date  of 
tlie  Judgment  against  Kelly.  So  we  think 
that  question  is  immaterial  in  the  case.  We 
therefore  conclude  that  the  court  erred  in 
holding  the  sale  under  the  Judgment,  in  ao- 
eordance  with  the  stipulation  void. 

Hie  Judgment  of  tbe  trial  court  Is,  there- 
fore,  reversed,  and  the  cause  remanded«  with 
Instructions  to  dismiss  the  plaintUTs  peti- 
tion and  to  render  Judgment  for  the  defend- 
ant quieting  title  In  said  premises,  and  for 
costs. 

HAKRISON,  C.  3„  and  PITOHFOBD, 
NICHOLSON,  and  BLTING,  JJ.,  concur. 


(81  Okl.  137) 

la  rs  HILDEBRAND'S  ESTATE. 

TAIYLOR  et  al.  v.  WHITE  st  aL 

(No.  9993.) 

(Biqtreme  Court  of  Oklahoma.    AprO  12, 1921.) 

fSyUaUu  hf  the  Oonrt.) 

I.  Wills  «s>222,  307— Statatory  nettiods  for 
eoBtestlsg  wills  enumerated;   os  ooatest  sft- 
er  probata,  burden  of  proof  Is  upon  oppos- 
ing party  seeking  a  dismissal  of  the  oostsst- 
tog  petition. 
The    statutes  of    Oklahoma  provide    two 
methods  before  the  county  court  for  contest- 
log  a  wiU.    Section  6207,  Bev.  Jaws  1910,  pro- 
vides for  contest  prior  to  probate,  and  sec- 
tion <iei9  provides   for  contest  after  probate 
by  any  person  interested,  snd  where  tiie  pe- 


tition ffled  substantially  eempUes  with  said 
section  6219,  and  the  opposing  party  seeks  by 
motion  or  otherwise  a  dismissal  of  said  peti- 
tion on  the  grounds  of  a  former  adjudication, 
or  on  the  plea  of  another  action  peniBog,  tht 
burden  of  proof  is  upon  liim  to  establish  such 
former  adjudication,  or  the  pendency  of  such 
other  action. 

2.  Infants  9=>73,  98— Courts  must  guard  rights 
of  minor  defendants  with  Jealous  care;   every 
,    presumption  indulged  In  favor  of  Infants. 

It  is  the  duty  of  tbe  courts  to  guard  with 
jealous  care,  the  rights  of  minors  in  actions 
brought  agabiBt  tbem,  or  in  which  their  rights 
are  affected,  and  the  courts  should  never  de- 
prive them  of  those  rights,  unless  it  clearly 
appears  that  their  adversaries  are  entitled  to 
the  relief  sought.  No  presumption  against  sn 
infant  can  t>e  permitted,  but,  on  the  contrary, 
every  presumption  is  indulged  in  bis  favor. 

Appeal  from  District  Court,  Osage  County; 
R.  B.  Boone,  Judge. 

Action  by  Agnes  Taylor  and  others  by  Hugh 
Pltzer,  their  guardian,  against  Mary  Hllde- 
brand  White  and  others,  to  contest  the  will 
of  John  HUdebrand,  deceased,  after  probate 
thereof.  From  an  order  dismissing  the  peti- 
tion contestants  appeaL  Reversed  and  re- 
manded. 

Orinstead  &  Scott  and  Peters,  Holoombe  * 
Holden,  all  of  Pawhuska,  for  idaintlffB.ln  er- 
ror. 

A.  M.  Widdows,  of  Pawhuska,  for  defend- 
ants In  error. 

NICHOLSON,  J.  The  plalntiflb  In  error, 
Agnes,  FSnnie,  Annie,  and  Clarence  Taylor 
are  minors,  and  appeared  in  the  trial  court, 
and  appear  here  by  Hugh  Pitser,  their  duly 
qualified  and  acting  guardian. 

On  September  8,  1915,  Richard  EQIdebrand 
filed  in  the  county  court  of  Osage  county  his 
petition  for  letters  of  admlnistraticHi  upon 
the  estate  of  Jolm  HUdebrand,  deceased,  the 
father  of  the  petitioner,  nie  petition,  after 
reciting  the  Jurisdictional  facts,  states: 

"That  a  pretended  will  was  made  by  the 
said  John  Hildebrond,  but  same  is  void  for  the 
reason  that  said  John  HUdebrand  was  not  men- 
tally competent  to  make  a  will,  because  of  his 
lack  of  understanding." 

After  due  notice  of  hearing,  the  court  took 
the  matter  under  advisement,  subject  to  calL 
Before  said  petition  had  been  acted  upon,  and 
on  October  26,  1915,  the  petitioner  filed  a 
second  petition,  entitled  "Petition  for  Pro- 
bate of  Will,"  in  which  was  described  par- 
ticularly the  property  of  the  deceased,  the 
names  of  his  heirs  at  law,  amcmg  whom  were 
the  plaintiffs  in  error,  and  in  which  it  was 
alleged  that  the  deceased,  John  HUdebrand, 
had  made  a  purported  wiU  by  which  was 
bequeathed  to  David  HUdebrand,  a  son,  all  of 
the  property  of  the  deceased ;  that  since  tbe 
execution  of  the  will  said  David  HUdebrand 


CssFor  oUmt  eaaas  sm  tame  topte  and  KaT-NTmBBB  la  all  K*r-Numb«r*d  Sicasta  and  ladaxaa 


Digitized  by 


Google 


446 


187  PACIFIO  BEPOBTBB 


(Okl. 


had  died,  and  alleged  that  said  will  was 
"void  for  the  reason  that  the  said  John  Hll- 
debrand  at  the  time  of  the  execntlon  of  said 
purported  will  was  mentally  Incapable  of  un- 
derstanding thej  nature  of  the  instram'ent; 
that  he  had  for  some  time  been  sick;  that 
the  said  will  was  not  in  form  of  law;  that 
your  petitioner  desires  the  same  offered  for 
probate  only  that  It  may  be  disposed  of,  and 
the  estate  probated  as  required  by  law."  The 
petition  closed  with  the  prayer: 

"That  said  will  be  offered  for  probate,  mb- 
Ject,  however,  to  objections  to  its  validity,  and 
that  at  said  hearing,  abould  the  same  be  de- 
clared invalid,  that  your  petitioner  be  appointed 
administrator  of  the  estate,  and  that  due  notice 
be  given  of  this  application  as  required  by 
law." 

On  November  30,  1915,  at  the  hearing  of 
the  last-named  petition,  the  petitioner  was 
present  in  person  and  by  attorneys.  Other 
heirs  of  the  deceased  were  present  in  person 
and  by  attorneys  and  the  attorneys  for  the 
guardian  of  plalntUFS  in  error  were  present 
Notice  of  this  hearing  was  given  plaintiffs  In 
error  by  mailing  copies  to  them  as  required 
by  law.  At  this  hearing  the  will  was  admit- 
ted to  probate,  and  letters  of  administration 
were  duly  Issued  to  B.  J.  McCurdy.  No  ap- 
peal was  taken  from  this  order. 

On  April  22,  1916,  the  court  entered  an  or- 
der mtitled  "Journal  Entry  Overruling  Mo- 
Hoa  to  Vacate  Order  Admitting  Will  to  Pro- 
bate." It  is  not  shown  on  whose  motion  the 
hearing  was  had,  and  no  motion  appears  in 
the  record.  The  order  recites  that  the  plain- 
tiffs in  error  appeared  by  their  guardian, 
Hugh  Pltzer,  by  his  attorneys  Orlnstead  & 
Scott  On  April  28,  1916,  a  notice  of  appeal 
was  filed,  signed  by  "Hargls  &  Conwell,  At- 
torneys for  Pro."  This  notice,  together  with 
a  transcript  of  the  proceedings,  was  filed  and 
docketed  in  the  district  court  as  case  Na 
3225.  On  December  29,  1916,  plalntffs  In  er- 
ror, by  their  guardian  Hugh  Pltzer,  filed  their 
verified  petition  in  the  county  court  to  revoke 
the  probate  of  said  will.  In  which  petition 
it  is  alleged.  In  substance,  that  the  plaintiffs 
in  error  are  children  and  heirs  of  Lizzie 
Taylor,  a  deceased  daughter  of  John  Hilde- 
brand,  deceased  ;  that  said  Lizzie  Taylor  died 
prior  to  the  death  of  John  Hlldebrand ;  that' 
at  the  time  of  the  execution  of  said  will  said 
John  Hlldebrand  was  not  of  sound  and  dis- 
posing mind;  that  at  such  time  and  for  a 
long  time  prior  thereto  he  was  afflicted  with 
senile  dementia,  and  by  reason  thereof  was 
wholly  without  mental  capacity  to  under- 
stand the  nature  of  a  will,  and  was  at  said 
time  Insane ;  that  said  will  was  not  signed  by 
said  John  Hlldebrand  in  the  presence  of  the 
persons  whose  names  are  purported  to  be 
signed  as  witnesses  thereto;  that  neither  of 
■aid  persons  signed  said  will  in  the  presence 
of,  or  at  the  request  of  said  John  Hlldebrand, 
and  that  he  did  not  declare  the  same  to  be 
his  last  will  and  testament;  that  for  a  long 


time  prior  to  his  death  said  John  Hlldebrand 
was  incapable  of  taking  care  of  himself,  and 
was  in  constant  need  of  the  care  and  atten- 
tion of  some  other  person;  that  during  all 
this  period  he  resided  with  and  was  attended 
by  his  son,  David  Hlldebrand  and  Mary  Hll- 
debrand, the  wife  of  David  Hlldebrand,  and 
was  directly  dependent  upon  them  for  care 
and  attention,  and  that  said  David  and  Mary 
Hlldebrand  acquired,  and  at  the  time  of  the 
execution  of  said  purported  will  had  a  great 
undue  and  controlling  Influence  over  the  mind 
and  will  of  the  said  John  Hlldebrand,  and 
that  they  were  thereby  able  to,  and  did  direct 
and  dictate  to  him  what  he  should  do  In 
matters  relating  to  his  property;  that  said 
John  Hlldebrand  was  unable  to  resist  the 
undue  Influence  of  said  David  and  Mary  Hll- 
debrand, and  at  their  special  direction  and 
dictation  he  executed  said  will,  and,  had  he 
been  free  from  said  undue  infl'uence,  he  would 
not  have  executed  said  will,  and  that  these 
facts  have  come  to  the  knowledge  of  said 
petitioners  since  the  30th  day  of  November, 
1915,  and  praying  that  said  will  be  revoked 
and  declared  of  no  effect  whatever,  and  that 
the  letters  of  administration  Issued  to  said 
B.  J.  McCurdy  be  revoked.  Thereafter  cita- 
tion was  Issued  and  served,  and  the  defend- 
ants in  error  appeared  and  filed  the  follow- 
ing motion : 

"Comes  now  Mary  Hlldebrand  White  for  her- 
self and  as  legal  guardian  of  her  minor  chUd, 
Nancy  J.  HUdebrand,  by  her  attorney  A.  M. 
Widdowg,  and  moves  the  conrt  to  dismiss  and 
strike  from  the  files  the  purported  petition 
filed  herein,  entitled  petition  to  revoke  pro- 
bate of  will,  for  the  following  reasons,  t^  wit: 

"(1)  That  the  said  petitioners  named  in  said 
petition,  to  wit  Agnes  Taylor,  Fannie  Taylor, 
Annie  Taylor,  and  Clarence  Taylor,  by  their  le- 
gal guardian,  Hugh  Pltzer,  were  parties  to 
and  appeared  throughout  the  proceedingg  here- 
inbefore bad  in  this  court  in  the  matter  of  the 
contest  of  said  will.  That  after  full  hearing. 
Judgment  wag  rendered  by  tfaie  court  on  No- 
vember 30,  1915,  admitting  the  will  of  John 
Hlldebrand  to  probate.  That  the  matters  al- 
leged In  said  petition  were  all  at  issue  in  said 
contest.  That  thereafter  petition  to  revoke 
probate  of  said  will  was  filed.  That  the  files 
in  said  cause  have  been  lost  or  mislaid,  but 
these  movants  believe,  and  therefore  aver, 
that  said  petition  to  revoke  probate  of  will  was 
filed  by  the  same  petitioners,  to  wit  Agnes  Tay- 
lor, Fannie  Taylor,  Annie  Taylor,  and  Clarence 
Taylor,  by  their  legal  guardian,  Hugh  Pitier. 
That  the  former  petition  by  said  petitioners 
was  decided  adversely  to  said  petitioners  by 
this  court  on  April  22,  1916.  That  an  appeid 
has  been  taken  from  the  said  proceedings  in 
this  court,  and  said  matter  is  now  pending  in 
the  district  court  on  appeal. 

"Wherefore  it  is  prayed  that  this  conrt  dis- 
miss the  petition  to  revoke  probate  of  win 
filed  on." 

On  January  80,  1917,  the  court  sustained 
said  ntt>tI<Mi,  and  ordered  the  petition  dismiss- 
ed. From  this  order  plaintiffs  in  error  ap- 
pealed to  the  district  court,  and  said  appeal 
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was  docketed  as  case  No.  3663.  On  April  13, 
1917,  the  district  court  oTerruled  the  motion 
of  defendants  in  error  to  dismiss  the  appeal 
of  plaintiffs  in  error,  and  ordered  case  No. 
3225  consolidated  with  this  last  case  No. 
8663.  On  May  3,  1917,  case  No.  3226  was 
dismissed  and  remanded  to  the  county  court 
On  December  10, 1917,  this  cause  came  on  for 
trial  In  the  district  court  upon  the  Issues 
raised  by  the  respective  parties  In  the  county 
cotirt,  and  the  court  made  an  order  dismiss- 
ing the  contest  petition  of  the  plalntlfTs  In 
error,  and  affirming  the  Judgment  of  the 
county  court,  and  It  Is  from  this  judgment 
t&at  the  plaintiffg  In  error  appeal. 

The  journal  entry  of  December  10;  1917, 
recites  that: 

"The  comrt,  after  bearing  the  evidence  and 
arKamenta  of  counsel  and  being  fully  advised  in 
the  premises,  finds  that  tbe  contest  proceedings 
filed  herein  by  Hugh  Pitzer,  as  legal  guardian 
of  Agnes  Taylor,  Fannie  Taylor,  Annie  Taylor, 
and  Qarence  Taylor,  should  be  dismissed.  To 
-which  findings  of  the  court  the  said  Hugh  Pit- 
ser,  as  legal  guardian  of  Agnes  Taylor,  Fannie 
Taylor,  AJanie  Taylor,  and  Clarence  Taylor,  ob- 
ject and  except    •    •     • " 

a%e  record  discloses  that  the  pleadings  up- 
oin  which  this  judgment  was  based  consist  of 
tbe  petition  of  the  plalntlfb  in  error  to  re- 
voke probate  of  will,  and  the  motion  of  the 
defendants  In  error  to  dismiss  said  petition. 
Tbe  grounds  for  dismissal  being  that  the 
nuatters  alleged  In  said  petition  were  all  at 
issue  on  the  hearing  of  the  petition  for  pro- 
bate of  will  on  November  30,  1915,  and  were 
again  at  Issue  on  the  hearing  on  April  22, 
1916.  The  record  does  not  show  that  any 
-written  grounds  of  opposition  to  probate  of 
said  -will  were  filed  as  required  by  section 
6210  of  the  Rev.  Laws  1910,  and.  Indeed,  the 
allegations  of  the  petition  for  probate  would 
bardly  justify  an  opposition,  for  the  petition 
Itaelf  pleads  the  invalidity  of  said  will,  and 
tbat  It  Is  offered  for  probate  subject  to  ob- 
jections to  its  validity,  and  that  it  is  offered 
only  that  it  may  be  disposed  of,  and  the  es- 
tate probated  as  required  by  law.  The  reo- 
ord  does  not  show  the  evidence  upon  which 
tbe  county  court  based  his  judgment  admit- 
tlniT  the  -will  to  probate.  Neither  does  It 
sbow  any  petition,  motion,  or  other  pleading 
or  any  evidence  upon  which  the  order  of 
April  22,  1916,  overruling  motion  to  vacate 
order  admitting  will  to  probate,  was  based. 
Neither  does  it  show  by  whom  said  motion 
to  vacate  was  filed,  if.  In  fact,  such  motion 
-was  filed.  There(  does  appear  a  notice  of 
appeal,  signed  by  "Hargis  &  Conwell,  Attor- 
neys for  Pro.,"  but  C.  H.  Hargis,  a  member 
of  said  firm,  testified  that  said  firm  repre- 
sented Richard  Hlldebrand,  and  did  not  rep- 
resent the  plaintiffs  in  error.  It  is  impos- 
■IMe  for  vs  to  determine  from  the  record  up- 
<«i  what  grounds  or  theory  the  judgment  dis- 
missing the  petltl<xi  of  plaintiffs  In  error  was 
tiased.    As  there  is  a  total  lack  of  evidence 


on  the  merits,  we  assume  that  13ie  court  took 
tbe  view  tbat  there  had  been  a  former  adjud- 
ication of  the  matters  involved,  and  for  that 
reason  sustained  the  motion  of  the  defend- 
ants In  error. 

[1]  Our  statute  provides  two  methods  be- 
fore the  county  court  for  contesting  a  -will. 
Section  6207,  Rev.  Laws  1910,  provides  for 
contest  prior  to  probate,  and  section  ^19 
provides  for  contest  after  probate.  The  latter 
section  reads  as  follows: 

"When  a  will  has  been  admitted  to  probate, 
any  person  Interested  therein  may  at  any  time 
within  one  year  after  such  probate,  contest  the 
same  or  the  validity  of  the  will.  For  that  pur- 
pose he  must  file  in  tbe  court  in  which  the  will 
was  proved  a  sworn  petition  in  writing  con- 
taining bis  allegations,  tbat  evidence  discov- 
ered since  tbe  probate  of  the  will,  the  mate- 
rial facts  of  which  must  be  set  forth,  shows: 
First  Tbat  a  will  of  a  later  date  than  the 
one  proved  by  the  decedent,  revoking  or  chang- 
ing the  former  will,  has  been  discovered,  and 
is  offered;  or,  Second.  That  some  jurisdic- 
tional fact  was  wanting  in  the  former  probate; 
or,  Third.  That  the  testator  was  not  com- 
petent free  from  duress,  menace,  fraud,  or  un- 
due influence  when  the  will  allowed  was  made; 
or  Fourth.  That  the  former  will  was  not  du- 
ly executed  and  attested." 

In  the  petition  facts  are  alleged  showing 
that  the  testator  was  not  competent,  and  that 
he  was  not  free  from  duress  and  -undue  in- 
fluence when  tbe  will  allowed  was  made,  and 
it  Is  further  sho-wn  that  the  facts  alleged 
have  come  to  the  knowledge  of  the  petition- 
ers since  the  SOtfa  day  of  November,  1915, 
the  date  on  which  said  will  was  admitted  to 
probate,  and  the  petlti<Hi,  being  sworn  to, 
substantially  complied  with  such  statutory 
requirements.  • 

It  is  also  alleged  that  the  will  was  not  ex- 
ecuted In  tbe  manner  and  form  required  by 
law.  If  this  was  the  only  ground  relied  upon, 
plantiffs  would  be  precluded  by  the  judgment 
admitting  the  will  to  probate,  as  tbat  ques- 
tion must  have  been  judidaUy  determined 
by  the  county  court  before  probate,  even  if 
no  person  appeared  to  ccwtest  the  validity  of 
the  will.  Sections  6208  and  6210,  Rev.  Laws 
1910;  In  re  Impunnubbee's  Estate,  49  Okl. 
161,  152  Pac  846;  Homer  et  al.  v.  McGurtain, 
40  Okl.  406,  138  Pac.  807.  But  this  is  not 
the  only  ground  relied  upon  by  plaintiffs  in 
error. 

It  is  not  the  policy  of  the  law  to  permit  the 
same  question  to  be  tried  twice  before  the 
same  tribunal,  once  in  a  contest  before  pro- 
bate and  again  In  a  contest  after  probate  up- 
on the  same  state  of  facts,  but  there  is  noth- 
ing in  the  record  in  this  case  showing  upon 
what  grounds  the  contest  before  probate  vffM 
based,  and  the  evidence.  If  any,  offered  at 
tbe  hearing,  Is  not  sho-wn,  and  if  the  facts 
set  forth  In  tbe  petition  were  not  presented  at 
the  hearing  of  the  contest  before  probate, 
and  were,  as  alleged,  discovered  thereafter, 
the  plaintiffs  in  error  were  entitled  to  be 
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heard  thereon  regardless  of  the  fact  that 
they  may  have  appeared  at  the  bearing  be- 
fore probate  and  presented  other  grounds  of 
contest,  nnless  they  are  precluded  by  the 
Judgment  of  April  22, 1916. 

It  does  not  appear  that  any  notice  of  the 
hearing  of  April  22,  1916,  was  served  on 
plaintiffs  In  error,  and  the  petition  or  motion 
made  the  basis  of  this  Judgment  is  not  shown. 
In  fact,  the  only  thing  appearing  In  the  reo 
ord  Indicating  that  any  action  was  had  seek- 
ing to  vacate  the  order  admitting  the  will  to 
probate  Is  the  order  of  April  22,  1916,  in 
which  it  Is  recited  that  the  plaintiffs  in  error 
amteared  by  thetr  legal  guardian  Hugh  Pit- 
ser,  by  his  attorneys  Orinstead  &  Scott 
This  order  does  not  show  that  the  plalntlffb 
in  error  filed  any  pleading,  or  that  they 
sought  the  vacation  of  the  order  admitting 
the  will  to  probate,  or  that  they  contested  the 
probate,  and  the  evidence  of  C.  B.  Hargls, 
<«e  of  the  attorneys  for  the  movant  in  that 
proceeding,  shows  that  he  appeared  for  Rich- 
ard Hildebrand,  and  did  not  appear  for  the 
plaintiffti  in  error. 

The  Supreme  Court  of  California,  In  the 
case  of  In  re  Robinson's  Estate,  106  Cat.  493, 
39  Paa  862,  in  construing  sections  1S12  and 
1S80  of  the  Code  of  Civil  Procedure,  section 
1312  being  identical  with  section  6210  of  our 
statute  except  that  it  gives  the  contestants 
the  right  of  a  trial  by  a  Jury,  uses  the  follow- 
ing language: 

"Section  1330,  Code  (St.  Proc  provides: 
In  all  cases  of  petitions  to  revoke  the  pro- 
bate of  a  will  wherein  the  original  probate  was 
granted  without  a  contest,  on  written  demand 
of  either  party,  filed  three  days  prior  to  the 
hearing,  a  trial  by  jury  must  be  had,  as  in  cas- 
es of  the  contest  of  an  original  petition  to  ad- 
mit a  will  to  probate.'  It  is  contended,  how- 
ever, on  behalf  of  the  respondents,  that,  by 
reason  of  the  opposition  to  the  original  pro- 
bate of  the  win  which  was  filed  by  Sanford 
Robinson,  the  provisions  of  this  section  have 
no  application.  Before  there  can  be  a  'contesf 
to  the  probate  of  a  wHI,  the  contestant  is  re- 
quired by  section  1312,  Code  Civ.  Proc,  to  file 
'written  grounds  of  opposition'  to  its  probate, 
and  the  petitioner  and  others  interested  In  the 
will  may  answer  these  grounds  of  opposition; 
and  it  is  the  'issues  of  fact  thus  raised'  which 
this  section  authorizes  to  be  tried  to  a  Jury. 
The  'contest'  does  not  arise  unless  the  written 
grounds  of  opposition  present  such  issue  of 
tact  for  determination.  There  can  be  no  'con- 
test' nnless  the  written  grounds  of  opposition 
are  of  such  a  nature  as  to  form  a  legal  ob- 
jection to  granting  the  probate  of  the  will;  and 
nnless,  also,  the  contestant  presents  these 
grounds  for  the  consideration  of  the  court. 
Unless  the  grounds  of  <vposition  are  followed 


up  by  an  atteny>t  to  snstain  them,  the  pro- 
bate of  the  win  is  not  contested.  If,  after  fil- 
ing his  opposition,  the  contestant  Immediately 
withdraws  it,  without  invoking  any  decision 
of  the  court  tiiereon,  he  cannot  be  said  to  'con- 
test' the  probate;  nor  can  it  be  held  that 
every  document  filed  by  a  contestant  consti- 
tntes  a  contest,  even  tiioni^  it  may  contain 
written  grounds  of  opposition,  and  msy  be  en- 
titied  to  a  'contest.'  The  contents  and  char- 
acter of  the  document,  and  the  action  taken 
thereon  by  the  contestant,  as  well  as  the  ac- 
tion sought  by  him  from  the  court,  must  also 
be  considered." 

The  record  not  showing  that  the  plalntlffa 
in  orror  contested  the  will  at  the  hearbig  had 
on  April  22,  1916,  and  not  showing  the  evi- 
dence, if  any,  taken  at  said  hearing,  and  not 
showing  the  petition  or  motion  upon  whidi 
said  order  was  based,  or  the  Issues  Involved, 
the  plaintiffs  in  error  are  not  precluded  from 
maintaining  this  proceeding.  The  burden  of 
proving  a  fbrmer  adjudication  was  upon  the 
defendants  in  error.  1  Van  Fleet^s  Former 
Adjudication,  {  274;  Bx  parte  Stevenscm,  20 
Okl.  649,  94  Pac.  1071,  and  likewise,  the  plea 
of  another  action  pending  Is  an  affirmative 
defense,  and  casts  upon  the  party  pleading 
It  the  burden  of  proving  such  action,  and  Its 
pendency  when  the  second  action  was  brought, 
and  identity  of  causes  of  action,  issues,  and 
relief  sought    1  C.  J.  106. 

[2]  It  is  the  universal  rule  tiiat  it  la  tlie 
duty  of  the  courts  to  guard  with  Jealous  care 
the  rights  of  a  minor  in  actions  brought 
against  him,  or  In  which  his  rights  are  af- 
fected, and  the  courts  should  never  deprive 
him  of  those  rights,  unless  it  clearly  appears 
that  his  adversary  is  entitied  to  the  relief 
sought  No  presumption  against  an  Infant 
can  be  permitted,  but  on  the  contrary,  every 
presumption  is  indulged  in  his  favor;  and, 
where  it  Is  sought,  as  in  this  case,  to  pre- 
clude the  minor  from  ccmtesting  a  will  after 
probate,  it  la  incumbmt  upon  the  opposing 
party  to  show  that  the  minor  had  previously 
contested  on  the  same  grounds  contained  in 
his  petition. 

We  have  carefully  examined  the  record, 
and  are  convinced  that  the  plaintiffs  In  error 
are  entitied  to  a  hearing  on  their  petition, 
and  that  the  trlial  court  erred  In  dlsmlsrtng 
their  appeal. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  la  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  exprened. 

HARRISON,  a  J.,  and  PrrOHFOBD.  Ifo- 
NWLL,  and  BliTINO,  JJ.,  ooncnr. 
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Jones  ft  Faster,  of  Muskogee,  for  plaintiff 
(No.  9990.)  In  error. 

Eomegay  ft  Probasco,  of  Vlnlta,  for  de- 
fendant In  error. 


(Bvttaliu  hit  the  Otmrt.) 

1.  Pleading  «=336( I)— Admissions  against  >■• 
tsfwt  In  pleadings  ars  admitted  facts,  oor- 
rsotnsss  of  which  oannot  be  questioned  un- 
Isss  leave  be  obtained  to  withdraw  them. 

Where  a  party  to  an  action  makes  solemn 
admiasions  against  his  interest  in  a  pleading, 
they  should  be  treated  as  admitted  facts,  and 
he  wiU  not  be  heard  to  qaestion  the  correctness 
thereof  at  any  stage  of  the  case  In  the  trial 
eonrt  or  on  appeal,  vhen  properly  preserred  in 
a  transcript  or  case-made  so  long  as  they  re- 
main a  part  of  the  record.  If  the  statements 
or  admissions  were  made  onder  an  honest  mis- 
take or  misapprehension  of  what  the  facts 
really  were,  and  he  desires  to  be  relioTsd  from 
the  effects  thereof,  be  sboidd  apply  to  the  trial 
eoort  for  leare  to  withdraw  snctt  admission  or 
pleadings. 

2.  Principal  and  agent  «=>I7I  (I),  172— Aeoept- 
Ing  benefits  of  sot  by  agent  ratifies  ths  aot; 
ratlfleattOH  In  part  not  allowable. 

Where  one  volnntarily  and  with  knowledge 
of  the  facts  accepts  the  benefits  of  an  act  par- 
porting  to  have  been  done  on  his  accoont,  by 
one  claiming  to  act  as  his  agent,  though  with- 
oat  anthority,  he  thereby  ratifies  such  act  and 
makes  it  his  own  as  fully  as  though  he  had  au- 
thorized it  in  the  beginning,  and  he  may  not 
ordinarily  take  the  benefits  and  reject  the 
burdens,  but  must  either  accept  them  or  reject 
them  as  a  whole. 

S.  Banks  and  banking  <d:=390— One  paying  mon- 
ey to  a  bank  for  the  benedt  of  another  makes 
ths  bank  bis  own  agent. 
Where  one  who  is  bound  to  pay  money  to 
another,  instead  of  paying  said  money  direct, 
or  in  accordance  with  the  contract  of  the  par- 
ties, pays  the  money  to  a  bank  for  the  other, 
be  thereby  makes  the  baoik  his  own  agent  and 
makes  such  payment  at  bis  own  risk,  -and  in 
order  to  avoid  liability  it  is  necessary  for  him 
to  show  that  the  other  receiTsd  the  money 
from  the  bank. 

4k  Appeal   and   error   ♦ssl  175(7),    1176(4)— 
Where  jadgment  in  a  chancery  o(ue  Is  clear- 
ly against  weight  of  evidenos,  reviewing  oourt 
■ay  rooder  or  dirsot  a  proper  Judgment. 
In  a  case  which  is  cognisable  only  in  a 
court  of  chancery,  it  is  the  duty  of  the  court 
to  consider  the  whole  record,  to  weigh  the  evi- 
dence, and,  when  the  judgment  of  the  trial 
court  is  clearly  against  the  weight  of  the  evi- 
dence, render  or  cause  to  be  rendered  such 
jadgment  as  the  trial  court  should  have  ren- 
dered. 

Appeal  from  District  Court,  Washington 
C!oanty;    B.  B.  Boone,  Jtidge. 

Snlt  by  Addle  Lee  against  Fnmk  Little  for 
the  cancellatl(m  of  a  deed.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Bevosed  and 
remanded,  with  directions. 


IflCHOLSON,  X  This  suit  was  instituted 
by  the  plaintiff  In  error  as  plaintiff  below, 
against  the  defendant  In  error,  defendant 
belovf.  In  the  district  court  of  Washington 
county,  seeking  the  cancellation  of  a  deed 
executed  by  plaintiff  to  defendant  on  the  18th 
day  of  December,  1914,  purporting  to  convey ' 
the  following  described  land  lying  and  situ- 
ate In  Washington  county,  to  wit:  The  north 
half  of  the  northwest  quarter  and  the  nwth- 
east  quarter  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  8,  township  28 
north,  of  range  18  east,  containing  90  acres 
more  or  less. 

It  appears  that  the  plaintiff  Is  a  Cherokee 
Indian  by  blood,  and  that  the  land  involved 
is  a  portion  of  her  allotment.  The  ground 
upon  which  cancellati<»)  of  the  deed  Is  sougbt 
Is  that  the'  same  was  procured  by  fraud  and 
misrepresentation  on  the  part  of  T.  A.  Fore- 
man, who  it  Is  alleged  was  the  agent  of  the 
defendant  In  purchasing  said  land,  both  as  to 
the  value  of  said  land  and  as  to  the  payment 
of  the  purchase  price. 

At  the  time  of  the  transaction  here  In- 
volved the  plaintiff  was  18  years  of  age,  and 
resided  with  her  aunt  In  Siloam  Springs, 
Ark.  In  November,  1914,  one  T.  A.  If'oreman 
went  to  the  h<Hne  of  the  plaintiff  In  Slloam 
Springs,  Ark.,  stating  that  he  desired  to  pur- 
chase said  land  for  the  defendant,  Little,  and 
offered  to  pay  therefor  the  sum  of  $800. 
Foreman  stated  that-  the  land  was  of  little 
value,  and  advised  her  to  take  this  sum  for 
the  land.  It  appears  that  Foreman  was  an 
old  friend  of  plaintiff's  family,  but  she  her- 
self had  not  seen  him  since  she  was  a  small 
child,  and  had  no  correspondence  with  him; 
that  he  brought  with  him  an  Instrument 
in  writing  already  prepared  which  plaintiff 
signed,  but  as  to  the  contents  of  which  she 
had  ho  knowledge  except  as  repres^ted  to 
her  by  Foreman  that  it  was  a  deed  convejrlng 
said  land.  At  the  time  of  the  execution  of 
this  deed  no  money  was  paid  to  the  plaintiff, 
but  Foreman  gave  her  a  check  payable  to 
her  order  for  the  sum  of  $400,  and  gave  Kate 
Ford,  her  aunt,  with  whom  she  resided,  a 
check  for  $100,  promising  to  pay  the  remain- 
der of  the  consideration  within  a  few  days. 
Both  checks  were  presented  to  the  First  Na- 
tional Bank  of  Weetvllle,  Okl.,  upon  which 
they  were  drawn,  and  payment  was  refused 
on  account  of  insufficient  fnnds.  Thereafter, 
and  on  December  18,  1914,  Foreman  returned 
to  the  plalntlfTs  home  and  presoited  to  her 
the  deed  sought  to  be  canceled  in  this  suit, 
which  deed  conveyed  the  land  In  controversy, 
together  with  60  acres  additional,  to  the  de- 
fendant.  At  the  time  Foreman  presented  this 
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aectmd  deed  to  plaintiff  be  stated  to  her  tbat 
the  conveyance  formerly  executed  by  her  was 
not  satisfactory,  and  that  this  was  the  rea- 
son the  consideration  had  not  been  paid. 
He  farther  stated  to  her  that,  if  she  would 
sign  this  second  deed,  the  money  would  be 
paid  to  her  or  placed  in  the  First  National 
Bank  of  Slloam  Springs  the  next  morning, 
and,  acting  upon  the  faith  of  this  representa- 
tion, plaintiff  signed  and  acknowledged  said 
deed  and  delivered  It  to  said  Foreman.  She 
thereupon  attempted  to  collect  the  checks, 
but  payment  was  again  refused,  and  she  was 
at  all  times  unable  to  collect  said  checks. 
She  received  no  consideration  for  the  land 
conveyed  to  the  defendant  except  the  sum  of 
$100,  which  Foreman  paid  her  In  cash  on 
New  Xear's  night,  1915.  It  further  appears 
that  at  the  time  of  the  execution  of  the  deed 
sought  to  be  canceled  and  long  prior  thereto 
the  defendant  was  In  possession  of  the  land, 
and  continued  In  possession  thereof,  claiming 
title  under  said  deed. 

The  defendant  filed  a  verified  answer  deny- 
ing that  Foreman  was  his  agent,  and  averred 
Chat  he  was  the  agent  of  the  plaintiff  for  the 
sale  of  said  land.  To  this  answer  the  plain- 
tiff filed  a  reply  duly  verified  denying  said 
agency. 

The  plaintiff  requested  the  court  to  make 
findings  of  fact  and  conclusions  of  law,  and 
the  court  made  findings  of  fact  by  which  he 
found  in  substance  that  the  plaintiff  Is  a 
member  of  the  Cherokee  Tribe  of  Indians, 
and  that  the  land  described  was  allotted  to 
her  as  a  portion  of  her  proportionate  share 
of  the  lands  of  said  tribe,  and  further  found 
as  follows: 

"That  on  or  about  November  28,  1914,  one 
T.  A.  Foreman  came  to  the  home  of  plaintiffs 
amit,  with  whom  she  waa  residing,  at  Siloam 
Springs,  Ark.,  and  thereupon  produced  a  writ- 
ten instrnment  which  he  stated  to  plaintiff  was 
a  deed  to  the  land  described  in  the  first  par- 
agraph hereof,  and  that  he  (Foreman)  want- 
ed the  said  land  for  the  Uttles.  The  plaintiff 
was  at  said  time  a  little  over  18  yeart  of  age. 

"That  T.  A.  Foreman  was  a  friend  of  plain- 
tiff's family  and  she  had  known  him  In  her 
childhood,  but  had  not  seen  him  for  five  years 
prior  to  his  coming  to  her  home  at  Siloam 
Springs,  Ark. 

"That  soon  thereafter  plaintiff  and  the  said 
Kate  Ford  presented  the  checks  given  by  said 
Foreman  for  payment,  and  payment  thereof 
was  refused,  said  checks  being  returned  by  the 
First  National  Bank  of  "Westville,  upon  whom 
they  were  drawn,  with  notation,  'InsufBcient 
funds.' 

••The  court  further  finds  that  thereafter  and 
on  or  about  the  18th  day  of  December,  1914, 
the  said  T.  A.  Foreman  returned  to  plaintiff's 
residence  at  Siloam  Springs,  Ark.,  and  present- 
ed another  paper  for  her  signature,  explaining 
that  the  first  deed  executed  by  her  was  no  good 
and  that  it  was  necessary  for  her  to  execute 
this  second  paper. 

"That  upon  the  representations  of  said  Fore- 
man plaintiff  executed  the  deed  conveying  the 
land  above  described  to  the  defendant  Frank 


littie,  and  acknowledged  sdd  deed  before  J. 
N.  Perry,  a  notary  public  in  and  for  Benton 
county.  Ark. 

"That  the  deed  executed  iiy  said  plaintiff  on 
said  18th  day  of  December,  1914,  was  the  orig- 
inal deed  introduced  in  evidence  as  Plaintiff's 
Exhibit  C. 

"That  said  checks  have  never  been  paid. 

"That  later,  and  about  January  1,  1915,  said 
T.  A.  Foreman  returned  to  the  home  of  plain- 
tiff's aunt  at  Siloam  Springs,  Ark.,  and  paid 
the  plaintiff  $100  in  cash,  which  said  payment 
was  the  only  consideration  ever  received  by  her 
for  the  conveyance  of  the  land  described  in  the 
first  paragraph  of  these  findings. 

"I  find  from  all  the  evidence  that  plaintiff  is 
not  entitied  to  recover." 

Thereupon  Judgment  was  rendered  In  favor 
of  the  defendant  The  court  refused  to  make 
other  findings  of  fact  requested  by  the  plain- 
tiff which  it  Is  unnecessary  here  to  consider, 
owing  to  the  conclusions  reached. 

The  principal  inquiry  In  this  case  is  wheth- 
er Foreman,  who  procured  the  deed  from  the 
plaintiff,  was  the  agent  of  the  defendant  in 
the  transaction,  and  whether  the  defendant  by 
accepting  said  deed  and  the  benefits  of  said 
transaction  ratified  the  acts  of  Foreman,  In- 
cluding his  misrepresentations  and  the 
breach  of  his  promise  to  pay  the  plaintiff  the 
consideration  agreed  to  be  paid  for  Aid 
conveyance. 

The  plaintiff  in  her  petition  alleges  that 
Foreman  was  the  agent  of  said  defendant. 
In  the  answer  of  the  defendant,  which  is  ver- 
ified, he  specifically  denies  that  Foreman  was 
his  agent,  and  avers: 

"Tbat  in  truth  and  in  fact  the  plaintiff  volun- 
tarily executed  to  the  defendant  on  the  18th  day 
of  December,  1914,  a  deed,  and  without  the 
acknowledgment  it  is  as  follows:  [Here  fol- 
lows copy  of  the  deed  sought  to  be  canceled.] 
He  further  says  that  said  Foreman  was  the 
agent  of  the  plaintiff  to  sell  the  land  to  this 
defendant,  and,  if  the  plaintiff  did  not  receive 
all  that  Foreman  represented  to  her  that  she 
would  receive.  It  was  not  the  fault  of  this  de- 
fendant. He  further  says  that  he  paid  for  the 
land  all  tbat  it  was  worth.  He  further  says 
that  W.  H.  Mitchell  was  the  guardian  of  the 
plaintiff,  and  tbat  he  conducted  a  probate  sale 
of  50  acres  of  the  land  that  was  allotted  to 
plaintiff,  and  the  land  was  deeded  to  Joe  Lat- 
Ue  &  Co.,  a  copy  of  the  deed  being  as  follows: 
[Setting  out  said  guardian's  deed] — ^that  the 
purpose  of  inserting  said  land  so  transferred 
in  Uie  guardian's  deed  was  to  save  any  criti- 
cism of  the  name  of  the  transferee  in  the 
guardian's  deed,  and  tbat  these  are  the  only 
corrections  of  which  the  defendant  has  any 
knowledge.     •     •    • " 

The  plaintiff  filed  reply,  duly  verified,  spe- 
cifically denying  that  Foreman  was  her  agent 
to  sell  said  land  to  the  defendant. 

The  trial  court  found  as  a  fact  that.  Fore- 
man on  the  occasion  of  bis  first  visit  to  plain- 
tiff produced  a  written  instrument  which  lie 
stated  to  plaintiff  was  a  deed  to  the  laAA, 
and  that  he  (Foreman)  wanted  the  land  for 
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the  Littles.  The  court  further  found  that 
Foreman  returned  to  plaintUTs  rcBidence  on 
or  about  December  18,  1914,  and  presented 
another  paper  for  her  signature,  stating  that 
the  first  deed  executed  by  her  was  no  good, 
and  ttiat  it  was  necessary  for  her  to  execute 
tills  second  paper,  and  that  upon  the  repre- 
sentations of  said  Foreman  plaintUF  execut- 
ed the  deed  conveying  the  laniSTto  the  de- 
fendant, and  that  the  deed  executed  en  De- 
ceml>er  18, 1914,  was  the  original  deed  Intro- 
duced In  evidence  as  plaintiff's  Bxbiblt  C 
This  Is  the  deed  that  defendant  says  In  his 
answer  was  voluntarUy  executed  to  him  by 
the  plaintiff  and  in  which  was  indnded  60 
acres  additional  which  had  been  sold  by  the 
guardian  of  the  plaintiff  to  Joe  Little  &  Co., 
of  which  firm  the  defendant  was  a  member, 
and  In  which  a  consideratlim  of  ^10  was  re- 
cited. 

[t]  Tlie  admissions  in  his  answer  convince 
us  that  this  deed  was  jirepared  or  corrected 
by  or  for  the  defendant  These  admissions 
diould  be  treated  as  admitted  facts,  and  the 
defendant  will  not  be  heard  to  question  the 
correctness  thereof  at  any  stage  of  the  case 
either  in  the  trial  court  or  on  appeal.  Jones 
on  Evidence,  i  274;  Rogers  v.  Brown,  16 
Okl.  624,  86  Pac.  443;  B.  T.,  V.  A  G.  By.  Cio. 
T.  Kane,  92  Oa.  187, 18  S.  a  18,  22  U  B.  A. 
315. 

[2]  The  deed  set  out  in  said  answer  is  the 
deed  for  which  Foreman  agreed  to  send  the 
money  to  the  First  National  Bank  of  Slloam 
Springs  the  next  day  after  its  execution.  He 
did  not  send  this  money  to  the  bank,  but  re- 
turned on  January  1,  1915,  and  paid  the 
plaintiff  the  sum  of  $100.  This  Is  the  only 
sum  the  plaintiff  ever  received  for  the  90 
acres  of  land,  and  the  trial  court  so  found. 
There  does  not  api)ear  in  the  record  any  evi- 
dence tending  to  prove  that  Foreman  was 
the  agent  of  the  plaintiff.  In  fact,  the  evi- 
dence indicates  that  Foreman  was  acting  for 
the  defendant.  He  stated  to  the  plaintiff 
that  be  wanted  the  land  for  the  Littles.  The 
deed  was  executed  to  the  defendant  and  was 
by  blm  or  his  agent  placed  of  record,  and  he 
claims  title  thereunder.  Having  accepted  the 
baieflts  of  the  transaction  conducted  by  Fore- 
man, he  must  assume  the  burdens  thereof, 
and  must  be  held  to  have  ratified  Foreman's 
acts,  and  cannot  now  deny  his  authority.  No 
principle  of  law  is  more  firmly  established  or 
more  rigidly  applied  than  that  where  one 
ratifies  the  unauthorized  contract  of  another 
made  In  his  behalf  he  will  be  held  as  prin- 
cipal, where,  after  knowledge  thereof  has 
been  brought  to  his  attention,  he  gives  It  his 
express  sanction  and  adopts  it  as  his  own, 
or  so  conducts  himself  that  the  law  will  Imply 
a  sanction  and  adoption  of  such  contract. 
Batiflcatlon  is  eaulvalent  to  antecedent  au- 
thority, and  as  between  principal  and  agent 
relates  back  and  has  the  same  effect  as  If  au- 
thority had  been  given  in  the  first  instance. 
Elliott  on  CkutractB,  i  4651;  81  Cyc.  1246; 


U.  S.  F  &  G.  Co.  V.  Shirk,  20  OkL  676,  95  Pac 
218;  Whitcomb  v.  Oiler,  41  Okl.  331, 137  Pac. 
709;  Antrim  Lbr.  Co.  v.  Okie.  State  Bank, 
162  Pac.  723,  U  R.  A.  1918A,  628;  Amazon 
F.  Ins.  Co.  V.  Bond,  165  Paa  414;  Bush  v. 
Leavitt  (Kan.)  162  Pac.  810;  Gallup  ▼.  Lib- 
erty Co.,  57  Tex.  Civ.  Appw  176,  122  S.  W. 
291.  In  Whitcomb  v.  Oiler,  .supra,  the  court 
says: 

"Jn  addition  to  the  evidence  of  agency  and 
proof  of  authority  to  the  agent,  the  rule  may 
properly  be  invoked  that  when  a  principal,  aft- 
er knowledge  that  an  agent,  without  authority, 
has  purchased  for  him  certain  property,  re- 
tains possession,  and  uses  the  same  for  a  con- 
siderable period  of  time,  and  obtains  the  bene- 
fit thereof,  such  acts  constitute  a  ratification 
of  the  unauthorized  acts  of  the  agent,  and  ren- 
ders the  principal  liable  for  the  payment  of 
the  purchase  money." 

H.  C.  Blgham,  cashier  of  the  Citizens'  State 
Bank  of  Ramona,  testified  for  the  defendant 
that  a  draft  or  cashier's  check  issued  by  him 
and  payable  to  the  order  of  the  Bank  of 
Westville,  Okl.,  for  $786.16  was  in  payment 
for  the  deed  from  plaintiff  to  defendant,  and 
he  further  identified  a  check  on  the  Citizens' 
State  Bank  of  Bamona  drawn  by  himself  on 
the  account  of  Joe  little  for  the  sum  of 
$786.16  which  recited:  "Pay  to  Dft.  for  Addle 
Lee  or  bearer."  This  check  was  paid,  as  was 
also  the  draft  drawn  by  the  Citizens'  Nation- 
al Bank  of  Bamona  and  payable  to  the  Bank 
of  Westville.  The  plaintiff  objected  to  the  in- 
troduction of  this  evidence,  and  in  our  <9in- 
lon  her  objections  should  have  beat  sus- 
tained, but,  treating  the  evidence  as  compe- 
tent, and  giving  it  full  weight.  It  does  not  aid 
the  defendant,  but,  to  the  contrary,  tends  to 
establish  the  fact  that  the  defendant  was 
familiar  with  the  transaction  between  the  ° 
plaintiff  and  Foreman.  It  will  be  borne  in 
mind  that  the  deed  was  executed  on  Decemr 
ber  18,  1914,  and  this  check  and  draft  bears  - 
date  December  22, 1914,  four  days  after  Fore- 
man obtained  the  deed.  Bigham  testified 
that  the  difference  between  the  amount  of 
said  draft  and  the  sum  of  $810,  the  redtM 
consideration  In  the  deed,  was  for  "back 
taxes  and  cost  of  abstract"  This  evidence 
refutes  the  averment  In  the  defendant's  an- 
swer that  the  plaintiff  voluntarily  conveyed 
the  land  to  him,  and  shows  that  he  knew  the 
plaintiff  had  not  received  the  consideration 
agreed  to  be  paid.. 

[8]  There  is  no  evidence  whatever,  indicat- 
ing that  the  plaintiff  had  authorized  the 
Bank  of  Westville  to  collect  this  money,  but 
the  evidence  Is  uncontradicted  that  the  mon- 
ey was  to  be  sent  to  the  First  National  Bank 
of  Slloam  Springs,  Ark.;  therefore,  if  this 
money  was  by  the  defendant  sent  to  the  Bank 
of  WestvUle  In  payment  for  said  land,  he 
thereby  made  the  bank  his  own  agent,  and 
made  such  payment  at  his  own  risk.  Halsell 
et  al.  V.  Benfrow  et  al.,  14  Okl.  674,  78  Pac. 

118,  2  Ann.  Cas.  280.    Ibe  defendant  did  m 


Digitized  by 


Google 


452 


197  PACIFIC  SBPOBTEB 


((W. 


attempt  to  proTB  that  flie  plaintiff  recelTed 
this  money,  or  any  part  thereof,  ana  In  order 
for  him  to  escape  liability  It  was  necessary 
for  him  to  show  that  the  plaintiff  received 
the  money  from  the  bank.  The  defendant  did 
not  testify,  and  neither  was  Foreman  placed 
npon  the  witness  stand,  and  they,  of  all  per^ 
sons,  could  establish  the  facts  and  drcnm- 
stances  attending  this  somewhat  singular 
transaction.  The  plaintiff  In  her  petition  ten- 
ders the  sum  of  $100  paid  to  her  by  Foreman, 
and  also  tenders  the  checks  given  to  her  by 
him,  payment  of  which  was  refused. 

[4]  We  liave-  carefully  reviewed  the  evi- 
dence, and  are  convinced  that  the  judgment 
is  clearly  against  the  weight  of  the  evidence, 
and  that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded, 
with  dircctlons  to  set  aside  the  Judgment  in 
favor  of  the  defendant,  and  enter  judgment 
for  the  plaintiff  In  accordance  with  the  pray- 
er of  her  petition  upon  her  making  good  the 
tender  of  $100  paid  her  by  Foreman  and  on 
the  return  of  the  two  <AeckB  given  her  by 
him,  and  It  is  80  ordered. 

HARBISON,  C.  J.,  and  PITCHFOHD,  BI#- 
TINQ,  and  McNEIIXv  JJi  concor. 


(81  Okl.  201) 

CAMPBELL  V.  THOMAS-QODFREY  LAND 
&  LOAN  CO.     (No.  10092.) 

(Supreme  Coort  of  Oklahoma.    April  12, 
1921.) 

(BvIMhu  hv  <^  Court.) 
I.  Brokere*«=>60^Broker  entitled  to  eonpan- 
satlon  where  he  has  procured  aooeptod  pur« 
chaser,  though  sale  not  consummated. 
Where  a  broker  is  employed  to  procure  a 
purchaaer  for.  property,  and  presents  to  bis 
principal  a  purchaser,  it  la  for  the  principal 
then  to  decide  whether  the  person  presented 
is  acceptable;  and  if,  without  any  fraud,  con- 
cealment, or  other  improper  practice  on  the 
part  of  the  broker,  the  principal  accepts  the 
person  presented,  and  enters  into  an  eii^orcea- 
ble  contract  with  him,  the  broker  is  entitled  to 
compensation  for  bis  services,  although  the 
sale  is  not  consunjmated  by  reason  of  the  fault 
of  one  of  the  parties. 

2.  Trial  9=3203(3)— Court  must  submit  theory 
of  both  parties,  where  reasonably  supported 
by  evidence. 
In  the  case  tried  to  the  jury,  it  Is  the  duty 
of  the  court  to  submit  by  appropriate  instruc- 
tion the  theory  of  the  plaintiff,  where  there  is 
evidence    reasonably   tending    to    support    the 
same,  and  likewise  to  submit  by  apprbpriate 
instruction  the  theory  of  the  defendants,  where 
there  is  evidence  reasonably  tending  to  sup- 
port the  same. 

Aiq)eal  from  Oounty  Court,  Major  Coimty; 
Harry  Bandall,  Judge. 


Action  l>y  tbe  Thomai-CkNUrey  lAnd  ft 
Loan  Ck>mpany  against  Joe  (Campbell.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

See,  also,  06  OkL  779,  166  Pac.  947. 

Seymour  Foose  and  R.  C.  Brown,  both  of 
Watonga,  and  Frank  L.  Wells,  of  Falrvlew, 
for  plaintiff  in  error. 

John  V.  Roberts  and  Tom  B.  Willis,  botb 
of  Falrvlew,  for  defendant  in  error. 

McNEIIiLs  J.  This  action  was  commenc- 
ed In  the  county  court  of  Major  county  by 
D.  R.  Thomas,  and  J.  Nile  Godfrey,  copart- 
ners doing  business  under  the  Arm  name  and 
st}-le  of  Thomas-Godfrey  Land  &  Loan  Com- 
pany against  Joe  Campbell  to  recover  $250 
commission  for  services  as  real  estate  brok- 
ers. 

The  petition  alleged  the  employment  of  the 
plaintiffs  by  the  defendant  to  secure  a  pur- 
chaser to  purchase  or  trade  for  the  lands 
of  the  defendant,  and  an  agreement  to  pay 
plaintiffs  a  commission  of  $250  for  said 
services,  and  that  plaintiffs  had  complied 
with  the  terms  of  the  contract  of  employ- 
ment by  procuring  a  purchaser,  to  wit;  James 
Pfelffer,  who  entered  into  a  written  contract 
with  the  defendant  tot  exchange  of  the  land, 
a  copy  of  said  contract  being  attached  to 
plaintiff's  petition.  The  defendant  answered, 
admitted  the  employment  of  the  plaintiffs  to 
negotiate  and  consummate  a  sale  or  trade 
of  his  land,  and  agreeing  to  pay  a  commis- 
sion of  $250  therefor  when  said  sale  was  con- 
summated, and  averred  that  no  sale  or  trade 
was  ever  consummated,  although  admit  al- 
tering Into  the  written  contract  with  Pfelf- 
fer to  exchange  property,  but  alleged  that 
the  land  of  Pfelffer  was  not  free  and  dear 
from  incumbrance,  and  alleged  a  breach  of 
the  terms  of  the  written  contract  by  Pfelffer. 
Plaintiff  replied  pleading  that  Pfelffer  had 
complied  with  all  the  terms  of  the  agreem^it, 
and  tendered  a  full  compliance  of  the  con- 
tract, but  that  defendant  refused  to  cart7 
out  the  terms  of  the  written  contract. 

On  the  trial  of  the  case  to  the  Jury,  the 
jury  returned  a  verdict  in  favor  of  plain- 
tiff and  against  the  defendant.  This  is  the 
second  time  the  case  has  been  before  this 
court  on  appeal,  the  former  api>eal  being 
reported  as  Campbell  v.  Thomas  et  aL,  66 
OkL  779,  156  Pac.  647.  On  the  former  ap- 
peal, this  court  reversed  the  case  for  the 
reason  the  trial  court  instructed  the  Jury 
to  return  a  verdict  for  the  plaintiffs.  For 
rerereal  of  the  case,  the  defendant  alleges 
numerous  assignments  of  error.  It  is  first 
argued  that  the  court  gave  instruction  No. 
10,  which  was  a  correct  instruction  of  the 
law  applicable  to  the  case.  In  this  instruc- 
tion, the  court  instructed  the  Jury  that  the 
owner  of  property  has  a  right  to  stipulate 
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Out  he  would  not  become  obligated  to  pay 
a  commission  except  or  nnless  a  sale  be 
finally  consummated. 

[1]  The  plaintiff  In  error  then  assigns  as 
error  the  giving  of  Instructions  Nos.  12  and 
Id,  contending  that  said  Instmctlona  are 
in  conflict  with  Instruction  No.  10,  and  In- 
correctly state  the  law  applicable  -  to  the 
case  at  bar.  lDstmctl<xi8  Nos.  12  and  19 
are  very  similar,  and  Instruction  19  was 
a  statement  of  the  law  as  announced  by  this 
court  In  the  second  syllabus  In  Scully  v. 
WiUIamson,  26  OkL  19,  108  Paa  395,  27  L. 
R.  A.  (N.  S.)  1089,  Ann.  Cas.  1912A,  1265. 
This  statement  of  the  law  has  also  been  ap- 
proved by  this  court  In  the  cases  of  Hopkins 
T.  SetUes,  46  CM.  801,  149  Pac.  890,  Lowen- 
steln  T.  Holmes,  40  Okl.  33,  135  Pac.  72T,  and 
McCartney  v.  Shores,  77  OkL  273,  188  Pac. 
663. 

[2]  It  was  necessary  for  the  court  to  In- 
struct the  Jury  .upon  the  law  applicable  to 
plalntifTs  theory  of  the  case,  and  In  accord- 
ance with  the  tends  of  the  contract  as  testi- 
fied to  by  them,  and  also  upon  the  theory  of 
the  defendant,  and  In  accordance  with  the 
terms  of  the  contract  as  contended  by  him. 
The  plaintiff's  theory  of  the  case  .was  submit- 
ted to  the  jury  In  Instructions  12  and  19.  The 
defendant's  theory  was  submitted  to  the 
Jury  imder  Instructions  10  and  18,  foUow- 
tDg  the  law  announced  by  this  court  in  the 
case  of  Scnily  v.  Williamson,  supra,  Hop- 
kins ▼.  Settles,  supra,  and  McCartney  v. 
Shores,  supra.  These  Instructions  are  not 
contradictory  nor  conflicting,  but,  on  the 
ccmtrary,  submit  the  case  to  the  Jury  upon 
the  re^>ectlye  theory  of  each  party. 

InstructloDs  Nos.  14,  15,  16,  and  17  are 
complained  of,  but  no  authorities  are  pre- 
sented to  support  the  contention  that  they  or 
either  of  them  are  erroneous.  The  instruc- 
tions as  a  whole  properly  submitted  the  Is- 
sues and  question  of  fact  to  the  Jury,  and 
there  was  ample  evidence  to  support  the  ver- 
dict. 

There  being  no  prejudicial  error  apparent 
In  the  record,  the  judgment  of  the  court  is 
affirmed. 

HARRISON,  0.  J.,  and  PITCHFOBD, 
NICHOLSON,  and  ELTING,  JJ^  concur. 


(81  OkL  ZU) 

SENECA  CO.  V.  DARNELL.    (No.  10050.) 
(Supreme  (Tonrt  of  Oklahoma.    April  19, 192L) 

(SvUoJms  by  the  Court.) 

I.  EvfdMM  «3>434(8)— Parol  evidenoo  admls- 
•iMo  to  allow  that  oontraet  was  prooDred  by 
fraad  aad  mtoropreoentatlon. 
It  Is  competent  to  show  by  parol  evidence 

that  a  contract  was  procured  by  fraud  and  mis- 


representation, where  such  fraud  and  mistepre- 
sentation  is  pleaded  and  relied  upon  as  a  de- 
fense. 

Z  Sales  «=>52(7)— Evidence  SDStalnlng  verdlot 
for  defendant  In  action  for  psrohase  prioe  of 
patent  medlclnea  sold. 
The  evidence  examined,  ketd,  that  the  evi- 
dence is  sufficient  to  support  the  verdict  of  the 
jary,  and  the  verdict  will  not  be  disturbed  by 
this  court. 

Api)eal  from  District  Court,  Carter 
County:  W.  F.  Freeman,  Judge. 

Action  by  the  Seneca  Company  against  R. 
L.  Darnell  to  recover  on  an  account.  Judg- 
ment for  defendant  on  trial  de  novo  after  ap- 
peal by  plaintiff  from  an  adverse  judgment 
before  a  Justice  of  the  peace,  and  plaintiff 
appeals.    Afllnned. 

B.  D.  Slongh,  of  Ardmore,  for  plaintiff  In 
error. 

Champion  &  George,  of  Ardmore,  for  de- 
fendant in  error. 

MILLBR,  J.  This  action  was  commenced 
In  the  justice  court  before  HaL  M.  Cannon, 
a  Justice  of  the  peace  of  Carter  county,  by 
the  Seneca  Company  as  plaintiff,  to  recover 
the  sum  of  $29.(^  and  Interest  against  R.  L. 
Darnell  for  certain  patent  medicines  sold  by 
the  plaintiff  to  the  defendant  The  case  was 
tried  before  a  jury  In  the  justice  court,  and 
the  jury  returned  a  verdict  In  favor  of  the 
defendant  The  plaintiff  appealed  to  the 
district  court  of  Carter  county,  where  a  trial 
de  novo  was  liad  before  a  Jury,  this  jury  also 
returned  a  verdict  In  favor  of  the  defendant 
and  the  court  rendered  judgment  on  the  ver- 
dict of  the  Jury.  The  motion  for  a  new  trial 
was  filed  by  the  plaintiff  and  overruled  by 
the  court  The  plaintiff  then  perfected  this 
appeal.  The  parties  will  be  referred  to  as 
they  appeared  in  the  court  below. 

The  plaintiff  complains  of  the  following 
errors  In  the  petition  in  error: 

"(1)  Said  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  new  trial. 

"(2)  Said  court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff  in 
error. 

"(3)  Said  court  erred  in  admitting  evidence 
over  the  objection  of  the  plaintiff  In  error." 

In  plaintiff's  brief  these  assignments  of 
error  are  discussed  under  two  points.  The 
first  point  Is: 

"The  court  erred  in  admitting  parol  evidence 
to  vary  the  terms  of  the  written  contract  for 
the  sale  and  purchase  of  the  goods,  the  price 
of  which  is  sued  for." 

[1]  The  plaintiff  cites  a  numl>er  of  author^ 
Ities  to  support  the  point  raised,  but  the  evi- 
dence complained  of  did  not  vary  the  terms 
of  the  written  contract  The  evidence  intro- 
duced, and  which  was  complained  of  by  the 
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plaintiff,  was.  In  substance,  tlie  same  as  tbe 
guaranty  provided  for  In  the  written  con- 
tract. This  evidence  was  not  Introduced  for 
tbe  purpose  of  varying  the  written  contract, 
bnt  for  tbe  purpose  of  showing  false  and 
fraudulent  representations  by  tbe  agent  and 
salesman  of  tbe  plaintUf  which  induced  the 
defendant  to  sign  the  written  agreement  for 
the  purchase  of  the  goods,  and  as  axKb  tbe 
evidence  was  clearly  admissible. 

"It  is  competent  to  show  by  parol  evidence 
that  a  contract  was  procured  by  fraud  and  mis- 
representation, where  auch  fraud  and  misrepre- 
sentation is  pleaded  and  relied  upon  as  a  de- 
fense." Colonial  Jewelry  Co.  v.  Jones,  36  Okl. 
788,  127  Pac.  405. 

"Fraud  and  deceit  always  may  be  timely  rais- 
ed, and  vitiate  every  contract  into  which  they 
are  injected,  and  destroy  the  validity  of  every- 
thing into  which  they  enter,  and  the  party  can- 
not hide  behind  a  contract  procured  in  the  gen- 
eral scheme  of  his  misconduct  with  the  asser- 
tion that  all  representations,  whether  false  or 
otherwise,  made  previous  to  a  written  contract, 
are  merged  therein."  Hooker  et  aL  v.  Wilson, 
169  Pac.  1097. 

'Tarol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  bat  parol  evidence 
may  be  introduced  to  prove  a  separate  parol 
agreement,  constitutihg  a  condition  precedent  to 
the  taking  effect  of  a  written  contract."  J.  M. 
Hoard,  Jr.,  Co.  t.  Orand  Rapids  Show  Caae  Co., 
173  Pac.  844. 

See,  also,  Shuler  v.  Hall,  42  Okl.  325,  141 
Pac.  280;  McLean  v.  Southwestern  Insur- 
ance Co.  of  Oklahoma,  61  Okl.  79,  159  Pac. 
660 ; '  Jesse  French  Piano  A  Organ  Go.  v. 
Bodovltz,  174  Pac.  765;  American  Bankers' 
Insurance  Co.  v.  Hopkins,  169  Pac.  489; 
Nickle  V.  Reader,  166  Pac.  896. 

The  idalntifl  did  not  attempt  to  deny  the 
testimony  of  the  defendant  as  to  tbe  repre- 
sentations made  by  the  agent  of  the  plain- 
tiff. The  plaintiff  Insists  that  the  only 
remedy  the  defendant  had  was  to  get  other 
goods  to  replace  tbe  ones  that  were  not  sat- 
isfactory, and  then  quotes  the  language  of 
the  written  guaranty  and  authorities  in  sup- 
port of  his  contentions  as  follows: 

The  Seneca  Company,  Incorporated,  guar- 
antee above  goods  to  give  satisfaction  and  will 
replace  anywhere  it  should  be  necessary  to  re- 
fund money  to  a  dissatisfied  customer,  with  any 
shipment  made  to  the  dealer.  In  Moline  Plow 
Co.  V.  Wilson,  176  Pac.  970,  quoting  from  syl- 
labus: 'When  a  sale  is  accompanied  by  a  writ- 
ten warranty  in  such  terms  as  import  a  legal 
obligation,  without  any  uncertainty  as  to  the 
object  or  extant  of  such  warranty,  nor  as  to  ex- 


tent of  liability  or  remedy  If  sodi  warranty 
fails,  both  parties  are  conclusively  bound  by 
its  terms,  are  entitled  only  to  the  relief  con- 
tained in  the  provisions.'  In  this  case  Moline 
Plow  Company  sold  harvester  to  Wilson,  wap- 
rantying  material  and  operation,  and  agreeing 
to  replace  machine  with  another,  if  the  ma- 
chine sold  failed  to  work  properly.  Tbe  same 
rule  is  laid  down  in  Voris  v.  Hall,  175  Pac 
^0.  There  are  several  other  Oklahoma  cases 
holding  the  same:  Scott  v.  Vulcan  Iron  Works, 
31  Okl.  334;  Updegrove  v.  Gould  Balance  Valve 
Co.,  57  Okl.  249." 

[2]  EHsinterested  witnesses  who  bought 
some  of  these  remedies  from  the  defendant 
and  used  them  on  their  stock  testified  to  the 
following  results: 

Frank  Tindall  bought  some  at  tbe  lice 
kiUer,  used  it  on  his  dog;  it  did  not  kill  tbe 
lice,  but  killed  the  dog. 

D.  L.  Lambert  testified  that  the  lieaTe 
remedy  did .  not  relieve  his  horse  of  tbe 
heaves,  but  injured  the  horse.  Another  wit- 
ness testified  that  he  tried  the  heave  remedy 
on  his  horse,  that  it  did  not  relieve  the  horse 
of  the  heaves,  but  be  did  not  notice  any  bad 
effects  on  the  horse,  which  shows  be  was 
fortunate,  considering  tbe  other  evidence  In- 
troduced. 

The  defendant  testified  that  he  did  not  try 
to  sell  any  of  these  remedies  after  being  in- 
formed of  the  foregoing  results,  and  that  be 
would  not  sell  any  of  them. 

We  are  unable  to  understand  why  a  deal- 
er would  want  any  of  these  goods  replaced, 
when  by  a  sale  of  them  he  would  subject 
himself  to  liability  in  damages,  knowing  the 
effect  they  had  already  produced. 

The  second  point  raised  by  plaintiff  is  as 
follows: 

"The  court  erred  in  refusing  to  instruct  the 
Jury  to  return  a  verdict  for  the  plaintiff,  for 
the  reason  that  there  was  not  sufficient  evidence 
to  support  a  verdict  for  the  defendant." 

We  have  examined  the  evidence,  and  find 
that  it  was  sufficient  to  submit  to  the  Jury, 
and  it  was  amply  sufficient  to  sustain  tbe 
verdict  of  the  Jury. 

Two  different  Juries  had  reached  tbe  same 
verdict,  and  we  think,  under  the  evidence.  It 
was  a  righteous  one.  Tbe  verdict  of  tbe 
jury  and  the  judgment  of  tbe  court  should 
be,  and  the  same  is  hereby,  affirmed. 

HARRISON,  G.J.,and  KANB,  JOHNSON, 
and  KB2NNAMER,  JJ„  concur. 
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EASTWOOD  et  al.  v.  CLINKSCALES. 
(No.  9896.) 

(Sapreme  Conrt  of  Oklahoma.    March  1,  1921. 
Behearing  Denied  April  26,  1921.) 

(ByUobu*  &y  the  Court.} 

1.  Appeal  and  error  «=>28r  (I)— Motloa  for 
new  trial  necessary  for  review  of  errors  of 
law. 

A  party  caiuot  hare  errors  of  law  occar- 
rini;  at  the  trial  reviewed  by  this  court,  unless 
he  has  made  a  legal  and  8u£Bcient  motion  for 
a  new  trial,  presenting  the  matter  complained 
of  to  the  trial  conrt 

2.  Appeal  and  error  9=9l5l(l)— To  maintain 
appeal  appellant  most  have  been  ln]nrod. 

It  is  neeeasary,  in  order  to  maintain  an  ap- 
peal or  writ  of  error,  that  appellant  shall  be 
injurionaly  affected  or  aggrieved  by  the  lodg- 
ment, order,  or  decree  complained  of;  there- 
fore, one  cannot  appeal  from  a  decision,  how- 
ever erroneons,  which  does  not  affect  his  sub- 
stantial righta. 

3.  Judgment  •=»204 — Eqnity  may  decree  tuoh 
relief  as  appears  Juat  to  protect  rights  onder 
pleadings  and  evidence. 

A  court  of  equity,  looking  beyond  the  mere 
form  of  things  to  their  substance,  has  power 
to  decree  anch  relief  to  the  parties  as  appears 
jnst  and  right  and  as  best  calculated  to  pro- 
tect their  righta  aa  Jastifled  under  the  plead- 
ings and  evidence. 

4.  Action  «=>53(l)— Under  Code  all  oontrover- 
slee  and  equities  should  be  determined  In  one 
proceeding. 

The  spirit  of  the  Ck)de  of  Procedure  re- 
quires that,  in  so  far  as  possible,  all  contro- 
versies and  equities  concerning  a  particular 
subject-matter  shall  be  determined  in  one  pro- 
ceeding. 

Appeal  from  Dietrlct  Court,  TUlman  Oonn- 

ty;   Frank  Mathews,  Judge. 

Action  by  C.  M.  Cllnkscalea  against  W.  O. 
Hester  and  another.  Judgment  for  plaintiff 
on  motion,  after  verdict  for  defendant 
named,  and  he  appeals.    Affirmed. 

Mounts  &  Davis,  of  Frederick,  and  B.  L. 
Tislnger  and  S.  K.  Bernstein,  both  of  Okla- 
homa City,  for  plaintiff  In  error. 

Wilson  &  Roe,  of  Frederick,  for  the  defend- 
ant in  error. 

PirCHFOKD,  jr.  On  February  26,  1917, 
defendant  In  error,  aa  plaintiff,  began  this 
action  In  the  district  court  of  TUlman  coiin- 
ty  against  plaintlfFs  In  error,  as  defendants, 
for  the  possession  of  certain  lands  described 
In  the  petition,  and  for  damages  for  with- 
holding possession  of  the  same.  Hereafter, 
tor  convenience,  the  parties  will  be  referred 
to  as  they  ai^)eared  In  the  trial  court. 

It  was  alleged  In  the  petition  that  the 
plaintiff  had  a  leasehold  Interest  and  estate 
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for  a  term  of  five  years  In  and  to  the  lands, 
beginning  January  1,  1916,  and  had  been  en- 
titled to  the  possession  of  the  same  since 
said  date;  that  said  interest  was  acquired 
by  virtue  of  a  written  contract  with  defend- 
ant Eastwood;  that  the  defendants  wero 
withholding  possession  of  said  land  from 
plaintiff;  that  defendant  Hester,  if  be  had 
any  right,  title,  or  Interest  in  said  lands, 
held  the  same  by  virtue  of  some  contract  or 
permission  from  said  Eastwood,  which  was 
Jto  plaintiff  unknown. 

The  petition  further  alleged  that  the  de- 
fendants had  appropriated  the  rents,  profits, 
and  benefits  from  the  land  for  the  years  1918 
and  1917.  The  prayer  of  the  petition  was  for 
Judgment  against  the  defendants  for  posses- 
sion of  the  land  and  for  ^,000  damages,  and 
for  costs  and  all  proper  relief.  Defendant 
Eastwood  failed  to  answer  and  was  adjudged 
in  default.  Defendant  Hester's  answer  was 
a  general  denial. 

Thereupon  a  jury  was  Impaneled  to  try  the 
Issues  in  the  case  between  plaintiff  and  de- 
fendant Hester.  After  hearing  the  evidence 
and  Instructions  of  the  conrt,  the  Jury  re- 
turned the  following  verdict: 

.  "We,  the  Jury  impaneled  and  sworn  to  try 
the  issues  in  the  above-entitled  cause,  do,  npon 
oar  oaths,  find  for  the  defendant  Hester." 

The  plalntur  filed  motion  for  new  trial. 
Before  the  court  had  passed  upon  this  mo- 
tion, plaintiff  asked  permission  to  temporari- 
ly withdraw  his  motion  for  new  trial,  which 
permission  was  granted,  and  thereupon 
moved  the  court  that  Judgment  be  rendered 
in  his  favor  for  possession  of  the  premises, 
beginning  January  1,  1918,  and  thereafter 
until  the  termination  of  his  lease  as  set  forth 
In  the  petition.  This  motion  was  sustained, 
to  which  ruling  the  defendant  excepted  and 
gave  notice  of  appeal. 

Judgment  was  rendered  in  favor  of  the 
plaintiff  against  Eastwood  for  the  possession 
of  the  land  sued  for  from  the  1st  day  of  Jan- 
uary, 1916,  to  the  1st  day  of  January  1921, 
and  quieted  the  title  of  the  plaintiff  to  the 
lands  for  a  period  of  five  years,  and  that, 
against  the  defendant  Eastwood,  the  plaintiff 
have  and  recover  possession  for  the  said  pe- 
riod of  time. 

The  following  findings  were  made  by  the 
court: 

"That  the  evidence  does  not  tend  to  show  any 
valid  lease  in  favor  of  the  defendant  Hester  be- 
yond the  1st  day  of  January,  1918,  and  that  the 
verdict  of  the  jury  aforesaid  does  not  deter- 
mine any  of  the  rights  of  the  parties  beyond 
the  present  possession  of  defendant  Hester  un- 
der his  one  year  lease  ending  on  the  1st  day 
of  January,  1918;  and  that  on  and  after  said 
date  the  plaintiff,  Clinkscales,  is  entitled  to 
possession  of  the  said  described  lands  against 
both  defendant  A.  J.  Eastwood  and  defendant 
W.  C.  Hester. 
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'It  it  aecordlnglr  by  the  court  ordered,  ad- 
jadged,  and  decreed  that  the  defendant  Hester 
do  have  and  recover  Jadgment  of  and  against 
the  plaintiff,  Clinkacales,  for  possession  of  the 
Mid  lands,  under  his  one  year's  lease,  ending 
December  31,  1017.  It  is  further  ordered,  ad- 
judged, and  decreed  that  plaintiff,  C.  M.  OUnk- 
scales  do  have  and  recover  possession  of  the 
■aid  lands  on  and  after  January  1,  1918,  dur- 
ing the  period  of  his  lease  ending  on  December 
31,  1820;  and  the  title,  right,  and  possession 
of  the  said  Clinkacales  in  and  to  said  lands  for 
the  gaid  period  is  hereby  confirmed  and  quieted 
against  both  the  defendants  and  all  persons 
claiming  or  to  daim  under  them  or  either  of 
them  and  the  coats  of  tliis  action  taxed  to  de- 
fendant" 

Thereafter,  the  defendant  Hester  filed  bis 
motion  doiomlnated,  "motion  to  Modify 
Judgment,"  as  follows: 

'TThat  said  judgment  in  so  far  as  it  attempts 
to  give  the  plaintiff  possession  of  the  land  here- 
in sued  for  after  the  Ist  day  of  January,  1918, 
be  .modified  and  that  that  part  of  said  judgment 
is  nail  and  void  and  the  court  is  without  juris- 
diction to  render  said  judgment  on  a  general 
verdict  for  the  defendant,  such  as  was  returned 
in  this  cause;  and  said  court  has  no  jurisdiction 
to  render  any  judgment  on  said  verdict  except 
a  general  judgment  for  the  defendant  for  the 
possession  of  the  real  estate  iq  question." 

This  motion  was  by  the  court  overruled,  to 
which  ruling  the  defendant  Hester  excepted 
and  gave  notice  of  appeal. 

It  Is  the  contention  of  the  defendant  that 
the  plain  tUTs  right  to  a  recovery  depended 
upon  his  right  of  i)osses8ion  when  the  action 
was  commenced,  that  the  basis  of  an  action 
of  this  nature  Is  the  right  to  the  possession, 
aa  well  as  a  legal  estate  In  the  lands  sued 
for.  There  would  be  merit  In  this  conten- 
tion If  the  action  had  been  against  Hest'er  as 
the  sole  defendant ;  but  when  Eastwood  was 
j<dned  as  a  party  defendant,  and  the  plaintur 
prayed  for  general  relief,  the  proceeding  In 
some  respects  was  converted  Into  an  equi- 
table action,  but  not  to  the  extent  of  depriv- 
ing defendant  Hester  of  the  right  to  have  a 
trial  by  jury. 

There  is  no  attack  on  the  correctness  dt  the 
Judgment  rendered  against  Eastn'oOd,  and 
the  judgment,  in  so  far  as  his  Interests  are 
involved,  has  become  final.  Consequently, 
the  only  question  before  this  court  for  deci- 
sion Is :  Whether  or  not  the  court  committed 
error  in  refusing  the  motion  filed  by  the  de- 
fendant Hester  to  modify  the  judgment?  The 
petition  filed  by  the  plaintiff  does  not,  In  de- 
tail, set  up  the  claims  of  the  defendants,  and 
the  prayer  of  the  plaintiff  does  not  specifical- 
ly ask  for  an  adjudication  of  the  claims  of 
the  deCfendants.  However,  there  are  allega- 
tions in  the  petition  as  to  the  interest  of  the 
plaintiff  and  the  adverse  claims  of  the  de- 
fendants, and  while  the  prayer  Is  specifically 
for  i)ossesslon  of  the  premises,  it  also  con- 
tains lurayer  for  general  relief. 


[1]  The  defendant  failed  to  file  any  motion 
for  new  trial;  consequently,  we  are  not  au- 
thorized to  review  the  evidence.  A  motion 
for  new  trial  is  essential  to  have  sufficiency 
of  evidence  reviewed.  Carson  ▼.  Butt,  4  OkL 
183,  46  Pac.  S96. 

The  trial  court  made  certain  findings  of 
fact  upon  which  the  judgment  was  based, 
and  we  are  to  presume,  nothing  to  the  con- 
trary appearing,  that  there  was  sufficient  evi- 
dence to  Justify  the  judgment  rendered.  The 
logical  oondusion  to  be  drawn  from  the 
judgment  of  the  court  is:  That  dinkscales 
held  a  five-year  lease  from  the  defendant 
Eastwood,  but  was  out  Of  possession,  and 
that  defendant  Hester  was  In  possession  un- 
der daim  of  some  kind  of  right  through  Bast* 
wood.  The  lease  from  Eastwood  to  Clink- 
scales  was  valid  and  binding  as  against  East- 
wood, but,  as  between  Clinkacales  and  Hes- 
ter, Hester  had  the  right  of  occupancy  of 
lands  to  the  Slst  of  December,  1917.  In  that 
situation,  the  court  rendered  Judgment 
against  Eastwood  validating  the  Cllnkscalea 
lease  in  toto,  but  holding  that  as  to  Hester 
the  lease  was  only  effective  after  the  expira- 
tion of  his  rights  to  the  land. 

[2J  If  the  defendant  Hester  was  only  dabn- 
ing  an  Interest  in  the  lands  which  would 
terminate  on  the  Slst  of  December,  1917,  he 
would  not  be  affected  by  any  judgment  quiet- 
ing the  tlUe  of  the  plaintiff  and  the  right  to 
possession  of  the  premises  at  a  time  after  his 
Interest  in  the  premises  had  ceased.  Uur  at- 
tention has  not  been  called  to  any  fact  dis- 
closing that  the  defendant  Hester  is  in  any 
way  injured  or  affected  by  the  Judgment  of 
the  court.  By  the  judgment  rendered,  in  the 
absence  of  a  motion  for  a  new  trial,  we  are 
to  presume  he  secured  all  the  affirmative  re- 
lief he  demanded ;  therefore,  he  is  not  In  any 
position  to  complain.  Cargile  v.  Union  State 
Bank  et  al.,  40  Okl.  606, 139  Pac.  701;  Bland- 
la's  Administrator  '  et  al.  v.  Benjamin  P. 
Wade,  20  Kan.  (2d  Ed.)  251 ;  Page  v.  Havens, 
9  .Kan.  App.  888,  60  Pac.  1096. 

[3]  The  court  had  Jurisdiction  of  the  snh- 
Ject-matter,  and  of  the  parties,  and  equity, 
looking  beyond  the  mere  form  of  things  to 
their  substance,  has  power  to  decree  such  re- 
lief to  the  parties  as  appears  Just  and  right 
and  as  best  calculated  to  protect  their  rights 
as  Justified  under  the  pleadings  and  evidence. 
Foster  et  al.  v.  Hofl  et  al.,  37  Okl.  144,  13X 
Pac.  631,  Ann.  Cas.  1916B,  218. 

t4]  The  spirit  of  the  Code  of  Procednre 
requires  that,  in  so  far  as  possible,  all  con- 
troversies and  equities  concerning  a  partic- 
ular subject-matter  shall  be  determined  In 
one  proceeding.  Lamb  t.  Alexander  et  aL, 
179  Pac  687. 

We  conclude  that  tbe  Jadgm«it  of  tbe 
trial  court  should  be  affirmed,  and  It  ia  so  oc>> 
dered. 

HARBISON,  a  J.,  and  McNEILL,  NIOB* 
OLSON,  and  ELTINO,  JJ.,  concur. 
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BANK 


(Supiciii*  Ooort  of  Oklahoma.   April  12, 1D81.) 


(BfJUbut  iy  the  Court.) 
I.  Plaadlng  «=s355— Motion  to  atrtke  proper 
where  petition  Is  based  on  written  Instrnment 
and  answer  la  unverified. 
Where  a  i>etition  ia  baaed  npon  a  written 
instrnment,  and  the  answer  ia   unrerified,  |i 
motion  to  strike  la   a  proper  procedure  for 
reaching  the  defect 
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5.  Pleading  «=»294--ln  action  on  wrfttan'  ln« 
strument  where  unverified  answer  allegos  a 
defense^  demurrer  to  answer  held  properly 
overruled. 
Where  an  action  Is  based  npon  a  written 
Instroment,  and  where  an  answer,  though  not 
rerified,  aUeges  facts  which  constitute  a  de- 
fense to  the  legal  effect  of  the  instrnment,  it 
is  not  error  to  orerrule  the  demurrer  to  the 
answer  for  the  reason  that  the  ezecntion  of 
the  instrument  ia  not  denied  under  oath. 


2.  Piaadlag    «=>294,   378— UavarMad 
denial  held  to  admit  oxoewtion  of  written  in- 
atramoot  only;    In  Mtloa  oa  written  instni- 
meat  geaeral  doalal  p«ta  lo  laauo  all  aliega- 
tlona  In   petitloo  oKtraneona  to  Instnimeat 
and  all  allegatlona  la  answer  which.  If  do- 
nied,  would  ooastltuto  a  defense. 
Section   4700,  Rev.   Laws   1910,  provides: 
"In  all  actions,  allegations  of  the  execution  of 
written  instruments  and  indoraementa  thereon, 
of  the  existence  of  a  corporation  or  partnership, 
or  of  any  appointment  of  authority,  or  the  cor- 
rectness  of  any  account  duly  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney, 
shall  be  taken  aa  true  nnleaa  the  denial  of  the 
same  be  verified.    •    *    * " 

(a)  Under  the  above  section  a  general  de- 
nial unverified  admits  the  execution  of  an  in- 
strument, but  admita  only  ita  ezecntion  and 
whatever  legid  effect  the  inatmment  itself  may 
have.  It  does  not  admit  any  matter  eztra- 
neoua  to  the  inatmment  itaelf. 

(b)  In  an  action  npon  a  written  instrument 
a  general  denial  puts  in  issue  all  allegationa 
in  the  petition  whidi  are  extraneoua  to  the 
written  instrument  itself,  and  likewise  puts  in 
issue  all  allegations  In  the  answer  which,  if 
denied,  would  constitute  a  defenae  to  the  legal 
effect  of  the  instrument  itself. 

S.  Banks    aad    banking    4=3154(8)— EvMenoa 
4=9408(4)— Bank's    deposit    slip   but    prima 
faele  ovldeaee  of  receipt  of  funds  and  la  open 
to  explanation. 
A  deposit   slip   issued  by  a  bank  is  but 
prima  facie  evidence  that  the  bank  received  the 
amount  of  the  deposit  on  the  date  shown  by  the 
slip.    It  has  no  more  force  and  effect  than  any 
other  form  of  receipt,  and  Is  open  to  explana- 
tion as  to  the  conditions  surrounding  the  depos- 
it and  the  circumstances  under  which  it  vraa 
given  may  be  inquired  into. 

4.  Baaka  and  banking  «s»l29— RIghta  of  bank 
to  mako  payments  of  deposit  made  in  oamo 
of  third  person  atated. 
Where  a  deposit  ia  made  in  the  name  of  a 
third  person,  a  bank  may  make  payment  to 
■odi   person  in  the  absence  of  any   adverse 
claim  of  the  actual  depositor  or  another.    The 
actual  depositor  has  a  right  to  demand  pay- 
ment, from  the  bank  if  the  money  deposited 
was  his  own  and  he  did  not  intend  to  trans- 
fer the   ownership   to   the   peraon  in   whose 
same  the  deposit  was  made. 


6.  Pleading  «e3350(3)— Whoro  dofooaoto  writ- 
ten Instrument  atated  by  answer,  aad  plaintiff 
refuses  to  plead  aftar  demurrer  overruled, 
motion  for  Judgment   for   plaintiff  properly 
overruled,    aud    Judgment    for    defendants 
proper. 
Where  an  action  is  based  upon  a  written 
instrument,  and  the  answer  contains  facts  suf- 
ficient to  constitute  a  defense  to  such  instru- 
ment, and  plaintiff's  demurrer  being  overruled, 
he  refuses  to  plead  further,  but  elects  to  stand 
on  demurrer  and  motion  for  Judgment  on  the 
pleadings,  it  is  not  error  to  overrule  motion 
for  Judgment  in  favor  of  plaintiff,  but  ia  prop- 
er for  the  trial  court  in  such  cases  to  render 
judgment  in  favor  of  defendant. 

Appeal  from  District  (3burt,  Choctaw  Coon- 
ty ;  Jesse  M.  Hatcbett,  Judge. 

Actioin  by  ICrs.  J.  S.  Haattnga  against  the 
Hugo  National  Bank.  Judgment  for  defend- 
ant on  demurrer,  and  plaintiff  appeals.  Af- 
firmed. 

I.  L.  Strange,  of  Hugo,  for  plaintiff  in 
error. 

Willis  A  Works,  ot  Fort  Worth.  Tex.,  for 
defendant  in  error. 

HABBISON,  O.  J.  TUB  cause  Is  here  on  a 
transcript  of  the  record.  It  was  a  suit  on  a 
bank  deposit  slip.  Plaintiff  in  error,  Mrs.  J. 
8.  Eastings,  had  a  deposit  slip  showing  that 
$10,000  had  been  deposited  for  her  in  the 
Hxigo  Natiimal  Bank  by  her  husband,  J.  S. 
Hastings,  in  October,  1907.  In  November, 
1916,  she  brought  this  suit  against  the  bank 
for  110,000.  In  the  meantime  the  money  bad 
all  been  checked  out 

nte  facts  as  they  appear  tn  the  pleadings 
are:  On  October  19,  1907,  J.  S.  Hastings, 
husband  of  plaintiff  In  error,  had  approxi- 
mately $10,000  on  deposit  in  the  Hugo  Na- 
tional Bank.  On  said  date  he  and  his  wife 
were  in  the  bank,  and  he  requested  the  bank 
to  temxwrarlly  carry  $10,000  in  his  wife's 
name.  The  request  appears  to  have  been 
verbal  merely,  and  not  by  check  or  written 
order.  Upon  such  request  the  bank  charged 
J.  S.  Basting's  account  with  flO.OOO,  and 
placed  said  amount  to  the  credit  of  Mrs.  J.  S. 
Hastings,  and  gave  her  the  f<rilowlng  d^Kwit 
Blip: 

Exhibit  A.  "Deposited  with  the  Hugo  Na- 
tional Bank  by ,  for  Mrs.  J.  S.  Hastings. 

Hugo,    Okl.,    10/19/1907.     Pleaae    Ust    each 
check  separately. 
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Curreney  

Silver   

Gold   

Cbecki  ai  follows: 

Ten  thousand  dollars 10,000.00 

0.  O.  ShuU  %. 
Total    

It  Is  alleged  In  the  answer  of  the  bank 
that  Mr.  Eastings  did  not  mean  to  part 
with  title  to  the  money,  and  did  not  do  so, 
but  wished  only  to  temporarily  place  It  in 
his  wife's  name  imtll  after  tax-assessing 
time;  that  a  few  months  thereafter,  March, 
1008,  and  after  the  assessing  period  had 
passed,  he  requested  the  bank  to  transfer  the 
amount  back  to  his  own  account.  This  re- 
quest also  was  merely  oral  so  far  as  the  rec- 
ord discloses.  In  compliance  with  same  the 
bank  transferred  the  deposit  to  his  account 
It  does  not  appear  whether  any  checks  were 
drawn  against  the  deposit  whUe  In  his  wife's 
name,  but  after  it  had  been  credited  back  to 
his  account  it  was  all  checked  out,  partly  by 
himself  and  partly  by  his  wife.  Subsequent 
to  these  transactions,  but  prior  to  the  filing 
of  this  suit,  there  was  a  mortgage  foreclosure 
suit  by  the  bank  against  these  same  parties. 
The  suit  was  instituted  against  Hastings, 
but,  being  for  foreclosure  of  a  mortgage 
which  she  also  had  signed,  she  was  made  a 
party  thereto.  The  date  of  this  suit  does  not 
appear  in  the  pleadings,  but  during  the  pro- 
ceedings therein  the  bank  was  required  to 
raider  an  accounting  to  Mr.  and  Mrs.  Has- 
tings as  to  this  particular  deposit  The  mate- 
riality of  this  fact  will  appear  further  on. 

In  1916  Mrs.  3.  S.  Hastings  presented  a 
check  to  the  Hugo  National  Bank  payable  to 
her  order  for  $10,000.  The  bank  refused  pay- 
ment for  lack  of  funds,  whereupon  she  in- 
stituted this  suit  against  the  bank  for  $10,- 
000,  basing  her  cause  of  action  upon  the  de- 
posit slip  above  copied.  In  her  amended  peti- 
tion she  alleged  that  in  October,  1907,  J.  S. 
Hastings  deposited  In  said  bank  the  sum  of 
)|10,000  for  her,  and  that  her  account  was 
credited  by  said  bank  with  the  sum  of  $10,- 
000;  that  $5,000  of  said  sum  was  her  own 
money,  originally  and  individually,  and  that 
the  other  $6,000  was  a  gift  from  her  husband, 
J.  S.  Hastings,  and  that  she  was  the  absolute 
owner  of  the  entire  sum  of  $10,000;  that  she 
had  drawn  no  cbecks  against  said  deposit 
and  had  drawn  out  none  of  said  funds.  She 
filed  copy  of  deposit  slip  as  Exhibit  A  to  her 
petition  and  as  a  part  thereof;  that  she  and 
her  husband  had  appeared  in  the  bank,  and 
in  the  presence  of  each  other  had  requested 
the  bank  to  place  said  sum  to  the  credit  of 
her  account;  that  the  bank  had  done  so  and 
had  delivered  to  her  the  said  deposit  slip; 
that  in  November,  1916,  she  drew  a  check  in 
favor  of  herself  for  $10,000  on  said  bank,  and 
presented  same  for  payment  and  payment 
was  refused.  The  dieck  is  also  made  a  part 
of  the  petition  and  marked  Exhibit  C. 
Wherefore  she  prayed  Judgment  for  $10,000 
and  Interest  at  6  per  cent  per  anniun. 


The  defendant  bank  answered,  and  In  its 
amended  answer  alleged,  in  substance,  first 
by  general  denial,  and  for  further  answer  al- 
leged that  in  October,  1907,  Hastings  was  a 
depositor  in  said  bank,  and  had  been  for  a 
period  of  time  prior  thereto,  and  had  carried 
a  deposit  of  approximately  $10,000;  that  on 
October  19,  1907,  he  and  his  wife  appeared 
in  the  bank,  and  in  the  presence  of  each  other 
he  requested  the  bank  to  charge  his  account 
with  $10,000  and  credit  Mrs.  Hastings'  ac- 
count with  said  amoimt ;  that  he  said  nothing 
to  indicate  that  he  was  parting  with  title  and 
control  of  bis  money,  but  in  substance  stated 
that  he  was  not  parting  with  the  title  to  said 
money,  nor  putting  same  beyond  his  control, 
but  was  placing  same  to  her  account  for  his 
own  convenience  and  accommodation  in  order 
that  said  money  might  not  be  In  his  name 
when  the  time  came  for  rendering  his  prop- 
erty for  taxes;  that  on  March  27th  there- 
after he  requested  the  bank  to  retransfer  said 
sum  back  to  his  own  account  and  said  sum 
was  thereuptm  charged  to  Mrs.  Hastings'  ac- 
count and  credited  to  Mr.  Hastings'  account ; 
that  subsequent  thereto  said  sum  had  been 
checked  out  partly  by  J.  S.  Hastings  and 
partly  by  Mrs.  J.  S.  Hastings,  and  that  she 
had  thereby  ratified  and  confirmed  the  trans- 
fer of  the  money.  The  bank  further  alleged 
that  each  year  after  statehood,  about  the  time 
for  the  rendering  of  property  for  assessment 
said  J.  S.  Hastings  similarly  transferred  his 
money  with  the  full  knowledge  of  plaintiff. 
In  order  that  he  might  not  have  same  in  his 
possession  during  the  assessing  period,  and 
that  Mrs.  J.  8.  Hastings  never  rendered  said 
amounts  for  taxes. 

Defendant  further  alleged  that  J.  S.  Has- 
tings so  transferred  his  money  as  long  as  he 
kept  deposits  with  the  bank,  and  that  his 
wife,  plaintiff,  never  undertook  to  exercise 
any  control  over  same,  and  never  acquired  or 
claimed  any  title  thereto. 

As  a  further  defense,  In  the  third  para- 
graph of  the  bank's  answer,  it  is  alleged  that 
In  case  No.  2665  In  the  district  court  of  Choc- 
taw county  the  Hugo  National  Bank  waa 
plaintiff,  and  J.  S.  Hastings  and  bis  wife  were 
defendants,  and  that  in  said  suit  the  said 
J.  S.  Hastings  sued  the  bank  for  an  account- 
ing as  to  the  deposit  of  the  $10,000  in  ques- 
tion, and  that  said  fund  was  involved  in  said 
controversy  and  Judgment  rendered  in  favor 
of  the  Hugo  National  Bank,  and  that  said 
funds  having  been  adjudicated  in  a  suit 
wherein  Mrs.  J.  S.  Hastings  was  defendant, 
she  is  now  estopped  by  the  Judgmoit  therein 
rendered. 

To  the  first  paragraph  of  the  answer,  or  to 
BO  much  thereof  as  constituted  a  general  de- 
nial, the  plaintiff,  Mrs.  Hastings,  filed  a  mo- 
tion to  strike  upon  the  grounds  that  her  suit 
being  based  upon  a  written  instrument  a  gen- 
eral denial  not  verified  constituted  no  defense 
thereto.  The  motion  to  strike  was  overruled 
and  ezoeptlons  taken.    She  thereupon  filed  « 
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demurrer  to  paragraphs  2  and  8  of  the  an- 
swer for  failure  to  allege  a  defense  to  her 
cause  of  action.  The  demurrer  was  likewise 
overruled,  and  she  thereuix>n  filed  a  motion 
for  Judgment  on  the  pleadings.  The  motion 
for  Judgment  was  also  overruled.  The  plaln- 
tlit,  Mrs.  Hastings,  declined  and  refused  to 
plead  further,  but  elected  to  stand  on  her 
demurrer  and  motion  for  judgment  on  the 
pleadings ;  and  upon  her  refusal  to  plead  fur- 
ther the  court  rendered  Judgment  In  favor 
of  the  defendant  bank,  and  the  cause  is 
brought  here  upon  an  assignment  that  the 
court  erred  in  overruling  motion  to  strike 
and  in  overruling  demurrer  to  the  second  and 
third  paragraphs  of  the  answer  and  in  not 
sustaining  her  motion  for  Judgment  on  the 
pleadings. 

In  suHMrt  of  the  assignment  tliat  the  court 
erred  in  overruling  the  motion  to  strike, 
plaintiff  in  error  dtes  sectlcm  4760,  B.  L. 
1910,  and  argue  that: 

"A  deposit  of  money  in  a  bank  creates  the 
relation  of  debtor  and  creditor." 

"That  a  deposit  slip  is  evidence  of  indebted- 
ness and  is  a  receipt  for  the  money  deposited." 

"It  is  an  implied  contract  to  pay  upon  de- 
mand and  a  certificate  of  deposit" 

—citing  authorities  in  support  of  each  prop- 
osition, and,  assuming  that  the  deposit  slip 
in  question  came  within  the  meaning  of  sec- 
tion 4758,  R.  li.  1910,  which  provides  that 
the  'Execution  of  a  written  instrument  shall 
be  taken  as  trxm  unless  denied  tmder  oatli, 
contoid  that  the  motion  to  strike  was  a 
proper  procedure,  citing  Doughty  v.  Funk,  24 
OkL  812,  103  Paa  634. 

[1]  It  will  be  conceded  that  a  motion  to 
strike  in  a  proper  case  is  a  proper  procedure, 
as  was  held  in  Doughty  v.  Funk,  supra,  bat 
in  the  aame  opinion  this  court  said: 

"He  alleges  that  "he  is  the  owner  and  holder 
of  said  promissory  note  as  receiver.'  This  is 
denied  in  the  answer.  In  an  action  on  an  in- 
strument •  •  *  broaght  by  one  other  than 
the  indorsee,  who  alleges  that  he  is  the  owner 
thereof,  an  answer  which  alleges  that  plaintiif 
is  not  the  owner  pats  in  issue  his  title,  and  that, 
too,  withont  being  verified  as  required  by  said 
section." 

— refwrlBg  to  section  4S12,  Wilson's  Rev. 
Stat  1903,  which  is  the  same  as  the  above 
section  4759,  R.  L.  1910,  and  citing  a  number 
of  Kansas  authorities  whldi  squarely  sup- 
port the  holding. 

In  Grand  Lodge,  A.  O.  U.  W.  v.  Fnrman, 
6  Okl.  649,  82  Pac.  932,  in  construing  said 
section,  this  court  said: 

"This  section  does  not  provide  that  every 
written  instrument  set  out  in  a  pleading  must 
be  denied  under  oath,  bat  simply  that  the  execu- 
tion of  such  instrument  must  be  denied  or  the 
ezecntion  thereof  win  be  admitted." 

l%e  same  construction  was  placed  upon 
said  section  in  Dunn  v.  Claunch,  15  OkU  27, 
78  Paa  888^  wherein  this  oourt  tuAA: 


The  trial  court  evidentiy  had  in  mind  the 
rule  that  the  execution  of  a  written  instrument 
must  be  denied  under  oath,  but  it  also  over- 
looked the  fact  that,  admitting  the  execution 
of  the  bond,  the  general  denial  states  a  good 
defense,  in  that  it  denies  that  the  property  was 
ever  delivered  to  Dnnn  when  the  bond  [the 
written  inBtrument]  was  given." 

Hany  other  authorities  might  be  dted 
wherein  this  court  and  the  Supreme  Court 
of  Kansas  have  given  the  above  statutes  the 
same  construction,  viz.  that  a  g^eneral  denial, 
unverified,  admits  the  execution  of  an  instru- 
ment, and  admits  the  legal  efCect  of  such  in- 
strument, but  does  not  admit  any  facts  ex- 
traneous to  the  instrument  itself,  and  where 
an  affirmative  defense  is  alleged  in  the  an- 
swer, such  as  denial  of  ownership  of  an  in- 
strument, or  denial  of  ownership  of  the  prop- 
erty referred  to  in  the  instrument,  or  alleges 
othe^  facts  which,  if  true,  would  destroy  the 
legal  purport  and  effect  of  such  Instnmient, 
or  which  would  constitute  a  defoise  to  its 
legal  purport  and  effect,  such  allegations 
raise  an  issue  distinct  from  the  instrument 
Itself  and  are  not  required  under  said  section 
to  be  verified. 

In  the  case  at  bar  the  bank  denied  that  the 
ownership  of  the  funds  referred  to  in  the  de- 
posit slip  was  In  Mrs.  Hastings,  and  alleged 
that  the  title  to  the  money  was  in  J.  S.  Has- 
tings, that  he  had  never  parted  with  title, 
and  that  plaintiff,  Mr&  Hastings,  so  under- 
stood it,  and  had  full  knowledge  of  the  rea- 
sons why  her  husband,  J.  S.  Hastings,  had 
transferred  the  account  in  her  name,  and  fur- 
ther alleged  that  she  had  never  attempted  to 
exercise  any  control  over  said  funds. 

[2]  These  allegationg  raised  an  Issue  of 
fact  in  addition  to  the  question  of  the  execu- 
tion of  the  written  instrument,  and  under  the 
above  authorities  such  issues  of  fact  are  not 
required  to  be  denied  under  oath;  therefore 
the  coivt  did  not  err  in  overruling  the  mo- 
tion to  strike.  And  the  other  propositions, 
viz.  that  a  deposit  dip  is  an  Implied  contract 
to  pay  upon  demand,  etc.,  does  not  apply 
to  the  circumstances  of  this  case,  nor  sre  the 
authorities  dted  in  support  of  said  proposi- 
tion applicable  to  the  state  of  facts  in  the 
case  at  I>ar. 

The  next  question  Is  whether  the  court 
erred  in  overruling  the  demurrer  to  para- 
graphs 2  and  3  of  the  answer.  In  support  of 
the  contention  that  the  court  erred  in  over- 
ruling the  demurrer,  plaintiff  in  error  sub- 
mits that  paragraph  2  was  an  affirmative  de- 
fense. In  that  the  bank  alleged  title  to  the 
money  to  be  in  J.  S.  Hastings,  Instead  of  the 
plaintiff,  and  in  support  of  the  proposition 
that  the  deposit  slip  was  prima  fade  obliga- 
tion of  the  bank  to  pay  and  the  further  propo- 
sition that  the  law  presumes  a  deposit  to  be- 
long to  the  person  in  whose  name  it  is  en- 
tered cites  a  great  number  of  authorities. 
Though  we  do  not  que3tl<m  the  correctness  of 
any  of  these  authoritiea  as  to  their  appUcar 
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tlon  to  the  Issnes  to  whldi  they  were  respeo 
tirely  applied,  we  cannot  admit  their  appli- 
cation to  the  Issues  In  this  case. 

In  American  Life  Insurance  Co.  t.  Citizens' 
State  Bank,  168  Pac.  437,  U  B.  A.  1918B,  296, 
this  court  held: 

"A  deposit  slip,  executed  by  a  bank  and  de- 
IiTered  to  a  depositor,  is  not  a  written  con- 
tract in  which  all  oral  negotiationa  and  stipa- 
lations  are  merged,  but  it  is  merely  a  receipt, 
constituting  prima  fade  evidence  that  the  bank 
received  the  sum  stated  at  that  time,  which 
may  be  explained  or  contradicted  by  parol  evi- 
dence"—citing  Talcott  T.  Bank,  53  Kan.  480, 
36  Pac.  1066,  24  li.  B.  A.  737;  Bank  v.  Clark, 
134  N.  Y.  368,  32  N.  B.  88,  17  U  B.  A.  S80; 
8  B.  O.  L.  531  and  571. 

[S, 4]  Also  In  American. National  Bank  t. 

Funk,  68  OkL  ,  172  Pac.  1078,  L.  B.  A. 

1918F,  1137,  this  court  held: 

"A  deposit  slip  issued  by  a  bank  is  but  prima 
fade  evidence  that  the  bank  received  the 
amount  of  the  deposit  on  the  date  shown  by 
the  deposit  slip.  It  has  the  same  force  and 
effect  as  that  of  any  other  form  of  receipt,  and 
is  open  to  explanation  as  to  the  conditions  sur- 
rounding the  deposit,  and  the  drcumstances  un- 
der which  it  was  given  may  be  inquired  into" 

— citing  a  number  of  authorities  which  fully 
support  the  holding,  among  which  is  Tiffany 
on  Banks  and  Banking,  par.  16,  p.  42,  where- 
in It  Is  said: 

"Where  a  deposit  la  made  In  the  name  of  a 
third  person,  the  bank  must  make  payment  to 
such  person,  in  the  absence  of  any  adverse 
claim  by  the  actual  depositor  or  another.  The 
actual  depositor  has  a  right  to  demand  pay- 
ment from  the  bank  if  the  money  deposited  was 
his  own,  and  he  did  not  Intend  to  transfer  the 
benefkdal  ownership  of  the  deporit  to  the  per- 
son in  whose  name  it  was  made." 

This  doctrine  applies  fittingly  to  the  alle- 
gations in  the  case  at  bar. 

(I,  6]  The  allegations  In  the  answer  that 
the  title  to  the  money  was  in  J.  S.  Hastings 
and  that  he  had  never  parted  with  title  to 
same,  and  that  Mrs.  Hastings  had  no  tltie 
to  same,  and  that  she  had  knowledge  of  the 
purpose  of  the  transfer,  and  that  she  never 
assumed  to  exercise  any  control  over  same 
during  the  nine  years  from  October,  1907,  to 
November,  1916,  except  to  check  out  said 
fund  after  it  had  been  transferred  fh>m  her 
account  to  his  account,  and  the  allegation 
that  all  of  said  funds  had  been  withdrawn 
upon  checks  of  J.  S.  Hastings  and  Mrs.  J.  S. 
Hastings,  and  that  bo  funds  belonging  to 
either  of  them  were  In  the  bank,  constituted 
a  defense  to  her  right  of  recovery  <»  the  de- 
posit slip,  unless  denied ;  therefore  the  court 
did  not  err  in  overruling  the  demurrer  as  to 
paragraph  2  of  the  answer,  nor  err  in  refus- 
ing to  render  Judgment  upon  the  pleadings  in 
favor  of  plaintiff,  Mr&  J.  S.  Hastings. 

As  to  whether  the  allegations  in  paragraph 


S  were  saSldent  to  constttot*  eatoppel  by  far- 
mer judgment.  It  is  unnecessary  to  decide^ 
Inasmuch  as  the  allegations  in  paragraph  2, 
being  undented,  and  being  confessed  on  de- 
murrer, (vere  sufllclent  to  constitute  a  de- 
fense against  the  deposit  slip. 

Upon  her  refusal  to  plead  further,  the 
court  was  correct  in  rendering  Judgment  in 
favor  of  the  bank. 

The  Judgment  is  affirmed. 

All  the  Justices  concur,  except  KANE,  J., 
not  partidpatlng. 


WELLS  V.  8HRIVER.     (No. 


(81  OM.  108) 
10431.) 


(Supreme  Court  of  Oklahoma.    April  6,  1921.) 

(BylUibut  by  ih«  Court.) 

I.  Jadgment  iS=>203— Under  Code  there  caa  be 
Irat  oae  Judgment  In  an  action. 
Under  the  Oklahoma  Code  of  Civil  Proce- 
dure there  can  be  but  one  judgment  in  an  ac- 
tion. 

Z  Jndgmeat  «=3l94— "Jodgment"  defined. 

A  "Judgment"  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action.  To  con- 
stitute a  judgment  under  the  Code,  it  must 
judidally  determine  all  of  the  issues  raised  by 
the  pleadings  except  such  as  are  waived  or 
abandoned  on  the  trial  of  the  case. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment] 

3.  Judgment  «=9l94— Itsnes  most  be  conolnded. 

A  judgment  must  not  only  determine  the 
rights  of  the  parties  in  an  action,  bat  must  con- 
clude all  further  Inquiry  into  the  issues  Joined 
by  the  pleadings  and  leave  nothing  further  to 
be  done  except  carry  it  into  execution. 

4.  Statutory  provisions. 

Every  direction  of  a  court  or  Judge  made 
or  entered  in  writing  and  not  included  in  a 
judgment  is  an  order.  Section  6316,  Beviaed 
Laws  1010. 

5.  Appeal  ajid  error  «=903— "Final  order"  4^ 
fined. 

To  constitute  a  "final  order"  in  an  action,  it 
must  be  an  order  affecting  a  substantial  right 
in  the  action,  and  the  effect  of  such  order  is 
to  determine  the  action  and  prevent  a  Judg- 
ment. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Order.] 

6.  Appeal  and  error  «b>339(2)— Order  not  flaal 
may  bo  reviewed  after  six  meaths  If  prttltioa 
In  error  Is  filed  within  time. 

The  party  aggrieved,  by  any  order  made  by 
the  court  or  judge  thereof  in  an  action  before 
judgment  and  which  is  not  a  final  order,  may- 
save  his  exceptions  and  have  such  order  re- 
viewed by  this  court  when  brought  up  by  prop- 
er proceedings  in  error  to  review  the  jndpnent 
rendered  by  the  trial  court,  notwithstandins 
more  than  six  months  have  elapsed  since  the 
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«»«VKiy  of  siicli  or&r,  prorlded  the  petition  in 
error  ia  filed  in  this  coart  within  the  statntory 
period  of  time  to  give  thia  conrt  jurisdiction  to 
l«Tiew  the  Judgment. 

7.  Fravds,  ttatut*  af  «s>l  l«(2)-«t«t«t»  wu 
Maeted  t*  pravMrt  Inmi  aad  lot  to  pro- 
Mete  It. 
The  statute  of  frauds  was  enacted  for  the 

purpose  of  preyenting  fraud  and  not  for  the 

purpose  of  promoting  frauds  or  aiding  a  person 

in  the  perpetration  of  frauds. 

•.  Mlaea   aad   niMraia   «=>97— Third   person 
Jolalng  partaera  la  Jolat  adventure  to  prooare 
ell  and  gas  lease  under  an  agreement  for  an 
Intareet  held  to  beoomo  a  partner  with  them. 
Where  a  partnership  exista  between   two 
persons  who  are  undertaking  a  joint  Tenture  to 
procure  an  oil  and  gas  lease  and  deyelop  the 
same  and  a  third  person  joins  in  the  venture 
with  them,  under  an  agreement  that  he  is  to 
have  a  specified  interest  in  the  lease  ai^d  divl- 
doD  of  the  profits,   knowing  the   relationship 
whi«A  exists  between  the  two,  be  thereby  be- 
comes a  partner  with  each  of  the  original  part- 
ners in  the  joint  venture. 

9.  MInee  and  minerals  «=s99(2)— Evidence  held 
to  snataln  Judgment  for  Interest  In  lease  and 
for  aoeonntlng. 
The  evidence  examined,  and  held  to  l>e  suf- 
fldent  to   sustain  the  Judgment  of  the   trial 
court, 
ig.  Statement  of  facts. 

The  testimony  in  this  ease  disdosed  that  a 
partnership  was  created  by  Wells,  Shriver,  and 
Bnmbaugh  for  a  joint  venture  in  procuring  and 
operating  oil  and  gaa  leases  on  two  40-acre 
tracts  of  land.  In  consideration  of  Wells  being 
let  in  to  the  partnership,  he  agreed  to  furnish 
the  money  and  hold  the  tlQe  in  trust  as  a  part 
of  his  security. 

11.  Tmsts  «=>I02( I)— Repudiation  of  rights  of 
partners  hy  partner  holding  legal  title  of  oil 
tad  gas  lease  held  to  convert  him  tnto  a 
tmstee  ex  malefldo. 

Where  S.  and  B.  as  partners  found  as  oQ 
and  gas  lease  that  could  be  purchased  for  a 
Bti'polated  price  and  have  bargained  with  the 
holder  of  such  lease  for  its  purdiase,  then 
agree  to  let  W.  in  on  the  deal  in  consideration 
of  W.  putting  up  the  money  to  pay  for  the 
lease  and  developing  it,  W.  to  carry  S.  and  B. 
for  a  one-tliird  interest  each,  S.  and  B.  permit 
the  title  to  be  taken  in  W.'s  name,  then  with- 
out compensation  or  salary  B.  devotes  his  e'A- 
tire  time  and  experience  to  the  development  of 
the  lease,  S.  furnishing  him  money  to  live  on 
and  pay  his  expenses  wnile  he  is  so  operating 
the  lease  for  the  benefit  of  all  three,  and  W., 
the  holder  of  the  legal  title,  attempts  to  deny 
the  rights  of  either  of  the  other  parties,  and 
repudiates  the  confidence  reposed  in  him,  is 
■uch  a  fraud  as  will  operate  to  convert  W.  into. 
•  trostee  ex  malefido. 

(AidtUonal  Bi/UaJm*  hv  BdUoriaJ  Staff.) 

12.  Trusts  «=> 1 02 (I)— Trust  held  te  arise  by 
operation  of  law  where  partner  holding  legal 
title  to  oil  and  gas  lease  denied  Interest  of 
•ther  partners. 

Where  one  of  three  partners  took  charge 
ef  an  oil  and  gas  lease  constituting  the  part- 
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nership  venture  and  operated  It  without  salary, 
another  partner  furnishing  the  money  to  pay 
expenses,  and  the  third  partner  held  the  legal 
title  for  the  other  'partners  who  were  to  have 
a  one-third  interest  each  but  subsequently  re- 
fused to  give  them  any  interest,  held,  that  a 
trust  in  such  third  partner  arose  by  operation 
of  law. 

Appeal  from  District  Ciourt,  Tulsa  Coun- 
ty;  Conn  Linn,  Judge. 

Action  by  Marcus  W.  Shriver  against  N./ 
D.  Wells  and  others  to  recover  a  one-third 
interest  in  certain  oil  and  gaa  leases  and 
for  an  accounting  of  the  profits.  Judgment 
for  plaintiff,  and  defendant  named  appeals. 
Affirmed. 

William  r.  Tucker  and  Hnlette  F.  Aby, 
both  of  Tulsa,  for  plaintiff  In  error. 

Carroll,  Mason  &  Honnold  and  0.  H. 
Rosensteiii,  all  of  Tulsa,  for  defendant  in 
error. 

MILLETB,  J.  This  action  was  commenced 
on  October  16,  1918,  by  Marcus  W.  Shriver 
as  plaintiff,  against  N.  D.  Wells  and  Oeorge 
L  Bumbaugh  as  defendants,  in  the  district 
court  of  Tulsa  county,  to  recover  an  undi- 
vided one-third  Interest  in  certain  oil  and 
gas  leases  with  the  wells  and  equipment 
thereon  and  for  an  accounting  of  the  profits 
derived  therefrom.  Said  oil  and  gas  leases 
were  set  out  In  the  plalntifTs  petition  and 
covered  four  separate  40-Bcre  tracts  of  land. 
The  case  was  tried  to  the  court  without  a 
jury.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  Shriver,  and  against  defendant 
Wells,  as  to  two  of  the  40-acre  tracts.  There 
was  not  any  adjudication  as  against  defend- 
ant Bumbaugh,  and  it  appears  that  he  was 
not  a  necessary  party,  as  he  did  not  assert 
any  rights  or  claims  as  against  the  plaintiff 
and  he  is  not  a  party  to  this  appeal. 

Defendant  Wells  appears  in  this  court  as 
plaintiff  in  error,  and  Shriver,  plaintiff  in 
the  conrt  below,  &tve&n  here  as  defendant 
In  error. 

At  the  very  outset,  we  are  confronted 
with  the  question  of  the  Jurisdiction  of  this 
court,  raised  by  defendant  In  error,  and  this 
question  must  necessarily  have  our  first  con- 
sideration. 

Defendant  In  error  contends  two  Judg- 
ments have  been  rendered  In  this  case,  and 
then  says: 

"This  court  has  not  jurisdiction  to '  review 
upon  this  appeal  any  errors  occurring  upon  the 
trial  of  this  case  before  the  district  conrt  of 
Tulsa  county,  in  1914,  for  two  reaBons: 

"First.  Because  the  judgment  rendered  on 
May  26,  1914,  waa  a  final  judgment,  and  no 
appeal  was  prosecuted  from  said  judgment  to 
this  court  within  the  time  provided  by  statute 
for  perfecting  appeals  from  a  Judgment  of  a 
district  court  of  this  state;  the  present  appeal 
having  been  filed  in  this  court  subsequent  to 
the  Judgment  entered  upon  the  report  of  the 


tfssFor  other  esses  we  tame  ttvlo  and  KST-NOHBBB  In  aU  K«y-Maa>b«r«d  DlcasU  and  ladesas 


Digitized  by 


Google 


462 


197  PACIFIC  BBPOETEB 


(Okl. 


referee,  wbich  said  judgment  was  entered  on 
July  20,  1918,  more  than  four  years  after  the 
original  judgment  upon  the.  merits  of  this  ac- 
tion. 

"Second.  For  the  reason  that  no  motion  for 
a  new  trial  setting  up  the  errors  occurring  in 
the  trial  had  in  1914  was  filed  until  the  2(yth 
day  of  July,  1918,  and  in  order  to  give  this 
court  jurisdiction  to  review  any  errors  occur- 
ring upon  the  trial  of  this  action  had  in  1914, 
it  was  and  is  necessary  that  a  motion  for  a 
new  trial  should  have  been  filed  in  the  trial 
court,  calling  the  attention  of  the  trial  court 
to  said  errors  within  three  days  after  the  ren- 
dition of  said  judgment  and  this,  regardless 
of  whether  or  not  the  judgment  entered  on 
May  26,  1914,  was,  as  we  contend,  a  final 
judgment,  or  whether  the  same  was  as  defend- 
ant assumes  a  mere  interlocutory  decree." 

An  examination  reveals  an  apparent  Ir^ 
reconcilable  conflict  of  authorities  on  what 
constitutes  a  final  judgment. 

In  view  of  the  innumerable  times  thta 
question  has  been  before  the  court,  consider- 
ing Its  Importance,  and  as  this  court  has  not 
passed  directly  upon  it,  we  think  It  should 
be  discussed  at  length.  In  doing  this,  we 
will  set  out  In  full  the  different  orders  made 
by  the  court  and  upon  which  defendant  In 
error  relies  to  sustain  his  contentions: 

'Wow  on  this  Sd  day  of  April,  1914,  the  same 
being  one  of  the  regular  judicial  days  for  the 
March,  1914,  term  of  this  court,  the  above- 
ei^titled  cause  comes  on  for  trial;  the  plaintiff 
being  present  in  person  and  by  his  attorney, 
Herbert  D.  Mason;  the  defendant  N.  D.  Wells, 
being  present  in  person  and  by  his  attorneys, 
Aby  &  Tucker;  and  the  defendant,  Oeorge  I. 
Bambaugb,  having  made  default  in  pleading 
and  making  no  defense.  The  plaintiff  and  the 
defendant  N.  D.  Wells  annonnced  ready  for 
triaL    •    •    •- 

Here  the  Journal  entry  recites  the  Intro- 
duction of  evidence  ruling  on  motions,  ob- 
jections, and  other  proceedings  had  at  the 
trial,  then  sets  out  the  specific  findings  of 
fact  made  by  the  court,  which  findings  sus- 
tain the  conclusions  reached  which  are  as 
follows ; 

"  •    •    •    And  thereupon  and  upon  the  — — 

day  of ,  1914,  the  court  pronounced  and 

rendered  its  interlocutory  judgment  and  de- 
creed as  foDows: 

"It  is  ordered,  adjudged  and  decreed  that 
each  of  the  parties  is  entitled  to  and  has  and 
owns  a  one-third  interest  each  in  the  said  leases 
and  in  the  profits  thereof  accrued  and  to  ac- 
crue; subject,  however,  to  the  right  of  defend- 
ant Wells  to  hold  title  to  the  said  leases  until 
he  shall  have  been  paid  his  expenditures  in 
full;  that  the  defendant  Wells  had  been  and 
is  holding  said  leases  as  a  partner  of,  and 
trustee  for,  the  plaintiff  and  the  defendant 
Bombaugh  as  to  a  one-third  interest  each;  that 
the  defendant  WeUs  be  and  is  hereby  enjoined 
from  making  any  transfer  or  disposition  of 
said  property  in  violation  of  his  said  trust; 
that  he  execute,  acknowledge  and  deliver  to 
the  plaintiff,  npon  his  demand  therefor  when 
and  after  said  expenditures  shall  have  been 
paid  in  full,  a  good  and  sufficient  instrument  in 


writing,  setting  apart  and  transferring  to  him 
one-third  interest  in  the  said  property  and  the 
proceeds  therefrom;  that  an  accounting  be  had 
before  a  referee,  to  be  appointed  by  this  court, 
of  all  receipts  and  disbursements  had  or  made 
in  connection  with  the  acquisition  and  develop- 
ment of  the  said  property;  that  the  defendant 
Wells  account  to  the  plaintiff  for,  an'3  pay  over 
to  him  when  and  as  the  same  accrue,  a  full  one- 
third  share  of  the  profits  derived  from  the  said 
leases;  that  further  order  and  final  decree  of 
the  court  await  the  result  of  the  said  account- 
ing, and  that  the  plaintiff  have  his  costs  in  this 
suit  against  the  defendant  Wells— to  all  of 
wmch  judgment  and  decree  the  defendant  Wells 
excepts. 

"It  is  further  ordered,  adjudged  and  decreed 
that  the  demurrer  of  the  defendant  Wells  to 
the  plaintifTs  evidence  be  overruled,  to  which 
said  defendant  Wells  excepts;  that  the  plain- 
tiff has  and  owns  no  right,  title  or  interest 
either  in  law  or  equity  to  the  oil  and  gas  min- 
ing lease  executed  by  Charles  Burtner,  lessor, 
to  J.  A.  Gammon  and  R.  W.  Mcintosh,  lessees, 
and  introduced  in  evidence  upon  the  trial  cov- 
ering the  southwest  quarter  of  the  southeast 
quarter  of  section  IS,. township  24  north,  range 
Iti  east,  I.  B.  M.,  or  in  and  to  the  deed  of  min- 
eral rights  executed  by  R.  H.  Crosby,  grantor, 
to  N.  D.  Wells,  which  was  introduced  in  evi- 
dence upon  the  trial,  and  covers  the  northeast 
quarter  of  the  southeast  quarter  of  section  13, 
township  24  north,  range  16  east,  I.  B.  M.— to 
aU  of  which  the  plaintiff  excepts. 

"[Signed]    L.  M.  Poe,  District  Judge." 

That  pursuant  to  the  provision  In  the 
journal  entry  for  the  appointment  of  a  ref- 
eree, and  on  the  6th  day  of  November,  1917, 
almost  three  years  and  six  months  after  the 
judgment  was  rendered,  and  on  the  written 
application  of  plaintiff,  Shrlver,  the  court 
made  Its  order  appointing  a  referee.  Omit- 
ting the  iormal  recitals  the  order  reads  as 
follows: 

"It  is  therefore  by  the  court,  considered,  or- 
dered and  decreed  that  Jolm  Blue  be,  and  be 
hereby  is,  appointed  referee  for  the  purpose 
of  taking  an  account  as  aforesaid,  and  said 
referee  is  hereby  ordered  and  directed  to  take 
such  testimony  as  is  necessary,  and  report  hia 
findings  of  facts  and  conclusions  of  law  herein, 
within  60  days  from  this  date. 

"[Signed]    W.  E.  McNem,  District  Judge." 

Upon  the  report  of  tbe  referee,  the  court 

entered  the  following  judgment: 

"Now,  on  this  20th  day  of  July,  1918,  the 
same  being  one  of  the  regular  judicial  days  of 
the  June,  1918,  term  of  this  court,  tbe  above- ' 
entitled  matter  coming  on  for  hearing  upon  the 
motion  of  the  plaintiff  to  confirm  tbe  report  of 
the  referee,  which  said  report  was  heretofore 
filed  herein  on  February  2,  1918,  and  upon  the 
objections  to  said  report  filed  by  the  defendant 
N.  D.  WeUs,  on  Febiniary.  2,  1918^  and  on 
February  8,  1918,  and  upon  the  bill  of  excep- 
tions by  said  defendant  N.  D.  Wells,  filed  here- 
in on  February  2,  1918,  and  the  plaintiff  ap- 
pearing by  his  attorneys,  Herbert  D.  Mason, 
Esq.,  through  C.  H.  Rosenstein,  and  the  de- 
fendant N.  D.  Wells  appearing  by  his  attorneys, 
Messrs.  Aby  &  Tucker,  through   WilUam   F. 
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Tacker,  Esq.,  and  it  appearing  to  the  coort  that 
jndpnent  was  heretofore  entered  io  this  cause 
on  the  28th  day  of  May,  1914,  ordering  and 
decreeing  that  each  of  the  parties  hereto  is  en- 
titled to  and  haa  and  owns  a  one-third  interest 
in  and  to  the  following  described  property,  to 
wit: 

"A  certain  oil  and  gaa  mining  lease  executed 
by  Charles  Sulllran  and  wife,  lessors,  to  J.  A. 
°  Gammon,  B.  W.  Mcintosh  and  Charles  Sulli- 
van, lessees,  dated  November  18,  1912,  and  cov- 
ering: 

"The  northwest  quarter  of  the  southeast 
quarter  of  section  13,  township  24  north,  range 
lb  east,  I.  B.  BI.;   and, 

"One  certain  oil  and  gas  mining  lease  execut- 
ed by  Gbarles  Sullivan  and  Mabel  Sullivan,  bia 
wife,  lessors,  to  J.  A.  Gammon  and  R.  W.  Mc- 
intosh, lessees,  dated  November  18,  1012,  and 
covering: 

"The  southeast  quarter  of  the  southwest 
quarter  of  section  13,  township  24  nortli,  range 
16  east,  I.  B.  M. 

— and  in  the  profits  thereof  accrued  and  to 
accrue,  subject  to  the  right  of  defendant  Wella 
to  hold  title  to  said  leases  until  he  shall  have 
been  paid  bis  expenditure  in  full,  and  that  the 
said  defendant  Wells  haa  been  and  is  holding 
said  leases  as  a  partner  of,  and  trustee  for, 
the  plaintiff  and  the  defendant  Bnmbaugh,  as 
to  a  one-third  Interest  each,  and  that  by  said 
judgment  it  was  further  provided  that  an  ac- 
counting be  bad,  before  a  referee,  of  all  re- 
ceipts and  disbursements  had  or  made  in  con- 
nection with  tne  acquisition  or  development  of 
said  property  and  that  said  defendant  Wells 
should  execute,  acknowledge  an.d  deliver  to  the 
plaintitt  upon  the  plaintilTa  demand,  therefor, 
when  and  after  he  had  been  paid  hia  expendi- 
tures in  fun,  a  good  and  sufficient  Instrument 
in  writing,  setting  apart  and  transferring  to 
the  plaintiff  an  undivided  one-third  interest  in 
and  to  the  property  and  the  proceeds  there- 
from and  that  the  said  defendant  Wells  should 
account  to  the  plaintiff  and  pay  over  to  him 
when  and  as  the  same  accrues  a  full  one-third 
share  of  the  profits  derived  from  said  leases, 
an  as  appears  from  the  journal  entry  hereto- 
fore filed  herein  on  January  8,  1915,  and  it 
further  appearing  to  the  court  that  said  ac- 
counting above  mentioned  has  been  had  before 
a  referee  appointed  by  this  court,  and  that  this 
matter  now  comes  on  for  hearing  upon  the 
report  of  said  referee,  the  motion  to  confirm 
said  report  filed  by  the  plaintiff  and  the  objec- 
tions and  exceptions  thereto  filed  by  the  de- 
fendant and  the  court  being  fully  advised  in  the 
premises  finds: 

"That  the  said  defendant  N.  D.  Wells  has 
been  paid  bis  expenditures  in  full  herein,  and 
that  the  said  plaintiff  is  entitled  to  a  good  and 
sufficient  instrument  in  writing  setting  apart  and 
transferring  to  him  his  said  one-third  interest 
in  and  to  said  property. 

"That  said  motion  to  confirm  the  report  of 
the  referee  should  be  sustained  and  that  the 
oljections  and  exceptions  of  the  defendant  N. 
D.  Wells  filed  thereto  should  be  denied  and 
overruled,  and  tiiat  the  plaintilf  should  have 
judgment  for  the  sum  of  $1,333.99,  together 
with  interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  the  30th  day  of  January,  1918. 

"It  la,  therefore,  by  the  court  considered,  or- 
dered, adjudged  and  decreed  that  the  said 
defendant  N.  D.  Wells  make,  sxacute,  acknowl- 
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edge  and  deliver  to  the  plaintiff  within  10 
days  of  this  date,  a  good  a^  sufficient  instru- 
ment of  conveyance  in  writing,  setting  apart, 
transferring  and  conveying  to  the  said  plain- 
tiff his  said  undivided  one-third  interest  in  and 
to  the  property  hereinbefore  described  and  the 
proceeds  therefrom,  and  that  the  motion  of  the 
plaintiff  to  confirm  the  report  of  the  referee, 
heretofore  filed  herein  on  February  2,  1918, 
be  and  the  same  hereby  is  sustained  and  the  ob- 
jections and  exceptions  of  the  defendant  N.  D. 
Wells  to  said  report  of  the  referee  be  and  the 
same  hereby  are  denied  and  overruled,  to  all 
of  which  the  defendant  N.  D.  Wells  excepts. 

"It  is  further  considered,  ordered  and  de- 
creed that  said  plaintiff  have  and  recover  judg- 
ment upon  the  report  of  said  referee  of  and 
from  said  defendant  N.  D.  Wells  in  the  sum  of 
$1333.99,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the 
30th  day  of  January,  1918,  and  that  the  plain- 
tiff have  judgment  for  his  costs  in  this  action, 
and  that  the  costs  of  said  referee  be  taxed 
to  the  defendant  N.  D.  Wells,  to  all  of  which 
judgment  and  decree  of  the  court  the  defendant 
Wells  excepts,  and  in  open  court  gives  notice 
of  his  intention  to  appeal  to  the  Supreme  Court 
of  the  State  of  Oklahoma. 

"It  is  further  considered,  ordered,  adjudged 
and  decreed  that  the  motion  for  a  new  trial  this 
day  filed  by  the  defendant  N.  D.  Wells  herein 
be  and  the  same  hereby  Is  overruled  and  denied, 
to  which  action  of  the  court  the  defendant  N. 
D.  Wells  at  the  time  duly  excepted,  which  ex- 
ception was  by  the  court  allowed,  and  thereupon 
the  defendant  N.  D.  Wells  in  open  court  gave 
notice  of  his  Intention  to  appeal  to  the  Su- 
preme Court  of  the  State  of  Oklahoma,  and  for 
good  cause  shown  it  is  by  the  court  further 
considered,  ordered,  adjudged  and  decreed  that 
the  said  defendant  N.  D.  Wells  be  and  he  here- 
by is  granted  an  extension  of  time  of  90  days 
from  and  after  this  date  within  which  to  make 
and  serve  the  case-made  herein,  and  that  the 
plaintiff  have  10  days  thereafter  within  which 
to  suggest  amendments  thereto,  and  that  the 
same  be  settled  upon  6  days'  notice  thereafter 
by  either  party  hereto. 

"And  it  is  by  the  court  further  considered, 
ordered,  adjudged  and  decreed  that  the  said  de- 
fendant N.  D.  Wells  be  and  he  hereby  is  grant- 
ed 45  days  from  this  date  within  which  to 
file  a  supersedeas  bond  herein;  said  bond  to 
be  in  the  sum  of  $2,000,  and  the  judgment 
herein  to  be  superseded  for  said  period  of  45 
days  pending  the  filing  of  said  bond  and  upon 
the  filing  thereof  the  same  to  be  superseded 
pending  appeal  herein  in  the  manner  provided 
by  law. 

"[Signed]  Conn  Ldnn,  Judge." 

Chapter  18,  Session  Laws  1910-11,  found 
at  page  35,  provides  as  follows: 

"All  proceedinga  for  reversing,  vacating  or 
modifying  judgments,  or  final  orders  shall  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
of.    •    •    •" 

Pitchford,  J.,  In  the  case  of  Star  Mill  & 
Elevator  Co.  v.  Bruce,  77  OkL  113,  186  Pac. 
940,  constroing  the  above  statute  states: 

"Where  more  than  six  montlis  haa  inter- 
vened between  the  rendition  of  a  final  order  or 
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Judgment  longht  to  be  rerlewed  and  the  filing 
of  tbt  petition  in  error  in  tlie  Supreme  Court, 
this  court  has  no  jurisdiction  to  review  such 
final  order  or  Judgment,"  - 

Ralney,  J^  In  the  case  of  Perry  t.  Werllne, 
77  OkL  92,  186  Paa  940,  oonatrues  the  same 
statute  as  follows: 

"Under  chapter  18,  Sess.  Laws  1910-11,  pro- 
ceedings in  error  in  the  Supreme  Court  must 
be  brought  within  six  months  from  the  date 
of  the  rendition  of  the  Judgment  or  order  from 
which  the  appeal  is  sought  to  be  taken;  and, 
when  not  so  brought,  this  court  Is  without  ju- 
tlsdiction  to  review  such  final  order." 

Hardy,  J.,  In  the  ease  of  Drake  t.  Buble, 
176  Fac  920,  says: 

"Proceedings  in  error  in  this  court  must  be 
filed  within  six  months  alter  the  rendition  of 
the  final  order  sought  to  be  reviewed,  and,  if 
not  so  filed,  this  court  is  without  jurisdiction 
to  entertain  the  appeaL" 

The  following  cases  are  to  the  same  effect: 
Newby  t.  Walters,  169  Pac  1070;  WlUlaras 
▼.  Thompson,  174  Pac.  268;  Davis  t.  Revelle, 
76  OkL  8,  180  Pac.  058;  PhlUlpe  v.  Dilling- 
ham, 44  Okl.  102,  144  Pac.  363;  Dill  v. 
Flesher,  53  OkL  359,  156  Paa  1191;  Wedd 
T.  Gates,  15  Okl.  602,  82  Pac  808;  State  Sav- 
ings Bank  of  Manchester,  la.,  v.  Bedden  et  al., 
38  Okl.  444, 134  Pac.  20;  Brown,  Administra- 
tor, et  aL,  T.  Parks  et  al„  No.  11714, 195  Pac. 
183,  opinion  filed  January  25,  1921,  not  yet 
ofilclally  reported  in  the  Oklahoma  Reports. 

The  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  State  of  Oklahoma  granted  by 
section  2,  art  7,  of  the  Constitution  has  been, 
by  auth<»rity  of  the  Constitution,  defined  and 
prescribed  by  the  act  of  the  Legislature  as 
set  out  in  Revised  Laws  of  Oklahoma  1910,  S 
62{td: 

"The  Supreme  Court  may  reverse,  vacate 
or  modify  Judgments  of  the  county,  superior  or 
district  court,  for  errors  appearing  on  the  rec- 
ord, and  in  tiie  reversal  of  such  judgment  or 
order,  may  reverse,  vacate  or  modify  any  inter- 
mediate order  involving  the  merits  of  the  ac- 
tion, or  any  portion  thereof.  The  Supreme 
Court  may  also  reverse,  vacate  or  modify  any 
of  the  following  orders  of  the  county,  superior 
or  district  court,  or  a  judge  thereof: 

"First.  A  final  order. 

"Second.  An  order  that  grants  or  refuses  a 
continaance;  discharges,  vacates  or  modifies  a 
provisional  remedy;  or  grants,  refuses,  vacates 
or  modifies  an  injunction;  that  grants  oil  re- 
fuses a  new  trial;  or  confirms  or  refuses  to 
confirm  the  report  of  a  referee;  or  sustains  or 
overrules  a  demurrer. 

"Third.  An  order  that  Involves  the  merits  of 
an  action,  or  some  part  thereof." 

The  phrase  "final  Judgment"  has  been  used 
by  defendants,  while  the  statute  above  quoted 
says,  "The  Supreme  Court  may  reverse,  va- 
cate or  modify  Judgments  of."  The  statute 
does  not  say  "final"  Judgments,  but  it  does 
uae  the  word  "final"  order.     Section  5123, 


Revised  Laws  of  1910,  deflnes  a  '^dgmenf 
as  follows: 

"A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action." 

In  the  Board  of  Commissioners  <rf  Custer 
County  ▼.  Moon,  8  CMcl.  206,  S7  Paa  161. 
Hainer,  J.,  defined  a  "Judgmoit": 

"A  Judgment  is  a  fixed  and  ultimate  determi- 
nation of  the  rights  of  the  parties  in  an  ac- 
tion." 

"A  final  judgment  is  one  which  finally  decides 
and  disposes  of  the  whole  merits  of  the  case, 
and  reserves  no  further  question,  or  direction, 
for  the  future  or  further  action  of  the  court. 
The  voluntary  dismissal  by  the  plaintiff,  of  the 
suit  in  which  the  injunction  is  issued,  is  a  final 
determination  of  that  suit,  and.  determines  the 
right  to  sue  on  the  undertaking  given  on  the 
issuing  of  a  temporary  Injunction  as  etfectnal- 
ly  as  a  final  judgment  on  a  trial."  Brown  t. 
Galena  Mining  &  Smelting  Co.,  32  Kan.  528,  4 
Pac.  1013. 

"As  the  cause  was  pending  on  March  10, 1917, 
the  orders  entered  by  the  district  court  of 
Oklahoma  county  in  this  matter  were  interlocu- 
tory orders  and  not  subject  to  review  by  an 
appeal  therefrom  until  a  final  determination  of 
the  main  action.  No  one  of  the  orders  made 
by  the  district  court  of  Oklahoma  county  de- 
termines any  question  that  affects  the  sub- 
stantial rights  of  any  one  of  the  defendants 
herein.  Neither  is  any  one  of  the  orders  a 
final  judgment.  A  *final  judgment*  has  been 
determined  to  be  one  ending  a  particular  action 
in  which  it  is  entered,  leaving  nothing  further 
for  the  court  pronouncing  it  to  do  in  order  to 
determine  the  rights  of  the  parties.  If  such 
orders  as  were  entered  in  this  case  were  ap- 
pealable to  this  court  for  review  before  final 
judgment,  there  would  never  be  any  end  of  liti- 
gation. It  would  furnish  a  method  and  means 
by  which  litigation  could  be  carried  on  ad  in- 
finitum. Public  policy  requires  that  there 
should  be  an  end  to  litigation  at  some  time,  and 
for  that  reason  our  statute  has  wisely  provided 
a  salutary  rule  which  does  not  permit  an  ap- 
peal to  this  court  from  an  interlocutory  order 
or  ruling  made  by  the  trial  court  during  the 
trial  of  a  cause  unless  specially  authorised. 
All  the  rulings  complained  of  in  this  matter 
could  have  been  excepted  to,  and,  when  a  final 
disposition  was  made  of  said  cause,  and  a  final 
order,  judgment,  and  decree  entered  therein, 
determining  the  respective  rights  of  the  parties 
to  this  controversy,  have  been  reviewed  by  in- 
corporating the  same  in  an  appeal  by  petition 
in  error  to  this  court.  McMaster  v.  Bank  et 
al.,  13  Okl.  326,  73  Pac.  946;  McCuUough  v. 
Dodge,  8  Kan.  476;  Flint  v.  Noyes,  27  Kan. 
351;  Short  v.  Nooner,  16  Kan.  220.  We  are 
therefore  of  the  opinion  that  the  appeal  is  with- 
out merit  and  should  be  dismissed,  and  there- 
fore recommend  that  the  same  be  done."  Okla- 
homa City  Land  &  Developing  Co.  t.  Patterson. 
175  Pac.  934. 

"A  cause  is  finally  disposed  of  when  final 
judgment  is  rendered,  and  the  collection  of  the 
judgment  is  no  port  of  the  duty  of  the  court." 
Needles  v.  Frost,  2  Okl.  19,  35  Pac.  574. 

"The  dismivsal  of  an  action  is,  in  contempla- 
tion of  the  OivU  Code,  a  judgment  •  •  • 
And  when  the  dismissal  is  'at  the  cost  of  plain- 
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tiff,'  M  fai  thia  case,  it  ii  a  final  determination 
iritii  reference  to  the  costs,  as  well  as  to  the 
action  itself,  and  is,  in  effect,  an  order  and  juds- 
ment  that  the  plaintiff  shall  pay  the  coats." 
Dixon  ▼.  Peacock,  43  Okl.  87,  141  Pac.  429; 
Hooston  T.  aark,  38  B^an.  412,  13  Pac.  739; 
Rogers  t.  Oosnell,  51  Mo.  466;  Huntington  t. 
Blakener,  1  Wash.  T.  Ill;  Lind  t.  Adams,  10 
Iowa,  388,  77  Am.  Dec.  123. 

"A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action."  Davis  t. 
Norton,  36  OU.  606,  129  Pac  760. 

In  the  case  of  Annls  t.  Bell,  10  OkL  647, 
64  Pac.  11,  this  court  has  quoted  from  dlffer- 
eat  authorities  defining  a  "judgment": 

"A  judgment,  it  seems  to  ns,  must  mean  the 
ultimate  conclusion  of  the  court,  or  the  final 
decision  of  the  issues  joined  between  the  par- 
ties. The  Supreme  Court  of  the  state  of  Illi- 
nds,  in  a  case  reported  in  47  111.  at  page 
167,  hare  said:  'A  final  decision  is  one  from 
which  no  appeal  or  writ  of  error  can  be  taken.' 
Blackstone  defines  a  final  judgment:  'In  prac- 
tice a  judgment  which  puts  an  end  to  en  ac- 
tion at  law  by  declaring  that  the  plaintiff  ei- 
ther has  or  has  not  entitled  himself  to  re- 
cover the  remedy  he  sues  for.'  3  Blackstone's 
Commentaries,  398.  'A  judgment  which  cannot 
be  appealed  from,  which  is  perfectly  conclusive 
npon  the.  matter  adjudicated.'  24  Pick.  300. 
Mr.  Black  in  his  law  dictionary  defines  a  final 
judgment,  'as  one  which  puts  an  end  to  the 
action,  or  disposes  of  the  whole  case,  finally  and 
completely  by  declaring  either  that  the  plaintiff 
is  entitled  to  recover  a  specific  sum  or  that  he 
cannot  recover,  and  leaving  nothing  to  be  done 
but  the  execution  of  the  judgment'  Black's 
Law  Dictionary,  p.  654.  The  Code  of  tt)e  state 
of  New  Tork  declares:  'A  judgment  is  the 
final  determination  of  the  rights  of  the  parties 
in  tb«  action.'  N.  Y.  Code,  |  245;  Code  of 
Civil  Procedure  Cal.  {  577;  Code  of  Civil  Pro- 
cedure Dakota,  i  228.  The  Supreme  Court  of 
Nebraska  has  said:  'No  judgment  or  order 
which  does  not  determine  the  rights  of  the  par- 
ties in  the  case,  and  preclude  further  inquiry  as 
to  their  rights  in  the  premises,  is  a  final 
judgment.'  7  Neb.  308.  Dnder  the  law  of  these 
dedsionB  it  will  be  seen  that  what  was  done  in 
the  probate  court  of  Payne  county  in  the  bas- 
tardy proceedings  before  it  was  not  a  final  de- 
cision, or  a  final  judgment  between  the  parties, 
and  if  not  then  Ida  L.  Dillman,  in  whose  favor 
the  execution  was  issued,  was  not  a  creditor  of 
H.  O.  Bell,  within  the  meaning  of  the  law. 
•    •    •  >' 

In  Fooshee  &  Brunson  ▼.  Smith,  34  OkL 
247.  124  Pac.  1070,  the  court  bad  before  it  a 
judgment  rendered  by  a  justice  of  the  peace. 
We  will  bring  the  two  parts  of  that  judgment 
together  in  the  order  In  which  It  should  ap- 
pear and  then  show  the  conclusions  of  the 
court 

"Now  on  this  the  2d  day  of  April,  1910,  this 
cause  coming  on  for  trial  and  the  parties,  plain- 
tiffs and  defendant  being  present  in  person  and 
bnng  represented  by  counsel,  and  the  party  de- 
fendant being  present  in  person  and  being  rep- 
resented by  counsel,  and  both  parties  announc- 
ing ready  for  trial,  and  both  parties  waiving  a 
Jnij,  and  the  court  having  heard  all  of  the 
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evidence,  and  the  argument  of  attorneys  on  both 
sides,  took  the  whole  case  uider  advisement." 
"Now  on  thia  5th  day  of  Aprfl,  1910,  the 
court  having  considered  the  whole  case  of 
Fooshee  &  Brunson  v.  B.  S.  Smith,  and  being 
fully  advised  in  the  premises,  is  of  the  opinion 
that  the  ease  should  be  dismissed  as  to  the  de- 
fendant. But  as  he  signed  the  note  upon 
which  suit  is  brought  and  failed  to  take  the 
same  up  at  the  time  of  settlement  then  be 
should  pay  the  cost  of  this  suit.  It  is  therefore 
adjudged,  ordered,  and  decreed  by  the  court 
that  this  suit  be  and  the  same  dismissed 
against  the  defendant  at  bis  cost,  thia  is  my 
judgment  until  further  action  is  taken  upon  the 
caae." 

In  the  fwegolng  case.  Sharp,  C,  speaking 
for  the  court,  said: 

"Various  definitions  of  a  final  judgment  may  be 
found  in  Annis  v.  Bell,  10  Okl.  647,  64  Pac. 
11  Regardless  of  the  attempt  to  reserve  ju- 
risdiction at  the  conclusion  of  the  judgment 
it  appears  from  the  proceedings  had  that  the 
judgment  was  in  fact  a  final  one.  It  is  obvi- 
ous from  the  record  of  the  judgment  that  the 
ti-ial  involved  a  consideration  of  the  merits 
of  the  controversy.  The  issues  had  been  joined 
on  plaintiff's  bill  of  particulars  by  a  written 
answer  containing  seven  paragraphs,  and  it  is 
recited  in  the  judgment:    •    •    • 

"Regardless  of  the  form  of  the  judgment 
the  case  having  been  considered  and  decided 
on  its  merits,  and  the  rights  of  the  respective 
parties  to  the  controversy  being  concluded,  the 
judgment  was  therefore  a  final  one  within  the  . 
meaning  of  the  statute  authorizing  appeals 
from  justices  of  the  peace.    Collius  v.  Wagoner, 

20  Wis.  52;    Stoppenbach  v.  Zohrlaut  et  al., 

21  Wis.  390;  Parsell  v.  Smyers,  7  Ark.  55; 
Brenner  v.  Bigelow,  8  Kan.  496.  The  caae  of 
Board  of  Commissioners  v.  Moon,  8  Okl.  206, 
57  Pac.  161,  cited  by  counsel  for  defendant 
in  error,  is  not  in  point;  the  judgment  there 
being  held  a  nullity  by  reason  of  the  fact  that 
the  amount  of  recovery  was  left  blank. 

"It  is  urged  that  the  concluding  part  of  the 
judgment  'This  is  my  judgment  until  further 
action  is  taken  upon  this  case,'  is  evidence  of 
the  fact  that  the  justice  of  the  peace  did  not 
intend  the  judgment  to  be  a  final  one.  The 
judgment  dismissed  plaintiff's  action,  but  for 
some  reason  taxed  the  costs  to  the  defendant 
It  therefore  disposed  of  the  entire  controversy 
between  the  parties,  and  this  view  is  fully  sus- 
tained by  the  subsequent  action  of  the  justice 
of  the  peace  in  receiving,  examining,  filing,  and 
approving  the  undertaking  on  appeal  on  the 
13th  day  of  April,  and  on  the  day  following, 
certifying  to  a  transcript  of  the  proceedings, 
and  by  the  further  fact  that  on  the  7th  day 
thereafter  all  papers  were  filed  in  the  office 
of  the  county  court" 

In  Reedy  y.  01ft,  2  Kan.  392,  Crozler,  a  J^ 
said: 

"Was  the  judgment  of  Justice  Manning  such 
a  one  as  could  be  appealed  from? 

"The  plaintiff  had  filed  a  very  full  bill  of  par- 
ticulars. The  defendant's  motion  set  up  many 
things  which  did  not  appear  upon  the  face  of 
the  papers,  any  one  of  which,  if  sufficient  for 
a  dismissal,  waa  sufficient  as  a  plea  in  bar, 
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and  conld  not  properly  be  tried  without  proof, 
and,  If  BUBtained  by  proof,  would  be  a  complete 
bar  to  another  suit  for  the  aame  cause  of  ac- 
tion. 

"We  are  bound  to  presume  that  the  magis- 
trate had  sufficient  proof  to  warrant  the  judg- 
ment he  rendered.  Such  being  the  case,  it 
must  necessarily  have  been  a  trial  upon  the 
merits,  no  matter  what  it  may  have  been 
called.  It  may  have  been  regarded  as  a  mo- 
tion to  dismiss,  but  it  was  in  fact  and  effect 
a  trial  of  the  cause  of  action,  and  the  judgment, 
although  upon  its  face  a  judgment  of  dismissal, 
is  a  judgment  upon  the  merits.  It  finally  'dis- 
poses of  the  cause  of  action  set  out  in  the 
bill  of  particulars,  and  would  be  a  complete  an- 
swer to  another  suit  upon  that  cause  of  action. 

*  •    • 

"The  judgment  that  was  rendered  seems  to 
have  been  regarded  as  a  final  disposition  of  the 
case.  When  the  petition  was  filed  there  was,  if 
its  allegations  be  true,  a  subsisting  right  of  ac- 
tion on  the  bond  of  which  the  district  court 
had  original  jurisdiction.  In  legal  effect  an 
original  suit  had  been  brought  upon  that  bond; 
the  defendants  were  in  court  by  the  service  of 
a  summons,  and  had  answered,  aettin^r  up  new 
matter  to  which  there  was  a  reply.  Was  the 
order  of  dismissal  intended  to  take  this  case 
with  it?  Undoubtedly  so,  as  all  parties  seem 
to  have  regarded  the  dismissal,  not  as  a  dis- 
missal of  the  appeal  alone,  but  of  the  whole 
case.    •    •    •» 

"A  final  judgment  is  one  which  finally  de- 
cides and  disposes  of  the  whole  merits  of  the 
case,  and  reserves  no  further  question,  or  di- 
rection, for  the  future  or  further  action  of  the 
court.  The  voluntary  dismissal  by  the  plain- 
tiff, of  the  suit  in  which  the  injunction  is  is- 
sued, is  a  final  determination  of  that  suit,  and 
determines  the  right  to  sue  on  the  undertaking 
given  on  the  issuing  of  a  temporary  injunction 
as  effectually  as  a  final  judgment  on  a  trial.". 
Brown  t.  Galena  Mining  &  Smelting  Co.,  32 
Kan.  528,  4  Pac.  1013;  Kermeyer  t.  Kansas 
Pac.  By.  Co.,  18  Kan.  215. 

"A  final  judgment  from  which  an  appeal  will 
lie,  under  Const,  art.  8,  !  9,  is  that  adjudica- 
tion which  finally  disposes  of  the  subject-matter 
of  the  litigation  on  the  merits  of  the  case." 
Popp  V.  Daisy  Gold-Min.  Co.,  22  Utah,  457,  68 
Pac.  185. 

"A  final  judgment  is  one  which  disposes  of 
the  controversy,  either  by  dismissing  the  cause 
before  hearing  is  had  upon  the  merits,  or,  after 
trial,  by  rendering  judgment  in  favor  of  one 
or  the  other  of  the  parties  to  the  action." 
State  ex  rel.  v.  Superior  Court,  73  Wash.  507, 
131  Pac.  1136. 

"An  order  of  reference  ia  not  a  final  order 
within  section  524,  Civil  Code,  •  •  •  nor 
does  it  determine  the  action  or  prevent  a  Judg- 
ment, nor  is  it  an  order  made  in  a  special 
proceeding;  and  though  it  may  affect  a  sub- 
stantial right,  it  is  not  an  order  involving  the 
merits   of  the   action   within   the   meaning   of 

*  *  ♦  (L.  1865,  p.  130),  and  cannot,  there- 
fore, be  reviewed  by  the  Supreme  Court,  espe- 
cially not  until  after  final  judgment.  An  order 
of  reference  is  intended  for  the  finding  of 
the  issues  of  the  case,  and  a  submission  of  such 
findings  to  the  court,  subject,  however,  to  ex- 
ception and  review;  and  the  report  stands  as 
the  verdict  of  a  jury,  in  case  the  reference  is  of 
the  issuea  of  fact  alone^  or  aa  the  decision  of 


the  court,  where  the  reference  is  of  all  the 
issues,  and  on  the  r^ort  final  judgment  may 
be  entered  if  no  good  ground  of  objection  ap- 
pears. The  conduct  of  the  trial  is  not  changed 
by  a  reference."  Savage  v.  Challiss,  4  E^an. 
319. 

One  of  the  leading  cases  on  final  Judgment 
is  McGourkey  v.  T.  &  O.  a  B.  B,  Co.,  146 
U.  S.  536,  13  Sup.  Ot.  170,  36  I*  Ed.  1079,  In 
which  case  the  authorities  are  systematicai- 
ly  and  loglcaMy  reviewed: 

"(1)  We  are  confronted  upon  the  threshold 
of  the  case  with  the  proposition  that  the  de- 
cree of  June  9,  1885,  ordering  this  property 
to  be  turned  over  by  the  receiver  to  the  peti- 
tioner, was  a  final  decree,  which  it  was  not  in 
the  power  of  the  court  at  a  subsequent  term 
to  disturb,  and  hence  that  the  court  was  estop- 
ped to  render  the  decree  of  February  4,  1889, 
from  which  this  appeal  was  taken,  at  least  in 
so  far  as  it  assumed  to  upset  the  title  of  Mc- 
Gourkey. 

"Probably  no  question  of  equi^  practice  has 
been  the  subject  of  more  frequent  discussion 
in  this  court  than  the  finality  of  decrees.  It 
has  usually  arisen  upon  appeals  taken  from  de- 
crees claimed  to  be  interlocutory,  but  it  has 
occasionally  happened  that  the  power  of  the 
court  to  Bet  aside  such  a  decree  at  a  subse- 
quent term  has  been  the  subject  of  dispute. 
The  cases,  it  must  be  conceded,  are  not  alto- 
gether harmonious.  Upon  the  one  hand  it  is 
clear  that  a  decree  is  final,  though  the  case 
be  referred  to  a  master  to  execute  the  decree 
by  a  sale  of  property  or  otherwise,  as  in  the 
case  of  the  foreclosure  of  a  mortgage.  Bay 
V.  Law,  7  U.  S.  3  Cranch,  179  (2:404) ;  Whit- 
ing V.  Bank  of  U.  S.,  38  U.  S.  13  Pet.  6  (10:33) ; 
Bronson  v.  La  Crosse  &  M.  B.  Co.,  &l  U.  S. 
2  Black,  628  (17:359).  If,  however,  the  de- 
cree of  foreclosure  and  sale  leaves  the  amount 
due  upon  the  debt  to  be  determined,  and  the 
property  to  be  sold  ascertained  and  defined, 
it  is  not  final.  North  Carolina  B.  Co.  v.  Swa- 
sey,  90  U.  S.  23  Wall.  405  (23:136);  Grant 
V.  Phwnix  Insurance  Co.,  106  U,  a  429 
(27:237).  A  like  result  follows  if  it  merely 
determines  the  validity  of  the  mortgage,  and, 
without  ordering  a  sale,  directs  the  case  to 
stand  continued  for  further  decree  upon  the 
coming  in  of  the  master's  report  Burlington, 
C.  B.  &  N.  B.  Co.  T.  Simmons,  123  U.  S.  &2 
(31:73):  Parsons  ▼.  Bobinson,  122  U.  S.  112 
(30:1122). 

"It  is  equally  well  settled  that  a  decree  in 
admiralty  determining  the  question  of  liabil- 
ity for  a  collision  or  other  tort  (The  Palmyra, 
23  U.  S.  10  Wheat.  502  [6:375];  Chace  v.  » 
Vasques,  24  U.  S.  11  Wheat  429  [6:5111; 
Mordecai  v.  Lindsay,  60  U.  S.  19  How.  199 
[15:624]),  or  in  equity  establishing  the  va- 
lidity of  a  patent  and  referring  the  case  to 
a  master  to  compute  and  report  the  damages, 
is  interlocutory  merely.  Barnard  v.  Gibson, 
48  U.  S.  7  How.  650  (12:857) ;  Humiston  ▼. 
Stainthorp,  69  U.  S.  2  WalL  106  (17:905). 

"It  may  be  said  in  general  that  if  the  court 
make  a  decree  fixing  the  rights  and  liabilities 
of  the  parties,  and  thereupon  refer  the  case 
to  a  master  for  a  ministerial  purpose  only,  and 
no  further  proceedings  in  court  are  contem- 
plated, the  decree  is  final;  but  if  it  refer  the 
case  to  him  as  a  auhordinate  court  and  for  a 
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Judicial  purpose,  as  to  state  an  account  be- 
tween the  parties,  upon  which  a  further  decree 
is  to  be  entered,  ibt  decree  is  not  final.  Craig- 
head T.  Wilson,  59  U.  S.  18  How.  199  (15:832); 
Beebe  t.  Russell,  60  V.  S.  19  How.  283  (15: 
668). 

"But  eyen  if  an  account  be  ordered  taken,  if 
Each  accounting  be  not  asked  for  in  the  bill, 
and  be  ordered  simply  in  execution  of  the  de- 
cree, and  such  decree  be  final  as  to  all  matters 
within  the  pleadings,  it  will  still  be  regarded 
as  final.  Craighead  t.  Wilson,  supra;  Win- 
throp  Iron  Co.  y.  Medier,  109  U.  S.  180  (27: 
898). 

"In  the  case  under  consideration  the  petition- 
er prayed  for  four  distinct  reliefs: 

"1.  That  the  receiver  perform  all  the  cove- 
nants of  the  lease,  and  pay  all  sums  due,  etc. 

"2.  Or  that  he  be  directed  to  deliver  to  peti- 
tioner the  rolling  stock  in  order  that  the  same 
might  be  sold. 

"3.  That  he  be  directed  to  file  a  statement 
of  the  number  of  miles  run,  and  of  the  sums 
received  for  the  use  of  such  rolling  stock. 

"i.  That  it  be  referred  to  an  examiner  to 
take  testimony  and  report  the  value  of  the 
use  of  such  roUhig  stock  while  in  custody  of 
the  receiver,  and  that  the  receiver  b«  directed 
to  pay  the  amount  justly  due,  etc. 

"The  decree  followed  the  general  terms  of  the 
petition  by  ordering  the  rolling  stock  claimed 
to  be  delivered  to  McOourkey,  and  referring 
the  case  to  a  special  master  to  determine  the 
rental  of  the  same  while  used  by  the  receiver; 
the  value  of  the  rolling  stock  over  and  above 
the  sums  paid  by  the  receiver  to  the  petitioner 
while  the  same  was  in  the  custody  of  the  re- 
ceiver; the  number  of  miles  run  by  the  receiv- 
er; the  money  received  for  the  use  of  the 
same  by  other  roads;  the  loss,  damage,  and 
destruction  to  the  same  while  in  the  custody 
of  the  receiver;  and  also  to  'determine  and 
report  upon  all  questions  and  matters  of 
dilference  between  said  receiver  and  said  Mc- 
G<>nrkey,  growing  out  of  the  use  and  restora- 
tion of  said  cars  and  locomotives.'  It  is  claim- 
ed that  inasmuch  as  the  court  granted  the 
prayer  of  the  petitioner,  and  turned  the  prop- 
erty over  to  him,  it  was  a  final  adjudication  of 
his  right  to  the  same,  notwithstanding  the 
reference  to  a  master  for  an  accounting;  and 
we  are  referred  to  certain  cases  in  this  court 
as  sustaining  this  contention. 

•'In  Forgay  v.  C!onrad,  47  U.  S.  6  How. 
201  (12:404),  the  object  of  the  bill  was  to  set 
aside  sundry  deeds  for  lands  and  slaves,  and 
for  an  account  of  the  rents  and  profits  of  the 
property  so  conveyed.  The  court  entered  a 
decree  declaring  the  deeds  fraudulent  and  void, 
directing  the  property  to  be  delivered  up  to  the 
complainant,  directing  one  of  the  defendants 
to  pay  him  $11,000,  and  'that  the  complainant 
do  have  execution  for  the  several  matters 
aforesaid.'  The  decree  then  directed  that  the 
master  take  an  account  of  the  profits.  Under 
the  peculiar  circumstances  of  the  case  the  de- 
cree was  held  to  be  appealable,  although,  said 
Chief  Justice  Taney,  'undoubtedly  it  is  not 
final  in  the  strict  technical  sense  of  that  term.' 
The  opinion  was  placed  largely  upon  the  ground 
that  the  decree  not  only  decided  the  title  to 
the  property  in  dispute,  but  awarded  execution. 

"In  ^e  very  next  case,  Perkins  v.  Foumi- 
qnet,  47  U.  S.  6  How.  206   (12:406),  where 
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the  circuit  court  decreed  that  complainants 
were  entitled  to  two-sevenths  of  certain  prop- 
erty, and  referred  the  matter  to  a  master  to 
take  an  account  of  it,  the  decree  was  held 
not  to  be  final.  And  again  in  the  next  case, 
PuUiam  v.  Christian,  47  U.  S.  6  How.  209 
(12:409),  a  decree  setting  aside  a  deed  by  a 
bankrupt,  directing  the  trustees  under  the  deed 
to  deliver  up  to  the  assignee  all  the  property 
in  their  hands,  and  directing  an  account  to  be 
taken  of  the  proceeds  of  sales  previously  made, 
was  also  held  not  to  be  a  final  decree.  Indeed, 
the  case  of  Forgay  v.  Conrad  has  been  gener- 
ally treated  as  an  exceptional  one,  and,  as  was 
said  in  Craighead  v.  Wilson,  59  U.  S.  18  How. 
199.  202  (15:332,  333),  as  made  under  the  pe- 
culiar circumstances  of  that  case,  and  to  pre- 
vent a  loss  of  the  property,  which  would  have 
been  disposed  of  beyond  the  reach  of  an,  ap- 
pellate court  before  a  final  decree  adjusting  the 
accounts  could  be  entered.  A  somewhat  sim- 
Diar  criticism  was  made  of  this  case  in  Beebe 
V.  Russell,  60  U.  S.  19  How.  283,  287  (15:668, 
669),  wherein  it  was  intimated  that  the  fact 
that  execution  had  been  awarded  was  the  only 
ground  upon  which  the  finality  of  the  decree 
could  be  supported. 

"In  Thompson  v.  Dean,  74  V.  S.  7  Wall. 
842  (19:94),  the  decree  directed  the  defendant 
to  transfer  to  the  plaintiff  certain  shares  of 
stock,  and  that  an  account  be  taken  as  to  the 
amount  paid  and  to  be  paid  for  the  same,  and 
as  to  dividends  accrued.  But  this  was  held 
to  be  a  final  decree  upon  the  ground  that  it 
changed  the  property  in  the  stock  as  absolutely 
and  as  completely  as  could  be  done  by  execution 
on  a  decree  for  sale.  In  this  oise  the  court 
did  distincUy  approve  of  Forgay  v.  (Conrad, 
although  the  decree  was  put  upon  the  ground 
that  it  decided  finally  the  right  to  the  property 
in  contest. 

"In  Winthrop  Iron  Co.  v.  Meeker,  109  U.  B. 
180  (27:898),  a  bill  was  filed  to  set  aside  as 
fraudulent  the  proceedings  of  a  stockholders' 
meeting,  and  to  have  a  receiver  appointed. 
The  decree  adjudged  that  the  proceedings  of 
the  meeting  were  fraudulent;  that  a  certain 
lease  executed  in  accordance  with  the  authority 
then  given  was  void;  that  a  receiver  should  be 
appointed  with  power  to  continue  the  business; 
and  that  an  account  be  taken  of  profits  realized 
from  the  use  of  the  leased  property,  and  also 
of  royalties  upon  certain  ores  mined  by  the 
defendants.  The  court  held  the  decree  to  be 
final,  because  the  whole  purpose  of  the  suit 
had  been  accomplished,  and  the  accounting 
ordered  was  only  in  aid  of  the  execution  of 
the  decree,  and  was  not  a  part  of  the  relief 
prayed  for  in  the  bUl,  which  contemplated  noth- 
ing more  than  a  rescission  of  the  authority  to 
execute  the  lease,  and  a  transfer  of  the  manage- 
ment of  the  company  to  a  receiver.  The  lan- 
guage of  Mr.  Justice  McLean  in  Craighead  v. 
Wflson,  69  V.  S.  18  How.  201  (15:333),  was 
quoted  to  the  ^ect  that  the  decree  was  final 
on  'all  matters  within  the  pleadings,'  and  noth- 
ing remained  to  be  done  but  to  adjust  ac- 
counts between  the  parties  growing  out  of  the 
operations  of  the  defendants  during  the  pend- 
ency of  the  suit.  The  case  was  distinguished 
from  suits  by  patentees  in  the  fact  that,  in  such 
suits,  the  money  recovery  is  part  of  the  subject- 
matter  of  the  suit.  In  this  particular,  too, 
the  case  ia  dearly  distinguishable  from  the  one 
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now  under  oomtderstlon,  inasmnch  as  bere  the 
aeeoant  which  the  special  master  was  directed 
to  take  was  within  the  issue  made  by  the  plead- 
ings and  a  part  of  the  relief  prayed  for  in  the 
petition,  the  absence  of  which  was  held  by 
the  court  in  the  Winthrop  Iron  Case  to  es- 
tablish the  finality  of  the  decree. 

"In  Central  Trust  Co.  v.  Grant  Locomotive 
Works,  135  D.  S.  207  (34:97),  certain  de- 
crees were  set  aside  at  a  subsequent  term  of 
the  court  of  its  own  motion.  The  decrees 
'determined  the  ownership  of  the  locomotives 
and  the  right  to  their  possession;  that  they 
were  essential  to  the  operation  of  the  roads 
l>y  the  receiver,  and  should  be  purchased  by 
him;  that  certain  designated  amounts  should 
be  paid  for  the  rentals  and  the  purchase  price, 
which  amounts  were  made  a  charge  upon  the 
earnings,  •  •  •  and  that  the  amounts  should 
bp  paid  by  the  receiver.'  Apparently  there 
was  no  reference  at  all  to  a  master  for  an  ac- 
counting, and  the  decrees  were  held  to  be 
final.    Obviously  the  case  is  not  decisive  here. 

"Upon  the  other  hand,  in  Beebe  v.  Russell, 
60  U.  S.  10  How.  283  (16:668),  the  court  de- 
creed that  the  defendants  should  execute  cer- 
tain conveyances  and  surrender  possession,  and 
then  referred  it  to  a  master,  to  take  an  ac- 
count of  the  rents  and  profita  received  by  the 
defendants,  with  directions  as  to  how  the  ac- 
count should  be  taken.  This  decree  was  held 
not  to  be  final,  Mr.  Justice  Wayne  remarking 
that  it  might  be  so  'if  aU  the  consequential 
directions  depending  upon  the  result  of  the 
master's  report  are  contained  in  the  decree 
so  that  no  further  decree  of  the  court  will  be 
necessary,  upon  the  confirmation  of  the  report, 
to  give  the  parties  the  entire  and  full  benefit 
of  the  previous  decision  of  the  court';  and 
that  the  decree  is  final  when  ministerial  du- 
ties only  are  to  be  performed  to  ascertain  the 
sum  doe.  Practically  the  same  mling  was  made 
in  the  next  case  of  Farrelly  ▼.  Woodfolk,i  60 
U.  S.  19  How.  288  (15:670). 

"In  the  case  of  the  Keystone  M.  &  I.  Co.  v. 
Martin,  132  U.  S.  91  (33:276),  the  bill  was  in 
the  nature  of  an  action  of  trespass  for  removing 
minerals  from  the  plaintiff's  land,  and  prayed 
for  an  injunction  restraining  the  defendant 
from  the  commission  of  further  trespasses,  and 
for  an  account  of  the  quantity  and  value  of  the 
ore  taken.  The  court  made  a  decree  perpetn- 
ally  enjoining  the  defendant  from  entering  up- 
on or  removing  minerals  from  the  land,  and 
farther  ordering  an  account,  etc.  This  was 
held  to  be  not  a  final  decree  from  which  an 
appeal  could  be  taken  to  this  court,  because  it 
did  not  dispose  of  the  entire  controversy  be- 
tween the  parties.  This  case  is  direcUy  in 
point,  end  was  referred  to  with  approval  in 
Lodge  V.  TweU,  135  U.  8.  232  (34:153). 

"There  are  none  of  these  cases  which  go  to 
the  extent  of  holding  a  decree  of  this  kind  final. 
While  it  directed  the  surrender  of  the  rolling 
stock  in  question  to  a  petitioner,  it  did  not  pur- 
port to  pass  upon  his  title  to  the  same,  and  re- 
ferred the  case  to  a  master,  in  accordance  with 
the  prayer  of  the  bill,  to  take  an  account  not 
only  of  renta  and  profits  and  of  damage  to 
the  rolling  stock,  but  of  'all  questions  and  mat- 
ters of  differrace'  between  the  receiver  and  the 
petitioner  'growing  out  of  the  use  and  restora- 
tion of  the  same.'  This  decree  could  not  be 
•aid  to  bo  a  complete  dedsion  of  the  matters  in 


controversy,  or  to  leavo  ministerial  dutieri 
only  to  be  performed,  or  to  direct  an  accounting 
merely  as  an  incident  to  the  relief  prayed  for 
in  the  bill. 

"But  if  the  finality  of  this  decree  were  only 
a  question  of  doubt,  we  think  that,  in  view  of 
tbo  manner  in  which  it  was 'treated  hf  the 
court  below,  that  doubt  should  be  resolved 
in  favor  of  the  defendant.  The  decree  was  pro- 
nounced on  June  9,  1885;  on  August  14,  1886. 
the  Toledo  &  Ohio  Central  Railway  Company, 
under  leave  of  the  court,  and  without  objec- 
tion, filed  an  answer,  averring  the  ownership 
of  the  rolling  stock  to  have  been  in  the  Ohio 
Central  Railroad  Company,  and  setting  forth  in 
detail  the  manner  in  which  it  had  been  pur- 
chased and  paid  for,  and,  without  praying  in 
teims  that  the  former  decree  be  set  aside, 
asked  that  the  leases  be  rescinded  and  declared 
to  be  null  and  void;  that  the  money  and  evi- 
dences of  indebtedness  received  by  the  peti- 
tioner be  refunded;  that  the  ownership  of  the 
cars  be  decreed  to  be  in  the  defendant  as 
purchaser  under  the  foreclosure  sale;  and 
that  it  be  put  in  possession  thereof.  'A  similar 
answer,  adopting  the  allegations  of  the  other, 
was  filed  by  the  Central  Trust  Company  on 
October  1,  1886.  If  the  former  decree  were 
final,  these  answers  were  impertinent,  and 
should  have  been  stricken  from  the  files.  The 
special  master  to  whom  the  case  was  referred 
stated  in  his  report  that  the  first  contention 
related  to  the  title  to  the  property;  that  the 
order  of  reference  to  him  treated  it  as  the 
property  of  the  trustee  McOourkey;  and  that, 
in  his  opinion,  the  testimony  failed  to  sustain 
the  claims  of  the  purchaser.  Testimony  upon 
the  question  of  title  was  taken  by  both  parties 
to  the  proceeding.  In  the  opinion  of  the  court, 
too,  which  ^as  filed  September  3,  1888,  it  ia 
stated  to  have  been  'conceded  by  counsel  for 
petitioner  McGonrkey  (and,  as  this  court 
thinks,  properly  so)  that  complainant  and  the 
Toledo  &  Ohio  Central  Railway  Company  are 
not  estopped  by  anything  that  has  occurred 
during  Uie  progress  of  the  foreclosure  suit 
frum  setting  up  the  claims  they  insist  upon  in 
respect  to  said  equipment.'  In  short,  it  was 
only  in  this  court  Uiat  the  finality  of  this  decree 
was  claimed.  The  decree  entered  in  pursuance 
of  this  opinion  did  not  even  assume  to  va- 
cate the  former  decree,  but  treated  the  ti- 
tle to  the  property  as  distinct  from  the  riglit 
of  posaession;  found  the  issue  joined  in  fa- 
vor of  the  trust  company  and  the  railway 
company;  overruled  the  exceptions  of  peti- 
tioner; set  aside  the  report  of  the  special 
master;  disallowed  McGourkey's  claim;  and 
dismissed  his  petitions.  We  lay, no  stress  up- 
on the  fact  that  the  Toledo  ft'Ohio  Central 
Railway  Company  was  not  made  a  party  to 
the  proceedings  under  the  McOourkey  peti- 
tions, since,  having  purchased  the  property 
while  those  proceedings  were  pending,  at  the 
foreclosure  sale,  it  was  affected  with  notice  of 
the  Utigation." 

Other  states  which  have  adopted  this  rale 
are: 

Florida.— Griffin  v.  Orman,  9  Fla.  22;  Ow«na 

T.  liOve,  9  Fla.  826. 
Kentucky.— Tnggle  v.  Gilbert,  1  Duv.  34a 
MissiasippL— 8«a  Cook's  Heirs  t.  Bay,  4  How. 
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New  York.— Swarthont  ▼.  Curt!*,  4  N.  Y. 
415;  Chittenden  v.  Missionarr  Soc.,  8  How. 
Prac.  327;  Kane  y.  Whittlck,  8  Wend.  219; 
Johnson  ▼.  Everett,  9  Paige,  636;  Travis  t. 
Waters,  12  Johns.  COO;  Crugar  t.  Douglass.  2 
N.  Y.  671;  Tompkins  v.  Hyatt,  19  N.  Y.  534; 
King  T.  Barnes.  107  N.  Y.  645,  13  N.  B.  799; 
McKeown  v.  Officer,  127  N.  Y.  687,  28  N.  E. 
401;  Belmont  ▼.  Ponvert,  26  N.  Y.  Super.  Ct. 
693.  See,  also,  Walker  ▼.  Spencer,  86  N.  Y. 
162;  Raynor  v.  Raynor,  94  N.  Y.  248.  But 
see  MiUa  t.  Hoag,  7  Paige,  18,  Sl^  Am.  Dec. 
271;  Quackenbush  t.  Leonard,  10  Paige,  131; 
Prodace  Bank  t.  Morton,  42  N.  Y.  Super.  Ct 
472. 

Ohio.— Kelley  t.  Stanberjr,  13  Ohio,  408. 

South  Carolina.— Price  t.  Nesbit,  1  Hill,  Eq. 
445. 

Tenneaaee.— Berryhill  t.  McKee,  3  Yerg.  167. 
Compare  Meek  y.  Mathis,  1  Heisk.  534,  holding 
that  such  a  decree  is  final  in  the  sense  that  it 
cannot  be  disturbed  by  the  chancellor  after  the 
term  at  which  it  was  rendered,  but  not  final 
for  the  purposes  of  appeal.  But  see  Barton  ▼. 
Tarley,  11  Lea.  600,  explaining  Meek  t.  Ma- 
this, 1  Heisli.  534. 

Virginia.— Templeman  t.  Steptoe,  1  Munf. 
339.  Compare  Penn  t.  Chesapeake,  etc.,  B.  Co. 
(1896)  23  S.  E.  3. 

The  case  of  Kelley  ▼.  Stanbery,  13  Ohio, 
408,  la  worthy  of  our  consideration  as  It 
draws  some  fine  lines  of  distinction,  and  we 
quote  from  the  opinion  of  Read,  J.: 

"This  is  a  bill  filed  to  redeem  a  mortgage, 
for  specific  execution  of  a  contract,  to  declare 
a  trust,  and  for  an  account  of  rents  and  profits, 
in  reference  to  the  same  premises. 

'Decree  was  rendered  for  complainants,  in 
all  aspects  of  the  bill,  at  the  term  of  the  Su- 
preme Court  in  Licking  county,  1842,  and  was 
referred  to-  a  master  to  take  an  account  of 
rents  and  profits,  yaluable  lasting  improTe- 
ments,  and  the  amount  due  on  the  mortgage. 
At  the  term  of  the  Supreme  Court,  1843,  the 
cause  was  continued  on  exceptions  to  mas- 
ter's report,  and  referred  to  a  master  to  take 
an  account  of  rents  and  profits  of  the  last 
year.  The  cause  coming  up  at  the  term  of  the 
Supreme  Court,  1844,  on  master's  report,  mo- 
tion was  made  by  •  •  •  one  of  the  defend- 
ants to  open  up  the  decree  of  1842,  and  look 
to  the  original  equities;  upon  which  motion 
the  case  was  reserved  to  court  in  bank. 

"This  presents  a  preliminary  question  of 
practice,  as  to  whether  the  court  at  this  late 
period  will  entertain  a  motion  to  open  up  the 
decree  of  1842.  Counsel  for  complainants  re- 
gard the  decree  of  1842,  settling  the  equities 
of  the  cause,  as  final,  only  to  be  set  aside 
npon  petition  for  rehearing,  or  upon  review 
for  errors  of  law,  or  newly  discovered  matter 
since  former  decree. 

"The  question  depends  wholly  npon  the  fact 
whether  the  decree  of  1842  was  final  or  inter- 
locutory; and  if  final,  whether  it  was  still  un- 
der the  control  of  tlie  court  for  modification, 
correction,  or  to  be  set  aside,  as  equity  and  good 
conscience  might  require. 

"The  distinction  between  final  and  interlocu- 
tory decrees  is  oftentimes  exceedingly  nice,  yet 
of  most  important  consideration  in  practice,  as 
the  kind  of  proceeding  to  be  had  after  a  de- 
cree depoida  npon  its  character.    When  to  taka 
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appeals,  the  time  limited  for  petitions  for  re- 
hearing, or  bills  of  review,  or  whether  to  ques- 
tion the  decree  on  motion,  or  by  original  pro- 
ceeding, are  all  involved.  A  want  of  observing 
at  all  times  the  distinction  between  final  and 
interlocutory  decrees  has  induced  some  doubt 
and  uncertainty  in  practice. 

"A  decree  is  final  which  disposes  of  the  whole 
merits  of  the  cause,  and  leaves  nothing  for 
further  consideration  of  the  court.  A  decree 
is  interlocutory  which  finds  the  general  equi- 
ties, and  the  cause  is  retained  for  reference, 
feigned  issue,  or  consideration,  to  ascertain 
some  matter  of  fact  or  law,  when,  again,  it 
comes  under  the  consideration  of  the  court  for 
final  disposition.  When  no  further  action  of  , 
the  court  is  required,  it  is  final;  when  the 
cause  is  retained  for  further  action,  it  is  in- 
terlocutory. Further  decrees  and  orders  of 
the  court  sometimes  become  necessary  to  car- 
ry into  effect  the  rights  of  parties  fixed  by  final 
decree;  and  final  decrees  oftentimes  direct  an 
act  to  be  done,  as  in  case  of  specific  perform- 
ance, that  on  payment  of  the  purchase  money 
as  specified  in  the  final  decree,  the  vendor  shall 
execute  a  deed;  or,  in  case  of  redemption,  that 
on  payment  of  the  money  due,  the  mortgage 
be  canceled,  and  even  sometimes  all  the  rights 
of  the  parties  beipg  found,  and  all  the  conse- 
quences to  flow  from  a  certain  fact  having  been 
finally  determined,  a  reference  as  to  such  fact 
may  be  had  to  a  master,  and  still  the  decree 
be  finaL  The  confusion  has  sprung  up  from 
failing  to  observe  the  distinction  between  facts 
and  things  to  be  ascertained  preparatory  to 
final  decree,  and  facts  and  things  to  be  ascer- 
tained in  execution  of  final  decree.  Because  a 
final  decree  might  direct  that  certain  facts 
should  be  ascertained  in  execution  of  such  de- 
cree, it  will  not  make  it  interlocutory;  nor, 
on  the  other  hand,  because  a  decree  finds  the 
general  equities  of  the  cause,  and  reference  is 
had  to  a  master  to  ascertain  facts  prepara- 
tory to  final  disposition,  will  it  be  regarded  as 
final.  It  seldom  happens  that  a  first  decree 
can  be  final  to  conclude  the  cause,  and  yet,  in 
aU  cases,  the  general  equity  should  be  found, 
and  the  principles  laid  down  for  the  government 
of  the  master,  before  reference  had.  But  such 
decrees  are  never  held  to  be  final.  Indeed,  it  is 
remarked  by  Judce  Spencer,  in  Jaques  v.  Meth- 
odist Episcopal  Church,  17  Johns.  548,  that  no 
case  can  be  found  in  which  a  decree  directing 
a  reference  to  a  master,  or  a  feigned  issue, 
for  the  purpose  of  ascertaining  a  material  fact, 
has  been  held  final.  But  under  the  practice 
of  our  courts,  a  decree  finding  the  general  equi- 
ties of  the  case  for  the  purpose  of  reference, 
etc.,  has  been  held  final  to  support  an  appeal, 
but,  for  no  other  purpose.  In  case  of  a  final 
decree,  an  appeal  of  course  brings  up  the  whole 
merits  of  the  cause.  Proceeding  npon  the 
principle  that  a  party  may  question  the  finding 
of  the  general  equity,  he  can  appeal  from  a 
decree  which  may  possibly  dispose  of  the  case 
vritbout  the  expense  of  reference  or  further 
proceeding,  or  may  await  the  ^al  action  of  the 
court,  and  then  appeal  if  it  be  desired. 

"In  all  cases  where  the  decree  is  interlocu- 
tory, the  whole  merits  of  the  cause  are  before 
the  court  for  consideration,  and  it  is  their 
duty  to  render  such  final  decree  as  equity  and 
good  conscience,  -from  a  view  of  the  whole 
case,  may  require.    Even  final  decrees  whilst 
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tbcT  rest  in  paper,  or  before  enrollment,  are 
witUn  tiie  control  of  tbe  court  for  modification, 
alteration,  or  to  be  set  aside.  And  in  our  state, 
final  decrees  are  always  under  the  control  of 
tbe  court  during  the  term  at  which  they  were 
rendered,  tbe  term  being  bat  one  day  for  tbe 
purposes  of  justice. 

"Tbe  decree  of  1842  was  not  final,  and  the 
whole  cause  is  before  the  court,  and  we  must 
therefore  look  into  the  original  merits  and 
equities  of  the  controversy ." 

We  think  tbe  case  of  Tompldns  ▼.  Hyatt, 
19  N.  Y.  534,  above  cited,  Is  a  case  squarely 
In  point  with  the  case  at  bar  and  deserves 
especial  consideration: 

"Tbe  respondent  moves  to  dismiss  the  appeal, 
on  tbe  ground  that  the  judgment  is  not  final. 
The  action  was  brought  to  enforce  certain  al- 
leged liens  upon  real  estate  owned  by  the  de- 
fendants. The  judgment  of  tbe  special  term, 
which  was  affirmed  at  the  general  term,  directed 
the  sale  of  the  premises,  and,  as  to  one  of  tbe 
liens  for  $2,633.06  and  interest,  the  sheriff 
who  should  make  the  sale  was  to  pay  the 
rmonnt  to  the  plaintiff  out  of  tbe  proceeds. 
He  was  also  directed  to  pay  the  plaintiff  tbe 
further  sum  of  $1,500  out  of  said  proceeds, 
after  deducting  thereout  the  amount  whicb 
should  be  found  due  for  rent  and  for  the  use 
end  occupation  of  the  premises,  which  had  for 
several  years  been  in  tbe  possession  of  tbe 
plaintiff  and  of  a  party  under  whom  he  claimed; 
and  a  reference  was  ordered  to  a  person  named 
to  ascertain  tbe  amount  of  such  rent  and  of 
the  use  and  occupation,  and  several  special  di- 
rections were  given  as  to  charges  and  allow- 
ances to  be  made  upon  the  taking  of  tbe  ac- 
count. Tbe  report  was  directed  to  be  filed  with 
the  clerk  of  Westdiester  county.  Before  any 
proceedings  bad  been  bad  on  the  reference,  tbe 
defendants  brought  the  appeal.  The  land  bad 
in  the  meantime  been  sold  by  the  sheriff,  one 
of  the  appellants  being  tbe  purchaser,  for 
$5,000;  but  no  part  of  the  proceeds  bad  been 
paid  over  to  the  plaintiff. 

"None  of  tbe  cases  upon  tbe  question  wheth- 
er tbe  judgment  appealed  from  was  final  so  as 
to  be  subject  to  review  here,  are  precisely  in 
point.  In  Harris  v.  Clark  (4  How.  78),  and 
Cmgar  v.  Douglass  (Id.  215),  further  direc- 
tions were  reserved  until  the  coming  in  and 
confirmation  of  the  report  upon  the  reference. 
It  is  plain  that  those  judgments  were  not  final, 
and  it  was  so  held.  In  Swarthout  v.  Curtis 
(4  Const.  415),  which  was  a  suit  to  fore- 
dose  a  mortgage,  there  was  a  judgment  for  a 
foreclosure  and  a  reference  to  compute  the 
amount  due,  and  it  was  ordered  that  upon  the 
coming  in  and  confirmation  of  the  report,  .the 
premises  should  be  sold  and  the  purchaser  let 
into  the  possession,  and  the  complainants  were 
to  have  execution  for  the  deficiency,  and  no 
question  was  reserved.  This  court  considered 
that  the  judgment  was  not  final  under  the 
present  practice,  but  they  denied  the  motion 
to  dismiss  tbe  appeal,  on  its  being  shown  that 
the  reference  had  been  executed  and  tbe  report 
confirmed  by  the  special  term  before  the  notice 
of  appeal  was  served.  The  reasoning  of  the 
opinion  by  tbe  then  Chief  Judge  (Bronson) 
seems  to  be  decisive  of  the  present  motion. 
It  was  said  to  be  the  policy  of  the  Code  to 
allow   only   one   appeal  to   this  court  in  the 


same  cause.  Here  it  Is  obvious  that  there 
may  be  further  litigation  as  to  the  amount  of 
the  allowance  for  tbe  use  and  occupation  of  the 
premises.  Until  that  amount  is  finally  ascer- 
tained, it  wiU  not  be  completely  adjudged  to 
whom  the  entire  proceeds  of  the  premises,  tbe 
subject  of  the  controversy,  belong.  To  deter- 
mine that  question  was  one  of  the  objects  of 
the  suit,  and  while  it  remains  in  part  undecided, 
the  judgment  cannot  be  said  to  be  final.  Hoi- 
Uster  Bank  of  Buffalo  v.  Vail,  15  N.  Y.  693. 

"It  is  suggested  by  the  appellants'  counsel 
that  if  the  appeal  is  not  sustained,  the  judg- 
ment of  the  Supreme  Court  may  be  com- 
pletely executed  before  an  opportunity  will 
be  afforded  to  pwfect  another  appeal,  as  the 
sheriff  will  be  authorized  to  pay  over  the 
whole  proceeds  of  tbe  premises  on  tbe  filing 
of  the  report,  before  any  opportunity  is  afford- 
ed to  contest  it  or  to  review  the  judgment. 
This,  we  think,  is  a  matter  for  the  Supreme 
Court  to  regulate.  That  court  could,  no  doubt 
by  order,  suspend  the  payment  of  the  money 
until  an  opportunity  to  appeal  should  be  af- 
forded after  the  final  confirmation  of  the  re- 
port 

"The  motion  to  dismiss  the  appeal  must  be 
granted." 

In  Swarthont  v.  Curtis,  4  N.  Y.  415,  the 
oonrt  defined  the  policy  of  the  Code.  The 
New  York  COde  on  this  question  Is  identical 
with  ours.  The  opinion  was  written  by  Bron- 
son, O.  J.: 

"Under  tbe  former  practice  of  the  court  of 
chancery  a  decree  was  regarded  as  final  which 
reserved  no  questions,  although  a  reference  was 
directed  npon  which  questions  might  arise  to 
be  again  brought  before  the  court. 

"But  under  the  Code  of  Procedure  such  a 
decree  is  not  'a  final  determination  of  the  rights 
of  the  parties,'  for  the  purpose  of  an  appeal  to 
tbe  Court  of  Appeals. 

"Such  a  decree,  however,  becomes  final  vHth- 
in  the  meaning  of  tbe  Code,  after  the  reference 
has  been  bad  and  the  report  of  tbe  referee  has 
been  confirmed  by  the  court.  An  appeal  wiU 
then  lie  from  the  decree.    •    •    • 

"As  no  question  was  reserved,  and  nothing 
remained  to  be  done  beyond  computing  the 
amount  due  on  the  mortgage,  the  decree  was 
final  within  the  meaning  of  that  term  under 
the  former  practice,  although  questions  might 
possibly  arise  on  the  reference  which  would 
bring  the  cause  again  before  the  court.  But  we 
think  the  decree  was  not  final,  for  the  purposes 
of  an  appeal,  under  the  present  practice.  It  ia 
the  policy  of  the  Code  to  allow  only  one  ap- 
peal to  this  court  in  the  same  cause;  which 
cannot  be  brought  until  after  the  suit  is  at  an 
end  in  the  court  of  original  jurisdiction.  There 
may  be  an  appeal  to  this  court  from  'a  judg- 
ment,' which  is  defined  by  the  Code  to  be  'the 
final  determination  of  tbe  rights  of  the  parties 
in  the  action.'  *  •  •  And  when  the  appeal 
has  been  perfected,  the  clerk  is  directed  to 
transmit  to  this  court  a  certified  copy  of  'the 
judgment  roll,'  which  cannot  exist  until  after 
the  amount  of  the  recovery  has  been  ascertain- 
ed. *  *  *  But  although  the  decree,  at  th» 
time  it  was  affirmed  by  the  Supreme  Court  In 
general  term,  was  not  final  within  the  meaning 
of  the  Code,  so  as  to  authoiiae  an  appeal  to 
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this  cvnrt,  w«  think  it  became  final  when  the  ' 
referee's   report   of  the   amount  due   on   the  | 
mortgace  was  afterwards  confirmed,  and  that  I 
the  appeal  which  was  then  taken  from  the  de-  | 
cree  waa  authorized  by  law.    There  is  nndoubt-  | 
edly  ft  want  of  strict  accnracy  in  calling  the  | 
same  decree  final  at  one  time  and  not  so  at  | 
another;    bat  the  construction  which  we  bare 
given  to  the  statute  is  the  only  one  which  will 
secure  the  right  of  review,  and  at  the  same 
time  give  effect  to  the  manifest  intention  of  the 
Iiegislatare    to    abolish    the    former    practice, 
which  allowed  several  appeals  in  different  stages 
of  the  same  cause,  and  restrict  the  parties  to 
one  appeal,  to  be  brought  after  final  Judgment." 

Mills  v.  Hoag,  7  Paige  (N.  T.)  18,  31  Am. 
Dec.  271,  decided  in  1837,  reads  In  part  as 
follows: 

"The  appeal  in  tliis  cause,  if  regular,  was 
brought  in  time.  The  decree  was  final,  and  not 
interlocutory,  as  it  finally  dispo'sed  of  the  sub- 
ject of  litigation  so  far  as  the  court  was  con- 
cerned. Chief  Justice  Savage  defines  a  final 
decree  to  be  the  last  decree  which  is  necessary 
to  be  entered  to  give  to  the  parties  the  full 
and  entire  benefit  of  the  judgment  of  the  court. 
.The  decree  in  this  case  comes  within  that  defi- 
nition, as  no  further  questions  or  directions  are 
reserved  for  the  future  judgment  of  the  court. 
And  although  some  further  proceedings  are  to 
be  had  before  a  master  to  carry  into  effect  the 
decree,  all  the  consequential  directions  depend- 
ing upon  the  result  of  those  proceedings  are 
given  in  the  present  decree.  It  is  true  there 
may  be  exceptions  to  the  master's  report;  and 
in  that  case  a  further  order  of  the  court  will 
be  necessary  to  dispose  of  those  exceptions. 
But  a  decree  is  not  the  less  final  in  its  nature 
because  some  future  orders  of  the  court  may 
possibly  become  necessary  to  carry  such  final 
decree  into  effect.  Thg  usual  decree  in  mort- 
gage cases  *  *  *  is  a  final  decree  as  be- 
tween the  complainant  and  the  defendants,  and 
is  constantly  enrolled  as  such;  although  the 
master's  report  of  the  sale  and  distribution  may 
be  excepted  to  if  it  is  erroneous,  and  it  may 
require  a  subsequent  order  of  the  court  to  dis- 
pose of  the  questions  which  may  thus  arise." 

The  case  of  Gray  v.  Ames,  220  HI.  261,  77 
N.  E.  219,  is  also  r^orted  In  5  Ann.  Cas.  174. 
In  a  note  following  the  case  the  editor  of 
Ann.  Cases  has  con^iled  and  clasaified  a  very 
comprehensive  list  of  authorities  from  which 
we  obtained  many  citations  herein  used. 
This  case  is  squarely  in  point.  We  quote 
from  the  statement  of  facts  and  the  opinion: 

"On  September  2,  1888,  appellee  filed  her 
bin  in  the  superior  court  of  Cook  county, 
against  appellant,  for  the  specific  performance 
of  a  contract,  by  the  terms  of  which  the  appel- 
lee agreed  to  convey  to  appellant  a  certain  stock 
of  goods  in  the  dty  of  Peoria  in  exchange  for 
a  house  and  lot  in  the  city  of  Chicago.  The 
specific  terms  of  the  contract  and  the  facts  as 
they  appeared  upon  the  hearing  are,  in  otir 
■view  of  the  case,  immaterial  in  its  considera- 
tion. After  the  bill  was  filed,  and  before  the 
hearing,  appellee  sold  the  stock  of  goods  at 
public  auction,  and  the  net  proceeds  of  the 
same  amounted  to  |293.30,  which  she  claimed 
to  hold  for  appellant.    During  a  portion  of  the 
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time  pending  the  hearing  she  also  was  In  pos- 
session of  the  real  estate  in  question.  Upon 
issue  being  joined  the  case  was  referred  to  a 
master  to  take  the  evidence  and  report  the 
same,  together  with  his  conclusion  of  law  and 
fact.  His  report  was  in  favor  of  appellee  and 
recommended  a  decree  in  accordance  with  the 
prayer  of  the  bill.  EJxceptions  filed  to  the  re- 
port were  overruled,  and  on  June  20,  1902,  a 
decree  was  entered  which  found  that  the  ap- 
pellee was  entitled  to  a  conveyance  of  the  prem- 
ises from  appellant,  by  a  good  and  sufficient 
warranty  deed,  upon  appellee  delivering  to  ap- 
pellant a  warehouse  receipt  for  a  piano  and 
desk  included  in  the  contract,  with  these  fur- 
ther provisions:  'Also  the  net  proceeds  of  the 
sale  of  the  personal  property  described  in  said 
contract,  amounting  to  the  sum  of  $293.30,  less 
whatever  amount  may  be  found  to  be  due  the 
complainant  upon  an  accounting.  The  court 
doth  further  find  that  said  complainant  is  enti- 
tled to  an  accounting  with  the  defendant  for 
rents  and  profits  of  the  said  real  estate  from 
and  after  August  11,  1898,  except  during  such 
time  as  the  same  was  occupied  by  the  com- 
plainant, less  whatever  amount  the  defendant  is 
entitled  to  retain  under  said  contract  for  taxes 
and  interest  paid  by  him  upon  the  incumbrance, 
and  the  reasonable  cost  of  such  proper  and  nec- 
essary repairs  as  the  defendant  may  have  caus- 
ed to  be  made  to  said  premises  since  August 
11,  1898.'  The  decree  then  referred  the  cause 
back  to  the  master  to  state  the  account.  The 
appellant  prayed  an  appeal  from  that  decree, 
but  subsequently  abandoned  it  upon  the  ground 
that  it  was  not  finaL" 

On  this  statement  of  tacts,  ^nikln,  J., 
says: 

"The  points  raised  by  this  appeal  turn  upon 
the  question  as  to  whether  or  not  the  decree 
entered  on  June  20,  1902,  was  final.  •  •  • 
The  decree  of  Jane,  1902,  provided  that  appel- 
lee was  entitled  to  the  relief  as  prayed  in  her 
bill,  and  directed  that  conveyance  of  the  real 
estate  in  question  should  be  made  by  appellant 
upon  the  delivery  to  him  of  the  warehouse  re- 
ceipt for  the  piano  and  desk,  and  that  further 
payment  be  made  to  him  of  the  $298.30,  the 
proceeds  of  the  sale  of  personal  property,  less 
certain  amounts  to  be  thereafter  ascertained, 
and  the  cause  was  referred  to  a  master  to  as- 
certain these  amounts.  While  it  is  true  the 
basis  upon  which  the  account  was  to  be  stated 
was  stated  in  that  decree,  yet  it  was  impossi- 
ble, from  the  very  nature  of  the  unascertained 
account,  to  fully  and  definitely  decree  an  abso- 
lute specific  performance  of  the  alleged  con- 
tract. The  decree  was  not  complete  in  itself, 
and  required  further  judicial  action  on  the  part 
of  the  chancellor  to  give  it  effect  to  grant  the 
relief  sought.  The  reference  to  the  master  was 
not  for  the  purpose  of  executing  or  carrying 
out  the  decree,  but  to  ascertain  facts  upon 
which  the  final  decree  was  to  be  based.  If 
no  other  action  had  been  taken  after  the  rendi- 
tion of  that  decree  it  woul,d  have  been  of  no 
avail  to  appellee.  She  could  not  have  enforced 
it,  because  it  was  not  complete  in  itself.  In 
other  words,  it  did  not  determine  all  of  the 
equities  in  the  case,  but  left  some  of  them  to 
be  subsequently  judicially  determined  upon  the 
master's  statement  of  the  account.    The  oiig^ 
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inal  decree  was  therefore  Interloentory,  and  not 
final,  and  the  appellant  was  not  required  to  ap- 
peal from  It.  Caswell  v.  Comstock,  0  Mich.  391; 
13  Am.  &  Bng.  Encyc.  of  Law  (2d  Ed.)  31,  and 
cases  cited  under  note  2." 

"In  this  case  it  appears  that  Landburg 
brought  in  the  superior  conrt  an  action  of  ac- 
count against  Anderson,  alleging  that  from 
May  1,  1886,  to  May  1,  1887,  he  and  Ander- 
son were  partners.  Anderson  appeared  and 
filed  a  plea  denying  the  partnership;  issue  hav- 
ing been  joined  upon  this,  the  cause  was  tried 
by  a  jury,  who  returned  a  verdict  for  the  plain- 
tiff, upon  which  the  court  ordered  the  defend- 
ant, Anderson,  to  account  as  a  partner,  and 
appointed  Penoyer  L.  Sherman  auditor,  to  hear 
and  adjust  the  accounts  between  the  parties 
and  to  make  report  to  the  court  From  this 
order  Anderson  has  appealed.  In  the  action  of 
account,  which  has  almost  entirely  fallen  into 
desuetude,  the  order  to  account  is  merely  in- 
teriocutory,  not  final,. and  is  therefore  not  an 
appealable  order.  Lee  v.  Abrams,  12  111.  110- 
116;  Bacon's  Abridgment,  'Accompt';  Beitter 
et  al.  V.  Zeigler,  1  Penrose  A  Watts,  136;  Qes- 
sell's  Appeal,  84  Penn.  St  238.  The  appeal 
will  therefore  be  dismissed."  Anderson  ▼. 
Lundburg,  41  HI.  App.  248. 

"A  decree  which  leaves  unsettled  the  equities 
relating  to  two  items  of  account  as  to  which 
a  reference  is  ordered,  is  not  final,  although 
it  ascertains  and  determines  all  the  other  equi- 
ties of  the  case."  Gamer  v.  Prewitt  32  Ala.  13. 
'  "Where  the  plaintiff  sued  the  representatives 
of  the  defendant  who  had  been  his  agent  for 
a  settlement  of  accounts,  and  prayed  that  they 
might  be  'ordered  to  deliver  over  all  of  said 
claims,  and  to  convey  said  lands,  and  to  make 
such  further  account  of  the  said  business  as 
justice  may  require,'  etc.,  there  was  a  decree 
establishing  the  right  of  the  plaintiff  to  the 
lands,  debts,  claims,  etc.,  embraced  in  the  re- 
port (of  auditors),  and  decreeing  'that  the  de- 
fendants should  convey  the  lands  and  band  over 
the  evidences  of  debt  etc.  (mentioning  them 
specifically),  but  reserving,  for  the  further 
consideration  of  the  court  at  its  next  term,  so 
much  of  said  report  as  finds  |1,151.43  due  to 
plaintiff;'  the  decree  then  ordered  that  the 
costs  be  paid  equally  by  both  parties;  held, 
that  the  decree  was  a  final  one,  and  could  not 
at  a  subsequent  term,  be  reached  except  by  mo- 
tion to  set  aside  and  vacate  it  Where  the  de- 
cree decides  the  right  to  the  property  in  con- 
test and  directs  it  to  be  delivered  up  by  the 
defendant  to  the  plaintiff,  or  directs  it  to  be 
sold,  or  directs  the  defendant  to  pay  a  certain 
sum  of  money  to  the  plaintiff,  and  the  plaintiff 
is  entitied  to  have  such  decree  immediately 
carried  into  execution,  the  decree  must  be  re- 
garded as  a  final  one,  to  that  extent  and  au- 
thorizes an  appeal,  although  so  much  of  the 
bill  is  retained  as  is  necessary  for  the  purpose 
of  adjusting,  by  further  decree,  the  accounts 
between  the  parties  pursuant  to  the  decree 
passed."    Merle  v.  Andrews,  4  Tex.  200. 

"The  character  of  a  judgment  must  he  tested 
by  its  operation  on  the  objects  sought  to  be 
attained  by  the  proceeding.  If  the  cause  be 
determined  on  its  merits;  if  the  rights  contro- 
verted between  the  parties  be  settied;  the  de- 
cree will  be  final,  although  ulterior  proceedings 
to  carry  the  judgment  into  effect  may  be  r«- 
qnired."    Camion  t.  Hemphill,  7  Tax.  184. 


"Held,  that  according  to  the  act  of  the  Gen- 
eral Assembly,  regulating  the  practice  of  the 
circuit  courts  in  cases  in  chancery,  a  party  is 
not  entitied  to  an  appeal,  unless  upon  a  final 
decision,  order,  or  decree.  And  that  where  the 
decree  affirms  that  the  conveyance  of  certain 
slaves  is  a  mortgage,  and  that  the  complainant 
has  a  right  to  redeem  onder  it  and  directs  the 
master  in  chancery  to  take  an  account  and 
make  report  to  the  next  term  of  the  court  these 
facts  clearly  show  that  the  decree  is  merely  in- 
terlocutory, and  not  final  or  conclusive  between 
the  parties;  and  the  appeal  will  be  dismissed 
for  want  of  jurisdiction."  Johnson's  Bx'r  v. 
Clark,  4  Ark.  235. 

"A  final  decision,  order,  or  decree,  in  a  cause 
is  the  final  sentence  of  the  court  pronounced 
on  hearing  and  understanding  all  the  points  in 
issue  and  determining  the  rights  of  all  the  par- 
ties in  the  suit  according  to  equity  and  good 
conscience.  Hinde's  Practice,  429.  Where  ref- 
erences to  the-  master  are  necessary  to  ascer- 
tain facts  upon  which  the  decree  must  be  found- 
ed, as  in  cases  of  account  or  questions  of  titie, 
the  decree  is  always  interlocutory.  2  Mad.  Ch. 
456.  The  case  is  dismissed  for  want  of  juris- 
diction."   Gaines  v.  Patton,  8  Ark.  67. 

"A  decree  in  favor  of  the  plaintiff  for  the  ti'- 
Ue  and  possession  of  land  and  improvements, 
and  ordering  a  reference  to  a  master  to  ascer- 
tain the  necessity  and  value  of  repairs  put  upon 
them  by  the  defendant  for  which  he  claims 
compensation,  is  not  a  final  decree  from  which 
an  appeal  can  be  taken."  Fitzpatrick  v.  Phil- 
Ups,  41  Ark.  85. 

"A  decree  is  not  final  which  directs  a  refer- 
ence to  a  master  or  other  officer  to  do  what  tiie 
court  but  for  its  power  to  make  such  refer- 
ence, would  itself  have  to  do  before  it  could 
decide  the  case."  Caswell  v.  Comstock,  6  Mich. 
391. 

"A  decree  in  chancery,  which  consists  in  part 
of  a  reference  to  a  commissioner  to  take  an 
account  between  the  parties,  is  not  a  final  de- 
cree, and  an  appeal  cannot  be  taken  therefrom 
to  the  Supreme  Court.  The  practice  of  making 
such  decrees  final  in  form,  in  anticipation  of 
the  commissioner's  report,  is  objectionable,  and 
should  be  discontinued." 

"A  decree  is  not  final,  although  it  declares 
the  principles  on  which  the  court  means  to 
act  in  all  its  future  doings  in  the  cause,  unless 
it  also  adjudicates  upon,  and  fixes,  the  rights 
of  parties  so  that  it  can  be  carried  Into  effect 
without  further  inquiry  as  to  their  rights  and 
liabilities.  When  such  a  decree  declared  that 
there  ought  to  be  a  specific  performance,  but 
does  not  fix  its  terms  nor  direct  either  party 
to  do  any  act  and  requires  further  inquiry  as 
to  titie  and  incumbrances  and  an  accounting, 
all  of  which  are  necessary  to  determine  the 
terms  and  conditions  of  performance,  it  will  be 
held  to  be  interlocutory,  and  not  to  conclude 
the  parties  from  further  litigating  their  rights 
on  a  final'  hearing.  The  practice  of  inserting 
in  orders  preliminary  directions  and  abstract 
rulingp  on  future  contingencies  condemned  as 
leaduig  to  confusion."  Patterson  v.  Hopkins. 
23  Mich.  641. 

We  will  now  consider  some  of  the  leading 
authoriUes  whichi  appear  to  sappoit  the  coa- 
tentions  of  tbe  defendant: 
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''Where  there  are  two  or  more  separate  and 
iiidepeiideiit\  canaea  of  action  in  a  giren  case, 
there  may  be  aa  many  separate  and  distinct 
final  judgments  therein.  In  such  a  case,  even 
in  juriadlctions  where  terms  of  court  are  pre- 
served, the  lapse  of  the  term  will  not  deprive 
the  conrt  of  jurisdiction  of  the  cause,  but  sim- 
ply of  the  judgment  which  was  rendered  dur- 
ing such  term,  if  it  was  a  final  judgment.  In 
this  jnriadiction,  by  reason  of  section  4186,  Code 
1916,  there  are  no  terms  of  conrt  except  for 
jury  trials,  and  a  judgment  which  disposes  of 
all,  or  one  or  more,  of  the  separate  and  inde- 
pendent causes  of  action  in  the  case  becomes  a 
final  judgment  upon  its  rendition  and  entry, 
in  the  sense  that  the  same  passes  from  tiie 
further  control  of  the  court,  and  except  a  de- 
fault judgment  (section  4227,  Code  1915)  and 
an  irregularly  entered  judgment  (section  4230, 
Code  1915),  and  except  for  snch  purposes  as 
an  courts  always  retain  control  over  their  jndg- 
ments.  A  'final  decree'  is  one  which  dispose* 
of  the  case  or  a  distinct  branch  thereof.  It  is 
one  which  either  terminates  the  action  itself, 
or  decides  some  matter  litigated  by  the  par- 
ties, or  operates  to  divest  some  right,  in  such 
manner  as  to  put  it  out  of  the  power  of  the 
court  making  the  same  after  the  expiration  of 
the  term  to  place  the  parties  in  their  original 
condition."  Fallen  t.  Fallen,  21  N.  M.  212, 
153  Pac.  294. 

"A  decree  is  final  which  disposes  of  every 
matter  of  contention  between  the  parties  ex- 
cept as  to  the  amount  of  one  item  and  refers 
the  case  to  a  master  to  ascertain  that."  Hill  v. 
Chicago  &  E.  R.  R.  Co.,  140  U.  S.  6^  11  Sup. 
Ct  690,  35  L.  Bd.  381. 

"A  decree  dismissing  a  bill  with  costs  is  a 
final  decree,  although  the  costs  be  afterwards 
taxed  and  decree  entered  for  the  costs."  Fow- 
ler V.  Hamill,  139  U.  S.  549,  11  Sup.  Ct  663, 
86  L.  Bd.  266. 

"The  question  upon  the  motion  to  dismiss 
is  whether  this  is  a  final  decree,  within  the 
meaning  of  the  acts  of  Congress.  Undoubtedly, 
it  is  not  final,  in  the  strict,  technical  sense  of 
that  term.  Bat  this  conrt  has  not  heretofore 
understood  the  words  *final  decrees'  in  this 
strict  and  technical  sense,  but  has  given  to  them 
a  more  liberal,  and,  as  we  think,  a  more  rea- 
aonable,  construction,  and  one  more  consonant 
to  the  intention  of  the  Legislature.  In  the  case 
of  Whiting  V.  Bank  of  the  United  States,  13 
Peters,  15,  it  was  held  that  a  decree  of  fore- 
doanre  and  sale  of  mortgaged  premises  was  a 
final  decree,  and  the  defendant  entitled  to  bis 
appeal  without  waiting  for  the  return  and  con- 
firmation of  the  sale  by  a  decretal  order.  And 
this  decision  is  placed  by  the  court  upon  the 
ground  that  the  decree  of  foreclosure  and  sale 
was  final  upon  the  merits,  and  the  ulterior  pro- 
ceedings but  a  mode  of  executing  the  original 
decree.  The  same  rule  of  construction  was  act- 
ed on  in  the  case  of  Michaud  et  al.  v.  Girod  et 
al.,  4  Howard,  503.  The  case  before  us  is  a 
stronger  one  for  an  appeal  than  the  case  last 
mentioned.  For  here  the  decree  not  only  de- 
ddes  the  title  to  the  property  in  dispute,  and 
annuls  the  deeds  under  which  the  defendants 
claim,  but  also  directs  the  property  in  dispute 
to  be  delivered  to  the  complainant,  and  awards 
execution.  And  according  to  the  last  paragraph 
in  the  decree,  the  bill  is  retained  merely  for  the 
purpose  of  adjusting  die  accoaats  referred  to 
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the  master.  In  all  other  respects,  the  whole  of 
the  matters  brought  into  controversy  by  the 
bill  are  finally  disposed  of  as  to  all  of  the  de- 
fendants, and  the  bill  as  to  them  is  no  longer 
pending  before  the  court,  and  the  decree  wliich 
it  passed  could  not  have  been  afterwards  recon- 
sidered or  modified  in  relation  to  the  matters 
decided,  except  upon  a  petition  for  a  rehearing, 
within  the  time  prescribed  by  the  rules  of  this 
court  regulating  proceedings  in  equity  in  the 
dreait  courts.  If  these  appellants,  therefore, 
must  wait  nntil  the  aocoonts  are  reported  by 
the  master  and  confirmed  by  the  court,  they  will 
be  subjected  to  irreparable  injury.  For  the 
lands  and  alaves  which  they  claim  will  be  tak- 
en out  of  their  poasesrion  and  sold,  and  the 
proceeds  distributed  among  the  creditors  of  the 
bankrupt,  before  they  can  have  an  opportunity 
of  being  heard  in  tiiis  conrt  in  defense  of  their 
rights.  We  think,  upon  sound  principles  of  con- 
struction, as  well  as  npon  the  authority  of  the 
cases  referred  to,  that  such  is'  not  the  meaning 
of  the  acta  of  Congress.  And  when  the  decree 
decides  the  right  to  the  property  in  contest,  and 
directs  it  to  be  delivered  up  l>y  the  defendant 
to  the  complainant,  or  directs  it  to  be  sold, 
or  directs  the  defendant  to  pay  a  certain  sum 
of  money  to  the  complainant,  and  the  complain- 
ant is  entitled  to  have  snch  decree  carried  im- 
mediately into  execution,  the  decree  mnst  be 
regarded  as  a  final  one  to  that  extent,  and 
authorizes  an  appeal  to  this  conrt,  although  so 
much  of  the  bill  is  retained  in  tlie  circuit  court 
as  is  necessary  for  the  purpose  of  adjusting  by 
a  further  decree  the  accounts  between  the  par- 
ties pursuant  to  the 'decree  passed. 

"This  rule,  of  course,  does  not  extend  to' 
cases  where  money  is  directed  to  l>e  paid  into 
conrt,  or  property  to  be  delivered  to  a  receiv- 
er, or  property  held  in  trust  to  be  delivered 
to  a  new  trustee  appointed  by  the  court,  or  to 
cases  of  a  like  description.  Orders  of  that  kind 
are  frequently  and  necessarily  made  in  the 
progress  of  a  cause.  But  they  are  interlocu- 
tory only,  and  Intended  to  reserve  the  sub- 
ject-matter in  dispute  from  waste  or  dilapida- 
tion, and  to  keep  it  within  the  control  of  the 
conrt  until  the  rights  of  the  parties  concerned 
can  be  adjudicated  by  a  final  decree.  The 
case  before  us,  however,  comes  within  the  mie 
above  stated,  and  the  motion  to  dismiss  is  there- 
fore overruled.  We,  however,  feel  It  our  duty 
to  say  that  we  cannot  approve  of  the  manner 
in  which  this  case  has  been  disposed  of  by  the 
decree.  In  limiting  the  right  of  appeal  to  final 
decrees,  it  waa  obviously  the  object  of  the  law 
to  save  the  unnecessary  expense  and  delay  of 
repeated  appeals  in  the  same  suit;  and  to  have 
the  whole  case  and  every  matter  in  controversy 
in  it  decided  in  a  single  appeal.  In  this  respect 
the  practice  of  the  United  States  chancery 
courts  differs  from  the  English  practice.  For 
appeals  to  the  House  of  Iiords  may  be  taken 
from  an  interlocutory  order  of  the  Chancellor, 
which  decides  a  right  of  property  in  dispute; 
and  therefore  there  is  no  irreparable  injury  to 
the  party  by  ordering  his  deed  to  be  canceled, 
or  the  property  he  holds  to  be  delivered  up, 
because  he  may  immediately  appeal  and  the  ex- 
ecution of  the  order  is  suspended  until  the  deci- 
sion of  the  appellate  court.  But  the  case  ia 
otherwise  in  the  courts  of  the  United  States, 
where  the  right  to  appeal  is  by  law  limited  to 
final  decrees.    And  if,  by  an  interlocutory  «r- 
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der  or  decree,  lie  !a  reqnlred  to  deliver  up  prop- 
erty which  he  claims,  or  to  pay  money  which 
he  denies  to  be  due,  and  the  order  immediately 
carried  into  execution  by  the  circuit  court,  his 
right  of  appeal  is  of  very  little  value  to  him, 
and  he  may  be  ruined  before  he  is  permitted  to 
avail  himself  of  the  right.  It  is  exceedingly 
important,  therefore,  that  the  circuit  courts  of 
the  United  States,  in  framing  their  interlocutory  I 
orders,  and  in  carrying  them  into  execution, 
should  keep  in  view  the  difference  between  the 
right  of  appeal  as  practiced  in  the  English  | 
chancery  jurisdiction  and  as  restricted  by  the 
act  of  Congress,  and  abstain  from  changing 
unnecessarily  the  possession  of  property,  or 
compelling  the  payment  of  money  by  an  inter- 
locutory order. 

"Cases,  no  doubt,  sometimes  arise,  where  the 
purposes  of  Justice  require  that  the  property  in 
controversy  should  be  placed  in  the  hands  of 
a  receiver,  or  a  trustee  be  changed,  or  money 
be  paid  into  court,  But  orders  of  this  descrip- 
tion stand  upon  very  diCFerent  principles  from 
the  interlocutory  orders  of  which  we  are  speak- 
ing. In  the  case  before  us,  for  example,  it 
would  certainly  have  been  proper,  and  entirely 
consistent  with  chancery  practice,  for  the  Cir- 
cuit Court  to  have  announced  in  an  interlocu- 
tory order  or  decree  the  opinion  it  had  formed 
as  to  the  rights  of  the  parties,,  and  the  decree 
it  would  finally  pronounce  upon  the  titles  and 
conveyances  in  contest.  But  there  could  be  no 
necessity  for  passing  immediately  a  final  decree 
annulling  the  conveyances,  and  ordering  the 
property  to  be  delivered  to  the  assignee  of  the 
bankrupt.  The  decree  upon  these  matters 
bight  and  ought  to  have  awaited  the  master's 
report;  and  when  the  accounts  were  before  the 
court,  then  every  matter  in  dispute  might  have 
been  adjudicated  in  one  final  decree;  and  if  ei- 
ther party  thought  himself  aggrieved,  the  whole 
matter  would  be  brought  here  and  decided  in 
one  appeal,  and  the  object  and  policy  of  the  acts 
of  Congress  upon  this  subject  carried  into  ef- 
fect. These  remarks  are  not  made  for  the  pur- 
pose of  censuring  the  learned  judge  by  whom 
this  decree  was  pronounced;  but  in  order  to 
call  the  attention  of  the  circuit  .courts  to  an 
inconvenient  practice  into  which  some  of  them 
have  sometimes  fallen,  and  which  is  regarded 
by  this  court  as  altogether  inconsistent  with 
the  object  and  policy  of  the  acts  of  Congress 
in  relation  to  appeals,  and  at  the  same  time 
needlessly  burdensome  and  expensive  to  the 
parties  concerned,  and  calculated,  by  successive 
appeals,  to  produce  great  and  unreasonable  de- 
lays in  suits  in  chancery.  For  it  may  well  hap- 
pen that,  when  the  accounts  are  taken  and  re- 
ported by  the  master,  this  case  may  again  come 
here  upon  exceptions  to  his  report,  allowed  or 
disallowed  by  the  Circuit  Court,  and  thus  two 
appeals  made  necessary,  when  the  matters  in 
dispute  could  more  conveniently  and  speedily, 
and  with  less  expense,  have  been  decided  in 
one." 

Forgay  t.  Conrad,  6  How.  201,  12  L.  Ed. 
404. 

The  statute  under  consideration  in  tbe 
foregoing  case  is  a  part  of  section  2,  Session 
II,  chapter  40,  1803,  V.  S.  Statutes  at  Large, 
vol.  2,  p.  244,  dealing  with  the  right  of  ap- 
peal: 


"•  •  •  And  that  from  all  final  judgments 
or  decrees  rendered  or  to  be  rendered  in  any 
circuit  court,  or  in  any  district  court  acting  as 
a  circuit  court,  in  any  cases  of  equity,  of  ad- 
miralty and  maritime  jurisdiction,  and  of  prize 
or  no  prize,  an  appeal  where  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  sum  or 
value  of  two  thousand  dollars,  shall  be  allowed 
to  the  Supreme  Court  of  the  United  States, 
and '  that  upon  such  appeal,  a  transcript 
of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  of  what  kind  soever  in  the 
cause,  shall  be  transmitted  to  the  said  Supreme 
Court    •    •    •" 

Construing  the  above  statute,  and  approv- 
ing the  opinion  in  Forgay  v.  Conrad,  supra, 
the  Supreme  Court  of  the  United  States,  in 
Dean  v.  Nelson,  7  Wall.  842,  19  L.  Ed.  94, 
says: 

"We  are  asked  to  dismiss  the  (^peal  in  this 
cause,  on  the  ground  that  the  decree  from  which 
it  was  taken  was  not  final.  On  looking  into  the 
record,  we  find  that  the  controversy  related  to 
the  ownership  and  transfer  of  204  shares  of 
the  stock  of  the  Memphis  Gaslight  Company, 
and  to  the  rights  of  the  parties  under  contract 
relating  to  the  purchase,  sale,  and  transfer  of 
the  stock.  The  decree  directs  that  Dean,  the 
defendant  below  and  appellant  here,  transfer 
forthwith  upon  the  books  of  the  company  194 
shares  of  the  stock,  to  one  of  the  plaintiffs  be- 
low, who  are  appellees  here,  and  10  shares  to 
another.  It  directs,  further,  that  account  be 
taken  and  stated  as  to  the  amount  paid  and  to 
be  paid  for  the  stock,  and  as  to  dividends  ac- 
crued and  to  be  credited  under  the  contracts 
between  tbe  parties.  This  decree  was  rendered 
on  the  12th  of  March,  1868,  and  appeal  was 
allowed  on  the  same  day;  the  bond  was  given 
on  the  23d.  *  •  •  So  far  as  the  court  below 
was  concerned,  the  decree  in  the  case  deter- 
mined the  principal  matter  in  controversy  be- 
tween the  parties.  And  since  the  decree  could 
not  be  changed  except  through  a  new  and  dis- 
tinct proceeding,  it  determined  that  matter 
finally.  Why,  then,  must  it  not  be  regarded  aa 
a  final  decree  within  the  meaning  of  the  acts 
of  Congress  providing  for  appeals?  The 
eighth  rule  of  practice  to  which  we  have  refer- 
red certainly  regards  such  a  decree  as  that  now 
uiider  consideration  as  final  in  respect  to  the 
act  to  be  performed.  But  it  is  insisted  that  this 
court  has  held  that  no  decree  which  does  not 
completely  dispose  of  the  whole  cause  is  final, 
and  that  this  decree,  though  disposing  com- 
pletely of  the  controversy  as  to  the  ownership 
of  tbe  stock,  is  not  final,  because  it  directs  cer- 
tain accounts  to  be  taken.  It  is  true  that  this 
court  has  always  desired  that  appeals  be  taken 
only  from  decrees  which  are  not  only  final  but 
complete;  and  has,  upon  one  occasion,  at  least, 
directed  the  attention  of  the  circuit  courts  to 
the  expediency  and  importance  of  refraining 
from  making  final  decree  on  any  part  of  a 
cause,  however  important,  until  prepared  to 
dispose  of  it  completely.  Such  a  course  would, 
undoubtedly,  save  much  inconvenience,  -both  to 
the  circuit  courts  and  this  court,  and  diminish 
largely  the  expense  of  litigation  to  suitors.  And 
it  may  be  true,  that  under  the  influence  of  these 
considerations  the  degree  of  finality  essential 
to  the  right  of  appeal  has  been  sometimes  push- 
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ed  qnito  to  tlie  limit  of  eonatmetion.  Bat  we 
think  that  the  current  of  decisions  fully  sos- 
tains  the  rule  laid  down  by  the  late  Chief  Jus- 
tice in  the  case  of  Forgay  r.  Conrad,  and  which 
we  again  declare  in  his  own  lang:uage:  'When 
the  decree  decides  the  right  to  the  property  in 
contest,  and  directs  it  to  be  delivered  up  by  the 
defendant  to  the  complainant,  or  directs  it  to 
be  sold,  or  directs  the  defendant  to  pay  a  cer- 
tain sum  of  money  to  the  complainant,  and  the 
complainant  is  entitled  to  have  such  decree 
carried  immediately  into  execution,  the  decree 
mast  be  regarded  as  a  final  one  to  that  extent, 
and  authorizes  an  appeal  to  this  court,  although 
so  much  of  the  bill  is  retained  in  the  circuit 
court  as  is  necessary  for  the  purpose  of  adjust- 
ing by  further  decree  the  accounts  between 
the  parties  pursuant  to  the  decree  passed.' 
The  reasoning  in  the  case  just  cited  fully  vindi- 
cates this  rule,  in  our  judgment,  as  a  sound  con- 
struction of  the  acta  of  Congress  relating  to 
appeals,  and  is  sustained  by  the  authority  of 
several  decisions.  Ray  v.  Law,  3  Cranch,  179; 
Whiting  V.  Bank  U.  S.,  13  Pet.  6;  Michaud  v. 
Oirod,  4  How.  506;  Orchard  v.  Hughes,  1  Wall. 
73,  17  L«w  Ed.  560;  MiL  and  Minn.  B.  Co.  t. 
Sontter,  2  WaU.  440, 17  Law  Ed.  860;  Withen- 
buiT  ▼•  tr.  8..  5  Wall.  821,  18  Law  Ed.  613. 
And  it  is  quite  dear  that  the  appeal  under  con- 
sideration is  within  this  rule.  The  decree  for 
which  it  was  taken  decided  the  right  to  the 
property  in  contest,  directed  it  to  be  delivered 
by  defendant  to  complainant  by  transfer,  enti- 
tled the  complainant  to  have  the  decree  carried 
immediately  into  execution,  leaving  only  to  be 
adjusted  accounts  between  the  parties  in  pur- 
suance of  the  decree  settling  the  question  of 
ownership.  It  follows  that  the  motion  to  dis- 
miss must  be  denied." 

"  ♦  •  ♦  Counsel  do  not  seem  to  have  a 
clear  notion  as  to  whether  the  order  of  January 
17th  or  that  of  January  31st  is  the  one  from 
wliich  the  appeal  may  be  taken.  The  whole 
proceeding  in  the  court  below  seems  to  have 
been  conducted  by  piecemeal.  We  are  of  the 
opinion  that  the  time  within  which  an  appeal 
may  be  taken  began  to  run  from  the  date  of  the 
final  order  in  the  proceeding,  namely,  from  Jan- 
uary 81st.  It  was  only  upon  the  entry  of  this 
order  that  the  parties  to  the  controversy  could 
ascertain  what  their  rights  were  as  declared 
by  the  court.  The  proceedings  had  and  orders 
made  up  to  that  time  were  intermediate,  and, 
like  the  proceedings  and  orders  upon  the  trial 
of  an  action,  were  merely  the  successive  steps 
in  the  hearing  which  resulted  in  the  final  order 
or  judgment  determining  the  rights  of  the  par- 
ties. Having  reached  this  conclusion,  it  is  nec- 
essary to  decide  whether  this  order  is  a  final 
judgment  within  the  meaning  of  the  first  sub- 
division of  section  1722,  or  whether  it  is  an  or- 
der 'giving  directions  with  respect  to  a  receiv- 
ership,' and  falls  in  the  list  of  orders  enumer- 
ated in  the  second  subdivision  of  that  section. 
If  it  falls  within  the  first  category,  an  appeal 
win  lie  witMn  one  year,  under  the  first  sub- 
division of  section  1723;  otherwise  the  second 
subdivision  of  the  latter  section  applies,  and 
the  time  for  appeal  has  long  since  elapsed.  It 
win  be  noticed  that  the  language  of  the  first 
subdivision  is  'from  a  final  judgment  in  an  ac- 
tion or  special  proceeding,'  and  not  'from  the 
final  judgment,'  etc.  •  •  •  'Pbe  order  of  Jan- 
nary  3l8t  was,  in  effect,  a  final  judgment,  mak- 


ing disposition  of  the  branch  of  the  case  touch- 
ing the  receivership,  and  as  such,  we  tbinic,  an 
appeal  wiU  lie  therefrom  at  any  time  within  one 
year  from  the  date  of  its  entry.  'A  final  judg- 
ment is  not  necessarily  the  last  one  in  an  ac- 
tion. A  judgment  that  is  conclusive  of  auy 
question  in  a  case  is  final  on  that  question.  The 
Code  provides  for  an  appeal  from  a  final  judg- 
ment, not  from  the  final  judgment  in  an  action.' 
Sharon  v.  Sharon,  67  Cal.  185,  7  Pac  456,  CS5, 
8  Pac.  700.  Tliis  case  was  an  action  for  a  di- 
vorce. Pending  the  action  an  order  was  made 
granting  the  plaintiff  alimony  and  counsel  fees. 
The  defendant  appealed.  On  motion  to  dismiss 
the  appeal  the  court  held  the  order  appealable 
under  the  statute  granting  the  right  of  appeal 
from  a  final  judgment.  The  same  conclusion 
was  announced  by  this  court,  and  the  case  of 
Sliaron  v.  Sharon  approved,  in  the  case  of  In 
re  Finkelstein,  13  Mont  427,  34  Pac.  847,  and 
in  State  ex  rel.  Nixon  v.  District  Court,  14 
Mont  396,  40  Pac.  66.  The  order  under  con- 
sideration, being  in  form  and  effect  a  final  judg- 
ment, is  entirely  analogous  to  an  order  award- 
ing alimony  and  counsel  fees  in  divorce  cases. 
The  following  cases  involving  questions  touch- 
ing the  character  and  appealability  of  similar 
orders  are  in  point,  and,  we  think,  conclusive: 
Tuttie  v.  Clafiin,  31  C.  C.  A.  419,  88  Fed.  122; 
Daniels  v.  Daniels,  9  Colo.  133,  10  Pac  657; 
Chandler  v.  Cushing-Young  Shingle  Co.,  13 
Wash.  88,  ^  Pac.  549;  Hecht  v.  Hecht,  28 
Ark.  9S2;  Tmatees  ▼.  Qreenougb,  lOS  U.  S.  627, 
26  L.  Ed.  1157;  WiUiams  v.  Morgan,  111  U.  S. 
684,  4  Sup.  Ct  638,  28  L.  Ed.  559;  Patterson 
V.  Ward,  6  N.  D.  859,  71  N.  W.  643;  Hovey  v. 
McDonald,  109  U.  S.  150,  3  Sup.  Ct  136,  27  L. 
Ed.  888."  State  ez  rel.  Heinze  v.  District 
Court  28  Mont  227,  72  Pac  618. 

"In  an  action  in  equity  for  the  dissolution  of 
a  partnership  and  for  an  accounting,  the  judg- 
ment of  the  conrt  dissolved  the  partnership,  and 
adjudged  that  plaintiff  and  defendant  were  each 
entitied  to  one-half  the  assets  of  the  partner- 
ship after  the  debts  were  paid,  and  appointed 
a  referee  to  take  charge  of  and  sell  the  prop- 
erty of  the  firm  to  pay  the  debts,  and  to  ^• 
vide  the  surplus  between  plaintiff  and  defend- 
ant Held,  that  the  judgment  was  final  and 
appealable,  and  that  the  reference  was  merely 
for  the  purpose  of  executing  the  judgment." 
Arnold  v.  Sinclair,  11  Mont  556,  29  Pac.  340, 
28  Am.  St  Bep.  489. 

"This  was  a  bill  in  chancery,  filed  in  the  au- 
perior  court  of  Cook  county  by  the  appellees 
against  the  appellants,  to  establish  a  construc- 
tive trust  in  favor  of  the  children  of  Fredericka 
L.  Stahl  in  certain  premises  located  in  the  city 
of  Chicago,  the  legal  titie  to  which,  at  the  time 
the  bin  was  filed,  rested  in  John  Stahl.  An- 
swers and  replications  were  filed,  and  upon  a 
hearing  the  bill  was  dismissed  for  want  of  eq- 
uity, and  the  complainants  prosecuted  an  appeal 
to  tliis  court,  and  the  decree  of  the  superior 
court  was  reversed  and  the  cause  remanded  to 
that  court,  with  directions  to  enter  a  decree  in 
accordance  with  the  views  expressed  in  the 
opinion  of  this  court  Stahl  v.  Stahl,  214  lU. 
131,  73  N.  E.  319,  68  L.  R.  A.  617.  Upon  the 
case  being  reinstated  in  the  superior  court,  that 
court  entered  a  decree  that  the  conveyances  of 
the  premises  described  in  the  biU  of  Fredericka 
L.  Stahl  to  Frank  A.  Stahl,  and  from  Frank  A. 
Stahl  to  John  Stahl,  which  were  absolute  in 
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form,  were  constructiTely  frandalent;  that  said 
ConTCyances  were,  in  equltr,  in  trust  for  the 
benefit  of  all  the  diildrcn  of  Fredericka  L. 
Stahl,  and  that  said  John  Stahl,  since  the  5th 
day  of  September,  1902,  has  been,  and  now  is, 
the  holder  of  the  title  to  said  premises  as  a 
trustee  for  the  benefit  of  said  children,  each 
of  whom,  in  equity,  is  the  owner  of  a  one-sev- 
enth part  of  said  premises  and  entitled  to  one- 
seventh  of  the  rents  that  have  accrued  thereon 
since  August  IS,  1900,  the  date  of  the  deed 
from  Fredericka  L.  Stahl  to  Frank  A.  Stahl, 
and  the  cause  was  re-referred  to  the  master 
for  an  accounting,  from  which  decree  an  appeal 
has  been  prosecuted  to  this  court  by  the  d^end- 
ants.  Motion  has  been  made  to  dismiss  the 
appeal,  on  the  ground  that  the  decree  appealed 
from  is  not  a  final  decree,  which  motion  has 
been  reserved  to  the  hearing.  It  is  clear  that 
the  decree  from  which  this  appeal  is  prosecuted 
finally  determines  that  each  of  the  children  of 
Fredericka  L.  Stahl  is  the  equitable  owner  of 
an  undivided  one-seventh  of  said  real  estate. 
Myers  v.  Manny,  63  Bl.  211;  Allison  v.  Drake, 
145  ni.  500,  32  N.  B.  537;  Ames  v.  Ames,  148 
HI.  321,  36  N.  B.  110.  In  Chicago  &  North- 
western By.  Co.  V.  City  of  Chicago,  148  111.  141, 
35  N.  B.  881,  on  page  153  of  148  111.,  page 
883  of  35  N.  B.,  it  was  said:  'A  judgment  or 
decree  is  said  to  be  final  when  it  terminates  the 
litigation  between  the  parties  on  the  merits  of 
the  case,  so  that,  when  affirmed  by  the  review- 
ing court,  the  court  below  has  nothing  to  do  but 
to  execute  the  judgment  or  decree  it  had  al- 
ready entered  (Bostwick  v.  Brinkerhoif,  106 
D.  S.  3,  1  Sup.  Ct.  15,  27  L.  Ed.  73;  Grant 
V.  Phoenix  Ins.  Co.,  106  V.  S.  429,  1  Sup.  Ct 
414,  27  I*.  Ed.  237;  St.  Louis,  Iron  Mountain 
&  Southern  Bailroad  Co.  v.  Southern  Ex.  Co., 
108  U.  S.  24,  2  Sup.  Ct  6,  27  L.  Ed.  638).  and 
when  the  complainant  or  plaintifiF  is  enUUed  to 
have  the  decree  or  judgment  carried  immediate- 
ly into  execution.'  We  think  it  obvious  the 
decree  is  a  final  decree  so  far  as  it  establishes 
the  trust  and  adjudges  John  Stahl  to  hold  the 
title  to  said  premises  in  trust  for  the  benefit 
of  an  the  children  of  Fredericka  Tj.  Stahl.  In 
so  far,  however,  as  it  orders  that  the  case  be 
referred  to  the  master  for  an  accounting  the 
decree  is  interlocutory,  and  that  portion  of  th« 
decree  is  not  now  before  us  for  review.  Thomp- 
son V.  Black,  208  Dl.  229,  70  N.  B.  818.  The 
motion  to  dismiss  the  appeal  will  be  denied." 
Stahl  V.  Stahl,  220  01.  188,  77  N.  B.  67. 

"A  decree  is  final,  so  as  to  authorize  an  ap- 
peal, when  it  fixes  and  settles  the  rights  of  the 
parties.  A  final  decree  is  not  necessarily  the 
last  order  in  a  case,  as  orders  sometimes  fol- 
low merely  for  the  purpose  of  carrying  out  or 
executing  the  matters  which  the  decree  has  de- 
termined. A  decree  setting  aside  a  former  par- 
tition of  land  for  error  in  the  proceeding,  and 
ordering  a  new  partition  fixing  the  interests  of 
the  several  parties  and  appointing  commission- 
ers to  divide  the  land,  setting  aside  a  sheriff's 
deed  made  under  a  sale  on  execution,  and  re- 
quiring the  defendants  to  account  for  the  rents 
and  profits  of  the  land,  is  a  final  decree,  for  the 
purpose  of  an  appeal  or  writ  of  error,  notwith- 
standing the  account  is  not  stated,  as  the  pro- 
ceedings under  the  order  of  reference  to  the 
master  are  in  the  nature  of  an  execution  of 
the  decree."  Allison  t.  Drake,  145  BL  600,  82 
N.  B.  637. 


"A  decree  which  grants  the  principal  relief 
prayed  for,  and  given  complainant  the  immedi- 
ate benefit  of  Judicial  action  by  an  injunction 
that  in  effect  puts  an  end  to  defendant's  busi- 
ness, is  appealable,  even  though  a  farther  de- 
cree may  be  necessary  upon  completion  of  an 
accounting."  Smith  v.  Walker,  67  Mich.  456, 
22  N.  W.  267,  24  N.  W.  830,  28  N.  W.  783. 

"On  a  rehearing  of  this  case  it  is  held  that 
the  court  was  in  error  in  holding  that  the  de- 
cree of  the  court  below  was  not  such  a  final 
order  as  would  authorize  an  appeal  by  the  com- 
plainant to  this  court,  and  said  decree  is  held  to 
be  final,  and  in  conclusion  of  his  rights  and 
claims  in  the  premises,  nothing  being  left  but 
an  accounting,  to  be  taken  upon  a  basis  fixed 
by  the  decree."  Webber  t.  Bandall,  89  Mich. 
531,  60  N.  W.  877. 

"One  who  fails  to  appeal  from  a  decree  in 
partition  proceedings  determining  the  title  of 
the  parties  to  be  that  of  cotenants  cannot  have 
the  question  of  title  reviewed  upon  appeal  from 
a  subsequent  decree,  entered  upon  report  of  the 
commissioners,  fixing  the  rights  of  the  parties 
to  the  rents  and  profits."  Hunt  T.  Hunt,  109 
Mich.  399,  67  N.  W.  510. 

"Held,  that  such  a  decree  was  final  and  ap- 
pealable; that  it  was  a  determination  of  sub- 
stantial rights;  and,  under  the  practice  in  this 
state,  the  party  whose  rights  are  thus  deter- 
mined is  entitled  to  a  review  in  this  court  of 
the  proceedings  by  which  it  has  been  done.  It 
is  the  effect,  and  not  the  form,  of  the  order  or 
decree,  or  the  particular  classification  of  the 
same,  which  determines  the  right  to  appeal." 
Perrin  v.  Lepper,  72  Mich.  454  (part  2  of  para- 
graph 21  of  syllabus),  40  N.  W.  859;  Damouth 
V.  Klock,  28  Mich.  163;  Brown  v.  Bronson,  35 
Mich.  419;    Shepherd  v.  Rice,  38  Mich.  5o7. 

"The  decree  not  only  fixes  the  time  at  which 
the  accounting  is  to  commence,  and  the  period 
which  it  is  to  cover,  but  it  also  fixes  the  re- 
spective rights  of  the  parties  with  regard  to  the 
business  of  the  partnership,  and  with  regard  to 
the  business  which  is  claimed  by  the  defendant 
to  have  been  no  part  of  the  partnership;  and 
it  directs  the  commissioner,  after  fixing  the 
standing  and  rights  of  the  parties  in  the  vari- 
ous matters  in  dispute,  to  state  an  account  upon 
this  order  as  a  basis.  The  decree  is  final  as 
settling  the  basis  of  the  accounting,  and  it  is 
left  to  the  commissioner  to  figure  up  the  vari- 
ous matters  in  controversy  on  that  basis,  and 
report  to  the  court  In  order  to  be  appealable, 
it  is  not  necessary  that  the  decree  should  dis- 
pose of  all  the  merits.  As  was  said  in  Barry 
V.  Briggs,  22  Mich.  201,  204:  The  nature  of 
any  order  as  a  decree  or  final  order  or  as  not 
final  depends  entirely  on  the  effect  produced  by 
the  adjudication  upon  the  rights  and  interests 
of  parties;  and  the  usual  distinction  between 
interlocutory  and  other  orders,  depending  on 
the  stage  of  the  cause  in  which  they  are  made, 
is  not  the  test  for  appellate  purposes.  An  ad- 
judication made  at  any  stage  of  a  cause  may 
hare  such  an  effect  as  to  render  it  appealable. 
The  case  of  Lewis  ▼.  Campau,  14  Mich.  458,  is 
an  example  of  this.  The  order  appealed  from 
in  that  case  was  made  at  a  very  early  stage  of 
the  controversy.  And  it  is  only  after  consider- 
ing the  operation  of  the  order  now  before  ua 
that  we  can  properly  determine  its  appealabl« 
character.'  In  Lewis  v.  Campau,  14  Mich.  458> 
4S0,  it  was  said:    'It  i»  not  necessary  that  « 


Digitized  by 


Google 


OkL) 


decree  ihevld  dispose  of  bH  the  merits.  When- 
ever the  court  fiaally  adjadicates  any  part  of 
them,  although  the  practice  of  makins  separate 
decrees  withoat  necessity  is  very  reprehensible, 
yet  the  partial  decree  is  neither  void  nor  inter- 
locatory.*  The  decree  in  the  present  case  goes 
much  farther  in  passing  upon  and  deciding  the 
merits  of  the  case  than  did  the  decree  in  the 
case  of  Candler  t.  Stange,  53  Mich.  479,  480. 
In  that  case  the  decree  was  entered,  declaring 
the  partnership  dissolved,  and  referring  it  to 
a  commissioner  to  take  proofs  as  to  the  time 
the  partoerefaip  continned  and  the  matters  and 
business  covered  thereby,  and  to  report  the 
same  to  the  court.  The  commissioner  made  liis 
report,  to  which  defendant  excepted.  The  cir- 
cuit court  sustained  the  exception,  and  decreed 
that  the  partnersliip  continued  in  full  force  and 
operation  until  January  30,  1883.  From  this 
decree  the  complainant  appealed.  The  defend-  | 
ant  contended  that  the  decree  was  not  final,  and  ' 
therefore  not  appealable.  It  was  said:  'It  was 
certainly  not  final  in  the  sense  that  it  disposed 
«f  the  controversy  between  the  parties,  but  it  > 
was  final  as  settling  the  basis  for  accounting, 
and  the  basis  fixed  upon  entitled  the  parties  to 
extend  the  accounting  over  a  period  which  nei- 
ther party,  by  his  pleading,  had  claimed  to  be 
-vrithin  the  life  of  the  partnership.  If  Uiis  was 
not  admissible,  an  appeal  was  allowable,  within 
the  previous  dedaion  of  this  court.  Lewis  v. 
Campau,  14  Mich.  458;  People  v.  Jones,  33  Id. 
808;  Maxfield  v.  Freeman,  39  Id.  Of;  Taylor 
▼.  Sweet,  40  Id.  736;  Morey  v.  Grant,  48  Id. 
828.' "  Hake  ▼.  Coach.  105  Mich.  425,  63  N. 
W.  306. 

"When  the  decree  of  a  chancellor  ascertains 
and  settles  the  rights  of  the  parties  in  litiga- 
tion, it  is'  so  far  final  as  to  sustain  a  writ  of 
error,  although  the  chancellor  may  refer  the 
cause  to  a  master  to  ascertain  facts  for  an  ac- 
count. It  will  not  vary  the  case  that  proceed- 
ings were  afterwards  bad,  and  new  parties  made 
for  a  purpose  not  affecting  the  merit!<.  but  re- 
lating merely  to  the  account  to  be  taken.  A 
final  decree  wbidt  will  bar  the  prosecution  of  a 
writ  of  error  after  three  years  is  the  last  decree 
made  in  the  cause."  Bank  of  Mobile  t.  Hall, 
6  Ala.  141,  41  Am.  Dec.  41. 

"Where  a  cause  is  submitted  upon  an  agreed 
state  of  facts  for  decree  upon  the  equities  of 
the  same,  such  agreement  providing  for  a  ref- 
erence afterwards  to  the  register  to  state  the 
accounts  between  the  parties,  a. decree  adjudg- 
ing the  complainant  entitled  to  the  relief  prayed 
for  and  ordering  a  reference  is  final  within  the 
meaning  of  section  3449  of  the  Code,  allowing 
amendments  at  any  time  before  final  decree." 
Hunt  V.  Stockton  Lumber  Co.,  113  Ala.  387,  21 
South.  454. 

"A  decree  settling  all  the  equities  between  the 
parties  is  final,  and  from  it  an  appeal  may  be 
taken  to  the  Supreme  Court."  Smith  ▼.  Cole- 
man et  al.,  59  Ala.  260. 

Alabama.— Weatherford  ▼.  James,  2  Ala.  170; 
HcKinley  v.  Irvine,  IS  Ala.  681;  Ansley  v. 
Bobinson.  16  Ala.  793;  Bradford  v.  Bradley's 
Adm'rs,  37  Ala.  453;  Jones  v.  Wilson,  54  Ala. 
60;  Bronghton  v.  Wimberly,  65  Ala.  549;  Wy- 
att  V.  Oarlington,  56  Ala.  576;  Hastie  v.  Aiken, 
67  Ala.  313;  Cochran  v.  Miller,  74  Ala.  60; 
Bx  parte  Elyton  Land  Co.,'  104  Ala.  88,  15 
South.  939;  Garry  v.  Jenkins,  109  Ala.  471,  20 
Senth.  8.     Compare  Adams  t.  Sayre,  76  Ala. 
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509;  Biehardion  t.  Peai^er,  111  A!a.  478,  20 
South.  434. 

Arkansas.— Davie  t.  Davie,  62  Ark.  224,  12 
S.  W.  558,  20  Am.  St  Bep.  170;  Ex  parte  Crit- 
tenden, 10  Ark.  333. 

California.— NeaU  v.  Hill,  16  Cal.  140,  76  Am. 
Dec.  508. 

Iowa.— McMurray  v.  Day,  70  Iowa,  071,  28  N. 
W.  476,  approved  in  Carter  v.  Davidaon,  73 
Iowa,  46,  34  N.  W.  603. 

Maryland.— Waverly  Mut,  etc..  Land,  etc.,  As- 
soc. T.  Buck,  64  Md.  338,  1  AU.  661. 

Minnesota.— Ayer  r.  Termatt,  8  Minn.  96 
(GU.  71). 

Missouri. — Guardian  Sav.  Bank  ▼.  ReiUy.  8 
Mo.  App.  544.  Compare  Deickbart  v.  Rutgers. 
45  Mo.  132. 

Nebraska.— Fraiice  v.  Bell,  52  Neb.  57,  71  N. 
W.  984;  Younkin  v.  Younkin,  44  Neb.  729,  63 
N.  W.  31,  holding  that  such  a  decree  is  linal  in 
the  sense  that  there  can  be  no  further  inquiry 
into  the  matters  it  determines. 

Oregon.— Schwartz  v.  Gerhardt,  44  Or.  425, 
76  Pac.  698;  Marquam  v.  Ross  (1904)  47  Or. 
374,  78  Pac.  698,  83  Pac.  852,  86  Pac.  1. 

The  case  of  Herbert  v.  Wagg,  27  OkL  674, 
117  Pac.  209,  la  strenuously  urged  by  de- 
fendant In  error  as  controlling  authority  to 
dismiss  this  appeal  and  should  therefore  be 
considered: 

"Matters  independent  of  and  distinct  from 
those  involved  in  an  appeal  are  not  thereby  tak- 
en from  the  Jurisdiction  of  the  trial  court  but 
remain  under  its  control,  notwithstanding  the 
loss  of  jurisdiction  over  the  particular  question 
appealed. 

"It  is  within  the  discretion  of  a  trial  court  to 
allow  separate  trials  to  the  several  defendants 
in  an  action,  or  to  refuse  the  same;  and  its 
ruling  upon  the  subject  will  never  be  reversed 
unless  it  can  be  clearly  seen  that  the  trial  court 
abused  its  discretion. 

"H.  brought  an  action  the  object  of  which 
was  to  secure  the  cancellation  of  a  deed  ex- 
ecuted to  W.  The  land  embraced  therein  sub- 
sequent to  the  execution  and  delivery  of  the 
deed  had  been  by  W.  platted  into  blocks  and 
lots  and  sold  to  a  large  number  of  purchasers, 
who  claimed  the  same  as  innocent  holders  for 
value  and  without  notice.  These  lot  holders 
H.  joined  as  defendants  in  the  action  with  W. 
On  a  separate  trial  awarded  by  the  court  to  H. 
and  W.,  decree  was  entered  finding  the  deed 
involved  void  as  to  H.,  whereupon  W.  gave  a 
supersedeas  bond  and  appealed.  After  said  ap- 
peal was  perfected,  involving  the  question  of  the 
validity  of  the  deed  between  H.  and  W.,  the 
court  submitted  the  remaining  issues  of  the 
cause,  including  an  accounting  and  the  question 
of  whether  the  lot  holders  were  innocent  pur- 
chasers for  value  and  without  notice,  to  ref- 
erees to  take  the  evidence  and  report  the  same 
with  their  findings  of  fact  and  condusions  of 
law.  Held,  that  the  appeal  taken  by  W.  did  not 
remove  the  trial  court's  Jurisdiction  thereof;  and 
that  the  reference  for  the  purpose  mentioned 
was  not  error." 

In  the  above  case  tbe  court  did  not  have 
the  same  question  under  consideration.  The 
case  of  Wagg  v.  Herbert,  19  OU.  62S,  92  Pac. 
250,  was  appealed  to  the  Supreme  Court  cS 
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the  Territory  of  Oklaboma.  The  question  of 
their  right  to  appeal  before  the  final  Judg- 
ment was  not  raised.  When  It  came  np  again 
as  Herbert  v.  Wagg,  supra,  the  question  de- 
cided In  that  appeal  was  that  matters  inde- 
pendent of  and  distinct  from  those  involved 
in  the  appeal  are  not  thereby  taken  from  the 
Jurisdlctlcai  of  the  trial  court  and  it  had  the 
right  to  hear  and  determine  the  rights  of 
.  the  other  parties  to  the  action,  notwithstand- 
ing the  appeal  was  taken  from  a  judgment 
rendered  against  one  of  the  litigants.  Thia 
was  based  on  the  discretion  of  the  trial  court 
to  grant  or  refuse  separate  trials  to  the  sev- 
eral defendants  in  an  action. 

The  case  of  Dean  v.  Nelson,  7  Wall.  342, 
19  L.  Ed.  94,  supra,  recognizes  that  appeals 
should  be  taken  only  from  decrees  which  are 
not  only  final,  but  complete,  and  has  directed 
the  attention  of  Circuit  Courts  to  the  ex- 
pediency and  importance  of  refraining  from 
nTaklng  final  decrees  («  any  part  of  a  cause 
until  prepared  to  dispose  of  it  completely, 
then  relying  upon  the  case  of  Forgay  v.  Con- 
rad, 6  How.  201,  12  L.  iBd.  404,  supra,  says, 
the  decree  before  it  is  a  final  decree  for  the 
purpose  of  appeal;  but  a  careful  analysis  of 
the  case  of  Forgay  v.  Conrad  disclosed  that 
it  was  the  a{^arent  necessity  of  the  appeal 
to  protect  the  rights  of  the  appellants  that 
prompted  the  court  to  go  to  the  extreme 
limit  in  order  to  bold  that  the  decree  was 
final  and  entitled  the  appellant  to  maintain 
his  appeal. 

The  case  of  Stahl  v.  Stahl,  220  111.  188,  77 
N.  B.  67,  supra,  relied  upon  by  defendant  in 
error,  is  a  decision  based  on  chancery  prac- 
tice. 

In  the  case  of  the  State  ex  rel.  Eeinze  t. 
District  Court,  28  Mont.  227,  72  Pac.  613,  su- 
pra, the  court  makes  this  discretion:  The 
Code  (Rev.  Codes,  i  7098)  provides  for  ap- 
peals from  "a"  final  Judgment  and  not 
from  "the"  final  Judgment  The  Okla- 
homa Code  provides:  The  Supreme  Court 
may  reverse,  vacate,  or  modify  judgment  of 
.  Judgment  is  "the"  final  determina- 
tion of .    It  necessarily  follows  that 

if  there  is  any  virtue  in  the  word  "a"  that 
is  not  possessed  by  the  word  "the,"  defend- 
ant in  error  is  not  entitled  to  its  benefit  un- 
der our  Code. 

As  used  in  the  Montana  Code,  "a"  would 
be  construed  as  an  indefinite  article. 

Webster's  International  Dictionary  defines 
"the"  as: 

"A  demonstrative  word  ased  especially  before 
a  noun  to  particularize  its  meaning,  having  a 
force  thus  distinguished  from  the  indefinite  dis- 
tributive force  of  A,  An,  and  from  the  abstract 
force  of  the  unqualified  noun.  Thus,  the  man, 
points  to  a  particular  man,  as  distinguished 
from  a  man  and  from  the  generic  man.  Its 
various  special  uses  are:  (1)  Before  a  noun 
which  it  indicates  as  denoting  what  is  well 
known;  as,  the  Nile;  the  good  Samaritan"— 
continuuig,  we  may  add  the  judgment;  the  final 
judgment. 


Lord  Kame,  In  his  "ESIements  of  Criticism," 
refrains  from  using  the  word  "the"  as  a  part 
of  the  title  to  his  work  on  Criticism.  He 
makes  especial  reference  to  the  comprehen- 
siveness of  the  word  "the,"  saying,  if  this 
wprk  should  be  entitled  "The  Elements  of 
Criticism,"  it  would  be  presumed  to  contain 
all  of  the  elements  of  criticism.  But  it  must 
be  specifically  understood  there  may  be  other 
elements  of  criticism  not  contained  in  this 
tx>ok. 

[1]  Our  Code  specifies  "judgments"  and  not 
"a"  Judgment.  Judgment  is  "the"  final  de- 
termination— ^by  analogy  it  would  read,  the 
Supreme  Court  may  reverse,  vacate,  or 
modify  the  judgment  which  finally  deter- 
mines the  rights  of  the  parties  in  an  action. 
As  was  said  by  the  Supreme  Court  of  New 
York,  the  Code  contemplates  but  one  judg- 
ment and  one  appeal  in  an  action. 

Applying  the  reasoning  of  tills  Montana 
case,  if  the  Montana  Code  liad  provided  for 
appeals  from  "the"  final  judgment,  the  ap- 
peal in  that  case  could  not  have  been  main- 
tained. 

In  reviewing  the  decisions  holding  a  Judg- 
ment final  which  only  determines  the  equities^ 
we  must  keep  in  mind  most  of  these  are  clian- 
cery  cases  based  upon  common-law  practice. 
This  opinion  is  based  strictly  upon  our  Code 
of  Civil  Procedure. 

Under  the  Code  practice,  there  is  but  one 
form  of  action  which  is  called  a  "dvll  ac- 
tion."   Bevised  Laws  of  1910,  |  4650: 

"The  distinction  between  actions  at  law.  and 
suits  in  equity,  and  the  forms  of  all  such  ac- 
tions and  suits,  heretofore  existing,  are  abol- 
ished; and  in  their  place  there  shall  be,  here- 
after, but  one  form  of  action,  Which  shall  be 
called  a  civil  action." 

Under  the  Code  practice,  several  causes  of 
action  may  be  joined  in  one  action.  Revised 
Laws  of  Oklahoma  1910,  |  4738: 

"The  plaintiff  may  unite  several  causes  of 
action  in  the  same  petition,  whether  they  be 
such  as  have  heretofore  been  denominated  legal 
or  equitable,  or  both,  where  they  all  arise  out 
of  any  one  of  the  following  classes.    •    •    •  " 

Under  the  practice  at  common  law,  to  ad- 
judicate the  rights  of  the  parties  in  thia 
action,  it  would  have  been  necessary  to  file 
their  suit  on  the  equity  side  of  the  docket 
to  determine  the  main  or  principal  issue  in 
the  case,  to  wit:  The  right  of  the  plaintiff  to 
an  undivided  one-tlilrd  interest  in  the  oil 
and  gas  leases.  Then  if  the  court  decreed 
the  plaintiff  an  interest  in  the  oil  and  gaa 
leases,  it  would  also  decree  an  accounting. 
This  would  be  a  final  judgment  or  decree. 
He  would  then  bring  his  action  on  the  law 
side  of  the  docket  to  recover  any  amonnt 
that  might  be  found  due  him.  The  decree, 
if  not  appealed  from,  would  be  res  judicata 
of  the  rights  of  fche  parties  under  the  issues 
joined  in  the  equity. 

In  Oklahoma  the  right  of  appeal  is  a  coa- 
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BdtatloiutI  rl^t    Aitlde  7,  i  2.  of  the  Con- 
BUtntloD: 

"The  appellate  jurisdiction  of  tlie  Supreme 
Court  shall  be  coezteusive  with  t}ie  state,  and 
shall  extend  to  all  civil  cases  at  law  and  in 
equity.    •    •    •  •• 

If  it  remains  uncertain  in  this  fonun  when 
a  Judgment  is  final,  then  it  is  uncertain 
whether  to  appeal  therefrom,  and  on  failure 
so  to  do  the  person  loses  their  constitutional 
right  of  appeaL  Successive  appeals  are 
needlessly  burdensome  and  expensive  to  the 
parUea  concerned,  and  produce  great  and 
unreasonable  delays.  It  may  often  happen, 
when  the  accounts  are  taken  and  reported, 
there  will  be  another  appeal  from  the  judg- 
ment of  the  court  on  the  report  of  the  ref- 
eree. 

[2]  The  Legislature  In  adopting  the  Code 
defined  a  "judgment"  Section  6123  Re- 
vised Laws  IdlO,  supra: 

"A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action." 

The  Code  of  Ovll  Procedure  In  this  state 
originated  In  New  York;  Ohio  adopted  it 
from  Xew  York;  Kansas  Bd<qpted  It  frcmi 
Ohio;  and  Oklahoma  adopted  It  from  Kan- 
ma.  Therefore,  the  decisions  of  these  states 
are  very  persuasive. 

The  Legislature  bad  a  right  to  define  the 
word  "judgment,"  and  if  a  judgment  is  the 
final  determination  of  the  rights  of  the  par- 
ties in  an  action,  then  any  orders  made  by 
the  court  that  does  not  finally  determine  the 
rights  of  the  parties  In  the  action  cannot 
arise  to  the  dignity  of  a  judgment.  Under 
this  strict  definition  there  can  be  only  one 
judgment  rendered  In  an  action,  and  that 
would  be  the  judgment  that  finally  determin- 
ed the  rights  of  the  parties,  used  in  the  strict 
sense  there  cannot  be  an  interlocutory  judg- 
ment. There  may  be  interlocutory  orders 
or  decrees,  but  regardless  of  what  it  may  be 
called,  unless  it  finally  determines  the  rights 
of  the  parties,  it  cannot  be  a  judgment.  In 
some  jurisdictions  there  may  be  interlocutory 
Judgments,  but  not  under  the  practice  as 
d^ned  by  the  Code  of  Civil  Procedure  of 
Oklahoma. 

[3]  The  findings  of  the  court  do  not  con- 
stitute the  Judgment,  neither  are  such  find- 
ings any  part  of  the  Judgment,  nor  do  the 
conclusions  of  the  law  or  opinions  of  the 
Judge  form  any  part  of  the  judgment  proper. 
These  may  be  reasons  for  the  judgment,  but 
the  Judgment  may  be  good  notwithstanding 
the  reasons  for  the  judgment  are  not  good; 
hence  we  must  not  mistake  the  findings  or 
c^inlons  of-  the  court  for  the  Judgment.  The 
sc(^)e  of  the  pleadings,  the  issues  presented, 
the  effect  of  the  decision  on  the  whole  case, 
may  be  considered  in  determining  this  ques- 
tion. If  the  court  decides  all  the  issues 
raised  by  the  pleadings,  leaving  nothing  to 
be  done  but  to  execute  It,  then  It  would  be  a 
Judgment. 
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The  fact  that  It  recites  "Oiat  the  court 
pronounced  and  rendered  its  interlocutory 
judgment  and  "decree  as  follows"  is  not  at 
all  conclusive  that  it  is  interlocutory,  but 
the  test  is:  Does  It  determine  the  merits  of 
the  action  and  fix  all  the  rights  of  the 
parties?  Neither  does  the  recital  In  the 
judgment  "that  further  order  and  final  de- 
cree of  the  court  await  the  result  of  snld 
account"  definitely  fix  the  status  of  the  judg- 
ment, however  the  view  the  court  rendering 
the  particular  judgment  takes  of  it,  and  the 
court's  Intentions  may  be  considered  In  de- 
termining whether  It  Is  a  Judgment  or  inter- 
locutory order. 

The  judgment  in  the  case  at  bar  was  based 
upon  a  petition  which  alleged  that  defendant 
In  error  (plaintiff  l>elow)  was  a  partner  and 
owner  of  an  undivided  one-third  interest  in 
and  to  certain  oil  and  gas  leases,  the  title 
to  which  was  vested  in  plaintiff  in  error 
(defendant  below),  that  plaintiff  in  error 
held  the  title  In  trust  for  defendant  in  error 
as  to  a  one-third  interest,  that  defendant  in 
error  was  entitled  to  a  conveyance  of  his 
one-third  interest,  and  alleged  that  the  profits 
exceeded  the  expenditures  in  a  large  simi 
and  asked  for  an  accounting. 

The  decision  of  the  court  of  May  26,  1914, 
states:  "The  court  pronounced  and  rendered 
its  interlocutory  Judgment  and  decreed  as 
follows." 

The  court  then  decides  that  Shriver  is 
entitled  to  an  undivided  one-third  interest 
in  two  of  the  leases,  that  he  does  not  own 
any  Interest  in  the  remaining  leases,  that  an 
accounting  is  necessary  to  determine  the 
rights  of  the  parties. 

It  is  evident  that  the  court  rendering  this 
decision  did  not  expect  it  to  be  a  final  judg- 
ment. It  is  evident  that  it  was  not  so  con- 
sidered by  plaintiff  in  error  Shriver  at  the 
time  of  its  rendition.  It  is  likewise  clear 
that  it  did  not  decide  all  the  Issues  in  the 
case.  It  does  not  come  within  the  rule  here- 
tofore laid  down  in  that  it  only  decides  one 
issue  in  the  case.  It  does  not  finally  deter- 
mine the  rights  of  the  parties.  The  rights 
of  the  parties  cannot  be  finally  determined 
until  the  accounting  has  been  taken  and  the 
amount  due  definitely  ascertained. 

An  inspection  of  the  judgment  rendered 
July  20,  1918,  shows  that  plaintiff  in  error. 
Wells,  is  ordered  to  convey  the  one-third 
interest  to  defendant  In  error  Shriver.  He 
Is  entitled  to  have  this  order  carried  im- 
mediately into  effect.  Su<di  was  not  the 
case  with  the  order  made  May  26, 1914i  The 
judgment  of  July  20,  1918,  is  what  determin- 
ed the  ultimate  rights  of  the  parties,  and 
that  it  is  the  judgment  or  the  final  judgment. 

We  have  not  exhausted  the  authorities  on 
the  question  of  final  Judgment,  but  the  au- 
thorities cited  are  sufQcient  to  show  a  great 
diversity  of  opinion  as  to  wheu  a  Judgment 
is  final.  Regardless  of  the  apparent  conflict 
of  authorities,  we  feel  that  we  are  bound 
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by  the  decisions  from  Kansas,  Ohio,  and  New 
Tork.  W(a  hold  that  a  "judgment"  Is  Jnst 
what  the  statute  defines  It  to  be,  "the  final 
determination  of  the  rights  of  the  parties 
In  an  action."  If  the  court  decided  all  of  the 
Issues  raised  by  the  pleadings,  it  would  be 
the  Judgment  from  which  an  appeal  would 
lie.  In  cases  of  doubt,  the  intent  of  the 
court  as  shown  by  the  orders  made  should 
not  be  disregarded  in  considering  this  ques- 
tion. The  order  made  <m  the  2Qth  day  of 
May,  1914,  was  not  a  judgment;  therefore  it 
was  not  necessary  to  file  a  motion  for  a 
new  trial,  or  appeal  therefrom. 

It  is  urged  and  may  sometimes  occur  that 
the  greatest  amount  of  expense  of  the  liti- 
gants would  be  Incurred  by  the  accoimting, 
but  under  this  decision  the  party  aggriered 
could  not  appeal  until  after  the  report  of  the 
referee  had  been  passed  on  by  the  trial 
court ;  if  the  case  was  reversed,  all  expenses 
of  the  accounting  would  have  been  need- 
lessly Incurred,  thereby  working'  a  great 
hardship  upon  the  litigants.  Howerer,  this 
Is  a  matter  that  would  more  properly  be 
called  to  the  attention  of  the  Legislature. 

In  the  case  at  bar  and  similar  cases,  it 
would  be  entirely  consistent  for  the  court  to 
IMiss  upon  the  pleadings  and  evidences,  inake 
its  findings  of  fact  and  conclusions  of  law, 
but  refrain  from  rendering  any  judgment  By 
so  doing  the  parties  would  be  fully  apprised 
of  the  Judgment  that  would  probably  be  rend- 
ered defining  their  respective  interests,  then 
order  the  reference  and  appoint  a  referee.  On 
the  coming  In  of  the  referee's  report,  the  court 
would  pass  on  it  and  render  judgment  which 
would  be  the  final  determination  of  the  rlf^hts 
of  the  parties  in  the  action.  This  would 
be  a  judgment  as  contemplated  by  the  Code 
and  but  one  appeal  would  be  necessary.  As 
was  said  by  Mr.  Chief  Justice  Taney  In  For- 
gay  v.  Conrad,  supra: 

"These  remarks  are  not  made  for  the  purpose 
of  censuring  the  learned  judge  by  whom  this 
decree  was  pronounced;  but  in  order  to  call  the 
attention  of  the  courts  to  an  inconvenient  prac- 
tice into  which  some  of  them  have  sometimes 
fallen  and  which  jeopardizes  the  constitutional 
rights  of  the  parties  to  the  action  and  which  Is 
regarded  by  this  court  as  altogether  inconsist- 
ent with  the  object  and  policy  of  our  Code  in 
relation  to  appeals." 

Defendant  in  error  then  makes  this  con- 
tention: 

"Even  should  the  court  hold  that  the  Judg- 
ment rendered  in  1914  was  not  a  final  order, 
still  the  same  was  an  appealable  order,  and 
since  the  defendant  did  not  appeal  therefrom 
within  six  months,  it  is  not  now  subject  to  re- 
view by  this  court.  We  say  said  order  was  ap- 
pealable even  though  the  court  should  not  be 
of  the  opinion  that  it  was  not  a  final  order,  be- 
cause section  S236  of  the  Revised  Laws  1910 
(the  statute  that  defines  what  orders  are  ap- 
pealable), in  the  third  subdivision  thereof  in 
specifying  appealable  orders  provides  as  fol- 


lows:  "Third.  An  order  that  involves  the  mer- 
its of  an  action,  or  some  part  thereof.' 

"Certainly  the  decree  entered  by  the  court 
in  1914  decided  some  part  of  the  merits  of  the 
action,  and  as  sAch  it  was  appealable  even 
though  it  did  not  come  within  the  first  subdivi- 
sion of  said  section  5236,  whidi  provides  for  ap- 
peal from  a  'final  order.'  The  fact  that  the  first 
subdivision  of  said  section  provides  for  ap- 
peal from  a  final  order  and  that  the  third  sub- 
division provides  for  an  appeal  from  an  order 
that  involves  the  merits  of  an  action  or  some 
part  thereof,  clearly  shows  that  an  order  such 
as  that  rendered  in  1914  is  sppeaiable  even 
though  it  might  not  be  construed  as  a  final  or- 
der, because  no  one  can  contend  that  the  same 
did  not  involve  some  part  of  the  merits  of  this 
action." 

We  cannot  agree  with  the  contenti(m  made 
by  defendant  in  error.  We  have  already 
set  out  in  full  section  6236  of  the  Revised 
Laws  of  1910.  The  limitation  of  time  for 
appeals  was  amended  by  Session  Laws  of 
1910-11,  p.  35,  c.  18,  and  so  far  as  applicable 
to  the  que8ti<Hi  now  under  discussion  reads 
as  follows: 

"All  proceedings  for  reversing,  vacating  or 
modifying  judgments,  or  final  orders  shsll  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  Judgment  or  final  order  complained 
of." 

This  section  deals  strictly  with  proceedings 
to  reverse,  vacate,  or  modify  Judgment?  or 
final  orders.  It  does  not  say  anything  about 
any  of  the  things  mentioned  in  the  subdivi- 
sions marked  second  and  third,  of  section 
6236,  supra.  The  first  part  of  said  section 
5'i36  says: 

'"The  Supreme  Court  may  reverse,  vacate 
or  modify  judgments,'  •  •  •  and  in  the  re- 
versal of  such  judgment  or  order,  may  reverse, 
vacate  or  modify  any  intermediate  order  involv- 
ing the  merits  of  the  action,  or  any  portion 
thereof." 

[S]  Section  5237,  Revised  Lews  of  1910, 
defines  a  "final  order"  as  follows: 

"An  order  affecting  a  substantial  right  in 
an  action,  when  such  order,  in  effect,  deter- 
mines the  action  and  prevents  a  judgment,  and 
an  order  affecting  a  substantial  right,  made  in 
a  special  proceeding,  or  upon  a  summary  ap- 
plication in  an  action  after  Judgment,  is  a  final 
order,  which  may  be  vacated,  modified  or  re- 
versed, as  provided  in  this  article." 

[4]  Section  5316,  Revised  Lews  of  1910, 
defines  an  "order"  as  follows: 

"Every  direction  of  a  court  or  Judge,  made  or 
entered  in  writing,  and  not  included  in  a  judg- 
ment, is  an  order." 

[6]  This  does  not  place  the  six  months' 
limitation  of  time  on  the  authority  of  the 
Snpreme  Court  to  reverse,  vacate,  or  modify 
intermediate  orders  involving  the  merits  of 
the  action  or  any  portion  thereof  when 
brought  before  this  court  by  petition  In  error 
to  review  the  final  Judgment  in  the  actloik 
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If  the  order  InrolTtng  tbe  merits  of  the 
action  WBS  a  final  order,  then  the  limitation 
of  time  above  referred  to  would  govern.  One 
of  the  rnles  In  determining  whether  or  not 
the  order  complained  of  waa  a  final  order  la : 
Does  It  eliminate  that  part  of  tbe  merlta  of 
the  uction  from  the  case  and  ezclade  all 
further  reference  to  It? 

Tbe  Interest  of  defendant  In  error  Shrlver 
la  certain  leases  forms  the  foundation  for 
the  accoontliig  to  be  taken  by  the  referee. 
This  part  of  the  order  which  retains  In  the 
case  tbe  subject-matter  of  the  action  for 
further  consideration,  orders  and  adjudica- 
tion, Is  not  flnaL  Counsel  for  defendant  In 
errot  then  say  In  their  brief: 

"This  court  has  never  had  occasion,  so  far 
as  we  have  been  able  to  find,  to  pass  upon  the 
exact  question  which  confronts  us  with  refer- 
ence to  tbe  right  of  the  defendant  to  appeal  at 
thia  time  from  the  decree  of  tbe  coart  rendered 
In  1814,  under  facta  identica]  with  those  involv- 
ed in  this  ease;  but  tbe  principle  governing  the 
same  was  acknowledged  by  Uiis  court  in  the 
case  of  Herbert  v.  Wagg  et  aL,  27  OU.  674." 

We  have  already  reviewed  the  case  of 
Herbert  y.  Wa^,  suprh,  and  It  does  not 
raise  the  guestlcm  presented  here. 

We  are  unable  to  find  that  this  court  has 
ever  passed  on  this  exact  question,  but  the 
courts  of  other  states  have: 

"An  order  of  reference  Is  not  a  final  order 
within  section  824  Cavil  Code,  •  •  •  nor 
does  it  determine  the  action  or  prevent  a  jndg- 
ment,  nor  is  it  an  order  made  in  a  special  pro- 
ceeding; and,  though  it  may  affect  a  substan- 
tial right,  it  is  not  an  order  involving  the  mer- 
its of  the  action  within  the  meaning  of  *  *  * 
(li.  1865,  p.  130),  and  cannot,  therefore,  be  re- 
viewed by  the  Supreme  Court,  especially  not 
nntil  after  final  judgment.  An  order. of  refer- 
ence is  intended  for  the  finding  of  the  issues 
of  the  case,  and  a  submission  of  such  findings 
to  the  court,  subject,  however,  to  exception  and 
review;  and  the  report  stands  as  the  verdict 
of  a  jury,  in  case  tbe  reference  is  of  the  Issues 
of  fact  alone,  or  aa  the  decision  of  the  court, 
where  the  referfence  Is  of  all  the  issues,  and  on 
the  report  final  Judgment  may  be  entered  If  no 
good  ground  of  objection  appears.  The  conduct 
of  the  trial  is  not  changed  by  a  reference." 
Savage  v.  ChalUas  et  al.,  4  Kan.  819. 

The  question  of  what  orAen  are  review- 
able by  the  Supreme  Court  was  passed  on  in 
McOuUodi  V.  Dodge,  8  Kan.  476,  In  an  espe- 
cially well-reasoned  opinion  by  Valentine,  J. : 

"Is  it  'a  final  order*?  We  suppose  not;  for 
If  it  Is  a  valid  order  the  suit  is  still  pending  in 
the  district  court  just  as  it  was  before  any 
Judgment  was  rendered  in  the  case.  We  sup- 
pose It  will  not  be  claimed  that  it  is  'an  or- 
der affecting  a  substantial  right  in  an  action,' 
and  which.  In  effect,  determines  the  action  and 
prevents  a  Judgment.'  Nor  will  it  be  claimed 
that  it  la  'an  order  affecting  a  substantial  right, 
made  in  a  special  proceeding,'  for  the  order  was 
made  in  the  main  action  itself,  and  not  in  a 
■pedal  proceeding;  nor  do  we  think  it  can  be 
dalmed  that  it  is  'an  order  iflecting  a  subataii- 
U7P.-«1 
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tial  right  made  upon  a  summary  application  in 
an  action  after  judgment,'  for  such  an  order  un- 
doubtedly has  some  connection  with  the  en- 
forcement of  the  judgment,  and  not  with  vacat- 
ing it  or  setting  it  aside.  An  order  made  upon 
a  summary  application  after  judgment  is  not 
an  order  that  attacks  tbe  judgment,  as  on  or- 
der granting  a  new  trial  after  judgment,  or  an 
order  setting  aside  or  vacating  a  judgment  for 
some  Irregularity;  neither  is  it  an  order  made 
after  the  judgment  has  been  set  aside,  vacated, 
or  reversed;  it  is  simply  an  order  made  after 
judgment  concerning  some  proceeding  connect- 
ed with  the  judgment,  and  for  its  enforcement, 
while  the  judgment  is  stfll  valid  and  subsisting, 
and  without  questioning  the  validity  or  regulari- 
ty of  the  Judgment;  it  is  aimply  an  order  tax- 
ing or  retaxing  costs;  an  order  confirming  or 
setting  aside  a  sheriff's  sale;  an  order  amerc- 
ing the  sheriff  or  the  derk  for  refusing  to  pay 
over  money  collected  or  received  on  the  Judg- 
ment; an  order  in  aid  of  execution,  or  some 
other  such  summary  order  in  the  case. 

"It  will  not  be  claimed  that  the  order  of  the 
district  conrt  setting  aside  such  judgment  and 
default,  and  permitting  the  defendants  to  an- 
swer, is  'an  order  that  grants  or  refuses  a  con- 
tinuance, discharges,  vacates,  or  modifies  a  pro- 
visional remedy,  or  grants,  refuses,  vacates,  or 
modifies  an  injunction,'  or  'that  refuses  a  new 
trial;'  and  we  hardly  suppose  it  will  be  claimed 
that  it  is  an  order  'that  grants  a  new  trial,'  as 
no  former  trial  had  ever  been  had,  nor  even 
any  issue  of  either  law  or  fact  bad  ever  been 
made  upon  which  any  trial  could  have  been  bad. 
*A  new  trial  is  a  re-ezamination  in  the  same 
court  of  an  issue  of  fact,  after  a  verdict  by 
the  Jury,  report  of  a  referee,  or  decision  by  the 
court'  Code,  g  306.  'An  issue  of  fact  arisea 
first,  upon  a  material  allegation  in  tbe  petitiou, 
controverted  by  the  answer;  or,  second,  upon 
new  matter  in  the  answer  controverted  by  the 
reply;  or,  third,  upon  new  matter  in  the  reply 
which  shall  be  considered  as  controverted  by 
tbe  defendant  without  further  pleading.'  C9de, 
§  263.  Not  even  an  issue  of  law  had  ever  been 
raised  in  this  case,  as  the  said  defendants  were 
wholly  in  default,  not  only  having  failed  to  an- 
swer, but  also  having  failed  to  demur.  Code, 
f  262.  Neither  will  it  be  claimed  that  the  said 
order  of  the  conrt  below  is  one  'that  confirms 
or  refuses  to  confirm  the  report  of  a  referee, 
or  that  sustains  or  overrules  a  demurrer.'  Nei- 
ther will  it  be  claimed  that  said  order  is  'an 
order  that  involves  the  merits  of  the  action,  or 
some  part  thereof.'  It  simply  vpeaa  up  the 
Judgment  and  the  default,,  and  allows  the  said 
defendants  to  answer,  so  that  the  merits  of  the 
action  may  be  heard  and  considered,  and  the 
case  disposed  of  on  its  merits.  Courts  will 
always,  as  far  as  they  can,  favor  rulings  that 
will  allow  cases  to  be  disposed  of  on  their  mer- 
its, and  will  always,  as  far  as  they  can,  discoun- 
tenance every  attempt  to  prevent  cases  from 
being  heard  on  their  merits.  We  do  not  think 
that  the  said  order  of  the  district  court  is  at 
the  present  time  reviewable  in  this  court,  and 
therefore  the  petition  in  error  must  be  dis- 
missed." Short  V.  Nooner,  16  Kan.  220;  Hot- 
tenstein  v.  Conrad,  6  Kan.  249;  Brown  v.  Kim- 
ble, 6  Kan.  80;  Edenfield  v.  Barahart,  5  Kan. 
225;  Dolbee  v.  Hoover,  8  Kan.  124;  A.  T.  & 
S.  F.  By.  Co.  ▼.  Brown,  26  Kan.  443;  Ander- 
son ▼.  Commercial  Bank,  27  Kaa.  181;  Kansaa 
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B.  M.  Co.  T.  A.  T.  &  S.  F.  B7.  Co.,  31  Kan. 
90,  1  Pae.  274;  HUler  t.  Nores,  34  Kan.  18,  7 
Pac.  602;  Anderson  v.  SiggioB,  36  Kan.  201, 
10  Pac.  670;  Burch  ▼.  Adams,  40  Kan.  639,  20 
Pac.  476. 

"PitintiB  filed  Us  petition  under  sections  657, 
668,  and  660  of  the  Code,  •  •  •  to  recover 
possession  of  certain  real  estate.  The  defend- 
ant sets  up  the  general  defense,  anthorizcd  by 
section  659,  and  also  a  counterclaim,  that  he 
has  a  contract  for  the  purchase  of  the  land, 
and  asks  a  decree  for  specific  performance. 
The  plaintiff  answers  the  coanterclaim,  and  de- 
nies the  contract.  The  case  went  to  the  jury, 
and  under  the  direction  of  the  court  they  found 
a  special  rerdict— that  the  defendant  was  in 
possession  of  the  real  estate  at  the  time  the 
action  was  brought  nnder  the  said  contract; 
and,  as  to  the  counterclaim,  they  found  there 
had  been  mutual  dealings  between  plaintiff  and 
defendant  for  a  long  time,  which  they  on  the 
evidence  could  not  adjust  so  as  to  find  which 
side  was  indebted,  etc.  Motion  for  •  new  trial' 
was  made  by  the  plaintiff,  and  overruled.  And 
the  court  adjudged  the  defendant  was  entitied 
to  the  possession  under  the  contract,  and  de- 
creed specific  performance  of  said  contract; 
and  Inasmuch  as  it  was  uncertain  how  much  of 
the  purchase  money  was  paid,  referred  it  to  a 
master  to  rQ>ort,"  etc. 

At  this  stage  of  the  proceedings  the  plain- 
tiff filed  a  petition  in  error. 

"Held:  (1)  That  this  is  not  a  final  order,  to 
which  a  petition  in  error  will  lie.  The  action  is 
still  pending,  awaiting  a  judgment  (2)  That 
the  entry  was  not  a  final  determination  of  the 
rights  of  the  parties,  and  consequently  the  pe- 
tition in  error  was  premature,  and  must  be  dis- 
missed." Longworth  v.  Mullaly,  2  Cincinnati 
Superior  Court  Bep.  131. 

"An  order,  decree,  or  judgment  of  the  court, 
wliich  contains  a  provision  for  a  reference  of 
certain  matters,  and  that  all  further  questions 
and-  directions  be  reserved  until  the  coming  in 
of  the  report  of  the  referee,  is  not  an  appeal- 
able order,  decree,  or  Judgment,  nnder  the 
Code  (section  11).  It  is  not  the  final  order  or 
judgment  contemplated  by  the  Code."  Harris 
v.  Clark,  4  How.  Prac.  (N.  Y.)  78. 

"Although  a  decree  adjudicating  the  princi- 
pal question  in  controversy  was  rendered  more 
than  two  years  previous  to  the  granting  of  an 
appeal,  yet,  as  said  decree  directed  other  in- 
quiries to  be  made  by  a  commissioner,  the  same 
was  not  a  final  decree,  and  a  further  decre« 
upon  the  report  of,  said  commissioner  being 
thereafter  rendered,  within  two  years  from 
which  the  appeal  was  taken,  such  appeal  was 
in  time."  Barker  v.  Jenkins,  84  Va.  895,  6  S. 
E.  469. 

Other  authorities  which  may  give  us  some 
light  on  this  question  either  by  principle, 
analogy,  or  incidentally,  are  as  follows: 
OklataoniB  City  Lend  &  Der.  Co.  t.  Patterson, 
176  Pac.  934;  Garretson  t.  Meeker,  76  OkL 
816,  186  Pac.  446;  Blythe  v.  Hinckley  (C.  C.) 
84  Fed.  228;  Beebe  v.  Bussell,  60  U.  S.  (19 
How.)  283,  15  L.  Bd.  668 ;  Craighead  r.  WU- 
M».  18  How.  199,  16  L.  Ed.  332;  Farrelly  ▼. 
Woodfolk,  19  How.  288,  16  L.  Ed.  670;  Per- 
kimi  ▼.  Fourniquet,  6  How.  206, 12  U  Ed.  406; 


(Sarrard  v.  Webb,  4  Port  (Ala.)  78;  Harris 
V.  dark,  4  How.  Prac.  (N.  Y.)  78;  Barker  v. 
Jenkins,  81  Va.  896,  6  S.  B.  469;  Humlston  ▼. 
Staintborp,  69  IT.  S.  (2  WaU.)  106,  17  L.  Ed. 
905;  Burlington  C.  B.  &  N.  By.  Co.  t.  Sim- 
mons, 123  U.  S.  62,  8  Sup.  (3t  58,  31  Ia  Ed. 
73 ;  Davie  ▼.  Davie,  52  Ark.  224, 12  S.  W.  558, 
20  Am.  St  Bep.  170;  Gray  v.  Palmer,  9  Cal. 
616;  McParland  t.  Larkin  (BL)  21  N.  E.  565; 
Tompkins  t.  Hyatt  19  N.  Y.  534. 

Having  disposed  of  the  jurisdictional  ques- 
tions, we  will  now  consider  the  merits  of  this 
action.  Plaintiff  in  error  has  assigned  16 
specifications  of  error.  Without  any  refer- 
ence to  these  specific  assignments  of  error,  by 
either  grouping  or  classifying  them,  plalntUI 
in  error  then  sets  out  in  his  brief  6  different 
propositions  and  his  authorities  snpirarting 
them.  Some  of  the  specifications  of  error 
are  not  touched  upon  In  plaintifTs  brief; 
therefore,  they  an  deemed  to  bare  been 
waived. 

In  reviewing  the  case  we  will  first  refer  to 
the  evidence  as  plaintiff  Ih  error  complains 
it  is  not  sufiSdent  to  support  the  Judgment 
The  case  was  tried  to  tbe  court  without  a 
jnry,  and  on  a  full  hearing  of  the  eWdenoe 
the  court  found  the  issues  In  favor  of  de- 
fendant Starirer. 

The  undisputed  evidence  of  defendant 
Shriver  disclosed  that  George  I.  Bumbaugb 
and  Shriver  were  operating  together  in  tbe 
procuring  of  oil  and  gas  leases.  Bumbaugh 
was  a  practical  oil  man,  and  experienced  in 
the  oil  field;  Shrive  was  not  but  was  fur- 
nishing the  money  to  pay  Bumbaugh's  ex- 
penses in  this  Joint  venture.  This  was  veiy 
much  like  tbe  miners'  "grubstake."  Acting 
under  this  joint  venture,  Bumbaugh  made  a 
deal  whereby  be  was  to  get  an  assignment  of 
two  40-acre  leases  executed  by  Sullivan  and 
wife,  which  will  be  hereafter  referred  to  as 
tbe  "Sullivan  leases."  Shriver  was  arrang- 
ing to  borrow  money  to  handle  these  leases 
and  develop  them.  Tbe  assignment  was  to 
be  obtained  in  consideration  of  $2,000.  There 
was  one  ofTset  well  to  be  drilled  immediatdy 
and  tbe  territory  had  been  proven  practically 
on  all  sides  of  these  tracts.  Tbe  leases  wero 
In  what  was  known  as  tbe  shallow  field  near 
Chelsea.  Wells  could  be  drilled  and  equipped 
at  that  time  with  an  expenditure  ot  $600  to 
$800.  This  testimony  of  Sbriver  was  cor- 
roborated by  Bumbaugb. 

Shriver  further  testified  that  Bumbaugh 
found  plaintiff  in  error,  N.  D.  Wells,  and 
brought  bim  to  the  ofiSce  of  Shriver  and  Bum- 
baugh; that  Wells  wanted  to  get  into  the 
oil  game  on  something  that  looked  good  that 
was  in  the  shallow  field  where  the  expense  of 
developing  would  not  be  so  great;  that  Wells 
bad  experience  In  the  oil  business,  and 
SBHver  and  Bumbaugh  agreed  to  let  Wella 
In  on  tbe  leases  In  consideration  of  Wells  put- 
ting up  the  money  to  pay  for  and  develop 
tbe  leases.  It  was  agreed  the  assignments 
might  be  taken  In  the  name  of  Wells,  but 
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each  was  to  own  an  undivided  one-third  In- 
terest in  the  leases  and  all  the  proceeds  there- 
from, but  the  oil  Bhould  be  run  and  the  mon- 
ey handled  by  Wells  until  tl)ey  paid  out; 
that  In  the  accounting  Wells  was  to  receive 
Interest  for  the  money  he  advanced  In  behalf 
of  Shrlver  and  Bumbaugh.  Shriver  and  Bum- 
haugh  each  offered  to  pat  up  security  to 
Wells,  but  Wells  never  demanded  the  security. 
Wells  and  Btunbaugh  had  been  acquaint- 
ed for  15  years.  Bumbaugh  assured  Wells 
that  Shriver  was  absolutely  honest  and  all 
right  Bumbaugh  likewise  assured  Shriver 
that  Wells  was  honest  and  would  be  a  de- 
sirable man  to  have  associated  with  them  in 
the  development  of-  the  oil  property.  This 
arrangement  was  made  in  the  evening;  it 
was  subject  to  Wells'  Inspection  of  the  leases 
on  the  following  day ;  If  he  decided  the  prop- 
'osltlon  looked  good  and  took  the  leases,  then 
Shriver  and  Bumbaugh  were  in  one-third 
each.  On  an  examination  of  the  properties, 
Wells  took  the  leases. 

It  was  understood  that  no  salaries  were  to 
be  paid  any  one  of  the  three.  Bumbaugh  took 
charge  of  the  developing  of  the  property,  the 
drilling  of  the  wells,  and  gave  it  his  entire 
time.  He  was  without  means,  and  Shriver 
8tq;>plied  Bumbaugh  with  money  to  pay  his 
expenses  for  more  than  two  nionths  follow- 
ing the  taking  over  of  the  leases  by  Wellia, 
and  until  five  wells  had  been  drilled  in.  The 
evidence  showed  they  were  drilling  about  one 
wdl  a  week,  all  of  them  come  in  good  wells 
from  60  to  150  barrds  producti(»  per  day. 
Shriver  was  away  on  business,  and  Wells 
was  at  the  leases  part  of  the  time,  but  not 
all  of  the  time.  Shriver  told  Bumbaugh  that 
he  was  wUling  to  go  there  oa  the  property  to 
dress  tools  and  help  in  the  development  of 
the  leases,  but  Bumbaugh  told  him  he  could 
not  do  that,  the  only  thing  he  could  do  was 
to  work  as  a  roustabout,  they  could  get  some 
one  to  do  that,  and  for  Shriver  to  rustle 
around  and  make  money  to  take  care  of  his 
exp^ises  while  he  was  developing  the  prop- 
erty. All  of  this  testimony  was  fully  cor- 
roborated by  the  testimony  of  Bumbaugh. 

Wells  admitted  a  few  of  the  things  testi- 
fied to  by  Shriver  and  Bumbaugh,  but  at- 
tempted to  place  a  different  view  on  the 
transaction,  claiming  that  he  was  piurchas- 
Ing  the  leases  and  loaning  Bumbaugh  and 
Shriver  money  to  purchase  from  him  a  one- 
third  interest,  bnt  the  loan  was  not  consum- 
mated because  the  security  wa^  not  pnt  up. 
Bumbaugh  never  did  put  up  his  security,  but 
Wells  c(»veyed  Bumbaugh  a  one-third  In- 
terest 

Shriver  testified  he  offered-  to  put  up  his 
■ecority,  but  Wells  refused  to  receive  it  mak- 
ing the  statement  at  that  time  to  Shriver  in 
•DlMtance  as  follows: 

"Well,  yon  have  not  any  writing  to  the  effect 
that  I  agreed  to  carry  yon  tor  a  one-third  in- 
terest and  tliat  is  a  loophole  yon  oTerlooked 
and  I  am  not  going  to  give  you  any  interest" 
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A  witness,  F.  J.  Hoey,  testified  to  a  om- 
versation  had  wlt^  Mr.  Wells  after  one  or  two 
of  the  oil  wells  had  been  brought  in.  At 
that  time  Mr.  Wells  told  him  Shriver  and 
Bumbaugh  each  had  a  one-tliiTd  Interest  and 
that  he  was  carrying  them. 

[1,11]  nie  petition  stated  a  cause  of  ac- 
tion, and  the  objection  to  the  introduction 
of  evidence  was  properly  overruled.  Tjae  evi- 
dence con<dusively  sustains  the  allegations  in 
the  petition;  therefore  It  was  not  error  to 
overrule  the  demurrer  to  the  evidence.  As 
we  view  the  evidence,  the  preponderance  and 
great  weight  is  In  favor  of  the  defendant  in 
error,  and  we  do  not  see  how  the  trial  court 
oa  this  testimony  could  have  made  his  find- 
ings other  than  he  did.  Therefore  we  hold 
the  Judgment  of  the  court  Is  fully  supported 
by  the  evidence. 

[7]  We  will  now  refer  to  the  six  proposi- 
tions laid  down  in  plalntUTs  brief.  The  first 
and  fifth  propositions  deal  strictly  with  the 
statute  of  frauds ;  plaintiff  in  error  contend- 
ing that  this  contract  is  within  the  statute 
of  frauds,  is  void,  and  not  enforceable.  We 
have  fully  considered  the  cases  submitted  on 
these  questions  and  do  not  think  th^  are 
applicable  to  the  case  at  bar.  nie  statute  of 
frauds  Was  enacted  for  the  purpose  of  pre- 
venting frauds,  and  not  for  the  purpose  of 
promoting  or  aiding  a  person  in  the  perpetra- 
tion of  frauda  The  very  learned  and  able 
discussion  on  frauds  and  trusts  by  Higgins, 
J.,  in  McCaleb  v.  McKlnley,  194  Pac.  105,  is 
a  case  squarely  in  point  with  the  case  at  bar. 

Section  6659,  Bevlsed  Laws  of  1910,  la  as 
follows: 

"No  trust  in  relation  to  real  property  is  valid, 
unless  created  or  declared: 

"First.  By  a  written  instrument  subscribed 
by  the  grantor  or  by  his  agent  thereto  author- 
ised by  writing. 

"Second.  By  the  instmment  under  which  the 
trustee  claims  the  estate  affected.    Or, 

"Third.  By  operation  of  law." 

Propositions  3  and  6  deal  with  a  resulting 
trust  This  is  not  a  resulting  trust  and  the 
Judgment  is  not  based  upon  a  resulting  trust; 
therefore,  the  decisions  cited  by  plaintiff  in 
error  on  these  propositions  have  no  applica- 
tion. In  this  case  there  was  a  trust  arising 
by  operation  of  law. 

[t,  1 2]  Proposition  4,  relating  to  partner- 
ships, may  be  good  as  an  al)stract  proposition 
of  law,  but  it  does  not  embrace  all  of  the 
facts  in  this  case.  There  was  a  partnership 
existing  between  Shriver  and  Biunbaugh  in 
relation  to  the  Sullivan  leases  prior  to  the 
negotiations  with  Wells.  Wells  knew  of  the 
existence  of  this  partnership,  and  by  Joining 
in  the  venture  to  take  over  the  lease  and 
develop  it  he  became  a  partner  with  Shriver 
the  same  as  with  Bumbaugh.  When  persons 
who  are  considering  a  Joint  venture  to  do  a 
certain  thing  talk  It  over,  discuss  the  in- 
terest eadi  one  is  to  have  In  the  pr(%K)sed 
venture  and  the  share  of  the  profits  each  is 
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to  racdTfi,  tUa  may  consUtutB  a  partnership 
notwithstanding  they  have  made  no  specific 
reference  as  to  the  lossea  Losses  are  not 
pleasant  to  contemplate,  too  much  stress  laid 
upon  losses  Is  discouraging.  The  parties  go- 
ing into  a  joint  venture  or  partnership  usual- 
ly do  it  with  their  hopes  high  In  anticipation 
of  proflta  The  anticipation  of  profits  Is  often 
fhe  foundation  on  which  air  castles  are  built, 
a  very  pleasant  pastime.  In  view  of  the 
psychological  effect,  parties  contemplating 
joint  venture  for  their  mutual  profit  should 
not  be  censured  because  they  refrain  from 
stressing  the  losses  with  the  same  force  ami 
detail  they  do  the  profits.  One  of  the  partners, 
Bumbaugb,  went  up  to  the  lease,  took  diarge 
of  the  development  and  operation  of  it  with- 
out any  salary  or  compensation,  except  such 
as  he  was  to  receive  by  virtue  of  his  interest 
in'  the  profits  derived  from  the  oil  to  be  pro- 
duced and  sold.  Shrlver  was  furnishing  the 
money  to  pay  Bumbaugh's  expenses  during 
this  time.  This  brings  the  case  clearly  with- 
in the  rule  laid  down  in  McCaleb  v.  McKin 
ley,  supra,  and  the  other  cases  cited  defining 
a  trust  arising  by  (^Kration  of  law. 

Proposition  2  refers  to  an  implied  trust  or 
a  trust  ex  maleficio.  In-  this  propositiCMi, 
plaintiff  in  error  assumes  that  the  agreement 
he  has  refused  to  perform  is  void  under  the 
statute  of  ftauds  and  that  the  trust  does 
.arise  from  fiduciary  relationship.  2  Bouvier's 
Law  Dictionary,  1217,  says: 

'?^at  constitutes  a  fiduciary  relation  is  often 
a  subject  of  controversy.  It  has  been  held  to 
apply  to  all  persons  who  occupy  a  position  of 
pecoliar  confidence  towards  others,  such  as  a 
trustee,  executor,  or  administrator,  director  of 
a  corporation  or  society.  Carpenter  v.  Dan- 
forth,  52  Barb.  (N.  Y.)  681;  Appeal  of  Watts, 
78  Pa.  392." 

Under  the  facts  In  this  case  a  fiduciary  re- 
lationship did  exist  by  virtue  of  the  partner- 
ship, and  the  title  to  the  property  being  held 
by  Wells  In  trust  for  his  partners,  Shriver 
and  Bumbaugb,  Wellsf  denial  of  Shriver's 
rigbts  in  the  property  was  such  a  fraud  upon 
Shriver  as  will  operate  to  convert  Wells  into 
a  trustee  ex  maleficio. 

[11]  Where  S.  and  B.  as  partners  found  an 
oil  and  gas  lease  that  could  be  purchased  for 
a  stipulated  price  and  have  bargained  with 
the  bolder  of  m&i.  lease  for  its  purchase, 
fh«i  agree  to  let  W.  in  on  the  deal  in  con- 
sideration of  W.  putting  up  the  money  to 
pay  for  the  lease  and  developing  it,  W,  to 
carry  S.  and  B.  for  a  one-third  interest  each, 
S.  and  B.  permit  the  tiUe  to  be  taken  in  W.'s 
name,  then  without  compensation  or  salary 
B.  devotes  his  entire  time  and  experience  to 
the  development  of  the  lease,  S.  furnishing 
him  m<Miey  to  live  on  and  pays  his  expenses 
while  he  is  BO  operating  the  lease  for  the 
benefit  of  all  three,  and  W.,  the  holder  of  the 
legal  tttte,  attempts  to  deny  the  rights  of 
either  of  the  other  parties,  and  repudiates 


the  confidoioe  reposed  In  him,  is  sndi  a  flraad 
as  will  operate  to  convert  W.  into  a  tmste« 
ex  maleficio. 
The  judgn^nt  of  the  trial  court  Is  affirmed. 

HARRISON,    0.    J„    and    BUTINO    and 
KENNAMER,  JJ.,  concur. 

JOHNSON  and  NICHOLSON,  JJ.,  concur 
in  conclusions 


(81  Okl.  17t) 

MIDLAND  SAVINGS  &  LOAN  CO.  v.  QAST 

HEIGHTS  DEVELOPMENT  CO. 

(No.  9668.) 

(Supreme  Court  of  Oklahoma.    Feb.  15,  1921. 
Rehearing  Denied  April  26,  192L) 

(SyUaiiu  Iv  the  Court.) 

1.  Building  and  loan  associations  9=933(13)— 
Loan  for  level  premium  held  subject  to  usury 
statute. 

A  loan  of  money  made  by  a  buflfing  and 
loan  company  in  October,  1910,  though  pur- 
porting to  be  a  bnOding  and  loan  contract,  but 
made  in  violation  of  article  7,  a  15,  R«v.  Lews 
1910,  in  that  it  was  made  for  what  is  termed 
a  level  2  per  cent  premium,  and  not  upon 
competitive  bids,  as  required  by  said  statute 
then  in  force,  was  not  a  building  and  loan  con- 
tract, but  a  mere  loan  of  money  and  restricted 
as  to  the  rate  to  be  charged  by  article  8,  e.  12, 
Rev.  Laws  1910. 

2.  Building  aad  loan  associations  4=933(11)— 
Contract  for  loan  of  money  In  excess  of 
statutory  rates  held  usurious. 

A  contract  for  a  loan  of  money,  not  being 
a  building  and  loan  contract  for  the  reasons 
stated  in  paragraph  1  hereof,  which  provides 
for  an  annual  rate  of  interest  in  excess  of  the 
maximum  rate  allowed  by  section  1<X>4,  Rev. 
Laws  1910,  is  asurious. 

3.  Statutory  provisions. 

Section  1005,  Rev.  Lawa  1910,  provides: 
In  case  a  greater  rate  of  interest  has  been 
paid  than  is  allowed  by  law  to  be  charged,  the 
person  by  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  from  the  person 
taking  or  receiving  same,  twice  the  amoont  of 
interest  so  paid. 

4.  Usury  <Ss»l25,  137,  142(1)  — No  raeovery 
for  usuiy  or  for  attorney's  fees  where  ■ss'- 
rlous  payments  not  made. 

In  an  action  to  recover  for  usury  and  pen- 
alties, where  it  appears  from  the  record  that 
the  legal  obligation  and  contract  baa  not  been 
satisfied,  and  that  no  usurious  payments  have 
been  made,  the  party  bringing  such  action  is 
not  entitled  to  recover  for  usury  nor  for  attor- 
ney's fees. 

5.  Usury  <S=>I2S.  142(1)— PravalHag  party  la 
action  to  reoover  usury  and  paaaltles  held 
entitled  to  attorney's  fees. 

Under  section  1006,  Rev.  Laws  1910,  where 
an  action  is  brought  for  the  recovery  of  nsory 
and  penalties,  the  prevailing  party  is  entitied 
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to  recover  a  reasonable  •ttomey'a  fee,  to  b« 
Czed  by  the  court  at  not  less  thtis  $10. 

Appeal  from  DIgtrict  Court,  Oklahoma 
Oonnty;    Geo.  W.  Clark,  Judge. 

Action  by  the  Midland  Savlnga  &  Loan 
Company  against  the  Oast  Heights  Develop- 
ment Company  to  foreclose  a  mortgage. 
Jadgment  for  defendant,  and  plalntifr  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 

Loyal  3.  Miller,  at  Oklahoma  City,  and  A. 
J.  Bryant,  of  Denver,  Colo.,  for  plaintiff  in 

MTOr. 

Asp,  Snyder,  Owen  &  Lybrand,  of  Okla- 
homa City,  for  defendant  In  error. 

.HARRISON,  C.  J.  This  was  an  action  in 
the  district  court  by  the  Midland  Savings 
&  Ijoan  Company  to  foreclose  Its  building 
and  loan  mortgage  on  lots  27  and  28,  block 
7,  Gast  Heights  addition  to  Oklahoma  City. 
Plalntur  in  error  will  herein  be  referred  to 
as  the  Loan  Company,  and  defendant  in  error 
as  Development  Company.  The  questions  in- 
volved are:  Birst,  whether  the  contract  and 
mortgage  sued  upon  was  a  building  and  loan 
omtract  within  the  purview  of  our  statutes; 
second,  whether  defendant  in  error.  Develop- 
ment Company,  who  was  not  the  borrower, 
but  a  purchaser  of  said  lots  at  an  ezecbtlon 
sale  subject  to  said  building  and  loan  mort- 
gage and  had  made  all  payments  which  had 
become  dae  on  said  mortgage,  may  claim  aitd 
recover  usury  and  penaltie&  A  determina- 
tion ot  these  qaesti<m8,  together  with  the 
qnestions  arising  out  of  same,  will  decide  the 
case. 

[1]  As  to  the  first  proposition,  we  are  of 
the  view  that  the  trial  court  properly  held 
that  the  contract  in  question  was  not  a  build- 
ing and  loan  contract  within  the  purview  of 
our  statutes,  inasmuch  as  it  had  l>een  made 
without  bids  and  upon  what  is  understood 
as  a  level  2  per  cent,  premium  rate,  in  addi- 
tion to  the  maximum  contract  rate  of  10  per 
cent  per  annum  allowed  by  law,  and  not 
made  npon  competitive  bids  as  required  by 
the  statutes  then  in  force,  to  wit,  article  7, 
c  15,  Rev.  Laws  1910,  as  construed  and  ap- 
plied in  JEtna  Building  &  Loan  Ass'n  v. 
Rouch,  32  OkL  735,  124  Pac  24,  Midland 
Savings  Sc  Loan  Co.  v.  Denton,  67  Okl.  622, 
157  Pac.  285,  Midland  Savings  &  Loan  Co. 
V.  Tuohy,  170  Pac.  244,  and  more  recently  In 
Holt  et  aL  v.  .^tna  Building  &  Loan  Ass'n, 
78  Okl.  807,  190  Pac.  872. 

[2]  The  contract  not  being  a  huilding  and 
loan  contract  for  the  reasons  above  stated, 
it  then  became  a  mere  loan  of  money,  and,  as 
it  provided  for  a  rate  in  excess  of  the  maxi- 
mum rate  allowed  by  law  (section  1004,  Rev. 
L.  1910),  It  was  a  usurious  contract,  as  simi- 
lar contracts  Iiave  been  held  to  be  by  this  court 
In  Midland  Savings  &  Loan  Co.  v.  Nicoll,  76 
OkL  -27,.  ISS  Pac.  731.  and  Mtoa.  BoUdlng 
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&  Loan  Ass'n  v.  Harris  et  aL,  170  Pac  TOO. 

The  second  question,  namely,  wbetlieT  the 
development  company  may  recover  usury  and 
penalties  depends  upon  the  fhets  in  the  oaae^ 
which  are: 

In  October,  1910,  Ben  R.  Farrar  obtained  a 
loan  of  $1,400  from  said  Loan  Company  and 
executed  tbe  mortgage  herein  sned  npon  to 
secure  payment  of  same.  The  Loan  Company 
also  Issued  40  shares  of  stock  to  Farrar, 
which  were  assigned  by  Farrar  as  further 
security  for  the  loan.  The  lots  in  question 
had  previously  been  purchased  by  Farrar 
trom  the  Development  Company,  defendant 
in  error,  and  a  mortgage  given  by  Farrar  to 
said  company  to  secure  payment  of  the  pur- 
chase money,  amounting  to  $1,100.  The  De- 
velopmojt  Company  withheld  its  mortgage 
from  record  until  after  the  Loan  Company's 
mortgage  bad  been  recorded ;  henoe  tbe  Loan 
Company's  mortgage  became  a  first  mortgage 
and  the  Development  Company's  a  second 
mortgage.  Subsequent  to  these  transactions 
Farrar  caused  a  dwelling  bouse  to  be  »ected 
on  the  lots.  Tbe  'Morse  Lumber  Company 
furnished  the  material  and  labor  for  the 
construction  of  the  house,  and  upon  Farrar's 
failure  to  pay  for  same  brought  suit  to  fore- 
close its  materialman's  lien,  and  made  Ben 
R.'  Farrar,  Midland  Savings  &  Loan  Com- 
pany, and  Gast  Heights  Development  Com- 
pany and  others  defendants  In  said  suit 
Farrar,  In  the  meantime,  had  removed  from 
the  state,  having  made  no  payments  upon  the 
loan.  The  Development  Company,  however, 
in  order  to  protect  itself  against  foreclosure 
by  the  Loan  Company,  had  made  all  pay- 
ments on  the  loan  as  they  had  fallen  due, 
and,  there  having  been  no  default  In  pay- 
ments due  upon  same,  it  could  not  st  that 
time  declare  a  forfeiture,  and  foreclose  Its 
mortgage.  Hence  it  filed  a  cross-action,  ask- 
ing that  its  mortgage  be  declared  a  first  lien 
upon  the  property.  The  Development  Com- 
pany filed  its  cross-action,  acknowledging 
priority  of  the  Loan  Company's  lien,  and 
asking  that.  Inasmuch  as  it  had  made  all 
payments  due  upon  the  loan  in  order  to  pro- 
tect itself  against  foreclosure  by  the  Loan 
Company,  it  be  subrogated  to  the  rights  of 
the  Loan  Company,  and  that  it  have  Judg- 
ment foreclosing  its  second  mortgage,  and 
that  the  lots  be  sold  to  satisfy  its  second 
Hen,  subject  to  the  Loan  Company's  first  lien, 
and  also  that  it  have  Judgment  against  Far- 
rar for  the  amount  paid  upon  the  loan. 
Judgment  was  rendered  as  prayed  for  by  the 
Development  Company  in  its  cross-action,  de- 
creeing the  Loan  Company  a  first  lien  uiwn 
the  lots  for  $1,400,  with  interest  at  10  per 
cent,  per  annum,  and  the  Development  Com- 
pany's mortgage  a  second  Hen  for  $1,100,  and 
foreclosing  said  second  lien  and  ordering  tbe 
lots  sold  to  satisfy  such  Judgement,  subject 
to  the  Loan  Company's  first  lien.  Pursuant 
to  said  Judgment  the  Development  Company 
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procnred  an  order  of  sale  of  the  property,  the 
sale  was  made  subject  to  said  first  lien,  and 
upon  motion  of  the  Development  Company 
was  confirmed  and  sherifTs  deed  issued  to 
such  company  subject  to  said  Loan  Com- 
pany's first  Hen,  which  deed  was  accepted  by 
the  Development  Company,  and  the  Judg- 
ment, being  submitted  to  and  acquiesced  in 
by  It  and  by  the  Loan  Company,  thereby  be- 
came final. 

Thereafter  the  Develc^ment  Company  con- 
tinned  to  make  payments  as  they  became  due 
on  the  loan  until  it  bad  paid  an  amount 
which  It  claimed  to  be  equal  to  the  prlndpal 
received  under  the  loan  with  interest  at  10 
per  cent  per  annum,  and  refused  to  make 
farther  payments.  The  Loan  Company 
claimed  a  balance  of  $980.93,  consisting  of 
premiums,  fees,  fines,  attorney's  fees,  etc, 
yet  due  upon  the  bnlldlng  and  loan  cMitract 
Upon  refnsal  of  the  Development  Company  to 
pay  the  balance  claimed  by  the  Loan  Com- 
pany, the  Loan  Company  brought  this  action 
to  foreclose  -Its  mortgage  under  the  strict 
terms  of  its  said  building  and  loan  contract 
with  the  borrower,  and  asked  Judgment  for 
said  balance,  $980.93,  with  Interest  at  10 
per  cent  per  annum  and  for  an  attorney's 
fee  of  $140. 

The  Development  Company  answered,  de- 
nying further  liability,  and  claiming  to  have 
paid  the  whole  amount  legally  due,  that  such 
excess  was  usury,  wherefore  It  prayed  Judg- 
ment for  double  the  excess  so  paid. 

No  contractual  relationship  between  the 
parties  with  reference  to  the  loan  had  been 
formed  by  any  agreement  between  the  com- 
panies themselves,  but  such  relationship  as 
did  exist  betwesi  them,  in  relation  to  the 
loan,  at  the  time  this  action  was  begun,  had 
grown  out  of  rights  and  obligations  created 
and  fixed  between  them  In  the  former  suit, 
the  Morse  Lumber  Company's  suit. 

In  referring  to  the  Judgment  in  the  Morse 
Lumber  Company's  suit  as  fixing  the  rights 
and  status  of  these  parties  with  reference  to 
the  loan,  we  mean  that  portion  of  the  Judg- 
ment which  decreed  to  the  Loan  Company  a 
first  mortgage  Uen  for  $1,400,  with  interest  at 
10  per  cent,  per  annum,  and  giving  Judgment 
to  the  Development  Company  foreclosing  its 
lien  for  $1,100  subject  to  the  Loan  Company's 
first  lien  for  $1,400.  Although  held  to  be  a 
mere  loan  for  the  forgoing  reasons,  the  fact 
that  the  mortgage,  when  construed  In  con- 
nection with  the  buUdlng  and  loan  contract 
may  have  contained  usurious  features,  did 
not  destroy  the  force  of  the  mortgage  Uen 
nor  defeat  the  Loan  Company's  right  to  en- 
force such  lien.  See  Meadors  v.  Johnson,  27 
Okl.  544,  112  Fbc.  1121.  Hence  the  court 
properly  decreed  a  lien  upon  the  lots  to  se- 
cure the  mortgage  debt 

The  "Journal  entry  of  Judgment  of  Cast 
Heights  Development  Company  on  cross-peti- 
tion" contains  the  following:  | 


"Now  on  this  Ist  day  of  Tune,  1912,  the 
above-entitled  cause  came  on  to  be  beard  upon 
motion  of  defendant,  Cast  Heights  Develop- 
ment Company,  for  Judgment  on  the  plead- 
ings, and  the  court  having  examined  said  plead- 
ings, and  being  fully  advised  In  the  premises, 
finds  that  the  defendant  •  •  •  Midland  Sav- 
ings &  Loan  Association  has  answered  in  said 
cause,  and  has  set  forth  that  it  daims  a  mort- 
gage  on  the  premises  executed  and  delivered  to 
said  defendant  or  on  about  the  Ist  day  of  Oc- 
tober, 1910,  being  originally  for  the  sum  of 
$1,400,  with  interest  thereon  at  the  rate  of  10 
per  cent  per  annum,  •  •  •  that  said  mort- 
gage is  a  first  lien  upon  said  premises,  and 
that  same  is  payable  in  monthly  installments." 

The  court  thai  found  further  that  the  de- 
fendant Ben  B.  Farrar,  had  given  to  the 
Development  Company  a  mortgage  on  the 
same  lots  to  secure  the  purchase  money, 
amounting  to  $1,100,  but  that  such  mortgage 
lien  was  Junior  and  subject  to  the  Loan  Com- 
pany's first  lien,  bnt  that  as  the  Develop- 
ment Company  has  become  subrogated  to  the 
rights  of  the  Loan  Company,  It  was  entitled 
to  foreclosure  of  Its  second  lien,  subject  to 
the  Loan  Company's  first  Uen,  whereupon  the 
Judgment  further  recites  as  foUows: 

"Wlierefore  it  is  ordered,  adjudged,  and  de- 
creed that  said  defendant  Cast  Heights  De- 
velopment Company,  have  Judgment  against 
the  defendant  Ben  B.  Farrar  for  the  sum  of 
$1,100,  with  interest  thereon  from  the  13th 
da;  of  April,  1910,  at  the  rate  of  8  per  cent, 
compounded  semiannually,  together  with  $76  aa 
attorney's  fees  for  foreclosure  of  said  mort- 
gage, and  that  said  judgment  be  and  the  same 
is  hereby  declared  a  Uen  upon  said  premises, 

*  *  *  but  junior  and  inferior  to  the  lien 
of  the  Midland  Savings  &  Loan  Association, 
and  that  said  defendant  Gast  Heights  Develop- 
ment Company  is  entitled  to  have  said  mort- 
gage foreclosed  and  said  premises  sold  by  the 
sheriff  of  Oklahoma  county,  Okl.,  subject  bow- 
ever,  to  the  first  lien  of  the  Midland  Savings 
&  Loan  Aesociation,  for  the  purpose  of  ptiy- 
ing  said  judgment" 

A  portion  of  the  above  decree  and  Judg- 
ment should  be  borne  in  mind,  to  wit: 

"Midland  Savings  &  Loan  Association  haa 
answered  in  said  cause,  and  has  set  forth  that 
it  claims  a  mortgage  on  said  premises  for  the 
sum  of  $1,400,  with  interest  thereon  at  the 
rate  of  10  per  cent  per  annum,  •  •  •  that 
said  mortgage  is  a  first  lien  upon  said  premis- 
es, and  that  same  is  payable  in  monthly  in- 
staUments." 

The  foregoing  portion  of  the  decree  and 
Judgment  constitutes  both  a  finding  of  fact 
and  a  decree  upon  the  fact  found.  It  is  a 
finding  of  fact  in  that  It  finds  that  the  Loan 
Company,  in  its  cross-action,  had  claimed 
only  to  have  a  mortgage  orlgiaally  tor  |l,40O, 
with  Interest  at  10  per  cent  per  annum, 
and  asl^ed  that  such  mortgage  be  decreed  a 
first  lien  on  the  property ;  it  is  a  decree  in 
that  it  gave  to  the  Loan  Company  the  Uen 
It  bad  asked  for,  viz.  a  first  Uen  to  secure  a 
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mortgage,  origbially  for  $1,400,  with  Interest 
at  10  per  cent  per  annoin.  It  Is  a  finding  as 
to  Jnst  wbat  the  Loan  Company  asked  for 
In  Its  cross-action,  and  a  decree  in  that  It 
gave  the  Loan  Company  Just  what  it  did  ask 
for. 

This  being  what  the  Loan  Company  asked 
for  In  Its  cross-action,  and  it  having  ac- 
G^ted  and  acquiesced  in  wliat  it  received 
in  the  decree,  it  must  look  to  snch  decree  in 
the  former  suit  for  its  rights  in  the  present 
suit  The  court  did  not  decree  to  the  Loan 
Company  a  first  lien  to  secure  its  building 
and  loan  contract  with  Farrar,  according  to 
the  terms  thereof,  nor  a  first  lien  to  secure 
the  paym^it  of  its  mortgage  according  to 
the  terms  of  such  mortgage,  but  decreed  to  It 
a  first  li&a  to  secure  a  mortgage  originally 
for  $1,400,  with  Interest  at  10  per  cent,  per 
annum.  Therefore  the  Loan  Company  will 
not  be  given  in  the  present  case  more  than 
It  was  ^ven  a  lien  for  In  the  former  case. 

Likewise  the  Development  Company  in  its 
cross-action  in  the  former  case  acknowledged 
the  priority  of  the  very  Hen  which  the  court 
ftonnd  as  a  fact  that  the  Loan  Company  had 
adied  for,  namely,  a  first  lien  to  secure  a 
mortgage  originally  for  $1,400,  with  Interest 
at  10  per  cent,  per  annum,  and  had  asked  that 
its  second  lien  be  foreclosed  subject  to  the 
Loan  Company's  first  lien.  It  (the  Develop- 
ment Company)  received  judgment  as  prayed 
for  In  its  cross-action,  foreclosing  its  second 
Men  subject  to  the  Loan  Company's  first  lien, 
and  accepted  the  sherifTs  deed  subject  to 
said  first  lien.  It  was  likewise  bound  by  the 
former  Judgment;  said  judgment  having 
been  rendered  in  response  to  Its  prayer. 

[<]  Therefore  that  decree  and  judgment 
fixed  the  status  of  the  two  companies  with 
reference  to  the  loan.  The  Loan  Company 
was  entitled  in  tlils  action  to  $1,400,  with 
interest  at  10  per  cent  per  annum,  payable 
in  monthly  installments,  such  loan  to  be 
credited  with  all  the  payments  that  had  been 
made,  and  the  Development  Company  be- 
came obligated,  under  the  decree  which  it 
had  procured,  to  satisfy  the  lien  which  such 
decree  had  given  to  the  Loan  Company.  Now, 
if  the  Development  Company  had  paid  an 
amount  In  excess  of  $1,400,  with  Interest  at 
10  per  cent  per  annum,  less  all  proper  credits, 
then  It  had  made  usurious  payments  and  was 
entitled  to  recover  for  usury.  Its  rights  to 
recover  nsnry,  as  we  view  the  case,  depended 
upon  whether  It  had  made  usurious  payments 
on  the  lien  decreed  in  the  former  judgment 
and  not  npon  the  question  whether  it  should 
recover  usury  under  an  assignment  of  Far- 
rar'8  right  to  recover  usury.  It  appears  that 
after  this  action  was  begun  Farrar  had  as- 
signed his  right  to  sue  for  usury  to  the  Devel- 
opment Cmnpany,  and  tlie  Development  Com- 
pany sought  to  recover  usury  on  the  strength 
of  such  assignment  but  M  we  view  the 
case,  Farrar  had  no  right  to  recover  usury; 


he  had  paid  no  nsury;  he  had  paid  nothing. 
The  right  to  recover  usury  and  attorney's 
fees  given  by  sections  1006  and  1006,  R.  L. 
1910,  is  to  the  party  who  pays  usury,  and 
not  to  the  party  who  might  have  had  the 
right  to  recover  if  he  had  made  the  usurious 
payments. 

When 'the  Loan  Company  brought  this  ac- 
tion its  rights  to  recover  for  the  money 
loaned  to  Farrar  were  determinable  only  by 
the  rights  which  it  had  asked  for  and  which 
were  given  to  it  upon  its  cross-action  in  the 
former  suit  and  when  the  Development  Com- 
pany asked  for  usury  In  the  present  case  its 
rights  to  recover  same  were  determinable 
upon  the  fact  that  it  had  made  usurious  pay- 
ments on  the  lien'  created  against  the  lots 
in  the  former  suit 

[3]  The  trial  court  in  the  case  at  bar  found, 
and,  as  we  view  the  record,  properly  found, 
that  the  original  loan  was  $1,400,  but  that 
$23  had  been  deducted  from  same,  and  that 
the  draft  sent  to  the  borrower  was  for  only 
$1,3T7,  and  that  the'  Development  Company 
was  entiUed  to  credit  for  said  $23  held  back 
by  the  Loan  Company.  Therefore  the  Devel- 
opment Comiiany,  or  more  correctly  the  lots 
in  question,  were  bound  for  the  original  sum 
of  $1,400,  with  Interest  at  10  per  cent  per 
annum,  but  was  entitled  to  credit  for  the 
$23  withheld  by  the  Loan  Company,  and  for 
the  $497.06  found  to  have  been  paid  at  the 
time  of  the  former  suit  and  entitled  to  a  cred- 
it for  all  subsequent  payments  which  had 
be«D  made  at  the  time  of  filing  this  suit. 
The  Development  Company  alleged  that  it 
had  paid  $1,427.06.  The  trial  court  found 
as  a  fact  that  It  bad  paid  the  sum  of  $1,427.- 
06  on  the  loan.  The  court  also  found  that 
the  sum  of  $23  had  been  retained  by  the  Loan 
Company  from  the  original  $1,400,  and  that 
the  Loan  Company  had  sent  a  draft  to  the 
borrower  for  <Hily  $1,377,  and  that  the  Devel- 
opment Company  was  entitled  to  credit  for 
said  $23  as  a  payment  made  on  the  original 
loan  of  $1,400.  Adding  the  $23  to  the  $1,427.- 
06  alleged  and  found  to  have  been  paid  makes 
a  total  of  $1,450.06,  or  only  $50.06  Interest 
paid  on  the  $1,400  from  October,  1910,  to 
August,  1916.  Now  the  Interest  on  the  $1,- 
377  at  10  per  cent  per  aimum  from  October, 
1910,  to  March  22,  1911,  the  date  on  which 
the  first  payment  of  $60  was  made,  would 
amount  to  more  than  $50.06,  more  than  was 
alleged  to  have  been  paid  by  the  Develop- 
ment Company.  It  is  obvious,  therefore,  that 
the  payments  made  by  the  Development  Com- 
pany amounting  to  $1,427-06,  plus  the  $23 
credit  aforesaid,  had  not  extinguished  the 
lien  which  the  decree  in  the  former  created 
against  the  lots,  namely,  a  lien  for  $1,400, 
with  Interest  at  10  per  cent  per  annum  less 
the 'credits  for  jtayments  whidi  had  bem 
made  at  the  time.  This  being  true,  the  De- 
velopment Company  had  not  paid  any  usuri- 
ous interest.     It  had  not  satisfied  the  Hen 
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against  the  lots,  which  lien  It  had  asked  for 
and  acceded  to  In  the  former  suit  It  tras 
not  entitled  to  recover  for  usury  paid  uutll 
It  bad  made  usnrions  payments.  Section 
1006,  R.  L.  1910.  It  could  not  claim  usuri- 
ous payments  until  It  had  satisfied  the  lien 
which  bad  been  decreed  against  the  lots  in 
the  former  case.  Therefore  the  trl&I  court 
was  in  error  In  rendering  Judgment  for 
usury.  Likewise  the  court  erred  In  giving 
Judgment  to  the  Development  Company  for 
attorney's  fees.  Section  1006,  R.  L.  1910, 
authorizes  recovery  for  attorney's  fees  by  the 
prevailing  party,  that  is,  by  the  party  who 
has  paid  usury,  if  It  be  shown  that  he  has 
dpne  so,  or  by  the  party  sued  if  it  appear 
that  no  usury  has  been  paid. 

[B]  The  Loan  Company  was  entitled  to  re- 
cover on  Its  lien  the  sum  of  $1,400,  with  In- 
terest at  10  per  cent,  per  annum,  pins  the 
sum  of  $71.52  found  to'  have  been  i)ald  out 
by  it  for  taxes.  Insurance,  etc.,  since  this  suit 
was  filed,  less  all  proper  credits,  which  con- 
sisted of  the  $1,427.06  foond  to  have  been 
paid  by  the  Developm^t  Company  and  the 
$28  retained  out  of  the  loan  as  aforesaid  by 
the  Loan  Company,  and  entitled  to  Judg- 
ment foreclosing  Its  lien  on  the  lots  to  satisfy 
the  balance  due  thereon,  and  entitled  to  such 
attorney  fee,  not  less  than  $10,  as  may  be 
adjudged  by  the  court 

The  cause  Is  therefore  remanded  to  the 
trial  court,  with  directions  to  recast  the 
Judgment  to  conform  to  the  conclusions  here- 
in reached. 

PITCHFORD,  MCNEILL^  NICHOLSON, 
and  BLTINO,  JJ.,  concur. 


(tl  Old.  224) 

HENLEY  V.  OKLAHOMA   UNION   RY.  CO. 
«t  al.     (No.  11460.) 

(Supreme  Court  of  Olilahoina.    Feb.  15,  1921. 
Rehearing  Denied  May  8,  1921.) 

(Syllaiu*  by  the  Court.) 

I.  Master  and  servant  «=»385(I8)— Indttstrlal 
Board  without  Jurisdiction  to  order  claimant 
to  submit  to  surgical  operation  to  minimize 
compensation. 
Section  7,  Seas.  Laws  1919,  chapter  14,  pro- 
vides:    "The  employer  shall  promptly  provide 
for  an  injured  employee  such  medical,  surgical 
or  other  attendance  or  treatment,  nurse  and 
hospital  service,  medicine,  crutches  and  appara- 
tus as  may  be   necessary,   during  sixty  days 
after  the  injury  or  for  such  time  in   excess 
thereof  as  in  the  judgment  of  the  Commission 
may  be  required.    If  the  employer  fails  to  pro- 
vide the  same,  the  injured  employee  may  do  so 
at  the  expense  of  the  employer.    The  employee 
shall  not  be   entitled   to   recover  any   amount 
expended  by  liim  for  such  treatment  or  services 
anless  he  shall  have  requested  the  employer  to 


furnish  the  same  and  tjie  employer  shall  have 
refused  or  neglected  to  do  so." 

Held,  said  section,  is  for  the  benefit  of  the 
injured  employee,  providing  for  him  proper 
medical  and  surgical  treatment  at  the  expense 
of  the  employer  in  addition  to  the  compensation 
provided  for  in  said  act  resulting  from  injuries 
arising  in  the  course  of  Ids  employment,  and 
Uiat  under  the  provisions  of  section  7,  sopra, 
the  State  Industrial  Board  is  without  Jurisdic- 
tion to  order  the  injured  employee. to  submit 
to  a  major  operation  involving  a  risli  of  life, 
however  slight,  in  order  that  the  pecuniary 
obligBtions  created  by  the  law  in  his  favor 
against  his  employer  may  be  minimized. 

2.  Master  and  servant  ^=9348— Compensation 
Law  liberally  construed. 

The  Workmen's  Compensation  Laws  of  this 
state  deprive  the  injured  employee  of  the  right 
of  action  in  the  courts  of  the  state  to  recover 
damages  for  injury  received,  and  provide  a  lim- 
ited amount  of  compensation  during  disaUIity, 
and  said  laws  were  adopted  with  the  view  of 
enabling  employer  and  employee  to  settle  their 
differences  without  litigation,  and  to  enable  each 
employee,  not  guilty  of  willful  misconduct,  to 
receive  quickly  a  reasonable  recompense  for 
the  injuries  accidently  received  in  the  course 
of  bis  employment,  under  certain  fixed  mles. 
These  laws  must  be  liberally  construed  in  fa- 
vor of  the  injured  employee. 

3.  Master  and  sorvaat  ®=»38S( 1 8)— Industrial 
Commission  not  authorized  to  rsquire  claim- 
ant to  undergo  operation  or  forfeit  right  to 
compensation. 

An  award  of  the  State  Industrial  Commis- 
sion, in  case  of  injuries  resulting  in  hernia, 
requiring  claimant  to  undergo  an  operation  or 
forfeit  his  right  to  compensation,  is  error.  The 
rule  is  that  the  Industrial  Commission  must 
award  compensation  as  provided  for  by  law 
for  the  disability  of  an  Injured  employee  as  it 
exists  at  the  time  of  making  the  award,  and 
the  Commission  is  without  jurisdiction  to  im- 
pose upon  the  injared  employee  the  option  of 
submitting  to  a  major  operation  or  forfeiting 
his  right  to  compensation. 

Appeal  from  Award  of  State  Industrial 

Ommlsslon. 

Proceedings  by  J.  H.  Henley  under  the 
Workmen's  Compensation  Law  against  the 
Oklahoma  Union  Railway  Company  and  the 
JEtna.  Life  Insurance  Ck)mpany.  From  an 
award  of  compensation  by  the  State  Indus- 
trial Commission,  claimant  appeals.  Re- 
versed in  part,  and  remanded,  with  direc- 
tions. 

J.  M.  Springer  and  B.  O.  WUbob.  both  of 
Tulsa,  for  petitioner. 

Abemathy  &  Howell,  of  Oklahoma  CSty, 
and  S.  P.  Freellng,  Attj.  Gen.,  for  respond- 
ents. 

KBNNAMER,  J.  This  matter  is  before  the 
court  upon  a  petition  filed  by  J.  B.  Henley, 
claimant,  to  review  an  award  made  by  the 
State  Industrial  Commission  on  the  3d  day 
of  May,  1920,  which  is  as  follows: 
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•Vow  an  tUa  3d  dcy  of  Bfay,  1920,  the  abore 
eanse  eomioK  on  to  be  heard  pnranant  to  legal 
notice  given  and  the  CommisBion  having  ex- 
amined all  reporta  on  file,  and  being  well  and 
■nfficienUjr  advised  In  the  premises,  finds:  That 
tiie  daimant  whfle  In  the  employ  of  the  re- 
spondent and  in  the  conrse  of  his  employment 
was  injared  March  13,  1020,  and  as  a  resnit 
of  said  injury  developed  a  hernia,  and  that  it 
would  be  to  his  best  interest  to  receive  an 
operation  for  said  injury. 

'TThe  Commission  further  finds  that  he  is  en- 
titled to  an  operation  and  compensation  for 
four  weeks  af  the  rate  of  $14.68  per  week,  be- 
ing a  total  snm  of  $68.32. 

"•It  is  ordered:  That  within  10  days  from  this 
date  the  .2!tna  life  Insurance  Company  or  the 
Oklahoma  Union  Railway  Company  pay  to  the 
above  claimant  compensation  computed  from 
March  13. 1920,  at  the  rate  of  $14.68  per  week, 
continuing  ontO  termination  of  disability,  unless 
within  10  days  from  this  date  the  respondent 
will  notify  the  daimant  and  the  Commission  of 
Its  willingness  to  pay  for  the  operation.  In 
sncfa  event  claimant  shall  In  10  days  thereafter 
notify  the  insurance  carrier  or  respondent  and 
the  Industrial  Commission  of  ita  willingnesa  to 
accept  said  operation. 

"It  is  further  ordered:  If  the  daimant  agrees 
to  accept  said  operation,  the  insurance  carrier 
or  respondent  shall  make  all  necessary  arrange- 
ments for  daimant  to  receive  said  operation 
and  pay  all  cost  inddent  thereto,  including  the 
hospital,  surgical,  nurse,  cost  of  medicine,  and 
other  expenses  inddent  thereto,  and  the  travel- 
ing expenses  of  the  claimant  from  his  home  to 
the  place  where  said  operation  will  be  perform- 
ed, said  operation  to  be  performed  within  30 
dasrs  after  the  daimant  agrees  to  accept  same, 
nnless  additional  time  is  agreed  npon  by  the 
parties  thereto. 

"It  is  further  ordered:  That  in  the  event  said 
operation  is  accepted  upon  its  performance  the 
respondenl  pay  to  the  daimant  4  weeks'  com- 
pensation at  the  rate  of  $14.68,  being  a  total 
sum  of  $68.32.  If  said  operation  is  refused  by 
daimant,  the  respondent's  liability  shall  cease 
upon  payment  of  4  weeks'  compensation." 

The  award  fonnd  that  the  claimant  had 
developed  a  hernia  as  a  result  of  an  acddrat 
occnning  in  the  conrse  of  his  employment, 
and  gave  him  the  alternative  of  an  operation 
or  accepting  $68.32,  four  weeks'  compensa- 


tfae  same  and  the  employer  shall  have  refasad 
or  neglected  to  do  ao." 

It  la  apparent  that  the  State  Indnstrlal 
Commission  has  misoonatraed  section  7,  su- 
pra. In  that  they  have  exercised  jurisdiction 
to  order  the  claimant  herein  to  snbmlt  to  a 
major  operatloD  nnder  poialty  in  case  of  his 
failure  to  comply  with  the  order  of  forfeiting 
his  right  to  compensation.  A  careful  reading 
of  section  7,  supra,  her^n,  fails  to  disclose 
the  anthoritr  for  the  Commission,  directing 
the  injured  employee  to  submit  to  a  major 
operation  under  penalty  or  forfeiting  his 
right  to  compensation.  Section  7,  supra,  of 
said  act,  provides  for  the  injured  employee 
proper  medical  and  surgical  treatment  at  the 
expense  of  the  employer ;  and  the  treatment 
provided  for  is  In  addltton  to  the  compensa- 
tion provided  for  nnder  the  Workmen's  Com- 
pensation Act  of  1919,  dnrlng  disability;  but 
nowhere  In  said  act  Is  the  Commission  au- 
thorized to  require  the  injured  employee  to 
submit  to  a  serious  operation  Involving  a 
risk  of  life,  however  slight,  in  order  that  the 
pecuniary  obligation  created  by  the  law  In 
his  favor  may  be  minimized.  The  award  in 
the  case  at  bar  presupposes  that  the  opera- 
tion would  be  successful,  and  that  the  claim- 
ant would  be  cured.  This  is  In  excess  of  the 
Gonunission's  authority.  The  respondents  In 
their  brief  contend  that  an  operation  for 
hernia  Is  not  regarded  as  a  dangerous  or 
serious  operation,  but  Is  a  comparatively 
slight  inconvenience,  and  results  In  a  per- 
manent cure.  The  record  in  the  present 
cause  does  not  disclose  the  kind  of  hernia 
the  claimant  was  afflicted  with,  but  we  can- 
not agree  with  the  contention  that  an  ordi- 
nary operation  fOr  hernia  is  to  be  regarded 
as  a  slight  inconvenience,  and  we  know  of  no 
medical  authority  or  reputable  physidan 
that  would  class  an  operntion  for  hernia  as 
a  minor  operation.  On  the  other  hand,  ordi- 
nary hernia  requires  the  administration  of 
an  anesthetic  and  an  Incision  of  the  abdomi- 
nal wall,  and  In  some  instances  it  proves 
fatal.    The  rule  appears  to  be  supported  by 


tlon,  and  In  the  event  the  claimant  failed  or  |  the  overwhelming  weight  of  authority  that 


refused  to  submit  to  the  operation  as  ordered 
by  the  Commission  further  compensation.  Ir- 
respective of  the  condition  of  the  claimant, 
was  denied. 

(1-31  Section  7,  chapter  14,  Session  Laws 
of  1919,  provides: 

"TThe  employer  shall  promptly  provide  for  an 
injured  employee  such  medical,  surgical  or 
other  attendance  or  treatment,  nurse  and  hospi- 
tal service,  medidne,  crutches  and  apparatus 
as  may  be  necessary,  during  sixty  days  after 
the  injury  or  for  such  time  in  excess  thereof 
as  in  the  judgment  of  the  Commission  may  be 
required.  If  the  employer  fails  to  provide  the 
same,  the  injured  employee  may  do  so  at  the 
expense  of  the  employer.  The  employee  shjiU 
not  be  entitled  to  recover  any  amount  expended 
by  him  for  such  treatment  or  services  nnless 
he  shall  have  requested  the  employer  to  furnish 


no  man  shall  be  compelled  to  take  a  risk  of 
death,  however  slight,  in  order  that  the 
pecuniary  obligation  created  by  law  In  his 
favor  against  his  employer  may  be  mini- 
mized. Tutton  V.  Steamship  Majestic,  L.  J. 
1909  Reports  N.  S.  vol.  78,  K.  B.  p.  630; 
Blate  vl  Third  Ave.  R.  Co.,  44  App.  Dlv.  163, 
60  N.  Y.  Supp.  732;  McNally  v.  Hudson  & 
M.  B.  R.  Co.,  87  N.  J.  Law,  455,  95  Atl.  122 ; 
Donovan  et  al.  v.  New  Orleans  By.  &  Light 
Co.,  132  La.  239,  61  South.  216.  See  note  48 
L.  R.  A.  (N.  S.)  HO;  McNamara  v.  Metropoli- 
tan Street  By.  Co.,  133  Mo.  App.  646,  114  S. 
W.  60 ;  Guild  v.  Portland  Ry.,  lig^t  &  Power 
Co.,  84  Or.  670,  131  Pat  810;  Jendrus  v. 
Detroit  Steel  Products  Co.  et  al.,  178  Mich. 
265,  144  N.  W.  563,  L.  B,  A.  1916A,  881,  Ann. 
Gas.  1915D.  476. 
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In  the  caae  of  UcNally  t.  Hudson  &  Man- 
hattan Ry.  Co.,  87  N.  J.  Law,  455,  95  Atl.  122. 
snpra,  the  Supreme  Court  of  New  Jersey,  In 
considering  a  case  almost  Identical  with  the 
case  at  bar,  said: 

"The  cossensus  of  opinion  of  the  medicsd 
witnesses  is  that  the  operation  is  a  major  one, 
accompanied  with  some  peril  to  life.  Although 
the  peril  to  life  seems  to  be  Ter;  slight,  48 
chances  in  23,000,  nevertheless  the  Idea  is  ap- 
palliDg  to  one's  conscience  that  a  human  being 
should  be  compelled  to  take  a  risk  of  death, 
however  slight  that  may  be,  in  order  that  the 
pecnniary  obligation  created  by  the  law  in  his 
favor  against  his  employer  may  be  minimized. 
The  English  cases  cited  by  counsel  for  defend- 
ant do  not  lay  down  any  such  doctrine.  •  •  • 
We  think  the  sound  rule  on  the  subject  to  be 
as  stated  by  Lord  McLaren,  in  Donley  v.  Baird 
(1908),  Scotch  Cas.  (on  page  536),  which  is  as 
follows:  'In  view  of  the  great  diversity  of  cases 
raising  this  question,  I  can  see  no  general  prin- 
ciple except  this,  that  if  the  operation  ia  not 
attended  with  danger  to  life  and  health,  or  ex- 
traordinary suffering,  and  if,  according  to  the 
best  medical  or  surgical  oi^nion,  the  operation 
offers  a  reasonable  prospect  of  restoration  or 
relief  from  the  incapacity  from  which  the  work- 
man is  suffering,  then  he  must  either  submit  to 
the  operation  or  release  his  employers  from 
the  obUgation  to  maintain  him.'  •  •  •  It 
cannot,  however,  be  properly  said  that  where 
it  appears,  as  it  does  in  the  present  case,  that 
a  risk  of  life  is  involved,  that  the  refusal  of 
the  prosecutor  to  submit  to  an  operation  ia 
unreasonable.  There  was  therefore  no  basil 
for  the  order  made  by  the  trial  judge  that  the 
prosecutor  should  submit  to  an  operation.  The 
compensation  adjudged  by  the  court  is  a  weekly 
compensation.  In  the  event  that  the  prosecu- 
tor chooses  to  submit  to  an  operation  and  re- 
covers, the  defendant  can  petition  the  trial 
court  to  reduce  the  compensation  or  stop  it,  if 
the  proper  number  of  weeks  have  elapsed  for 
which  compensation  should  have  been  made." 

In  the  case  of  McNamara  v.  Metropolitan 
Street  By.  Co.,  133  Mo.  App.  646, 114  S.  W.  60, 
supra,  the  court  said: 

"We  do  not  think  plaintiff  should  be  critidzed 
and  punished  on  account  of  his  failure  to  un- 
dergo a  surgical  operation.  He  should  be  ac- 
corded the  right  to  choose  between  sufCering 
from  the  disease  aU  his  life  or  taking  the  risk 
of  an  unsuccessful  outcome  of  a  serious  surgi- 
cal operation.  Certainly,  defendant,  whose 
negligence  produced  the  unfortunate  condition, 
ia  in  no  position  to  compel  plaintiff  again  to 
risk  his  life  in  order  that  the  damages  may  be 
lessened.  To  give  heed  to  such  contention 
would  be  to  carry  to  an  absurd  extreme  the 
rule  which  requires  a  person  damaged  by  the 
wrong  of  another  to  do  all  that  reasonably  may 
be  done  to  minimize  his  damages." 

The  Workmen's  Compensation  Laws  of 
this  state  aboUsh  the  right  of  the  injured 
employee  to  maintain  an  action  for  damages 
In  the  court,  and  vests  the  State  Industrial 
Cwnmisslon  with  Jurisdiction  to  award  com- 
pensation for  injuries  sustained  by  the  em- 
ployee in  the  coarse  of  his  employment  at  a 


fixed  rate  prescribed  by  the  statute,  which 
amount  Is  50  per  cent,  of  the  average  weekly 
earning,  during  the  disability,  or  partial  dis- 
ability, of  the  injured  employee  until  the 
maximum  amount  prescribed  by  the  act  has 
been  paid.  In  view  of  the  fact  that  the  law 
has  abolished  the  right  of  action  of  the  in- 
jured employee  to  recover  damages  for  his 
injuries,  the  law  should  be  liberally  and  fair- 
ly construed  in  favor  of  the  injured  employee, 
and  in  making  an  award  the  Industrial  Com- 
mission has  no  authority  to  Impose  any  con- 
dition upon  the  injured  anployee  not  au- 
thorized by  law. 

That  part  of  the  award,  in  the  case  at  bar, 
directing  the  claimant  to  submit  to  an  oper- 
ation or  forfeit  his  right  to  compensation, 
is  unauthorized  and  beyond  the  jurisdiction 
of  the  Comipisslon,  and  the  award  herein 
made  is  reversed  and  remanded,  with  direc- 
tions that  the  claimant  be  allowed  compensa- 
tion during  disability  as  prescribed  by  law. 

All  the  Justices  concur,  except  MILLER, 
J.,  absent  and  not  participating. 


^  (a  (MU.  97) 

8EALEY  V.  SMITH  vt  al.     <No.  10088.) 

(Supreme  Court  of  Oklahoma.    April  6,  1921.) 

(ByVabut  Iv  1^  Court.) 

1.  Proeeu  9=949  —  Statutes  presoribing  the 
manner  of  service  of  summons  are  fflanilatoiy 
and  must  be  strictly  complied  with. 

Statutes  prescribing  the  maimer  of  service 
of  summons  are  mandatory  and  must  be  strict- 
ly complied  with  in  order  to  vest  the  court  with 
jurisdiction. 

2.  Infants  «=>89,  105— Manner  of  service  of 
process  on  minor  stated;  statutory  mode  of 
senrlce  of  process  on  minor  must  be  strictly 
pursued  to  give  the  oourt  jurisdiction  to  ren- 
der Judgment. 

Under  section  4721,  Revised  Laws  of  1910, 
in  an  action  against  a  minor  defendant  under 
the  age  oX  14  years,  the  service  of  summons 
must  be  upon  the  minor  and  guardian  or  fa- 
ther, or,  if  neither  of  those  can  be  found,  then 
upon  bis  mother,  or  the  person  having  the  care 
or  control  of  the  infant,  or  with  whom  he  is 
living.  If  neither  of  these  can  be  found  or  if 
the  minor  be  more  than  14  years  of  age,  serv- 
ice on  him  alone  wiU  be  sufficient.  If  the  serv- 
ice of  summons  be  not  made  in  strict  compli- 
ance with  the  statute,  the  court  has  no  juris- 
diction to  render  judgment  against  the  minor, 
and  a  judgment  rendered  against  a  minor  where 
the  statute  has  not  been  strictly  complied  with 
said  judgment  is  void  and  confers  no  rights 
upon  the  parties  obtaining  the  same. 

3.  Infants  «s>78(l)— Statutory  proceeding  for 
appointment  of  guardian  ad  litem  held  manda> 
tory. 

Under  section  4688,  Revised  Laws  of  1910: 
"The  defense  of  an  infant  must  be  by  a  guard- 
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ian  for  the  suit,  who  may  be  appointed  by  the 
eoort  in  which  the  action  is  prosecuted,  or  by 
the  judge  thereof,  or  by  a  county  judge.  The 
appointment  cannot  be  made  unt^  after  the 
service  of  summons  in  the  action,  as  directed 
in  this  Code."  Held,  that  said  statute  is  man- 
datory and  must  be  strictly  complied  with. 

4.  lafaata  «=3l  10  — Judgment  agaJnat  Infant 
held  prooured  by  fraud,  ao  that  It  should  b« 
aet  aside. 

In  an  action  against  an  infant  defendant, 
where  the  attorney  representing  parties  whose 
interests  were  adverse  to  that  of  the  infant  de- 
fendant secured  the  signature  of  the  legal 
guardian  of  the  infant  defendant  to  an  answer 
prepared  for  said  infant  defendant  and  filed  the 
same  in  the  cause  and  obtained  a  judgment 
against  said  infant  upon  the  same  day  the  an- 
swer was  filed,  and  no  defense  was  made  for 
said  minor.  Held,  such  a  judgment  was  obtain- 
ed through  fraud  and  should  be  set  aside. 

5.  Marriage  «=3l5— Marrlagea  nadar  tribal  cua- 
taaa  held  valid. 

Marriages  contracted  between  tribal  In- 
dians according  to  the  usages  and  customs  of 
their  tribe,  at  a  time  when  the  tribal  govern- 
ment and  relations  are  existing  in  the  absence 
of  some  statutory  law  governing  and  regulating 
said  Indian  tribes  rendering  such  marriages  in- 
valid, wiU  be  upheld  by  the  courts  in  this  state. 

6.  Deposniona  «=393— Portion  of  deposition  ad- 
mlaalhle.lf  oontaialng  all  the  evidonoa  upon 
the  aubjeet 

A  portion  of  a  deposition  is  admissible  In 
evidence  if  the  portion  offered  contains  all  the 
evidence  the  witness  testified  to  upon  the  aub- 
ject  to  wliidk  the  evidence  is  directed. 

Appeal  from  District  Court,  Orady  Coun- 
ty; Will  TJrni,  Judge. 

Action  by  Oouldy  Sealey,  a  minor,  by 
Charles  S.  Brice,  her  legal  guardian,  against 
A.  D.  Smith  and  othera  to  quiet  title.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Adrian  Meltbn,  of  Clilckasha,  A.  J.  Briscoe, 
at  Ooolgate,  and  D.  M.  Cavaness,  of  Cbick- 
asha,  for  plaintiff  in  error. 

Harry  Hammerly,  of  Ghlc^slia,  for  de- 
fendants in  error. 

KENNAMEB,  3.  The  plaintiff  In  error, 
tiouldy  Sealey,  a  minor,  by  her  legal  guard- 
Ian,  Cbarles  S.  Brice,  commenced  this  action 
In  the  district  court  of  Orady  county  against 
A^  D.  ebnltli  and  others  on  the  27th  day  of 
April,  1917,  to  quiet  title  to  the  lands  de- 
scribed In  her  petition ;  said  lands  being  the 
allotment  of  Adam  Sealey,  deceased,  for  pos- 
session, rents,  and  profits.  And  as  part  of 
the  relief  prayed  for  in  her  petltloa  abe  asks 
that  a  pmported  judgment  rendered  in  the 
district  court  at  Orady  county  on  the  24th 
day  of  June,  1910,  in  an  action  wherein  Bay- 
m<md  O.  Hawk  was  plaintiff  and  Henry 
Sealey,  Parmella  J<mes,  Robert  Jones,  Bens- 
ley  Perry,  Ledicy  Nelson,  and  Oouldy  Sealey 


were  defendants,  In  cause  No.  2357,  be  set 
aside,  canceled,  and  held  for  naught  for  the 
reason  that  said  judgment  was  procured  by 
fraud;  that  the  court  was  without  juris- 
diction of  the  Bubject-mdtter  or  the  parties 
to  said  action,  and  that  the  defendant  in 
said  cause,  Oouldy  Sealey,  was  minor  under 
the  age  of  14  years ;  tliat  said  judgment  was 
rendered  against  her  without  having  been 
served  with  summons  as  required  by  law; 
and  that  no  guardian  ad  litem  was  appointed 
to  defend  her  in  said  cause  as  required  by 
law.  The  defendants  A.  D.  Smith  v.  Simp- 
son, Samuel  A.  Lioag,  Raymond  O.  Hawk, 
J.  W.  Underwood,  A.  a  Neel,  and  J.  B. 
Whitehead  filed  answer  to  the  petition  of 
the  plaintiff  denying  each  and  every  allega- 
tion contained  In  the  petition,  and  as  a  second 
and  further  defense  to  the  petition  of  plaln- 
tlfl  pleaded  the  judgment  in  cause  No.  2367, 
and  alleged  that  said  judgment  was  rendered 
after  due,  regidar,  and  timely  service  of 
summons  was  made  upon  Oouldy  Sealey, 
and  that  the  issues  Involved  in  this  aetloa 
were  completely  adjudicated  by  the  judgment 
rendered  In  cause  No.  2357.  To  the  answers 
of  defendants  the  plaintiff  filed  reply,  and 
upon  the  issues  joined  a  trial  was  had  on 
the  29th  day  of  January,  1918,  and  after 
the  plaintiff  had  introduced  her  testimony 
and  rested  the  court  sustained  the  defend- 
ants' demurrer  to  the  plaintiff's  testimony 
and  rendered  judgment  in  favor  of  the  de- 
fendants. To  reverse  this  judgment  this 
airpeal  is  prosecuted. 

The  plaintiff  has  14  different  asrignments 
of  error  in  her  petition,  but,  as  we  view  the 
record,  all  the  assignments  may  be  consider- 
ed together.  The  land  involved  in  this 
action  is  the  allotment  of  Adam  Sealey,  a 
full-Uood  Chickasaw  Indian^  enrolled  op- 
posite roll  No.  186,  who  died  Intestate  in 
Plttsbnrg  county  on  or  about  the  12th  day 
of  October,  1904;  and  Qie  lands  were  allotted 
In  bis  name  subsequent  to  his  death  by  an 
administrator.  On  the  date  of  the  death  of 
the  allottee,  Adam  Sealey,  deceased,  he  was 
living  with  a  woman  by  the  name  of  Iiedlcy 
Sealey,  who  was  a  full-blood  Indian.  It  ap- 
peaia  from  the  record  that  Adam  Sealey  had 
been  living  with  Ledicy  Sealey  for  more  than 
four  years  on  the  date  of  his  death,  and  as  re- 
sult of  his  cohabitation  with  this  woman  the 
plaintiff  in  this  action,  Oouldy  Sealey,  was 
bom  on  or  about  the  16th  day  of  Mardi, 
1904,  and  was  enrolled  as  a  full-blood  Chick- 
asaw Indian  on  July  12,  1905,  as  the  child 
of  Adam  Sealey  and  Ledicy  Sealey.  The  un- 
disputed testimony  offered  on  behalf  of  the 
plaintlfl  in  this  actiwi  was  that  Adam  Sealey 
and  Ledicy  Sealey  held  themselves  out  as 
husband  and  wife  and  were  ao  recognized  In 
the  community  where  they  resided.  Accord- 
ing to  the  record  in  the  case  at  bcur  there 
are  two  questions  that  are  decisive  of  the 
issues  involved  in  this  cause.    The  first  to 
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be  oonsIdBred  la  whether  or  not  the  former 
Judgment  rendered  In  cause  No.  2357  ia  res 
Judicata  of  the  Issues  Involved  in  this  cause. 
The  plaintiff  in  this  case  was  a  minor  de- 
fendant in  cause  No.  2337,  which  Judgment 
the  defendants  claim  Is  a  bar  to  the  prose- 
cution of  this  action.  It  appears  from  the 
record  that  J.  H  Whitehead,  one  of  the  de- 
fendants in  this  cause,  was  the  attorney  who 
represented  Baymond  O.  Hawk,  the  plaintiff 
in  cause  No.  2357,  and  about  two  years  prior 
to  the  filing  of  the  former  action  had  a  writ- 
ten  contract  with  the  mother  and  guardian 
of  this  minor  plaintiff  In  this  action  to  rep- 
resent her  In  recovering  the  lands  In  contro- 
versy in  the  action;  that  he  concluded  Sfter 
investigation  that  this  minor  plaintiff, 
Gonldy  Sealey,  had  no  interest  in  the  lands. 
No  doubt  he  believed  she  was  the  Illegitimate 
child  of  the  deceased  allottee,  Adam  Sealey, 
.  and  having  arrived  at  that  conclusion  Sled 
an  action  on  behalf  of  Baymond  O.  Hawk, 
who  had  purchased  the  lands  in  controversy 
frmn  other  parties  claiming  to  be  the  legal 
heirs  of  Adam  Sealey,  deceased,  and  made 
Gouldy  Sealey  a  defendant  in  the  action, 
and  attempted  to  have  service  of  summons 
made  upon  her.  The  first  return  made  upon 
the  summons  failed  to  show  any  service  upon 
the  minor  defendant  id  the  cause,  but  before 
the  summons  was  returned  from  Pittsburg 
county  to  Grady  county,  wliere  the  cause  was 
pending,  Mr.  Whitehead,  the  attorney  for 
the  plaintiff  in  the  action,  wrote  an  amend- 
ed return  which  showed  service  upon  the 
minor  defendant,  but  failed  to  show  any 
service  upon  the  guardian  of  the  mln(w  de- 
fendant. The  Judgment  rendered  in  the 
cause,  pleaded  as  a  bar  to  titils  action,  affirm- 
atively discloses  that  Oooldy  Sealey  was 
a  minor  defendant  under  the  age  of  14 
years,  but  falls  to  disclose  that  any  service 
of  summons  whatever  was  made  upon  her, 
but  does  show  that  her  legal  guardian,  Phil- 
lip Nelson,  filed  an  answer  the  same  day  the 
Judgment  was  rendered,  but  no  appearance 
was  made  by  the  guardian  or  defense  made, 
and  the  evidence  discloses,  on  the  hearing  of 
the  motion  for  a  new  trial  In  this  action, 
that  the  answer  filed  by  the  general  guardian 
in  the  cause  was  filed  by  Phillip  Nelson  as 
guardian  of  Oouldy  Sealey  at  the  request  of 
Mr.  Whitehead,  and  Pliilllp  Nelson  made 
affidavit  which  was  presented  on  the  motion 
for  new  trial  in  this  cause  that  he  thought 
Mr.  Whitehead  was  representing  his  ward 
in  said  former  cause.  The  deputy  sheriff 
that  claimed  to  have  served  the  summons  in 
said  cause  No.  2357  made  an  afildavit  that 
the  first  return  signed,  which  showed  serv- 
ice of  summons  upon  the  guardian  of 
Uouldy  Sealey,  but  no  service  upon  the  min- 
or, spoke  the  tmthi  but  on  the  hearing  of  the 
moti<m  f<Hr  new  trial  In  this  cause  testified 
that  he  served  three  Indians,  one  Indian  girl 
and  two  women;  that  be  had  no  recollection 
of  servlDS  four. 


-  [S]  We  are  unable  to  understand  how  the 
trial  court  in  the  case  at  bar  can  sustain 
the  validity  of  a  judgment  divesting  a  minor 
defendant  of  valuable  property  under  the 
record  as  it  appears  in  the  case  at  bar.  It 
is  the  duty  of  a  trial  court  to  guard  the  In- 
terest of  infant  defendants  and  see  that 
every  available  defense  Is  made  for  them  in 
the  trial  of  a  cause,  and  under  the  statutes 
In  force  in  this  state  it  is  mandatory  upon 
the  trial  court  to  appoint  a  guardian  ad  litem 
to  represent  infant '  defendants.  The  first 
duty  of  the  trial  court  is  to  examine  the  serv- 
ice made  upon  a  minor  defendant,  and  If 
the  same  is  regular  approve  the  same,  and 
then  appoint  a  guardian  ad  litem,  who  must 
make  the  defense  for  such  def aidants^  Sec^ 
tion  4688  of  the  Revised  Laws  of  1010  pro- 
vides: 

"The  defense  of  an  infant  mnst  be  by  a 
guardian  for  the  suit,  who  may  l>e  appointed  by 
the  court  in  which  the  action  ia  preaecuted,  or 
by  a  judge  thereof,  or  l>y  a  conn^  judge.  The 
appointment  cannot  be  made  until  after  the 
aervice  of  the  aummons  in  the  action,  aa  direct- 
ed in  thia  Code." 

Section  4689  provides: 

"Appointment  of  guardian  ad  litem  •  •  • 
may  be  made  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  14  years,  and  apply  with- 
in 20  days  after  the  return  of  the  summona.  If 
he  be  under  the  age  of  14,  or  neglect  so  to  ap- 
ply, the  appointment  may  be  made  upon  the 
application  of  any  friend  of  the  infant,  or  that 
of  the  plaintiff  in  the  action." 

Section  4721  provides: 

^'When  the  defendant  ia  a  minor,  under  the 
age  of  14  years,  the  service  must  be  upon  liim 
and  upon  hia  guardian  or  father,  or  if  neither 
of  those  can  be  found,  then  upon  bis  mother. 
Or  the  person  having  the  care  or  control  of  the 
infant,  or  with  whom  he  Uvea.  If  neither  of 
theae  can  be  found,  or  if  the  minor  be  more 
than  14  years  of  age,  service  on  him  alone,  will 
be  BufScient.  The  manner  of  aervice  may  be 
the  same  aa  in  the  eaae  of  adnlta." 

[1,2]  In  the  case  at  bar  under  the  facts 
as  disclosed  by  the  record  it  is  evident  that 
the  judgment  pleaded  as  a  bar  to  the  prose- 
cution of  this  action  was  absolutely  void  and 
conferred  no  rights  whatever  upon  the  de- 
fendants. It  is  immaterial  wfalcb  return 
found  in  the  record  of  the  former  cause 
speaks  the  truth.  If  the  return  as  made 
and  found  on  the  back  of  the  summons  at  ^e 
usual '  place  of  making  returns  spoke  the 
truth,  the  court  did  not  acquire  Jurisdiction 
of  Gouldy  Sealey,  a  minor  defendant,  In  that 
cause  for  the  reason  the  summons  was  not 
served  upon  her  personally  as  required  by 
law.-  I£  the  typewritten  return  as  found 
upon  a  paper  attached  to  .the  summons  spoke 
the  truth,  then  no  summons  was  served  upon 
the  guardian  as  required  by  law,  and  In 
order  to  give  the  court  Jurisdiction  In  said 
cause  of  the  minor  defendant  the  summona 
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moat  haTe  been  aerred  ap«Hi  tbe  guardian 
and  tbe  minor  as  required  by  section  4721 
of  tbe  Revised  Laws  of  1910,  supra.  Service 
of  summMis  must  be  made  as  provided  for 
by  the  statute  before  the  court  would  have 
had  Jurisdiction  to  render  any  kind  of  Judg- 
ment against  the  defendant,  Gouldy  Sealey, 
In  said  cause.  The  general  guardian  cunld 
not  appear  and  waive  the  necessity  of  serv- 
ing process  as  required  by  law.  Echols  et  aL 
▼.  Reeburgh,  62  Okl.  67,  161  Pac.  1065 ;  Boi- 
ling et  al.  V.  Campbell,  86  OkL  671,  128  Pac. 
1091;  Scott  et  al.  T.  Brown  et  aL,  40  Okl. 
184,  137  Pac.  113. 

It  Is  contended  by  tbe  defendants  In  error 
tbat  no  useful  purpose  could  be  served  by 
the  court  appointing  a  guardian  ad  litem  to 
defend  an  action  against  a  minor  where  the 
regular  guardian  who  Is  under  bond  appeared 
and  made  defense.  It  is  true,  under  our 
statute,  It  iB  made  the  duty  of  the  legal 
guardian  to  appear  In  an  action  against  his 
ward  and  make  defense,  and  there  is  no 
question  but  what  a  legal  guardian  of  a 
minor  should  look  after  tbe  Interest  of  his 
ward  In  a  general  way  and  be  diligent  in 
seeing  that  the  Interest  of  his  ward  is  pro- 
tected In  actions  filed  against  It,  but  the  per- 
formance of  a  general  duty  by  the  legal 
guardian  in  no  way  affects  or  relieves  the 
trial  court  of  bis  imperative  duty  to  comply 
with  tbe  plain  jurovlalons  of  the  statute  ap- 
pointing a  guardian  ad  litem  that  can  waive 
nothing,  but  under  tbe  direction  of  the  court 
must  make  a  bona  fide  defense  for  the  infant 
defendant.  In  tbe  case  of  Wade  v.  Bride- 
well, 38  Miss.  422,  tbe  court  said: 

"It  is  said  that  no  useful  purpose  could  be 
served  by  notice  to  an  infant  of  tender  years 
tbat  would  not  be  better  answered  by  notice  to 
Itis  guardian,  and  that  a  defense  by  the  actual 
guardian  is  much  more  effectual  than  the  for- 
mal defense  of  a  guardian  ad  litem.  But  as  to 
tbe  former  the  law  has  required  notice,  in  or- 
der to  subject  the  person  and  rights  of  tbe  in- 
fant to  the  Jurisdiction  of  the  court;  and  as 
to  the  latter  one  of  its  most  beneficial  effects 
to  the  infant  is  that  the  guardian  ad  litem  can 
waive  nothing  to  his  prejudice,  and  his  rights 
are  therefore  left  to  the  protection  of  the  court, 
to  be  guarded  with  vigQance.  And  this  is  a 
protection  against  malpractice  and  collusion." 

See  Gibson  v.  Currier,  83  Miss.  234,  SS 
South.  316,  102  Am.  St  Rep.  442. 

[4]  Tbe  Jddgment  pleaded  as  a  bar  to  the 
prosecution  of  the  action  filed  by  the  plain- 
tiff, Gouldy  Sealey,  was  rendered  on  tbe 
same  day  that  the  answer  of  tbe  general 
guardian  on  behalf  of  the  infant  defendant 
was  filed.  No  attorney  ai^)eared  and  made 
defense  or  represented  the  general  guardian. 
The  answer  had  been  prepared  by  the  attor- 
ney representing  tbe  adverse  side  of  the 
action  to  tbe  infant  defendant  By  tbe  Judg- 
ment obtained  without  a  hearing  or  defense 
made  by  the  Infant  defendant  she  was  de- 
prived of  her  Interest  in  the  landa  in  con- 


troversy. Under  tsadi.  a  record.  If  tbe  ooort 
in  fact  bad  Jurisdiction,  the  Judgment,  hav- 
ing been  obtained  without  tbe  interest  of  tlie 
minor  being  protected  by  a  guardian  ad 
litem  appointed  as  required  by  law,  should  be 
set  aside  on  account  of  fraud.  Burnett  et 
al.  V.  Kunkel  et  al.,  269  Fed.  394,  170  O.  C. 
A.  870 ;  Brown  v.  Trent  36  OkL  239,  128  Pac. 

895;  Griflin  et  aL  t.  Gulp  et  al.,  69  Okl. , 

174  Pac.  495;  Gray  et  aL  v.  McKnl^t  et  al., 
76  OkL  268,  183  Pac.  489. 

Tbe  defendants  in  error  c(«tend  that  tbe 
plaintiff  having  introduced  In  evidence  the 
Judgment  in  tbe  former  action  in  cause  Na 
2857.. she  will  not  I>e  beard  to  question  its 
validity.  There  is  no  merit  in  this  conten- 
tion. GThis  action  was  one  to  quiet  the  title 
of  tbe  plaintiff  in  tbe  lands  described  in  her 
petition,  and  as  part  of  the  relief  prayed  for 
in  her  petition  she  asks  that  the  Judgment 
In  the  former  action  be  canceled,  set  aside, 
and  held  for  naught  for  the  reason  that  the 
same  was  void  for  want  of  Jurisdiction  of  the 
court  to  render  tbe  same,  and  that  the  same 
was  obtained  through  fraud.  She  had  the 
right  to  introduce  tbe  Judgment  for  tbe  pur- 
pose of  showing  the  existence  of  such  judg- 
ment, which  she  contended  was  a  cloud  upon 
her  title.  Roberts  et  al.  v.  Roberts  et  al., 
66  Ohio  St  96,  56  N.  E.  411. 

[I]  Tbe  most  serious  question  in  the  case 
at  bar  is  the  right  of  the  plaintiff  to  Inherit 
the  lands  of  her  deceased  father;  It  being 
contended  by  tbe  defendants  that  tbe  plain- 
tiff is  the  illegitimate  child  of  the  deceased 
allottee,  and  under  the  laws  of  the  state  of 
Arkansas  of  descent  and  distribution  In  force 
on  the  date  of  the  death  of  tbe  allottee  that 
she  cannot  inherit  Tlie  undisputed  facts 
as  disclosed  by  the  record  show  that  the 
deceased  allottee  Adanr  Sealey,  had  for  near- 
ly five  years  lived  with  an  Indian  woman 
named  Liedicy  c<mtinuously  prior  to  the  date 
of  his  death  on  tbe  12th  day  of  October,  IKH, 
and  that  they  were  regarded  in  the  commun- 
ity where  they  resided  as  husband  and  wife ; 
tbat  their  marriage  and  cohabitation  were 
in  accordance  with  the  customs  and  usages 
of  tbe  full-blood  members  of  the  Chickasaw 
and  Choctaw  Tribes  of  Indians.  It  is  true 
that  the  Cbickasaws  and  Choctaws  bad  laws 
regulating  marriage  and  divorce,  but  our 
attention  has  not  been  directed  to  any  tribal 
law  dedaring  marriage  according  to  the 
custom  of  the  tribes  as  void.  The  evidence 
is  undisputed  tbat  Gouldy  Sealey  was  in 
fact  the  child  of  Adam  Sealey  and  enrolled 
as  such,  resided  with  his  family,  and  always 
treated  as  his  child  and  recognized  by  Adam 
Sealey  as  his  child.  If  there  had  been  a 
former  marriage  by  the  father  and  mother 
of  this  plaintiff,  as  contended  by  counsel 
for  tbe  defendants,  the  presumption  is  that 
the  marriage  had  been  dissolved,  and  tbat 
the  plaintiff  In  this  action,  tbe  child  bom 
during  bis  cohabitation  with  Ledlcy  Sealey, 
Is  legitimate^  and  according  to  every  mle  of 
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aqnlty  and  Justice  she  Is  entitled  to  Inherit 
Us  property.  That  marriages  according  to 
the  customs  and  usages  among  the  varloas 
trlhes  of  Indians  located  In  the  Indian  Ter- 
ritory have  been  recognized  as  valid  by  this 
court  is  no  longer  an  open  question  In  this 
Jurisdiction.  And  after  the  laws  of  Arkansas 
were  extended  In  force  In  the  Indian  Terri- 
tory so  as  to  apply  to  all  persons  common- 
law  marriages  have  been  recognized  iis  valid. 
BuUer  et  al.  v.  Wilson,  64  Okl.  229,  163  Pac. 
828;  Oklahoma  Land  Oo.  et  al.  v.  Thomas, 
S4  OkL  681,  127  Pac  8;  James  et  al.  v. 
Adams,  66  OkL  450,  156  Pac.  1121. 

In  the  case  of  James  t.  Adams,  saptsi, 
the  court  said: 

"A  diBsoIntion  of  the  marriage  contract,  ae- 
cording  to  such  tribal  laws,  usages,  and  ens- 
toms,  will  be  likewise  upheld  by  the  courts." 

To  the  same  effect  Is  Kobogum  et  al.  y. 
Jackson  Iron  Co.,  76  Mich.  498,  48  N.  W.  602. 

[6]  The  plalntur  In  this  cause  offered  in 
evidence  the  depositions  of  certain  witnesses 
which  had  been  taken  by  the  defendants,  and 
the  record  is  not  (dear  as  to  Just  why  the 
court  refused  to  let  the  plaintiff  Introduce 
the  testimony  found  In  the  depositions.  It 
Is  a  general  rule  that  a  party  may  introduce 
part  of  a  deposition,  although  the  party  In- 
troducing the  same  must  Introduce  all  that 
part  of  the  testimony  that  relates  to  a  par- 
ticular subject.  The  party  must  not  be  per- 
mitted to  Introduce  such  parts  or  fragments 
of  the  evidence  as  would  place  the  witness 
In  the  position  of  stating  the  facts  In  a  dif- 
ferent light  than  would  appear  If  all  his 
te8tlm<my  uxwn  a  x>srtlcular  question  was 
Introduced.  In  the  case  of  Oklahoma  State 
Bank  at  Gushing  et  al.  v.  Buzzard,  73  OkL 
— ,  176  Pac.  760,  this  court  said: 

"It  is  not  error  for  the  court  to  permit  a 
party  to  an  action  to  offer  in  evldeBce  part  of 
a  deposition,  without  offering  all  of  the  deposi- 
tion, where  the  adverse  party  is  permitted  to 


use  an  or  any  part  of  said  depodtion  as  evi- 
dence." 

And  in  the  case  of  Smith  v.  Crocker  et  aU 
3  App.  Dlv.  471,  88  N.  X.  Supp.  268,  the  court 
said: 

"It  is  error  to  require  a  party  to  read  an 
entire  deposition  against  Us  objection,  as  he 
has  the  right  to  read  such  parts  as  he  deems 
best,  and 'to  leave  tha  remainder  to  be  read  by 
the  adverse  party." 

So  we  conclude  that  the  trial  court  erred 
in  not  permitting  the  plaintiff  to  Introduce 
such  parts  of  the  depositions  as  contained 
competent  and  legal  testimony.  If  the  wit- 
ness giving  the  deposltl<Mi  had  been  present 
in  person,  the  plaintiff  could  have  placed 
him  on  the  stand  and  propounded  such  ques- 
tions as  the  plaintiff  desired  that  the  witness 
answer.  Then  we  know  of  no  good  reascni 
why  such  parts  of  the  depositions  as  contain- 
ed competent  and  legal  testimony  should  not 
have  been  admitted  in  evidence.  Mecartney 
et  al.  V.  Smith,  62  Pac.  540  >;  Morrismi  v. 
Wisconsin  Odd  E^ellows  Life  Insurance  Co., 
59  Wis.  162,  18  N.  W.  13;  Francis  Gellatly, 
Receiver,  v.  Lowery,  19  N.  Y.  Super.  Ot  118 ; 
IS  C!orpus  Juris,  983. 

We  are  of  the  opinion  that  the  trial  court 
committed  reversible  error  in  sustaining  the 
demurrer  of  the  defendants  to  the  plaintUTs 
evidence  in  this  case,  and  that  the  Judgment 
must  be  reversed,  and  said  cause  remanded, 
and  the  trial  court  directed  to  grant  the 
plaintiff  a  new  trial  and  proceed  with  the 
trial  of  the  cause  according  to  views  herein 
eipressed. 

HARBISON,  a  3..  and  KANB,  JOHNSON, 
and  MILLiER,  JJ.,  concnr. 


'Reported  In  full  In  the  PacUlc  Raportar;  i*- 
IK^ed  aa  a  memorandum  deelaloa  wlthoat  opinion 
In  10  Kan.  App.  HO. 
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(a  Okl.  134) 

IB  re  SKELTON  LEAD  &  ZINC  CO.'S  GROSS 

PRODUCTION  TAX  FOR  1919. 

(No.  III94.) 

(Sapreme  Conrt  of  Oklahoma.    April  S,  1921.) 

(BvTUbut  (y  th«  Court.) 

1.  Taxation  «=>l— Gross  produoUon  tax  oa  OH 
and  gas  Is  substitute  for  ail  valorem  proper^ 
tax. 

Under  chapter  39,  Ses8.  Laws  Ex.  Sess. 
1916:  "The  Oklahoma  gross  production  tax, 
imposed  on  oil  and  gas  [lead  and  zinc]  produc- 
ing companies,  was  intended  as  a  substitute 
for  the  ad  valorem  property  tax."  Shaffer  t. 
Carter,  262  U.  S.  37,  40  Sop.  Ot.  221,  M  L. 
Ed.  446. 

2.  Taxation  «s»l— Gross  produoUon  tax  bold  a 
"property  tax"  In  lieu  of  all  other  taxes. 

The  "gross  production  tax"  levied  under 
chapter  39,  Sess.  Laws  Elx.  Sess.  1916,  is  a 
"property  tax"  purely,  and  is  levied  in  full  and 
in  lien  of  all  otiier  taxes,  state,  county,  town- 
ship, district,  and  municipal. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty Tax.] 

3.  Taxation  «=949— Statnta  held  to  provfd*  for 
lowering  rat*  of  gross  production  tax  to  con- 
form to  valnow 

Under  chapter  39,  Sess.  Laws  Ex.  Sess. 
1916,  plain  and  adequate  provision  is  made  for 
towering  the  rate  of  "gross  production  tax"  so 
that  it  win  exactly  conform  to  the  general-  ad 
valorem  rate  of  "property  tax"  upon  other 
property  in  the  state. 

4.  Taxation  iS=>l8l— Property  exempt  under 
Indian  treaties  or  federal  laws  not  taxed. 

Under  artide  10,  S  6i  of  the  Constitution 
of  this  state,  and  under  section  7303,  Rev. 
Laws  1910,  all  such  property  as  may  be  exempt 
by  reason  of  treaty  stipulations  between  the 
Indiana  and  the  United  States  or  by  federal 
laws  is  expressly  exempt  from  taxation  by  the 
state. 

5.  Taxation  «s> 1 8 1— Royalties  to  Indians  from 
leasee  on  restrioted  lands  not  taxable  by 
state. 

Under  chapter  89,  Sess.  Laws  Ex.  Sess. 
1916,  the  royalties  due  the  Indians  from  oil, 
(as,  and  mineral  leases  under  federal  super- 
vision and  upon  restricted  lands  are  not  made 
taxable  and  are  not  taxed  by  the  state. 

6.  Taxation  «s>347— Value  of  mineral  lease  on 
restrioted  Indian  lands  not  an  element  of 
value. 

Under  said  diapter  39,  the  value  of  an  oil, 
gas,  or  mineral  lease,  as  such,  upon  restricted 
lands  and  under  federal  supervision,  is  not  to 
be  considered  and  is  not  considered  as  an  ele- 
ment of  value  in  making  up  the  assessment 
rolls. 

7.  Taxation  €=>I8I— Requirement  of  report  of 
value  of  mineral  leases  InappliMble  to  re> 
•tricted  Indian  lands. 

The  provisions,  in  section  1,  c.  39,  Sess. 
Laws  Ex.  Sess.  1916,  requiring  oil,  gas,  and 


mineral  lessees  to  report  the  value  of  leases 
to  the  State  Auditor,  apply  to  such  leases  only 
as  are  not  on  restricted  lands  nor  under  federid 
supervision,  and  are  not  intended  to  apply  and 
do  not  apply  to  leases  on  restricted  Indian 
lands  under  federal  supervision. 

8.  Lloensee  is=>l— Gross  production  tax  not  aa 
"oooupatioB  tax." 

The  "gross  production  tax"  provided  for  in 
chapter  39,  Sess.  Laws  Ex.  Sess.  1916,  is  not 
an  "oecnpation  tax." 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  .Phrases,  First  and  Second  Series,  Occnpav 
tlon  Tax.] 

9.  Taxation  «=»e— Gross  productloa  tax  held 
not  Imposed  on  federal  agency. 

The  tax  imposed  by  chapter  39,  Sess.  Laws 
Ex.  Sess.  1916,  is  not  upon  a  federal  agency, 
nor  upon  the  right  to  exerdae  or  operate  a 
federal  agency,  but  is  upon  the  lessees'  indi- 
vidual private  property. 

10.  Lloeases  «=» I— Taxation  «3>l,  2— "Occu- 
pation taxes"  and  "property  taxes"  defined 
and  distinguished. 

"Occupation  taxes"  and  "property  taxes" 
are  clearly  distinct  from  each  other  in  both 
species  and  function,  distinctly  different  in  ob- 
ject, purpose,  and  mission. 

The  primary  purpose,  mission,  or  function  of 
an  "occupation  tax"  is  to  regulate  and  control 
a  given  occupation  or  dass  of  business. 

The  only  mission  or  function  of  a  "property 
tax"  is  to  raise  revenue;  when  the  revenue  is 
collected,  its  mission  is  fulfilled. 

The  basis  of  authority  for  an  "occupation 
tax"  lies  in  the  police  power,  and  its  validity 
depends  upon  the  -extent  of  police  power  to 
regulate  and  control  a  given  subject. 

The  basis  of  authority  for  tiie  "property 
tax,"  for  necessary  revenue,  lies  in  the  inherent 
power  «f  government  itself,  and  its  validity  is 
determined,  not  by  the  question  of  power  to 
levy,  but  by  statute  and  constitutional  provi- 
sions, which  limit  and  equalize  the  rate,  and 
governing  the  manner  of  valuation  and  assess- 
ment. 

11.  Lloenses  4=>S— State  oannot  Impose  ocon- 
patlon  tax  on  exercise  of  federal  agenoy. 

A  state  has  no  power  to  regulate  or  con- 
trol the  exercise  of  a  federal  agency;  hence  it 
has  no  power  to  impose  an  "occupation  tax'* 
upon  the  right  of  exercising  a  federal  agency.. 

12.  Taxation  «=»2— State  has  power  to  Impose 
an  ad  valorem  tax  upon  ail  property  under 
state  proteotion. 

A  state  has  inherent  power  to  raise  the 
necessary  revenue  for  state  government;  hence 
it  has  power  to  impose  an  "ad  valorem  tax" 
upon  all  property  which  must  look  to  the  state 
for  protection  and  which  the  state  is  obligated 
to  protect. 

13.  States  ®=>4— State  and  federal  govern- 
ments mutually  dependent  upon  eaoh  other. 

Under  our  dual  system,  the  state  and  fed- 
eral governments  are  mutually  dependent  upon 
each  other,  and  equally  so;  the  exercise  of  the 
proper  functions  of  each  being  essential  to 
that  of  the  other,  and  the  proper  operation  of 
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and  in  most  cases  wholly  made  upon  tbe 
sworn  reports  of  tbe  mine  operator.  It  was 
therefore  unnecessary  to  give  the  board  an- 
thorlty  to  lower  the  valuation,  bnt  was  nec- 
essary to  give  it  power  to  lower  the  rate  so 
as  to  make  It  exactly  conform  to  the  general 
property  tax  levied  upon  other  property  up- 
on the  basis  of  its  fair  cash  value.  No  com- 
plaint is  made  as  to  the  rate  being  excessive 
or  higher  than  the  ad  valorem  rate  upon  oth- 
er proper^. 

The  statute  provides  further  that  if  any 
of  such  products  remain  unsold  and  in  the 
state  for  the  succeeding  tax  year,  they  shall 
then  be  assessed  as  -other  property  upon  the 
general  ad  valorem  basis. 

Therefore  we  cannot  sustain  the  conten- 
tion that  this  is  any  other  than  a  property 
tax. 

Tbe  case  In  re  Gross  ProductIc»i  Tax  of 
Wolverine  Oil  Co.,  53  Okl.  24.  26,  154  Pac. 
363,  L.  R.  A.  iei6F,  141,  in  so  far  as  it  held 
the  gross  production  tax,  chapter  107,  Sess. 
L.  1915,  which  was  similar  in  purpose  to  the 
tax  under  consideration  here,  to  be  not  a 
property  tax  and  not  a  substitute  for  the 
general  ad  valorem  tax,  Is  hereby  overruled. 

There  is  nothing  in  the  act  tliat  sustains 
such  contention.  The  only  plausible  reason 
we  see  for  contending  that  it  is  an  occupa- 
tion tax  is  that  if  it  is  such  a  tax,  the  leas- 
ing of  restricted  lands  being  a  federal  in- 
stmmentality,  then  the  state  has  no  power  to 
levy  such  a  tax  upon  the  privilege  of  exercis- 
ing a  federal  instrumentality.  Tliat  tbe  op- 
eration of  this  character  of  leases  is  a  fed- 
eral instrumentality  we  readily  concede. 
That  question  was  decided  In  Choctaw,  O.  & 
G.  Ry.  Co.  V.  Harrison,  235  IT.  S.  292,  35  Sup. 
a.  27,  59  L.  Ed.  234,  and  Ind.  Ter.  Oil  Co. 
V.  Oklahoma,  240  U.  S.  522,  36  Sup.  a.  453, 
60  L.  Ed.  779.  ];<ikewise,  the  proposition  that 
the  state  has  no  power  to  levy  a  tax  upon 
the  privilege  of  operating  a  federal  instru- 
mentality is  conceded.  That  question  also 
was  settled  more  than  50  years  ago  in  Thom- 
son V.  Union  Pac.  R.  Co.,  76  U.  S.  (9  Wall.) 
592,  19  L.  Ed.  792,  wherein  Mr.  Chief  Justice 
Chase,  who  delivered  tbe  opinion,  said: 

"Bat  we  think  there  is  a  dear  distinction  be- 
tween tlte  means  employed  by  the  government 
and  the  property  of  agents  employed  by  the 
government.  Taxation  of  the  agency  is  taxa- 
tion, of  the  means;  taxation  of  the  property  of 
the  agent  is  not  always,  or  generally,  taxation 
of  the  means." 

[9]  We  fully  realize  that  the  state  has  no 
power  to  levy  an  occupation  tax  upon  an 
agency  of  the  government,  and,  as  a  matter 
of  fact,  It  has  never  sought  to  exercise  such 
power,  but  we  hold  that  it  does  have  author- 
ity to  levy  a  property  tax  upon  tbe  private 
property  of  the  agent — wben  such  property 
has  a  situs  within  the  state. 

[10]  There  is  no  excuse  for  a  confusion  of 
the  two  kinds  ot  taxes,  occupation  taxes  and 


property  taxes.  They  are  separate  and  di»- 
tinct  species  of  taxes,  as  distinct  from  eaqh 
other  in  their  kind  and  in  their  mission  as 
tort  and  assault.  A  tax  is  an  "occupation 
tax"  or  a  "property  tax"  according  to  what 
it  actually  is,  the  same  as  a  lens  is  concave 
or  convex,  or  a  coin  is  silver  or  gold.  They 
are  essentially  different,  in  both  their  char- 
acter and  their  mission;  the  sole  mission  or 
function  of  a  property  tax  being  to  raise  rev- 
enue, and  when  the  revalue  is  collected  its 
mission  is  fulfilled.  It  never  imposes  any 
conditions  nor  places  any  restrictions  upon 
the  use  of  proi)erty  nor  the  exercise  of  a 
privilege.  Tbe  mission  of  a  "license  tax," 
"occupation  tax,"  or  "privilege  tax,"  or  by 
whatever  name  this  species  of  tax  may  be 
called,  is'  always  to  regulate  a  giv«i  busi- 
ness, or  control  the  right  to  engage  m  a  giv- 
en occupation.  It  is  Imposed  as  a  condition 
or  as  an  element  of  the  conditions  upon  the 
right  to  exercise  a  given  privilege,  its  prima- 
ry mission  being  to  regulate  and  control,  and 
while  the  tax  itself  may  not  always  be  the 
sole  condition,  yet  its  payment  is  invariably 
made  a  part  or  a  factor  in  the  conditions  upon 
which  a  business  may  be  conducted  by  the 
statute  under  which  such  tax  is  levied.  lu 
other  words,  the  primary  object  and  purpose 
of  every  statute  which  levies  an  occupation 
tax  is  to  regulate  tbe  conduct  of  the  business 
affected. 

Tbe  kind  of  a  tax  or  the  species  to  wbidi 
it  belongs  is  not  made  by  giving  it  a  name, 
nor  its  species  changed  by  changing  its 
name,  either  by  legislative  enactment  or  by 
judicial  decree.  It  is  a  pr<H)erty  tax  or  an 
occupation  tax  according  to  the  misslcMi  giv- 
en it  by  the  law  under  which  it  is  levied. 

The  power  to  levy  the  two  taxes  is  derived 
from  different  sources  of  government — the 
occupation  tax  from  the  police  power  to  reg- 
ulate, while  the  property  tax  is  from  the 
power  to  raise  revenue.  The  validity  of  tbe 
two  taxes  is  tested  and  determined  under 
different  principles  of  law.  The  validity  of 
an  occupation  tax  is  determined  by  the  ques- 
tion whether  a  state  has  tbe  power  at  aU  to 
levy  such  a  tax — whether  It  is  at  all  witliin 
the  police  power  of  a  state  to  impose  such  a 
tax,  with  its  attendant  regulatory  conditions. 
The  validity  of  a  property  tax  is  not  deter- 
mined by  whether  a  state  has  power  to  levy 
such  a  tax  because  such  power  is  inherent, 
the  power  to  raise  the  necessary  revenue  for 
government  being  inherent  in  the  very  fact 
of  government  itself,  and  the  validity  of  such 
a  tax  is  determined  by  the  law  governing  its 
rate,  its  uniformity,  its  reasonableness  or  ex- 
cessiveness,  or  whether  it  is  discriminatory 
or  confiscatory,  or  whether  the  manner  of  its 
assessment  and  collection  is  regular  or  Ir- 
regular or  constitutes  "taking  without  due 
process  of  law,"  or  amounts  to  "denial  of 
equal  protection  under  the  law."  The  basis 
of  an  occupation  tax  lies  in  the  police  power 
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to  regulate,  but  the  basis  of  a  property  tax 
ia  "inherent"  In  the  very  fact  of  govenunatt- 
al  protection  of  property.  The  fact  that  the 
proceeds  of  an  occupation  tax  may  consti- 
tute a  portion  or  the  sole  source  of  revenue 
does  not  change  its  mission,  nor  make  it  any 
the  less  an  occui>ation  tax.  Nor  does  the 
fact  ttiat  an  occupation  tax  is  levied  upon 
an  ad  valorem  basis  render  it  any  the  leas 
an  occupation  tax.  This  method  is  quite 
frequently  adopted,  and  in  some  cases  might 
be  the  most  Just  and  reasonable  measure  for 
such  a  tax.  Both  kinds  of  taxes  may  be  lev- 
ied upon  the  same  property,  and  both  l>e 
levied  upon  an  ad  valorem  basis,  and  both 
be  valid.  Or  both  may  be  invalid ;  the  prop- 
erty tax  because  it  Is  excessive  or  discrimio 
natory,  and  the  occupation  tax  because  the 
state  has  no  power  to  levy  it.  Neither  does 
the  fact  alone  that, a  given  tax  may  be  a 
burden  upon  a  given  business  constitute  a 
test  as  to  what  kind  of  a  tax  it  is,  nor  does 
the  amount  or  weight  of  sa&x  burden  alone 
constitute  a  test  as  to  its  validity.  A  tax 
may  be  a  very  onerous  burden,  and  still  be 
perfectly  valid,  or  it  may  be  so  very  slight 
as  to  constitute  no  perceptible  burden,  and 
yet  be  whoUy  invalid;  nor  ^does  the  fact 
alone  that  the  weight  of  such'  burden  be  In- 
directly upon  a  federal  agency  either  change 
the  character  of  a  tax  or  constitute  an  ex- 
clusive test  as  to  its  validity.  See  Wiggins 
Ferry  Co.  v.  East  St  Louis,  107  U.  S.  374,  2 
Sup.  Ct.  257,  27  li.  Ed.  419;  Western  Union 
Tel.  Cb.  V.  Atty.  Gen.  of  Mass.,  125  V.  S.  550, 
551,  8  Sup.  Ct  961,  31  L.  Ed.  790.  For  fur- 
ther illustration:  In  Thomas  v.  Gay,  169  U. 
S.  264,  18  Sup.  Ct  340,  42  L.  Ed.  740,  a  tax 
of  24  mills  on  the  dollar  levied  by  Oklahoma 
Territory  upon  cattle  grazed  upon  an-  Indian 
reservation  under  a  federal  lease  was  held 
to  be  a  valid  tax  because  it  was  a  property 
tax  within  the  proper  scope  of  the  power  to 
raise  revenue,  and  yet,  if  the  territory  had 
sought  to  Impose  a  tax  of  one-tenth  of  one 
mill  upon  the  mere  right  to  grace  cattle  upon 
such  reservation,  the  payment  of  such  tax 
being  made  a  condition  upon  the  mere  right 
to  exercise  such  federal  agency,  such  tax 
would  at  once  have  been  declared  Invalid,  yet 
the  burden  of  such  tax  upon  such  federal  in- 
strumentality would  have  been  only  1/240 
part  as  heavy  as  the  tax  which  the  court  held 
to  be  valid;  the  reason  being  that  the  lighter 
tax  was  one  which  in  the  very  nature  of  OUT 
dual  form  of  government  a  state  has  no  pow- 
er to  levy,  it  being  an  occupation  tax,  while 
the  other  tax,  the  property  tax,  though  240 
times  as  great,  was  held  to  be  valid,  being 
upon  the  lessees'  private  property  having  a 
taxable  situs  within  the  territory.  The  same 
questions  were  involved,  and  same  decision 
rendered  in  Wagoner  v.  Evans,  170  tJ.  S. 
688,  18  Sup.  Ct  730,  42  L.  Ed.  1154. 

Upon  the  same  principle  the  "net  proceeds 
tax"  of  Nevada  was  held  to  be  valid  in 
Forbes  t.  Oracey,  94  U.  S.  7(&,  24  li.  Ed.  813. 


And  the  Colorado  "gross  products  tax" 
upon  mining  claims  from  the  government 
was  upheld  in  Elder  v.  Wood,  208  U.  S.  226, 
227,  28  Sup.  Ct  263,  62  L.  Ed.  464. 

Upon  the  same  principle  the  "gross  receipts 
tax"  of  Ifinnesota  was  upheld  in  U.  S.  Ex- 
press Go.  r.  Minnesota,  223  U.  S.  336,  32  Sup. 
Ct  211,  Sa  U  Ed.  469. 

And  in  Oromer  v.  Standard  Dredging  Co., 
224  U.  S.  362,  32  Sup.  Ct.  499,  56  L.  Ed.  801, 
the  Porto  Blcan  tax  was  held  to  be  valid. 

Therefore  the  weight  of  a  tax,  or  its  effect 
in  dollars  and  cents,  la  not  of  Itself  a  test 
of  its  validity,  nor  of  Its  kind. 

[8]  A  property  tax  constitutes  a  burden 
upon  a  given  bu^ess  only  to  the  extent  of 
the  amount  of  the  tax,  but  an  occupation  tax 
with  its  ancillary  conations,  if  not  paid,  may 
stop  the  business  altogether.  We  must  con- 
clude therefore  that  the  present  tax  Is  a 
property  tax. 

But  it  is  contended  that  the  state  Is  fore- 
closed from  levying  a  tax  upon  this  class  of 
property  by  decisions  of  the  Supreme  Court 
of  the  United  States,  and  that  this  court  Is 
bound  by  such  dedsions.  Ijet  us  see.  The 
decisions  relied  upon  as  foreclosing  the  state 
and  as  being  binding  upca  this  court  are 
Choctaw,  O  &  G.  E.  Co.  ▼.  Harrison,  235  U. 
S.  292,  35  Sup.  Ct.  27,  59  L.  Ed.  234;  Ind. 
Ter.  111.  Oil  Co.  v.  Oklahoma,  240  U.  S.  622, 
36  Sup.  Ct  453,  60  L.  Ed.  779;  Large  Oil 
Co.  V.  Howard,  248  U.  S.  549,  39  Sup.  Ct  183, 
63  L.  Ed.  416;  Howard  v.  Gypsy  OU  Co.,  247 
U.  8.  604,  38  Sup.  Ct  426,  62  L.  Ed.  1239. 

Upon  examination  of  these  decisions,  how- 
ever, we  find  that  only  one  of  them  (Choctaw 
By.  Co.  V.  Harrison)  even  mentions  the  ques- 
tion whether  the  state  has  power  to  levy  a 
property  tax  upon  the  lessee's  personal  share 
of  mine  products,  and  in  that  decision  it  Is 
said: 

"But  it  is  insisted  that  the  statute,  rightly 
understood,  prescribed  only  an  ad  valorem  im- 
position on  the  personal  property  owned  by 
appellant— the  coal  at  the  pit's  month— which 
is  permissible,  according  to  many  opinions  of 
this  court.  Thomson  v.  Union  P.  B.  Co.,  9 
Wall  679,  19  L.  Ed.  792;  Union  P.  B.  Co.  v. 
Peniston,  18  Wall.  5,  21  L.  Ed.  787;  Central 
P.  B.  Co.  V.  CaUfomla,  162  U.  S.  91,  40  L. 
Ed.  903,  18  Sup.  Ct.  Bep.  766;  Thomas  v.  Gaj-, 
169  U.  S.  264,  42  U  Ed.  740,  18  Sup.  Ct  Bep. 
840." 

Neither  of  the  other  decisions  even  men- 
tions the  question,  and  none  of  them,  not  even 
Choctaw  By.  Co.  v.  Harrison,  makes  the 
slighfest  reference  to  the  statute  under  con- 
sideration here.  In  Choctaw  By.  Co.  v.  Har- 
rison, a  different  statute  (the  statute  of  1907- 
08)  was  under  consideration,  a  statute  which 
in  its  purpose  and  in  its  provisions  was  alto- 
gether different  from  the  statute  now  in- 
volved. In  neither  of  the  other  decisions 
does  it  appear  what  statute  was  Involved,  nor 
what  question  was  decided.  They  merely  fol- 
low Choctaw  B^.  Co.  T.  Harrison  and  Tni, 
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Tar.  L  Oil  Ca  T.  Oklahoma  ta  very  brief 
memoranda  opinions,  without  disclosing  what 
statute  was  Involved  or  what  question  was 
decided.  The  reasonable  presumption  upon 
their  face  would  be  that  the  same  statute  And 
same,  questions  were  Involved  in  each  case 
that  were  decided  in  Choctaw  By.  Co.  v.  Har- 
rison and  Ind.  Ter.  I.  Oil  Co.  r.  Oklahoma. 
They  are  as  follows : 

Large  Oil  Co.  v.  Howard,  Auditor,  248  V. 
a.  549,  39  Sup.  Ct  183,  63  L.  Ed.  416,  mem- 
oranda opinion  in  full  as  follows : 

"Per  Curiam.  Jadgment  reversed  with  costs, 
and  cause  remanded  for  further  proceedings, 
upon  the  authority  of  Choctaw,  O.  &  O.  B.  Co. 
V.  Harrison,  235  U.  S.  292,  59  L.  Ed.  234,  35 
Sup.  Ct.  Bep.  27;  Indian  Territory  Illuminating 
Oil  Co.  V.  Oklahoma,  240  U.  S.  522,  60  1.. 
Ed.  779,  36  Sup.  Ct  Bep.  453.  And  see  How- 
ard V.  Oipsy  OU  Co.,  247  U.  S.  603,  62  L.  Ed. 
1239,  88  Sup.  Ct  Bep.  428." 

And  Howard,  Auditor,  v.  Oipsy  Oil  Co.,  247 
D.  S.  503,  38  Sup.  Ct.  426,  62  UEd.  1239, 
and  companion  cases,  memorandum  opinion 
in  full  as  follows: 

"Per  Curiam.  Judgments  affirmed  with  eosta 
upon  the  authority  of  Choctaw  &  Oulf  B  B.  Co. 
T.  Harrison,  235  U.  S.  292;  Indian  Territory 
Illuminating  OU  C«.  v.  Oklahoma,  240  U.  8. 
622." 

Upon  the  fiice  of  those  opinions  this  court 
cannot  say  what  was  decided.  It  can  say 
that  the  statute  of  1916  Is  not  referred  to, 
and  that  the  question  of  a  state's  power  to 
tax  a  leasee's  private  personal  share  of  mine 
products  Is  not  mentioned.  Those  decisions, 
whatever  may  have  been  the  questions  in- 
volved, are,  as  a  matter  of  course,  final  as  to 
those  particular  cases;  but  we  do  not  feel 
that  they  constitute  precedents  which  bind 
this  court  in  Its  decision  of  questions  not 
mentioned  in  those  opinions  nor  decided  ad- 
versely In  the  cases  which  they  follow.  The 
statute  under  consideration  here  was  not  In- 
volved In  Choctaw  By.  Oo.  v.  Harrison,  nor 
in  Ind.  Ter.  L  Oil  Co.  v.  Oklahoma.  The 
question  Involved  here  was  not  involved  nor 
mentioned  in  Ind.  Ter.  I.  011  Co.  v.  Oklaho- 
ma, and  the  only  reference  made  to  It  in 
Choctaw  By.  Co.  v.  Harrison  was  that  "an 
ad  valorem  imposition  on  the  personal  prc^ 
erty  owned  by  appellant— the  coal  at  the  pit's 
mouth — •  •  •  was  permissible  according 
to  many  opinions  of  this  court."  Hence,  the 
above  statement  being  the  only  referebce 
made  in  any  of  the  above  cases  to  the  precise 
question  Involved  in  the  case  at  bar,  we  feel 
that  we  are  supported  by  rather  than  that 
we  are  precluded  by  them.  A  further  review 
of  those  cases  may  serve  to  enlighten. 

Clioctaw  By.  Oo.  v.  Harrison  was  the  first 
of  the  cases  from  this  state  involving  the 
I>ower  to  tax  minerals  obtained  under  leiS'ses 
upon  restricted  lands.  The  statute  under 
consideration  in  that  case  was  section  6,  art 
2,  c.  71,  Session  Laws  1907-08,  which  provid- 
ed for  a  tax  opon  the  gross  revenue  of  oil 


and  mineral  produced  but  provided  In  ex- 
press terms  that  such  tax  should  be  in  "ad- 
dition" to  the  general  ad  valorem  taxeis  levied 
and  collected  upon  the  same  property.  Such 
a  tax  was  obviously  Illegal  and  the  statute 
void  on  its  face,  for  the  reason  that  it  was 
a  double  tax  and  discriminatory,  and  amount- 
ed to  a  plain  denial  of  equal  protection  under 
the  law.  li  was  contended  by  the  Choctaw 
Railway  Company  that  the'  tax  was  an  occu- 
pation tax,  and  that  tbe  state  had  no  power 
to  levy  such  a  tax.  The  court  In  passing 
upon  the  question  did  not  say  positively  that 
it  was  an  occupation  tax,  but  did  say  that 
"it  was  a  method  commonly  pursued  in  re- 
spect to  license  and  occupation  taxes,"  cit- 
ing Pullman  Co.  t.  Enott,  235  TJ.  S.  23,  35 
Sup.  Ct  2,  69  L.  Ed.  105,  which,  however,  In- 
volved a  Florida  statute  wherein  tbe  express 
jpurpose  and  Intention  was  to  levy  an.  occu- 
pation tax  Intended  as  a  factor  In  the  regula- 
tion of  the  Pullman  Company's  business. 
The  court  said  also.  In  reference  to  our 
statute,  "that  it  had  the  effect  of  an  occupa- 
tion tax,"  citing  Ohio  Tax  Cases,  232  D.  S. 
676,  679,  34  Sup.  Ct.  372,  68  L.  Ed.  737,  which 
Involved  an  Ohio  statute  wherein  the  sole  ob- 
ject and  purpose  of  tbe  tax  was  declared  to 
be  a  license  for  the  privilege  of  doing  busi- 
ness in  the  state.  The  title  of  the  ilorida 
statute  (Laws  1913,  c.  6421)  was: 

"An  act  imposing  licenses  and  other  taxes, 
providing  for  the  payment  thereof,  and  pre- 
scribing penalties  for  doing  business  without 
a  license.    •    •    •  " 

The  Ohio  statute  (Act  June  2,  Iflll  [lOJ 
Ohio  Laws,  p.  247])  contained  this  provislMi: 

"  *  *  *  The  Auditor  of  State  shall  charge 
for  collection  from  each  railroad  company  a 
sum  in'  the  nature  of  an  excise  tax,  for  the 
privilege  of  carrying  on  its  intrastate  busi- 


ness. 


•    •    •» 


The  Oklahoma  statute  1907-08  contained 
no  such  provision  nor  imposed  any  such  con- 
ditions, and  hence  was  not  similar  to  either 
the  Florida  or  Ohio  statute.  It  levied  a  prop- 
erty tax  strictly,  which  was  clearly  Intended 
as  such,  but  being  a  double  tax,  being  in  ad- 
dition to  the  general  tax,  It.  was  discrimina- 
tory, and  therefore  a  denial  of  equal  protec- 
tion under  the  law,  and  was  palpably  invalid, 
and  tbe  court  properly  so  held  It  to  be. 

The  next  case  in  the  line  of  cases  from  this 
state  and  relied  upon  as  binding  upon  this 
court  was  Ind.  Ter.  L  OU  Co.  v.  Oklahoma, 
240  U.  8.  522,  36  Sup.  a.  463,  60  U  Ed.  779. 
In  that  case  the  determinative  question  was 
whether  the  value  of  an  oU  lease  upon  re- 
stricted Osage  Indian  lands  could  be  includ- 
ed as  an  element  or  item  of  taxable  value  and 
be  taxed,  as  such,  in  assessing  and  taxing  the 
property  of  the  Ind.  Ter.  I.  OU  Co.,  and  tbe 
court,  following  its  decision  in  Choctaw  Ry. 
Co.  V.  Harrison,  holding  a  coal  lease  to  be 
a  federal  agency,  held  an  oU  lease  in  the 
latter  case  to  be  a  federal  agency,  and,  ft»> 
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Bomlng  the  same  statute  to  be  involTed  in 
both  cases,  and  that  as  the  gross  revenue  tax 
In  the  first  cttse  had  been  held  to  be  an  occu- 
pation tax,  held,  in  the  latter  case,  that  an 
oil  lease,  as  such,  could  not  be  made  subject 
to  such  a  tax. 

The  next  case  In  line  was  Large  Oil  Co.  v. 
Howard,  248  U.  8.  549,  89  Sup.  Ct.  183.  63 
li.  Ed.  410.  The  opinion  In  that  case  is  quot- 
ed in  full  above. 

Thereafter  four  other  cases  went  up  from 
this  state,  viz.:  Howard  v.  Gipsy  Oil  Co.; 
Howard  t.  Ind.  Ter.  111.  Oil  Co. ;  Howard  t. 
Okla.  Oil  Co.;  and  Howard  v.  Bamsdall  Oil 
Co.,  247  U.  S.  504,  38  Sup.  Ot  428,  62  L.  Bd. 
1239.  These  four  cases  were  consolidated 
and  decided  In  one  per  curiam.  The  per 
coriain  is  quoted  in  full  above. 

Now  every  reasonable  presumption  would 
be,  and  every  logical  inference  be,  that  the 
same  statute  was  under  consideration  and 
same  questions  determined  in  the  foregoing 
memoranda  opinions  that  were  decided  in 
Qioctaw  Ry.  Co.  v.  Harrison  and  Ind.  Ter. 
Oil  Qo.,  and,  as  the  statute  under  considera- 
tion now  was  not  involved  in  Choctaw  Ry. 
Co.  V.  Harriscm  nor  in  Ind.  Ter.  Oil  Co.  v. 
Oklahoma,  nor  the  same  questions  raised 
liere  tliat  were  decided  In  either  of  said 
cases,  except  where  it  was  said  in  Choctaw 
Ry.  Co.  V.  Harrison  that  a  property  tax  on 
"coal  at  the  pit's  mouth  is  permissible,"  we 
do  not  feel  bound,  in  fact  we  are  unable  to 
see  just  how  or  in  what  way  we  should  be 
bound.  In  our  determination  of  the  questions 
presented  here,  by  such  line  of  decisions,  ex- 
cept by  what  was  said  in  Choctaw  Ky.  Oo.  v. 
Harrison. 

The  statute  under  consideration  here,  and 
the  statute  ctmsldered  in  Choctaw  Ry.  Co.  v. 
Harrison,  are  very  materially  different.  The 
statute  of  1907-08  levied  a  tax  upon  mine 
products  and  expressly  provided  that  such 
tax  should  be  In  addition  to  the  general  ad 
valorem  tax.  The  statute  of  1916  expressly 
declares  that  the  tax  shall  be  "in  full  and  In 
lieu  of  all  and  every  other  tax,"  and  especial- 
ly provides  that  It  shall  be  no  greater  nor 
less  tlian  the  general  ad  valorem  tax,  and 
affords  plain,  adequate  means  for  correcting 
all  errors  so  as  to  make  the  rate  exactly  con- 
form to  the  general  ad  valorem  rate  upon 
other  property. 

[1]  As  was  said  of  this  same  statute  in 
Shaffer  v.  Carter,  252  D.  S.  37,  40  Sup.  Ct. 
221,  64  L.  Ed.  445,  "The  Oklahoma  gross  pro- 
ductimi  tax  •  •  •  was  intended  as  a  sub- 
stitute for  the  ad  valorem  property  tax." 
The  Income  tax  in  the  Shaffer  Case  was  sus- 
tained primarily  upon  the  ground  that  the 
"gross  production  tax"  was  a  substitute  for 
the  ad  valorem  "property  tax." 

The  fact  that  this  statute  has  never  been 
mentioned  by  the  Supreme  Court  of  the  Unit- 
ed States,  until  It  held,  as  above  quoted  in 
Shaffer  v.  Carter  subsequently  decided;  the 
fact  tliat  the  whole  line  of  said  decisions  Is 


based  upon  authority  of  Choctaw  Ry.  Co.  v. 
Harrison;  and  the  fact  that  in  Choctaw  Ry. 
Co.  v.  Harrison  it  is  plainly  said  that  the 
very  kind  of  a  tax  which  the  statute  of  1910 
levies  is  permissible  according  to  many  opin- 
ions of  that  court — should  be  sufficient  an- 
swer to  the  claim  tliat  this  court  is  fore- 
stalled by  said  decisions  from  sustaining  the 
validity  of  such  statute  and  the  legality  of 
the  tax  therein  levied. 

But,  as  some  doubt  seems  still  to  be  enter- 
tained as  to  what  decisions  this'  court  should 
be  bound  by,  and  what  ones  It  may  be  Justi- 
fied in  following,  we  will  review  a  few  of  the 
many  decisions  of  that  court  wherein  the 
precise  question  Involved  in  the  case  at  bar 
has  beea  squarely  and  emphatically  passed 
upon  by  that  court. 

And  in  ascending  a  point  from  which  we 
may  view  the  long  line  of  interwoven  ded- 
slons  upon  the  question,  we  bear  in  mind 
that  if  this  court  Is  Justified  In  foUowipg  the 
trend  of  that  plain  beaten  line,  the  Legisla- 
ture of  this  state  also  had  a  right  to  rely  up- 
on same  and  act  upon  the  authority  of  same 
in  determining  its  power  to  enact  the  statute 
under  consideration. 

Beginning  with  Forbes  v.  Qracey,  94  U.  S. 
762,  24  L.  Ed.  313,  and  we  deem  it  unneces- 
sary to  go  beyond  that  case  for  the  reason 
that  all  the  decisions  antedating  that  case 
have  often  been  cited  and  quoted  from  and 
followed  in  subsequent  decisions,  we  find, 
first,  that  the  Nevada  statute  providing  for 
a  "net  proceeds  tax"  on  minerals  and  ores 
obtained  from  government  land  under  mining 
rights  obtained  from  the  government  was  up- 
held and  the  legality  of  the  tax  sustained. 
The  Nevada  statute  was  identical  in  prin- 
ciple and  purpose  with  ours.  In  ptissing  up- 
on the  right  of  the  state  to  tax  these  miner- 
als and  the  kind  of  property  which  such  iftin- 
erals  constituted,  the  court  said: 

"The  moment  this  ore  becomes  detached  from 
the  soil  in  which  it  is  imbedded,  it  becomes 
personal  property,  the  ownership  of  which  is 
in  the  man  whose  lal>or,  capital  and  skill  has 
discovered  and  developed  the  mine,  and  extract- 
ed the  ore  or  other  mineral  product.  It  is  then 
free  from  any  lien,  claim  or  title  of  the  United 
States,  and  is  rightfully  subject  to  taxation  by 
the  state,  as  any  other  personal  property  is. 

"The  truth  of  this  proposition  is  too  obvious 
to  need  or  admit  of  illustration  or  elabora- 
tion.   •    •    • 

"In  regard  to  the  taxing  of  this  personal 
property,  and  the  mode  of  collecting  it  by  sale, 
as  provided  in  the  section  last  cited,  it  does 
not  seem  to  us  that  there  can  be  any  reasona- 
ble ground  for  asserting  that  the  United  States 
has  any  interest  in  the  tax,  or  in  the  sale  of 
the  property  taxed." 

In  Belk  v.  Meagher,  104  U.  S.  283,  26  L.  Ed. 
735,  Mr.  Chief  Justice  Waite  said : 

"A  mining  daim  perfected  under  the  law  is 
property  in  the  highest  sense  of  that  term, 
which  may  be  bought,  sold,  and  conveyed,  and 
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will  paas  by  descent"— dting  Forbes  ▼.  Qmeey, 
M  U.  &  707,  24  Ifc  Ed.  813. 

In  Postal  Td.  Gable  Co.  v.  Adams,  155  U. 
S.  688,  15  Sup.  a.  268,  360,  39  U  Ed.  311, 
Mr.  Chief  Justice  Fuller  said: 

"Doubtless,  no  state  could  add  to  the  tax- 
ation of  property  according  to  the  rale  of 
ordinary  property  taxation,  the  burden  of  a 
license  or  other  tax  on  the  privilege  of  using 
*  *  *  an  instrumentality  of  interstate  com- 
merce; •  •  •  but  the  value  of  property  re- 
sults from  the  use  to  which  it  is  put  and 
varies  with  the  profitableness  of  that  use,  and 
by  whatever  name  the  exaction  may  be  called, 
if  it  amounts  to  no  more  than  the  ordinary 
tax  upon  property,  *  *  *  it  is  not  open  to 
attack  as  inconsistent  with  the  Oonstitntion." 

In  Ficklen  t.  Taxing  District,  146  V.  S. 
22,  12  Sup.  Gt.  812,  36  L.  Ed.  601,  Mr.  Chief 
Justice  Ftiller  distinguished  the  case  at  hand 
fr«»n  the  case  of  Philadelphia  Co.  v.  Pennsyl- 
vania, 122  V.  S.  328,  7  Sup.  Ct.  1118,  30  L.  Ed 
1200;  but  referring  to  a  statement  made  in 
the  latter  case  by  Mr.  Justice  Bradley,  who 
delivered  the  opinion  Mr.  Chief  Justice  Ful- 
ler said: 

"It  is  well  settled  that  a  state  has  power  to 
tax  an  property  having  a  situs  within  its  lim- 
its, whether  employed  m  interstate  commerce 
or  not.  It  is  not  taxed  because  it  is  so  em- 
ployed, but  because  it  is  within  the  territory 
and  Jurisdiction  of  the  state.  Pullman  Palace 
Oar  Co.  V.  Pennsylvania,  141  U.  S.  18  (35  L. 
Bd.  613)  3  Inters.  Com.  Bep.  695;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196  (29 
L.  Ed.  168). 

"And  it  has  been  often  laid  down  that  the 
property  of  corporations  holding  their  fran- 
chises from  the  government  of  the  United 
States  is  not  exempt  from  taxation  by  the 
state  of  its  situs.  Union  Pac.  B.  Go.  v.  Penia- 
ton,  85  U.  S.  18  Wall.  B  (21  L.  Ed.  787); 
Thomson  v.  Union  Pac.  B.  Co.,  76  U.  8.  9 
WalL  679  (19  L.  Ed.  792);  Western  U.  Teleg. 
Co.  V.  MasBachnsetts,  126  U.  S.  680  (81  L. 
Bd.  790)." 

In  Wisconsin  ft  M.  B.  Co.  v.  Powers,  191 
U.  S.  379,  24  Sup.  Ct.  107,  48  L.  Bd.  229,  Mr. 
Justice  Holmes  said: 

"We  need  say  but  a  word  in  answer  to  the 
suggestion  that  the  tax  is  an  unconstitutionid 
interference  with  interstate  commerce.  In 
form  the  tax  is  a  tax  on  the  property  and  busi- 
ness of  such  railroad  corporation  operated 
within  the  state,'  computed  upon  certain  per- 
centages of  gross  income.  The  prima  fade 
measure  of  the  plaintiff's  gross  income  is  sub- 
stantially that  which  was  approved  ia  Maine 
V.  Grand  Trunk  B.  Co.,  142  U.  T  217,  228,  35 
L.  Ed.  994,  995,  8  Inters.  Com.  liep.  807,  12 
Sup.  Ct.  Bep.  121,  163.  See,  also,  Western 
U.  Teleg.  Go.  v.  Taggart,  163  U.  S.  1,  41  L. 
Bd.  49,  16  Sup.  Ct  Bep.  1064." 

In  Galveston,  H.  ft  S.  A.  B.  Co.  ▼.  Texas, 
210  U.  S.  217,  28  Sup.  Ct.  638,  52  L.  Ed.  1031, 
a  Texas  statute  which  levied  a  tax  upon 
gross  receipts  of  Interstate  commerce  was 


held  invalid,  but  Mr.  Justice  H<dmea,  who  de- 
livered the  oplni<»i,  said: 

"By  whatever  name  the  exaction  may  be 
called,  if  it  amounts  to  no  more  than  the  ordi- 
nary tax  upon  property  or  a  Just  equivalent 
therefor,  ascertained  by  reference  thereto,  it  is 
not  open  to  attack  as  inconsistent  with  the 
Constitution"— citing.  Postal  Teleg.  Gable  Co. 
V.  Adams,  155  U.  B.  688,  16  Sup.  Ct.  268,  270 
(39  L.  Bd.  8U). 

In  McHenry  v.  Alford,  168  U.  S.  661,  18 
Sup.  Ct  242,  42  L.  Ed.  614,  Mr.  Justice  Peck- 
ham,  in  discussing  the  tax  under  considera- 
tion, said: 

"*  *  •  When  it  is  said,  as  it  is  in  this 
act  that  the  tax  collected  by  this  method  shall 
be  in  lien  of  all  other  taxes  whatever,  it  wonld 
seem  that  it  might  be  claimed  with  great 
plausibUity  that  a  tax  levied  nnder  such  cir- 
cumstances and  by  such  methods  was  not  in 
reality  a  tax  upon  the  gross  earnings,  but  was 
a  tax  upon  the  lands  and  other  property  of 
the  company,  and  that  the  method  adopted  of 
arriving  at  the  sum  which  the  company  should 
pay  as  taxes  upon  its  property  was  by  taking 
a  percentage  of  its  gross  earnings." 

In  United  States  Express  Co.  t.  Minnesota, 
228  U.  S.  835,  82  Sup.  Ct  211,  56  L.  Bd.  469, 
In  sustaining  a  Minnesota  statute  which  is 
exactly  similar  to  the  statute  under  consid- 
eration here,  Mr.  Justice  Day,  who  delivered 
the  opinion,  sustained  the  Minnesota  statute 
upon  the  authority  of  former  decisions, 
among  which  he  cited  And  quoted  from  Post- 
al Teleg.  Cable  Co.  v.  Adams,  155  U.  S.  688, 
16  Sup.  Ct  268,  360,  89  L.  Ed.  311;  PuU- 
man  Palace  C!ar  Co.  v.  Pennsylvania,  141  U. 
S,  18, 11  Sup.  Ct.  876,  35  L.  Bd.  813;  Ficklen 
V.  Taxing  District,  146  U.  8.  1,  12  Sup.  Ct. 
810,  36  li.  Ed.  801 ;  Wisconsin,  M.  B.  Co.  v. 
Powers,  191  U.  S.  879,  24  Sup.  Ct  107,  48 
li.  Bd.  229;  Maine  v.  Grand  Trunk  B.  Co.. 
142  U.  S.  217,  12  Sup.  Ot  121,  163,  86  L.  Bd. 
994;  Galveston,  H.  ft  S.  A.  B.  0>.  t.  Texas, 
210  U.  S.  217,  28  Sup.  a.  688,  62  h.  Bd.  1081; 
McHenry  v.  Alford,  168  U.  S.  651,  18  Sup. 
Ct  242,  42  L.  Ed.  614,  quoting  and  relying 
upon  the  same  languftge  which  we  have 
above  quoted. 

In  Brown  v.  Spllman,  166  U.  S.  666, 16  Sup. 
(3t.  245,  39  Ll  Ed.  304,  the  court  expressly 
hdd  that  the  lessees'  share  of  oil  and  gas 
after  it  had  been  taken  from  the  ground  by 
the  lessee  was  then  his  personal  prop^iy  and 
subject  to  his  control. 

In  Ohio  on  (3o.  T.  Indiana,  177  U.  B.  190, 
20  Sup.  Ot  576,  44  U  Ed.  729,  the  same  thing 
was  held  upon  the  aUlhority  of  Brown  v. 
Spllman,  supra;  the  court  dtlng,  quoting, 
and  relying  upon  the  reasoning  In  Brown  ▼. 
Spllman. 

In  Manuel  v.  WulfT,  162  U.  S.  606,  600,  14 
Sup.  Ct.  661,  38  U  Bd.  532,  Mr.  Chief  Jus- 
tice Fuller  held  that  mining  claims  upon  gov- 
ernment lands  are  property  which  might  be 
sold,  transferred,  mortgaged,  and  inherited. 
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wltbont  Infrlnglxig  the  title  of  the  United 
States,  citing  Forbes  v.  Gracey.  94  U.  S.  782, 
24  li.  Ed.  ai3,  Bnpra-  Belk  t.  Meagher,  104  U. 
S.  279,  26  Lk  Ed.  735,  Bupra. 

In  St.  liOiils  Mining  Co.  t.  Montana  Min- 
ing Co.,  171  U.  S.  654,  19  Sup.  Ct  61,  43  U 
Ed.  320,  Mr.  Chief  Justice  Fuller  again  held 
that  a  mining  claim  was  the  individual  prop- 
erty of  the  owner  of  the  claim,  and  that  he 
might  sell  it,  mortgage  it,  or  part  with  it  a6 
he  saw  fit,  citing  Forbes  t.  Gracey,  94  U.  S. 
762,  24  L.  Ed.  313,  supra ;  Manuel  Y.  WullT, 
152  D.  S.  505,  14  Sup.  Ct.  651,  38  L.  EM.  532, 
supra. 

In  Elder  v.  Wood,  208  U.  S.  228,  28  Sup. 
Ct  283,  52  L.  Ed.  464,  the  "gross  product 
tax"  law  ot  the  state  of  Colorado  was  sus- 
tained and  the  tax  held  to  be  valid.  In  this 
case  it  was  contended  that  the  gross  products 
tax  upon  the  mining  claims  and  products 
from  the  mines  granted  by  the  United 
States  was  invalid  for  the  reason  that  the  op- 
eration of  such  mines  was  a  federal  agency 
which  the  state  had  no  right  to  tax.  The 
opinion  of  the  court  was  delivered  by  Mr. 
Justice  Moody,  holding  that  the  property 
valae  of  the  claims  and  the  products  ob- 
tained from  the  mines  were  property  belong- 
ing to  the  operator  of  the  mines;  the  court 
saying: 

"Such  an  interest  from  early  times  has  been 
held  to  be  property,  distinct  from  the  land  it- 
self, vendable,  inheritable,  and  taxable"— citing 
Forbes  v.  Gracey,  94  U.  S.  762,  24  U  Ed.  313; 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735; 
Manuel  v.  Wulff,  152  U.  S.  505,  14  Sup.  Ct 
651,  38  L.  Ed.  532;  St  Louis  Mining  &  Milling 
Co.  V.  Montana  Mine  Co.,  171  U.  S.  650,  19 
Sap.  Ct  61,  43  L.  Ed.  320. 

In  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  385^74,  2  Sup.  Ct  257,  264  (27  I<.  Bd. 
419),  the  court  said: 

"A  state  cannot  regulate  foreign  commerce, 
bat  it  may  do  many  things  which  more  or  less 
affect  it  It  may  tax  a  ship  or  other  vessel  us- 
ed in  commerce  the  same  as  other  proper^ 
owned  by  its  citizens.  A  state  may  tax  the 
'  stages  in  which  the  mail  is  transported,  but 
this  does  not  regulate  the  conveyance  of  the 
mail  any  more  than  taxing  a  ship  regulates 
commerce,  and  yet,  in  both  instances,  the  tax 
on  the  property  in  some  degree  affects  its  use." 

Upon  the  authority  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  e  L.  Ed.  23,  Passenger  Cases,  7 
How.  283,  12  I*  Ed.  702,  and  Morgan  v.  Par- 
ham,  18  Wall.  471,  21  U  Ed.  303,  the  conrt 
based  the  conclusion  above  quoted. 

In  Western  Union  Tel.  Co.  v.  Attorney 
General  of  Mass.,  126  U.  S.  63O-C50,  8  Sup. 
Ct.  961,  964  (31  Ia  Ed.  794),  in  an  opinion  by 
Mr.  Justice  Miller,  .the  court  said : 

"It  cannot  be  that  a  state  tax  which  remote- 
ly acffects  the  efficient  exercise  of  a  federal 
power  is  for  that  reason  alone  inhibited  by  the 
Constitution.  To  bold  that  would  be  to  deny 
to  the  states  all  power  to  tax  persons  or  prop- 
erty.   Sveiy  tax  levied  by  a  state  withdraws 


from  the  reach  of  federal  taxation  a  portion  of 
the  property  from  which  it  is  taken,  and  to 
that  extent  diminishes  the  subject  upon  which 
federal  taxes  may  be  laid.  The  states  are,  and 
they  must  ever  be,  coexistent  with  the  national 
government.  Neither  may  destroy  the  other. 
Hence  the  federal  Constitution  must  receive  a 
practical  construction.  Its  limitations  and  its 
implied  prohibitions-  mast  not  be  extended  so 
far  as  to  destroy  the  necessary  powers  of  the 
states,  or  prevent  their  efficient  exercise. 
*  *  *  A  very  large  proportion  of  the  prop- 
erty within  the  states  is  employed  in  execution 
of  the  powers  of  the  government  It  belongs 
to  governmental  agents,  and  it  is  not  only 
used,  but  it  is  necessary  for  their  agencies. 
United  States  mails,  troops,  and'  munitions  of 
war  are  carried  upon  almost  every  railroad. 
Telegraph  lines  are  employed  in  the  national 
service.  So  are  steamboats,  horsea,  stage 
coaches,  foundries,  sliipyards,  and  multitudes 
of  manufacturing  establishments.  They  are  the 
property  of  natural  persons  or  of  corporations, 
who  are  agents  or  instruments  of  the  general 
government,  and  they  are  the  hands  by  whidt 
the  objects  of  the  government  are  attained. 
Were  tiiey  exempt  from  liability  to  contribute 
to  the  revenue  of  the  states  it  is  manifest  the 
state  goverzmients  would  be  paralysed.  While 
it  is  of  the  utmost  importance  that  all  powers 
vested  by  the  Constitution  of  the  United  States 
in  the  general  government  should  be  preserved 
in  fall  efficiency,  and  while  recent  events  have 
called  for  the  most  unembarrassed  exercise  of 
many  of  those  powers,  it  has  never  been  de- 
cided that  state  taxation  of  such  property  is 
impliedly  prohibited." 

In  Central  Pac.  Ry.  Co.  v.  CWlfomla,  162 
U.  S.  91,  16  Sup-  Ct  766,  40  L.  Ed.  903,  Mr. 
Chief  Justice  Fuller,  quoting  from  Union 
Pac  B.  Co.  V.  Penlston,  86  D.  S.  (18  Wall.) 
6,  21  L.  Ed.  787,  said: 

"It  cannot  be'  that  a  state  tax  [meaning  a 
property  tax]  which  remotely  affects  the  effi- 
cient exercise  of  a  federal  power  is  for  that 
reason  alone  inhibited  by  the  Constitution.  To ' 
bold  that  would  be  to  deny  to  the  states  all 
power  to  tax  persons  or  property." 

In  tills  case  the  court  also  dtes  and  quotes 
with  approval  from  Thomson  v.  Union  Pac. 
Ey.  Co.,  76  U.  S.  (9  Wall.)  579,  19  L.  Ed.  792. 

In  Utah  &  Northern  Ry.  Co.  v,  Fisher,  116 
U.  S.  28,  6  Sup.  Ct  246,  29  L.  Ed.  542 ;  Mari- 
copa &  Phoenix  Ry.  Co.  v.  Ariz.  Ter.,  156  U.  8, 
347, 15  Sup.  Ct.  391,  39  L.  Dd.  447;  Thomas  v. 
Gay,  169  U.  S.  264,  18  Sup.  Ot.  340,  42  L.  Ed. 
740;  Wagoner  v.  Evans,  170  U.  S.  588,  18 
Sup.  Ct  730,  42  L.  Ed.  1154— the  court  ex- 
pressly  and  squarely  held  that  a  state  or 
territory  had  power  to  levy  a  property  tax 
upon  private  property  used  under  federal 
authority  upon  Indian  reservations.    . 

In  Thomas  ▼.  Gay,  169  U.  S.  264,  18  Sdp. 
Ct  340,  42  L.  Ed.  740,  supra,  the  Identical 
questions  wero  presented  and  decided  that 
are  involved  in  the  case  at  bar,  and  every  ques- 
tion Involved  ta  the  case  at  ttar  was  decided 
In  Thomas  v.  Gay.  In  that  case  the  Depart- 
ment of  the  Interior  had  leased  to  cattle  men 
the  grazing  lands  of  the  Osage  Indian  Be** 
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erratlon,  and  great  herds  of  cattle  amonnting 
to  tens  of  thousands  were  grazed  n'poa  the 
said  lands.  These  reservations  being  at- 
tached to  Oklahoma  Territory  for  Jndldal 
purposes,  the  territory  sought  to  tax  the  cat- 
tle. 

'  The  cattlemoi  contended  that  such  a  tax 
was  a  violation  of  the  rights  of  the  Indians, 
and  an  Invasion  of  the  Jurisdiction  and  con- 
trol of  the  United  States  over  that  and  other 
lands.    In  answer  to  this  the  court' said: 

"As  to  that  portion  of  the  argament  that 
*  *  *  the  territorial  autliorities  would  have 
no  right  to  tax  the  property  of  others  than 
Indians  located  npon  these  reservations,  it  is 
sufficient  to  cite  the  cases  of  Utah  &  N.  By. 
Co.  V.  Fisher,  116  U.  8.  28,  and  Maricopa  & 
P.  B.  B.  Co.  V.  Arizona,  156  U.  S.  847." 

It  was  also  contended  that  to  force  the  cat- 
tlemen to  pay  this  tax  would  affect  the  price 
which  they  could  pay  for  the  lease  right  to 
grazoi  In  answer  to  this  contention  the 
court  said : 

"But  it  Is  obvious  that  a  tax  pot  npon  the 
cattle  of  the  lessees  is  too  remote  and  indirect 
to  be  deemed  a  tax  npon  the  lands  or  privileges 
of  the  Indians.  A  similar  contention  was  urged 
in  the  case  of  N.  Y.,  Lake  Erie  &  W.  Ry. 
Co.  V.  Pennsylvania,  158  U.  S.  431.  There 
the  state  of  Pennsylvania  had  imposed  a  tax 
upon  a  railroad  •  •  •  engaged  in  carrying 
on  interstate  commerce,  and  this  tax  waa 
measured  by  reference  to  the  amount  of  the 
tolls  received.  *  *  *  It  was  claimed  that 
the  imposition  of  a  tax  on  tolls  might  lead  to 
increasing  them  •  •  •  and  •  •  •  become 
a  tax  or  charge  upon  interstate  commerce.  But 
this  court  held  that  such  a  tax  upon  tolls  was 
too  indirect  and  remote  to  be  regarded  as  a 
tax  or  burden  upon  interstate  commerce." 

The  court  further  cites  Henderson  Bridge 
Co.  T.  Koitncky,  160  U.  S.  160,  17  Sup.  Ct. 
532,  41  L.  Ed.  953,  where  the  same  conten- 
tion was  made,  and  wherein  the  conrt  said: 

"That  the  fact  that  the  tax  In  question  was 
to  some  extent  affected  by  the  amount  of  tolls 
received,  and  therefore  might  be  supposed  to 
increase  the  rate  of  tolls,  and  thus  be  a  burden 
upon  interstate  commerce,  was  too  remote  and 
incidental  to  make  it  a  tax  upon  the  business 
transacted." 

And  after  citing  Adam^  Express  Co.  ▼. 
Ohio  State  Auditor,  166  U.  S.  185, 17  Sup.  Ot, 
604,  41  U  Ed.  065,  the  court  said  further: 

"The  suggestion  that  such  a  tax  on  the  cattle 
constitutes  a  tax  on  the  lands  *  *  *  is  pure- 
ly ianciful." 

In  further  answering  the  contention  that 
such  a  tax  was  an  invasion  of  the  right  of 
Congress  to  deal  with  the  Indians,  the  court 
said: 

"The  unlimited  power  of  Congress  to  deal 
with  the  Indians,  their  property  and  commercial 
transactions,  so  long  as  they  keep  up  their 
tribal  organizations,  may  be  conceded;  but  it  is 
not  perceived  that  local  taxation,  by  a  state  or 
territory,  of  property  of  others  than  Indians 


would  be  an  interference  with  eongressiouu; 
power.  It  was  decided  in  Utah  &  Northern 
BaUway  Co.  v.  Fisher,  116  U.  8.  28  (29  L.  Ed. 
642),  that  the  lands  and  railroad  of  a  railway 
company  within  the  limits  of  the  Fort  Hill  In- 
dian reservation  in  the  territory  of  Idaho  was 
lawfully  subject  to  territorial  taxation,  which 
might  be  enforced  within  the  exterior  bound- 
aries of  the  reservation  by  proper  process. 
The  question  was  similarly  decided  in  Maricopa 
&  P.  Bailroad  Co.  v.  Arizona  Territory,  166 
U.  S.  847  (89  L.  Ed.  447). 

"Tbe  taxes  in  question  here  were  not  imposed 
on  the  business  of  grazing,  or  on  the  rents  re- 
ceived by  the  Indiana,  but  on  the  eattie  as 
property  of  the  lessees,  and,  as  we  have  here- 
tofore said  that  such  a  tax  is  too  remote  and 
indirect  to  be  deemed  a  tax  or  burden  on  in- 
terstate commerce,  so  is  it  too  remote  and  in- 
direct to  be  regarded  as  an  interference  with 
the  legislative  power  of  Congress. 

"These  views  sufficiently  dispose  of  the  ob- 
jections urged  against  the  power  of  the  legisla- 
tive assembly  of  Oklahoma  to  pass  laws  taxing 
property  within  the  limits  of  the  Indian  reser- 
vations and  belonging  to  persons  not  Indianis." 

Also,  In  Wagoner  v.  Bvans,  170  U.  8.  688. 
18  Snp.  Ct  730,  42  L.  Ed.  1164,  the  Bamf 
questions  were  raised  and  the  same  decision 
rendered,  upon  authority  of  Thomas  t.  Gay, 
sopra. 

In  Montana  Catholic  Missions  v.  Missoula 
County,  200  U.  8.  118,  26  Sup.  Ot.  197,  60  L. 
Ed.  398,  the  exact  questions  were  presoited 
that  were  presented  in  Thomas  r.  Gay  and 
Wagoner  t.  Evans,  supra,  namely,  tbe  right 
to  tax  cattle  grased  upon  an  Indian  resora- 
tion  under  federal  permission.  Mr.  Justice 
Peckham,  who  delivered  the  opinion,  said : 

"This  court  has  heretofore  determined  that 
the  Indians'  interest  in  this  kind  of  property, 
situated  on  their  reservations,  was  not  suffi- 
cient to  exempt  such  property,  when  owned  by 
private   individuals,   from   taxation" 

— citing  Thomas  v-  Gay  and  Wagoner  v. 
Evans,  supra,  and  repeating  the  following: 

'This  court  held  that  the  tax  put  upon  the 
eattie  of  the  lessees  was  too  remote  and  in- 
direct to  be  deemed  a  tax  upon  the  lands  or . 
privileges  of  the  Indians." 

In  Gromer  t.  Standard  Dredging  Co.,  224 
U.  S.  362,  32  Sup.  Ct  499,  56  L.  Ed.  801,  the 
United  States  had  let  a  contract  for  dredg- 
ing the  harbor  of  San  Juan,  Porto  Blco,  a 
reservation  of  the  United  States  being  dredg- 
ed for  the  benefit  of  the  United  States.  Tho 
insular  government  sought  to  levy  a  property 
tax  upon  the  boats,  tugs,  and  machinery  used 
in  dredging  the  harbor.  The  company  sought 
to  enjoin  the  collection  of  the  tax  upon  the 
ground  that  such  a  tax  was  a  burden  up- 
on and  Interference  with  the  (deration  of  a 
federal  agency.  The  company  contended  also 
that  the  property  had  no  taxable  situs  In 
Porto  Blco.  In  answering  these  questions, 
the  court,  through  Mr.  Justice  McKenna  said : 

"If  Porto  Blco  had  jurisrJIction  over  the 
liatbor  area  it  had  Jurisdiction  to  tax  propertjr 
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which  was  situated  in  the  harbor,  no  matter 
how  engaged;  and,  being  ao  sitaated,  the  va- 
lidity of  the  tax  upon  it  cannot  be  determined 
by  an  inquiry  of  the  extent  it  may  be  bene- 
fited"—citing  Thomas  v.  Gay  and  Wagoner  r. 
Evana,  anpra. 

The  tax  was  saBtalnedluid  the  decree  of 
the  District  Goart  enjoining  the  collection  of 
such  tax  was  reversed  with  directions  to  sus- 
tain the  demurrer  and  dismiss  the  bllL 

And  In  Choctaw  Ry.  Ca  ▼.  Earrlson,.Bnpra, 
the  court  reiterated  and  still  adhered  to  the 
same  doctrine,  namely,  that  a  tax  upon 
"•  •  •  the  coal  at  the  pit's  month  was 
permissible  according  to  many  opinions  of 
this  court" — citing  Thomson  v.  Union  P.  R. 
Co.,  supra;  Union  P.  R.  Co.  y.  Penlston,  su- 
pra ;  Central  P.  R.  Co.  v.  Cal.,  supra ;  Thom- 
aa  V.  Gay,  supra. 

Also,  in  Kansas  Katural  Gas  Co.  v.  Haskell 
(G.  O.)  172  Fed.  645,  on  the  question  as  to 
whether  the  lessees'  share  of  the  oil  and  gas 
after  It  had  been  extracted  tiGia  the  earth 
and  separated  from  the  royalties  was  then 
the  private  personal  property  of  the  compa- 
nies and  subject  to  Its  exclusive  control,  the 
federal  court  said: 

"On  the  contrary,  it  must  be  held  he  who  by 
lawfnl  right  reduces  to  his  possession  mineral, 
(aa,  or  oil  has  the  same  absolute  right  of  prop- 
erty therein,  with  the  same  power  of  barter, 
■ale,  or  other  disposition,  including,  of  neces- 
sity, the  right  of  transportation  and  delivery 
under  such  reasonable  rules  and  safeguards  as 
tiie  exigendes  of  the  case  may  demand  and  the 
state  employ,  as  the  farmer  has  of  his  com, 
bis  wheat,  or  his  stock,  or  the  merdiant  of  his 
wares,  and  such  absolute  right  therein  aa  the 
state  cannot  deny  him.    •    •    • " 

Open  api>eal  by  the  state  to  the  Supreme 
Court  of  the  United  States  (Haskell  v.  Kan- 
sas Natural  Oas  Co.,  224  U.  S.  217,  218,  32 
Sup.  Ct.  442,  56  L.  Ed.  738),  the  court, 
through  Mr.  Justice  Day,  approved  the  above 
language  of  the  United  States  District  Court, 
by  affirming  the  decree.  The  sole  theory 
upon  whldi  the  above  conclusion  Is  based  and 
In  which  Its  soundness  must  rest  is  that  when 
oil,  gas,  and  ores  are  extracted  from  the 
earth,  and  separated  from  the  royalties  due 
the  Indians,  they  then  become  so  absolutely 
and  exclusively  the  private  property  of  the 
lessee  that  the  state  has  no  more  power  to 
prevent  their  sale  and  shipment  than  It  has 
to  prevent  the  sale  and  shipment  of  the  far- 
mer's corn,  his  wheat  and  bis  stock,  or  the 
sale  and  shipment  of  the  merchant's  wares, 
and  the  very  truth  of  the  proposition  refutes 
every  argument  against  their  bearing  the 
same  rate  of  taxes  that  the  farmer's  products 
and  the  merchant's  wares  must  bear. 

Also,  In  Shaffer  t.  Carter,  252  U.  -S.  87,  40 
Sup.  Ct  221,  64  L.  Ed.  44B,  decided  MarCb 
1,  1920,  the  court  said: 

"the  Oklahoma  gross  production  tax,  im- 
posed on  oil  and  gas  producing  oompanies,  was 
intended  as  a  substltttte  for  the  ad  valorem 


property  tax,  and  payment  of  It  does  not  relieve 
the  producer  from  taxation  under  the  State 
Income  Tax  Law." 

Hence,  the  Supreme  Court  has  expressly 
said  what  kind  of  a  tax  the  Oklahoma  gross 
production  tax  Is. 

In  view  of  the  foregoing  authorities,  there 
should  remain  no  doubt  as  to  the  proper  con- 
clusion in  the  case  at  bar. 

[12,  It]  The  principle  that  a  state  has  the 
right  to  raise  the  necessary  revenue  for  state 
government  by  a  reasonable  rate  of  tax  upon 
private  property  having  a  situs  within  its  ju- 
risdiction (as. was  said  in  Gromer  v.  Dredging 
Co.,  supra)  "no  matter  how  engaged,"  has 
never  been  denied  by  the  Supreme  Court  at  the 
United  States  except  as  to  property  express- 
ly exempt  by  law,  but  has  been  universally 
recognised  by  that  court,  not  as  a  matter  of 
grace  merely,  nor  as  an  appropriate  recogni- 
tloa  of  local  rights  or  conveniences,  but  as  ° 
one  of  the  underlying  principles  essential  to 
the  maintenance  of  our  dual  form  of  govern- 
ment. In  other  words,  the  right  of  a  state  to 
maintain  a  state  government  is  as  ess^ittal 
to  the  existence  of  our  scheme  of  government 
as  Is  the  exercise  of  any  other  agency  of 
government;  state  govemmoit  being  an  es- 
sential wheel  in  the  machinery  of  our  dual 
government,  to  destroy  which,  by  denying 
the  right  to  raise  revenue,  would  destroy  the 
duality,  thereby  catislng  the  whole  frame- 
work to  fall. 

Other  forces  n}ay  constitute  needed  and 
appropriate  agencies  of  the  government,  but 
the  states  and  state  governments  are  0(Hn- 
ponent  elements  of  our  government  itself, 
our  dual  system  of  government;  both  ele- 
ments must  function  or  the  dual  scheme  must 
fail.  And,  aimounced  more  than  a  century 
ago  by  the  illustrious  jurist  Mr.  Chief  Justice 
MARSHAIiL,  In  his  masterly  opinion  in 
McCnlloch  V.  Maryland,  4  Wheat  316-431  (4  U 
Ed.  679)  "the  doctrine  that  a  state  may  raise 
revenue  by  a  tax  on  private  prc^terty,  though 
belonging  to  an  agent  of  the  government," 
has  been  so  often  repeated,  reiterated,  cited, 
and  crosB-dted,  and  followed  In  subsequent 
opinions,  as  will  be  seen  from  the  authorities 
above  cited,  that  It  has  become  a  plain,  beaten 
line  In  our  jurisprudence,  and  having  been 
followed  for  more  than  a  century  by  the  Su- 
preme Court  of  the  United  States,  we  cannot 
feel  justified  in  taking  an  opposite  course. 
True  it  was  said  by  the  same  eminent  jurist 
that  "the  power  to  tax  meant  the  power  to 
destroy."  These  words  have  been  very  fre- 
quently used  with  but  faint  comprehension  of 
their  Import  or  appropriate  application,  and 
with  no  realization  whatever  of  the  far  grav- 
er dangers  in  the  converse  of  the  proposition. 

Those  words.  If  true  at  all,  in  their  fullest 
sense  are  true  in  theory  only,  so  far  as  they 
relate  to  a  "property  tax" ;  there  being  other 
equalizing  and  regulatory  principles  in  tbs 
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pMIoaopby  of  onr  goyenunent,  snch  as  "equal 
protection  under  the  lajW,"  "due  process  of 
law,"  and  other  limiting  forces  against  ex- 
cessive taxes,  double  taxes,  contlscatory  taxes, 
etc.,  which  effectually  curb  the  excessive  ex- 
ercise of  such  power  and  prevent  Its  harmful 
effects.  As  to  an  "occupation  tax"  by  a 
state  upon  the  right  to  exercise  a  federal 
agency,  such  a  proposition  is  preposterous. 
No  such  power  has  ever  been  recognized,  and 
only  upon  an  absurd  conception  of  the  dis- 
tinct functions  of  our  dual  system  has  it 
ever  been  attempted. 

There  is  a  wide  distinction  between  the 
taxation  of  the  agency  itself  and  the  taxation 
of  the  private  property  of  the  agent  Thom- 
son V.  Union  P.  By.  Co.,  76  D.  S.  (9  WalL) 
579,  19  li.  Ed.  792,  supra. 

There  is  a  wider  distinction  between  the 
mere  taxing  of  an  agency  by  a  "property  tax" 
and  the  control  of  such  agency  by  a  "license 
'  titx"  or  an  "occupation  tax,"  the  payment  of 
which  being  made  a  condition  upon  the  right 
to  operate  the  agency. 

[11]  A  state  has  no  right  whatever  to  ccm- 
trol,  restrict,  or  impair  the  free  operation  of 
a  federal  agency.  The  exercise  of  such  power 
would  mean  the  destruction  of  both.  Being 
harmful  to  the  one  would  necessarily  be 
harmful  to  the  other  and  to  both. 

The  recognition  of  a  few  elementary  princi- 
ples would  serve  to  solve  and  adjust  such 
difflculties,  viz.: 

A  state  has  no  power  to  regulate  or  restrict 
the  exercise  of  a  federal  agency. 

A  state  has  no  power  to  impose  an  oc- 
cupati«»i  tax  or  license  tax  upon  the  opera- 
tion of  a  federal  agency. 

A  state  has  power  to  raise  revenue  by  a 
property  tax  upon  all  private  prox>erty  having 
a  situs  In  the  state,  which  the  state  is  obligat- 
ed to  protect. 

A  state  has  power  to  impose  a  property  tax 
upon  the  private  property  of  a  federal  agent 

A  state  may  have  power,  though  it  Is  ques- 
tionable, to  lmi)ose  a  property  tax  upon  the 
value,  commercially  speaking,  of  a  federal 
agency,  a  lease  right  mine  right  or  other 
contract  rights  obtained  from  the  federal 
government,  if  the  taxable  situs  of  such  right 
were  certain;  but  the  actual  situs  of  the 
value  of  a  right  obtained  from  the  federal 
government  is  too  uncertain,  too  Indetermi- 
nate, for  the  value  of  snch  right  commercial- 
ly speaking,  to  be  considered  as  an  element  of 
value  in  making  up  the  assessment  rolls. 
And,  besides,  if  its  taxable  situs  were  cer- 
tain, even  then  the  revenue  derived  therefrom 
would  be  of  too  slight  a  benefit  to  the  state  to 
justify  the  effect  It  would  have  upon  the 
<9eration  of  the  right  itself,  and  also  the 
harmful  effects  upon  the  state  government 
when  riewed  in  the  light  of  our  dual  scheme 
of  government 

However,  the  power  of  a  state  to  tax  the 
value  a£  a   government  mining  jclalm,   or 


lease  right  as  such,  was  upheld  in  Forbes  ▼. 
Gracey,  and  other  authorities  dted  above. 
But  such  power  was  denied  to  this  state  in 
Ind.  Ter.  IlL  Oil  Co.  v.  Oklahoma,  supra, 
which,  under  the  principles  above  stated, 
we  believe  to  be  the  correct  rule.  And  since 
then  this  state  has  not  sought  to  Include  the 
value  of  the  lease,  as  such.  In  making  up 
the  assessment  rolls,  and  does  not  Include 
such  elements  of  value  In  the  statute  under 
consideration.  But  while  this  is  true  as 
to  the  lack  of  power  of  a  state  to  tax  the 
value  of  the  lease  right,  as  such,  yet  the 
state  has  power  to  tax  the  private  property 
of  a  federal  agent  having  an  actual  situs, 
and  the  exercise  of  such  power  does  not 
rest  upon  the  ground  that  the  effect  whlc^ 
such  a  tax  might  have  upon  the  exercise  of 
an  agency  "is  too  slight  too  remote,  too  in- 
direct too  fanciful,"  but  upon  the  elementary 
principle  that  private  property  having  a  situs 
within  the  state  and  receiving  protection 
from  the  state,  should  bear  its  proportion  of 
the  expense  of  protection. 

The  contention  made  In  this  case,  and 
which  has  been  made  in  every  kindred  case, 
that  the  payment  of  the  tax  will  materially 
affect  the  price  the  lessee  will  be  able  to 
pay  to  the  "poor  Indian"  for  the  lease,  or 
affect  the  percentage  of  royalties  which  go  to 
the  Indian,  is  bare  of  merit  There  is  not 
one  lessee  but  who  would  eagerly  pay  the 
tax  many  times  over,  if  refusal  to  do  so  meant 
the  forfeiture  of  his  tight  to  the  lease.  Such 
contention,  in  the  light  of  facts  well  known, 
bears  no  semblance  of  sincerity. 

There  are  still  other  reasons  for  sustaining 
the  statute  under  consideration: 

In  the  case  of  United  States  Express  Co. 
V.  Minnesota,  223  U.  S.  335,  32  Sup.  Ct  211, 
56  L,  Ed.  459,  supra,  every  principle  of  law 
was  decided  that  is  presented  in  the  case  at 
bar  The  statute  under  consideration,  there, 
which  levied  what  it  denominated  a  "gross 
receipts  tax,"  was  Identical  in  every  essential 
feature  with  the  statute  under  consideration 
here,  ^^e  question  was  first  before  the 
Supreme  Court  of  Minnesota,  114  Minn.  346, 
131  N,  W.  489,  37  U  R.  A,  (N.  S.)  1127,  where- 
in the  court  held : 

"The  state  baa  a  right  to  impose  a  tax  upon 
property  within  its  borders  regardless  of  the 
fact  that  such  property  may  be  employed  by  its< 
owners  in  interstate  commerce. 

"The  gross  earnings  tax  provided  by  B.  li. 
1905,  §S  1013-1019,  is  not  a  tax  upon  the  earn- 
ings of  express  companies,  or  upon  the  com- 
panies, or  their  right  to  engage  in  basiness,  but 
is  a  tax  upon  their  property  within  the  state. 

"A  tax  upon  the  property  within  the  state 
of  an  express  company  engaged  in  Interstate 
commerce,  based  upon  its  gross  earnings  within 
the  state  on  interstate  ahipments,  is  not  a 
regulation  of  or  interference  with  interstate 
commerce." 

There  being  an  appeal  from  the  above 
declsloii  of  the  Supreme  Court  of  Minnesota 
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to  the  Supreme  Court  of  tbe  United  States, 
upon  review  of  the  Judgment  of  the  Minne- 
sota court,  the  Supreme  Court  of  the  United 
States  said: 

"We  find  no  error  in  the  Jadgment  of  the 
Snpieme  Court  of  the  state  of  Minnesota,  and 
it  is  affirmed." 

An  analysis  and  comparison  of  the  provi- 
sions of  the  Minnesota  statute  with  the  pro- 
visions of  the  Oklah(»ua  statute  will  serve 
to  accentuate  tbe  Identity  of  prlndples  In- 
volved. 

In  the  Minnesota  statute  the  tax  Is  de- 
nominated "a  gross  receipt  tax."  The  Okla- 
homa statute  denominates  It  "a  gross  produc- 
tion tax."  The  Minnesota  statute  requires 
that  express  companies  make  reports  to  the 
State  Auditor  showing:  The  name  of  the 
company,  the  nature  of  the  company,  the 
location  of  Its  principal  office,  the  names 
and  addresses  of  Its  managing  agents  In  the 
state,  the  entire  receipts,  including  all  sums 
and  charges  whether  actually  received  or  not 
from  business  done  In  tbe  state,  the  amount 
paid  by  such  express  company  to  railroads 
within  the  state  for  carrying  Its  freight  wltb- 
In  the  state,  the  entire  receipts  of  the  com- 
pany for  business  done  within  the  state,  after 
deducting  the  amount  paid  to  railroads  for 
carrying  its  freight  The  Oklahoma  statute 
requires  each  party  engaged  In  mining  within 
the  state  to  make  certain  reports  showing: 
The  location  of  the  well  or  mine,  tbe  kind 
of  mineral  produced,  the  gross  amount  there- 
of, the  actual  cash  value  thereof  at  the  place 
of  production,  tbe  amount  of  royalty  payable 
thereon,  and  whether  such  royalty  Is  exempt 
by  any  law,  state  or  federal,  the  facts  oo 
which  said  exemption  is  claimed. 

The  Minnesota  statute  provides  that  in 
case  of  failure  or  refusal  of  any  express  com- 
pany to  make  the  reports  required  by  law, 
"the  State  Auditor  shall  inform  himself  as 
best  be  may,"  and  may  require  the  officers 
of  said  company  to  be  brought  before  him 
with  their  books  and  records  for  bis  inspec- 
tion, in  order  that  he  may  iirtorm  himself 
fully  as  to  the  true  amount  of  "gross  re- 
ceipts"; and  provides,  further,  that  the 
fUlure  or  refusal  to  attend  and  bring  the 
books  and  records  shall  constitute  a  gross 
misdemeanor  punishable  by  fine  and  impris- 
onment. The  Oklahoma  statute  provides  that 
in  case  of  failure  or  refusal  of  any  mining 
company  to  make  the  reports  required  by 
law,  the  State  Auditor  shall  have  the  power 
to  require  such  company  to  furnish  such 
additional  information  as  be  may  deem  neces- 
sary, and  may  require  tbe  attendance  of 
witnesses  and  the  furnishing  of  boolu  and 
records  for  his  inspection,  in  order  that  he 
may  fully  inform  himself  as  to  the  amount 
and  true  value  of  the  "gross  products" ;  and 
provides,  further  that  a  failure  or  refusal 
to  attend  before  him  and  produce  the  books 
and  records  of  the  company  shall  be  certified 


to  the  district  court,  wherein  the  olfender 
shall  be  dealt  with  as  in  contempt  cases. 

The  Minnesota  statute  provides  that  tbe 
State  Auditor,  having  ascertained  the  true 
amoimt  thereof,  shall  assess  a  tax  of  6  per 
cent  upon  the  "gross  receipts."  The  Okla- 
homa statute  provides  that  the  State  Auditor, 
having  ascertained  the  true  value  thereof, 
shall  collect  a  tax  of  3  per  cent  on  the  "gross 
products." 

The  Minnesota  statute  levies  the  tax  upon 
fhe  "gitoss  reoelpteT'  from  business  done 
between  pomts  within  the  state.  The  OUa- 
boma  statute  levies  the  tax  upon  the  "gross 
products"  obtained  from  mines  operated  with- 
in the  state. 

The  Minnesota  statute  levies  the  tax  "In 
lieu  of  bU  taxes  upon  Its  property" — express 
company's  property.  The 'Oklahoma  statute 
levies  the  tax  "in  full  and  in  lieu  of  all  taxes 
ni>on  Its  property" — ^mining  company's  prop- 
erty. The  Minnesota  statute  provides  that 
tbe  taxes,  when  collected,  should  be  credited 
to  the  general  revenue  fund.  The  Oklahoma 
statute  provides  that  when  the  gross  produc- 
tion tax  is  collected,  it  should  be  credited 
to  certain  funds. 

The  Minnesota  statute  provides  a  penalty 
for  nonpayment  of  such  taxes,  within  60  days 
after  demand,  of  10  per  cent  thereof  at  the 

time  and per  cent  a  month  for  each 

subsequent  month  until  the  tax  Is  paid.  The 
Oklahoma  statute  provides  for  a  penalty  for 
nonpayment  of  such  taxes  when  due  of  18 
per  cent,  per  annum. 

Tbe  Minnesota  statute  provides  that  the 
State  Treasurer  is  authoriased  to  distrain 
enough  of  the  personal  property  of  said  de- 
faulting express  company  to  satisfy  the  taxes 
and  penalty,  and  to  sell  such  property  for  the 
taxes  if  the  tax  is  not  paid  before  tbe  day 
of  sale.  The  Oklahoma  statute  provides  that 
the  State  Auditor  is  required  to  direct  that  a 
sufficient  amount  of  the  property  of  the  min- 
ing company  be  sold  upon  execution  to  satisfy 
tbe  taxes  and  penalties  due. 

TThe  purpose  of  both  statutes  is  the  same, 
and  tbe  same  result  is  obtained  in  each. 
There  is  not  a  -thing  required  to  be  done,  not 
a  step  required  to  be  taken,  under  the 
Oklahoma  statute,  that  was  not  required 
under  the  Minnesota  statute.  There  Is  not 
a  legal  principle  Involved  In  any  step  re- 
quired to  be  taken  under  the  Oklahoma  stat- 
ute that  was  not  Involved  in  a  similar  step 
required  under  the  Minnesota  statute,  except 
that  the  Oklahoma  statute  is  by  far  the  less 
rigid  of  the  two. 

In  Forbes  v.  Gracey,  supra,  the  Supreme 
Court  of  the  United  States  had  under  con- 
sideration the  statute  of  I<ievada  known  as 
the  "net  proceeds  tax."  In  every  essential 
principle  as  to  the  purpose  of  the  taxes,  the 
species  of  property  upon  which  It  was  levied, 
the  species  of  tax  levied  upon  it,  the  steps 
required  to  be  taken  in  order  to  ascertain 


Digitized  by 


Google 


608 


197  PAOIFIO  BBPOBTEB 


((MkL 


fhe  amount  and  Talne  of.  the  property,  the 
steps  takoi  In  the  collection  of  the  taxes,  and 
the  steps  taken  for  enforcement  of  penalties 
for  nonpayment  of  taxes,  were  exactly  the 
same  as  under  the  Minnesota  statute  and 
imder'the  Oklahoma  statute.  The  same  con- 
tentions were  made  In  order  to  escape  pay- 
raeat  of  the  Nevada  tax  that,  were  made  In 
order  to  escape  the  payment  of  the  Minne- 
sota tax,  and  are  here  made  In  order  to 
escape  the  Oklahoma  tax.  The  Supreme 
dmt  of  the  United  States,  In  disposing  of 
each  contentions,  among  other  things,  said: 

"In  regard  to  the  taxing  of  this  personal 
property,  and  the  mode  of  collecting  It  by  sale, 
as  provide^  in  the  section  last  cited,  it  does 
not  seem  to  ua  that  there  can  be  any  reason- 
able ground  for  asscrtiog  that  the  United  States 
has  any  interest  in  the  tax,  or  in  the  sale  of 
the  property  taxed." 

And,  as  a  final  disposition  of  the  questions 
presented  and  contentions  made,  .the  court 
said: 

"In  view  of  its  importance  we  shoidd  post- 
pone the  decision  nntil  next  term,  if  the  ques* 
tioss  presented  were  either  doabtfol  or  difficult 
of  solution.  We  think  a  very  few  words,  all 
we  can  give  to  the  subject  at  this  late  day,  will 
show  that  it  is  neither."  Forbes  t.  Oracey, 
supra. 

There  were  two  reasons  which  prompted 
the  court  in  deciding  the  case  at  that  time: 

(1)  Because  of  its  Importance  to  the  mining 
Interests  of  the  Pacific  states. 

(2)  Because  the  court  did  not  consider  the 
questions  presented  either  doubtful  or  dif- 
ficult of  solution;  hence  the  decision  was 
rendered  in  order  that  it  might  constitute  a 
precedent  to  be  followed  by  all  the  Padflc 
states. 

[1 6]  Upon  the  foregoing  authorities  we  hold 
that  the  statute  under  consideration  is  valid, 
and  that  the  tax  therein  levied  Is  purely  a 
property  tax,  and  that  the  protestant's  rights 
and  the  rights  of  all  others  similarly  situated 
are  adequately  protected,  even  more  so  than 
was  true  under  the  Minnesota  statutes  Jn 
U.  S.  Express  Co.  v.  Minnesota,  supra, 
against  discrimination  as  to  higher  rates 
according  to  value,  tnan  other  property  with- 
in the  state  is  taxed,  and  that  the  lessee's 
private  personal  share  of  the  mine  products 
after  same  are  taken  from  the  ground,  sep- 
arated from  the  royalty  due  the  Indians  and 
reduced  to  lessee's  private  possession  and 
absolute  control,  as  said  in  Haskell  v.  Kansas 
Nat.  Oas  Co.,  supra,  "the  same  as  a  farmer 
has  of  his  com,  his  wheat  or  his  stock,  or 
the  merchant  of  his  wares,"  it  is  then  sub- 
ject to  the  same  rate  of  property  tax  that 
the  farmer's  com,  his  wheat  and  his  stock, 
and  the  merchant's  wares,  are  made  to  bear. 

Also,  that  the  plants,  mills,  smelters,  and 
machinery,  as  said  In  Grbmer  v.  Dredging 
Co.,  supra,  "no  matter  how  engaged,"  are  sub- 


ject to  Ux  same  rate  of  property  tax  vhld; 
other  property  bears. 

[6]  Ae  to  the  question  whether  the  yalue 
of  protestant's  lease,  as  such,  is  considered  as 
an  element  in  the  asseasment,  or  the  qneatlon 
as  to  whether  the  commercial  value  of  the 
lease  Itself,  as  such,  could  be  taxed  at  all 
is  not  spedflcally  raised  in  the  instant  case; 
but  inasmuch  as  the  statute  has  been  assailed 
on  that  ground  in  other  cases,  and  inasmuch 
as  the  question  may  be  considered  Indirectly 
Involved  In  the  case  at  bar,  we  deem  it  prop- 
er to  point  out  and  hold  that  such  element  of 
value  is  not  intended  by  the  statute  to  be 
Included,  nor  has  the  State  Auditor  Included 
same.  In  estimating  the  taxahle  value  of  pro- 
testant's property,  nor  of  any  other  property 
occupying  a  like  status. 

The  lease,  as  such,  that  Is,  the  commercial 
value  of  all  leases  upon  restricted  Indian 
lands,  is  considered  as  exempt  by  law  under 
the  authority  of  Ind.  Ter.  111.  Oil  Ca  v. 
Oklahoma,  supra,  and  is  therefore  not  in- 
cluded. 

[7]  The  provision  of  the  statutes  for  In- 
cluding the  value  of  leases  In  making  up  the 
assessment  rolls  applies  only  to  leases  upon 
unrestricted  lands  not  under  the  supervision 
of  the  government,  and  is  not  Intended  to 
apply,  and  does  not  apply,  to  leases  upon 
restricted  lands  under  governmental  super- 
vision. 

The  order  of  the  State  Board  of  Equaliia- 
tlon  overruling  the  protest  is  atUrmed. 

KANE   and   MII<LBR,   33^  diflaent     AU 

other  Justices  concur. 


(81  Oki.  103) 
STATE  V.  GILLESPIE.    (No.  1 1356.) 

(Supreme  C3ourt  of  Oklahoma. ,  April  6,  1821.) 

(Bj/llaiui  iy  the  Cfmrt.) 

1.  Taxation  i£=354 — Income  tax  as  distinguished 
from  general  ad  valorem  tax  held  valid. 

The  validity  of  the  income  tax  provided 
for  in  chapter  184,  Sess.  Laws  1915,  as  dis- 
tinguished from  a  general  ad  valorem  tax,  is 
sustained. 

2.  Taxation  «=>54— income  tax  as  appllad  to 
lessee's  private  share  of  oil  and  gat  aider 
departmental  leases  on  restricted  laad*  *■•• 
talned. 

The  validity  of  the  income  tax  provided  for 
in  chapter  164,  Sees.  Laws  1916,  aa  applied 
to  the  lessee's  private  share  of  oil  and  gas 
produced  under  departmental  leases  on  restrict- 
ed lands,  is  sustained  on  authority  of  In  re 
Protest  of  Skelton  Lead  &  Zinc  Co,  197  Pae. 
496,  not  yet  [officially]  reported. 


Elane  and  Miller,  JJ.,  dissenting. 


«=9For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlsests  and  lodczee 
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Appeal    ftom    District    Conrt, 
Oonnty;  Geo.  W.  Glailc,  Judge. 

ProceedlngB  between  the  State  and  F.  A. 
GtUespie.  Judgment  for  the  latter,  and  the 
former  an>eals.    Reversed,  with  Instructions. 

S.  P.  Freelinc,  Atty.  Oen.,  and  O.  W.  Klnft 
Asst.  Atty.  Oen.,  for  the  State. 

James  P.  GUmore,  of  Tulsa,  for  defeudast 
In  «Tor. 

HARRISON,  O.  J.  This  case  is  here  upon 
appeal  from  the  district  court  by  the  state  of 
Oklahoma  through  Its  Attorney  OeneraL 
The  decisive  questions  Involved  are:  (1) 
Whether  the  Income  tax  laws  of  this  state 
are  valid ;  and  (2)  whether  the  state  has  pow- 
er to  levy  such  a  tax  upon  Incomes  derived 
fnnn  the  lessee's  private  personal  share  of 
oil  and  gas  produced  under  departmental 
leases  upon  restricted  Indian  lands. 

[1]  As  to  the  validity  of  an  Income  tax  in 
the  alMtract,  as  distinguished  from  a  general 
ad  valorem  tax  upon  property,  the  validity 
of  such  tax  has  l>een  so  often  sustained  as  to 
settle  the  question:  See  Alderman  v.  Wells, 
85  S.  O.  607,  67  8.  E.  781,  27  L.  B.  A.  (N.  S.) 
884,  866,  and  notes,  21  Ann.  Cas.  198;  Tyee 
Realty  Co.  v.  Anderson  and  Thome  v.  Ander- 
son (consolidated)  240  U.  8.  115,  36  Sup.  Ct 
281,  60  L.  Ed.  654,  555;  Peck  ft  Co.  v.  Lowe, 
247  U.  S.  165-172,  38  Sup.  Ct  482,  62  L.  Ed. 
lOM;  Northwestern  Mutual  Life  Ins.  Co.  v. 
State  of  Wisconsin,  247  IT.  S.  132,  38  Sup.  Ct. 
444,  62  li.  Ed.  1085;  State  v.  Frear,  148  Wis. 
456,  134  N.  W.  673,  136  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  1013A,  1147; 
Black  on  Inonne  Taxes,  1 187 ;  and  Shaffer  v. 
Carter,  2SZ  V.  S.  37,  40  Sup.  Ot  221,  64  I- 
Ed.  445,  Wherein  It  was  held  not  only  that 
the  Income  tax  of  Oklahoma  was  not  a  bur- 
den upon  Interstate  commerce,  but  also  that 
the  gross  production  tax  of  Oklahoma  was 
equivalent  to  an  ad-  valorem  property  tax. 
Upon  these  authorities  and  the  provisions  of 
article  10,  |  12,  Constitution  of  Oklahoma, 
and  chapter  164,  Sess.  Laws  1916,  the  valid- 
ity of  the  income  tax  therein  levied  is  sus- 
tained. 

[2]  As  to  the  second  proposition,  the  ques- 
tion of  validity  of  the  precise  tax  here  in- 
volved depends  primarily  upon  the  validity 
of  the  gross  production  tax  provided  for  in 
chapter  39,  Sess.  Laws  1916,  as  applied  to 
the  lessee's  private  sliare  of  the  products 
from  departmental  leases  upon  restricted 
lands,  and  the  gross  production  tax  being  a 
property  tax,  as  was  held  by  the  Supreme 
Court  of  the  United  States  In  Shaffer  v.  Car- 
ter, supra,  the  validity  of  which,  as  a  prop- 
erty tax  upon  the  same  class  of  property 
here  Involved,  was  sustained  by  this  court  at 
this  term  In  Be  Protest  of  SkeltCHi  Lead  & 
Zinc  Co.  (No.  11194)  197  Pac.  495,  not  yet 
(offldallyl  reported,  then,  upon  the  authority 


of  said  cases  and  the  reasons  therdn  given, 
the  validity  of  the  income  tax  Involved  here- 
in Is  sustained. 

The  judgment  of  the  trial  court  is  revers- 
ed, with  Instructions  to  render  judgment  sus- 
taining said  tax  and  authorizing  execution 
for  the  collection  of  same  with  costs  of  suit 

KANE  and  MILLER,  JJ.,  dissent 
All  other  Justices  concur. 


(81  OU.  162) 

WALDREP  V.  EXCHANGE  STATE  BANK 
OFKEIFER.    (No.  9798.) 

(Supreme  Court  ot  Oklahoma.     Feb.  8,  1921.* 
Behearing  Denied  AprU  28,  1921.) 

{Bwna1m$  iy  the  Oowrt.) 

1.  Frandulent  eoaveyasosa  «s>47  —  Chattel 
mortgage  may  In  faot  bo  sale  In  ooatravea- 
tlon  of  Bulk  Sales  Law. 

The  taking  of  a  chattel  mortgage,  on  the 
stock  of  merchandise  ot  a  merchant  by  a  cred- 
itor, may  be  done  in  a  manner  and  attended 
with  such  acts  and  under  such  circumstancea  as 
to  constitute  in  fact  a  sale  and  be  In  fraud  of 
the  rights  of  other  creditors,  and  hence  in  con- 
travention of  the  provisions  of  sections  2908'- 
2905,  Rev.  Laws  1910,  and  known  as  the  Bulk 
Sales  Law. 

2.  Trtal  «=9l36(3)— When  Istentlon  of  parties 
la  a  transaotlon  evidenced  by  writing  is  a 
question  of  law  or  of  fasts  stated. 

Where  a  transaction  is  evidenced  entirely  in 
writing,  or  more  ttum  one  writing,  and  a  mere 
question  of  their  interpretation  arises,  this  is 
a  question  solely  within  the  province  of  the 
court  to  decide;  but,  if  the  execution  is  attend- 
ed with  such  circumstances  that  the  real  pur- 
pose of  the  transaction,  as  evidenced  by  such 
writing,  comes  in  question,  and  the  proof  as  to 
the  actual  intention  rests  in  parol  as  well  as  in 
the  writing,  it  then  becomes  the  province  of  the 
jury  to  determine  that  real  intention,  from  sll 
the  facts  and  circumstances  that  are  held  rele- 
vant, competent,  and  material  in  proof  of  the 
main  fact,  the  admission  of  which  proof  is  to 
be  controlled  by  the  court  in  the  exercise  of  a 
wise  and  reasonable  discretion. 

3.  Trial  9=s>\A2  —  When  undisputed  facts  are 
capable  of  more  than  one  reasonahle  Infer- 
ence, question  Is  for  Jury. 

When  the  facts  are  undisputed  and  are  ca- 
pable of  more  than  one  inference,  and  being 
such  inferences  as  reasonable  men  may  draw 
from  said  facts,  and  some  of  wlkicb  may  be  fa- 
vorable to  one  party  and  some  favorable  to  the 
other  par^  to  the  suit,  then  in  that  event  a 
court  is  not  justified  in  sustaining  a  demurrer 
to  the  evidence  or  in  giving  an  instructed  ver- 
dict, and  it  is  reversible  error  to  do  so. 

Appeal  from  District  (3ourt,  Tulsa  County ; 
N.  E.  McNeill.  Judge. 

Action   by   the   Exchange   State   Bank   of 
Kelfer  against  J.  A.  Waldrpp.    Judgment  for 
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plaintur  on  an  Instructed  verdict,  and  de- 
fendant aK)eals.     Beveraed  and  ronanded. 

Shell  S.  Bassett,  of  Tulaa,  for  plaintiff  In 
error. 

C.  F.  Chapman,  of  Sapulpa,  and  O'Meara, 
Bush  &  Moss,  of  Tulsa,  for  defendant  In  er- 
ror. 

EI/nNQ,  J.  Thte  action  was  bronght  by 
the  Exchange  State  Bank  of  Kelfer,  OkL, 
payee  and  mortgagee,  under  a  note  and  chat- 
tel mortgage  given  by  A.  Hamway,  a  mer- 
chant, and  secured  by  his  stock  of  mer- 
chandise, etc.,  against  J.  A.  Waldrep,  an 
attaching  creditor,  for  the  conversion  of  said 
property,  and  praying  Judgment  for  value 
'thereof.  The  defense,  interposed  by  plain- 
tiff In  error,  3.  A.  Waldrep,  was  that 
Hamway  was  Indebted  to  defendant  for 
goods  sold  and  delivered,  and  that  the  trans- 
action between  Hamway  and  the  defendant 
in  error  was  In  fact  a  sale  and  In  contraven- 
tion of  the  Bulk  Sales  Law  (Bev.  Laws  1910, 
if  2903-2905),  and  therefore  void  as  against 
the  attaching  creditor,  and  that  said  note 
and  mortgage  were  merely  given  to  conceal 
the  true  nature  of  the  transaction  between 
the  bonk  and  the  merchant,  A.  Hamway. 

The  trial  court  Instructed  the  Jury  to  re- 
turn a  verdict  for  plaintiff  for  value  of  the 
goods,  to  which  action  of  the  court  in  so 
instructing  the  Jury  the  defendant  below 
and  plaintiff  in  error  in  this  court  excepted, 
and  has  appealed  from  the  Judgment  there- 
under. The  chief  contention  for  reversal 
Is  that  the  trial  court  erred  In  directing  the 
Jury  to  return  a  verdict  for  the  plalnltff, 
thereby  withdrawing  from  the  Jury  the  ques- 
tion of  whether  or  not  the  transaction  be- 
tween Hamway  and  the  bank,  the  defend- 
ant in  error,  was  a  sale  or  a  mortgage. 

The  evidence  discloses:  That  there  had  been 
a  series  of  transactions  between  the  defend- 
ant In  error  and  Hamway  whereby  the  bank 
had  at  various  times  loaned  him  money. 
At  about  the  time  the  note  and  mortgage  In 
controversy  was  executed,  the  defendant  In 
error  discovered  that  Hamway  had  also 
borrowed  money  from  the  Central  State 
Bank  of  Kelfer,  Upon  said  discovery  the 
defendant  in  error  became  imeasy  about  their 
debt,  and  arranged  with  the  Central  State 
Bank  of  Kelfer  to  take  up  the  debt  of  the 
last-named  bank,  and  the  total  debt  of  the 
two  banks,  amounting  to  $843.50,  was  taken 
over  by  the  defendant  in  error,  the  Ex- 
change State  Bank  of  Kelfer,  and  a  note 
was  given  by  A.  Hamway,  covering  the 
$843.50  and  to  secvrre  said  note,  a  chattel 
mortgage,  was  given  by  Hamway,  covering 
his  entire  stock  of  goods,  located  in  the  town 
of  Watklns,  Okl.,  and  also  covering  some 
other  chattels.  That  said  mortgage  was 
dated  March  15, 1916,  and  that  said  note  and 
mortgage  were  by  their  terms  made  due  and 
payable  one  day  after  date.    That  on  March 


16,  1916,  and  prior  to  the  levy  of  the  attach 
ment  by  the  plaintiff  In  error,  the  said  mort- 
gage was  duly  filed  In  the  office  of  the  coun- 
ty clerk  of  Tulsa  county.  There  does  not 
seem  to  be  any  controversy  but  that  A.  Ham< 
way  was  Insolvent  That  oa  the  same  day 
and  shortly  after.  Hamway  executed  the 
note  and  mortgage  Hamway  also  executed 
to  the  defendant  in  error  a  written  author- 
ity to  sell  said  stock  of  merchandise,  eta, 
at  private  or  public  sale,  with  or  without 
advertising,  which  was  as  follows: 

"I,  A.  Hamway,  hereby  antborize  the  Ex- 
change State  Bank  of  Keifer,  Oklahoma,  to  sell 
my  stock  of  goods,  wares,  and  merchandise,  and 
team  of  horsea  and  wagon,  and  harness,  at  pnb- 
lie  or  private  sale  with  or  without  advertising, 
to  secure  payment  of  note  and  chattel  mortgage 
given  by  me  to  said  bank. 

"Witness  my  hand  this  16th  day  of  March, 
1916.  i  Signed]    A.- Hamway." 

On  tfa«  16th  of  March,  the  day  follow- 
ing the  executl(»i  of  the  above  authority 
to  sell,  Hamway  executed  a  written  delivery 
of  possession  of  said  stock  of  merchandise, 
etc.,  to  the  Exchange  State  Bank,  and  that 
on  the  same  day  the  defradant  in  error,  the 
£?xchange  State  Bank,  took  charge  of  said 
property.  On  the  night  of  the  16th  of  Mardi 
said  eboA  of  merchandise  was  Invoiced  ana 
turned  over  to  Frank  Shulbe,  with  whom 
arrangements  had  been  made  to  purchase 
said  stock.  On  the  morning  of  the  17th  the 
plaintiff  in  error,  J.  A.  Waldr^,  caused  on 
attachment  to  be  issued  by  A.  M.  Engle,  Jus- 
tice of  the  peace  of  Jenks,  OkL,  in  a  case  by 
the  plaintiff  in  error  against  A.  Hamway 
and  the  constable  levied  the  attachment  upon 
the  said  stodc  of  goods.  That  at  the  time  the 
levy  of  said  attachment  was  made,  Frank 
Shultz  was  in  possession  of  said  stock  of 
goods  under  the  deal  with  the  bank.  That 
the  written  authority  by  A.  Hamway  made 
to  defendant  in  error,  to  take  possession  of 
said  stock  of  goods,  eta,  was  as  follows: 

"I,  A.  Hamway,  hereby  turn  over  and  deliver 
to  the  Exchange  State  Bank  of  Keifer,  Okla- 
homa, the  possession  of  my  stock  of  goods, 
wares,  and  merchandise,  team  and  wagon  and 
harness  to  secure  them  under  its  chattel  mort- 
gage given  by  me  on  March  16,  1916. 

"A.  Hamway." 

That  while  Shultz  was  in  possession  of 
said  goods  under  the  deal  with  the  bank, 
and  on  the  17th  day  of  March  and  after 
the  levy  of  attachment  on  said  goods,  Shultz 
went  to  the  defendant  in  error,  and  notified 
him  that  the  attachment  had  been  levied  up- 
on the  goods,  and  demanded  a  return  of  bis 
money.  The  bank  returned  Shultz  his  money. 
That  afterwards  said  goods  were  sold  under 
what  the  defendant  in  error  terms  "an  at- 
tachment or  execution"  in  the  Justice  of  tbe 
peace  case.  The  plaintiff  In  error  alleges 
that  as  soon  as  Hamway  completed  his 
transaction  with  the  bank  that  he,  having 
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been  paid  |100  by  the  bank,  secretly  left 
town.  This  diarge  Is  not  denied.  The  rec- 
ord does  not  disclose  that  Hamway  had  any- 
thing further  to  do  with  the  transaction. 

Sections  2903-2905,  B.  L.  1910,  constitut- 
ing what  is  known  as  the  Sulk  Sales  Iiaw, 
provides  that  the  transfer  of  any  stock  of 
goods,  wares,  or  merchandise,  or  any  portion 
tbereol^  otherwise  than  In  the  ordinary 
coarse  of  trade,  shall  be  presumed  to  be 
fraudulent  and  yoid  as  against  the  creditors 
of  snch  transferror,  and  that  such  presump- 
tion may  be  rebutted  only  by  a  showing  that 
a  notice  was  given  to  said  creditors  as  there- 
in provided.  No  such  notice  to  creditors 
was  given  in  this  case.  The  last  sectioD, 
named  above,  provides  that  transfers  under 
said  article  shall  Include  sales.  The  object 
of  said  provisions  is  to  .prevent  defrauding 
of  creditors  by  a  secret  sale  in  bulk  oC  a 
mendiant's  stock  of  goods.  2  Ia  B.  A.  (N. 
S.)  331,  note;  Kidd,  Dater  ft  Price  Oo.  y. 
Musselman  Grocer  Co.,  217  U.  S.  461,  30  Sup. 
Ct.  606,  54  L.  Ed.  839. 

Sections  2903-2905,  R.  Ia,  supra,  have  since 
been  amended  to  specifically  include  mort- 
gages and  transfers  in  payment  of  debt. 
See  Session  Laws  1917,  c.  162,  B.  241.  The 
law,  however,  of  this  case  is  controlled  by 
the  unamended  provisions,  and  hence  the 
pertinent  question  still  remains  as  to  wheth- 
et  or  not  the  transaction  did  In  fact  con- 
stitute a  sale,  regardless  of  the  fact  that 
it  took  the  form  of  a  chattel  mortgage.  In 
Noble  V.  Ft.  Snrith  Wholesale  Grocery  Co., 
34  Okl.  662,  127  Pac.  14,  46  I*  R.  A.  (N.  S.) 
455,  this  court,  in  discussing  this  identical 
question,  said: 

"A  transfer  under  this  act,  to  be  void,  mnat 
be  either  by  sale,  exchange,  or  assigmnent.  Is 
a  chattel  mortgage,  such  as  was  given  in  this 
case,  either  a  sale,  exchange,  or  an  assign- 
ment? If  it  is,  then  it  comes  clearly  within 
the  inhibition  of  the  act,  and  will  be  void  as  to 
other  creditors." 

In  11  G.  J.  406,  406,  it  is  said: 

"A  sale  is  distingaisbed  from  a  mortgage,  in 
that  the  former  is  a  transfer  of  the  absolute 
property  in  the  goods  for  a  price,  whereas  a 
mortgage  is  at  most  a  conditional  sale  of  prop- 
erty as  security  for  the  payment  of  a  debt  or 
performance  of  some  other  obligation,  subject 
to  the  condition  that  on  performance  title  shall 
revest  in  the  mortgagor.  In  determining  wheth- 
er a  transaction  is  a  sale. or  a  mortgage,  the 
court  will  take  into  consideration  the  inten- 
tion of  the  parties,  in  view  of  all  the  circum- 
stances, intention,  when  ascertained,  being  con- 
trolling and  the  form  which  has  been  given  the 
instrument  evidencing  that  the  transaction  is 
of  bat  slight  importance.  The  purpose  which 
it  is  intended  to  effectuate  is  in  all  cases  the 
final  test,  and,  if  the  transaction  resolves  itself 
into  security  for  a  debt  or  other  obligation,  it 
is  8  chattel  mortgage.    •    •    • " 

We  take  the  following  from  Hixon  et  al. 
T.  Hnbbell  et  aL,  4  Okl.  224,  44  Pac.  222, 
£rom  an  <q;)lnlon  by  Judge  Burford: 


'It  is  fortber  contended  that  the  Interest  of 
the  mortgagor  can  only  be  divested  by  a  fore- 
closure of  the  mortgage.  We  cannot  accept 
this  theory.  It  baa  frequently  been  held  that 
after  default  in  the  mortgage  the  mortgagee  may 
replevin  the  mortgaged  property,  and  an  actual 
surrender  of  the  property  to  the  mortgagee  and' 
delivery  of  possession  divest  the  title  of  the 
mortgagor  as  completely  as  an  unconditional  . 
bill  of  sale.  Of  coarse,  where  there  are  cred- 
itors of  the  mortgagor,  the  courts  should  and 
will  scratinize  such  transaction  closely  to  pre- 
vent collusion  or  fraud,  but  these  are  elements 
which  vitiate  all  transactions  into  which  they 
enter,  and  are  no  exceptions  in  cases  of  chat- 
tel mortgages. 

"It  is  not  contended  that  the  mortgage  in 
question  was  void  for  bad  faith.  The  question 
of  the  effect  of  a  power  of  sale  in  mortgages  of 
merchandise  has  been  much  discuBsed  by  the 
courts,  and  the  general  rule  is,  that  an  uncondi- 
tional power  of  sale  will  defeat  the  mortgage 
as  to  creditors  of  the  mortgagor,  but,  when  the 
power  of  sale  is  conditioned  that  the  proceeds 
shall  be  applied  to  the  payment  of  the  mortgage 
debt,  the  decisions  are  by  no  means  harmonious. 
The  better  reasoning  seems  to  support  the 
rule  that  snch  mortgages  are  not  fraudulent 
per  se,  but  the  question  is  one  of  fact,  to  be 
determined  by  the  court  or  jury,  and  if  made  in 
good  faith  are  valid  and  may  be  enforced." 

The  case  of  NoUe  v.  Ft  Smith  Wholesale 
Grocery  Co.,  heretofore  dted,  seems  to  be 
the  main  reliance  of  the  attorneys  for  the 
defendant  In  error;  at  least,  they  assert  In 
their  brief  that  an  interpretation  of  the  sam^ 
is  favorable  to  their  contention.  A  read- 
ing of  the  case,  however,  shows  that  It  does 
not  sustain  their  contention.  In  the  Noble 
Case  the  mortgagor  remained  in  possession 
of  the  mortgaged  property,  and  no  etCort 
was  made  to  take  possession  by  mortga- 
gee or  any  one  else.  Nothing  was  done  but 
to  take  a  regulation  chattel  mortgage  to 
secure  a  debt  and  possession  remaining  in 
the  mortgagor  and  the  mortgage  was  filed, 
and  made  of  record,  and  a  suit  begun  by  an 
unsecured  creditor,  and  a  levy  of  an  attach- 
ment made  on  the  mortgaged  property;  the 
theory  of  the  attaching  creditor  being  that 
the  mortgage  was  taken  In  contravention  of 
the  Bulk  Sales  Law,  which  law  was  at  the 
time  unamended,  and  did  not  embrace  mort- 
gages as  transactions  that  would  per  se  con- 
travene Its  terms.  We  hold  that  there  is  no 
analogy,  either  of  fact  or  principle,  between 
the  two  cases.  See  statement  of  facts  in 
cited  case. 

[1]  The  court  Is  of  the  opinion  that  this 
case  is  hinged  upon  the  following  proposi- 
tions: Was  it  the  real  purpose  and  inten- 
tion of  the  parties  to  said  purported  mort- 
gage, A.  Hamway  and  the  Exchange  State 
Bank  of  Keifer,  defendants  in  error,  that  A- 
Hamway  did  by  said  action  part  with  his 
property  rights  in  and  to  said  property  de- 
scribed in  said  purported  mortgage,  and  that 
the  taking  of  the  chattel  mortgage  and  oth- 
er Instruments  with  their  defeasance  provl-' 
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slons  WB8  a  doak  to  bide  the  real  parpoee 
of  the  parties  to  the  transaction?  If  that  is 
true,  then  the  plaintiff  in  error  should  have 
recovered.  TJpon  the  other  hand.  If  the  con- 
verse Is  true,  that  in  fact  and  In  truth  the 
transaction  was  a  chattel  mortgage,  with  a 
power  of  sale  in  the  mortgagee  to  apply 
.the  proceeds  of  the  sale  to  the  satisfac- 
tion of  the  debt  of  ▲.  Hamway  to  the  de- 
fendant In  error,  then  In  that  event  the  de- 
fendant in  error  should  have  recovered.  The 
whole  thing  Is  therefore  a  question  of  in- 
tention of  the  parties  to  the  transaction  to 
be  arrived  at  from  a  consideration  of  all 
tbe  facts  and  drcomstances  connected  witb 
the  transaction.  Tbe  effect  of  the  allega> 
tlons  and  contentions  of  tbe  plaintiff  In  er- 
ror is  to  charge  collusion,  deceit,  or  fraud 
upon  tbe  part  of  Hamway  and  the  defend- 
ant in  error.  In  view  of  the  fact  that  an- 
other trial  of  this  cause  will  be  bad,  and  in 
view  of  tbe  further  fact  tbat  the  auestion 
bos  been  raised  in  this  record  as  to  the 
latitude  to  be  given  in  tbe  examination  of 
witnesses,  or  an  issue  of  fraud,  we  suggest 
tbat  it  is  elementary  tbat  wide  scope  is  to 
be  given  In  such  examination,  controlled  by 
tbe  reasonable  discretion  of  the  trial  court, 
having  in  view  the  relevancy,  competency, 
and  materiality  of  tbe  evidence  sought  to  be 
elicited  and  bearing  on  tbe  question  of  tbe 
good  faith  of  the  transaction. 

[21.  We  deem  the  Intention  of  tbe  parties 
in  the  transaction  in  this  case  to  be  a  ques- 
tion for  tbe  Jury  to  determine.  It  might  be 
said,  and  in  fact  is  intimated  in  the  brief  of 
the  attorney  for  the  defendant  in  error,  that, 
since  the  mortgage  and  authority  to  sell  and 
the  contract  of  deUvery  of  possession  of  the 
property  was  in  writing,  the  case  rests  up- 
on an  interpretation  of  said  contracts,  and 
Is  hence  for.  tbe  court.  This  is  probably 
true  if,  tbe  entire  question  where  the  inter- 
pretation of  an  expressed  contract  in  writ- 
ing, but  under  the  state  of  this  record 
tbe  issue  puts  in  question  the  good  faith 
of  the  transaction,  the  charge  being  that  tbe 
written  expression  of  the  contract  does  not 
express  the  true  intention  of  the  parties, 
and  was  only  employed  to  hide  the  real  pur- 
pose, a  sale  in  fraud  of  the  creditors.  Under 
this  state  of  the  record  tbe  proof  of  tbe 
real  transaction  does  not  lie  entirely  In  tbe 
writing,  but  In  parol  proofs  as  well.  See 
Thompson  on  Trials,  vol.  1,  |  1171,  and  vol. 
2,  (  1333.  The  distinction  is  so  dearly  stated 
In  tbe  last  citation  tbat  we  will  quote  tbe 
same  In  full: 

"The  intent  is  always  a  question  for  the  Jury, 
except  where  it  is  to  be  gathered  from  tbe 
terms  of  an  unambiguous  writing,  and  then, 
upon  prindplcs  already  explained,  it  la  a  mere 
matter  of  interpretation,  to  be  performed  by 
tbe  court.  This  prindple  has  been  much  illus- 
trated in  what  has  preceded,  and  will  be  much 
further  illustrated  in  chapters  in  tfals  title 
Which  are  to  follow.     Some  iilDSttative  cases 


wUl  also  be  given  In  this  chapter.  Even  where 
the  intent  with  which  an  agreement  was  made 
or  an  act  was  done  is  to  be  gathered  in  part 
from  a  writing  and  in  part  from  on  oral  speech 
or  extrinsic  drcumstonces,  the  well-expressed 
condusion  is:  'When  the  intention  of  the  writ- 
er is  to  be  Judged  by  the  writing,  it  is  a  ques- 
tion for  the  court.  But  when  the  meaning  is 
to  be  Jndged  of  by  extrinsic  facta,  or  when 
the  writing  forms  part  of  the  transaction,  the 
rest  of  which  consists  of  words  spoken  or  acts 
done;  or  when,  whatever  its  meaning.  It  is  but 
a  drcnmstonce  tending  to  establish  some  other 
fact,  it  is  for  tbe  Jury  to  say  whether  the  lan- 
guage was  used  in  the  sense  imputed,  or  what 
is  the  character  of  the  entire  transaction  of 
which  the  writing  forms  a  part,  or  what  is  the 
truth  of  the  ultimate  fact  whidi  it  tends  to 
prove.  In  these  cases  tbe  writing  must  go  to 
the  Jury  to  be  considered  with  the  other  evi- 
dence.' " 

[3]  Tbt  evidential  facts  in  this  case  do  not 
seem  to  be  in  dispute,  but  as  to  the  inferenc- 
es to  be  drawn  from  said  facts  reasonable 
minds  may  differ.  It  is  well  established  in 
this  state  that,  even  though  the  testimony  is 
undisputed,  it  should  be  so  convincing  tbat 
all  reasonable  minds  must  draw  tbe  same 
conclusion  from  tbe  facts  proven,  before  thp 
court  is  authorized  to  sustain  a  demurrer  to 
the  evidence,  or  direct  a  verdict  Reserve 
Loan  Life  Insurance  CO.  v.  Isom,  173  Pac. 
841;  Continental  Insurance  Co.  v.  Chance, 
48  OkL  324,  150  Pac.  114;  City  of  Durant  v. 
Allen  et  al.,  168  Pac.  205;  Rosers  et  ax. 
V.  O.  K.  Bus  &  Baggage  Co.,  46  OkL  288, 
148  Pac.  8.37,  Ann.  Gas.  1917B,  581. 

In  Reserve  Loan  Life  Insurance  Co.  v. 
Isom,  supra,  it  is  held: 

"S}ven  though  the  defendant  offers  no  evi- 
dence in  rebuttal,  where  the  defendant  has  de- 
nied plointiflTs  case  and  the  evidence  introduced 
on  the  part  of  the  plaintiff  is  of  such  a  nature 
that  men  of  ordinary  intelligence  might  draw 
different  condusions  therefrom,  it  is  error  for 
the  court  to  instruct  a  verdict  for  tbe  plaintiff." 

It  is  only  where  tbe  evidence  and  all  In- 
ferences to  be  drawn  from  it  will  not  Justify 
a  verdict  for  one  party,  tbat  the  trial  court 
should  give  a  peremptory  Instruction  to  find 
for  tbe  other.  Oklahoma  Automobile  Co.  v. 
Gouldlng,  176  Pac  400;  Cooper  v.  Flesner, 
24  OkL  47,  103  Pac.  1016,  23  L.  B.  A.  (N.  S.) 
1180,  20  Ann.  Cas.  29;  Harris  v.  M.,  K.  & 
T.  Ry.  Co.,  24  OkL  341,  103  Pac  768,  24  K 
B.  A.  (N.  S.)  858.  The  rule  as  to  the  weight 
of  tbe  evidence  governing  trial  courts  in  tbe 
matter  of  directing  a  verdict  is  fully  set  out 
in  tbe  first  syllabus  in  tbe  case  of  Co<H)er  v. 
Flesner,  supra,  as  follows: 

"The  question  presented  to  a  trial  court  on 
a  motion  to  direct  a  verdict  or  which  presents 
itself  in  the  consideration  of  such  action  on  its 
own  motion  is  whether,  admitting  the  truth  of 
all  the  evidence  which  has  been  given  in  favor 
of  the  party  against  whom  tbe  action  is  con- 
templated, together  with  such  inferences  and 
condusions  as  may  be  reasonably  drawA  fronn 
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It,  then  la  enoach  competent  evidence  to  rea- 
sonably anatain  a  verdict  afaonid  the  jary  find  in 
accordance  therewith.  Where  the  evidence  is 
conflicting,  and  the  conrt  la  aaked  or  on  its  own 
motion  considers  the  direction  of  a  verdict,  all 
facta  and  inferences  In  conflict  with  the  evi- 
dence acainst  which  the  action  la  to  be  taken 
must  be  eliminated  entirely  from  eonsideratiOB, 
which  is  favorable  to  the  party  against  whom 
the  action  ia  leveled,  and  totally  disregarded, 
leaving  solely  the  evidence  for  consideration.'' 

We  do  not  deem  It  neceaaary  for  xm  to 
go  fnlly  into  a  discoaBlan  of  the  facts  of  this 
case  and  tbe  imferenoes  tbat  might  be  drawn 
from  tbem.  The  drcnm stances  of  the  trans- 
actions are  set  forth  In  the  statement  of 
facta.  The  evidence  of  the  cashier  of  the 
bank,  Q.  V.  Johnson,  Is  set  forth  in  the  rec- 
ord. He  testified  as  to  tbe  transaction  with 
Eamway  and  also  the  transaction  wUb 
SchnltK.  There  was  a  witness  by  the  name 
of  Joe  Zammer.  He  testified  that  Shulti 
came  to  him  and  asked  him  if  he  knew  of 
any  stock  for  sale,  and  that  Johnscm  had 
told  him  he  bad  atoA  toe  sale.  That  these 
communications  were  before  the  sale  of  the 
stock  to  Shultz.  It  appears  forthennore  In 
the  record  that  Hamway,  before  his  depar- 
ture to  parts  miknown  and  after  the  trans- 
action with  the  bank,  received  a  cash  om- 
slderation  of  $100. 

These  tects,  taken  In  connection  with  the 
Invoicing  of  the  goods  and  the  Immediate  de- 
livery of  the  goods  to  Shultz,  and  the  pay- 
ment of  $300  by  Shnltz  to  the  bank  on  the 
parchase  price  of  the  goods,  considered  with 
the  haste  of  the  transaction  and  tbe  fact 
that  the  note  was  made  payable  one  day 
after  date,  makes  such  a  state  of  facts,  to- 
gether with  the  inferences  that  might  rea- 
sonably  be  drawn  therefrom,  that  if  they 
had  been  submitted  to  the  Jnry  and  the  Jury 
had  found  In  favor  of  the  plaintiff  in  error, 
and  that  there  was  an  actual  sale,  there 
would  have  been  sufllcient  evidence  to  up- 
hold the  verdict 

There  is  another  question  raised  by  the 
attorney  for  the  defendant  In  error  In  their 
brief,  that  la,  touching  the  right  of  the  plain- 
tiff in  error  to  maintain  the  suit,  for  the  rea- 
son that  he  acquired  no  title  by  reason  of 
the  attachment  In  the  Justice's  conrt  ^e 
record  is  not  clear  as  to  Just  what  was  done 
in  the  Justice's  court.  We  do  not  think  that 
there  Is  any  necessity  for  this  court  under 
the  state  of  the  record,  to  pass  on  the  ques- 
tion as  to  whether  the  plaintiff  In  error  did 
or  did  not  procure  a  title  to  the  property  un- 
der the  attachment  proceedings;  neither  is  It 
incnmbent  on  us  to  say  upon  whom  the  bur- 
den lay  as  to  showing  tbe  rogularlty  of  that 
proceeding.  In  the  case  of  Llscnm  v.  Hen- 
derson-Stnrgls  Piano  Co.,  44  OkL  549,  14S 
Pac.  773,  the  following  is  stated: 
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"Where  a  Judgment  of  a  justice's  court  ap- 
pears to  have  been  regnlarly  obtained,  and 
where  it  appears  from  the  transcript  of  the 
justice's  docket  that  such  Justice  had  jnrisdie* 
tion  over  the  persons  and  subject-matter  hi 
controversy,  such  Judgment,  not  appealed  from, 
ia  final,  and  constitutea  a  bar  to  a  subsequent 
action  over  the  same  subject-matter  by  the 
same  parties." 

See  Bmbry  v.  lOdlaad  Land  Co.,  50  OkL 
616,  151  Pac.  218 ;  Bumsey  t.  Howe,  50  OkL 
326,  160  Pac.  1060. 

That  since  (mother  trial  of  this  cause  Is 
to  be  had  this  question  can  be  thnshed  oat 
therein. 

After  considentlon  of  the  entire  record, 
brlrib  of  oounsd,  and  abstracts  of  tbe  cffl- 
dence  In  this  case,  the  conclusion  Is  readied 
that  under  the  condition  of  the  proof  tbe 
question  of  whether  or  not  the  transactloh 
between  Hamway  and  tbe  Exchange  State 
Bank  of  Keifer  was  a  sale  and  transfer  of 
Hamway's  property  to  the  bank,  or  a  mort- 
gage made  In  good  faith,  to  secure  Hamway'K 
Indebtedness  to  the  bank,  should  have  beffu 
submitted  to  the  Jnry  to  determine,  and  that 
the  trial  court  therefore  erred  in  directing  a 
verdict  for  said  bank,  and  thereby  withdraw- 
ing such  question  from  the  Jury.  The  Judg- 
ment in  this  case  Is  reversed,  and  the  cause 
remanded  for  new  trlaL  with  directions. 

HAKRI80N,  O.  X,  and  PITOHFOKD. 
JOHNSON,  MILHEB,  and  NI0HOL8ON,  JTJ., 
concur. 

McMBUiL^  J.,  dlsqnalifled!. 


(81  Okl.  219 
BASS  V.  DOWD.    (NO.   10085.) 

(Supreme  Conrt  of  Oklahoma.    April  10,  1921.) 

(Sylldbtu  &y  tk«  Court.) 
Appeal  and  error  «=»564(3)— Order  exteadlno 

time  for  making  and  tervlno  case-made,  made 

after  explratles  ef  time  fixed  la  pravloaa  er- 

dar,  void. 
An  order,  extending  the  time  for  making 
and  serving  a  case-made,  made  after  the  expire-, 
tion  of  the  time  fixed  by  former  order  of  the 
court  or  trial  Judge,  is  void. 

(a)  A  caae-made,  made  and  served  within 
the  time  fixed  by  such  void  order,  la  a  nullity, 
and  cannot  be  considered  as  each  by  this  court 
Tanner  v.  Crawford,  195  Pac.  138. 

Appeal  from  County  Court,  Bryan  County; 
Lewis  PauUIn,  Judge. 

Action  by  N.  Dowd  against  Amos  K.  Bass. 
Judgment  for  plalntllTi  and  defendant  ap- 
peals.    Dismissed. 

John  L.  Boland,  of  Cadd(^  for  idalntlfl  in 
error. 
J.  B.  Haxey,  of  Atoka,  for  defendant  In 

error. 
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MILLER,  3.  In  this  action  the  Jniy  re- 
tarned  a  verdict  In  favor  of  the  plaintiff, 
and  the  court  rendered  Judgment  on  the 
verdict  Motion  tat  a  new  trial  was  filed  by 
the  defendant,  and  on  the  20th  day  of  March, 
1818,  the  same  was  'overruled.  A  part  of 
the  order  overruling  the  motion  for  new  trial 
reads  as  follows: 

"Therenpon  the  defendant  prays  an  appeal  to 
the  Supreme  Court,  which  appeal  is  allowed, 
and  the  defendant  is  granted  60  days  from  and 
after  this  date  in  which  to  prepare  and  serve 
a  case-made  on  the  plaintiff." 

Under  this  order  the  time  expired  on  May 
19, 1818.  Thereafter,  and  on  the  20th  day  of 
May,  1918,  on  the  application  of  Amos  K. 
Bass,  defendant  In  the  court  below,  the  court 
granted  an  extension  of  30  days'  time  for  de- 
fendant, Amos  K.  Bass,  in  which  to  perfect 
case-made.  The  case-made  was  served  on  the 
attorney  for  N.  Dowd,  plaintiff  In  the  court 
below,  on  June  18, 1818.  Held,  that  the  court 
was  without  jurisdiction  to  make  the  order 
extending  the  time  to  make  and  serve  case- 
made  on  the  20th  day  of  May,  1818;  time 
having  expired  on  May  18,  1918,  and  the 
appeal  did  not  confer  Jurisdiction  upon  this 
court  Tanner  v.  Crawford,  195  Fac.  138; 
Lovejoy,  Russell  ft  James  v.  Graham  et  al., 
33  Okl.  129,  124  Pac.  26;  Soliss  r.  Davis,  28 
Okl.  496,  114  Pac.  609. 

It  follows  that  this  proceeding  must  be, 
and  Is  hereby,  dismissed. 

HARRISON,  C.  J.,  and  KANB,  JOHNSON, 
and  KENNAMER,  JJ.,  omcar. 


SMITH  V.  STATE.    (No.  A-28S9.) 

(Criminal  Court  oi  Appeals  of  Oklahoma. 

June  9,  1818.    Rehearing  Denied 

May  10,  1921.) 

(ByTMm*  by  Me  OvarU) 

1.  Crlmloal  law  «=»923(2)— New  trial;    prej- 
udtce  of  Juror. 

Where  a  new  trial  is  asked  for  upon  the 
grounds  that  a  juror  who  served  upon  the  jury 
was  prejudiced  against  the  defendant,  which 
prejudice  was  unknown  to  the  defendant  prior 
to  rendition  of  the  '  verdict,  to  entitle  the  de- 
fendant to  a  new  trial,  it  must  not  only  be 
shown  that  the  said  juror  was  prejudiced,  but 
it  must  also  appear  that  the  defendant  suf- 
fered an  injustice  by  reason  of  the  said  juror 
having  served  upon  Uie  said  jury. 

2.  Crlmlaal  taw  <8=3855(4.  8),  925(1),  928— 
New  trial;  conduct  of  Jnry;   prejudloe. 

While  this  court  does  not  approve  of  a 
Juror,  while  serving  as  such,  having  conversa- 
tions by  phone  with  outside  persons,  and  with 
"janitors,"  or  other  persona  than  the  jurors, 
being  in  the  jnry  room  with  the  jury  without 


the  authority  of  the -court  and  consent  of  the 
defendant,  to  entitle  the  defendant  to  a  new 
trial  on  account  thereof,  it  must  be  made  to 
appear  that  an  injustice  wss  done  the  defend- 
ant by  such  conversations,  and  by  the  presence 
of  other  persons  than  jurors  in  the  jury  room, 
and  thereby  the  defendant  deprived  of  a  fair 
and  impartial  trial. 

3.  Homicide  «s»l20— 8alf-d«fen«a;  aooreasloa; 
withdrawal. 

Where  the  deceased  brought  on  the  diffi- 
culty, but  in  good  faith  withdrew  therefrom  and 
fled,  and  the  defendant  pursued,  overtook,  and 
inflicted  a  fatal  wound  upon  the  deceased,  the 
defendant  cannot  successfully  plead  self-defense. 

4.  Homloide  «=>25S(3)— ManslangMer  la  irtt 
degree;   evidence. 

The  record  in  this  case  carefully  read  and 
examined,  and  the  evidence  found,  though  in 
conflict,  to  reasonably  sustain  the  verdict  and 
Judgment  rendered  thereon,  and  that  no  preju- 
dicial error  occurred  in  the  trial  of  the  case. 

Appeal  from  District  Court  Tulsa  County ; 
Jno.  T.  Mnrry,  Jr.,  Special  Judge. 

Heniy  Smith  was  convicted  of  manslaugh- 
ter In  the  first  degree,  and  he  appeals. 
Affirmed. 

The  plaintiff  in  error,  Henry  Smith,  herein- 
after designated  defendant,  was  Informed 
against  for  the  murder  of  B.  V.  Cook,  convict- 
ed of  manslaughter  In  the  first  degree,  and 
sentenced  to  imprisonment  in  the  penitentia- 
ry at  McAlester  for  the  term  of  25  years,  and 
adjudged  to  pay  the  costs  of  this  prosecution. 
To  reverse  the  Judgment  rendered,  be  prose- 
cntes  this  appeaL 

The  uncontradicted  evidence  la  that  on  21st 
day  of  February,  1814,  the  deceased  and  de- 
fendant became  involved  In  a  difficulty  In 
which  the  defendant  cut  the  deceased  with  a 
knife  four  times;  that  the  deceased  walked 
to  bis  home,  which  was  near  by,  and  on  the 
same  day  was  sent  to  a  hospital  In  Tulsa, 
where  be  had  good  treatment  and  greatly  Im- 
proved, and  was  removed  In  an  automobile 
from  the  hospital  to  a  hotel  in  Tulsa,  and  on 
March  4,  1914,  suddenly  died. 

The  physician  who  treated  said  deceased 
and  who  made  the  post  mortem  examination, 
described  the  knife  wounds  upon  the  defend- 
ant, and  testified  that  the  said  knife  wounds 
were  the  cause  of  the  death  of  the  deceased 
that  he  died  from  an  embolus  in  the  heart, 
which  was  caused  by  said  knife  wounds. 

The  evidence  la  in  irreconcilable  conflict  as 
to  the  facts  surrounding  the  difficulty.  On 
the  part  of  the  state  the  material  evidence  la 
"that  the  deceased  and  defendant  disagreed 
about  a  small  tract  of  land,  and  on  the  day 
of  the  difficulty  the  deceased  went  to  where 
the  defendant  was,  which  was  near  the  home 
of  the  deceased,  and  they  apparently  engaged 
In  an  argument,  a  fight  ensued,  and  the  de- 
ceased knocked  the  defendant  down  and  aft- 
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erwards  tadd  him  down,  and  then  deceased 
got  np  and  ran,  and  defendant  ran  after, 
canght  np  with  him  In  abont  40  or  50  yards, 
stmck  him  In  the  back,  and  deceased  fell 
backwards,  and  defendant  stabbed  him  ta 
the  chest;  that  deceased  at  his  home,  and 
about  10  or  16  mlnates  after  the  dlfficnlty, 
said.  In  reply  to  a  suggestion  abont  taking  his 
boots  off,  "that  he  did  not  want  to  die  with 
his  boots  on ;  that  he  did  not  think  he  was 
going  to  last  Umg,"  and  said: 

"I  had  better  tell  yon  how  this  happened.  I 
went  down  to  ihow  Smith  the  papers  that  I  had 
tUs  land  rented  or  leased.  Smith  atnick  at 
me,  and  I  threw  np  my  hand,  and  he  caught 
me  across  the  eye.  I  hit  him  with  my  fist 
and  knocked  him  down.  I  was  aver  him,  and 
he  caught  me  around  here  on  the  left  aide.  I 
started  to  run,  and  the  next  thing  I  knew  I 
run  quite  a  ways,  and  something  hit  me  in  the 
back  and  knotted  me  down  and  numbed  me. 
Smith  jumped  on  me,  I  aays,  'Smith,  let  me 
Ko;  I  wUl  give  np;'  and  Smith  says,  'I  know 
yon  will  give  np  when  I  get  through  with  yon.'  " 

The  only  person  who  saw  the  dlfflcnlty  be- 
tween the  defendant  and  the  deceased  and 
who  testified  In  the  case  as  to  how  said  dlffl- 
cnlty occnrred,  other  than  witnesses  who  tes- 
tified for  the  state,  were  the  defendant  and 
his  son,  who  testified  that  the  defendant  went 
over  to  the  place  to  see  abont  the  work  on 
the  place,  went  to  the  drill  first,  and  thai 
north  over  to  where  defendant  had  some  cane 
hay,  tore  the  fence  down,  and  started  home 
from  there,  and  after  he  got  np  the  hUl  the 
deceased  came  ont  of  his  honse  and  came  fac- 
ing the  defendant  and  said,  "Hold  on,  Smith," 
and  the  defendant  kept  going,  and  deceased 
canght  up  with  him  and  said,  "Stop,  Smith, 
I  want  to  settle  this  matter  with  yon" — 
to  which  the  defendant  replied  that  he  hadn't 
any  settlement  to  make.  "If  you  have  got 
any,  Jnst  take  it  to  the  Judge.  You  have  run 
over  me  sinoe  I  have  been  farming  this 
place."  And  deceased  replied  "that  he  had 
a  right  to  go  where  he  pleased,"  and  defend- 
ant said  "he  did  not  mean  that;  he  meant 
yon  have  turned  your  stock  out  and  eat  np 
what  I  raised  every  year;" that  decea^d  said 
"he  lied,"  and  stmck  at  him  with  a  wroich ; 
that  the  defendant  threw  up  his  left  hand, 
and  deceased  hit  him  over  the  thumb;  de- 
fendant grabbed  at  the  wrench,  missed  It, 
and  deceased  hit  him  over  the  head,  and  he 
was  running  backwards  and  fell  down,  and 
that  when  he  was  falling  that  he  pulled  out 
his  knife,  and  when  the  deceased  got  on  him, 
he  went  to  sticking  him,  and  that  after  de- 
ceased Icnocked  him  down  he  (deceased)  tried 
to  hold  him  down  with  his  left  knee,  and 
■tmck  him  several  times  with  the  wrench; 
that  when  he  was  down  on  bis  knees  de- 
ceased stmck  him  on  the  left  side  of  the 
head,  shoved  him  backwards,  and  got  on  top 
of  blm ;  that  defendant  did  not  cat  deceased 
until  after  deceased  struck  him;    that  de- 
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ceased's  knees  slipped,  and  he  f^  astride 
the  defendant,  and  defendant  then  canght  the 
wrench,  and  with  both  hands  jerked  It  away 
from  the  deceased,  and  deceased  got  np  and 
kicked  him  a  time  or  two,  and  defendant  got 
up  and  stmck  at  deceased  with  his  left  hand, 
and  defendant  went  one  way  and  deceased 
the  other  way;  that  he  did  not  chase  de- 
ceased ;  that  when  he  got  up  defendant  took 
the  wrench  home  with  him,  and  that  It  was 
similar  to  the  wrendi  shown  now ;  that  de- 
ceased had  never  indicated  any  111  will  or  111 
nature  towards  him  whatever.  The  defend- 
ant further  testified  that  he  had  been  in  the 
penitentiary  at  JefFerson  City  two  years,  but 
that  he  did  not  recollect  now  what  for,  and 
that  at  the  time  deceased  had  blm  down  and 
was  endeavoring  to  strike  blm  with  the 
wrench  he  had  fears  that  if  he  did  not  cut 
deceased,  that  he  (defmdant)  would  receive 
great  bodUy  harm. 

A  witness  for  the  defendant  testified  that 
he  was  a  physician,  a  graduate  of  the  P.  &  S. 
of  Texas ;  that  he  had  heard  the  evidence  of 
the  physldans  who  were  witnesses  for  the 
state  In  the  case,  and  could  not  give  It  as  his  - 
opinion  that  the  death  of  Cook  was  due  to 
the  wounds  in  his  lungs,  and  that  the  wounds 
produced  the  embolus  that  was  found  In  the 
right  side  of  deceased's  heart,  and  which  the 
physician  making  the  post  mortem  examina- 
tion gave  as  the  cause  of  death. 

The  court,  among  other  instractions,  gave 
the  following  instmctioii,  to  whicb  tti*  de- 
fendant excepted. 

No.  1&  "Although  the  Jnry  should  believe 
from  the  evidence  the  deceased  began  the  diffi- 
culty by  attacking  the  defendant  and  striking 
him  on  the  head  and  lM>dy  with  an  iron  wrendi, 
but  further  I>elieve  tluit  thereafter,  and  before 
the  fatal  blow  was  struck,  deceased  had  in 
good  faith  abandoned  the  difficulty  and  had  made 
known  the  fact  to  defendant  by  fleeing  from 
him,  and  that  at  the  time  said  fatal  blow  was 
struck  the  defendant  was  in  no  danger,  either 
real  or  apparent,  of  snffering  death  pr  great 
bodily  harm  at  the  hands  of  the  deceased,  then 
and  in  that  event  you  cannot  acquit  the  defend- 
ant upon  the  ground  of  self-defense." 

The  defendant  sought  a  new  trial  upon  the 
ground  that  the  Juror  Wheat  was  prejudiced, 
and  that  the  Jnry  and  the  bailiff  is  charge  of 
the  Jury  were  guilty  of  misconduct  The  par- 
ticular grounds  alleged  as  constituting  dis- 
qualification of  said  Jnior  was  that  he  was 
prejudiced  against  the  defendant,  and  had  al- 
so expressed  an  opinion  as  to  the  gniUt  of  the 
defendant  prior  to  serving  as  a  Juror.  Affi- 
davits of  two  persons  who  were  engaged  in 
the  barber  business  In  the  dty  of  Tulsa,  to- 
gether with  the  oral  testimony  of  such  wit- 
nesses, was  had  In  support  of  the  motion, 
while  In  opposition  thereto  the  Juror  Wheat 
testified  positively  that  he  had  not  expressed 
an  opinion  as  to  the  guilt  or  Innocence  of  the 
defendant  prior  to  his  service,  and  that  he 
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did  not  know  anything  of  the  facta  prior  to 
the  trial.  He  also  denied  that  he  had  any 
prejadlce  against  the  defendant  personally 
which  in  any  wise  affected  his  verdict. 

The  partlcnlar  grounds  alleged  In  the  mo- 
tlcMi  as  constituting  the  mlscondnct  of  the  ]n- 
ry  and  bailiff  was  that  others  than  the  Jurors 
were  In  the  Jury  room  with  the  Jnry,  and 
that  members  of  the  jury  had  phoned  from 
the  Jury  room  to  parties  outside  of  the  court- 
house.  The  e-vidence  on  the  hearing  of  the 
motion  was  that  the  son  of  one  of  the  Jurors 
and  another  young  man  were,  prior  to  the 
final  submission  of  the  case,  for  from  one- 
half  to  three-quarters  of  an  hour.  In  the  Ju- 
ry room,  and  that  they  wero  there  by  authori- 
ty of  the  court  and  the  consent  of  an  attor- 
ney of  the  defendant,  and  that  Janitors  wero 
In  the  sleeping  room  of  the  Jury,  adjoining 
the  Jury  room,  for  a  short  time^  attending 
thereto,  and  that  during  said  time  said  per- 
sons were  In  the  Jury  room,  and  said  Janitors 
were  In  the  said  sleeping  room,  not  anything 
was  said  about  the  case,  and  that  the  phoning 
from  the  Jury  room  had  no  reference  what- 
ever to  the  case. 

After  hearing  the  evidence^  both  In  sup- 
port and  in  opposition  to  the  motion,  the 
court  overruled  the  same,  to  which  action  of 
the  court  die  defendant  Interposed  an  excej)- 
tkm. 

G.  a  Spillers  and  Frank  Z.  Curry,  both  of 
Tulsa,  and  Charlton  &  Farrall,  of  Bartles- 
vlUe,  for  plaintiff  In  error. 

S.  P..Freeling,  Atty.  Oct.,  and  R.  McMillan, 
ABBt  Atty.  Gen.,  tor  the  State. 

ABMSTRONG.  J.  (after  stating  the  facts 
aa  above).  While  the  evidence  Is  In  conflict 
as  to  the  facts  of  Om  difficulty  between  the 
deceased  and  the  defendant,  and  also  as  to 
whether  or  not  the  knife  wounds  inflicted  by 
the  defendant  upon  the  deceased  caused  his 
death,  and  whether  the  defendant  acted  In 
■elf-defense,  the  determination  of  the  facts 
was  exclusively  for  the  Jury,  and  there  being 
evidence — though  the  evidence  was  In  con- 
flict— to  reasonably  support  the  verdict  ren- 
dered, this  court,  as  held  by  an  unbroken 
line  of  Its  dedalona,  is  precluded  from  dis- 
turbing it 

The  eighteenth  instruction  of  which  the 
defendant  complains  correctly  states  the  law, 
and  is  free  from  error. 

Conceding  that  the  deceased  brought  on 
the  dlfBcuIty  by  striking  the  defendant  with 
a  wrench,  if  the  deceased  In  good  faith  there- 
after withdrew  from  the  difficulty  and  fled 
from  the  defendant,  and  the  defendant  pur- 
sued, overtook,  and  inflicted  upon  the  de- 
ceased the  fatal  knife  wound,  and,  at  the 
time  said  fatal  wound  was  inflicted  the  de- 
fendant was  In  no  danger,  either  real  or  ap- 
parent, of  death  or  great  bodily  harm,  at  the 
hands  of  the  deceased,  he  certainly  could  not 
•uccessfully  Invoke  the  doctrine  of  seU-de- 


fense.  IXte  law  of  self-defense  Is  a  rule  of 
necessity,  and  can  only  be  invoked  In  Justi- 
fication of  a  homicide  in  order  to  prevent  an 
actual  or  reasonably  apparent  infliction  ot 
death  or  great  bodily  harm  upon  the  slayer, 
and  the  necessity  must  be  imminent  at  the. 
time  of  the  killing  and  not  prior  thereto. 
MarshaU  v.  SUte,  U  OU.  Or.  62,  142  Pac. 
1046. 

[(}  If  the  deceased  abandoned  the  difficulty 
in  good  faith  and  fled,  and  the  defendant 
pursued,  overtook,  and  Inflicted  upon  him  a 
fatal  wound,  the  defendant  became  the  ag- 
gressor, and  could  not  successfully  plead  self- 
defense.  Smith  V.  State,  14  Okl.  Cr.  250,  174 
Pac.  1107. 

"Where  the  assailant  retreats  in  good  faith, 
and  the  assaulted  person  pursaes  and  kills  him 
with  a  deadly  weapon,  the  killing  cannot  be 
justified  as  in  self-defense."  Oranaden  v.  State, 
12  Okl.  Or.  417,  158  Pac.  157. 

In  the  case  of  Smith  v.  State,  6  OkL  Or. 
283, 114  Paa  SS5,  it  is  said: 

"The  mere  fact  that  two  parties  attempted 
to  impeach  a  Juror  does  not  by  any  meana  set- 
tle the  question  of  credibility  as  between  inch 
parties  and  the  Juror.  If  it  did,  but  few  ver- 
dicts could  be  sustained,  because  in  almost  any 
case  it  would  be  possible  to  find  two  or  more 
persona  who  would  make  affidavits  impeaching 
a  juror.  In  passing  upon  ttus  very  question, 
the  Supreme  Court  of  Texaa,  in  the  case  of  Gil-' 
leland  v.  State,  44  Tex.  357,  said:  'It  ia  trne 
that  there  are  two  affldavlta  in  support  of  the 
motion  and  one  in  rebuttal,  but  we  do  not  think 
that  the  deciuon  of  the  question  presented  by 
the  motion  should  necessarily  depend  upon  the 
mere  number  of  affidavits  on  one  side  over  the 
other.'  The  question  of  credibility  was  one  to 
be  determined  by  the  trial  court,  and,  fat  the 
absence  of  a  showing  that  tills  discretion  was 
abused,  it  cannot  be  reviewed  here." 

[1]  Tbe  only  remaining  question  presented 
by  this  appeal  is  upon  the  motion  for  new 
trial.  Is  Wheat  shown  to  have  been  such  a 
disqualified  Juror,  or  that  others  than  the 
Jurors  being  in  the  Jury  room,  or  the  phon- 
ing from  the  Jury  room,  as  shown  by  the  ev- 
idence, to  so  prejudicially  affect  the  defend- 
ant as  to  work  a  reversal  of  this  case?  It  is 
certainly  true  that  under  the  Constitution 
and  laws  of  this  state  the  defendant  must  be 
accorded  a  fair  and  impartial  trial,  and  the 
Impartiality  of  the  Jury  goes  to  the  very 
foimdation  thereof,  but  in  order  to  prevail  la 
a  motion  for  a  new  trial  on  account  of  tlie 
prejudice  of  a  Juror  serving  on  the  Jury  in 
the  trial  of  the  case,  it  must  not  only  be 
shown  that  the  Juror  was  prejudiced  against 
the  defendant,  but  it  also  must  be  made  to 
appear  from  the  whole  case  that  the  defend- 
ant suffered  an  injustice  from  the  fact  that 
the  Juror  so  served.  There  is  evldoace, 
though  in  conflict,  sufficient  to  establish  the 
guilt  of  the  defendant  beyond  a  reasonable 
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doobt  at  the  offeiise  of  which  he  waa  proper- 
ly convtcted,  and  we  are  unable  to  see  that 
It  appears  from  the  whole  record  that  the  de- 
fendant waa  denied  a  fair  and  Impartial  trial 
try  reason  of  Wheat  having  served  npon  his 
jury. 

In  the  caae  <rf  Horton  t.  Stat«,  10  OU.  Cr. 
2»i,  136  Pac.  177,  it  is  held: 

"Aa  a  general  rule,  a  verdict  will  not  be  aet 
aride  for  reasons  that  would  be  sufficient  to 
djsquali^  a  Juror  on  a  challenge  for  cause, 
which  existed  before  the  juror  was  sworn,  but 
which  was  unknown  to  the  defendant  until 
after  conviction,  unless  it  appears  from  the 
whole  case  that  the  defendant  suffered  injustice 
from    the  fact   that  the  juror   served   in   the 


"As  a  general  role,  the  finding  of  the  trial 
eoort  npon  an  issue  of  fact  arising  upon  affida- 
vits and  evidence  adduced  on  a  motion  for  a 
new  trial  will  not  be  disturbed,  where  the  evi- 
dence reasonably  tends  to  support  such  finding." 

In  the  case  ot  Smith  t.  State^  6  OU.  Or. 
as,  U4  Fu.  8S0,  it  la  held: 

"Where,  in  a  motion  for  a  new  trial,  an  at- 
tempt is  made  to  show  that  one  of  the  jurors 
who  sat  in  the  case  waa  prejudiced  against'  the 
defendant,  and  affidavits  are  attadied  to  the 
motion  for  a  new  trial  supporting  tliis  charge, 
and  the  state  replies  with  affidavit  from  the 
juror  denying  such  prejudice  and  controverting 
th«  statements  made  in  the  affidavits  filed 
against  him,  this  presents  a  question  of  fact 
to  be  determined  by  the  trial  court,  and  in  the 
absence  of  a  showing  of  abuse  of  discretion  in 
this  matter  the  judge's  determination  of  this 
question  of  fact  will  not  be  disturt>ed  by  this 
eonrt  upon  appeal." 

[2]  The  evidence  dlsdoaea  that  those  tem- 
porarily in  the  jury  room — other  than  the 
janitors — ^were  there  by  authority  of  the 
court  and  the  consent  of  the  defendant  and 
certainly  the  defendant  cannot  consistently 
urge  as  reversible  error  that  which  he  con- 
soated  to  be  done.  HMdently  the  janitors, 
who  were  temporarily  in  the  sleeping  room  of 
the  jnrora,  could  not,  under  the  evidence, 
have  in  any  way  aided  in  causins  the  con- 
flctioa  ot  the  defendant,  or  resulted  In  in- 
jury to  him.  While  we  do  not  approve  of 
jurors  while  held  in  their  room  communicat- 
ing with  outside  persons  by  phone,  or  with 
others  than  the  jurors  being  in  the  jury  room 
vrithont  the  authority  of  the  trial  court  and 
consent  of  the  defendant,  we  are  unable  to 
aee  how,  under  the  evidence  in  this  case,  the 
phone  conversation  had  resulted  in  such  in- 
jostice  to  the  defendant,  and  to  be  such  a  de- 
nial ci  a  fair  and  impartial  trial  as  to  entitle 
fbe  defendant  to  a  reversal. 

In  Coats  V.  State,  101  Ark.  U,  141  &  W. 
197,  It  waa  held: 

"It  was  not  misconduct  for  jurors  to  hold 
eonversations  with  outside  persons  where  noth- 
ing was  said  about  the  case." 


It  baa  been  nnifwmly  held  hf  tbU  ooort 
that  on  matters  of  discretion  the  decision  of 
the  trial  court  will  not  be  set  aside  unless 
there  appears  to  have  been  a  manifest  abuse 
thereof.  SpradUn  v.  State,  18  OU.  376,  164 
Pac.  990;  Monagham  t.  State,  10  OkL  Cr.  88, 
134  Pac.  77,  46  L.  R.  A.  (N.  S.)  1149;  Bethd 
T.  State,  8  OU.  Cr.  61,  126  Pac.  698;  PerUna 
v.  Territory,  10  OU.  Cr.  506,  68  Pac.  860. 

[4]  The  evidence  in  supiMrt  of  the  motion 
and  in  opposition  thereto  was  directly  in  con- 
flict and  it  was  peculiarly  within  the  province 
of  &e  trial  court  to  determine  who  he  would 
believe  and  who  disbelieve.  All  the  witnesses 
appeared  in  open  court  and  testified,  and  it 
would  be  presumptuous  npon  this  court  to 
BObstitute  its  judgment  on  the  weight  and 
credit  to  be  given  to  evidence  where  the  same 
is  conflicting  and  a  leas  opportunity  is  afTord- 
ed  to  judge  of  the  surrounding  drcumstancea 
under  which  such  evidence  was  adduced.  We 
cannot  say,  therefore,  that  there  was  a  mani- 
fest abuse  of  discretion  upon  the  part  of  the 
trial  court  in  overruling  this  motion  such  aa 
should  result  In  a  reversal  of  this  judgment 
of  conviction. 

We  are  of  the  opinion  that  the  court  did 
not  abuse  Its  discretion  in  overruling  the 
motion  for  a  new  triaL 

The  judgment  of  the  trial  court  is  affirmed. 

DOXLB,  P.  J.,  and  IIATSOM,  J.,  concur. 


GARRISON  V.  STATE.    (No.  A-3416.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Sept  14,  1920.    Rehearing  Denied 

May  10,  1921.) 

(Byllalms  by  the  Oowrt.) 

1.  Homicide  «=>257(l)— Evidenoe  held  aafll- 
olent  to  sastain  conviction  for  shooting  with 
Intent  to  kill. 

In  a  prosecution  for  shooting  with  .intent 
to  kill,  evidence  considered,  and  heH  sufflciest 
to  support  the  verdict  and  judgment  of  convic- 
tion. 

2.  Criminal  law  «=3308,  561(2)— Homicide  «=> 
99,  310(1)— Instruotlona  aa  to  presampttoa 
of  Innocence  and  reasonable  doubt  held  oor» 
reot;  Instructloa  as  to  right  of  owner  to  r»- 
alst  and  expel  trespasser  held  correct;  ln> 
struotlon  as  to  assault  with  Intent  to  kill 
held  sufficient 

Bee  opinion  for  correct  instructions  appli- 
cable to  the  facts. 

(AdOMonal  ByOabvi  ^  Bditorial  Staff.) 

8.  Criminal   law   «=>24— One   Is   presumed  t* 
Intend  necessary  oonsequenoes  of  act. 
The  general  rule  is  that  one  will  be  pre- 
sumed to  intend  that  which  he  does,  or  which  ia 
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the  natnral  and  ueeeBaary  eonaeqnenc*  of  Um 
act. 

4.  Honilolde  «=9t4S— Intent  to  kill  may  be  pre- 
sumed from  charaoter  of  weapon  need  and 
wound!  Inflloted. 
In  a  prosecution  for  ahooting  with  intent 

to  V<11,  Bach  intent  may  be  presumed  from  the 

character  of  the  weapon  used  and  the  nature 

of  the  wonnds  inflicted. 

Appeal  from  District  Court,  Washita  Cioaii- 
tj;  Thomas  A.  Bdwards,  Jndge. 

George  GarrlBon  was  convicted  of  shooting 
with  intent  to  kill,  and  he  appeals.   Affirmed. 

Masslngale  ft  Dnff,  of  Cordell,  for  plaln- 
tlfl  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall 
and  B.  I*  Fulton,  Asst  Attys.  Geo,  for  the 
State. 

DOTIiB,  P.  J.  The  Information  In  this  case 
ch&rges  that  in  Washita  county,  on  or  about 
the  12th  day  of  November,  1917,  George  Gar- 
rison did  shoot  one  Henry  Frost  with  a  shot- 
gnn,  with  Intent  of  him,  the  said  Garrison, 
to  kill  the  said  Frost  On  his  trial  the  verdict 
of  the  Jury  foimd  him  guilty  of  shooting 
another  with  intent  to  kill,  as  charged  in  the 
information,  and  that  they  were  unable  to 
agree  upon  the  punishment  On  the  9th  day 
of  February,  1918,  the  court  rendered  Judg- 
ment and  sentenced  the  defendant  to  be  con- 
fined in  the  State  Refbrmatory  at  Granite 
for  a  period  of  18  months.  From  the  Judg- 
ment be  appeals. 

[1]  The  principal  contention  la  that  the 
evidence  Is  insufficient  to  sustain  the  ver- 
dict In  that  there  was  no  testimony  tending 
to  establish  an  Intent  to  kill.  The  defendant 
George  Garrison,  and  Hienry  Frost  were 
neighbors.  About  SO  days  prior  to  the  date  of 
the  offense  charged  they  had  a  dispute  in  the 
town  of  Sentinel  over  the  mice  to  be  paid  by 
Frost  to  Garrison  for  hauling  a  load  of  hogs. 
Frost  gave  Garrison  a  check  for  $3  and  he 
claimed  50  cents  more,  which  was  paid  by 
Frost  At  that  time  Frost  threatened  to  strike 
Garrison  with  a  wagon  rod.  Tom  Jerrell,  who 
was  living  at  the  home  of  B^ost  purchased 
about  11  acres  of  kaffir  com  from  Garrison, 
and  gave  him  his  check  for  $300,  the  purchase 
price.  On  the  date  alleged  Tom  Jerrell,  with 
Henry  Frost  drove  two  wagons  Into  Garri- 
son's field  by  laying  down  the  fence.  Garri- 
son left  his  house,  and  wait  to  where  the 
parties  were,  and  stated  to  Frost  that  he  did 
not  want  him  («  his  premises,  and  for  him 
to  get  off.  Frost  told  him  that  he  would 
have  to  put  him  off.  Thereupon  Garrison 
started  back  to  his  house  and  called  Jerrell 
to  come  with  him.  They  talked  15  or  20 
ndnutes  about  why  Frost  was  on  the  prem- 
ises and  Garrison  told  Jerrell  that  he  did 
not  want  any  trouble  with  Frost  and  for  him 
to  go  back  to  Frost  and  tell  him  to  leave. 
Frost  was  gathering  kaffir  com,  and  the  de- 


fendant took  a  diotgnn,  botb  barr^  oC 
which  were  loaded,  and  wait  out  to  whers 
Jerrell  and  Frost  were,  and  again  told  Frost 
that  he  must  leave.  Thereupon  Frost  got  In- 
to his  wagon  and  the  defendant  abot  him. 

Hairy  Frost  testified: 

"Mr.  Jerrell  came  back  and  told  me  that  Gar- 
rison still  wanted  me  to  leave.  I  told  him  X 
didn't  think  it  was  any  use  of  leaving,  it  was 
our  feed;  and  in  Just  a  few  minutes  I  saw 
the  defendant  coming  back  with  a  shotgun.  He 
walked  np  to  about  thirty  steps  of  the  wagon 
and  said,  "By  God,  I  told  yon  to  leave  here.' 
As  he  threw  np  the  gun,  I  turned  my  face  to 
keep  him  from  shooting  me  in  the  face.  He 
fired,  the  shot  struck  me,  and  I  drove  on." 

Dr.  Baker  testified: 

"I  am  a  practicing  physician  In  this  county, 
and  was  called  to  see'  Henry  Frost  professional- 
ly. I  found  him  suffering  from  the  effects  of 
a  gunshot  wound;  the  highest  shot  was  in  his 
cheek,  one  in  his  neck,  and  quite  a  few  in  his 
arm,  and  several  in  the  abdomen  and  down  his 
leg  to  about  the  knee.  Most  of  the  shot  en- 
tered from  Just  under  the  arm  to  the  point  of 
the  hip  on  the  right  side.  I  found  the  lung  and 
liver  punctured;  also  the  stomach.  My  exam- 
ination was  abont  rix  hours  after  he  was  shot 
He  was  suffering  from  a  very  severe  shodc 
when  I  first  saw  him.  We  found  some  blood  in 
the  abdominal  cavity.  His  condition  was  very 
serious." 

As  a  witness  in  his  own  behalf  defendant 
testified: 

"I  liad  some  maize  that  I  sold  to  Tom  Jerrell, 
who  was  working  for  Mr.  Frost  at  the  time. 
I  did  not  know  tliat  Mr.  Frost  was  purdiasing 
any  interest  in  it  until  the  morning  they  came 
over  to  gather  it ,  They  drove  into  the  field 
with  two  wagons,  Jerrell  in  front  and  Frost 
behind  him.  I  went  over,  and  discovered  it 
was  Mr.  Frost  and  asked  him  to  get  off  my 
place;  and  he  said  he  would  not  do  it  that  he 
had  a  ri$ht  there.  I  told  him  he  did  not  and 
he  gave  me  the  Ue.  I  started  back  to  the  house, 
and  he  said:  'Hit  a  six-cylinder  gait  and  get 
your  old  gun;  yon  won't  shoot'  I  called 
Mr.  Jerrell  to  the  bouse,  and  talked  to  him  15 
or  20  minutes.  I  said:  'What  does  this  mean? 
You  know  I  don't  want  any  dealings  with  Mr. 
Frost'  And  he  said  he  was  his  partner.  1 
told  him  to  go  out  there  and  get  him  to  leave, 
and  Mr.  Jerrell  went  out,  and  never  made  much 
of  a  stop  with  Mr.  Frost  that  I  could  detect: 
so  I  went  in  the  house  and  got  my  gun,  and  be- 
fore I  got  very  dose  to  him  Mr.  Frost  Jumped 
into  his  wagon.  I  walked  on  a  little  further, 
and  I  said:  'Ain't  you  going  to  leave  here?* 
He  said:  "No,  and  you  can't  make  me.'  When  I 
shot  him,  he  asked  me  not  to  shoot  any  more, 
and  I  stopped  with  another  load  in  the  barr^ 
and  he  drove  out  of  the  field.  I  didn't  aim  t* 
hit  him.  I  didn't  really  know  that  I  had  shot 
him." 

He  waa  then  aaked: 

"Q.  Just  tell  the  Jury  in  your  own  way  why 
you  shot  and  how  came  you  to  shoot  at  the 
time  you  did.  A.  Well,  I  had  tried  to  get  hinn 
to  leave,  and  he  would  not  do  it  and  said  that 
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OkL)  QARKISON  v.  8TATK  Bit 

(1(7  P.) 
I  couldn't  make  Um;    and  when  I  vent  oat    ally  and  wroncfuDy  ahoot  •»•  Henry  Troat,  as 


there  tvith  my  gon,  and  he  cot  into  Ma  wacon, 
I  expected  he  was  going  in  for  some  kind  of 
anna,  from  the  trouble  we  had  in  SentineL  I 
jnst  aimed  by  the  aide  of  him — didn't  aim  to 
bit  him." 

[3, 4]  The  general  rale  la  that  a  man  shall 
be  presumed  to  Intend  that  whidi  he  does, 
er  vhlch  is  the  natoral  and  necessary  con- 
seqnence  of  his  act,  and  in  this  class  of  cases 
an  intent  to  kill  may  be  presumed  from  the 
character  of  the  weapon  used  and  the  wounds 
inflicted.  ObTloasly  the  qaestlon  of  the  de- 
fendant's intent  on  the  undisputed  facts  In 
this  case,  as  against  the  defendant's  state- 
ment that  he  did  not  aim  to  hit  him,  was  for 
the  determination  of  the  Jury.  Carefully 
considering  the  whole  testimony  In  the  case, 
we  are  satisfied  with  the  conclusion  arrived 
at  by  the  Jury  In  Its  Judgment  of  the  force 
of  the  evldenosb 

[2]  Error  Is  assigned  in  the  glrlng  and  re- 
fusing of  inatmctlons.  It  is  urged  that  "Om 
instructions  given  do  not  in  plain  and  on- 
ambiguous  language  tell  the  Jury  that  they 
should  acqalt  the  defendant  of  the  crime 
charged  in  the  Information  in  the  event  that 
there  was  a  failure  of  the  evldotce  on  the 
question  of  intent,"  and  for  this  reason  the 
court  erred  In  refusing  to  give  a  requested  In- 
struction. The  Instructions  given  properly 
d^lne  the  crime  of  assault  by  shooting 
another  with  intent  to  kill,  and  the  Included 
offense  of  shooting  another  with  Intent  to 
injure,  although  without  Intent  to  kill. 

Among  other  Instmctlons  given  by  the 
court  are  the  following: 

■^o  the  information  and  the  offense  charged 
therein  the  defendant  has  entered  his  plea  of 
not  gnilty,  and  yon  are  inatmcted  that  by  his 
plea  of  not  gnilty  this  defendant,  as  every  de- 
fendant in  a,  criminal  ease,  is  presumed  by  law 
to  be  innocent  of  the  offense  charged  against 
him  and  of  every  ingredient  thereof,  and  that 
this  presumption  abides  with  him  throughout 
the  whole  case,  until  it  is  overcome  by  com- 
petent evidence  to  year  satisfaction,  beyond  a 
reasonable  doubt,  after  consideration  of  all 
the  evidence  and  the  instructions  of  the  court, 
and  the  burden  is  upon  the  state  to  prove  the 
same  beyond  a  reasonable  doubt.  And,  if  you 
have  a  reasonable  doubt,  after  consideration  of 
an  the  evidence  and  the  instructions  of  the 
court,  as  to  the  defendant's  gnilt,  it  is  your 
duty  to  resolve  that  doabt  in  his  favor  and  ac- 
quit him.  But  if,  after  due  consideration  of 
an  the  evidence,  facts,  and  drcnmstances  in 
the  case,  together  with  the  instructions  of  the 
eonrt,  you  are  convinced  of  his  guilt  beyond 
a  reasonable  doubt,  it  la  your  dnty  to  convict 
him." 

'^«n  are  farther  Instructed  that  if  yon  find 
and  believe  from  the  evidence,  beyond  a  rea- 
aonable  doobt,  that  the  defendant,  on  or  about 
the  12th  day  of  November,  1917,  did  bitention- 


charged  in  the  information,  with  the  intent  to . 
kill  said  Henry  Frost,  it  will  be  your  duty  to 
find  the  defendant  guilty;  but  if,  after  consid- 
ering all  of  the  evidence,  facts,  and  drcnmstanc- 
es in  the  case,  you  have  a  reasonable  doubt  as 
to  whether  or  not  the  defendant,  at  the  time  he 
shot  the  said  Henry  Frost,  intended  to  kill  said 
Henry  Frost,  you  win  then  consider  whether 
or  not  said  defendant  is  gnilty  of  the  less  of- 
fense of  shooting  said  Henry  Frost  with  the 
intent  to  injure  ^e  said  Henry  Frost,  although 
without  intent  to  kill  said  Henry  Frost,  or  to 
wmmit  any  felony,  and  if,  after  considering 
all  of  the  evidence,  facts,  and  drcnmstances  in 
the  case,  yon  find  and  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant did,  without  excusable  or  Justifiable 
cause,  shoot  the  said  Henry  Frost,  with  the 
intent  to  injure  him,  although  without  intent  to 
kiU  the  said  Henry  Frost,  it  wiU  be  your  duty 
to  return  a  verdict  of  gnilty  of  said  lesser  of- 
fense; but  if,  after  considering  aU  of  the  evi- 
dence, facts,  and  drcnmstances  in  the  case, 
you  have  a  reasonable  doabt  of  the  guilt  of  the 
defendant  of  the  crime  of  intentionally  and 
wrongfully  shooting  another  with  intent  to  kiU, 
and  of  the  crime  of  shooting  another  without 
justifiable  or  excasable  cause,  with  intent  to  in- 
jure, although  without  intent  to  kill,  then  It 
wiU  be  yonr  dn^  to  retnm  a  verdict  «f  sot 
guilty." 

Defendant  ezeepte. 

Thoe.  A.  Edwards,  Jndge. 

'^ou  are  farther  instrncted  that  if  yon  be- 
lieve from  the  evidence  that  the  said  Henry  ' 
Frost  was,  at  the  time  of  the  shooting  com- 
plained of,  trespassing  upon  the  real  estate 
belonging  to  or  in  the  possession  of  the  d»- 
fendaut,  Oeorge  Oarrison,  the  defendant, 
Oeorge  Oarrison,  had  the  right  to  go  where  the 
said  Hmry  Frost  was  trespassing,  if  yon  find 
he  was  trespassing,  and  to  request  him  to  leave 
and  vacate  soch  premises;  bat  in  this  con- 
nection yon  are  farther  instructed  that  a 
mere  trespass  upon  the  land  in  possession  of 
another,  even  after  the  trespasser  has  been 
warned  to  depart  and  has  refused,  does  not  jus- 
tify the  landowner  or  person  in  possession  of 
such  land  to  nse  a  dangerous  or  deadly  weapon 
to  resist  the  trespasser  or  to  expel  him  from 
such  land,  as  the  law  does  not  justify  the  nse 
of  a  dea^  weapon  or  the  endangering  of  the 
life  of  another  to  repel  a  mere  trespass  or 
invasion  of  real  estate  in  the  possession  of  an- 
other, where  there  is  no  actual  or  apparent  at- 
tempt on  the  part  of  the  trespasser  to  commit 
a  felony  thereon." 

Defendant  excepts. 

Thos.  A.  Kdwards,  Jodge^ 

The  Instrnctlims  of  the  court  excepted  to 
were  clearly  correct,  and  the  charge  of  the 
court  was  a  correct  ez];>oBltlon  of  the  law  ap- 
plicable to  the  facts. 

Finding  no  error  in  the  record,  the  Jadg- 
meat  is  affirmed. 

ABMSTRONG  and  MATSON,  IJ^  eoncor. 
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WALKER  et  •!.  v.  STATE. 

(Orlminal  Court  of  Appeals  of  Oklahoma. 

Dec.  8,  1920.     Rehearing  Denied 

May  10,  1921.) 

(Byllalu*  h$  ih*  Covrt.) 

latoxleatlag  Ilqaora  «=»236(20)— Evidence  held 
to  ahow  receipt  from  oommon  carrier. 
In  a  proaecution  for  receiying  intoxicating 
Uquora  from  a  common  carrier,  evidence  Aeld 
anffident  to  aupport  the  eoDTiction. 

Appeal  from  County  Court,  Atoka  Cotin- 
tj;  J.  M.  Humphreys,  Judge. 

Jatui  Walker  and  FeUx  Taylor  were  cbn- 
Tlcted  of  receiving  intoxicating  liquora  from 
a  common  carrier,  and  they  appeal.  Af- 
firmed. 

J.  H.  Gemert,  of  Atoka,  for  plalntlSa  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall 
and  B.  Ik  Fulton,  Aast  Attya.  Geo.,  for  the 
SUt*. 

DOXLJO,  P.  J.  xnia  la  an  appeal  from  the 
Judgment  of  the  county  court  of  Atoka  coun- 
ty, rendered  In  pursuance  of  the  verdict;  the 
punishment  of  each  defendant  having  been 
llzed  at  a  fine  of  $50  and  confinement  in  the 
°  county  jail  for  30  days. 

The  Information  In  substance  charged  that 
John  Walker  and  FeUx  Taylor  did,  on  or 
about  the  22d  day  of  February,  1919,  receive 
tram  the  Missouri,  Kansaa  ft  Texaa  Hallway, 
a  common  carrier,  six  quarts  of  whisky.  The 
main  question  In  the  case  Is  whether  or  not 
the  evidence  la  sufficient  to  sustain  the  con- 
viction. The  evidence,  on  which  this  convle- 
tlon  rests.  Is  substantially  as  follows:  At  the 
date  alleged  the  defendant  John  Walker  was 
seen  to  step  oft  the  passenger  train  at  the 
Missouri,  Kansas  &  Texas  depot  in  String- 
town,  and  meet  the  defendant  Felix  Taylor 
and  slip  him  a  check  for  the  trunk  in^  ques- 
tlon.  A  few  minutes  later  Taylor  appeared  in 
the  baggageroom  and  handed  the  check  to 
the  station  agent,  Chas.  Neal,  who  testified: 

"I  saw  the  defendants  at  the  ctation.  Taylor 
told  me  he  had  a  check  for  a  trunk;  I  walked 
through  the  waiting  room  Into  the  baggage* 
room.  Taylor  was  standing  near  the  trunk 
when  I  walked  in,  and  he  pointed  to  it,  and  I 
took  the  checks.  The  officers  stepped  np,  look- 
ed at  the  checks,  and  arrested  Taylor.  The 
trunk  came  from  Kansas  City,  and  the  check 
read  from  EUinsas  City.  As  I  stepped  out  of 
the  baggageroom,  Walker  came  in,  and  I  heard 
him  say  It  did  not  belong  to  him." 

Deputy  Sheriff  Snmmera  testlfled; 

"I  saw  John  Walker  get  ott  the  train.  He 
started  down  the  platform  south.  Felix  Tay- 
lor walked  up  beside  him,  and  Walker  slipped 


the  check  into  Taylor's  tl^t  hand.  Walker 
went  into  the  baggageroom  and  took  the  dieek 
off  of  the  trunk,  and  banded  both  diedu  to 
Charley  Neal,  the  station  agent,  and  h%  took 
them  into  his  office.  I  told  Taylor  I  would  take 
charge  of  him  and  the  trunk.  He  said,  .That 
is  not  my  trunk;  it  belongs  to  John  Walker.' 
Deputy  Sheriff  Cox  came  in  with  Walker,  and 
Walker  said  Felix  Taylor's  broUier  gave  him 
the  check  for  the  trunk  at  Muskogee.  We 
opened  the  trunk,  and  found  six  pints  of  whislcy 
and  five  gallons  of  alcoboL" 

Deputy  Sheriff  Cox  testified: 

"I  saw  the  defendant  Walker  get  off  the  train 
and  meet  Felix  Taylor,  and  he  slipped  a  ticket 
to  Taylor.  I  followed  Taylor  into  the  baggage- 
room, and  heard  him  say  to  the  agent  that  it 
was  John  Walker's  trunk.  Walker  said  that 
it  was  not  his  trunk.  The  whisky  was  in  bot- 
tles, and  the  alcohol  was  in  cans  in  the  trunk." 

The  state  rested,  and  the  defendants  moved 
the  court  to  direct  a  verdict  ot  acquittal, 
which  was  overruled. 

The  defendant  Walker  testified: 

"I  live  near  Stringtown.  I  was  In  Muskogee, 
visiting  my  daughter.  I  was  on  the  train,  and 
Jess  Taylor  asked  me  If  I  was  going  home.  I 
said  'Yes,'  and  he  handed  me  the  check  to  give 
to  his  brother  Felix,  and  aaid  to  tell  him  he 
would  be  down  Sunday.  I  did  not  see  the 
trunk.  When  I  got  off  the  train  I  met  Felix 
Taylor,  and  said,  'Here  ia  the  check  Jim  sent 
you,'  and  I  handed  it  to  him." 

The  defendant  Taylor  testifled: 

"I  was  at  the  depot,  and  received  the  check 
from  John  Walker.  I  went  into  the  baggage- 
room to  get  the  trunk.  I  gave  the  check  to  Mr. 
Neal,  and  he  took  the  check  off  the  trunk  and 
put  it  on  the  string.  Mr.  Summers  walked  up 
and  said,  'I  want  to  see  what  is  in  that  trunk.' 
I  said,  'Help  yourself;  it  is  not  mine.'  I  did 
not  Icnow  there  was  any  liquor  in  the  trunk  un- 
til Mr.  Cox  opened  it.    It  was  not  my  trunk." 

The  information  in  this  case  Is  under  the 
first  clause  of  section  1,  c.  180,  Session  Laws 
1917,  which  reads: 

"It  shall  be  unlawful  for  any  person  in  thia 
State  to  receive  directly  or  indirectly  any  liq- 
uora, the  sale  of  which  are  prohibited  by  the 
laws  of  this  state,  from  a  common  or  other 
carrier." 

It  is  contended  by  the  defendants  that  the 
evidence  does  not  show  that  they  received  the 
trunk  from  the  railway  company.  We  think 
that  when  the  defendant  Taylor  pointed  oat 
the  trunk  and  ddivered  to  the  station  agent 
the  check  therefor,  and  the  station  agent  took 
the  check  and  removed  the  duplicate  check 
from  the  trunk,  such  acta  constitated  a  de- 
livery to  the  defendant  Taylor.  The  evidence 
tends  to  show  that  the  defmdants  acted  In 
concert  with  the  common  design  to  receive  the 
trunk  with  its  contents.  In  that  respect  it 
was  a  question  for  the  ixuy  as  to  whether  or 
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not  the  defendant  Walker  was  aiding  ana 
abetting  the  defendant  Taylor  In  the  commis- 
sion of  the  offense.  In  our  opinion  tbe  evl- 
doice  on  the  part  of  the  state.  If  credited,  as 
It  was,  was  amply  sufficient  to  sustain  the 
conviction. 

Finding  no  error  In  the  record  requiring  a 
lerersal,  the  judgment  Is  affirmed. 

ABMSXBOMG  and  IIATSON.JJ.,  concur. 


MeCONNELL  v.  STATE.     (No.  A-3274.> 

(Oriffiinal  Court  of  Appeals  of  Oklahoma. 

Jan.  27,  1919.    Beh«aring  Denied 

May  10,  1921.) 

(Byllalm*  (y  the  Court.) 

1.  WHaaasas  «=»305(l)  —  Incrimlnatlna  wl- 
denee;   right  to  tllenoe:  watvar. 

Bni  of  Blefats,  i  21,  of  the  Conaatnoon, 
liroTidlng,  '^o  jiwrson  ihall  he  compelled  to 
Cif«  evidence  whldi  will  tend  to  incriminate 
him,  except  aa  in  this  Constitation  specifically 
provided,"  aimply  protects  each  person  in  the 
right  of  silence.  It  does  not  mean  that  he  shall 
not  be  allowed  or  permitted  to  give  testimony 
which  may  tend  to  incriminate  him.  The  right 
of  silence  is  one  whidt  may  be  waived,  either 
by  agreement  or  by  the  voluntary  act  ot  the 
witness,  and  is  waived  if  tlie  right  la  not  as- 
serted in  apt  time. 

2.  Crlmlaal  law  <8=342— lacrimlaatoiy  •vldeaoe; 
right  to  silence. 

Before  any  person  can  secure  immnnlty  un- 
der section  27  of  the  Bill  of  Rights  of  our  Con- 
stitution on  account  of  incriminatory  evidence, 
given  by  him,  as  a  witness,  for  the  state,  such 
witness  must  have  testified  under  an  agreement 
made  with  the  prosecuting  attorney,  approved 
by  the  court,  or  sudi  witneas  must  liave  claimed 
the  privilege  of  silence,  which  was  by  the  court 
denied  and  such  witness  must  have  l>een  com- 
pelled by  the  court  to  so  testify. 

3.  Criminal  law  «=3lOOI  —  Sentence;   stay  of 
execution;  validity. 

Under  Procedure  Criminal  (section  5970, 
Rev.  Laws  1910)  providing,  "No  Judge,  court 
or  officer  other  than  the  Governor  can  reprieve 
or  SQSPend  the  execution  of  a  judgment  of  death 
*  *  *  unless  a  writ  of  error  is  allowed  and 
taken,"  a  reprieve  can  only  be  granted  by  the 
Governor  pending  the  perfecting  of  an  appeal 
in  the  case,  and  an  order  of  the  court  staying 
the  execution  ot  the  judgment  of  death  indefi- 
nitely, entered  after  the  term  in  which  the 
judgment  was  rendered,  is  without  authority  of 
law,  and  la  therefore  a  nullity. 

4.  Criminal   law   «=>|  1 84— Reduction   of  aan* 
tenee;   power  of  Court  of  Appeals. 

Under  Procedure  Criminal  (section  fl(X)3, 
Xtev.  Laws  1910),  this  court  in  tbe  furtherance 
eS  justice  has  tiie  power  to  modify  any  judg- 
Dt  amealeA  from  by  reducing  the  sentence. 


S.  Criminal  law  «9l  184— Power  of  Conrt  of 
Appeals;   modification  of  aentoaee. 

The  power  of  this  court  to  modify  a  judg- 
ment inflicting  the  death  penalty  for  murder  to 
imprisonment  for  life  at  hard  labor,  when  deem- 
ed proper  in  the  furtherance  of  justice,  is  not 
the  power  to  commute  by  the  chef  executive  of 
the  state.  Tbe  judicial  power  to  modify  a  judg- 
ment and  the  executive  power  to  i>ardon  or  com- 
mute are  wholly  distinct  in  their  nature.  The 
one  is  an  award  of  justice.  The  other  la  an  act 
of  grace. 


6.  Criminal  law  i 
of  sentence. 


>.l  1 84— Appeal;   modllleatioa 


Plalntiir  fat  error  upon  a  plea  of  guilty  was 
sentenced  to  sulfer  death.  The  record  shows 
that  on  September  8, 1917,  he  was  arraigned  on 
an  information  filed  August  2(ith,  charging 
murder,  alleged  to  have  been  committed  on  Au- 
gust 22,  1917,  and  pleaded  not  guilty.  Upon 
proper  showing  that  he  was  a  poor  person,  the 
court  appointed  counsel  to  defend  him.  Sep- 
tember 22d,  he  filed  petition  for  a  change  of 
venue.  October  Ist,  the  court  denied  a  dtange 
of  venue,  also  his  motion  for  a  continuance,  and 
called  the  case  for  trial,  whereupon  plaintUt  in 
error  withdrew  his  plea  of  not  guilty  and  en- 
tered a  plea  of  guilty.  The  court  on  October 
18,  1917,  rendered  judgment  and  sentence  of 
death.  During  the  interim  plalntifr  in  error, 
without  notice  to  his  counsel,  was  used  as  a 
witness  for  the  state  on  the  trial  of  his  code- 
fendant.  After  judgment,  plaintiff  in  error  filed 
motion  for  a  new  trial  and  for  leave  to  with- 
draw his  plea  of  guilty.  The  following  term 
the  court  made  an  order  suspending  Indefinitely 
the  ezecuti<»  of  the  death  warrant  Plaintiff 
in  error  prays  that  «n  the  alleged  errors  and 
in  furtherance  of  justice  the  sentence  be  modi- 
fied to  imprisonment  for  life;  the  Attorney 
General  agrees  that  such  modification  should  be 
mad&  Held  that,  upon  a  full  consideration  of 
the  record  and  the  irregularities  complained  of, 
the  court  Is  of  opinion  that  in  furtlierance  of 
justice  the  judgment  and  sentence  of  death  by 
electrocution  should  be  modified  to  imprison- 
ment for  life  at  hard  labor,  and,  as  so  modified, 
affirmed. 

Appeal  from  District  Conrt,  Lincoln  Oonn- 
ty;  Chas.  B.  Wilson,  Judge. 

QulUie  McConnell  was  convicted  of  murder, 
and  appeals.    Modified  and  affirmed. 

Roecoe  Cox,  of  Ctiandler,  fOr  plalntifC  la 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 


ARMSTRONG.  3.  This  appeal  la  from  a 
judgment  rendered  on  a  plea  of  guilty  to  a 
charge  of  murder  under  which  plaintiff  In 
error,  Quillle  McConnell,  was  sentenced  to 
suffer  the  punishment  of  death  by  dectrocu- 
tlon. 

Errors  are  assigned  upon  orders  overruling 
motions  for  continuance,  for  change  of  venue, 
and  for  a  new  trial;   also,  upon  various  or- 
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den  ot  13m  court  setting  and  resetting  the  ^ 
date  of  execution. 

It  appears  from  the  record  that  plaintiff 
In  error,  Quillie  McGonnell,  and  Noah  Bar- 
nard, were  by  information  filed  in  the  dis- 
trict court  of  Lilncoln  county  on  the  25th  day 
of  August,  1917,  charged  with  the  crime  of 
murder  alleged  to  have  been  committed  in 
said  county  on  the  22d  day  of  August,  1917, 
by  shooting  one  George  K  Arnold  with  a 
pistol. 

•  On  September  3, 1917,  plaintiff  in  error  was 
arraigned  and  pleaded  not  guilty.  Septem- 
ber 22d,  plaintiff  Ip  error  filed  his  verified 
application  for  a  change  of  venue  on  the 
ground  that  the  prejudice  existing  in  this 
county  against  affiant  is  such  that  he  has  at 
various  times  been  In  danger  of  losing  his 
life  at  the  bands  of  the  citizens  of  said  coun- 
ty; that,  because  of  said  prejudice  against 
affiant,  he  believes  and  alleges  that  a  fair 
and  impartial  trial  cannot  be  had  by  affiant 
in  said  county,  which  application  was  sup- 
ported by  six  corroborating  affiants. 

October  1,  1917,  the  county  attorney  filed 
about  75  controverting  affidavits  to  the  ef- 
fect that  there  does  not  exist  any  well-defined 
or  expressed  prejudice  generally  throughout 
the  county  against  the  defendant,  Quillie  Mc- 
Connell,  that  would  prevent  him  from  se- 
curing a  fair  and  impartial  trial  in  said  coun- 
ty, and  that  at  no  time  during  the  pendency 
of  this  prosecution  has  the  defendant  been  in 
danger  of  losing  hl|8  life  at  the  hands  of  the 
citizens  of  said  county. 

On  the  issue  thus  Joined,  the  state  called  as 
witnesses  each  of  plaintiff  In  error's  support- 
ing affiants.  Thereupon  counsel  for  plaintiff 
ih  error  stated  that  the  defendant  demanded 
an  opportunity  to  examine  the  affiants  wlio 
made  counter  affidavits  for  the  state  for  the 
purpose  of  showing  that  these  affiants  believe 
the  defendant  is  guilty,  which  request  was 
refused,  and  the  court  denied  the  petition 
for  a  change  of  venue  and  allowed  an  excep- 
tion. 

Whereupon  plaintiff  in  error  filed  a  motion 
for  continuance  on  the  ground: 

"That  said  defendant  was  at  the  time  of  his 
arrest  unable  and  has  at  all  times  since  been 
unable  of  his  own  means  to  employ  an  attorney, 
and  that  an  attorney  was  appointed  by  the  court 
to  defend  him;  that,  since  said  defendant  has 
had  the  benefit  of  counsel,  said  counsel  has  been 
engaged  in  pTOCuring  a  change  of  venue  for 
the  trial  of  said  cause,  and  for  this  reason,  and 
for  the  reason  that  snch  a  short  time  has  elaps- 
ed said  defendant's  counsel  has  been  unable  to 
properly  prepare  for  the  defense  of  this  de- 
fendant" 

In  support  of  the  motion,  Roscoe  Cox  was 
sworn  and  stated: 

"That  it  has  been  less  than  a  month  since  I 
was  appointed  to  defend  this  affiant;  that  I 
am  yonng  in  the  practice  of  law;  that  I  have 
never  engaged  in  the  criminal  practice,  and  have 


never  had  a  capital  case;  tihat  I  have  by  the 
force  of  drcamstances  been  compelled  to  look 
after  the  practice  of  a  partner  who  has  gone 
to  war  and  also  the  practice  of  another  attorney 
who  is  going  to  war;  that  it  would  require  all 
my  time  and  perhaps  more  from  the  time  I  was, 
appointed  to  properly  prepare  the  defense  in 
this  case ;  that  I  don't  think  at  this  time  that  I 
am  prepared  to  make  a  proper  defense  for  the 
defendant;  that  I  could  prepare  a  proper  de- 
fense if  given  additional  time. 

"The  Court:  Motion  for  continuance  over- 
ruled.    Exception  allowed." 

llierenpon  the  case  was  called  for  trial. 

"Mr.  Cox:  The  defendant  wishes  at  this  time 
to  withdraw  his  plea  of  not  guilty  and  enter  a 
plea  of  guilty,  and  I  will  say  that  in  this  con- 
nection that  the  only  way  that  the  defendant 
could  protect  his  rights  and  make  a  consistent 
fight,  in  the  first  instance  was  to  appeal  to  the 
court  for  a  change  of  venue,  and  a  continuance 
of  his  cause,  and  that  matter  should  not  be  con- 
sidered against  htm  but  should  rather  be  con- 
sidered in  his  favor. 

"The  Court:  You  have  heard,  Mr.  McConnell, 
what  your  attorney  has  said  in  refer<9ice  to 
your  plea.  Is  it  your  wish  at  this  time  to  with- 
draw your  plea  of  not  guilty  and  enter  a  plea  of 
guilty? 

"McConnell:  Tea,  sir. 

"The  Court:  You  do  this  after  a  full  con- 
sideration of  your  case  and  after  consnltation 
with  Mr.  Coi,  do  you? 

"McConnell:  Yes,  sir. 

"The  Court:  And  fully  onderstand  the  na- 
tare  of  your  plea? 

"McConnell:  Yes,  sir. 

"The  Court:  Let  the  plea  of  not  guilty  be 
withdrawn  and  the  plea  of  guilty  be  entered, 
and  let  defendant  be  taken  back.  A  later  day 
will  be  fixed  for  the  judgment  and  sentence  of 
the  court." 

October  18,  1917,  the  court  rendered  Judg- 
ment and  sentenced  plaintiff  in  error  "to  suf- 
fer death  by  electrocution  at  the  state  peni- 
tentiary at  McAlester,  on  the  14th  day  of 
December,  1917."  and  remanded  plaintiff  in 
error  to  the  custody  of  the  sheriff.  And  on 
the  saine  day,  defendant  being  present  in  i)er- 
son  and  by  bis  attorney,  the  following  pro- 
ceedings were  had: 

"The  Court:  Mr.  McConndl,  stand  up.  I 
have  sentenced  you  for  the  crime  for  which  you 
have  been  convicted  to  death,  the  sentence  to  be 
executed  on  the  14th  day  of  December,  1917.  I 
see  fit  to  change  that  date  from  December  14 
to  December  28,  1917,  and  you  will  be  sentenced 
to  be  executed  by  the  warden  of  the  penitentiary 
at  McAlester  on  the  28th  day  of  December, 
1917. 

"McConnell:  What  difference  does  it  make?" 

November  19,  1917,  a  motioa  for  new  trial. 
including  application  for  leave  to  withdraw 
plea  of  guilty,  was  filed  in  part  as  follows: 

"That  said  defendant  was  surprised  at  the 
sentence  of  the  court.  That,  relying  upon  an 
almost  unbroken  line  of  precedent,  defendant  ex- 
pected a  lite  sentence  upon  his  plea  of  guilty. 

"That  after  defendant's  plea  of  guilty  was  r*- 
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ceived  and  before  sentence  and  while  in  castod; 
of  the  law,  he  waa  taken  into  court  and  required 
to  give  testimony  in  the  trial  of  the  man  who 
was  diarged  jointly  with  this  defendant  in  the 
commission  of  the  crime  with  which  he  was 
charged  and  tor  which  he  was  sentenced.  That 
defendant  was  brought  into  court  and  required 
to  testify  in  said  cause,  without  notice  to  his 
counsel  that  defendant's  counsel  was  not  in- 
formed and  did  not  know  that  defendant  was 
going  to  be  required  to  give  testimony  in  said 
cause,  and  said  counsel  was  not  present  in  court 
when  defendant  waa  required  to  so  testify. 
ntat  defendant  was  required  and  did  so  testify 
without  being  informed  of  his  constitutional 
tights.  That  defendant  was  examined  and 
cross-examined  by  the  state  and  by  the  attor- 
neys for  defendant's  alleged  accomplice,  and  the 
testimony  thus  elicited  was  unfair  and  preju- 
dicial to  defendant.  In  that  it  was  heard  and  re- 
ceived by  the  court  that  later  sentenced  said 
defendant.  That  defendant  was  ignorant  of  his 
rights  and  had  no  opportunity  to  be  informed 
thereof  and  did  not  know  that  defendant  had 
so  testified  until  more  than  three  days  after 
the  sentence  of  said  defendant. 

"That  the  action  of  the  trial  court,  in  refusing 
a  change  of  venue  for  the  trial  of  defendant's 
cause,  placed  defendant  in  the  position  where  he 
had  to  plead  gnil^  or  procMd  to  trial  in  a 
county  hosUIe  to  him  and  before  a  prejudiced 

juiy." 

It  furtber  appears  from  the  record  that  tbe 
ooart  made  tbe  following  order: 

"Stay  of  Bzecntion. 

"Now  on  this  14th  day  of  Jannary,  1918, 
oomea  on  the  hearing  of  defendant  above  for  a 
stay  of  the  execution  of  the  sentence  pronounc- 
ed upon  the  above  defendant,  Quillie  McCJonnell, 
in  the  above-entitled  case,  and  the  court  having 
heard  the  evidence  produced,  and  being  fully  ad- 
vised in  the  premises,  finds  notice  of  appeal  has 
been  given  to  the  county  attorney  and  filed  with 
the  clerk,  and  that  said  execution  should  be 
stayed  pending  the  appeal  of  said  defendant, 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  execution  of  the  sentence  of  death 
pronoimced  against  the  defendant  above  in  the 
above-entitled  case  be  stayed  pending  the  appeal 
of  said  defendant,  and  that  the  derk  of  said 
court  notify  the  warden  of  the  state  penitm- 
tiary  at  McAlester,  Okl.,  that  said  execution  has 
been  stayed. 

"Chas.  B.  .Wilson,  Jr.,    District  Judge." 

From  the  records  In  the  office  of  tbe  Got- 
cmor,  it  appears  that  on  December  19,  1917, 
the  Governor  issued  an  order  staying  tbe  ex- 
ecution of  the  plaintiff  In  error  until  January 
25,  1918.  On  January  19, 1918,  tbe  Governor 
made  another  order  staying  the  execution  un- 
til iMarch  1,  1918,  and  on  February  23,  1918, 
the  Ctovernor  issued  another  <n:der  staying 
the  ezecation  until  April  26, 1918.  On  Bfarch 
1,  1918,  an  appeal  was  perfected  by  filing  In 
this  conrt  a  i)etition  in  error  with  case-made, 
and  an  order  was  entered  by  this  conrt  sns- 
.  pending  and  staying  the  execution  of  the 
deatb  warrant  until  the  appeal  would  be  de- 


termined, and  nnta  the  farther  order  of  this 
court 

[1,  2]  It  is  urged  on  behalf  of  the  plaintiff 
in  error  that  the  state  in  calling  him  as  a 
witness  before  tbe  ooart  pronounced  judg- 
ment and  sentence  on  his  plea  of  guilty, 
thereby  granted  him  Immnnity  from  further 
prosecutidn  and  punishment  tor  the  crime 
diarged  in  the  information. 

BUI  of  Bights,  I  21,  provides: 

"No  person  shall  be  compelled  to  give  evi- 
dence which  will  tend  to  incriminate  him,  ex- 
cept as  in  this  Constitntion  specifically  pro- 
vided." 

And  BUI  of  Bights,  i  27,  provides: 

"Any  person  having  knowledge  or  possession 
of  facts  that  tend  to  establish  the  guilt  of  any 
other  person  or  corporation  charged  with  an 
offense  against  the  laws  of  the  state,  shall  not 
be  excused  from  giving  testimony  or  producing 
evidence,  when  legally  caUed  upon  so  to  do,  on 
the  ground  that  it  may  tend  to  incriminate  him 
nnder  the  laws  of  the  state;  but  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transac- 
tion, matter,  or  thing  concerning  which  he  may 
so  testify  or  produce  evidence." 

Our  Procedure  <Mmlnal  (section  6879)  pro- 
Tides: 

"When  two  or  more  persons  are  included  In 
the  same  indictment  or  information,  the  court 
may,  at  any  time  before  the  defendants  have 
gone  into  their  defense,  on  the  application  of 
the  county  attorney,  direct  any  defendant  to  be 
discharged  from  the  indictment  or  information, 
that  he  may  be  compeUed  to  be  a  witness  for 
the  state." 

There  Is  nothing  In  the  record  before  ns 
tending  to  show  that  plaintiff  In  error  was 
not  a  voluntary  witness  tor  tbe  state  on  the 
trial  of  his  codefendant. 

In  the  case  of  Scribner  t.  State,  9  OkL  Or. 
466,  132  Pac.  983,  Ann.  Gas.  1915B,  381,  the 
foregoing  constitutional  provisions  were  con- 
strued by  this  court,  and  it  was  held  that 
section  21  of  the  Bill  of  Bights  "simply  pro- 
tects each  person  in  the  right  of  silence.  It 
does  not  mean  that  he  shall  not  be  allowed  or 
permitted  to  give  testimony  which  may  tend 
to  Incriminate  blm.  The  right  of  sUence  is 
one  which  may  be  waived,  either  by  contract 
or  by  the  voluntary  act  of  the  witness,  and  is 
waived  it  the  ri^t  is  not  asserted  in  apt 
time."    And  that— 

"Before  any  person  can  secure  immunity  un- 
der section  27  of  the  BUI  of  Rights,  on  account 
of  incriminatory  eTidence,  given  by  him  as  a 
witness  before  a  grand  jury  or  in  any  court, 
such  witness  must  have  testified  nnder  an  agree- 
ment made  with  the  prosecuting  attorney,  ap- 
proved by  the  court,  or  such  witness  must  have 
claimed  the  privUege  of  sUence,  which  was  by 
the  conrt  denied,  and  such  witness  must  have 
been  compeUed  by  the  court  to  so  testify." 

If  It  were  shown  by  the  record  (bat  plain- 
tiff  in  error  was  not  a  voluntary  witness  tor 
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the  state,  tbe  point  raised  would  be  properly 
presented,  nie  record  does  not  disclose  any 
of  tbe  facts  connected  with  the  homicide,  and 
DO  appeal  was  taken  by  the  codefendant 
from  the  judgment  of  conviction  against  bim ; 
therefore  there  Is  nothing  before  this  court 
showing  the  drcnmstances  under  whldi 
plalntur  In  error  testified  as  a  witness  for  the 
state.  However,  It  Is  manifestly  apparent 
tbat  in  common  fairness  to  plaintiff  In  error, 
who  It  appears  Is  a  boy  about  eighteen  years 
oit  age,  his  counsel  should  have  been  notified 
that  the  state  intended  to  use  him  as  a  wit- 
ness on  the  trial  of  his  codefendant,  and  be 
should  have  had  the  benefit  of  consulting  his 
counsel  before  being  called  as  such  witness. 
In  this  connection,  we  must  confess  that  we 
know  of  no  precedent  In  American  criminal 
Jurisprudence,  where  a  defendant  In  a  mur- 
der case  voluntarily  testified  as  a  witness  for 
the  state  against  a  codefendant,  that  be  was 
afterwards  sentenced  to  suffer  tbe  extreme 
poialty  of  the  law. 

It  Is  also  urged  that  the  order  of  tbe  trial 
court  entered  January  14,  1918,  suspending 
Indefinitely  the  execution  of  the  judgment 
and  sentence,  was  in  effect  a  setting  aside  of 
the  judgment  and  sentence. 

The  general  power  of  a  court  to  reconsid- 
er its  judgment  and  sentence  and  reverse,  va- 
cate, or  modify  it  at  any  time  during  the 
term  In  wblcb  It  was  rendered,  or  to  increase 
or  diminish  the  sentence  which  It  has  Impost 
ed,  where  th^e  original  sentence  has  not  been 
executed,  or  put  Into  operation,  is  undenia- 
ble. This  power  is  inherent  In  all  courts  of 
record.  Rupert  v.  State,  9  OkL  Or.  226,  181 
Paa  713,  45  L.  B.  A.  (N.  S.)  60. 

[3]  It  appears  from  the  record  that  the 
order  was  not  made  during  the  term  in  which 
the  judgment  was  rendered.  Our  Procedure 
Criminal  (section  6870,  Rev.  Laws)  provides 
that— 

"No  judce,  eonrt  or  officer  other  than  the  Gov- 
ernor can  reprieve  or  ■uq>end  the  execution  of 
a  judgment  of  death,  except  the  sheriff,  •  •  • 
unless  a  writ  of  error  is  allowed  and  taken." 

Under  this  provision  an  order  of  the  court 
or  trial  judge  staying  the  execution  of  a 
judgment  of  death,  entered  after  the  term 
in  whi£h  tbe  judgmoit  was  rendered,  is  with- 
out authority  of  law  and  Is  therefore  a  null- 
ity. 

See  Opinion  of  the  Judges,  3  Okl.  Gr.  31S, 
105  Pae.  684. 

It  is  also  urged  that  the  trial  court  abased 
its  discretion  in  refusing  to  permit  the  plain- 
tiff in  error  to  withdraw  his  plea  of  guilty. 

Our  Procedure  Criminal  (section  5804,  Rer. 
Iaws)  provides  that — 

"Hie  court  may,  at  any  time  before  judgment, 
upon  a  plea  of  guilty,  permit  it  to  be  withdrawn, 
and  a  plea  of  not  guilty  substituted." 

In  Jenkins  v.  States  6  OkL  Or.  616, 120  Paa 
29S»  UiaMld: 


'^n  respect  to  die  question  of  discretion, 
courts  have  distinguished  between  the  higher 
and  lower  grades  of  crims,  and  construing  this 
section  of  the  statute  in  a  felony  case,  and  es- 
pecially in  a  capital  case,  if  the  defendant  has 
entered  a  plea  of  guilty  without  the  benefit  of 
counsel  or  was  influenced  to  enter  sudi  plea,  ^ 
either  by  his  counsel,  or  by  the  prosecution,  or 
by  act  of  the  court,  he  should  be  accorded  the 
right  of  trial  by  jury,  by  permitting  him  at  any 
time  before  judgment  to  withdraw  bis  plea 
of  guilty  and  sabstitute  therefor  a  plea  of  not 
guilty.  In  such  cases  the  refusal  of  a  trial  court 
to  permit  this  to  be  done  would  be  considered  an 
abuse  of  judicial  discretion." 

It  is  also  urged  that  it  was  an  abuse  of 
discretion  for  the  court  to  neglect,  before 
pronouncing  judgment  and  sentence,  to  take 
the  testimony  as  provided  by  section  5954, 
Procedure  Criminal,  which  provides  that — 

"After  a  plea  or  verdict  of  guilty  in  a  case 
where  the  extent  of  the  punishment  is  left  to 
the  court,  the  court,  upon  tbe  suggestion  of 
either  party  that  there  are  circumstances  which 
may  t>e  properly  taken  into  view,  either  in  ag- 
gTavation  or  mitigation  of  the  punishment,  may 
in  its  discretion  hear  the  same  summarily  at  a 
specified  time  and  upon  such  notice  to  the  ad- 
verse party  as  it  may  direct" 

It  does  not  appear  from  the  record  that  any 
suggestion  or  request  was  made  under  tbe 
statute. 

[4]  EMnally,  counsel  for  the  defendant  con- 
tends that  if  this  court  finds  that  Immunity 
was  not  granted,  or  the  judgment  and  sen- 
tence vacated,  that  at  least  the  judgment  and 
sentence  should  in  furtherance  of  justice  be 
modified  to  imprisonment  for  life  under  the 
power  granted  by  Procedure  (Trlmlnal  (sec- 
tion 6008,  Rev.  Laws)  providing: 

"The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  may. 
If  necessary  or  proper,  order  a  new  triaL" 

I 

And  the  Attorney  General  oonsents  to  saCh 
modification. 

Upon  a  painstaking  examination  of  the  rec- 
ord, we  are  inclined  to  think  that,  without 
tbe  power  given  under  the  statute  to  modify 
the  judgment  and  sentence,  we  would  be  con- 
strained to  reverse  tbe  judgment  and  remand 
it  for  a  new  triaL 

In  the  case  of  Fritz  v.  State,  8  OkL  Cr.  342. 
128  Pac.  170,  it  U  said: 

"The  power  of  this  court  to  modify  a  Judg- 
ment inflicting  the  death  penalty  for  murder  to 
imprisonment  for  life  at  hard  labor,  when  deem- 
ed proper  in  the  furtherance  of  justice,  is  In  no 
sense  the  power  of  commutation  of  the  sentence 
of  the  lower  court.  Commutation  can  he  grant- 
ed only  by  the  chief  executive  of  the  state,  and 
is  granted  as  a  matter  of  clemency.  The  judi- 
cial power  to  modify  a  judgment  and  sentence 
and  the  executive  power  to  pardon,  parole,  or 
commute  are  wholly  distinct  in  their  nature. 
The  one  is  an  award  of  Justice,  and  the  other 
is  an  act  of  grace.  Commutation  is  a  matter  of 
discretion,  and  may  be  refused.  Justice  is  im- 
perativ«k  and  must  not  be  denied.    The  tact 
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that  the  Qovfenior  hu  fli*  power  to  commnte 
does  not  abridge  the  defendant's  right  to  api>eal 
to  this  conrt  for  relief." 

[i,  I]  Under  tbe  prorlalona  of  onr  Proce- 
dure'Criminal,  It  la  the  duty  of  thla  court  to 
review  the  record,  and  In  a  proper  case.  If 
necessary,  In  the  furtherance  of  justice,  modi- 
fy the  Judgment 

For  the  rensons  stated,  we  think  that  this 
Is  a  proper  cose  to  exercise  the  power  of  the 
court,  and  that  the  Judgment  and  sentence  of 
death  by  electrocution  should  be  modiiled  to 
imprisonment  for  life  at  hard  labor. 

The  Judgment  of  the  district  court  of  Lin- 
coln county  is  therefore  modified  to  the  ex- 
tent tliat  the  sentence  will  be  changed  from 
the  infliction  of  the  death  penalty  to  that  of 
imprisonment  in  the  state  penitentiary  at 
bard  labor  for  life,  and  as  thus  modified  the 
judgment  is  affirmed. 

DOTLE],  P.  J.,  and  MATSON.J,  ooncor. 


ROGERS  V.  STATE.    (No.  A-3550.) 

(Criminal  Court  of  Appeals  of  Olilahoma.    Jan. 

27,  1921.    Rehearing  Denied  May 

10,  1921.) 

(Bi/lUibut  by  the  Court.) 

1.  Intoxleatlng  liquors  «=»236 (5)— Possession 
of  excessive  quantity  of  liquor  presumed  for 
Illegal  purpose. 

In  this  state,  where  a  person  baa  concealed 
and  has  in  his  possession  an  excessive  quantity 
of  intoxicating  Hqnor,  a  presnmptlon  arises 
that  it  is  kept  for  an  Ulegal  purpose. 

2.  Intoxleatlng  liquors  «=>236(5)— Where  pos- 
sessor of  liquor  makes  no  claim  that  It  Is  held 
for  legitimate  purpose,  prssumptloa  of  Illegal 
purpose  strengthened. 

Where  liquor  is  found  concealed  on  the 
premises  of  the  accused  in  his  presence,  and  no 
claim  is  made  by  him  that  it  is  being  kept  for 
legitimate  purposes,  the  presumption  that  it  is 
kept  for  an  illegal  pnrpoae  is  strengthened. 

3.  Intoxicating  liquors  «=>236(5)— Attempt  to 
bribe  offloers  creates  presumption  that  liquor 
was  kept  lor  Illegal  purpose. 

Under  such  drcnmstances,  where  ah  at- 
tempt is  made  by  the  accused  to  suppress  a 
prosecution  for  the  offense  of  having  posses- 
sion of  liquor  for  illegal  purposes,  and  be  of- 
fers to  pay  a  sum  of  money  to  the  arresting 
officers  to  permit  him  to  escape,  a  further  pre- 
sumption is  crested  that  the  liquor  is  being 
kept  for  an  illegal  purpose. 

4.  Criminal  law  <6=>l  173(2)— Failure  to  In- 
struct as  to  unlawful  Intent  In  keeping  liq- 
uor held  not  reversible  error. 

Where  such  presumptions  obtain  and  where 
the  accused  offers  no  testimony  indicating  a 
lawful   possession  of  intoxicating  liquor,  it  is 


not  reversible  error  for  the  trial  court  to  fafl 
to  instruct  the  Jury  upon  the  qnestion  of  un- 
lawful intent. 

Appeal  from  County  Court,  (3arter  County; 
Thomas  W.  Champion,  Judge. 

R.  h.  Bogers  was  convicted  of  having  un- 
lawful possession  of  intoxicating  liquor,  and 
be  aK>eals.    Affirmed. 

Sigler  tc  Jackson,  of  Ardmore,  for  plaintlfl 
In  error. 

S.  P.  rreeliug,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

B£:SSET,  J.  On  AprU  9,  1919,  plaintlfC  in 
error,  R.  L.  Rogers,  was  tried  and  convicted 
in  the  county  court  of  C!arter  county,  Okl.,  of 
the  crime  of  Imving  unlawful  possession  of 
intoxicating  liquor,  and  his  punishment  was 
assessed  at  30  days  in  Jail  and  a  fine  of  |100. 

In  this  case  no  testimony  was  Introduced 
on  the  part  of  the  plaintiff  in  error.  The 
testimony  on  the  part  of  the  state  was  to  the 
effect  that  the  plaintiff  in  error  liad  on  bla 
premises  a  garage  with  a  concrete  floor  laid 
in  squares,  that  one  of  these  squares  of  con- 
crete was  so  constructed  that  it  could  be  lift- 
ed up  and  removed,  and  that  underneath 
this  square  was  an  excavation  containing  120 
quarts  of  wlilsky.  The  officers  who  found 
this  whisky  so  concealed  testified  that  the 
plaintiff  in  error,  upon  Its  discovery  in  his 
presence,  offered  to  pay  them  all  of  the  money 
he  had  at  that  time,  |130,  to  suppress  the 
charge.  At  that  time  he  miade  no  denial  that 
the  liquor  belonged  to  him,  and  made  no  ex- 
planation as  to  why  such  a  large  quantity 
was  stored  upon  his  premises. 

[1]  There  Is  a  presumption  in  this  state 
that,  where  a  person  has  in  his  possession 
such  a  large  quantity  of  Intoxicating  liquor, 
he  has  it  for  an  illegal  purpose.  Sess.  Laws 
1913,  p.  4& 

[2]  Such  presumption  is  strengthened  where 
the  liquor  is  discovered  in  the  presence  of  tlie 
accused,  and  no  claim  is  made  that  it  is  for  a 
lawful  purpose.  lAwson  on  Presumptive  £M- 
dence,  628. 

[3]  Under  such  circumstances,  where  an 
attempt  is  made  to  suppress  tlie  accusation 
and  permit  the  accused  to  escape,  it  creates 
another  presumption  that  the  liquor  is  kept 
for  illegal  purposes.  Lawson  on  Presumptive 
Bvldence,  366;  State  v.  Crowder,  41  Kan.  101, 
21  Pac.  208;  State  v.  Case,  93  N.  O.  545,  63 
Am.  R.  471;    Fanning  v.  State,  14  Mo.  386. 

[4]  Plaintiff  in  error  urges  In  his  brief  that 
the  trial  court  erred  in  tailing  to  instruct  the 
Jury  upon  the  question  of  unlawful  intent. 
The  Attorney  General  in  his  brief  admits  that 
the  court  should  have  submitted  such  an  in- 
struction as  requested,  but,  in  view  of  all  the 
testimony  in  this  case,  considered  with  the 
presumptions  of  law  and  fact  necessarily  de- 
duced therefrom,  and  without  any  explana- 
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tlon  on  the  part  of  the  plaintiff  In  error  as  to 
why  he  had  In  his  possession  so  large  a  quan- 
tity of  whisky,  It  la  the  opinion  of  this  court 
that  the  submitting  of  such  an  instruction 
would  not  have  changed  the  verdict. 

After  an  examination  of  the  entire  record, 
we  conclude  that  there  was  no  miscarriage 
of  Justice,  and  that  the  error.  If  Indeed  there 
was  error,  was  not  in  violation  of  any  con- 
stitutional or  statutory  right  of  the  plaintiff 
in  error. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

DOYLB,  P,  J.,  and  MATSON,  J.,  concur. 


IRBY  V.  STATE.     (No.  A-3019.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  29,  1920.     Rehearing  Denied 
May  10,  1921.) 

(ByUabus  hv  the  Court.) 

1.  Homicide  <S=>340(4)  —  Where  defendant 
might  have  been  convicted  of  murder,  he  can- 
not  eomplaitt  of  submission  of  manslaughter. 

In  a  prosecution  for  murder,  when  the  court 
submits  the  issue,  and  the  Jury  finds  the  defend- 
ant guilty  of  manslaughter  in  the  first  degree, 
in  a  case  where  the  law  and  the  facts  make  the 
crime  murder,  it  is  an  error  in  the  defendant's 
favor,  of  which  he  has  no  cause  to  complain. 

2.  Criminal  law  ®=3388— Experiments  made  out 
of  conrt  admissible. 

Evidence  of  experiments  made  out  of  court, 
and  not  in  the  presence  of  the  jury,  is  admis- 
sible upon  the  same  principle  that  the  experi- 
ments themselves  may  be  conducted  in  the 
Jury's  presence. 

3.  Criminal  law  «s>736(l)— As  to  experiments, 
similarity  of  olrenmstanoeB  Is  for  court. 

Where  the  competency  of  evidence  of  ex- 
periments depends  upon  similarity  of  circum- 
stances and  conditions,  the  question  is  one  for 
the  conrt  to  determine. 

4.  Criminal  law  «=>388 — Experiments  admissi- 
ble, theugJi  net  made  under  exactly  sams  dr- 
csmstaaoes. 

If  the  evidence  shows  that  the  experiments 
were  made  under  drenmstances  approximately 
similar  to  those  which  surrounded  the  original 
transaction,  and  such  experiments  would  serve 
to  shed  any  light  upon  that  transaction,  it 
would  be  admissible,  although  such  experiments 
might  not  have  been  made  under  exactiy  similar 
conditions  as  attended  the  original  transaction. 
The  results  of  such  experiments  are  not  con- 
clusive, but  are  mere  circumstances  to  be  con- 
sidered with  the  other  evidence  in  the  case,  and 
are  to  be  weighed  and  determined  by  the  Jury. 

6.  Criminal  law  «=3l  155— Court  has  disoratlon 
to  permit  Jury  to  take  articles  to  Jury  room. 
Where  the  jury  in  open  court  request  per- 
mission to  take  with  them  to  the  jury  room,  to 


inspect  dnring  tlidr  deliberatioas,  articles  in- 
troduced in  evidence,  the  granting  or  the  refns- 
al  of  the  request  is  in  the  discretion  of  the  trial 
court,  the  exercise  of  which  will  not  be  re- 
viewed on  appeal  without  an  affirmative  show- 
ing that  the  discretion  was  abased. 

(Additional  ByUabui  by  Biitorial  Staff.) 

6.  Homicide  <8=32S5  (3)— Evidence  held  to  sus- 
tain conviction  of  manslaughter. 
In  a  prosecution  of  a  husband  for  the  mnr- 
der  of  his  wife,  evidence  held  to  sustain  a  con- 
viction of  manslaughter  in  the  first  degree. 

Appeal  from  District  Court,  Tillman  Ocnm- 
ty;  Frank  Mathews,  Jndge. 

Herbert  Irby  was  convicted  of  manslaugh- 
ter In  the  first  degree,  and  appeals.    Afhrmed. 

The  informatlcm  In  this  case  charged  that 
In  Tillman  county,  on  or  about  the  11th  day 
of  July,  1916,  the  defendant,  Herbert  Irby 
did  kill  and.  murder  Ruby  Irby,  Us  vrlfe,  by 
shooting  her  with  a  pistol. 

The  evidence  shows  that  the  defendant  and 
the  deceased  were  married  at  Ardmore  on  the 
23d  day  of  May,  1916.  The  next  day  they  re- 
turned to  the  home  of  her  father.  Rev.  L.  P. 
;'  Morris,  who  was  living  at  Cornish.  After 
staying  there  a  little  more  than  a  week,  the 
defendant  left,  saying  that  he  was  going  to 
Ardmore.  Three  days  later  he  wrote  a  let- 
ter to  his  wife,  saying,  in  effect,  that  he  had 
deserted  her.  In  about  a  week  he  returned 
to  the  home  of  bis  wife's  parents.  After 
staying  there  about  three  weeks,  the  couple 
left  on  a  Sunday  morning  in  June  in  a  cov- 
ered wagon  drawn  by  a  team  of  mules,  the 
property  of  the  father  of  deceased.  They 
drove  to  Grandfield,  Tillman  county,  and 
were  there  about  three  weeks  at  the  time 
Mrs.  Irby  was  shot  A  substantial  statement 
of  the  evidence  is  as  follows: . 

City  Marshal  Sadler,  of  Grandfield,  testi- 
fied: 

"I  was  called  to  the  home  of  Mr.  Hilliard  be- 
tween 8  and  9  o'dock  the  evening  of  the  11th 
day  of  July,  this  year.  I  found  Mrs.  Herbert 
Irby  lying  on  the  ground,  with  her  feet  towards 
the  wagon  between  the  two  wheels.  The  wag- 
on was  fronting  north,  and  stood  in  the  yard  a 
littie  north  and  west  of  the  Hilliard  house. 
It  was  67  feet  from  the  door  of  the  house  to 
the  wagon.  I  picked  up  a  pistol  about  3  feet 
north  of  her,  and  2  or  3  feet  from  her  right 
hand.  It  had  an  empty  shell  in  it,  and  the 
other  chambers  were  empty.  She  died  in  a 
few  minutes;  I  arrested  Herbert  Irby.  He 
said  he  wanted  to  go  to  the  telephone  station 
to  talk  to  some  one  at  Ringling.  When  they 
answered  he  said,  'Is  that  you,  John?  They 
have  me  under  arrest.'  We  went  back  to  EDI- 
liard's.  He  said,  'She  came  out  there  and  step- 
ped up  on  the  brake  beam  and  reached  down 
by  my  side  and  got  the  gun  from  mider  a  quilt 
and  stepped  down  off  the  brake  and  squatted 
down  on  the  ground  and  £hot  herself.'  That 
is  about  his  words.    He  didn't  seem  to  be  ex- 
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cited  at  tke  time.    I  examined  tbe  body  of  the 
deceased,  and  fonsd  ahe  was  shot  on  the  right 
aide  of  the  head,  the  akin  was  broken  under  her 
eye,  and  ahe  had  a  bruiae  above  the  hip." 

Dr.  F.  Rosenberger  testlfled: 

'^  am  a  practicing  physician  at  Orandfield. 
I  examined  Mrs.  Rnby  Irby,  and  found  her  suf- 
fering from  a  gunshot  wound  in  the  head.  The 
point  of  entrance  was  abont  an  inch  above  the 
ear.  Her  heart  was  beating  faintly,  and  she 
died  in  a  few  minutes.  The  apparent  course  of 
the  bullet  was  upward  and  backward.  There 
was  no  powder  burns  anywhere  upon  her  face. 
There  was  a  slight  discoloration  about  the  eye, 
and  a  alight  abrasion  below  the  eye." 

Dr.  Chapman  testlfled: 

"I  am  a  practicing  physician  at  Grandfleld.  I  j 
arrived  at  the  scene  after  Dr.  Rosenberger. 
She  was  still  breathing.  We  picked  her  up  and 
carried  her  into  Mr.  Hilliard's  house.  She 
was  dead  when  we  reached  the  house.  The 
wound  was  about  an  inch  above  the  right  ear.  j 
Tbe  bullet  ranged  upward  and  backward.  There 
was  a  bmise  near  the  right  eye."   '' 

Rev.  Ii.  P.  Morris  testlfled: 

"Ruby  Irby,  the  deceased,  was  my  daughter. 
She  was  17  in  January,  and  was  married  to  the  j- 
defendant  the  23d  day  of  May.    The  next  day  ] 
they  came  to  my  house  and  stayed  there  a  lit-  i 
tie  over  a  week,  and  the  defendant  left,  saying  , 
that  he  was  going  to  hunt  some  work;    three  i 
days  later  she  received  a  letter  from  him.    The 
letter  is  identifled  and  offered,  it  is  in  part  as 
foUows: 

•"JnneT— le. 
"'Dearert  Wife: 

"  'Win  try  in  my  poor  humble  way  to  tell  you 
how  I  feel  this  morning.  Ruby  I  have  done 
you  wrong— and  Qod  knows  I  am  sorry— but  I 
dont  believe  you  really  love  and  trust  me  as 
you  should.  And,  I  have  Just  awakened  out  of 
a  dream,  a  dream  that  causes  me  gret  pain—' 
but  I  truly  believe  we  will  both  be  better  off,  if 
we  never  see  each  other  again. 

"  1  know  now  that  I  do  not  love  yon  as  I 
should  and  I  believe  there  is  another  yon  love 
more  than  yon  do  me.  And  for  these  reasons 
I  am  not  going  to  come  back  or  let  yon  come 
to  me.  Tou  can  get  a  divorce  in  one  year,  on 
the  grounds  of  desertion  and  then  yon  will  be 
free  to  do  as  you  please.  •  •  •  Now  sweet- 
heart for  my  sake  please  do  not  take  it  hard.  I 
have  been  told  by  several  people  that  you  loved 
another  so  I  am  doing  this  for  your  own  sake, 
as  well  as  for  mine.  I  thought  I  loved  you 
when  I  married  you  but  now  I  know  that  I 
dont  I  could  easily  learn  to  love  yon  but  know- 
ing that  you  have  loved  others  before  you  met 
me,  I  had  rather  we  part. 

"  "Now  dont  think  that  I  have  found  some  one 
else  whom  I  love  for  I  haven't.  I  dont  know 
if  I  ever  will  love  any  one.  I  dont  know  what 
tnie  love  is.  And  I  dont  care  if  I  never  know 
and  Ruby  if  our  little  Herbert  is  on  the  road 
go  to  Johnie  and  he  will  give  you  medicine  to 
knock  it.  I  know  you  dont  want  to  have  him 
now,  and  neither  do  I,  so  now  just  as  quick  as 
you  find  out  go  and  get  the  medicine  or  else  get 
your  mother  to  help  yon.  Ruby  if  there  is 
any  thing  yon  want  me  to  know  tell  my  mother 
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and  she  can  get  me  word  some  way— If  you  get 
sick  and  need  some  money  tell  her  and  I  will 
send  it,  but  if  you  dont  want  any  of  these, 
please  do  not  worry  her  for  her  heart  la  near 
enough  broke  with  our  trouble  so  now  I  will 
dose  leaving  it  up  to  God  to  judge  me  and  take 
care  of  us  both  and  forgive  me  if  I  am  not 
doing  right  I  will  aay  Good  bye    Tours 

"  'Herbert 

"  "P.  S.  Ruby  if  you  want  to  you  can  go  on 
and  use  your  own  name  for  I  do  not  ask  you  to 
keep  mine.' 

"Something  like  a  week  after  she  received 
tbe  letter  he  came  back.  They  stayed  there 
until  about  three  weeks  before  her  death.  They 
left  on  a  Sunday  morning;  I  don't  remember 
what  day  of  the  month,  but  it  was  in  June.  1 
let  them  have  a  wagon  and  a  team  of  mules,  and 
they  were  going  to  the  harvest  field  in  Tillman 
county.  I  am  a  minister,  and  at  that  time  I 
was  living  at  Oomish.  I  was  at  Grandfield  the 
next  morning  after  the  tragedy,  and  was  pres- 
ent when  three  cartridges  were  foond  on  tbe 
ground  under  the  wagon  brake." 

Mrs.  O.  L.  HiUIard  testlfled: 

"I  live  with  my  husband  and  four  children  in 
Grandfield.  I  met  the  defendant  and  his  wife 
about  three  weeks  before  her  death.  He  was 
working  in  the  harvest  fields,  and  they  were 
camping  out.  A  few  days  later  they  came  to 
my  home.  She  stayed  with  me  most  of  the 
time,  except  at  nights.  The  defendant  was  out 
in  the  harvest  fields  when  he  was  not  at  my 
house.  The  wagon  was  about  40  or  50  feet 
north  and  west  of  the  house;  the  defendant 
went  out  that  day,  and  came  back  about  1 
o'clock,  and  said  one  of  his  mules  was  sick,  and 
he  had  decided  to  go  home.  He  ate  his  dinner 
and  went  to  the  Davis  lumber  yard.  He 
came  back,  and  asked  his  wife  to  get  his  gun, 
and  she  gave  it  to  him,  and  he  went  over  to  the 
lumber  yard.  When  he  came  back  the  gun  was 
put  in  my  dresser  drawer.  He  asked  his  wife 
for  some  money,  and  she  told  him  that  she  had 
given  it  to  her  little  brother.  He  said.  Tour 
brother  don't  need  it;  when  you  need  any  mon- 
ey I  can  get  it.'  I  noticed  that  he  was  angry. 
She  wanted  to  get  some  peaches,  and  suggested 
that  we  go  over  to  Mr.  Carley.  They  had  an 
orchard.  While  she  was  gone  the  defendant 
came  in  and  asked  me  if  Ruby  had  given  me 
$2.  I  told  him  'No,'  and  he  said  she  told  him 
that  she  bad  given  me  $2,  and  he  said,  'Mrs. 
Hilliard,  you  don't  know  the  trouble  I  have  had; 
you  don't  know  what  I  have  had  to  contend 
with.'  She  came  back  directly  in  a  jolly  good 
humor.  I  asked  her  if  she  told  Herbert  she 
bad  given  me  |2,  and  she  said,  'No;  I  didn't 
tell  him  anything  of  the  kind.'  She  asked  liim 
for  some  money  to  pay  for  the  peaches,  emd  he 
gave  her  a  dime.  I  was  in  the  kitchen,  and 
she  came  back  and  said,  "We  wUl  let  tbe  peaches 
go.'  Later  we  went  over  to  Mr.  Rosenberger  to 
get  some  peaches,  and  wbilfe  we  were  there  she 
said,  'Mrs.  Hilliard,  please  do  not  tell  Herbert 
that  you  had  to  pay  for  those  peaches;  I 
will  get  the  money  some  time,  and  send  it  to 
yon  after  I  get  home.'  After  we  came  bade 
from  Mrs.  Rosenberger  we  went  to  the  wagon. 
The  defendant  was  sitting  on  the  ground.  She 
walked  up  to  him  and  said,  'Sweetheart,  I 
know  where  we  can  get  soma  peaches.'     Be 
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en  the  back  door  step  B  or  10  tntnutes.  Then 
I  went  back  to  the  wagon  and  decided  that  I 
woald  lay  down  up  there  the  rest  of  the  night. 
My  head  was  towards  the  south.  I  saw  my 
wife  and  Mrs.  Hilliard  going  to  get  a  bucket 
of  water.  The  next  time  I  saw  my  wife  she 
was  op  on  the  brake  beam  of  the  wagon.  I 
thought  I  would  wait  until  she  spoke.  She 
reached  over  with  her  left  hand,  her  right  hand 
on  the  bed,  and  she  reached  down  and  got  the 
pistol  and  raised  it  up  and  broke  it.  I  saw 
her  pull  some  shells  out,  and  I  turned  my  head 
to  look  at  the  mules  and  then  I  heard  Uie  re- 
port of  a  gun;  I  jumped  out  of  the  wagon  and 
got  my  wife  op  in  my  arms." 

"By  a  Juror:  That  gun  being  covered  up  and 
•  It  being  dark  in  the  wagon,  where  or  how  did 
your  wife  find  that  gun?  A.  Well,  it  was  not 
dark.  It  was  moonlight  Mr.  Saddler  came. 
I  told  him  how  It  occurred.  We  went  to  the 
telephone  office,  and  I  talked  to  my  brother  at 
Ringling  and  told  him  that  Ruby  had  shot  her- 
self, and  that  I  was  arrested.  I  didn't  make 
the  statement  to  Mr.  Hilliard  that  if  I  had  a 
pistol  I  would  kill  somebody;  I  walked  to  the 
grocery  store  with  Mr.  Hilliard,  and  I  saw  her 
and  a  young  man  coming  up  the  street.  They 
never  looked  at  me,  and  I  walked  on  in  and 
said  to  Mr.  Hilliard,  That  is  a  pretty  nice  Joke.' 
I  never  at  any  time  or  place  stated  to  Mr.  EUl- 
liard  that  I  Intended  to  make  away  with  my 
wife,  and  I  did  not  make  the  statement  that 
Mr.  Bostic  testified  I  made.  I  loved  my  wife, 
and  I  don't  believe  that  there  ever  was  a  man 
in  the  world  who  loved  or  thought  any  more  of 
his  Wife  than  I  did  of  mine." 

Mounts  &  Davis,  of  Frederick,  for  plaintiff 
In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMillan 
and  W.  C  Hall,  Asst  At^&  Gen.,  tor  the 
State. 

DOTLB,  P.  J.  (after  stating  the  facts  as 
above).  This  appeal  is  from  a  judgment  of 
conviction  for  manslaughter  In  the  first  de- 
gree, the  punishment  having  been  assessed  at 
imprisonment  in  the  penitoitiary  for  a  term 
of  four  years.  The  information  Charged  the 
defendant,  Herbert  Irby,  of  having  committed 
the  crime  of  mnrder  by  killing  his  wife. 
Ruby  Irby,  by  shooting  her  with  a  pistol. 
The  theory  of  the  prosecution  appears  to  have 
been  that  the  killing  was  an  assassination. 
The  defendant  sought  an  acquittal  of  the 
charge  against  blm  on  the  ground  that  he 
had  no  connection  whatever  with  the  shoot- 
ing, and  as  a  witness  in  his  own  behalf  tes- 
tified that  his  wife  shot  herself.  One  of  the 
grounds  for  a  new  trial  and  assigned  as  error 
and  now  urged  tor  a  reversal  of  the  judg- 
ment is  that  the  evidence  was  insufficient  to 
establish  his  guilt,  and  this  insistence  called 
for  the  foregoing  extended  synopsis  of  the 
testimony.  It  is  obvious  that  upon  the  evi- 
dence it  was  a  questicm  for  the  Jury  to  de- 
termine as  to  whether  or  not  the  defendant 
shot  Ruby  Irby,  or  whether  the  fatal  shot 
was  seU-inflicted.  Carefully  considering  th« 
whole  testimony  In  the  case,  we  feel  con- 


strained to  say  that  we  bave  seldom  read  a 
record  of  conviction  where  there  was  less 
palliating  circumstances  in  behalf  of  the  de- 
fendant than  this  case  presents.  On  the  con- 
trary, the  defendant's  conduct  from  the  be- 
ginning to  the  end  shows  "a  heart  regardless 
of  social  duty  and  fatally  bent  on  mischief." 

[8]  The  evidence  on  the  part  of  the  state 
discloses  that  the  defendant  deliberately  shot 
and  killed  his  wife^  and  the  physical  facts 
show  that  the  denial  of  the  defendant  is 
wholly  incredible.  However,  it  was  for  the 
Jury  to  Judge  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses. 

[2]  The  next  assignment  is  based  on  ex- 
ertions reserved  to  the  admission  of  evidence 
of  experiments  made  in  regard  to  the  eflTect 
of  powder  fired  from  the  pistol  which  killed 
the  deceased  upon  a  napkin  and  upon  tissue 
paper  at  distances  ranging  from  3  to  10  feet. 
The  undisputed  evidence  was  that  there  was 
no  powder  bums  on  the  head  or  neck  near 
where  the  bullet  entered,  and  this  evidence 
was  admitted  as  tending  to  show  the  distance 
of  the  pistcd  from  the  deceased's  bead  when 
the  fatal  shot  was  fired. 

In  Ruling  Case  Law,  voL  10,  |  189,  It  is 
said: 

"Evidence  of  experiments  made  out  of  court, 
and  not  in  the  presence  of  the  jury,  is  admissi- 
ble upon  the  same  principle  that  the  experi- 
ments themselves  may  be  conducted  in  the 
jury's  presence.  *  *  *  An  expert  in  gunshot 
wounds  who  has  conducted  a  series  of  experi- 
ments with  pistols  of  the  same  caliber  as  that 
with  which  a  homicide  was  committed,  as 
well  as  of  the  pistol  in  question,  as  to  the  na- 
ture and  effect  of  wounds  inflicted  thereby  and 
of  the  manner  in  which  they  are  produced,  may 
be  permitted  to  testify  as  to  the  result  of  such 
experiments,  nor  is  his  testimony  to  be  exclud- 
ed as  ex  parte  and  manufactured  evidence." 

[S,  4]  As  a  general  rule  -an  experiment  in- 
troduced for  the  purpose  of  proving  that  tbe 
alleged  result  is  obtained  by  a  certain  act  or 
operation,  considered  as  existing  in  the  case, 
should  not  be  permitted  unless  the  conditions 
and  circumstances  under  which  the  experi- 
ment is  made  are  similar  to  those  shown  ac- 
tually to  have  existed  in  the  case.  However, 
If  the  evidence  shows  that  the  experiment 
was  made  under  circumstances  similar,  or 
approximately  similar,  to  those  which  sur- 
rounded the  original  transaction,  and  such 
experiment  would  serve  to  shed  any  light 
upon  that  transaction,  it  would  be  admissible, 
although  such  experiment  might  not  have 
been  made  under  exactly  similar  conditions 
as  attended  the  original  transaction.  The 
want  of  exact  similarity  would  not  exclude, 
but  would  go  to  its  weight  with  the  Jury.  1 
Mlchie  on  Homicide,  p.  832,  and  cases  cited. 
Where  the  competency  of  evidence  of  experi- 
ments depend  upon  similarity  of  circumstanc- 
es and  conditions,  the  question  is  one  tor 
the  court  to  determine.  We  are  satisfied  that 
the  court  did  not  err  la  admitting  evldenoe 
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ot  the  experiments  as  tending  to  shed  some 
Ught  on  the  firing  of  the  fatal  shot,  and  Its 
weight  was  for  the  Jnry  to  determine. 

[S]  The  next  assignment  is  that  the  court 
eried  in  i)ermittlng  the  Jury  to  take  with 
them  to  their  room  certain  exhibits.  The  rec- 
ord shows  that  on  request  of  the  Jury  the 
court  permitted  them  to  take  the  cap,  letter, 
and  revolver.  We  have  decided  this  question 
adversely  to  the  defendant's  contention  in  the 
case  of  Hopkins  v.  State,  9  Okl.  Cr.  104,  130 
Pac.  1101,  Ann.  Cas.  1915B,  736,  wherein  it  is 
held: 

"Where  the  Jury  In  open  court  request  per- 
mission to  take  with  them  to  the  Jury  room,  to 
inspect  during  their  deliberations,  articles  ia- 
troduced  in  evidence,  the  granting  or  refusal 
of  the  request  is  within  the  discretion  of  the 
trial  court,  the  ezerdse  of  which  will  not  be  re- 
viewed on  appeal  without  an  affirmatiTe  show- 
ing that  the  discretion  was  abused." 

[1]  The  only  remaining  assignment  is,  "Er- 
ror of  the  court  In  submitting  to  the  Jury  the 
question  of  manslaughter."  The  record  shows 
tliat  the  defendant  reserved  exceptions  to  the 
instructions  submitting  the  issue  of  man- 
slaughter in  the  first  degree.  It  is  contended 
ttut  under  the  evidence  the  defendant  should 
eltlier  have  been  ccmvicted  of  murdw  or  ac- 
quitted, and  tliat  no  instructions  for  man- 
slan^ter  In  the  first  degree  should  have 
been  given.  In  support  of  this  contention  we 
are  dted  by  counsel  for  defendant  to  Leseney 
V.  State.  16  Okl.  Cr.  247,  163  Pac.  958,  In 
which  it  was  held  reversible  error  to  instruct 
on  manslaughter  in  the  first  degree  when  the 
evidence  tended  to  show  that  the  defendant 
was  guilty  of  murder  alone,  and  there  waa 
no  evidence  to  support  the  cliarge  of  man- 
slaughter In  the  first  degree.  In  all  other 
cases  it  has  been  uniformly  lield  by  this  court 
that,  even  If  the  evidence  did  not  warrant  an 
Instruction  for  manslaughter,  it  is  an  error 
in  the  defendant's  favor  of  which  he  has  no 
cause  to  complain.  Under  the  provisions  of 
the  Code  of  Criminal  Procedure — 

"The  jury  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  wliich  he  is  charg- 
ed, or  of  an  attempt  to  commit  the  oSense." 
Section  6923,  Rev.  Laws. 

In  the  case  of  Lytton  v.  State,  12  OkL  Cr. 
204,  153  Pac.  620,  It  la  said: 

"It  is  a  suffident  answer  to  the  contentions 
made  to  say  that  we  think  after  a  careful  sur- 
vey of  the  facts  in  evidence,  that  there  was  no 
element  of  self-defense  in  this  case.  Consider- 
ing the  testimony  of  all  the  witnesses  in  the 
case  excepting  that  of  the  defendant,  there  is 
no  donbt  in  our  minds  that  the  homicide  was  a 
ddiberate  and  premeditated  murder;  and,  while 
the  defendant's  account  of  the  killing  differs 
somewhat  from  that  given  by  the  other  wit- 
nesses, he  is,  we  think,  guilty  of  murder  upon 
his  own  statement    It  would  seem  that  the 


demands  of  Jnstiee  and  the  protection  of  so- 
ciety clearly  required  in  this  case  that  the  pen- 
alty prescribed  by  the  law  for  the  punishment 
of  the  crime  of  murder  should  have  been  im- 
posed upon  the  defendant.  However,  the  court 
submitted  the  question  of  manslaughter  in  the 
first  degree,  and  the  Jury  found  the  defendant 
guilty  of  this  lower  degree.  It  is  the  province 
of  the  Jury,  if  the  defendant  Is  found  guilty, 
to  determine  and  fix  the  degree  by  their  ver- 
dict, and  it  has  been  uniformly  held  by  this 
court  that  if  the  jury  in  a  homicide  ease  find 
the  defendant  guilty  of  a  lower  degree,  where 
the  law  and  the  facts  make  it  murder,  It  is  an 
error  in  favor  of  the  defendant  of  which  he  can- 
not complain."  Cannon  v.  Territory,  1  Okl. 
Cr.  600,  90  Pac.  622;  Reed  v.  State,  2  Okl. 
Cr.  689,  108  Pac.  1042;  Atchison  v.  State,  8 
OU.  Cr.  296,  105  Pac.  387;  Warren  v.  State, 
6  OU.  Cr.  1,  116  Pac.  812.  34  L.  R.  A.  (N.  S.) 
1121;  Kent  T,  State,  8  Okl.  Cr.  188,  128  Pac. 
1040;  Jones  v.  State,  8  OU.  Cr.  576,  129  Pac. 
446;  Steward  v.  State,  9  Okl.  Cr.  327,  131  Pac. 
725;  Moutry  v.  State,  9  OU.  Cr.  623,  132  Pac. 
915;  Robinson  v.  State,  15  OU.  Cr.  456,  177 
Pac.  928. 

From  a  full  consideration  of  all  the  evi- 
dence we  are  convinced  that  the  Jury  would 
have  been  fully  Justified  In  convicting  the  de- 
fendant of  murder,  and  he  has  cause  to  con- 
gratulate himself  that  the  Jury  found  him 
guilty  of  manslaughter  in  the  first  degree 
only,  and  assessing  the  minimum  punishment 
However,  upon  the  record  our  duty  Is  per- 
formed by  an  aOrmance  of  the  Judgment. 
The  Judgment  of  the  district  court  of  Till- 
man county  Is  therefore  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


SPANN  V.  STATE.    (No.  A-3428.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Jan.  26,  1021.    Rehearing  Denied 

May  10,  1921.) 

(ByTlabut  by  the  Court.) 

1.  Criminal  law  «=>l  151 —Continuance  largely 
within  discretion  of  trial  court. 

An  application  for  continuance  rests  largely 
In  the  discretion  of  the  trial  court,  and  will  not 
be  interfered  with  unless  it  dearly  appears  that 
the  discretion  has  been  abused. 

2.  Criminal  law  «=3598(2),  603(11)— Appllea- 
tion  for  continuanea  for  absenoe  of  witnesses 
must  show  diligence. 

It  is  the  duty  of  a  defendant  to  use  all  rea- 
sonable diligence  to  secure  the  attendance  of 
witnesses  in  his  behalf,  and  an  application  for 
continuance  must  set  out  fully  the  facts  which 
constitute  such  diligence. 

3.  Criminal  law  (e=720(7)— Prosecuting  attor- 
ney may  refer  to  evidence  and  state  deduc* 
tlons  therefrom. 

The  prosecuting  attorney  has  the  right  and 
privilege  in  his  argument  to  the  jury  to  refer 
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to  the  erldence  and  state  hia  deductions  there- 
from and  urge  upon  the  Jury  the  truth  or  fal- 
sity of  any  testimony  given  in  the  case. 

4.  Larceny  «=>S5— Evidenoa  suffldeRt  to  sos- 
talB  coBvlotloa  of  laroeny  of  live  stocK. 

In  a  prosecution  for  the  larceny  of  live 
stock,  the  evidence  considered,  and  held  sof- 
fident  to  sustain  the  verdict  and  judgment  of 
conviction. 

Appeal  from  District  Court,  Pontotoc 
County;   X  W.  Bolen,  Judge. 

Harry  Spann  was  convicted  of  larceny  of 
live  stock,  and  he  appeals.    Affirmed. 

C.  A.  Galbralth,  John  P.  Crawford,  and  I. 
M.  King,  aU  of  Ada,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst  Atty.  Oen.,  for  the  Statfe. 

DOTLB,  P.  J.  The  plaintiff  in  error,  here- 
in referred  to  as  the  defendant,  prosecutes 
this  appeal  to  reverse  a  Judgment  of  convic- 
tion and  sentence  In  accordance  with  the  ver- 
dict, of  two  years'  Imprisonment  in  the  penl- 
tendary  for  the  crime  of  larceny  of  live 
stock,  charged  to  have  been  committed  In 
Pontotoc  county  on  or  about  the  6th  day  of 
September,  1917,  by  stealing  two  cows,  the 
personal  property  of  T.  L.-  Grundy. 

The  principal  ground  relied  on  for  a  rever- 
sal of  the  judgment  Is  that  the  evidence  Is 
not  legally  sufficient  to  support  the  verdict. 

T.  L.  Gmndy  testified: 

"I  am  the  owner  of  the  cows  described  in  the 
information.  My  brand  is  a  circle  'O'  on  the 
left  hip.  I  had  also  pat  a  tally  bar  on  the  left 
loin  of  these  cows.  About  the  date  alleged,  I 
missed  these  cattle,  and  after  an  extended 
search  I  found  them  in  the  defendant's  pasture, 
about  2  miles  from  my  pasture.  I  also  found 
seven  other  head  of  my  cattle  there,  on  which 
my  brand,  circle  "O,'  had  been  branded  over. 

"Later  I  went  back  and  found  only  five  of 
my  cattle  there,  and  the  two  cows  described  in 
the  information  were  gone.  Later  I  located 
these  two  cows  in  another  'pasture  about  12 
miles  from  where  I  first  found  them,  and  in  the 
meantime  the  brands  had  been  changed  by  pat- 
ting a  circle  'O'  over  my  circle  and  a  nttet 
over  the  circle.  Shortly  after  finding  these  cat- 
tle, I  met  the  defendant  and  asked  him  where 
he  got  these  cows,  and  the  defendant  said  he 
bought  them,  but  would  not  say  who  he  bought 
them  from.  This  is  my  branding  iron.  Mr. 
Adcoz,  the  blacksmith  at  Hickory,  made  it  for 
me  in  February,  1916.  The  last  time  I  used 
it  was  in  May,  that  year.  I  put  It  in  the  bam 
and  shortly  afterwards  it  was  gone.  I  did  not 
find  it  until  Deputy  Sheriff  Jackson  told  me 
he  had  it." 

Oliver  Taylor  testtfied  that— 

In  the  fall  of  1917,  "I  with  Mr.  Brasheers  and 
Mr.  Hendriz  assisted  the  defendant  in  branding 


cattle,  and  w«  used  the  circle  'O'  branding  iron 
that  has  been  offered  in  evidence.  The  defend- 
ant did  most  of  the  branding.  I  noticed  two  or 
three  that  had  a  drcle  'O.'  They  were  rebrand- 
ed  with  this  branding  iron,  and  then  we  put  a 
rafter  over  it  and  a  bar  under  it.  I  heard  the 
defendant  tell  Mr.  Brasheers  to  reburn  the 
circle  'O'  brand  that  was  on  these  cattle;  that 
branding  iron  was  left  at  my  house  by  the  de- 
fendant, and  I  turned  it  over  to  the  deputy 
sheriff." 

J.  B.  Adcoz  testified: 

"I  run  a  blacksmith  shop  at  Hickory,  and  I 
made  this  branding  iron  that  has  been  offered 
in  evidence,  in  February,  1917,  for  Mr.  Gmn- 
dy." 

The  state  rested,  and  the  defendant  moved 
the  court  to  direct  the  jury  to  return  a  ver- 
dict of  not  guilty,  because  the  proof  is  that 
the  defendant  was  In  the  ix>ssession  of  stolen 
property,  and  evidence  of  possession  alone  !<; 
insufficient  to  sustain  a  verdict  of  guilty. 

The  motion  was  overruled  and  exception 
allowed. 

For  the  defendant,  George  Brasheers  tes- 
tified: 

"I  with  others  assisted  the  defendant  in 
branding  his  cattle.  We  were  using  the  drde 
'O'  brand  and  the  rafter  and  the  bar.  I  don't 
remember  patting  the  circle  on  any  old  cirde 
'O'  brand.  I  won't  say  that  I  didn't.  I  was 
putting  the  cattle  in  the  schute;  the  others 
were  doing  the  biggest  part  of  the  branding." 

liOn  Taylqr  testified  tliat  he  ffsaisted  in 
the  branding,  but  did  not  discover  any  circle 
"O"  brands  on  the  cattle  at  that  time. 

Several  witnesses  qualified  as  character 
witnesses  and  testified  that  the  defendant's 
general  reputation  for  being  an  honest,  up- 
right, and  law-abiding  citizen  was  good. 

As  a  witness  in  his  own  behalf,  the  de- 
fendant testified: 

"I  bought  the  two  cows  daimed  by  Mr.  Grun- 
dy from  Fred  Millsap.  They  were  down  in  a 
pasture  I  had  leased  on  Blue,  the  pasture  cor- 
ners with  Mr.  Grundy's  pasture.  I  bought  13 
head,  including  these  cows  from  Mr.  Millsap. 
I  think  I  paid  him  $422.50.  I  was  at  that  time 
a  cattle  inspector  in  the  employ  of  the  state. 
I  had  been  down  to  the  Unsell  Vat  and  met  Mr. 
Millsap  there,  and  he  told  me  he  wanted  to  sell 
his  cattle,  13  in  number.  The  cattle  were  to 
be  delivered  in  my  pasture  at  Fitzhugh,  and 
he  was  to  brand  them.  This  was  along  in  the 
forepart  of  September.  I  never  noticed  Mr. 
Grundy's  brand  on  any  of  the  cattle  I  bought 
from  Millsap.  I  got  the  branding  iron  offered 
in  evidence  at  Keath  Underbill's.  I  was  over 
there,  and  I  just  said,  'I  want  a  branding  iron 
and  I  will  take  this  one.' " 

[4]  The  rule  repeatedly  announced  by  this 
court  is  that  it  has  no  power  to  reverse  a 
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Judsment  of  conrlctlon  upon  tbe  ground  that 
the  Terdlct  1>  not  rapported  by  the  evidence, 
unless  there  Is  no  substantial  evidence  tend- 
ing to  show  guilt  of  the  defendant,  or  the 
evidence  falls  so  far  to  support  the  verdict 
that  the  necessary  Inference  Is  that  the  Jury 
must  have  acted  from  partlaUty,  itasslon,  or 
prejudice.  We  have  set  forth  a  sufficient 
statement  of  the  material  testlmimy  Intro- 
duced by  tbe  state,  and  It  Is  apparent  that 
there  is  substantial  evidence  tending  to  show 
the  defendant's  guilt,  and  In  our  opinion  it 
i?  amply  sufficient  to  support  the  verdict  of 
the  Jury. 

[3]  Another  alleged  error  Is  that  the  court 
erred  In  permitting  the  county  attorney  and 
private  counsel  for  the  state  to  go  out  of  the 
record  In  their  arguments  to  the  Jury.  As 
to  tbe  alleged  Improper  remarks  of  counsel 
for  the  state.  It  Is  sufficient  to  say  that  we 
are  clearly  of  opinion  tliat  counsel  for  tbe 
state  were  within  the  bounds  of  legitimate 
argument,  and  that  the  objections  interposed 
to  the  remarlcs  complained  of  were  properly 
overruled  by  the  trial  court. 

The  final  contention  is  that  the  court  erred 
In  overruling  defendant's  motion  for  continu- 
ance, and  the  motion  for  new  trial  on  the 
same  ground.  It  appears  from  the  record 
that  during  the  course  of  the  trial  counsel 
for  tbe  defendant  stated-  that— 

"At  this  time  we  would  like  to  have  Fred 
Millsap  before  the  defendant  takes  Uie  stand. 

"The  Court:  Don't  see  any  chance  of  getting 
IGDsap. 

''Counsel  for  the  defendant:  Then  we  would 
like  to  make  a  motion  for  continuance;  the  ma- 
teriality of  Fred  Millsap's  testimony  will  ap- 
pear from  the  defendant's  testimony. 

"The  Court:  Dictate  your  motion.  The  same 
will  be  considered  filed  and  ovemded." 

The  defendant's  affidavit  In  support  of  his 
motion  for  new  trial  avers  that  the  name  of 
Fred  Millsap  was  Indorsed  on  the  Informa- 
tion; that  before  going  to  trial  he  asked 
the  court  to  Issue  a  subpoena  in  his  behalf 
for  Fred  Millsap,  and  that  an  attachment  be 
issued  for  Fred  Millsap,  all  of  which  was 
done:  that  the  court  made  the  announce- 
ment that.  If  the  presence  of  any  of  the  wit- 
nesses asked  for  by  the  defendant  could  not 
be  obtained  before  the  conclusion  of  the  case, 
the  defendant  would  be  given  an  opportunity 
to  present  a  motion  for  continuance ;  that  be- 
fore the  conclusion  of  said  trial  he  learned 
that  the  witness  Millsap  was  not  in  attend- 
anre  upon  the  court  in  obedience  to  said  at- 
tachment, although  the  sheriff  announced  in 
open  court  that  said  witness  had  been  re- 
cently seen  In  Johnston  county. 

[1,  2]  Assuming  that  the  motion  for  con- 
tinuance was  properly  filed,  it  is  wholly  In- 
sufficient, no  diligence  whatever  being  shown. 
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The  mere  statement  of  a  defendant  that  be 
has  shown  due  diligence  to  secure  the  at- 
tendance of  an  absent  witness  is  not  suffi- 
cient to  show  diligence.  He  must  set  forth 
fully  in  his  application  for  continuance  the 
facts  which  constitute  such  diligence.  The 
delay  of  the  defendant  as  shown  by  the  rec- 
ord, in  asking  for  a  subpoena  for  tills  witness 
when  the  case  was  called  for  trial,  amounts 
almost  to  indifference.  A  defendant  must 
exercise  diligence  in  procuring  process  for  his 
witnesses.  The  rule  Is  well  settled  that  tbe 
granting  or  refusal  of  a  continuance  is  large- 
ly a  matter  of  discretion  of  the  trial  court, 
the  exercise  of  which  will  not  be  reviewed 
oa  appeal  without  an  affirmative  showing 
that  there  has  been  an  abuse  of  discretion. 
We  think  the  application  for  a  continuance 
was  properly  denied.  We  have  given  careful 
examination  and  consideration  to  the  record 
In  this  case,  and  all  tiuestlons  involved  there- 
in, and  find  no  error  Justi^lng  a  reversal. 
The  judgment  of  convlctloii  Is  therefore  at- 
firmed. 

MATSON  and  BESSBY,  JJ.,  coocar. 


LUTHER  V.  STATE.    (No.  Ap.«620.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Dee.  4,  1920.     Rehearing  Denied 

May  10,  1921.) 

(SvUabiu  by  the  Oovrt.) 

1.  Attorney  General  «=97— May  appear  on  re- 
quest of  Governor  or  Legislature  In  any 
court,  and  present  and  sign  InformaUOR. 

When  requested  by  the  Governor  or  either 
branch  of  the  LegiBiature,  the  Attorney  General 
is  authorized  to  appear  for  the  state  in  any 
court  of  the  state  to  prosecute  a  criminal  ac- 
tion, and  in  this  respect  he  is  clothed  with  the 
same  powers  as  the  county  attorney,  and  may 
sign  and  present  an  information  in  such  action. 

2.  Criminal  law  «=3l  144(10)— Without  aa  ob- 
jection. It  will  be  assumed  on  appeal  that  At- 
torney General  was  authorized  to  appear  as 
a  puUio  prosecutor. 

Where  defendant  fails  to  question  the  au- 
thority of  the  Attorney  General  to  appear  in 
the  capacity  of  a  public  prosecutor  In  the 
trial  court,  it  will  be  presumed  on  appeal  that 
the  proceedings  were  in  all  respects  regular, 
and  that  tbe  Attorney  General  was 'clothed  with 
the  prerequisite  authority  to  appear  in  that 
capacity. 

3.  Indlotment  and  Information  «=>59— Misno- 
mer of  offense  held  not  to  make  an  informa- 
tion Invalid. 

The  misnomer  of  an  offense  in  an  informa- 
tion does  not  affect  the  validity  of  the  informa- 
tion, provided. that  in  addition  thereto  there  is 
contained  in  the  information  snffident  direct 
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aUecations  of  fact  to  charKe  the  offense  de- 
fined by  the  statnte. 

4.  CilmlRal  law  «=9l  159(2)— Where  evidenoe 
anthorized  Jury  to  convlot,  Judgment  will  not 
bo  reversed. 

Where  there  are  facta  and  drcnmBtances  in 
evidence  nndenied  which  anthorized  the  jury 
to  reasonably  condnde  that  defendant  was  guil- 
ty of  the  crime  charged,  the  judgment  will  not 
be  reversed  because  of  the  insuffidency  of  the 
evidence. 

5.  Criminal  law  «s>l  1 83— Sentence  to  neariy 
maximum  term  for  keeping  a  gambling  hOMO 
reduced. 

The  Judgment  modified  on  the  recommenda- 
tion of  the  Attorney  General. 

Appeal  from  IMstrlct  Court,  Ottawa  Coun- 
ty;  S.  O.  Fullerton,  Judge. 

Bill  Luther  was  convicted  of  the  crime  of 
keeping  a  gambling  house,  and  sentenced  to 
serve  a  term  of  four  years  in  the  state  peni- 
tmtiary,  and  he  appeals.  Modified  and  af- 
firmed. 

Nesbitt  ft  Mesbitt,  of  Miami,  for  pUintiit  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst  Atty.  Qen.,  for  the  State. 

BIATSOM,  J.  It  is  first  contended  that  the 
trial  court  erred  lA  overruling  the  demurrer 
to  the  information.  The  particular  grounds 
of  demurrer  relied  uiMn  are:  (1)  That  the 
information  does  not  substantially  conform 
to  the  requirements  of  the  laws  of  the  state; 
that  there  is  no  valid  information  filed;  (2) 
that  the  information  does  not  state  facts 
sufDcient  to  charge  an  offense  under  the  laws 
of  the  state. 

[1,3]  Under  the  first  all^^  ground  of  de- 
murrer above  set  forth,  it  is  contended  that 
the  information  is  fatally  defective,  for  the 
reason  that  the  same  was  never  signed  by 
the  county  attorney  before  it  was  filed  in 
court  The  information  purports  to  be  signed 
by  S.  P.  Freeling,  Attorney  Qeneral  of  the 
state  of  Oklahoma,  C.  W.  King,  Assistant  At- 
torney General  of  Oklahoma,  and  by  A.  W. 
Turner,  county  attorney.  In  this  connection 
it  is  contended,  bowever,  that  at  the  date  of 
the  filing  of  the  information  the  said  A.  W. 
Turner  was  not  the  county  attorney  of  Ot- 
tawa county,  OkL,  and  had  no  authority 
whatever  to  sign  said  information  in  any  such 
official  capadty. 

It  is  not  questioned,  bowever,  but  that  the 
information  was  signed  by  the  Attorney  Gen- 
eral of  this  state,  and  by  one  of  his  duly 
qualified  and  acting  Assistant  Attorneys  Gen- 
eral. 

Section  8057,  Revised  I^ws  1910,  provides, 
among  other  things,  that — 

The  Attorney  Genera]  shall,  "when  requested 
by  the  Governor  or  either  branch  of  the  Leg- 
islature, appear  for  the  state  and  prosecute. 


or  defend  in  any  court  or  before  any  officer,  in 
any  cause  or  manner,  civil  or  criminal,  in  which 
the  state  may  be  a  party  or  interested." 

It  Is  unquestionably  true  that  up<m  re- 
quest of  the  Governor  or  either  branch  of  the 
Legislature,  the  Attorney  General  is  author- 
ized to  appear  for  the  state  and  prosecute 
a  criminal  action,  and  in  this  respect  he  Is 
clothed  with  the  same  powers  as  the  county 
attorney.  Dupree  v.  State,  14  Okl.  Or.  389, 
171  Pac.  489,  L.  R.  A.  1918D,  366. 

The  authority  and  power  of  the  Attorney 
General  to  appear,  present  the  information, 
sign  the  same,  and  prosecute  this  case  in  the 
trial  court  was  not  raised  therein.  Counsel 
who  appeared  for  defendant  in  the  trial  court 
did  not  question  the  fact  that  the  Attorney 
General  was  dothed  with  a  request  from  the 
Governor  to  appear  and  prosecute  this  partic- 
ular action,  but  relied  entirdy  upon  the  fail- 
ure of  the  county  attorney  to  sign  the  infor- 
mation, at  a  time  when  he  was  the  duly  quali- 
fied and  acting  county  attorney  of  Ottawa 
county,  as  fatal  to  its  validity.  We  think 
this  contention  without  merit  The  Attorney 
General  undoubtedly  had  the  same  power  to 
appear,  present  and  sign  an  information, 
when  requested  by  the  Governor  or  dther 
brandi  of  the  Legislature,  as  had  the  county 
attorney,  and  if  defendant  questioned  such 
power  and  authority  on  the  part  of  the  At- 
torney General,  it  was  his  duty  to  plead  in 
abatement  of  the  action  or  to  move  to  quash 
the  information  upon  the  ground  that  it  was 
not  found,  Indorsed,  presented  or  filed  as  pre- 
scribed by  the  statutes.  See  section  5780,  Re- 
vised Laws  1910. 

The  failure  of  defendant  to  move  to  set 
aside  the  information  or  to  abate  the  action 
for  such  reason  was  a  waiver  on  his  part  to 
question  the  authority  of  the  Attorn^  Gen- 
eral to  appear  in  the  capadty  of  a  public 
prosecutor  in  the  district  court  In  this  action, 
and  in  the  absence  of  a  showing  that  defend- 
ant in  any  manner  questioned  in  the  trial 
court  the  authority  of  the  Attorney  General 
to  sign  and  present  tliis  Information,  it  will 
be  presumed  on  appeal  that  the  proceedings 
were  in  all  respects  regular,  and  that  the 
Attorney  General  was  clothed  with  the  pre- 
requisite authority  to  appear  in  that  capadty. 
It  is  the  opinion  of  this  court,  therefore,  that. 
Irrespective  of  the  question  of  whether  or  not 
A.  W.  Turner  was  county  attorney  at  the 
time  this  information  was  filed,  it  appearing 
concluslvdy  that  the  Information  was  signed 
by  the  Attorney  General  of  this  state,  and  pre- 
sented by  him,  without  any  proper  attack 
being  made  in  the  trial  court  questioning 
such  authority,  it  must  be  held  that  the  in- 
formation was  properly  indorsed,  presented, 
and  filed,  in  suffldoit  conformity  with  the 
statutory  prOTlsions  governing  the  present- 
ment of  Informations  in  criminal  causes  la 
the  trial  courts  of  record  in  this  state. 
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W  The  second  gronnd  of  demurrer,  to  wit, 
Qiat  the  Infomtttlon  does  not  state  facts  suUl- 
clmt  to  charge  an  offense  under  the  laws  of 
this  state  la  based  on  the  proposition  that  It 
falls  to  allege  the  commission  of  an  overt  act 
oo  the  part  of  defendant,  but  merely  charged 
him  with  the  keeping  of  a  place,  without  al- 
leging any  facta  as  to  what  kind  of  a  place 
defendant  kept 

This  prosecution  is  based  upon  section  6, 
chapter  26,  Session  Laws  1916.  There  Is  a 
recital  in  the  information  which  names  the 
crime  as  that  of  "keeping  a  place."  We  do 
not  think  that  this  misnomer  of  the  olfense 
affected  the  validity  of  the  information,  pro- 
vided that  in  addition  thereto  there  Is  con- 
tained in  the  informati(xi  sufficient  direct  al- 
legations of  fact  to  charge  the  offense  defined 
by  the  statute.  State  v.  Robey,  74  Wash.  562, 
134  Pac.  174;  State  v.  Moser,  94  Wash.  465, 
MB  Pac.  682;  McKlsslck  t.  State,  11  Ga. 
App.  T21,  76  S.  E.  71 ;  Speer  t.  State,  130  Ark. 
457,  198  S.  W.  lis. 

In  the  Speer  Case,  supra,  the  Supreme 
Court  of  Arkansas  held: 

"Where  an  indictment  against  an  officer  snf- 
idently  charges  a  neglect  of  duty,  a  demurrer 
should  not  be  sustained  because  the  indictment 
calls  it  'malfeasance  in  o&ee.' " 

In  the  body;  of  the  <q;>inl<»  it  is  said: 

"The  name  of  the  crime  is  controlled  by  the 
specific  acts  charged,  and  an  erroneouB  name 
of  the  charge  does  not  vitiate  the  Indictment"— 
dting  several  cases. 

An  examination  of  the  Information  in  this 
case  convinces  the  court  that  it  contains  sufll- 
dent  allegations  of  fact  to  constitute  a  good 
diarge  against  defendant  of  unlawfully,  wih- 
folly,  and  knowingly  keeping  and  conducting 
a  certain  room  In  the  town  of  Douthat,  Ot- 
tawa county,  Okl.,  in  and  at  which  there  was 
played  for  m<Hiey  and  other  representatives 
of  value  certain  specific  games  prohibited  by 
chapter  26,  Laws  1916. 

[4]  It  is  also  contended  that  the  court  erred 
In  not  sustaining  the  demurrer  of  defendant 
Interposed  to  the  evidence  of  the  state,  and 
in  not  advising  the  Jury  to  return  a  verdict 
of  not  guilty  because  of  the  insufficiency  of  D07LE,  P. 
the  evidence.    The  evidence  in  this  case  on    concur. 
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the  part  of  the  state  clearly  establishes  that 
the  unlawful  games  of  poker  and  craps  wer3 
played  at  for  money  on  premises  leased  by 
defendant,  and  in  a  room  of  a  building  erect- 
ed by  him.  The  prosecution  had  to  rely  upon 
the  testimony  of  certain  officers  of  that  coun- 
ty, and  other  witnesses,  whom  it  is  dear  from 
their  direct  and  cross  examination  were  not 
friendly  to  the  state,  but  it  may  be  stated 
that  there  are  facts  and  circumstances  in  evi- 
dence which  authorlised  the  Jury  to  reason- 
ably condude  that  defendant,  If  not  the  real 
owner  and  operator  of  the  unlawful  premises, 
was  aiding  and  abetting  in  Its  operation  dur- 
ing the  time  alleged  In  the  information.  Ue- 
fendant  did  not  take  the  witness  stand,  nor 
make  any  denial  of  his  alleged  connection 
with  this  unlawful  enterprise. 

[S]  The  Jury  returned  a  verdict  of  guilty, 
but  were  unable  to  agree  on  the  punishment, 
and  requested  the  court  to  inflict  the  punish- 
ment. The  court  sentenced  defendant  to 
serve  a  term  of  four  years  in  the  state  peni- 
tentiary. The  maximum  punishment  pre- 
scribed  by  the  foregoing  section  of  the  statute 
Is  a  term  of  flve  years  in  the  state  peniten- 
tiary. The  Attorney  General  has  suggested 
to  tiie  court  that  the  ends  of  Justice  would 
be  best  subserved  by  modifying  the  Judgment 
to  provide  a  term  of  two  years'  imprisonment 
In  the  state  penitentiary  instead  of  four  years. 
The  court  takes  the  view  that  the  recommen- 
dation of  the  Attorney  General  is  proper: 
that  while  the  evidence  in  this  case  is  suffi- 
cient to  connect  defendant  with  the  commis- 
sion of  the  alienee;  yet,  in  view  of  the  addi- 
tional fact  that  the  Jury  was  unable  to  agree- 
on  the  punishment  and  the  punishment  Im- 
posed being  so  near  the  maximum  under  the 
law.  It  appears  that  the  ends  of  Justice  wonlil 
be  fully  met  by  modifying  the  Judgment  to 
provide  two  years'  imprisonment  In  the  peni- 
tentiary, as  recommended  by  the  Attorney 
GeneraL 

The  Judgment,  therefore.  Is  accordingly 
modified  to  provide  a  term  of  imprisonment 
of  two  years  in  the  state  penitentiary,  instead 
of  four  years,  and,  as  so  modified.  Is  af- 
firmed. 


J„    and    ABMSIBONa,    J.,- 
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(34  Idaho,  793) 

MURPHY  V.  LIVESAY  at  al. 

(Supreme  Court  of  Idaho.   May  27,  1021.) 

I.  Brokars    «=>43(3)-Agenf«    authority    ia 
writing  mut  contain  suffioiMit  desoriptloa  of 


In  order  to  comply  iritb  the  reqnirementa 
of  O.  B.  f  7079,  providing  that  no  contract  for 
the  payment  of  a  commigaion  for  procuring  a 
pnrchaaer  for  real  eatate  ahaU  be  ralid  unleaa 
in  writing,  such  contract  must  atate  the  essen- 
tial terms  thereof,  one  of  which  is  the  descrip- 
tion of  the  property  involTOd,  and  thia  deacrip- 
tion  must  l>e  no  less  certain  in  its  terma  than 
would  be  required  under  any  other  phase  of 
the  statute  of  frauds,  or  to  meet  the  eaaen- 
tiala  in  an  action  for  specific  performance. 

2.  EvidMoa  4=9460(7)— Wlien  parol  evldenoe 
admlstibio  to  apply  daoorlptlon  In  wrIttM  au- 
tbarlty  to  aell   land  stated. 

Parol  evidence  may  be  resorted  to  for  the 
purpose  of  applying  tile  deacription  contained 
in  a  writing  to  a  definite  piece  of  property  and 
to  ascertain  its  location  on  the  ground,  but 
never  for  the  parpose  of  supplying  deficiencies 
in  a  description  otherwise  so  incomplete  aa 
not  to  definitdy  describe  any  land.  The  de- 
acription must  be  in  itself  cmwble  of  applica- 
tion to  something  definite  before  parol  testi- 
mony can  be  admitted  to  identify  any  proper^ 
aa  the  thing  deacribed. 

3.  Broker*  4s»43(3)— Description  In  written 
authority  to  sell  held  Insuffldent 

C,  S.  I  7079,  declaring  invalid  unless  In 
writing  an  agreement  employing  a  broker  to 
sell  real  estate  on  commission,  one  merely  de- 
scribing the  property  to  be  sold  as,  "My  160 
acre  farm  eaat  of  Caldwell,  wliich  is  owned  by 
me,"  is  too  indefinite  to  describe  anything  by 
itaelf  and  ao  ia  inaufficlent. 

Appeal  from  District  Court,  (Canyon  Conn- 
ty ;  Ed.  Ij.  Biyan,  Judge. 

Action  by  A.  L.  Murphy  against  S.  J.  live- 
say  for  a  confmisslon  for  the  sale  of  real 
eatate,  wherein  Alice  B.  Livesay  intervenes. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Stone  &  Jaclcson,  of  Caldwell,  for  apitH- 
lant. 

Cleve  Groome,  of  Caldwell,  for  respond- 
ents. 

BUDGE,  J.  This  Is  an  action  by  appel- 
lant against  respondent  S.  J.  Livesay,  and 
Alice  B.  Livesay,  Intervener,  to  recover  |525 
as  commission  for  the  sale  of  real  estate. 

Appellant  and  respondent  entered  into  a 
written  agreement,  the  material  portion  of 
which  is  as  follows: 

"Contract  No.  ^-. 

"Farm  Property  Contract. 
"I,  S.  J.  Livesay  of  Caldwell,  P.  O.,  county 
of  Canyon,  atate  of  Idaho,  for  and  in  consid- 
eration of  the  sum  of  one  dollar  ($1.00)  in 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
Icnowledged,  have  thia  day  and  by  these  pres- 


ents given  A.  Ijl  Murphy  the  sole  and  ezcluatve 
aale,  agency  and  exchange  of  my  property  de- 
scribed aa  follows,  to  wit:    My  160  acre  farm 

east  of  Caldwell,  of  section  ,  townahip 

1  range   — — ,   county   of  ,   atate 

of  ,  which  ia  now  owned  by  me." 

The  sole  question  Involved  upon  this  ap- 
peal is  whether  the  description  of  the  prop- 
erty listed  with  appellant  for  sale  is  suffi- 
ciently definite  to  meet  the  reqnlrements  of 
a  S.  I  7970,  which  provides  that— 

"No  contract  for  the  payment  of  any  sum 
of  money  or  other  thing  of  value,  aa  and  for 
a  commiasion  or  reward  for  the  finding  or  pro- 
curing by  one  person  of  a  purchaser  for  real 
estate  of  another  shall  l>e  valid  unless  the 
same  shall  be  in  writing,  signed  by  the  owner 
of  such  real  eatate,  or  his  legal,  appointed  and 
duly  qualified  representative." 

As  will  be  observed,  the  only  attempt  to 
describe  the  lands  listed  is:  "My  160  acre 
farm  east  of  Cialdwell,  which  is  now  owned 
by  me." 

n>  2]  It  must  be  conceded  that  in  order  to 
comply  with  the  requirements  of  the  statute 
the  contract  must  state  the  essential  terms 
thereof,  one  of  which  is  the  descriptloQ  of 
the  property  involved,  and  this  descripdon 
must  be  no  less  certain  in  its  terms  than 
would  be  required  under  any  other  phase  of 
the  statute  of  frauds,  or  a  description  th^t 
would  meet  the  essentials  in  an  action  for 
specific  performance.  It  must  be  a  descrip- 
tion complete  within  itself. 

"Parol  evidence  may  be  resorted  to  for  the 
pnrpoae  of  applying  the  description  contained 
in  a  writing  to  a  definite  piece  of  property  and 
to  ascertain  its  location  on  the  ground,  but 
never  for  the  purpose  of  supplying  deficiencies 
in  a  description  otherwise  so  incomplete  aa 
not  to  definitely  describe  any  land.  The  de- 
scription must  be  in  itself  capable  of  applica- 
tion to  something  definite  before  parol  testi- 
mony can  l>e  admitted  to  identify  any  property 
as  the  thing  described."  Cusliing  v.  Monarch 
Timber  Co.,  75  Wash.  678,  186  Pac.  660,  Ann. 
Gas.  1914C,  1289;  Gilman  v.  Bmnton,  94 
Wash.  1,  161  Pac.  835;  Rogers  v.  Uppy,  09 
Wash.  812.  160  Pac.  868,  L.  B.  A.  1918C,  688: 
.Kurdy  v.  Bogers,  10  Idaho,  416^  79  Pac.  195; 
V.  Kitchen,  16  Idaho,  133, 100  Pac.  1052, 
1017  A,  563,  18  Ann.  Cas.  014. 


The  quasktion  of  the  sufficiency  of  descrip- 
tions of  reat>^roperty  in  contracts  between 
the  owner  anoXeal  estate  broker  has  been  be- 
fore the  courts  fte  determination  upon  many 
occasions.  To  Uumonize  these  dedsions 
would  be  an  impos^bility.  The  point  in- 
volved here  is  close,  y^liis  contract  falls  to 
locate  the  land  either  l^the  state  of  Idaho  or 
county  of  Canyon,  andopes  not  tie  it  to  any 
permanent  monument  of  definite  point  of 
location,  which  in  some  (iasea  baa  been  hdd 
sufficient.  \ 

[3]  From  a  careful  consideration  of  the  au- 
thorities, we  have  reach^  the  conclusion 
that  the  description  in  the-  contract  involved 
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is  too  Indefinite  to  describe  anything  In  It- 
self, and  that  parol  evidence  waa  not  ad- 
missible to  Identify  the  property. 

The  court  did  not  err  In  entering  Jadgment 
for  respondents. 

The  Judgment  la  affirmed.  Ooata  are 
awarded  to  respondentB. 

rich:,  a  J.,  and  McGABTHT.  DUNN,  and 
JJ-  concur. 


(22  Arls.  ia) 

STATE  tx  rel.  GALBRAITH,  Atty.  Gm.,  at 

•L  V.  SUPERIOR  COURT  OF  PINAL 

COUNTY  at  al.    (No.  1947.) 

(Supreme  Conrt  of  Arisona.    June  16,  1921.) 

1.  Hakaas  eoryns  «=»49— Conoarraat  power  of 
aaporior  eoart  does  not  aathorizo  Issaaooo  to 
rovlow  Judgment  of  Svprema  Court 

The  concorrent  power  of  the  superior  court 
to  issue  writs  of  habeas  corpus  does  not  au- 
thorize it  to  issue  such  writ  to  review  a  judg- 
ment of  the  Supreme  Court,  and  proceedings  in 
the  superior  court  for  that  purpose  are  void 
for  want  of  jurisdiction. 

2.  JBdgneat  «s>642--Supromo  Court  Judgment 
Imports  absolute  verity. 

A  Judgment  of  the  Supreme  Court  imports 
absolute  verity,  and  must  be  regarded  as  free 
from  all  error,  and  it  is  conclusive  upon  the 
superior  eourta  and  Judges  thereof. 

3.  Criminal  law  «s>ll82— Afflrmanee  of  Judg> 
meat  settles  all  questions  that  might  have 
been  raised  by  ssslgnments  of  error. 

The  affirmance  of  a  Judgment  of  conviction 
finally  settles  not  only  all  questions  raised  by 
assignments  of  error,  but  also  all  questions  that 
might  have  been  so  raised. 

4.  Criminal  law  «=9576(5)— Delay  In  trial  held 
to  have  been  waived. 

Tbe  delay  in  commencing  a  trial  for  more 
than  60  days  after  the  information  was  filed  was 
waived  where  accused  raised  no  question  as  to 
the  delay  at  any  time  before  or  during  the 
trial  and  took  no  steps  toward  asserting  his 
rights  to  an  earlier  trial. 

5.  Habeas  corpus  «=>(  13(2)— Order  denying 
babeaa  corpus  entered  without  Jurlsdiotloo 
does  not  support  appeal. 

Where  the  superior  court  was  without  ju- 
risdiction to  grant  a  writ  of  habeas  corpus 
because  it  was  sought  to  review  a  decision  of 
the  Supreme  Court,  an  order  denying  the  writ 
was  coram  non  Judice  and  does  not  support  an 
attempted  appeal  therefrom. 

1.  Habeas  oorpos  «:al  —  Petition  must  show 
on  Its  faoo  that  p^itloner  Is  entitled  to  dis- 
obargo.  < 

Though  the  wrtt  of  habeas  corpus  is  one  of 
incalculable  value,  t  it  ihoald  not  be  abused  and 
should  never  be  i^ed  unless  the  petition  there- 
for shows  upon  |c8  face  that  the  petitioner  is 
entitled  to  be  disi.-harged. 


Original  proceedings  for  certiorari  by  the 
State,  on  relation  of  W.  O,  Galbralth,  Attor- 
ney General,  and  another,  against  the  Su- 
perior Court  of  Pinal  County  and  others. 
Writ  of  certiorari  granted,  and  habeas  corpus 
proceedings  In  the  superior  court  quashed. 

W,  J.  Galbralth,  Atty.  Gen.,  and  George  B. 
Hill,  Asst  Atty.  Gen.,  for  petitioners. 

8.  H.  Abbey,  of  Floraioe,  and  Benton  Dick, 
of  FboBDlx,  for  respondent 


BAKBB,  J.  Nicban  Martin  was  convicted 
of  murder  in  the  first  degree  in  the  superior 
conrt  of  Tavapal  county  before  a  Jury,  on 
March  29,  1920,  tlie  jury  fixing  the  penalty 
at  death.  The  court  sentenced  him  to  death 
on  Ai^  18, 1920.  The  day  for  the  execution 
of  tbe  death  sentence  was  fixed  as  Friday, 
June  25,  1920.  Thereafter  he  appealed  from 
the  Judgment  of  convictt<n  to  this  court  On 
April  4,  1921,  the  Judgment  of  conviction  was 
afllrmed  by  this  court,  and  he  filed  a  petition 
for  rehearing,  whidi  was  denied  on  May  4, 
1921.  The  time  at  which  he  was  to  be  exe- 
cuted as  fixed  in  the  original  death  warrant 
having  expired,  this  court  on  tha  4th  day 
of  April,  1921,  by  Its  Judgment  as  required 
by  section  1177  of  the  Penal  Code  of  Arizona 
1918,  fixed  Friday,  the  10th  day  of  June^ 
1921,  as  tbe  day  iqxin  which  the  original 
death  warrant  should  be  executed  upon  the 
said  Nlchan  Martin.  On  June  9,  1921,  a  pe- 
tition was  filed  in  his  behalf.  In  the  superior 
court  of  Pinal  county,  for  a  writ  of  habeas 
corpus,  asking  that  such  writ  issue  and  be 
directed  to  the  superintendent  of  the  state 
prison  at  Florence,  Ariz.,  in  whose  custody 
the  said  Nlchan  Martin  was  at  the  time. 
This  petition  was  addressed  to  the  honorable 
Judge  of  the  superior  court  of  said  county  of 
Pinal.  It  so  happened  that  Hon.  Joseph  S. 
Jenckes,  Judge  of  the  superior  court  of  Mari- 
copa county,  was  then  presiding  in  said  su- 
perior court  of  Pinal  county  as  Judge  there- 
of. He  made  an  order  indorsed  .upon  said 
petition  directing  the  writ  to  Issue  and  pro- 
viding that  It  should  be  returnable  before  him 
on  June  9  at  4  o'clock  p.  m.  Thereupon,  and 
in  accordance  with  that  order,  a  writ  of  ha- 
beas corpus  issued  and  was  served  upon  the 
superintendent  of  tbe  state  prison  on  June  9, 
1921,  and  on  the  same  day  he  made  return 
to  the  effect:     - 

"mchan  Martin  was  committed  to  my  custody 
and  is  now  detained  by  virtue  of  an  order  and 
judgment  of  the  Supreme  Court  of  the  state ' 
of  Arisona  to  me  directed  as  superintendent  of 
the  state  prison  of  the  state  of  Arizona,  at 
Florence,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,  and  made  a  part  of  this  re- 
turn, and  the  orighial  of  which  I  herewith  hand 
you. 

"Further  that  I  have  the  person  of  the  above 
named  Nlchan  Martin  in  my  custody  at  the  pres- 
ent time  and  before  this  conrt  as  commanded." 
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A  copy  at  the  Jndgment  of  this  court  ac- 
companied tbe  return.  At  the  hearing  of  the 
petition  for  the  writ  Hon.  Joseph  S.  Jenckes 
d^ied  the  petition  for  the  writ  of  liabeas 
corpus  and  discharged  the  writ  and  remand- 
ed the  petitioner  to  the  custody  of  the  super- 
intendent of  the  state  prison.  Thereupon  the 
said  Nichan  Martin  gave  notice  of  appeal  to 
the  Supreme  Court  of  the  state  and  filed  a 
supersedeas  bond  on  appeal  in  the  sum  of 
$500,  which  bond  was  approved  by  the  said 
judge.  Thereupon  the  said  ludge  entered  an 
order  staying  the  execution  of  the  sentence 
ot  death  fixed  for  June  10, 1921,  by  the  Judg- 
ment of  the  Supreme  Court  pending  the  ap- 
peal to  the  Supreme  Court  and  further  pro- 
hiblting  the  superintendent  of  the  state  prison 
from  carrying  Into  eCect  the  death  warrant 
upon  Nichan  Martin  during  the  pendency  of 
said  appeaL 

On  June  11,  1921,  Mr.  George  B.  Hill,  As- 
sistant Attorney  General  of  the  state,  at  the 
relation  of  Mr.  W.  J.  Galbraith,  the  Attorney 
General  of  the  state,  obtained  leave  to  file  a 
petition  for  writ  of  certiorari,  and  the  petv 
don  was  filed  on  that  day.  It  is  averred  in 
the  petition  that  the  superior  court  of  Pinal 
county  and  Judge  Joseph  S.  Jenckes  were 
without  Jurisdiction,  power,  or  authority  of 
the  subject-matter  of  the  petition  of  a  writ 
of  habeas  corpus,  and  that  aU  of  the  proceed- 
ings had  thereunder  were  null  and  void  and 
without  authority  of  law,  and  a  writ  of  cer- 
tiorari requiring  the  court  and  Judge  to  send 
up  the  record  was  sought  on  that  ground. 
The  writ  of  certiorari  was  issued  on  June 
11,  1921,  and  was  served  on  the  same  day. 
On  June  14  a  return  to  the  writ  ot  certiorari 
was  made  setting  forth  the  habeas  corpus 
proceedings  as  above  outlined,  and  there- 
upon the  matter  proceeded  to  a  hearing  be- 
fore us.  At  the  hearing  Hon.  W.  J.  Gal- 
braith, Attorney  General,  Mr.  George  R.  Hill, 
Assistant  Attorney  General,  and  Mr.  W.  E. 
Byan,  appeared  in  behalf  of  the  petitioners 
for  the  writ  of  certiorari.  Mr.  S.  H.  Abbey 
and  Mr.  Benton  Dick,  appeared  as  counsel  for 
the  respondents.  After  argument  of  counsel 
the  matter  was  submitted  to  us  tot  consid- 
eration and  determination. 

[1]  The  only  question  involved- Is  whether 
or  not  the  superior  court  or  any  Judge  there- 
of had  jurisdiction  to  order  the  Issuance  of 
this  particular  writ  of  habeas  corpus.  The 
matter  is  of  grave  importance;  for  it  in- 
volves the  orderly  administration  of  Justice 
through  the  protection  and  preservation  from 
hindrance,  interference,  or  embarrassment  of 
Jurisdiction  already  invoked  and  presently 
existent.  The  question  is:  Could  Judge  J. 
S.  Jenckes  legally  entertain  the  petition  for 
habeas  corpus  and  thereby  review  the  Judg- 
ment of  this  court  We  answer  the  inquiry 
emphatically  In  the  negative.  He  posses- 
sed no  such  power.    The  attempt  to  do  ao 


was  whoHy  unjustifiable,  beyond  the  Juris- 
diction and  power  of  the  Judge,  and  without 
support  in  law,  reason,  or  logic.  E^tedally 
is  this  true  of  the  order  staying  the  operation 
and  effect  of  the  Judgment  of  this  court  It 
is  obvious  that  any  other  view  would  tend 
to  bring  about  a  deadly  confldct  between  the 
Jurisdiction  and  i>ower  of  this  court  and  the 
Jurisdiction  and  power  of  the  superior  court 
or  the  Judge  thereof,  and  would  necessarily 
result  in  hampering  and  impeding  the  admin- 
istration of  the  law  and  bring  the  law  into 
disrepute  and  disfavor  and  deprive  It  of  the 
respect  and  reverence  of  the  people  of  the 
state.  This  must  not  be.  It  cannot  be.  The 
fact  that  the  superior  courts  and  the  Judges 
thereof  have  concurrent  Jurisdiction  with 
this  court  In  habeas  corpus  proceedings  does 
not  authorize  either  of  those  courts  or  ei- 
ther of  such  Judges  to  Issue  writs  of  habeas 
corpus  for  the  purpose  of  reviewing  the  Judg- 
ments of  this  court  In  People  v.  Superior 
Court  234  111.  186,  84  N.  B.  876, 14  Ann.  Oaa. 
753,  the  Supreme  Court  of  Illinois,  In  deal- 
ing with  a  like  question,  there  said: 

"When  this  court  [Supreme  Court]  in  the 
exercise  of  its  appellate  jurisdiction,  has  de- 
termined a  question,  either  of  law  or  of  fact 
the  matter  is  ended  so  far  aa  the  circuit  and 
superior  courts  and  the  judges  thereof  are  con- 
cerned, and  tbey  may  not  by  reason  of  the 
fact  that  their  jurisdiction  in  habeas  corpus  is 
concurrent  with  that  of  this  court,  overrule  or 
review  such  decision  of  this  court  dealing  with 
questions  either  of  law  or  of  fact" 

The  court  further  said: 

"The  affirmance  of  a  judgment  of  conviction 
by  this  court  must  according  to  the  law,  be  re- 
garded by  the  judges  of  the  circuit  and  superi- 
or courts  as  a  final  determination  by  this  court 
that  there  is  in  the  record  reviewed  no  error, 
and  that  the  judgment  is  valid  for  aught  that 
appeals  upon  the  record.  Interference  by  nisi 
priuB  judges,  exercising  jurisdiction  in  habeas 
corpus,  with  the  execution  of  such /a  judgment 
for  any  reason  appearing  upon  the  record  of 
the  case  presented  to  the  Supreme  Court,  con- 
stitutes a  wrongful  infringement  of  the  appel- 
late jurisdiction  of  that  court  and  tends  to  bring 
the  courts  of  the  state  into  disrepute." 

In  Be  Johnson,  167  U.  S.  120,  17  Sup.  Ct 
735,  42  L.  Ed.  103,  on  petition  for  habeas  cor- 
pus after  conviction  and  sentence  of  death 
by  the  District  Court  of  the  United  States, 
the  court  said 

"We  know  of  no^aaon  why  the  role,  so  fre- 
quently applied  in  cakes  of  conflicting  Jurisdic- 
tion  between  federal\nd  state  courts,  should 
not  determine  this  queBtion.  Ever  since  the 
case  of  Ableman  v.  Boofib,  21  How.  B06  118  I*. 
Ed.  169],  it  has  been  tl\  settled  doctrine  of 
this  court  that  a  court  haV^g  possession  ot  a 
person  or  property  cannot 
right  to  deal  with  such  per 
til  its  jurisdiction  is  exhausti 
er  court  has  the  right  to 
custody  or  possession." 
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The  Supreme  Ooort  at  Alabama  dUvosed 
0C  the  qoeatloii  in  the  foUowlne  language: 

"So  the  prMiding  jodge  laid  upon  the  apt  aa- 
thority  of  Bx  parte  SUte  ex  rel.,  150  Ala.  489, 
43  South.  490,  10  L.  R.  A.  (N.  S.)  112d,  124 
Am.  St.  Bep.  70:  'Glearlr,  under  anch  drcnm- 
■tances,  the  respondent  could  not  legally  enter- 
tain the  petition  for  habeaa  corpus,  and  there- 
by deprive  this  court  *  *  *  of  the  right  to 
enforce  ita  Jndgments.' 

"To  sanction  any  other  rule  would,  to  quote 
the  authority  last  mentioned,  'produce  a  con- 
flict of  jurisdiction  over  the  right  to  the  cus- 
tody of  the  person  of  the  condemned  prisoner, 
and  lead  to  inextricable  confusion,  resulting  in 
a  defeat  of  the  due  administration  of  the  law.' " 

Ex  parte  Gunter,  108  Ala.  486,  69  South.  442. 
I 

[2]  A  judgment  of  this  court  Imports  ab- 
aolnte  verity.  It  mnst  be  regarded  as  free 
from  all  error.  It  is  final  and  conclusiTe  upon 
the  superior  courts  and  the  judges  thereof, 
and  they  may  not  question  such  Judgment, 
nether  are  they  permitted  to  bamper  or  Im- 
pede the  due  and  timely  execution  o£  such 
Judgment. 

[3, 4]  The  petition  for  the  writ  of  habeas 
corpus  showed  upon  Its  face  thai  all  of  the 
proceedings  leading  up  to  the  conviction  of 
Nichan  Martin  and  the  affirmance  of  the 
Judgment  of  conviction  by  this  court  and  the 
doiial  of  the  petition  for  rehearing  were  reg- 
ular, formal,  and  completely  within  the  juris, 
diction  of  the  court  It  ai^ears  from  the  pe- 
tition that  the  theory  upon  which  relief  was 
sought  was  that  the  judgment  of  conviction 
was  void  for  the  reason  that  the  petitioner 
was  not  tried  until  the  25th  day  of  March, 
1920,  although  be  was  informed  against  for 
the  crime  of  murder  <m  the  10th  day  of  De- 
cember, 1919,  pleaded  not  guilty  on  the  11th 
day  of  December,  1919,  and  then  demanded 
an  immediate  trial.  The  question  was  not 
raised  on  the  appeal  in  this  court,  neither 
was  it  mentioned  In  the  petition  for  rehear- 
ing. It  might  have  been  raised.  The  rule 
la,  when  a  judgment  Is  affirmed  by  this  court, 
aU  questions  raised  by  the  assignments  of  er- 
ror and  all  questions  that  might  have  been 
so  raised  are  to  be  regarded  as  finally  ad- 
judicated against  the  appellant  Neverthe- 
less it  may  be  said  that,  in  examining  the 
record  and  considering  the  case  <m  appeal, 
this  court  observed  the  fact  that  Nichan  Mar- 
tin was  not  tried  until  the  25tb  day  of  March, 
1920,  but  considered  the  matter  immaterial, 
the  record  showing  that  he  raised  no  ques- 
tion as  to  the  delay  at  any  time  before  or 
during  the  trial,  and  took  no  steps  towards 
asserting  his  rights  to  an  earUer  triaL  He 
waived  the  Informality,  if  any  existed. 

[6]  The  order  of  Judge  Jenckes  denying 
the  writ  does  not  support  the  attempted  ap- 
peal, because  it  was  and  Is  coram  non  judice. 
The  habeas  corpus  proceedings  being  void  ab 
Initio,  the  entire  structure  falls  to  the  ground. 
[I]  Wc  make  way  for  no  other  court  In 


the  land  in  our  estimation  and  appreciation 
of  the  incalculable  value  and  benefits  of  the 
writ  of  habeas  corpus— the  greatest  writ 
known  to  our  laws.  But  we  wiU  not  sanc- 
tion the  abuse  of  the  writ.  It  should  never 
be  issued  imless  the  petition  therefor  shows 
upon  its  face  that  the  petitioner  is  entitled 
to  be  discharged.  In  habeas  corpus  proceed- 
ings before  Judge  Jenckes  the  petition  af- 
firmatively showed  uixm  its  face. that  the  pe- 
titioner was  not  entitled  to  his  discharge. 

It  is  true  the  erroneous  habeas  corpus  pro- 
ceedings have  had  the  wicked  effect  tem- 
porarily to  defeat  Justice,  but  this  court  Is 
vested  by  law  with  the  unrestricted  power  to 
rectify  the  wrong,  and  we  do  not  hesitate 
to  exercise  that  powor.  . 

The  record  of  the  proceedings  before  Judge 
J.  S.  Jenckes  and  the  record  of  the  superior 
court  of  Pinal  county  In  the  habeas  corpus 
case  will  be,  and  the  same  are  hereby, 
quashed. 

The  proper  ofilcer,  when  so  ordered,  will 
take  the  said  Nidian  Martin  before  the  su- 
perior court  of  the  county  of  Yavapai,  there 
to  be  dealt  with  by  the  judge  of  said  court 
as  provided  by  section  9,  Initiative  Measure, 
filed  In  the  office  of  the  Secretary  of  State 
July  8,  1018,  and  approved  by  a  majority  of 
the  votes  cast  thereon  at  the  general  election 
held  on  the  5th  day  of  November,  1918,  Ses- 
sion Laws  of  Arizona,  1919. 

BOSS,  C.  J.,  concurs. 

McALISTEB,  3.  (concurring  specially).  I 
concur  In  the  order  quashing  the  record  of 
the  habeas  corpus  proceeding  because  there 
can  be  no  question  but  that  the  issuing  of 
the  writ  was  without  Jurisdiction,  for  a  su- 
perior judge  or  court  has  no  power  to  re- 
view a  judgment  of  the  Suprrane  Court,  and, 
aa  pointed  out  in  the  opinion  prepared  by 
Judge  BAKER,  the  only  error  relied  on  to 
justify  setting  aside  the  judgment  of  convic- 
tion is  a  mere  irregularity  in  the  trial,  to 
wit,  that  the  petitioner  was  not  brought  to 
trial  within  60  days  from  the  date  of  the  fil- 
ing of  the  information.  This  was  clearly 
waived,  for  no  effort  was  afterwards  made 
in  either  the  superior  or  Supreme  Court  to 
take  advantage  of  it,  and  besides,  as  stated 
In  the  opinion,  it  was  in  the  record  upon 
the  review  of  which  by  this  court  the  Judg- 
ment of  conviction  was  affirmed. 

In  granting  the  writ.  Judge  Jenckes  evi- 
dently followed  the  practice  so  common 
among  trial  court  judges  of  Issuing  writs  of 
habeas  corpus  as  a  matter  of  course  upon 
the  presentation  of  the  petition  without  oon- 
siderlng  seriously  Its  allegations,  but  with 
the  purpose  of  going  into  the  matter  thor- 
oughly on  the  hearing.  The  fact  that  there 
Is  an  appeal  from  the  order  discharging,  or 
refusing  to  discbarge,  on  the  hearing,  and 
that  there  is  no  appeal  from  a  refusal  to 
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pltal  and  medical  care.  At  any  rate,  It  can- 
not be  said  tbat  the  award  of  $5,000  is  so 
great  as  to  shock  the  conscience  or  "to  sug- 
gest at  first  blush,  passion,  prejudice  or  cor- 
ruption on  the  part  of  the  Jury."  Cases  from 
other  Jurisdictions  are  cited  by  appellants 
wherein  similar  verdicts  were  reduced  on  ap- 
peal, but  so  much  depends  upon  the  peculiar 
circumstances  of  each  case  and  upon  the  par- 
ticular rule  prevailing  in  the  appellate  prac- 
tice therein,  that  we  forego  any  spedflc  no- 
tice of  these  dedsitms. 

The  defendants  requested  the  court  to  in- 
struct the  Jury  as  follows: 

(1)  "The  jury  are  instructed  that  in  an  ac- 
tion by  a  pedestrian  to  recover  damages  for 
an  injury  from  an  automobile,  there  can  be 
no  recovery  unless  the  plaintiff  was  free  from 
negligence  which  contributed  to  the  injury. 

"The  law  does  not  recognize  degrees  of  neg- 
ligence in  actions  for  personal  injuries  and  if 
you  believe  from  the  evidence  that  the  plaintiff 
in  this  case  failed  to  nse  that  degree  of  care 
and  prudence  which  the  ordinary  man,  under 
similar  circumstances,  would  have  used  in 
this  case,  and  that  such  negligence  on  his  part 
contributed  in  any  degree  to  the  accident,  the 
plaintiff  cannot  recover  and  your  verdict  should 
be  for  the  defendant." 

(2)  "It  is  the  duty  of  a  pedestrian  traveling 
in  or  crossing  a  public  street  to  use  ordinary 
care  and  to  reasonably  exercise  for  Ids  personal 
safety  the  faculties  with  which  he  Is  endowed 
by  nature  for  self -protection;  and  if  he  fails 
to  do  so  and  is  injured  by  reason  of  such  fail- 
ure, he  cannot  recover  on  account  of  such 
injury. 

"And  if  you  believe  from  the  evidence  that 
plaintiff  by  the  reasonable  use  of  the  faculties 
given  him  by  nature  for  bis  self-protection 
could  have  avoided  the  accident  and  that  his 
failure  to  do  so  contributed  toward  the  acci- 
dent then  your  verdict  should  be  for  the  de- 
fendant." 

(3)  "Tou  are  charged  that,  while  pedestrians 
and  tne  drivers  of  automobiles  have  equal 
rights  at  street  crossings,  a  pedestrian  seeliing 
to  cross  a  street  at  such  crossing  is  bound  to 
anticipate  that  automobiles  as  well  as  other 
vehicles  may  be  approaching  the  .crossing,  and 
while  Us  right  at  the  crossing  is  equal  to  that 
of  any  other  class  of  travelers,  yet  he  must 
not  exercise  his  right  recklessly,  but  must  act 
with  such  degree  of  care  as  is  commensurate 
with  the  existing  dangers,  and  if  you  believe 
from  the  evidence  that  plaintiff  failed  to  act 
with  the  degree  of  care  which  the  circumstanc- 
es of  the  case  demanded  and  tbat  such  action 
upon  his  part  contributed  to  the  accident,  your 
verdict  should  be  for  the  defendants." 

The  court  gave  the  first  two  of  these  In- 
structions as  modified  by  the  expressions 
which  we  have  italicized  as  follows: 

(1)  "The  jury  are  instructed  that  in  an  ac- 
tion by  a  pedestrian  to  recover  damages  for 
an  injury  from  an  automobile  there  can  be 
no  recovery  unless  the  plaintiff  was  free  from 
negligence  tbat  contributed  to  the  injury  and 
was  prommate  oause  thereof. 

"The  law  does  not  recognize  degrees  of  neg-  | 


ligence  in  actions  for  personal  Injuries,  and  if 
you  believe  from  the  evidence  that  the  plaintiff 
in  this  case  failed  to  use  tbat  degree  of  car« 
and  prudence  which  the  ordinary  man,  under 
similar  circumstances  would  have  used  in  tliis 
case,  and  that  such  negligence  on  his  part  con- 
tributed in  any  degree  to  the  injury  at^d  wa» 
proximate  cause  thereof,  the  plaintiff  cannot 
recover  and  your  verdict  should  be  for  the  de- 
fendants." 

(2)  "It  is  the  duty  of  a  pedestrian  traveling 
in  or  crossing  a  public  street  to  use  ordinary 
care  and  to  reasonably  exercise  for  his  person- 
al safety  the  faculties  with  which  he  is  en- 
dowed by  nature  for  self -protection;  and  if  he 
fails  to  do  so  and  is  injured  by  reason  of  such 
failure,  and,  further,  if  tuoh  faUure  i*  proxi- 
mate cause  of  injury,  he  cannot  recover  on 
account  of  such  injury. 

"And  if  you  believe  from  the  evidence  that 
plaintiff  by  the  reasonable  use  of  the  faculties 
given  him  by  nature  for  his  self-protection 
could  have  avoided  the  injury  and  that  his  fail- 
ure to  do  so  contributed  toward  the  injury  and 
toai  proximate  oauie  thereof,  then  your  verdict 
should  be  for  the  defendants." 

The  third  was  given  with  a  similar  modi- 
fication. 

Thus  Is  presented  a  very  important  ques- 
tion relating  to  a  prominent  feature  of  the 
case.  One  claim  of  defendants  was  that, 
even  if  the  driver  of  the  automobile  was  not 
free  from  blame,  plaintiff  could  not  recover 
by  reason  of  his  own  negligence;  in  other 
words,  tliat  It  was  a  proper  case  for  the  ap- 
plication of  the  doctrine  of  "contributory  neg- 
ligence," as  it  Is  known  to  the  law.  It  will 
not  be  doubted  that,  If  there  was  any  sub- 
stantial basis  in  the  evidence  for  this  theory, 
the  defendants  were  entitled  to  a  correct  in- 
struction as  to  what  conduct  on  the  part  of 
plaintiff  would  debar  him  from  recovery. 

Tliat  there  was  a  substantial  showing  of 
the  want  of  ordinary  care  on  the  part  of 
plaintiff,  which  might  be  deemed  contributory 
to  the  injury.  Is  not  disputed,  and  therefore 
we  need  not  quote  from  the  testimony. 

The  question  then  arises  whether  said  In- 
structions as  pr<90sed  by  appellants  present- 
ed correctly  the  legal  aspect  of  "contributory 
negligence."  The  doctrine  presupposes,  of 
course,  negligence  of  the  other  party,  bat 
precludes  recovery  on  the  ground  that  the 
injury  was  partly  the  result  of  his  own  neg- 
ligence; In  other  words,  that  the  accident 
was  occasioned  by  his  own  carelessness  co- 
operating with  that  of  the  other  party.  Some- 
what different  phraseology  in  defining  the 
term  is  used  by  different  authors,  but  If  it 
can  be  seen  that  the  injured  party's  want  of 
ordinary  care  was  an  important  element  in 
the  occurrence,  and  that  the  injury  may  be 
attributed  to  such  want  of  care  as  well  as 
to  the  negligence  of  the  other  party,  thai,  no 
doubt,  a  case  of  contributory  n^ligence  la 
found.  In  this  connection  we  may  refer  to 
Thompson's  Law  of  Negligence^  toL  1,  p,  210. 
wherein  it  Is  said: 
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"In  order,  then,  to  prevent  a  recoTery  by 
x««a«n  of  contrilratoiT  negligence,  the  plaintifi 
or  person,  injured  mast  have  been  gnilty  of  a 
want  of  ordinary  care;  and  we  ahall  now  see 
that  this  want  of  ordinary  care  mast  have 
been  a  proximate  cause  of  the  injury,  and  not 
•  remote  cause  or  mere  condition.  If  the  neg- 
ligence of  the  plaintiff  was  only  remotely  con- 
nected with  the  injury  the  plaintiff  may  recov- 
er damages,  if  notwithstanding  such  remote 
ne^gence  of  the  plaintiff  the  defendant  might 
have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care.  But  if  a  want  of  ordinary  care  on 
the  part  of  the  person  injured  concurs  as  a 
proximate  cause  in  producing  the  injury,  the 
defendant  is  not  liable,  although  in  fault  This 
doctrine  is  involved  in  the  meaning  of  the 
words  we  employ  to  express  the  negligence  on 
the  part  of  the  plaintiff  which  will  bar  a  re- 
covery— contributory  negligence.  The  negli- 
gence of  the  plaintiff  which  will  bar  a  recovery 
of  damages  for  an  injury  sustained  by  the  de- 
fendant's negligence  must  be  such  as  con- 
tributes to  the  injury  complained  of;  that  is, 
as  expressed  by  a  learned  and  philosophic 
writer,  it  inust  be  snch,  thst  by  the  usual 
course  of  events,  it  would  result,  unless  inde- 
pendent disturbing  moral  agencies  intervened, 
in  the  particular  Injury.'  " 

[S]  From  tbe  various  sources,  which  he  has 
consulted,  respondent  ednces  this  deflnltion: 

"Contributory  negligence  is  the  negligence 
of  a  person  on  account  of  whose  injury  a  suit 
is  brought  amounting  to  a  want  of  ordinary 
care  and  prominently  contributing  to  cause 
■aid  injury." 

The  only  question  about  this  deflnltion 
arises  from  fbe  nse  of  the  term  prominently. 
That  is  somewhat  confusing.  If  the  negli- 
gence  of  the  injured  party  directly  contrib- 
utes to  the  cause  of  the  Injury,  It  matters  not 
whether  that  negligence  is  prominent  or  not. 
Of  course,  his  want  of  care  might  be  of  snch 
trifling  Importance  as  to  be  properly  disre- 
garded ;  but  In  snch  case  it  could  not  be  said 
that  it  has  contributed  to  the  cause  of  the  in- 
jury. It  is  to  be  observed  that  in  many  of 
the  definitions  the  term  "proximate  cause"  is 
used,  and  this  has  led  to  some  misunder- 
standing. The  word  "proximate,"  though,  is 
Intended  to  mean  direct  or  immediate  as  op- 
posed to  "remote"  and,  of  course,  the  negli- 
gence of  the  plaintiff  must  have  a  causal 
connection  with  the  injury  in  order  to  con- 
stitute a  case  of  "contributory  negligence." 
As  thus  tmderstood,  there  can  be  no  serious 
objection  to  the  use  of  said  expression,  but 
manifestly  it  should  be  limited  to  a  proxi- 
Miate  cause  or  to  a  part  of  the  proximate 
cause  of  the  Injury. 

Since  the  negligence  ot  the  plalntlS  must 
eoDcnr  and  co-operate  with  that  of  tbe  de- 
fendant in  order  to  constitute  contributory 
n^igence,  it  is  apparent  that  in  such  cases 
tbe  accident  is  the  result  or  consequence  of 
two  causes  or  elements,  the  negligence  of 
plalntIS  and  the  negligence  of  defendant. 

[4]  Examining  the  proposed  instructions  in 


the  light  of  these  familiar  principles,  we  find 
the  first  Is  open  to  the  criticism  that  it  does 
not  require  the  negligence  of  plaintiff  to  be 
a  proximate  or  immediate  cause  of  the  in- 
jury in  order  to  relieve  the  defendant.  But 
as  to  this,  however,  it  must  be  said  that  un> 
der  the  evidence  any  negligence  of  plaintiff 
must  have  been  proximate  and  not  remote. 
There  being  no  evidence  of  any  remote  negli- 
gence on  the  part  of  plaintiff,  the  omission 
of  the  proper  qualifying  expression  could  not 
have  been  prejudicial  to  him. 

[t]  Tbe  second  proposed  instruction  seems 
nnobjectionable.  It  is  certainly  the  duty  of 
the  pedestrian  to  use  "ordinary  care  in  cross- 
ing a  street  and  to  reasonably  exercise  his 
faculties  for  his  personal  safety  and  if  he 
falls  to  do  so  and  is  injured  by  reason  of 
such  failure  he  cannot  recover  on  account  of 
snch  injury."  If  he  is  injured  by  reason  of 
snch  failure,  it,  of  course,  must  be  a  cause  of 
the  injury  and  makes  him  responsible  for  it. 
Furthermore,  if  the  plaintiff  by  the  reason- 
able use  of  his  faculties  "could  have  avoided 
the  accident  and  his  failure  to  do  so  con- 
tributed toward  the  accident,"  then  this  con- 
duct reached  the  full  measure  of  "contribu- 
tory negligence." 

[6,  7]  The  third  proposed  instruction  also 
contained  a  correct  principle  of  law  and  pre- 
sented a  proper  standard  of  conduct  under 
the  circumstences  therein  detailed. 

The  trial  judge  by  the  modification  of  these 
instructions  did  not  erroneously  stete  a  prin- 
ciple of  law,  but  tbe  criticism  is  that  he  did 
not  accurately  present  the  theory  of  contribu- 
tory negligence.  The  instructions,  as  modi- 
fled,  amount  to  this:  That  if  plaintiff  was 
guilty  of  negligence  and  that  negligence  was 
the  sole  cause  of  the  injury,  then  he  oonld 
not  recover.  Of  course,  that  is  true,  but  de- 
fendante  desired  to  have  the  court  instruct 
the  jury  that.  If  plaintiCr's  negligence  con- 
tributed to  and  was  therefore  a  proximate 
cause  of  the  injury,  he  could  not  recover. 
True,  the  court  did  not  use  the  definite  arti- 
cle, but  to  declare  negligence  to  be  "proxi- 
mate cause"  necessarily  implies  that  it  is 
the  only  proximate  cause. 

[8, 1]  The  question  then  arises  whether 
this  action  of  the  court  constituted  prejudi- 
cial error.  The  answer  manifestly  depends 
upon  whether  the  principle  was  covered  by 
other  Instructions.  The  only  one  which  mi^t 
possibly  be  so  considered  is  the  following: 

"A  failure  to  comply  with  the  law  respecting 
the  operation  of  an  automobile  upon  the  high- 
way from  which  an  injury  results  as  proximate 
and  direct  cause  of  such  failure  gives  to  the 
injured  person  a  cause  of  action  if  his  own 
negligence  did  not  materially  contribute  to  the 
injury  and  constitute  a  proximate  cause  there- 

01." 

If  it  had  not  introduced  the  element  of  ma- 
teriality, this  might  be  deemed  a  sufficient 
Instruction  that  plaintiff  could  not  recover 
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If  his  own  negligence  contributed  proximate- 
ly to  the  Injury.  But  in  this  state,  In  ac- 
tions like  this,  the  law  does  not  recognize  the 
doctrine  of  comparative  negligence.  Sego  v. 
Southern  Pacific  Co.,  137  Cal.  405,  70  Pac. 
270.  The  instruction  left  the  Jury  to  specu- 
late as  to  what  extent  in  comparison  with 
that  of  defendant  the  negligence  of  plalntifl 
may  have  contributed  to  the  Injury,  and  they 
may  have  concluded  that  plaintiff  was  proxi- 
mately negligent,  but  that  his  negligence  was 
not  so  material  as  that  of  defendant  and 
hence  he  was  not  entitled  to  recover.  How- 
ever, the  rule  is  as  stated  in  Needham  v.  S. 
F.  ft  S.  J.  B.  Co.,  87  CaL  409,  as  follows: 

"That  a  plaintlfF  cannot  recover  for  the  neg- 
ligence of  the  defendant,  if  his  own  want  of 
cqre  or  negligence  has  in  any  degree  contrib- 
nted  to  the  result  complained  of— there  can  be 
no  dispute." 

The  court  therein  states  the  reason  of  the 
rule  to  be  that  since  both  parties  are  in  fault 
there  can  be  no  apportionment  of  damages. 
So  in  Maumns  v.  Champion,  40  Cal.  121,  it  is 
held  to  be  sufficient  to  absolve  the  defendant 
if  the  negligence  of  the  plaintiff  "contributed 
proximately  to  the  injury  complained  of." 

Bespondent,  in  support  of  his  position  that 
the  error  wa»  cured,  cites  Squler  v.  Davis 
Standard  Bread  CO.,  185  Pac.  391,  wherein 
the  lower  court  had  used  the  expression  "the 
proximate  cause"  in  defining  contributory 
negUgence,  but  the  Supreme  Court  calls  at- 
tention to  the  fact  that  the  sentence  contain- 
ing the  objectionable  words  was  Immediately 
preceded  by  a  sentence  urging  the  jury  to 
determine  whether  plaintiff's  negUgence,  if 
any,  was  "a  proximate  cause"  of  the  injuries, 
and  that  elsewhere  the  jury  was  fully  and 
correctly  Instructed  on  the  law  of  contribu- 
tory negligence.  The  Supreme  Court  there- 
fore held  tliat  from  the  whole  charge  the  jury 
could  not  have  been  misled.  Upon  an  e^m- 
ination  of  the  record  in  that  case  we  find  that 
the  trial  court  gave  this  instruction:  ' 

"The  defendants  in  their  answer  allege  that 
the  plaintiff  himself  was  guilty  of  negligence 
which  proximately  caused  his  injuries,  and  in 
that  regard  the  court  instructs  you  that  if  you 
find  that  both  the  plaintiff  and  the  defendants 
were  guilty  of  negligence  proximately  causing 
or  contributing  to  the  injury  in  question,  then 
the  plaintiff  cannot  recover,  because  his  own 
contributory  negligence,  if  any  you  find,  is  a 
complete  defense  on  the  part  of  the  defend- 
ants." 

We  have  no  such  situation  here. 

[It,  11]  The  defendants  requested  an  in- 
struction which  was  modified  by  the  court 
by  Inserting  the  words  in  italics,  and  was 
given  as  follows: 

"If  yon  beheve  from  the  evidence  that  Mrs. 
Spencer,  upon  seeing  the  plaintiff  at  the  cross- 
ing starting  to  cross  the  street,  check  her  car 
to  allow  plaintiff  to  pass,  and  that  plaintitt' 
instead  of  going  on  turned  back,  and  that  llrs. 


Spencer  then  proceeded  on  her  way,  that  plain- 
tiff then  again  started  across,  and  that  to  avoid 
hitting  the  plaintiff  Mrs.  Spencer  turned  to 
the  left-hand  side  of  the  street,  then  I  charge 
you  .  that  the  fact  that  she  was  on  the  left- 
hand  side  of  the  street  at  the  time  her  car 
struck  the  plaintiff  raises  no  presumption  that 
she  was  guilty  of  negligence  in  being  there,  hut 
put*  upon  h&r  the  burden  of  juttifyitiir  her 
potition,  and  it  is  for  you  to  determine  from  all 
the  evidence  before  you  whether  or  not  Mrs. 
Spencer  nsed  that  degree  of  care  and  pmdenee 
whidi  would  be  expected 'of  a  woman  so  placed 
as  she  was,  and  called  upon  to  act  suddenly 
in  an  emergency  in  an  attempt  to  avoid  a  col- 
lision, and  if,  after  a  eonsideratian  of  all  the 
facts  and  dreumstances,  yon  are  satisfied  that 
she  did  use  such  care  and  prudence  to  avoid 
such  collision  as  might  reasonably  be  expected 
of  a  woman  so  placed  as  she  was,  then  your 
verdict  should  be  for  the  defendants." 

The  first  part  of  the  instrnctlon,  conclud- 
ing  with  the  'presumption,"  is  undoubtedly 
correct.  In  other  words,  if  the  Jury  believed 
the  facts  to  exist  as  therein  recited,  they 
must  conclude  that  Mrs.  Spencer  was  not 
guilty  of  negligence  in  being  on  the  left-hand 
side  of  the  street ;  that  is,  that  she  was  justi- 
fied in  being  there.  Nevertheless,  the  court 
proceeds  to  tell  the  Jury  that  she  has  cast 
upon  her  "the  burden  of  justifying  her  post- 
tion."  This  necessarily  required  of  her  proof 
to  overcome  a  presumption  in  her  favor.  In 
other  words,  although  "certain  facts  showed 
her  to  be  in  the  right,  she  must  Introduce  evi- 
dence to  prove  that  she  was  not  in  the  wrong. 

[12]  In  virtually  stating  that  she  must  of- 
fer other  evidence  to  justify  her  position  in 
the  street  the  court  by  said  instruction  also 
Invaded  the  province  of  the  jury,  since  the 
law  imposes  upon  the  jurors  the  duty  of  de- 
termining the  weight  and  effect  of  the  evi- 
dence. 

In  further  explanation  ot  her  position.  It 
may  be  added  that  where  the  accident  oc- 
cuiTed  the  street  is  very  narrow,  only  about 
23  feet  wide ;  hence  it  was  necessary  to  trav- 
el only  a  few  feet  to  carry  the  machine  to  the 
"left-hand  side  of  the  street." 

The  court  might  well  have  given  this  in- 
struction proposed  by  defendants: 

"I  instruct  you  that  where  the  evidence  is  a« 
consistent  with  a  neglect  of  duty  on  the  iwrt 
of  the  injured  person  as  it  is  with  a  neglect 
of  duty  or  care  on  the  part  of  the  person 
charged  with  causing  the  injury,  the  injured 
party  cannot  recover  in  an  action  for  damages 
for  the  injuries  sustained." 

This  instruction  was  approved  by  the  Su- 
preme Court  In  Sheldon  T.  Jamea,  175  Cal. 
474,  166  Pac.  8,  2  A.  L.  B.  1403.  While  this 
omission  would  not  of  itself  justify  a  rever- 
sal, yet  in  view  of  the  strikingly  conflictlos 
character  ot  the  evidence  it  was  quite  ai>- 
proprlate  to  the  situation. 

[13]  Appellants  criticize  the  following  In- 
strnctlon given  by  request  of  plaintiff: 
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•To*  an  instmctcd  that  It  is  the  iatj  of  • 
person  operating  an  antomobile  upon  the  public 
highway  to  oae  reaaonable  caie  in  its  opera- 
tion, and  to  move  at  a  rate  of  speed  reasonable 
under  the  drcnmatancea  and  to  cause  it  to  slow 
np  or  stop,  if  need  be,  when  danger  is  imminent 
and  could  by  the  exercise  of  reasonable  care  be 
seen  or  known  in  time  to  avoid  injoiy." 

Appellants  dedaie: 

"This  took  from  the  jury  the  right  of  deter- 
Bfiining  whether  or  not,  in  this  case,  the  de- 
fendant was  justified  in  seeking  to  avoid  the 
accident  by  taming  to  the  left  instead  of  atop- 
pfiig." 

Tbere  la  some  force  in  the  criticism,  as 
the  test  la  what  would  a  reasonable  person 
do  under  the  circumstances,  and  not  what 
subsequent  events  may  have  shown  to  be  nec- 
essary to  avoid  the  injury.  Of  course,  a 
driver  should  ordinarily  stop  bis  machine 
rather  than  take  any  chances  of  Injuring  a 
pedestrian;  but  it  is  for  the  Jury  to  deter- 
mine in  each  particular  case  what  the  rule 
of  reasonable  care  requires  in  that  respect. 
We  do  not  say  that  the  Instcuction  is  fatally 
defective,  but  we  think  It  lacks  clearness  and 
was  liable  to  be  misunderstood. 

We  find  nothing  else  in  reference  to  the 
Instructions  subject  to  criticism. 

For  the  reason,  no  doubt,  that  they  see  no 
merit  in  the  contention,  appellants  do  not 
argue  the  point  that  the  evidence  Is  insuffi- 
cient to  support  the  finding  of  negligence  on 
the  part  of  Mrs.  Spencer.  As  the  record 
contains  such  evidence,  we  are  reluctant  to 
reverse  the  cause ;  but  the  defendants  equally 
with  the  plaintiff,  are  entitled  to  a  full  and 
fair  trial  with  the  right  to.  demand  that  their 
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theory  of  the  case,  as  legally  sanctioned,  be 
properly  presented  to  the  Jury. 

We  think  it  just  that  a  new  trial  be  had, 
and  the  Judgment  is  therefore  reversed. 

We  concor:    PBEWBXT,  Presiding  Judge 
pro  tern.;  HABT,  J. 


Oplnioa  of  Supreme  Court  In  Bank,  de- 
nying Hearing. 

FEB  OUBIAH.  The  petition  for  rehearing 
In  the  Supreme  Ooort  la  denied. 

[14]  With  regard  to  the  instruction  relat- 
ing to  the  rule  where  the  evidence  is  as  con- 
sistent with  neglect  of  duty  by  the  injured 
person  as  It  is  with  neglect  of  duty  by  the 
person  charged  with  causing  the  Injury, 
which  instruction  the  District  Oourt  states 
"might  well  have  been  given,"  we  desire  to 
say  that  while  the  instruction  is  correct  In 
point  of  law,  it  thoroughly  understood,  and 
therefore  that  it  is  not  error  to  give  it,  we 
are  not  of  the  opinion  that  a  oourt  errs  if  It 
refuses  the  same.  All  that  the  instruction 
means  is  that  where  the  plaintiff  must  prove 
his  case  by  a  preponderance  of  the  evidence 
and  the  evidence  on  a  material  point  in  is- 
sue is  equally  balanced,  the  plaintiff  cannot 
prevail.  This  rule  should  be  stated  In  clear- 
er language  than  is  contained  In  the  instruc- 
tion copied  In  the  opinion  of  the  District 
Court,  and  the  court  may  well  refuse  it  pro- 
vided it  gives  the  rule  as  It  should  be  stated.. 

All  concur,  except  LAWLOB,  J.,  who  voted 
for  the  granting  of  the  application,  and  WIX<- 
BUB,  J.,  absent, 
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In  re  OPINION   OF  THE   JUDGES. 

(No.  3976.) 

(Criminal  Court  of  Appeals  ot  Oklahoma. 
Ma7  4,  1921.) 

(SyUaiua  hy  the  Court.) 
Jury  ®=324 — Statute  empowering  trial  oourt  to 
determine  punishment  held  valid;   one  plead- 
ing guilty  to  capital  crime  may  be  aentenced 
without  submission  to  jury. 
The  statute  providiiig   (section  2319,  Bey. 
Laws  1910)  that  upon  a  plea  of  guilty  of  mur- 
der the  court  shall  determine  whether  the  de- 
fendant shall  be  punished  by  death  or  by  impris- 
onment for  life  at  hard  labor  is  constitutional 
and  valid,  and  -where  a  defendant  who  has  been 
informed  against  for  a  capital  crime  in  a  court 
of  competent  jurisdiction   pleads   guilty,   such 
court  is  authorized  to  pronounce  judgment  and 
sentence  against  such  defendant  according  to 
law.    In  such  a  case  there  is  no  issue  to  be 
submitted  to  a  jury. 

Opinion  of  the  Judges,  rendered  In  re- 
sponse to  the  request  of  the  Governor  as  to 
conviction  and  death  sentence  of  William 
Talt. 

Hon.  J.  B.  A.  Robertson,  Oovemor  of  the 
State  of  Oklahoma— -Sir: 

The  Judges  of  the  Criminal  C!ourt  of  Ap- 
peals responding  to  your  official  commnnica- 
tion,  as  Oovemor  of  Oklahoma,  to  this  court, 
which  presents  for  consideration  of  the 
Judges  of  the  court  the  record  of  conviction 
of  WilUam  Talt,  who  was,  on  April  14,  1921, 
by  the  judgment  of  the  district  court  of  Co- 
manche county,  sentenced  to  suffer  death  by 
electrocution,  and  fixing  June  14,  1921,  as  the 
date  of  execution,  with  the  request  that  we 
give  an  opinion  thereon,  as  provided  by  sec- 
tion 6969,  Rev.  Laws,  we  would  hereby  re- 
spectfully submit  the  following  opinion  of 
the  Judges: 

The  Code  of  Criminal  Procedure  of  the 
state  of  Oklahoma  provides  that: 

"The  judge  of  a  court  at  which  a  conviction 
requiring  a  judgment  of  death  is  had,  must,  im- 
mediately after  the  conviction,  transmit  to  the 
Governor,  by  mail  or  otherwise,  a  statement  of 
the  conviction  and  judgment,  and  of  the  testi- 
mony given  at  the  trial."  Section  6968,  Rev. 
Laws. 

>nd  that: 

"The  Oovemor  may  thereupon  require  the 
opinion  of  the  judges  of  the  Criminal  Court  of 
Appeals,  or  any  of  them,  upon  the  statement  so 
furnished."    Sec.  6969  Rev.  Laws. 

C.  W.  Simpson,  court  clerk  of  Comanche 
county,  duly  certified  a  copy  of  the  infor- 
mation and  the  judgment  and  sentence,  and 
a  written  confession  subscribed  and  sworn 
to  by  the  defendant  on  March  31,  1921 ;  also 
a  transcript  of  the  testimony  of  the  defend- 


ant WilUam  Talt,  as  a  wftaess  for  Us  co- 
defendant,  O.  W,  Goben,  upon  the  trial  of 
said  codefendant.  In  accordance  with  the 
requirement  of  section  6968,  Rev.  Laws, 
Hon.  A.  S.  Wells,  Judge  of  the  district  court 
of  C!omanche  county,  transmitted  the  same 
to  the  Governor. 

The  record  so  transmitted  shows  that  on 
April  12,  1921,  Fletcher  S.  Riley,  county  at- 
torney of  Comanche  county,  filed  an  infor- 
mation in  the  district  court  of  said  county, 
jointly  charging  William  Tait  and  C.  W. 
Goben  with  the  murder  of  one  Russell 
Sprague,  alleged  to  have  been  committed  in 
said  county  on  the  25th  day  of  March,  1921; 
that  on  the  12th  day  of  April,  1921,  the  de- 
fendant William  Talt,  present  in  person  and 
by  his  attorney,  In  open  court,  was  duly  ar- 
raigned upon  ttte  charge  of  murder,  and  said 
information  was  by  the  court  clerk  read  to 
the  said  defendant  William  Tait.  Thereup- 
on the  defendant  William  Talt  In  open  court 
entered  a  plea  of  guilty  of  the  crime  of  mur- 
der as  charged  in  said  information.  Tliere- 
upon  the  court  fixed  the  14th  day  of 
April,  1921,  as  the  time  at  which  judgmoit 
should  be  pronounced  upon  his  plea  of  guilty, 
at  which  time  the  court  pronounced  judg- 
ment and  sentenced  the  defendant  \^^Uiam 
Tait  to  suffer  death  by  electrocution  within 
the  walls  of  the  penitentiary  at  McAlester, 
on  the  14th  day  of  June,  1921. 

In  his  written  confession,  subscribed  to 
and  verified  by  his  oath  on  the  Slst  day  of 
March,  1921,  he  admits  that  he  fired  the 
fatal  shot,  and  that  the  murder  was  commit- 
ted in  the  perpetration  of  a  robbery.  The 
transcript  of  testimony  submitted  shows  that 
the  defendant  William  Tait,  called  as  a  wit- 
ness on  the  trial  of  his  codefendant,  C.  W. 
Goben  and  being  first  duly  sworn,  testified 
that,  at  a  farm  about  11  miles  east  of  Law- 
ton,  In  the  presence  of  his  codefendant,  C. 
W.  Goben,  he  hit  the  deceased,  Russell 
Sprague,  on  the  head  with  the  butt  end  of 
a  six-shooter ;  that  Sprague  fell  to  the  floor, 
and  he  took  from  his  person  |13  In  bills; 
that  he  and  said  codefendant  carried  deceas- 
ed from  the  house  and  put  him  in  a  car, 
that  his  codefendant,  Goben,  drove  the  car 
to  a  creek,  and  he  told  his  codefendant, 
"Right  here  is  where  we  had  better  put 
him;"  that  they  took  the  deceased  out  of 
the  car  and  carried  him  to  the  river.  He 
was  then  asked,  "What  took  place?"  and 
answered,  "I  took  the  rope  off  of  him,  and 
I  shot  him  through  the  head  and  rolled  him 
in  this  river." 

It  has  been  uniformly  held  by  this  court 
that  the  statute  above  quoted  contemplates 
an  advisory  opinion  where  an  appeal  has  not 
been  taken  in  a  capital  case,  and  where  the 
death  penalty  has  been  assessed. 

The  questions  presented  are.  Has  there 
been  an  observance  of  all  the  formailties  of 
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law  essential  to  the  taking  of  human  life? 
Or  has  the  trial,  conriction,  and  sentence  of 
death  been  In  accordance  with  the  law  of 
the  land?  Upon  a  very  careful  examination 
of  the  record  before  us  we  find  that  the  in- 
formation snffidently  and  correctly  charges 
the  crime  of  mnrder;  that  the  defendant 
had  the  benefit  of  counsel,  and,  without  con- 
ddering  his  admissions  and  confessions  of 
guilt,  his  testimony  as  a  witness  is  alone 
conclusiTe  of  his  guilt  of  the  crime  charged. 
We  further  find  that  all  the  formalities  of 
law  essential  to  the  Infliction  of  the  death 
penalty  have  been  fully  observed. 

The  Penal  Ck)de  of  the  state  of  Oklahoma 
provides: 

"Any  person  convicted  of  murder  shall  suffer 
death,  or  imprisonment  at  hard  labor  in  the 
ita'te  penitentiary  for  life,  at  the  discretion  of 
the  jury.  Upon  trial  of  an  indictment  for  mur- 
der, the  jury,  if  they  find  the  defendant  guilty, 
must  designate  in  their  verdict  whether  he  shall 
be  pnnished  by  death  or  imprisonment  for  life 
at  hard  labor,  and  the  judgment  of  the  court 
shall  be  in  accordance  therewith.  But  upon  a 
plea  of  guilty  the  court  shall  determine  the 
same."    Section  2319,  Bev.  Laws. 

Under  this  provision  of  the  statute  the 
qnestlon  presented  for  our  consideration  Is 
whether,  according  to  a  proper  judicial  con- 
struction, the  concluding  clause  of  the  above 
section  authorized  the  district  court  to  pro- 
nounce the  judgment  and  sentence  of  death 
upon  the  defendant's  plea  of  guilty,  or 
whether,  on  the  contrary,  it  is  necessary, 
under  the  statute,  to  submit  the  question 
whether  he  shall  be  punished  by  death  or 
imprisonment  for  life  at  hard  labor  to  the 
discretion  of  a  jury. 

In  a  former  opinion  of  this  court.  In  re 
Opinion  of  the  Judges,  6  Okl.  Cr.  18,  115 
Pac.  1028,  construing  this  provision,  it  was 
hdd: 

"The  statute  providing  •  •  •  that  upon  a 
plea  of  guilty  of  murder  the  court  shall  deter- 
mine whether  the  defeudant  shall  be  punished 
by  death  or  by  imprisonment  for  life  at  hard 
labor  is  constitutional  and  valid,  and  where  a 
defendant  who  tms  been  informed  against  for 
a  capital  crime  In  a  court  of  competent  jurisdic- 
tion pleads  guilty,  such  court  is  authorized  to 
pronounce  judgment  and  sentence  against  such 
defendant  according  to  law.  In  such  a  case 
there  is  no  issue  to  be  submitted  to  a  jury." 

Id  onr  opinion  there  is  no  reason  why  this 
provision  of  the  statute  is  not  constitutional 
and  valid.  A  cmviction  of  crime  may  be 
bad  In  three  ways ;  either  by  the  verdict  of 
a  jury,  or  by  findings  of  fact  by  the  judge 
where  the  Jnry  is  waived  (Const,  art  7,  { 
20),  or  by  a  plea  of  guilty.  And  where  a 
defendant  who  is  indicted  or  informed 
against  for  a  capital  crime,  in  a  court  of 
competent  jurisdiction,  pleads  guilty,  the 
the  court  is  authorized  to  pronounce  judg- 


ment and  sentence  against  sndi  defendant, 
and  in  its  discretion  may  impose  the  extreme 
penalty  of  the  law.  The  authority  thus 
granted  Is  not  in  any  degree  affected  or  con- 
trolled by  the  previous  provisions  contained 
In  said  section  2319,  Bev.  Laws.  The  pro- 
visions preceding  the  concluding  clause  of 
the  section  alx)ve  quoted  apply  only  to  cases 
where  there  is  a  trial  upon  an  Indictment 
or  information  for  murder  on  the  Issue  rais- 
ed by  a  plea  of  not  guilty. 

It  is  evident  that  the  foregoing  provisions 
of  the  section  quoted  were  not  designed  to 
abrogate  the  well-established  rule  of  the 
common  law  by  which  a  party  Indicted  for 
a  capital  crime  may  enter  a  plea  of  guilty 
thereto,  if  he  sees  fit  so  to  do.  In  such  cases 
there  is  no  issue  to  t>e  submitted  to  a  jury 
on  which  a  verdict  may  be  rendered  or  the 
punlstunent  assessed.  It  is  for  the  court  to 
determine  whether  the  defendant  shall  be 
pimished  by  death  or  Imprisonment  for  life 
at  hard  labor. 

Upon  the  record  before  us  we  are  of  opin- 
ion that  the  defendant  WilUam  Talt  has 
been  adjudged  to  suffer  the  extreme  penalty 
of  the  law  in  the  manner  prescribed  by  law, 
and  his  conviction  and  sentence  of  death  has 
been  in  accordance  with  the  law  of  the  land. 

Opinion  by  DOYLE,  P.  J.,  MATSON,  and 
BE3SSEZ,  JJ.,  concurring. 


(100  Or.  »4) 

FIRST  NAT.  BANK  OF  PORTLAND  V. 

UNITED  STATES  NAT.  BANK 

OF  PORTLAND. 

(Supreme  Court  of  Oregon.    April  19,  1921.) 

1.  Banks  and  banking  i8=>l47(l)— Bank  can 
reoover  payment  on  forged  obeck  where  hold- 
er Is  negligent  or  ebargeable  with  bad  faith. 

Under  Or.  L.  H  7864,  7977,  79S0,  a  drawee 
bank  paying  a  check  bears  the  risk  of  the 
drawer's  signature  being  a  forgery;  but,  if  the 
drawee  is  innocent  of  actual  fault  and  the 
holder  is  chargeable  with  bad  faith  or  negli- 
gence, the  drawee's  hands  are  untied,  and  it 
can  compel  the  holder  to  refund. 

2.  Banks  and  banking  <S=>I49— Bank  present- 
ing a  oheok  not  negligent  In  not  detecting 
forgery  of  drawer's  signature,  though  having 
genuine  signature  of  drawer  among  Its  flies. 

Where  the  bank  presenting  a  forged  check 
had  an  account  of  the  apparent  drawer  of  the 
check,  BO  that  it  had  among  its  files  the  gen- 
uine signature  of  the  drawer,  it  was  not,  be- 
cause of  such  fact,  as  a  matter  of  law,  neg- 
ligent in  failing  to  detect  the  forgery  of  the 
drawer's  signature. 

3.  Bills  and  notes  «a>327— Presenting  cheeks 
for  payment  not  representation  that  drawer's 
signature  Is  genuine;   "holder." 

Under  Or.  L.  if  7843,  7844,  7867,  7868, 
7822,  7962,  the  act  of  the  holder  of  checks  in 
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presenting  them  to  the  drawee  bank  for  pay- 
ment Is  neither  a  representation  nor  a  war> 
rantr  by  the  holder  to  the  drawee  that  the 
drawer's  signature  is  genuine;  such  drawee 
bank  not  being  a  subsequent  "holder"  ot  the 
checks,  within  the  meaning  of  term  as  used  in 
the  negotiable  instruments  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder.] 

4.  Banks  and  baaklog  «=>32(^-BIII«  and  notes 
9=>296— Indoraement  by  holder  of  forged 
check  preoantlng  it  to  drawee  hank  for  pay- 
ment not  representation  of  genuineness  of 
drawer's  signature  under  oommon-law  rules 
•r  clearing  house  rule. 

Indorsements  placed  by  the  holder  of  foTg- 
ed  diecks  upon  the  back  of  the  checks,  on  pre- 
senting them  to  the  drawee  bank  for  payment, 
did  not  constitute  representations  or  wiirruu- 
ties  of  the  gennineness  of  the  drawer's  sij^na- 
tnre^  either  under  conmion-law  rules  or  a 
clearing  house  rule  attaching  to  the  indorse- 
ment of  the  holder  a  guaranty  of  previous  in- 
dorsements; sach  rule  not  including  signatures 
of  drawers. 

5.  Banks  and  hanking  <8p3 147(1),  320~BaBk 
oan  reeovor  payment  made  oa  forged  in- 
dorsement. 

.  The  holder  of  a  check  on  which  he  has 
received  payment  from  the  drawee  bank  must 
refund  such  payment  to  the  bank,  where  he  has 
received  such  payment  on  a  forged  indorse- 
ment of  the  check,  if  llie  check  bore  the  gen- 
nine  signatore  of  the  drawer;  such  recovery 
being  permissible  both  under  common -law  rules 
and  nnd,er  a  clearing  house  rule  attaching  to 
the  indorsement  of  the  holder  a  guaranty  of 
prevlona  indorsements. 

•.  Banks  and  hanking  4=9l47(l)— Bank  oan- 
>ot  recover  payment  made  on  forged  check 
merely  heoause  Indcrsemont  was  also  forged. 
'Where  a  bank  drawee  paid  a  check  on  which 
not  only  the  drawer's  signature,  but  also  the 
indorsement,  was  forged,  it  could  not  recover 
the  amount  paid  from  the  holder  of  the  check 
presenting    it    under    the    rule    permitting    a 
drawee  to  recover  payment  made  on  a  forged 
indorsement;    the  instrument  being  an  invalid 
order  in  its  entirety,  and  the  forged  indorse- 
ment not  being  the  proximate  cause  of  the 
payment. 

Department  1, 

Ajipeal  from  Ctrcnlt  Conrl;  Multnomah 
Connty ;  Robert  Tucker,  Judge. 

ActloD  by  the  First  National  Bank  of  Port- 
land against  the  tJnlted  States  National  Bank 
of  Portland'.  Judgment  for  defendant,  and 
plalntlft  a]H>eaIs.    Afflnned. 

TUB  Is  an  actlcm  brongbt  by  the  First  Na- 
tioaal  Bank  of  Portland  against  the  T7nlted 
States  National  Bank  of  Portland  for  the  re- 
covery of  $632.80  paid  on  18  forged  checks 
drawn  upon  the  First  National  Bank  of  Port- 
land. The  causa  was  tried,  with  the  consent 
of  the  parties,  by  the  court  without  the  Inters 


TentioD  of  a  Jury.  Then  was  a  Judgment  for 
the  defendant,  and  the  plaintiff  appealed. 

The  two  banks  are,  as  their  names  Imply, 
national  banking  corporate  oos  and  are  en- 
gaged In  doing  a  general  banking  business  In 
Portiand.  Bach  bank  Is  a  member  of  an 
association  known  as  the  Portland  Clearing 
House.  The  object  of  this  association  is  said 
to  be  the  effecting,  at  one  place,  of  the  daily 
'exchanges  between  the  several  associatBd 
banks  and  bankers,  and  the  settiement  of  the 
balances  resulting  from  such  exchanges. 

The  Wmamette  Iron  k  Steel  Works,  here- 
inafter called  the  steel  works,  Is  a  corpora- 
tion doing  business  In  Portiand.  The  steel 
works  pays  Us  employes  by  delivering  to  them 
every  Saturday  pay  checks.  The  steel  works 
had  funds  on  deposit  with  the  First  National 
Bank,  and  It  also  had  moneys  on  deposit  with 
the  United  States  National  Bank.  However, 
all  the  pay  checks  Issued  by  the  steel  works 
and  delivered  to  Its  employ^  were  drawn  oa 
the  First  National  Bank.  The  steel  works 
used  a  printed  form  of  pay  check,  which  was 
designed  for  Its  own  exclusive  usa  All 
checks  drawn  by  the  steel  works  were  re- 
quired to  be  signed  by  B.  0.  Ball,  Its  presi- 
dent, and  by  M.  H.  Insley,  Its  secretery  trea»- 
urer.  For  convenience  the  signature  of  Ball 
was  lithographed  upon  Che  pay  checks  used  by 
the  steel  works,  but  Insley  was  required  to 
write  his  signature  upon  each  check.  Tha 
First  National  Bank  had  in  its  files  the  gen- 
uine  signatures  of  Ball  and  Insley,  and  the 
United  States  National  Bank  likewise  had 
their  genuine  signatures  In  Its  flies. 

The  steel  works  caused  a  supiHy  of  pay 
checks  to  be  printed  wtth  the  lithographed 
signature  of  Ball  on  them.  According  to  the 
testimony  of  M.  H.  Insley,  a  person  goins 
under  the  name  of  W.  M.  Rose  learned  "that 
these  checks  were  going  through"  and  "got 
a  Job  at  the  printer's,"  and  told  a  person  who 
went  under  the  name  of  Martin  Shea  "that 
these  diecks  were  going  through.  "  Insley 
says  that  "they"  (Rose  and  Martin)  conceived 
the  idea  of  Shea  "going  down  to  our  plant  and 
getting  a  Job"  in  order  to  obtain  a  pay  cfaec^ 
and  thus  "procure  the  signature  of  the  officer 
whose  name  was  not  printed  on  the  check." 
The  plan  was  carrtedi  out  and  Shea  got  a  Job 
at  the  steel  works ;  he  worked  one  day  only, 
and  for  that  day's  work  received  a  pay  check 
having  on  it  the  lithographed  signature  at 
Ball  and  the  written  signature  of  Insley. 
Rose  stole  some  of  the  blank  checks  from  tbe 
printer.  Using  the  pay  check  received  by 
Shea  from  the  sted  works  as  a  sample  of 
Insley's  genuine  signature,  the  persona,  whom 
we  shall  call  Rose  and  Shea,  forged  the  name 
of  M.  H.  Insley  as  secretary  treasurer  of  tbe 
■teiel  'iffiorln  to  each  ot  the  stolen  blank 
checks.  StHue  of  these  forged  checks  passed 
through  other  banks  before  reaching  the 
First  National  Bank  as  drawee;  18  ot  tlie 
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targtA  checks  paaoed  thiooeh  tbe  United 
States  National  Bank;  and  none  but  tbeae  IB 
diecks  are  involTed  in  Oris  action.  Eacb 
cbeck  was  dated  December  21, 1918,  and  pur- 
ported to  be  drawn  for  the  sum  of  $29.00, 
and  appeared  opon  Its  face  to  be  regular. 
The  forged  signature  of  Insley  was  a  good 
Imitation  of  his  genuine  signature.  Some 
checks  were  made  payable  to  the  order  of  W. 
M.  Rose,  bat  a  majority  of  them  were  made 
payable  to  tbe  order  ot  Martin  Shea.  On  the 
beck  of  each  of  the  checks  msde  payable  to 
the  order  of  W.  M.  Rose  the  following  In- 
dorsement appears,  "W.  M.  Rose,  246^  Yamr 
UU,"  and  on  Oe  back  of  the  Martin  Shea 
checks  the  following  was  WTittm,  "Martin 
Shea.  40%  Ninth  N."  These  18  checks  were 
negotiated  to  as  many  different  merchants  in 
Portland.  Each  of  these  18  merchants  was 
a  client  and  a  d^osltor  of  the  United  States 
Natkmal  Bank.  Each  of  the  18  merchants 
took  his  check  to  the  United  States  National 
Bank,  and  after  Indorsing  his  name  on  the 
back  ot  the  check  deUvered  It  to  the  United 
States  Natl<»al  Bank  and  received  credit  for 
the  amonnt  of  the  face  of  the  check.  These 
18  die«3u  were  received  by  the  United  States 
National  Bank  on  and  between  December  24 
and  28,  1918. 

a%e  United  States  National  Bank  stamped 
on  the  back  of  each  of  the  18  checks  an  im- 
pression of  Its  clearing  house  stamp,  and  then 
on  and  between  December  24th  and  28th  pre- 
sented them,  throui^  the  Portland  Clearing 
House,  to  Oie  First  National  Bank  tor  pay- 
ment, and  the  First  National  Bank  paid  to 
the  United  States  National  Bank  the  amount 
of  the  18  checks,  aggravating  $632.80,  and  at 
the  same  time  the  First  National  Bank 
titiatged  this  amount  against  the  account  of 
the  steel  works.  The  defendant's  clearing 
hoase  stamp  contained  Its  name,  the  number 
of  Its  membership  in  the  association,  the 
date,  and  the  following  words:  Tay  through 
Clearing  house." 

On  January  2,  1910,  the  steel  works  re- 
eelTed  from  the  First  National  Bank  a  bank 
statement  together  with  the  18  checks  "as 
returned  vouchers."  On  or  about  January 
18,  1919,  the  steel  works  discovered  that  the 
Oiecka  had  been  forged,  and  the  steel  works 
Inunedlately  returned  them  to  the  First  Na- 
tlODJU  Bank  with  the  information  that  all  the 
purported  signatures  of  Insley  were  forgeries. 
The  First  National  Bank  credited  the  steel 
works  with  the  amount  of  the  face  of  the 
fbrged  checks  and  then  took  them  to  the 
United  States  National  Bank,  "claiming  that 
ime  of  the  maker's  signatures  thereto  was  a 
forgery,  and  also  claiming  that  the  signatures 
of  the  payees  were  f  oiserie^' ;  and  at  the  same 
ttmetbe  First  National  Bank  "requested  de- 
fendant to  collect  ior  and  pay  over  to  plaintiff 
the  anaonnts  of  said  several  checks  from  said 
merdbants  who  had  Indorsed  said  checks  and 
deposited  tham  with  defendant." 


Tbe  United  States  National  Bank  admits 
that  it  notified  the  merchants  of  the  request 
made  by  the  plaintiff.  However,  the  deftod- 
ant  explains  that  the  plaintiff  had  asserted 
a  right  to  a  return  of  the  moneys  paid  to  the 
defendant  on  the  forged  checks,  and  that  be- 
cause of  the  dalm  asserted  by  the  plalntifC 
and  in  order  to  protect  itself  the  defendant 
notified  the  merchants  of  the  claim  which 
had  been  made  by  the  First  National  Bank 
and  the  United  States  National  Bank  also 
says  that  It  requested  the  merchants  to  take 
steps  to  protect  it.  Thlrtem  of  the  eighteen 
merchants  delivered  to  the  United  States  Na- 
tional Bank  the  amounts  of  their  checks, 
aggregating  $384.80.  Apparently  five  of  the 
eighteen  merchants  did  nothing.  According 
to  the  answer: 

"Certain  of  said  merchants,  depositors  with 
the  defendant,  did,  in  order  to,  and  solely  for 
the  purpose  of,  protecting  the  defeDdant,  place 
in  the  hands  of  the  defendant  the  amounts  rep- 
resente/l  by  said  diecks,  which  amoants  de- 
fendant is  holding  solely  and  only  for  the  par- 
pose  of  protecting  the  defendant  in  the  event 
it  shonid  be  determined  that  the  demands  and 
claims  of  plaintiff  are  rightfnl,  but  as  the  mon- 
eys of  said  merchants  deposited  for  said  pur- 
poses only." 

One  of  the  rules  of  the  deortng  house  re- 
quires each  member  of  the  association  to 
have  a  dealing  house  stamp,  and  this  rule 
farther  declares  that— 

"The  dearing  house  stamp  nsed  by  the  mem- 
bers in  dearing  items  through  the  dearing 
hoase  shonid  be  understood  to  guarantee  pre- 
vious indorsements  on  all  items  deared  except 
certificates  of  depodt" 

Anotlier  rule  (article  16,  |  2)  ivovides: 

"All  negotiable  paper  deposited  tor  clearance ' 
by  the  members  of  this  assodation  shall  bear 
the  stamp  of  the  depositing  bank,  which  shall 
dearly  indicate  the  name  of  the  bank,  its  dear- 
ing house  number,  and  the  date  of  dearance. 
The  stamp  shall  be  for  dearing  house  purposes 
only,  and  shall  guarantee  the  validity  and  regu- 
larity of  an  prior  indorsements  on  the  paper 
80  deared,  except  the  indorsement  of  an  orig- 
inal payee  of  a  certificate  of  deposit,  and  it 
shall  not  be  constmed  to  supply  s  missing  in- 
dorsement" 

The  last  two  mentioned  rules  are  relied 
upon  by  the  plaintiff. 

The  defendant  relies  upon  the  rule  known 
as  article  14,  i  2,  which  reads  as  follows: 

"Errors  in  the  exchanges  and  daims  arising 
from  the  retnm  of  checks,  or  from  any  other 
cause,  are  not  to  be  adjusted  through  the  dear- 
ing house,  but  directiy  between  the  members 
who  are  the  parties  to  them;  all  checks  and 
drafts  in  the  exchanges  not  found  good,  or 
missent,  shall  be  returned  without  intentional 
mutilation,  or  notice  of  dishonor,  given  direcUy 
to  the  members  from  whom  they  were  received, 
not  later  than  8:80  o'dock  p.  m.  of  the  day  in 
which  said  returned  vondiers  were  exdiaiifs^ 
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except  Saturday,  when  the  hour  shall  be  12:30 
o'clock  p.  m.,  and  the  said  member  shall  im- 
mediately refund  to  the  bank  returning  the 
same  the  amount  for  which  it  had  received 
credit  through  the  clearing  house  for  the  said 
checks  or  drafts  so  returned  to  it;  in  case  of 
the  refusal  or  inability  of  any  member  to 
promptly  refund  to  the  bank  presenting  such 
checks  or  drafts  so  returned,  the  bank  holding 
them  may  report  to  the  manager  of  the  clearing 
house  the  amount  of  the  same,  and  it  shall  be 
the  manager's  duty,  with  the  approyal  of  the 
clearing  house  committee,  to  take  from  the 
settling  sheet  of  both  members  the  amount  of 
such  checks,  drafts,  or  other  items  so  reported, 
and  to  readjust  the  clearing  house  statement 
and  declare  the  correct  balances  in  conformity 
with  the  changes  so  made;  provided,  that  such 
report  of  default  shall  be  given  to  the  manager 
before  the  hour  set  for  payment  by  him  of  the 
credit  balances  resulting  from  that  day's  ex- 
changes." 

W.  M.  Rose  was  not  the  true  name  of  the 
person  who  stole  the  checks  from  the  print- 
er, nor  was  Martin  Shea  the  true  n&me  of 
the  person  who  worked  at  the  shop  of  the 
steel  works;  tout  these  names  "were  ficti- 
tious names  used  by"  them  for  the  purpose 
of  accomplishing  the  forgery  and  utterance 
of  the  checks.  The  trial  court  found  as  a 
fact  that— 

"The  payees  named  in  each  of  said  checks 
were  fictitious  payees,  and  the  indorsements 
ot  the  name  of  the  payees  appearing  upon  the 
back  of  each  of  said  checks  were  fictitious  in- 
dorsements, and  such  fact  was  known  to  the 
person  making  them  so  payable." 

Joseph  Simon,  of  Portland  (Dolph,  Mallo- 
ry,  Simon  &  Oearin  and  Edgar  Freed,  all  of 
Portland,  on  the  brief),  for  appellant 

Hugh  Montgomery,  of  Portland  (Piatt  & 
"Piatt,  of  Portland,  on  the  brief),  for  respond- 
eat 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  argues  that  it  is  en- 
titled to  recover  because :  (1)  The  defendant 
Is  chargeable  with  negligence  In  not  having 
detected  the  forgery  of  Insley's  signature; 
and  (2)  even  though  the  defendant  .was  not 
negligent,  the  indorsement  of  the  checks 
and  presentment  for  payment,  followed  by 
actual  payment,  oblige  the  defendant  to  re- 
fund. The  questions  arising  out  of  the 
charge  of  negligence  will  be  first  considered, 
and  afterwards  attention  will  be  given  to 
the  numerous  questions  arising  out  of  the 
Indorsement,  presentment  for  payment,  and 
receipt  of  payment  by  the  defendant 

[1]  Where  a  holder  for  value  in  due  course 
presents  to  the  drawee  a  bill  of  exchange 
to  which  the  name  of  the  drawer  has  been 
forged,  and  the  drawee  pays  the  instrument, 
the  holder  and  drawee  being  alike  ignorant 
tliat  the  signature  of  the  ostensible  drawer 
was  forged,  and  it  Is  subsequently  discovered 
tiiat  the  signature  ot  the  dra.wer  was  forged. 


the  drawee  cannot  recoiver  payment  made 
to  the  holder.  If  in  similar  circumstances 
a  drawee  accepts  a  bill  of  exchange  and 
then  permits  it  to  go  into  circulation,  be 
cannot  avoid  his  obligation  to  pay,  even 
though  the  forgery  is  discovered  after  the 
acceptance  and  before  presentment  fbr  pay- 
ment. Such  was  the  rule  announced  in  Eng- 
land In  1762  by  Lord  Mansfield  In  Price  v. 
Neal,  3  Burr.  1354;  and  it  was  repeatedly 
recognized  and  accepted  as  a  part  of  the  law 
merchant  of  England  (4  Har.  Law  Bev.  297). 

Although  in  this  country  most  of  the  text- 
writers  and  some  judges  have  protested 
strongly  against  the  rule  announced  In  Price 
▼.  Neal,  the  doctrine  established  by  that 
case  has  been  accepted  as  a  part  of  our  law 
merchant  by  the  national  Supreme  Oonrt  as 
well  as  by  most  of  the  state  appellate  tribu- 
nals. Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat  333,  6  L.  Bd.  334;  State 
Bank  t.  Cumberland  Savings  &  Trust  Oo., 
168  N.  C.  606,  85  S.  E.  S,  li.  R.  A.  1915D, 
1188;  Deposit  Bank  of  Oeorgetown  r.  Fay- 
ette Nat  Bank,  SO  Ky.  10.  13  &  W.  339,  7 
li.  R.  A.  849;  NorOiwestem  Nat  Bank  of 
(Chicago  V.  Bank  of  Commerce  of  Kansas 
City,  107  Mo.  402,  17  S.  W.  982,  15  U  R.  A. 
102;  First  Nat  Bank  of  Belmont  v.  First 
Nat  Bank  of  Bamesvllle,  68  Ohio  St  207, 
60  N.  B.  723,  41  L.  R.  A.  684,  66  Am.  St 
Rep.  748;  Germania  Bank  v.  BouteU,  60 
Minn.  189,  62  N.  W.  327,  27  L.  B.  A.  636, 
51  Am.  St  Rep.  519;  National  Park  Bank 
V.  Ninth  National  Bank,  46  N.  T.  77,  7  Am. 
Rep.  310;  Bank  of  Williamson  ▼.  McDowell 
County  Bank,  66  W.  Va.  545,  66  S.  B.  761, 
36  L.  R.  A.  (N.  S.)  605;  2  Mlchle  on  Banks 
and  Banking,  1496. 

Stated  broadly  and  in  general  language, 
the  drawee  named  In  a  bill  of  exchange  la 
bound  to  know  the  signature  of  the  drawer, 
and  hence  accepts  or  pays  the  Instrument  at 
his  peril.  A  check  is  defined  as  "a  bill  ot 
exchange  drawn  on  a  bank  payable  on  de- 
mand." Section  7977,  Or.  U  A  bank  is 
bound  to  know  the  signatures  of  its  depos- 
itors, and  therefore,  if  as  drawee  a  bank 
pays  a  che<dc  to  which  is  signed  the  name  of 
one  of  its  depositors,  it  does  so  at  its  peril. 
There  are  a  few  Jurisdictions  in  which  it  Is 
held  that  the  drawee  can  recover  even  from 
an  Innocent  holder  if  the  bolder  will,  after 
recovery,  be  in  no  .worse  condition  than  if 
the  bank  had  refused  to  pay  the  bill  of  ex- 
change or  check.  Bank  of  Lisbon  v.  Bank  of 
Wyndmere,  15  N.  D.  299,  106  N.  W.  546,  lO 
L.  R.  A.  (N.  S.)  49,  125  Am.  St  Rep.  688; 
American  Express  Co.  v.  State  National 
Bank,  27  Okl.  824,  113  Pac.  711,  33  L.  R.  A. 
(N.  S.)  188.  Although  .in  most  of  the  Ameiv 
ican  Jurisdictions  the  courts  are  agreed  upon 
the  general  rule  that  the  drawee  named  In 
a  bill  of  exchange  or  check  Is  bound  to 
know  the  signature  of  the  drawer,  and 
therefore  by  paying  assumes  the  loss  that 
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resnItB  from  the  name  of  the  drawer  being  a 
forgery,  if  It  subsequently  appears  to  be  a 
forgery,  yet  these  same  courts  are  not  agreed 
upon  the  reasons  for  the  rule.  In  practically 
all  of  the  adjudications  which  follow  the 
doctrine  of  Price  ▼.  Neal  it  is  conceded  that 
the  doctrine  furnishes  an  exception  to 
the  rule  which  permits  the  recovery  of 
money  paid  under  a  mistake  of  fact.  Bank 
of  Williamson  t.  McDowell  County  Bank,  66 
W.  Va.  545,  66  S.  B.  761,  36  L.  R.  A.  (N. 
8.)  605;  People's  Bank  t.  Franklin  Bank, 
88  Tenn.  299,  12  S.  W.  716,  «  I*  B.  A.  724, 
17  Am.  St  Rep.  884;  Germania  Bank  v.  Bou- 
tdl,  60  Minn.  189,  62  N.  W.  327,  27  L.  B. 
A.  635,  51  Am.  St.  Rep.  519. 

Some  Judges  rest  the  rule  upon  grounds  of 
estoppel;  others  say  that  It  la  governed  by 
the  principles  of  negligence;  and  still  oth- 
ers Invoke  the  principle  of  natural  Justice, 
that  as  between  two  persons,  one  of  .whom 
must  sufter,  the  legal  title  shall  prevail. 
Frequently  the  suggestion  is  made  that  the 
role  arises  out  of  considerations  of  conveni- 
ence as  well  as  of  commercial  necessity;  f<Hr, 
It  Is  said,  throughout  the  entire  business 
world  bills  of- exchange  and  checks  in  large 
part  serve  as  currency  in  each  day's  busi- 
ness transactions,  and  it  is  not  only  con- 
venient but  necessary  that  there  shall  be  a 
definite  time  and  a'  fixed  place  for  final  set- 
tlement, and  that  the  best  time  and  most 
appropriate  place  for  such  final  settlement 
is  the  time  and  place  when  and  where  an 
instrument  is  presented  to  the  drawee  for 
payment  Note  in  10  L.  B.  A.  (N.  S.)  49;  4 
Har.  Law  Rev.  297;  Bank  of  Williamson  v. 
McDowell  County  Bank,  66  W.  Va.  545,  66 
S.  B.  761,  38  U  B.  A.  (N.  S.)  605 ;  Farmers' 
Nat.  Bank  v.  Farmers'  &  Traders'  Bank,  159 
Ky.  141,  166  S.  W.  986,  L.  R.  A.  1915A,  77. 
88;  First  Nat  Bank  of  Marshalltown  v. 
Marshalltown  State  Bank,  107  Iowa,  327,  77 
N.  W.  1045,  44  L.  R.  A.  131;  Dedham  Nat 
Bank  v.  Everett  Nat  Bank,  177  Mass.  392, 
69  N.  E.  62,  83  Am.  St  Rep.  286;  Germania. 
Bank  ▼.  Boutell,  60  Minn.  189,  62  N.  W.  327, 
27  L.  R.  A.  635,  51  Am.  St  Rep.  519.  At 
present  we  are  chiefly  interested  In  ascer- 
taining the  rule  of  the  law  merchant  rath- 
er than  the  reasons  for  the  rule;  and,  hav- 
ing ascertained  that  the  doctrine  of  Price 
T.  Neal  has  prevailed  in  most  of  the  Amer- 
ican ]uri8dictl<nis  as  a  part  of  the  law  mer- 
chant we  need  not  attempt  to  inquire  fur- 
ther into  the  reasons  for  the  rule. 

The  general  statement  that  a  drawee  who 
pays  a  bill  of  exchange  or  check  does  so 
at  his  peril  is  not  strictly  accurate,  for  It 
Is  subject  to  qualification  and  exception. 
The  general  language  employed  In  this  state- 
ment fails  to  take  into  account  any  of  the 
duties  resting  upon  the  holder.  The  doctrine 
ot  Price  T.  Neal  is  not  available  to  a  holder 
-who  (1)  Is  guilty  of  bad  faith,  or  (2)  has  been 
negligent.    The  rule  with  which  we  are  now 


concerned  la  more  accurately  stated  when 
we  say  that  a  drawee  who  has  paid  a  bill 
of  exchange  or  check  cannot  recover  the  pay- 
ment from  a  holder  in  good  faith  for  value 
and  without  fault  The  holder  Is  guilty  of 
bad  faith  towards  the  drawee  and  must  re- 
fund if  he  participated  in  the  forgery,  or  U 
he  knew  the  check  .was  forged,  w  knew  of 
drciunstances  causing  suspicion  of  its  gen- 
unlneness,  and  these  circumstances  were  nei- 
ther known  to  the  drawee  nor  communicated 
to  him  by  the  holder.  Obviously,  a  bad-faith 
holder  ought  not  to  be  permitted  to  retain 
money  received  from  an  innocent  drawee  on 
a  bill  of  exchange  or  check  to  which  the 
name  of  the  drawer  has  been  forged;  and 
80  say  all  the  authorities.  But  If  we 
suppose  that  an  Indorser  was  a  holder  in 
good  faith,  can  he  retain  money  paid  to  him 
by  an  Innocent  drawee  even  though  he  has 
been  negligent?  The  adjudications  are  prac- 
tically unanimous  In  their  answers  to  this 
question.  There  are  four  precedents  which, 
together  with  a  dissenting  opinion  in  a  fifth 
precedent  and  possibly  one  or  two  additional 
decl8l<»iB,  must  be  deemed  as  standing  apart 
from  the  rest  of  reported  judicial  opinions. 
Commercial  &  F.  Nat.  Bank  v.  First  Nat 
Bank,  30  Md.  11,  96  Am.  Dec.  554;  Bank  of 
St  Albans  v.  Farmers'  &  M.  Bank,  10  Vt 
141,  33  Am.  Dec.  188;  Salt  Springs  Bank  v. 
Syracuse  Sav.  Inst,  62  Barb.  (N.  X.)  101; 
Howard  v.  Mississippi  Valley  Bank,  28  La. 
Ann.  727,  26  Am.  Rep.  105.  To  the  extent 
that  these  four  cases  may  be  regarded  as 
authority  for  relieving  a  bank  from  its  own 
misconduct  in  negligently  purchasing  a 
check  drawn  upon  another  bank,  they  are 
out  of  harmony  with  practically  all  else 
that  has  been  written  upon  the  subject. 
Bank  of  Williamson  v.  McDowell  County 
Bank,  66  W.  Va.  545,  66  S.  E.  761,  36  L.  R. 
A.  (N.  S.)  605,  609;  4  Har.  Law  Rev.  297, 
301. 

A  holder  cannot  profit  by  a  mistake  which 
his  negligent  disregard  of  duty  has  contrib- 
uted to  induce  the  drawee  to  commit.  ElUs 
V.  Ohio  Life  Insurance  &  Trust  Co.,  4  Ohio 
St.  628,  668,  64  Am.  Dec.  610.  The  holder 
must  refund,  if  by  his  negligence  he  has 
contributed  to  the  consummation  of  the  mis- 
take on  the  part  of  the  drawee  by  mislead- 
ing Iilm.  Germania  Bank  v.  Boutell,  60 
Minn.  189,  194,  62  N.  W.  327,  27  L.  R.  A. 
635,  51  Am.  St  Rep.  519.  If  the  only  fault 
attributable  to  the  drawee  Is  the  construc- 
tive fault  which  the  law  raises  from  the 
bald  fact  that  he  has  failed  to  detect  the 
forgery,  and  if  he  is  not  chargeable  with 
actual  fault  in  addition  to  such  constructive 
fault,  then  he  is  not  precluded  from  recov- 
ery from  a  holder  whose  conduct  has  been 
such  as  to  mislead  the  drawee  or  induce 
him  to  i>ay  the  check  or  bill  of  exchange 
without  the  usual  security  against  fraud. 
The  holder  must  refund  to  a  drawee  who  la 
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not  gnllty  of  actual  fault  if  the  holder  .waa 
negligent  In  not  making  due  Inquiry  concern- 
ing the  validity  of  the  check  before  he  took  It, 
and  If  the  drawee  can  be  said  to  have  been 
excused  from  making  inquiry  before  taking 
the  check  because  of  having  had  a  right  to 
presume  that  the  bolder  had  made  such  in- 
quiry. Germania  Bank  v.  Boutell,  00  Hlnn. 
189.  194,  62  N.  W.  827,  27  U  B.  A.  635,  61 
Am.  St  Rep.  519;  Bank  of  Wllliamsoa  t. 
McDoweU  County  Bank,  66  W.  Va.  645,  66 
S.  £.  761,  36  K  B.  A.  (N.  S.)  605;  Deport 
Bank  of  Georgetown  v.  Fayette  Nat  Bank, 
90  Ky.  10,  18  S,  W.  339,  7  I*  B.  A.  849;  Peo- 
ple's Bank  T.  FrankUn  Bank,  88  Tain.  299, 
12  8.  W.  716,  6  L.  E.  A.  724,  17  Am.  St  Bep. 
884;  First  Nat  Bank  of  Danvers  t.  First 
Nat  Bank  ot  Salem,  151  Mass.  280,  24  N.  E. 
4A,  21  Am.  St  Bep.  460;  Dedbam  Nat  Bank 
▼.  Brerett  Nat  Bank,  177  Mass.  392,  59  N.  E. 
62,  83  Am.  St  Bep.  286:  National  Bank  of 
North  America  t.  Bangs,  106  Mass.  441,  8 
Am.  Bep.  849;  First  Nat  Bank  of  Marshall- 
town  V.  Marshall  town  State  Bank,  107  Iowa, 
827,  77  N.  W.  1045,  44  L.  B.  A.  181.  See, 
also,  Neal  r.  Cobum,  92  Me.  139,  150,  42  AtL 
348,  69  Am.  St  Bep.  495. 

Apt  illustrations  of  culpable  negligence  of 
a  holder  are  found  in  that  class  of  cases 
where  a  stranger  representing  himself  to  be 
the  payee  presents  to  a  bank  a  check  drawn 
upon  another  bank  and  the  first  bank  pur- 
chases the  check  without  inquiry  and  with- 
out identiflcation  of  the  person  presenting 
the  check.  The  customary  practice  of  banks 
is  to  require  identification  of  strangers,  and 
for  that  reason  the  drawee  bank  has  a  right 
to  assume  that  the  purchasing  bank  has,  in 
accordance  with  such  customary  practice  of 
banks,  made  inquiry  and  required  identifi- 
cation; and  therefore  the  failure  of  the 
purdiasing  bank  to  observe  such  customary 
practice  has  In  many  instances  made  the 
purchasing  bank  liable  to  the  drawee  bank 
for  payments  made  on  checks  to  which  the 
name  of  the  drawer  has  been  forged.  Peo- 
ple's Bank  v.  Franklin  Bank,  88  Tenn.  299, 
12  S.  W.  716,  6  li.  B.  A.  724,  17  Am.  St  Rep. 
884;  First  Nat  Bank  v.  State  Bank,  22  Neb. 
769,  36  N.  W.  289,  3  Am.  St  Rep.  294;  First 
Nat.  Bank  of  Danvers  v.  First  Nat  Bank  of 
Salem,  151  Mass.  280,  24  N.  B.  44,  21  Am. 
St  B^.  460;  National  Bank  of  North  Amer- 
ica ▼.  Bangs,  106  Mass.  441,  8  Am.  Rep.  340; 
Farmer^'  Nat  Bank  v.  F.  &  T.  Bank,  159  Ky. 
141,  166  S.  W.  986,  L,  R.  A.  1915A,  77; 
Woods  V.  Colony  Bank,  114  Ga.  683,  40  S.  E. 
720,  56  L.  R.  A.  929.  See,  also.  Woodward 
V.  Savings  &  Trust  Co.,  178  N.  O.  184,  100 
S.  E.  304,  5  A.  L.  R.  1561;  Canadian  Bank  of 
Commerce  v.  Bingham,  80  Wash.  484,  71 
Paa  48,  60  I*  B.  A.  955.  However,  see,  Pen- 
ningtcm  Bank  v.  Moorhead  First  State  Bank, 
110  Minn.  263,  125  N.  W.  119,  26  L.  B.  A. 
(N.'S.)  849, 136  Am.  St  Bep.  496. 

It  the  Instant  case  were  to  be  governed 


by  rules  of  the  law  merdiant,  the  defendant 
could  invoke  the  doctrine  of  Price  y.  NeaU 
and  the  plaintiff  could,  if  the  defendant  was 
negligent,  counter  by  advancing  the  conten- 
tion that  the  neglig^ice  of  the  defendant 
deprives  It  of  the  protection  whidi  would  oth- 
erwise be  afforded  by  the  rule  .which  binds 
the  drawee  to  know  the  signature  of  the 
drawer  of  the  check.  First  Nat  Bank  t. 
Bank  of  Cottage  Orove^  59  Or.  388,  394, 117 
Pac.  298. 

The  doctrine  ot  Price  ▼.  Neal  has  been 
carried  Into  the  uniform  negotiate  instru- 
ments law.  The  following  sections  of  the 
negotiable  Instruments  law  are  Important: 

Sec.  7854,  Or.  U:  "The  acceptor,  by  accept- 
ing the  instrument  engages  that  he  will  pay 
it  according  to  the  tenor  of  his  acceptance;  and 
admits  (1)  the  existence  of  the  drawer,  the 
genuineness  of  his  signature,  and  his  capacity 
and  authority  to  draw  the  instrament;  and  (2) 
the  existence  of  the  payee  and  his  then  capacity 
to  indorse." 

Sec.  7977.  Or.  L.:  "A  check  is  a  bfll  of  ex- 
cuange  drawn  on  a  bank  payable  on  demand. 
Except  as  herein  otherwise  provided,  the  pro- 
visions of  this  act  applicable  to  a  bill  of  ex- 
chaoge  payable  on  demand  apply,  to  a  check." 

Sec.  7080,  Or.  L.:  "Where. the  holder  of  a 
check  procures  it  to  be  accepted  or  certified, 
tue  drawer  and  all  indorsers  are  discharged 
from  liability  thereon." 

Sections  7854,  7977,  and  7980,  Or.  L.,  cor- 
respond respectively  with  sections  62,  185, 
and  188  of  the  negotiable  instruments  law 
(Laws  1899,  p.  18). 

It  will  be  observed  that  in  section  7854,  Or. 
L.,  the  word  "accepting"  and  not  the  word 
"paying"  is  employed  in  the  statute;  and  yet 
in  all  the  states  where  the  question  has  been 
presented,  except  the  state  of  Pennsylvania, 
where  a  different  course  of  legislation  has 
produced  a  different  result  and  except  in 
South  Dakota  (Crawford's  Ann.  Neg.  Inst 
law  [4th  Ed.]  121;  Brannan's  Neg.  Inst 
Law  [3d  Ed.]  229,  231),  the  courts  have  ruled 
that  section  62  is  merely  a  legislative  aflbma- 
tlon  of  the  rule  announced  in  Price  v.  Neal, 
and  that  this  section  includes  the  payment 
as  well  as  the  acceptance  of  a  negotiable 
instmment  on  the  theory  that  the  section  was 
Intended  as  a  legislative  adoption  of  the 
entire  doctrine  of  Price  v.  NeaL  This  Is 
the  view  expressed  by  this  court  in  FirtA 
Nat  Bank  v.  Bank  of  Cottage  Grove,  59  Or. 
388,  396, 117  Pac.  293,  now  a  leading  authori- 
ty upon  this  point;  and  the  conclusion  reach- 
ed by  this  court  is  concurred  in  by  other 
courts  and  text-writers.  National  Bank  ot 
Rolla  y.  First  Nat  Bank  of  Salem,  141  Mo. 
App.  719,  125  S.  W.  518;  National  Bank  ot 
Commerce  v.  Mechanics'  American  National 
Bonk,  148  Mo.  App.  1,  127  S.  W.  429;  State 
Nat  Bank  v.  Bank  of  Magdalena,  21  N.  M. 
653, 157  Pac.  498,  L.  E.  A.  1916B,  1296;  Caier- 
okee  Nat  Bank  y.  Union  Trust  Oa,  33  Okl. 
842,  126  Pac.  464;  Flguers  y.  Fly,  137  Tenn. 
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868,  193  S.  W.  117.  S^,  also,  Title  Onanm- 
tee  A  Trust  Co,  t.  Haven,  12C  App.  Dlv.  802, 
Ul  N.  ;.  SapP'  306;  Bergatrom  v.  Bitx- 
Carleton  Bestanr^t  &  Hotel  Co.,  171  App. 
Dlv.  776,  157  N.  7.  Supp.  969;  Title  Ouaran- 
tee  A  Tmat  Co.  v.  Haven.  106  N.  T.  487,  89 
N.  B3.  1082,  1085,  25  U  R.  A.  (N.  8.)  1306,  17 
AnxL  Gaa.  1131;  Fanners'  ft  Merchants' 
Bank  v.  Bank  of  Rutherford,  116  Tenn.  64, 
88  S.  W.  969,  112  Am.  St  Rep.  817;  Bran- 
nan's  Neg.  Inst  Iaw  (8d  Ed.)  229;  B  B.  C. 
£k  862;   8  C.  J.  608. 

Thus  it  appears  that  section  62  of  the  nego- 
tiable Instruments  law  has,  except  In  Penn- 
sylvania and  except  In  South  Dakota,  been 
received  as  a  legislative  afflrmation  of  the 
rule  In  Price  v.  Neal.  Brannan's  Neg.  Inst. 
Law  (3d  Ed.)  231.  It  will  be  observed  that 
section  62  does  not  In  terms  provide  tor  the 
exertions,  such  as  negligmce  of  the  holder, 
which  had  been  recognized  in  nearly  every 
reported  Judicial  decision  where  the  doctrine 
of  Price  V.  Neal  had  been  followed.  In  other 
words,  notwithstanding  statements  occasion- 
ally made  to  the  effect  that  there  Is  a  conflict 
among  the  authorities,  a  caf^ul  examination 
of  the  iwecedents  will  disclose  that,  aside 
from  the  four  cases  previously  mentioned, 
and  possibly  a  few  more,  the  courts  which 
had  followed  Price  v.  Neal  had  also  recog- 
nized negligence  on  the  part  of  the  holder  as 
an  exception  which  prevented  the 'rule  from 
operating  against  the  drawee.  Instead  of 
saying  that  the  negligence  of  the  holder  cre- 
ates an  exception  to  the  rule  In  Price  v.  Neal, 
It  is  perhaps  a  more  accurate  statement  of 
the  rule  itself  to  say  that.  If  there  Is  freedom 
from  both  negligence  and  bad  faith  on  the 
part  of  the  holder,  the  drawee  cannot  recov- 
er payment  made  on  a  forged  check;  but,  if 
the  holder  Is  chargeable  with  negligence  or 
bad  faith,  the  rule  does  not  apply  against  an 
Innocent  drawee.  Canadian  Bank  of  Com- 
merce V.  Bingham,  30  Wash.  484,  71  Pac.  43, 
60  li.  R.  A.  956;  Bank  of  Winiamson  v.  Mc- 
Dowell County  Bank,  66  W.  Va.  545,  66  8.  B. 
761,  36  L.  R.  A.  (N.  8.)  606,  606. 

The  negotiable  Instruments  law  is  In  the 
main  a  codification  of  the  rules  of  the  law 
merchant;  and  in  most  instances  where  there 
had  been  a  dUTerence  of  Judicial  opinion  the 
negotiable  Instruments  law  will,  upon  inves- 
tigation, be  found  to  have  adopted  the  rule 
of  the  majority.  With  but  few  reported  de- 
cisions to  the  contrary,  the  courts  of  this 
country  which  bad  followed  Price  v.  Neal 
bad,  lot  a  century,  recognized  negligence 
upon  tSe  part  of  the  header  as  an  exception 
which  untied  the  hands  of  the  drawee  and 
enabled  him  to  recover  from  the  nej^Igent 
bolder;  and  In  this  situation  tt  is  inooncelv- 
able  tbat  the  framers  of  the  act  designed  to 
make  section  62  absolute  and  free  from  the 
exceptions  which  had  been  previously  recog- 
nised. Section  62  has  been  criticized  because 
it  falls  to  speak  of  the  exceptions  which  had 
come  to  be  so  generally  observed  (69  Univ.  of 


Penn.  Law  Rev.  493) ;  and  yet  the  history  ot 
the  Price  V.  Neal  rule  and  the  condition  of 
the  Judicial  decisions  in  this  country  when 
the  n^otiaUe  Instruments  law  was  framed 
make  it  obvious  tbat  the  Legislatures  adopt- 
ed the  Price  v.  Neal  rule  with  Its  exceptions, 
although  the  exceptions  were  not  expressed. 
Just  as  the  courts  had  adopted  the  rule  with 
its  exceptions.  This  court  and  other  courts 
have  held  that  the  rule  of  Price  ▼.  Neal,  in 
its  present  form  as  a  legislative  rule,  is  sub- 
ject to  the  exceptions  which  prevailed  when 
it  existed  in  its  form  as  a  Judicial  rule. 
First  Nat.  Bank  v.  Bank  of  Cottage  Orove, 
69  Or.  388,  117  Pac.  293;  Brannan's  Neg. 
Inst.  Lew  (3d  Ed.)  229. 

[2]  Having  determined  that  section  7854, 
Or.  L.,  is  not  available  to  the  United  States 
National  Bank  if  It  was  negligent,  the  next 
Inquiry  is:  Was  the  defendant  negligent? 
The  United  States  National  Bank  cannot  be 
charged  with  negligence  unless  It  was  remiss 
in  some  duty;  nor,  even  though  the  defend- 
ant was  negligent,  can  the  plaintlfl  derive 
any  benefit  from  such  negligence  unless  the 
negligence  contributed  to  tbe  consummation 
of  the  mistake  made  by  the  ^iaintlfl.  There 
Is  nothing  in  the  record  to  indicate  that  any 
of  the  18  merchants  failed  to  require  identifi- 
cation of  the  persons  who  went  under  the 
names  of  Rose  and  Shea;  and,  even  though 
it  be  assumed  that  the  18  merchants  were 
negligent,  their  negligence  cannot  be  Imputed 
to  the  United  States  National  Bank,  for  the 
merchants  negotiated  the  checks  to  the  Unit- 
ed States  National  Bank  and  it  rec^ved  tbp 
checks  with  the  names  of  the  payees  and  the 
merchants  indorsed  upon  the  backs  of  the 
checks.  The  First  National  Bonk  of  Mkr- 
shalltown  v.  Marshalltown  State  Bank,  107 
Iowa,  S27,  330,  77  N.  W.  1046,  44  L.  B.  A.  131. 
However,  there  is  nothingln  the  record  to  in- 
dicate that  the  merchants  were  negligent  lu 
any  respect  when  they  took  the  checks  from 
the  persons  who  were  going  under  the  names 
of  Rose  and  Shea.  Every  one  of  the  18 
checks  came  to  the  defendant  from  regular 
depositors  who  were  presumably  reputable, 
and  in  the  regular  course  of  business.  There 
was  nothing  upon  the  face  of  any  of  the 
checks  to  excite  suspicion,  and  it  is  not 
claimed  that  any  of  tbe  18  merchants  knew 
or  had  any  reason  to  suspect  that  the  checks 
were  forgeries.  It  cannot  be  said  that  there 
was  so  much  as  a  single  circumstance  in  con- 
nection with  the  presentation  of  the  checks 
to  create  the  slightest  ground  for  suspicion; 
and,  consequently,  if  the  defendant  was  guil- 
ty of  negligence  at  all  it  was  because,  having 
the  genuine  signature  of  Insley  in  its  files, 
and  hence  the  means  by  which  to  detect  for- 
geries, it  failed  to  make  a  comparison  of  the 
signatures.  The  uncontradicted  testimony  of 
the  vice  president  ot  the  First  National  Bank 
is  that  the  forged  signature  of  Insley  appear- 
ing on  the  checks  is  "a  very  good  imitation." 

If  the  United  States  National  Bank  had 


Digitized  by 


Google 


554 


197  PACIFIC  RBPORTBB 


(Or. 


been  aware  of  the  forgeries,  or  If  It  had 
known  of  circumstances  sufficient  to  put  It 
upon  Inquiry,  a  duty  in  respect  of  the  signa- 
ture of  the  drawer  would  have  been  Imposed 
upon  it ;  but,  In  the  absence  of  such  knowl- 
edge or  circumstances,  the  United  States  Na- 
tional Bank  owed  no  duty  to  the  First  Na- 
tional Bank  to  Inquire  about  the  genuineness 
of  the  signature  of  the  drawer,  for  the  draw- 
ee must  know  the  signature  of  the  drawer. 
Oermanla  Bank  t.  Boutell,  60  Minn.  189,  62 
N.  W.  327,  27  I*  E.  A.  635,  51  Am."  St.  Rep. 
619;  Price  v.  Neal,  3  Burr.  1354;  Bank  of 
■Williamson  v.  McDowell  County  Bank,  66  W. 
Va.  545,  68  S.  E.  761,  36  L.  R.  A.  (N.  S.)  605; 
Crocker-Woolworth  Nat.  Bank  v.  Nevada 
Bank,  139  Cal.  664,  73  Pac.  456,  63  L.  R.  A. 
245,  96  Am.  St  Rep.  169;  State  Bank  t.  First 
Nat  Bank,  87  Neb.  351,  127  N.  W.  244,  29 
li.  R.  A.  (N.  S.)  100.  Owing  no  duty  to  the 
drawee  In  respect  of  the  signature  fX  the 
drawer,  the  defendant  bank,  which,  it  must 
be  remembered,  was  the  third  indorser,  can- 
not be  charged  with  negligence  for  having 
failed  to  compare  the  signature  of  Insley  as 
it  appears  upon  the  checks  with  the  signature 
as  it  appeared  In  the  defendant  bank's  files 
of  genuine  signatures.  Since  the  defendant 
was  under  no  obligation  to  Inquire  about  the 
genuineness  of  the  signature  of  the  drawer, 
the  defendant  cannot  be  charged  with  negli- 
gence in  not  doing  what  it  was  not  required 
ta  do;  and  the  plaintiff  is  in  no  position  to 
say  that  its  mistake  was  due  wholly,  or  even 
in' part,  to  the  failure  of  the  defendant  to 
Investigate  the  signature  of  Insley.  If  It 
can  be  said  that  It  was  the  duty  of  the  de- 
fendant, as  a  matter  of  law,  to  compare  the 
signature  on  the  checks  with  the  signature  in 
its  files,  it  could  likewise  be  said  that  If 
the  purported  drawer  was  within  easy  reach 
of  the  defendant  it  should  have  inquired  of 
the  drawer  concerning  the  checks;  but  It  is 
not  the  law  that  the  bolder  must  go  out  and 
seek  the  drawer.  The  fact  that  the  defend- 
ant bad  in  its  flies  the  genuine  signature  of 
a  drawer  might,  if  there  were  other  circum- 
stances tending  to  show  negligence,  be  consid- 
ered In  determining  whether  the  defendant 
was  negligent;  but  It  cannot  be  said  that  the 
failure  to  compare  the  signatures  was,  as  a 
matter  of  law,  negligence  on  the  part  of  the 
defendant. 

Moreover,  the  uncontradicted  evidence  Is 
that  it  is  customary  among  banks  In  Port- 
land, when  checks  are  received  from  their  de- 
positors for  presentation  to  drawee  banks, 
"to  examine  the  indorsement,  and  not  the 
signatures  on  the  face  of  the  check;  the 
amount  and  the  indorsement  of  the  payee, 
and  not  the  signatures  on  the  face  of  the 
check;  because  there  are  several  of  the  firms 
in  the  city  that  have  accounts  in  several  dlf- 
fer^it  banks,  and  no  attempt  is  made  to  ex- 
amine signatures  on  the  face  of  the  check 
for  genuineness."  It  is  the  duty  of  the 
drawee  to  know  the  signature  of  the  drawer. 


As  between  the  drawee  and  a  holder,  it  Is  the 
duty  of  the  holder  to  know  the  signature  of 
prior  Indorsers.  It  has  been  held  that  even 
If  a  drawer  draws  a  check  payable  to  lils 
own  order  and  at  once  indorses  It,  a  payment 
of  It  by  the  drawee  admits  only  the  genuine- 
ness of  the  drawer's  original  signature,  bnt' 
not  the  genuineness  of  his  Indorsement. 
First  Nat.  Bank  of  Chicago  v.  Northwestern 
Nat  Bank,  152  111.  296,  307,  38  N.  E.  739,  26 
L.  R.  A.  289,  43  Am.  St  Rep.  247;  Missouri 
Lincoln  Trust  Co.  v.  Third  Nat  Bank,  154 
Mo.  App.  89, 133  S.  W,  357.  The  fact  that  the 
Indorser  in  this  instance  is  a  depositor  of  the 
drawee  does  not  shift  to  the  drawee  the  duty 
of  the  holder  to  know  the  signature  of  the 
Indorser.  In  the  Instant  case  It  was  not  the 
duty  of  the  defendant  to  know  Insley's  sig- 
nature unless  the  signature  appeared  on  the 
check  as  an  Indorser.  The  fact  that  the 
drawer  was  a  depositor  of  the  holder  does 
not  shift  to  the  holder  the  duty  of  the  drawee 
to  know  the  signature  of  the  drawer. 

We  cannot  say  that  the  defendant  was  neg- 
ligent as  a  matter  of  law.  Nor  can  we  say 
in  this  appeal  that  the  defendant  was  negli- 
gent as  a  matter  of  fact;  because  It  devolved 
upon  the  idalntUf  to  show  negligence,  and 
the  findings  of  the  trial  court  were  against 
the  plalntifi'.  'Deposit  Bank  of  Georgetown  v. 
Fayette  Nat.  Bank,  90  Ky.  10,  13  S.  W.  839. 
7  li.  B.  A.  84». 

The  plaintiff  cannot  derive  any  benefit  from 
the  fact  that  13  of  the  merchants  delivered 
an  aggregate  of  $384.40  to  the  defendant  be- 
cause this  money  Is  not  held  by  the  defend- 
ant as  its  own  money  or  as  the  money  of  the 
plaintiff,  bnt  It  Is  held  as  the  money  of  the 
merchants,  and  can  be  paid  by  the  defendant 
to  the  plaintiff  only  in  the  evoit  that  it  Is 
Judicially  held  that  "the  demands  and  claims 
of  plaintiff  are  rightful."  If  the  defendant's 
negligence  contributed  to  the  mistake  made 
by  the  plaintiff,  the  latter  being  innocent  of 
actual  fault,  the  plaintiff  can  recover,  regard- 
less of  whether  the  defendant  has  or  has  not 
collected  the  money  from  the  merchants.  If 
the  merchants  had  unconditionally  delivered 
money  to  the  defendant  to  be  delivered  in  any 
event  to  the  plaintiff,  a  different  situation 
would  be  presented. 

[3,4]  The  act  of  presenting  a  check 
through  the  clearing  house  to  the  plaintiff 
for  payment  was  neither  a  representation 
nor  a  warranty  that  the  signature  of  Insley 
was  genuine.  Nor  did  the  defendant's  clear- 
ing house  stamp,  placed  upon  the  check  as  an 
Indorsement,  constitute  a  representation  or 
a  warranty  that  the  signature  of  the  drawer 
was  genuine  The  question  as  to  whether  or 
not  the  defendant's  Indorsement  with  Its 
clearing  house  stamp  and  the  presentment  for 
payment,  either  singly  or  in  combination,  con- 
stituted a  representation  or  warranty  that 
the  signature  was  genuine,  presents  itaelf 
in  two  aspects:  (1)  In  the  light  of  the  nego- 
tiable instruments  law,  and  (2)  in  tbe  light  of 
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tbe  law  merchant.  There  is  no  section  of  the 
negotiable  Instruments  law  declaring  that  an 
Indorsement  by  the  holder  and  presentment 
for  payment  shall  be  deemed  a  representa- 
tion to  the  drawee  by  the  holder  that  the 
signature  of  the  drawer  is'  genuine. 

The  two  sections  of  the  negotiable  Instru- 
mentB  law  which  prescribe  the  warranties 
imposed  ujpon  an  indorser  are  sections  7857 
and  7858,  Or.  U  It  is  said  in  section  7857. 
Or.  Ik,  that  "every  itersoa  negotiating  an  ia- 
stroment  by  delivery  or  by  a  qualified  in- 
dorsement warrants"  certain  specified  things. 
By  the  terms  of  section  7858,  Or.  U,  "every 
indorser  who  Indorses  without  qualification 
warrants  to  all  subsequent  holders  in  due 
course"  speciflcd  matters  and  things.  It  will 
be  observed  that  section  7857,  Or.  L.,  Imposes 
warranties  only  on  the  person  "negotiating"; 
and  it  will  also  be  observed  that  section  7858 
declares  that  a  person  who  Indorsee  without 
quallficatUin  warrants  only  to  "subsequent 
holders  in  due  course."  If  we  turn  to  section 
7822,  Or.  U,  we  shall  see  that — 

"An  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  man- 
ner aa  to  ccmstitnte  the  transferee  the  holder 
thereof.." 

Section  7982,  Or.  L.,  defines  "holder"  aa 
the  payee  or  Indorsee  of  a  bill  or  note  who  is 
In  possession  of  It,  or  the  bearer  thereof. 

Section  7844  defines  a  holder  In  due  course 
to  be  one— 

"who  has  taken  the  instrument  under  the  fol- 
lowing conditions:  (1)  that  it  is  complete  and 
regnlar  upon  it<  face;  (2)  that  he  became  the 
bolder  of  it  before  it  was  overdue,  and  without 
notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact;  (3)  that  he  took  it  in 
good  faith  and  for  value;  (4)  that  at  the  time 
it  waa  negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  InBtrument  or  defect  in 
tbe  title  of  the  person  negotiating  it." 

Under  the  provisions  of  section  7843,  Or. 
L.: 

"The  holder  of  a  negotiable  instrument  may 
sue  thereon  in  his  own  name;  and  payment  to 
him  in  dne  course  discharges  tiie  instrument." 

BlantfesUy,  presentment  to  tbe  drawee  for 
X>ayment  is  not  a  negotiation  of  a  check;  for 
paymait  transmutes  the  paper  from  a  nego- 
tiable instrument  Into  a  mere  cancelled  vouch- 
er. When  paid  the  check  has  run  Its  course  as 
a  negotiable  instrument.  First  Nat.  Bank 
v.  Bank  of  Cottage  Grove,  59  Or.  388,  396, 
117  Pac.  293.  It  Is  manifest  that  the  drawee, 
who  pays  a  check  and  then  receives  It  as  a 
canceled  voucher  divested  of  its  character  as 
a  negotiable  instrument,  is  not  "a  holder," 
within  the  meaning  of  that  term  as  it  is  used 
In  tbe  negotiable  instruments  law.  It  fol- 
lows, therefore,  that  the  negotiable  instru- 
ments law  did  not  write  Into  the  indorsement 
of  tbe  defendant  any  of  the  warranties  pre- 
scribed by  sections  7857  and  7868,  Or.  L.  Na- 
tldoal  Bank  y.  Mechanics'  American  National 


Bank,  148  Mo.  App.  1, 127  S.  W.  429 ;  Nation- 
al Bank  of  Commerce  ▼.  F.  &  M.  Bank,  87 
Neb.  841,  128  N.  W.  522;  Piguers  v.  Fly,  137 
Tenn.  358,  193  S.  W.  117;  Farmers'  &  Mer- 
chants' Bank  v.  Bank  of  Rutherford,  115 
Tfenn.  64,  88  S.  W.  939,  112  Am.  St  Rep.  817; 
Aurora  State  Bank  v.  Hayes-Eames  Elevator 
Co.,  88  Neb.  187,  129  N.  W.  279;  Brannan's 
Neg.  Inst.  Law  (3d  Ed.)  131.  See,  also,  Neal 
V.  Cobum,  92  Me.  139,  150,  42  Atl.  348,  69 
Am.  St  Rep.  495. 

We  now  inquire  whether  the  Indorsement 
and  presentment  for  payment  operated,  un- 
der the  rules  of  the  law  merchant,  as  a  war- 
ranty by  the  defendant  holder  to  the  plaintUI 
drawee  that  the  signature  of  Insley  was  gen- 
uine. Many,  and  probably  most,  of  the  text- 
writers  have  perslstentiy  opposed  the  doctrine 
of  Price  V.  Neal,  and  naturally  we  should  ex- 
pect to  find  among  such  text-writers  tbose 
who  take  the  view  that  an  indorsement  by  a 
holder  plus  presentment  for  payment  produce 
a  warranty  by  the  holder  that  the  signature 
of  the  drawer  is  genuine.  It  is  true  also 
there  may  be  found  among  the  reported  court 
decisions  precedents  to  the  effect  that  the 
bolder  warrants  to  the  drawee  the  genuine- 
ness of  tbe  signature  of  the  drawer.  People's 
Bank  v.  Franklin  Bank,  88  Tenn.  299,  303. 
12  8.  W.  716,  6  Ia  R.  A.  724,  17  Am.  St.  Rep. 
884;  Woods  ▼.  Colony  Bank,  U4  Ga.  683. 
686,  40  S.  E.  720,  66  L.  R.  A.  929;  Williams- 
burgli  Trust  Co.  v.  Turn  Suden,  120  "App.  Div. 
518, 105  N.  T.  Supp.  335.  See,  also,  Canadian 
Bank  of  Commerce  v.  Bingham,  30  Wash.  484, 
71  Pac.  43,  60  li.  R  A.  955;  Ford  v.  People's 
Bank,  74  S.  O.  180,  64  S.  E.  204,  10  U  R.  A. 
CN.  S.)  63,  114  Am.  St  Rep.  966,  7  Ann.  Cas. 
744. 

Those  who  refuse  to  accede  to  the  doctrine 
of  Price  V.  Neal  may  consistently  argue  that 
tbe  bolder  warrants  tbe  genuineness  of  tbe 
drawer's  signature;  but  tbose  authorities 
wblcb  adhere  to  Price  v.  Neal  cannot,  with 
any  semblance  of  consistency.  In  one  breath 
say  that  tbe  drawee  warrants  tbe  signature 
of  tbe  drawer  and  in  tbe  next  breath  say 
that  the  holder  warrants  tbe  drawer's  signa- 
ture. To  say  that  the  rule  of  Price  v.  Neal 
applies  except  where  the  holder  indorses  tbe 
check  is  to  except  the  rule  out  of  exidlence, 
because  In  actual  practice  nearly  all  checks 
and  bills  of  exchange  are  indorsed  -by  the 
bolder  when  presented  for  payment.  It  is 
utterly  illogical  to  say,  on  the  one  hand,  that 
by  making  payment  the  drawee  warrants  to 
the,  holder  tbe  genuineness  of  the  drawer's 
signature,  and,  on  the  other  hand,  that  by  re- 
ceiving payment  the  holder  warrants  tbe 
same  thing  to  the  drawee.  If  each  warrants 
to  the  other  exactly  tbe  same  thing,  then  in 
case  of  payment  of  a  forged  check  the  war- 
ranty of  the  holder  meets  and  conflicts  with 
that  of  the  drawer,  and,  each  warranty  being 
equal  to  the  other,  neither  can  prevail  over 
tbe  other.  The  better  rule,  and  tbe  only  rule 
which  can  be  logically  followed  in  Jnrlsdlc- 
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tlons  wbere  either  by  Jadldal  decision  or  by 
statute  the  doctrine  6t  Price  ▼.  Neal  governs, 
Is  that  the  holder  does  not,  by  writing  his 
name  on  the  back  of  a  check  and  presenting 
It  for  payment,  warrant  to  the  drawee  the 
gennlneness  of  the  signature  of  the  drawer. 
Nor  can  It  be  said  with  any  show  of  consist- 
ency that  the  act  of  presenting  the  check  for 
payment  is  equivalent  to  a  representation  by 
the  holder  that  the  genuine  signature  of  the 
drawer  Is  attached  to  the  check.  By  paying 
the  check  the  drawee  warrants  the  signature 
of  the  drawer.     Germania  Bank  ▼.  Boutell, 

60  Minn.  189,  62  N.  W.  327,  27  U  B.  A.  635, 

61  Am.  St  Rep.  S19;  State  Bank  v.  First 
Nat  Bank,  87  Neb.  351,  127  N.  W.  244,  29  li. 
B.  A.  (N.  S.)  100;  Farmers'  &  Merchants' 
Bank  t.  Bank  of  Bntherford,  115  Tenn.  64, 
88  S.  W.  939.  112  Am.  St.  Rep.  817;  Nation- 
al Bank  of  BoUa  ▼.  First  Nat  Bank  of  Sa- 
lem, 141  Mo.  App.  719, 125  S.  W.  613 ;  State 
Bank  T.  Cumberland  Savings  &  Trust  Ck>., 
168  N.  a  605,  86  S.  E.  6,  Ia  B.  A.  1916D, 
1138;  N.  T.  P.  B.  Bank  v.  Twelfth  Ward 
Bank,  135  App.  Wv.  62,  119  N.  Y.  Bupp,  988; 
56  Am.  Law  Reg.  (O.  S.)  122;  4  Har.  Law 
Rev.  297,  302;  Braiman's  Neg.  Inst  Law  (3d 
Bd.)  230,  249. 

[I]  Thus  far  we  have  determined  that  the 
clearing  house  stamp  indorsed  by  the  defend- 
ant on  tbe  bade  of  the  checks  did  not  create 
a  warranty  that  tbe  signature  of  the  drawer 
was  genuine,  and  that  the  result  is  the  same 
whether  the  Indorsement  Is  viewed  in  the 
light  of  the  negotiable  Instruments  law  or 
in  the  light  of  the  rules  of  the  law  merchant. 
However,  payment  by  the  drawee  does  not 
in  all  drcumstances,  free  a  holder  from  lia- 
bility. The  drawee  does  not  warrant  the 
genuineness  of  the  signatures  of  the  in- 
dorsers,  for  he  Is  not  in  a  position  to  know 
their  signatures.  The  holder  is  bound  to 
know  that  the  previous  indorsements,  includ- 
ing that  of  the  payee,  are  genuine;  and 
therefore  the  holder  of  the  check  who  ac- 
cepts payment  undertakes  that  all  indorse- 
ments prior  to  his  own  are  genuine.  The 
consequence  of  this  rule  Is  that  if  a  header 
possesses  a  check  having  on  it  the  genuine 
signature  of  the  drawer  and  the  forged  In- 
dorsement of  the  payee  or  other  Indorser, 
and  such  holder  receives  payment  from  the 
drawee,  be  must  refund  to  the  drawee.  Bank 
of  Williamson  v.  McDowell  County  Bank, 
68  W.  Va.  646,  66  S.  H.  761,  36  L.  B.  A.  (N.  S.) 
606;  8  a  J.  608;  6  R.  C.  L.  564. 

When  a  holder  signs  his  name  on  the  |)ack 
of  a  check  and  then  receives  payment  from 
the  drawee,  his  signature  is  not  strictly 
speaking,  an  Indorsement,  but  it  Is  merely 
a  receipt  although  the  signature  Is  usually 
called  an  indorsement  and  for  convenience 
we  have  so  referred  to  it  56  Am.  Law  Reg. 
(O.  S.)  122;  4  Har.  Law  Bev.  297;  Bran- 
nan's  Neg.  Inst.  Law  (3d  Eld.)  323 ;  17  Har. 
Law  Rev.  681-683.  The  liability  of  the  hold- 
Mr  to  T^Und  whoi  he  has  received  payment 


on  a  check  coming  to  him  through  a  forged 
indorsement  Is  not  dependent  upon  whether 
or  not  the  holder  has  signed  his  name  on  the 
back  of  the  check,  for,  regardless  of  whether 
or  not  he  Indorses  the  Instrument,  tbe  holder 
is  bound  to  know  the  genuineness  of  all 
prior  indorsements.  Wellington  Nat  Bank 
V.  Bobbins,  71  Kan.  748,  81  Pac.  487, 114  Am. 
St  Bep.  623,  A  holder  can  sue  the  drawee 
and  oompd  payment  without  indorsing  a 
check.  A  drawee  who  has  paid  a  check  can 
sue  the  holder  and  compel  repayment,  even 
though  the  holder  did  not  indorse  tbe  check. 
In  short  the  signature  of  the  holder  receiv- 
ing payment  Is  only  a  receipt  A  forged  in- 
dorsement cannot  transfer  any  Interest  In 
the  check,  and  the  holder  therefore  has  no 
right  to  demand  the  money. 

Although  all  tbe  authorities  agree  that  the 
drawee  has  a  right  to  compel  the  holder  to 
refund  money  paid  on  a  «Sheck  having  tbe 
genuine  signature  of  the  drawer  but  bearing 
a  forged  indorsement  they  do  not  agree  upon 
the  theory  of  the  obligation  which  creates 
the  right  4  Har.  Law  Rev.  287;  Farmers' 
Nat.  Bank  v.  Farmers'  &  Traders'  Bank,  150 
Ky.  141,  166  S.  W.  986.  L.  B.  A.  1915A,  77; 
Brannan's  Neg.  Inst  Law  (?Ci  Ed.)  230.  As 
pointed  out  by  the  editor  of  the  note  in  10 
L.  B.  A.  (N.  S.)  49,  the  warranty  of  the  drawee 
in  respect  of  the  signature  of  the  drawer  is 
governed  by  a  rule  of  the  law  merchant 
while  recovery  by  the  drawee  of  payment 
made  on  a  forged  indorsement  Is  dependent 
upon  common-law  rules  with  reference  to 
recovery  of  money  paid  by  mistake.  Crocker- 
Woolworth  Nat  Bank  v.  Nevada  Bank,  139 
Cal.  564,  584,  78  Pac.  466,  63  L.  B.  A.  245. 
96  Am.  St.  Bep.  169. 

Thus  far  we  have  discussed  the  check  as 
it  stands  alone,  and  without  regard  to  the 
clearing  house  rules.  We  have  determined 
that  the  law  of  tbe  land  requires  a  holder 
to  refund  to  the  drawee  a  payment  received 
on  a  forged  indorsement ;  but  we  have  also 
determined  that  the  holder  is  not  required 
to  refund  money  paid  on  a  check  whldi  was 
Invalid  from  the  beginning  on  account  of 
tbe  forgery  of  the  signature  of  the^  draw- 
er. If  we  turn  to  the  rules  of  the  clearing 
house  we  shall  see  that  a  member  guarantees 
prior  Indorsements,  but  that  the  guarantee 
extends  no  further ;  and  therefore,  under  tbe 
rules  of  the  clearing  house  as  well  as  under 
the  laws  of  the  land,  payment  made  on  a 
forged  indorsement  must  be  refunded  by  tbe 
holder.  The  members  of  the  clearing  house 
have  supplemented  the  law  by  agreeing  that 
the  clearing  house  stamp  used  by  a  member 
when  clearing  Items,  except  oertlUcates  of 
deposit  "shall  be  for  bearing  house  puipoaen 
only,  and  shall  guarantee  the  validity  and 
regularity  of  all  prior  indorsements."  Tbe 
members  ol  the  clearing  house  were  entitled 
to  make  such  a  rule  for  tfadr  government  and 
It  is  binding  upon  them.   Crocker-Woolworth 
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Nat  Bank  v.  Nevada  Bank,  139  OaL  064,  680, 
73  Pac.  408,  66  L.  R.  A.  245.  96  Am.  St.  Rep. 
169.  It  Is  of  Interest  to  note  tbat  the  clear- 
ing hoQse  mles  Involved  In  Crocker-Wool- 
worth  Nat.  Bank  v.  Nevada  Bank  were  In 
part  exactly  like  and  in  part  substantially 
like  those  of  the  Portland  clearing  house. 

It  win  be  remembered  that  the  stamped 
Indorsement  placed  by  the  defendant  on  the 
back  of  the  checks  did  not  Include  the  words 
"prior  Indorsements  guaranteed";  but  the 
rules  of  the  clearing  house  do  provide  that 
the  stamped  Indorsement  operates  as  a  guar- 
anty of  prior  indorsements.  As  previously 
pointed  ont,  the  negotiable  Instruments  law 
provides  for  warranties  made  by  the  Indors- 
er,  and  those  warranties  are  for  the  benefit 
of  subsequent  holders  only.  It  has  also  been 
pointed  out  that  the  general  rule  is  that  a 
drawee  can  recover  moneys  paid  on  a  forged 
Indorsement,  but  that  the  authorities  place 
the  right  of  recovery  upon  different  grounds : 
some  placing  the  right  upon  the  ground  of 
warranty  or  guaranty,  and  many  oUiers  plac- 
ing the  right  upon  the  ground  of  mistake. 
Note  In  L.  R.  A.  1916B,  541.  We  need  not 
attempt  to  decide  whether  the  words  "prlot 
Indorsements  guaranteed,"  If  they  appeared 
oo  the  badu  of  the  chedu  as  a  part  of  the 
written  indorsements  would  •  constitute  a 
contract  of  guaranty  made  for  the  boieflt  of 
the  drawee  as  well  as  for  subsequent  holders ; 
for  in  the  Instant  case  it  Is  manifest  that  the 
clearing  house  rules  with  reference  to  the 
guaranty  of  prior  indorsements  were  Intended 
by  the  members  of  the  clearing  house  aa- 
aodation  to  be  available  to  a  drawee  bank. 
Hence  a  member  of  the  clearing  house  as- 
sociation receiving  money  on  a  forged  In- 
dorsement must  refund  whether  his  liability 
is  viewed  (1)  in  the  light  of  the  principles 
of  the  common  law  governing  the  recovery 
of  money  paid  by  mistake,  or  (2)  in  the  light 
of  the  guaranty  which  by  the  rules  of  the 
clearing  honse  association  Is  attached  to  an 
Indorsement  for  the  benefit  of  the  drawee. 

The  clearing  house  rule  which  provides 
for  the  guaranty  of  prior  indorsements  refers 
to  the  signatures  of  indorsers,  and  does  noi 
ladude  drawers.  Farmers'  &  M.  Bank  v. 
Bank  of  Rutherford,  115  Tenn.  64,  88  S.  W. 
939,  112  Am.  St  R^.  817 :  National  Bank  oi 
RoUa  V.  First  Nat  Bank  of  Salem,  141  Mo. 
A.pp.  719,  125  S.  W.  513 ;  State  Bank  v.  Cum- 
berUnd  Savings  &  Trust  Co.,  168  N.  C.  606, 
86  a  E>.  5,  Ll  B.  A.  1915D,  1138;  Cherokee 
Nat  Bank  v.  Union  Trust  Co.,  33  Okl.  342, 
126  Pac  464. 

[6]  In  the  Instant  case  it  must  be  ttmam- 
bored  that  tlie  <d>ecks  w»«  never  at  any  time 
valid  snbsisting  <vders;  they  were  not  or- 
der* originally  valid  but  subsequently  un- 
lawfully changed  by  the  addition  of  an  inval- 
id Incident  The  tibecks  involved  here,  as 
well  as  all  their  incidents,  were  invalid  from 
tbe  very  beginning.     The  lose  incurred  by 


the  plaintiff  Is  traceable  to  Qie  act  which 
originated  the  diecks.  The  loss  sustained  by 
the  plaintiff  waa  caused  by  its  failure  to  de- 
tect the  forgery  of  the  drawer's  signature. 
E'rom  the  moment  of  their  origin  the  checks 
were  invalid  because  not  bearing  the  genuine 
signature  of  the  drawer.  If  the  indorsements 
of  Rose  and  Shea  be  treated  as  forgeries,  the 
plaintiff  is  nevertheless  precluded  from  re- 
covering, for  the  reason  that  the  plaintiff 
failed  to  detect  the  forgery  of  Insley's  signa- 
ture. Tbe  forged  Indorsements  of  Shea  and 
Rose,  assuming  them  to  be  forgeries,  put  the 
plaintiff  in  no  worse  position  than  it  would 
be  left  if  the  indorsements  were  genuine. 
The  First  National  Bank  cannot  be  called 
upon  to  pay  again,  and  the  United  States  Na- 
tional Bank  has  not  received  the  proceeds 
of  an  instrument  to  which  another  had  a 
better  title.  United  States  v.  Chase  Nat 
Bank,  282  U.  S.  486,  495,  40  Sup.  Ct.  361,  64 
U  Ed.  676 ;  Bank  of  Williamson  v.  McDowell 
County  Bank,  66  W.  Va.  546,  66  S.  B.  761, 
36  L.  R.  A.  (N.  S.)  606,  614 ;  SUte  Bank  v. 
Cumberland  Savings  &  Trust  Co.,  168  N.  O. 
605,  86  S.  B.  6,  Ll  B.  A.  1916D,  1138;  First 
Nat.  Bank  of  Marshalltown  v.  Marshalltown 
State  Bank,  107  Iowa,  327,  77  N.  W.  1046,  44 
L.  R.  A.  ISl. 

If,  as  the  trial  court  found,  the  payees 
named  In  the  checks  were  flcUtioua  payees, 
then  under  section  7801,  Or.  U,  which  corre- 
sponds with  section  9  of  the  uniform  negoti- 
able Instruments  law,  as  that  section  has 
been  interpreted  by  some  adjudications,  ths 
diecks  were  payable  to  bearer,  and  hence 
title  was  not  derived  through  forged  indorse- 
ments, but  merely  by  delivery.  8  C.  J.  006; 
Trust  Co.  of  America  ▼.  Handlton  Bank,  12'i 
App.  Dlv.  616,  112  N.  Y.  Supp.  84;  Bank  of 
England  v.  YagUano  Bros.,  ti.  R.  1891  App. 
Cas.  107. 

We  may  summarise  the  foregoing  dedslon 
as  follows:  The  doctrine  of  Price  v.  Neai 
Is  adopted  by  the  negotiable  instruments  law ; 
and  consequently  a  drawee  who  pays  bears 
the  risk  of  the  drawer's  signature  being  a 
forgery.  If,  however,  the  drawee  Is  Innocent 
of  actual  fault  and  the  holder  Is  chargeable 
with  bad  faith  or  negligence,  the  drawee's 
hands  are  untied  and  lie  can  compel  the  hold- 
er to  refund.  It  cannot  be  said,  as  a  matter 
of  law,  that  the  defendant  was  guilty  of 
negligence  on  account  of  its  failure  to  detect 
the  forgery  of  the  signature  of  the  drawer, 
even  though  the  defendant  had  among  its 
files  the  genuine  signature  of  tbe  drawer.  If 
the  checks  are  considered  alone,  and  the  rules 
of  the  clearing  house  are  for  the  moment 
eliminated,  we  find  that  the  act  of  presenting 
the  checks  for  payment  ia  neither  a  repre- 
sentation nor  a-  warranty  made  by  the  holder 
to  the  drawee  that  the  signature  of  the 
drawer  was  genuine,  and  we  further  find  that 
the  Indorsements  placed  by  the  holder  upon 
the  back  of  the  checks  did  not  cooatituto 
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representations  or  warranties  of  the  genuine- 
ness at  the  drawer's  signature.  The  holder 
must  refund  where  he  has  received  payment 
on  a  forged  indorsement  of  the  check.  If  the 
check  bore  the  genuine  signature  of  the  draw- 
er. The  obligation  to  refund  payment  re- 
ceived on  a  forged  Indorsement  exists  wheth- 
er the  checks  are  considered  alone  or  In  con- 
nection with  the  clearing  house  rules.  If  the 
checks  are  considered  alone,  the  rules  of  the 
common  law  enable  the  drawee  to  recover; 
if  the  checks  are  considered  in  connection 
with  the'  (dearlng  house  rules,  the  drawee 
can  recover  on  the  guaranty  which  the  clear- 
ing house  rules  attached  to  the  indorsement 
of  the  holder.  But  the  rule  which  permits  a 
drawee  to  recover  payment  made  on  a  forged 
Indorsement  is  not  available  to  the  plaintltt, 
because  the  signature  of  the  drawer  was 
forged  and  the  instrument  was  never  at  any 
time  valid,  but  from  the  very  beginning  was 
an  invalid  order  in  its  entirety.  The  plaintiff 
did  not  Tpeij  on  a  genuine  instrument  bear- 
ing a  forged  indorsement ;  but  payment  was 
made  on  a  paper  to  which  the  name  of  the 
drawer  was  forged,  and,  since  the  plaintiff 
is  bound  to  know  the  sigaatore  of  the  draw- 
er. It  paid  at  its  peril. 

We  do  not  And  it  necessary  to  decide 
whether  article  14,  |1,  of  the  Clearing  House 
Bules,  is  applicable  to  the  situation  present- 
ed here.  Without  intending  to  indicate  our 
opinicm  upon  the  subject,  the  reader's  atten- 
tion is  directed  to  Natitmal  Bank  of  Com- 
merce T.  Medianlcs'  American  Nat.  Bank, 
148  Mo.  App.  1,  127  S.  W.  429.  Nor  need  we 
inquire  whether  section  7980,  Or.  L.,  con- 
cludes the  plaintiff.  However,  the  following 
precedents  may  be  consulted:  £lrst  National 
Bank  v.  Bank  of  Cottage  Grove,  CO  Or.  388, 
396.  117  Pac.  293;  Cherokee  Nat  Bank  v. 
Union  Trust  Co..  S3  Okl.  342,  126  Pac.  464. 

The  ccmcIusionB  we  have  reached  oomi>el 
an  affirmance  of  the  Judgment 

BUBNBIT,  O.  J.,  and  McBBXDB  and 
BBAN,  JJ.,  cuncor. 


(33  Idaho,  «8») 

STATE  V. 


FORD.     (No.  3289.) 


(Supreme  Court  of  Idaho.     April  20,  1921.) 

I.  Criminal   law  <8=»i090(5,   14,   16,    l7)-«u- 

preme  Court  cannot  review  errors.  In  absence 

of  bill  of  exceptions. 

This  court  cannot  review  an  order  denying 

motion  for  a  new  trial,  overruling  a  demurrer 

to   an   information,   denying   a   motion   to   set 

aside   an   information,   or   refusing  to   arrest 

Judgment,  nor  can  it  pass  upon  objections  to 

instructions  given  on  the  coart's  motion,  unless 

sudi  matters  are  presented  by  biU  or  bills  of 

exceptionB,  settled  as  required  t>y  law. 


2.  Sufllclenoy  of  evidenoe. 

Evidence  in  this  case  held  sufficient  to  sus- 
tain the  verdict  and  judgment. 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Oscar  Ford  was  convicted  of  adultery,  a 
new  trial  was  denied,  and  he  appeala  Af- 
firmed. 

Eustace  &  Groome,  of  Oaldwell,  for  appe- 
lant 

Roy  L.  Black,  Atty.  Qen.,  and  Clarence  S. 
Hill  and  James  h.  Boone,  Asst  Attya.  Gen., 
for  the  State. 

DUNN,  J.  [1,2]  The  defendant  was' con- 
victed in  the  district  court  of  Canyon  county 
of  the  crime  of  adultery.  His  motion  for  a 
new  trial  was  denied,  and  he  has  appealed 
from  the  order  denying  said  motion,  as  well 
as  from  the  judgment,  but  we  cannot  review 
this  order,  In  the  absence  of  a  bill  of  exoep- 
tlons.  State  v.  Park,  31  Idaho,  695, 17S  Pac. 
813,  and  cases  dted. 

The  record  shows  no  exception  to  the  or- 
der of  the  court  overruling  defendant's  de- 
murer to  the  Information,  nor  to  his  motion 
to  'set  It  aside,  nor  to  the  refusal  of  his  mo- 
tion in  arrest  ^>f  Judgment,  so  that  these  al- 
leged errors  are  not  properly  before  tbls 
court.  State  v.  Crawford,  32  Idaho,  166,  179 
Pac.  511;  State  t.  Maguire,  31  Idaho,  24, 169 
Pac.  175.  We  have  examined  the  informa- 
tion, and  find  tliat  It  charges  a  public  of- 
fense. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  certain  instructions  asked 
by  him,  but  so  far  as  these  instructions  con- 
tain correct  propositions  of  law  they  were 
fairly  covered  by  the  charge  that  was  given 
by  the  court,  and  we  find  that  the  appellant 
was  not  prejudiced  by  the  refusal  of  the 
court  in  this  regard. 

No  exceptions  appear  to  have  been  taken 
to  the  instructions  given  by  the  court  on  Its 
own  motion.  In  this  state  of  the  record 
these  matters  are  therefore  not  before  tliis 
court  for  review.  State  t.  Lundblgh,  30 
Idaho,  365,  164  Pac.  690,  and  cases  there 
cited. 

Some  time  after  the  case  was  submitted  to 
the  Jury,  they  returned  into  court  for  the 
purpose  of  having  some  portions  of  the  tes- 
timony reread  to  them,  and  at  that  time  a 
conversation  took  place  between  tlie  trial 
judge  and  members  of  the  Jury,  which  the 
appellant  charges  amounts  to  additional  In- 
struction, but  no  objection  was  made  by  the 
appellant  so  as  to  bring  the  matter  before 
this  court  Whatever  was  said  by  the  trial 
judge  at  that  time  was  simply  a  substantial 
repetition  of  portions  of  the  written  instruc- 
tions already  given  to  the  Jury.  A  reading 
of  the  record  cmivlnces  us  that  nothins  oo 
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earred  at  that  time  that  was  prejudicial  to 
the  rights  of  the  appellant 

The  evidence  submitted  to  the  Jury  amply 
supports  the  verdict  and  judgment,  'nie 
other  errors  assigned  are  without  merit 
The  Judgment  is  therefore  affirmed. 

RICE,  O.  J.,  and  BUDaS,  McCARTECZ, 
and  T.KR,  JJ.,  concur. 


(33  Idaho,  660) 

STATE  V.  BRASSFIELD. 

(Supreme  Court  of  Idaho.     April  16,  1921.) 

1.  Criminal  law  «=>49t (2)— Indorsed  checks 
held  Inadmissible  as  standard  for  comparison 
of  defendant's  signature  where  witness  had 
never  seen  defendant  write. 

In  a  criminal  prosecution  the  state  cannot 
introduce  in  evidence,  for  use  as  a  standard  for 
comparison  with  a  signature  daimed  to  have 
been  made  by  the  defendant  checks  which  were 
drawn  by  a  witness  in  favor  of  the  defendant 
and  which  were  subsequently  returned  to  the 
witness  with  the  purported  signature  of  the 
defendant  indorsed  thereon,  where  it  appears 
that  the  witness  has  never  seen  the  defendant 
write,  and  that  he  has  no  knowledge  of  the 
defendant's  signature  other  than  the  fact  that 
his  name  purported  to  be  indorsed  on  the 
diecks  when  they  were  returned  to  the  witness 
from  the  bank. 

2.  Criminal  law  <8=»49l  (2)— GMutneitMS  of 
spedmen  of  handwriting  must  be  admitted  or 
dearly  shown  before  It  Is  admissible  at  a 
standard  of  oomparlson. 

Before  a  spedmen  of  handwriting  is  admis- 
sible in  evidence  as  a  standard  of  comparison, 
its  genuineness  must  be  admitted  or  shown  by 
clear  and  undoubted  testimony. 

3.  Crimiaal  law  ^=3434— Regular  entrte*  In 
course  of  buslneas  admissible  as  exceptions  to 
hearsay  rule. 

Regular  entries  in  the  due  course  of  busi- 
ness are  admitted  as  exceptions  to  the  hearsay 
rule,  but  in  order  to  bring  such  entries  within 
the  exception  a  practical  necessity  must  appear 
for  their  introduction  and  a  substantial  guar- 
anty that  the  transactions  actually  took  place 
as  recorded. 

4.  Altaratloa  of  Instniments  €=s>24(2)— Book 
of  entries  manifestly  erased  or  altered  not 
admissible  as  evidence  In  absence  of  satisfac- 
tory explanation. 

A  book  of  entries  manifestly  erased  or  al- 
tered in  a  material  particular  is  not  entitled  to 
go  to  the  jury  as  evidence  in  the  absence  of  a 
satisfactory  explanation  of  such  alteration, 

5.  Criminal  law  «=:3444— Admission  of  altered 
time  book  sheet  to  impeach  defendant's  wit- 
ness held  erroneous  In  absence  of  proper 
foundation. 

Where  a  bookkeeper  is  unable  to  voudx  for 
the  correctness  of  an  entry  upon  a  time  book, 
or  of  the  time  slip  from  which  it  was  made,  and 
bad  no  personal  knowledge  of  the  facts  in  the 


first  instance,  and  it  was  not  shown  that  she 
obtained  such  knowledge  from  an  aathentic  re- 
port made  to  her  in  the  regular  course  of  busi- 
ness, and  where  no  explanation  was  given  of 
a  manifest  alteration  upon  the  face  of  the  time 
book  sheet  nor  of  an  apparent  discrepancy  in 
the  amount  of  wages  paid,  and  no  proof  has 
been  made  of  the  loss  of  the  original  slip,  nor 
that  better  evidence  was  not  obtainable,  nor 
that  the  disputed  entry  upon  the  time  slip  was 
made  by  the  witness  whose  testimony  is  sought 
to  be  impeached  thereby,  or  by  some  other  per- 
son, the  admission  of  a  sheet  from  such  time 
book  bearing  such  entry  constitutes  reversible 
error,  no  proper  foundation  liaving  been  laid 
therefor. 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

EVank  M.  Brassfield  was  convicted  of  grand 
larceny,  and  he  appeals.  Reversed  and  re- 
manded, with  Instructions  to  grant  new  trial. 

Perky  &  Brlnck,  of  Boise,  fOr  appellant 
Roy  L.  Black,  Atty.  Gen.,  and  James  L, 
Boone,  Asst  Atty.  Gen.,  for  the  State. 

BUDQB,  J.  Appellant  was  convicted  ct  the 
crime  of  grand  larceny.  This  appeal  is  from 
the  Judgment. 

The  record  discloses  that  about  January 
17, 191T,  one  Chris  Jensen,  who  was  In  charge 
of  the  Knudsen  ranch  at  Eight  Mile  creek, ' 
Ada  county,  discovered  that  four  horses  and 
two  sets  of  harness  In  bia  charge,  belonging 
to  the  firm  of  Morrison  ft  Knudsen,  were 
missing.  On  January  IS,  he  reported  the  loss 
to  Morris<«i,  who  subsequently  located  the 
stolen  property  at  Twin  Falls,  In  the  posses- 
sion of  Nick  Sndth,  who  on  that  day  had  pur- 
chased the  horses  and  harnesses  from  a  man 
representing  himself  to  be  Fred  Ia  Brown, 
and  gave  bis  checks  for  $600  for  the  horses 
and  for  $70  for  the  harnesses.  Appellant, 
who  bad  formerly  been  an  employee  of  Mor- 
rison ft  Knudsen,  was  identlQed  by  Nick 
Smith  as  the  Fred  L.  Brown  from  whom  he 
had  purchased  the  horses  and  harnesses. 

Of  the  numerous  assignments  of  error,  we 
shall  consider  but  two,  which  are  decisive  of 
this  appeal.  Assignment  No.  2  involves  the 
action  of  the  trial  court  In  admitting  in  evi- 
dence State's  Exhibits  F-1  to  F-6,  as  exem- 
plars of  the  handwriting  of  appellant  These 
exhibits  are  checlts  which  were  givrai  by  Mor- 
risiHi  &  Knudsen  to  appellant  and  purport  to 
have  been  indorsed  by  him.  They  were  In- 
troduced by  the  state  to  further  identify  ap- 
pellant as  the  same  person  who  sold  the 
horses  and  harnesses  to  Smith,  and  to  whom 
Smith  gave  his  checks  for  $600  and  $70  under 
the  name  of  Fred  L.  Brown.  The  state  hav- 
ing introduced  the  two  latter  checks  as 
State's  Exhibits  A  and  B,  sought  to  prove  by 
Morrison  that  the  purported  indorsements  on 
ExhiMts  E^l  to  P-6  and  those  on  Exhibits  A 
and  B  were  all  made  by  appellant 

While  Morrison  had  seen  appellant's  alleg- 
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•d  Indorsementa  oa  One  checks  (State's  Bx- 
MMts  F-1  to  r-8)  after  tber  were  retnmed 
from  the  bank,  yet  he  had  never  seen  appe- 
lant write.  There  was  no  evidence  that  ap- 
pellant wrote  the  Indorsements  In  question, 
and  Morrison  was  able  to  testify  <»ily  that  the 
checks  had  been  delivered  to  appellant  by 
the  company  for  labor,  and  that  they  had 
been  returned  to  the  company  from  the  bank, 
bearing  appellant's  .name  Indorsed  thereon. 
Nevertheless,  he  was  permitted  to  c6mpare 
the  Indorsements  npon  State's  Kxhlbits  F-1 
to  r-6  with  those  upon  State's  Bxhlblts  A 
and  B,  and  to  testify  that  the  latter  wer£ 
made  by  apiwllant. 

[1]  We  find  no  anthwitles  whldi  go  to  the 
extent  of  holding  that  the  admission  of  such 
evidence  is  proper,  and  we  think  the  correct 
mle  is  that  In  a  criminal  prosecnti<m  the 
state  cannot  Introduce  In  evidence,  for  nse  as 
a  standard  for  comparison  with  a  signature 
claimed  to  have  been  made  by  the  defendant, 
checks  which  were  drawn  by  a  witness  in 
favor  of  the  defendant  and  which  were  sub- 
sequently returned  to  the  witness  with  the 
purported  signature  of  the  defendant  indors- 
ed thereon,  where  it  appears  that  the  witness 
has  never  seen  the  defendant  write,  and  that 
he  has  no  knowledge  of  the  defendant's  signa- 
ture other  than  the  fact  that  his  name  pur- 
ported to  be  Indorsed  on  the  checks  when 
they  were  retnmed  to  the  witness  from  the 
bank.  Mississippi  Lumber  &  Goal  Co.  v.  Kel- 
ly, 19  S.  O.  S77,  104  N.  W.  26S,  9  Ann.  Gas. 
449. 

[2]  Otir  attention  has  been  invited  to  0.  8. 
I  7971,  but  In  our  (^Iniwi  that  section  has  no 
application  to  the  facts  in  the  present  case. 
But  even  If  the  statute  were  applicable,  the 
state  has  failed  to  bring  Itself  within  the 
terms  of  the  statute,  for  the  reason  that  the 
genuineness  of  the  signature  upon  State's  Bx- 
hlblts  F-1  to  F-e  was  neither  admitted  nor 
proven  by  any  competent  evidence.  The  rule 
is  well  settled  that  before  a  specimen  of  hand- 
writing is  admissible  In  evidence  as  a  stand- 
ard of  comparison,  its  genuineness  must  be 
admitted  or  shown  by  clear  and  undoubted 
testimony.  Bane  v.  Gwlnn,  7  Idaho,  439,  63 
Pac.  634;  State  v.  Seymour,  10  Idaho,  699, 
79  Pac.  825;  State  v.  Bogrls,  26  Idaho,  687, 
144  Pac.  789;  SUte  v.  McOuff,  104  Wash. 
601,  177  Paa  316;  Oostello  v.  Orowell,  133 
Mass.  S62. 

Assignment  No.  1  predicates  error  upon  the 
action  of  the  court  in  admitting  In  evidence 
State's  Bxhlblt  I,  being  a  page  from  a  time- 
book  of  the  American  Laundry  Company,  foi 
the  reason  that  the  exhibit  was  incompetent 
and  hearsay,  not  being  from  a  book  of  origi- 
nal entry.  It  appears  that  the  laundry 
maintained  a  mechanical  time  clodc,  bearing 
a  series  of  numbers,  one  of  which  was  as- 
signed to  each  employee ;  that  each  employee 
was  required  to  punch  his  or  her  lespectlve 
number  upon  the  dock  at  the  beginning  and 
end  of  each  day's  duty;   and  that  the  fftet 


and  time  of  entering  and  leaving  the  laundry 
was  thereby  automatically  recorded  by  the 
clock  on  a  dally  time  slip..  The  time  slip 
was  thereafter  removed  and  posted  npon  the 
time  book. 

The  original  time  slips  were  not  oftered  in 
evidence  or  accounted  for.  Whether  th^ 
were  destroyed  or  still  in  existence  and  could 
have  been  produced  was  not  shown,  and  the 
bookkeeper,  who  was  called  to  testify  with 
reference  to  the  exhibit,  stated  that  if  she 
ever  had  them  she  did  not  destroy  them.  The 
exhibit  was  offered  and  received  for  the  pur- 
pose of  Impeaching  one  of  defendant's  prin- 
cipal witnesses,  Mxb.  Bllzabeth  Patton,  who 
testified  that  appellant  was  at  her  home  on 
the  afternoon  of  January  17  and  18  by  show- 
ing that  she  was  woiking  at  the  laundry  on 
the  17th  and  hence  could  not  have  seoi  ap- 
pellant at  her  home  on  the  afternoon  of  that 
day. 

No  attempt  was  made  to  prove  by  other 
employees  of  the  laundry  that  Mrs.  Patton 
was  at  the  laundry  oa  the  17th,  although 
there  were  a  number  of  employees  working 
there  on  that  date.  Furthermore,  the  book- 
keeper had  no  independent  recollection  of  the 
entry  upon  the  time  book,  nor  did  she  testify 
that  it  was  a  correct  record  of  the  original 
time  slip,  or  that  the  entry  upon  the  time 
slip,  if  such  entry  ever  existed,  was  made  by 
Mrs.  Patton  or  some  other  person,  or  that 
Mrs.  Patton  was  in  fact  present  at  the  laun- 
dry on  the  date  In  question. 

[S]  While  regular  entries  in  the  due  course 
of  business  are  admitted  as  exceptions  to  the 
hearsay  rule  (Wigmore  on  Bvldenoe,  vol.  2. 
c.  51,  f  1517  et  seq.),  yet  In  order  to  bring 
entries  within  the  exception  there  must  ap- 
pear a  practical  necessity  for  their  Introduc- 
tion and  a  circumstantial  guaranty  that  the 
transactions  actually  took  place  as  recorded. 
We  think,  under  the  authorities,  that  the 
original  time  slips,  although  not  bound  in 
book  form,  were  under  modem  rules  receiv- 
able as  books  of  original  entry  (E!meny  Auto 
Co.  V,  Neiderhauser,  175  Iowa,  219, 157  N.  W. 
143;  Matson  Navigation  Ca  v.  United  Bngl- 
neering  Works,  213  Fed.  203,  129  C.  C.  A.  639 ; 
Wisconsin  Steel  Co.  v.  Maryland  Steel  Co.. 
203  Fed.  403,  121  0.  O.  A.  507;  Hansen  v. 
Ferree,  195  111.  App.  27;  Hub  Machine,  etc., 
Co.  V.  Loux,  65  Pa.  Super.  Ct  597),  and  that 
books  of  account  made  up  in  the  usual  course 
of  business  in  part  from  written  reports  of 
work  done  and  materials  used  are  compet»it 
evidence  with  or  without  the  reports  them- 
selves to  prove  a  claim  for  materials  and 
labor  (Gorkran  v.  Butter,  76  N.  J.  Law,  375, 
69  Atl.  954)  where  a  proper  foundation  has 
be&i  laid  therefw. 

It  has  been  held  that  time  books  are  ad- 
missible as  books  of  original  entry,  where 
plaintiff  testified  that  he  made  the  entries  as 
the  work  progressed,  and  that  such  entries 
were  true  (Joaea  v.  General  Const  Go..  ICO 
Iowa,  194,  129  N.  W.  830).  and  that  the  tact 
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Out  some  of  tbe  entries  were  made  by  the 
bookkeepers  from  temporary  Blips,  fnmlsbed 
hf  otber  peraans  vhose  duty  It  was  to  make 
Vm  same  in  the  regular  coarse  of  business, 
does  not  affect  their  character  as  original  en- 
tries (L«Tlne  y,  lAncashlre  Ins.  Ck>.,  66  Minn. 
188,  68  KW.  896;  Paine  ▼.  Sherwood.  21 
Minn.  225 ;  Webb  ▼.  Michener,  32  Minn.  48, 
19  N.  W.  82). 

In  Chan  Kin  Sing  ▼.  Gordon,  171  Oal.  28, 
ISl  Pac.  6S7,  tlie  Supreme  Court  of  California 
lays  down  the  following  rale  upon  this  qnes- 
tion: 

"In  order  to  lay  the  foundation  for  the  ad- 
mission of  such  eridence  it  must  be  shown  that 
tbe  books  in  qaeation  are  books  of  account  kept 
in  the  regular  course  of  the  business ;  that  tbe 
business  is  of  a  character  in  which  it  is  proper 
or  cnstomary  to  keep  such  books;  that  the  en- 
tries were  either  original  entries  or  the  first 
permanent  entries  of  the  transactions;  that 
they  were  made  at  the  time,  or  within  reason- 
able proximity  to  the  time,  of  the  respeetlTe 
transactions;  and  that  the  persons  making 
them  had  personal  knowledge  of  the  transac- 
tions or  obtained  such  knowledge  from  a  report 
regularly  made  to  him  by  some  other  person 
employed  in  the  business  whose  duty  it  was  to 
make  the  same  in  the  regular  course  of  busi- 
ness. 1  Blliott  on  EMdence,  if  468  to  463,  in- 
dnsiye;  2  'Wigmore  on  Bhridence,  f  15S4;  2 
Jones  on  Evidence,  |  822.  There  are  many 
decisions  in  this  state  holding  that  books  of 
account,  properly  anthentieated  by  preliminary 
proo^  are  admissible  in  evidence,  but  all  of 
them  recognize  tbe  proposition  that  there  mast 
be  proof  of  the  character  above  stated  in  order 
to  render  them  admissible."  Chandler  v.  Rob- 
faiett,  21  Cal.  App.  333,  131  Pac  891;  San 
Francisco  Teaming  Co.  v.  Gray,  11  Cal.  App. 
314,  104  Pac.  989. 

The  mle  is  also  stated  by  the  Supreme 
Conrt  of  Oklahoma,  in  Navarre  v.  Honea,  41 
Okl.  480,  188  Pa&  810,  in  the  foUowIng  lan- 
guage: 

"In  the  absence  of  a  statute  to  the  contrary, 
the  general  rale  appears  to  have  been,  and  to 
be,  that  before  books  of  account,  produced  by 
the  Mitrant,  are  admissible  as  evidence,  it  must 
appear  that  the  entrant  had  personal  knowl- 
edge of  the  truth  of  the  entries'when  he  made 
them,  and  that  they  were  correctly  made  by 
him,  or.  If  made  upon  information  derived  from 
another,  it  must  ai>pear  that  the  information 
itself  was  true  and  correct" 

In  the  case  of  Itasca  Cedar  ft  Tie  Oo.  ▼. 
McKlnley,  124  Minn.  183,  144  N.  W.  768, 
1135,  It  appeared  that  plaintifTs  books  of  ac- 
count were  admitted  in  evidence.  They  were 
made  up  from  reports  by  inspectors.  The  re- 
ports were  produced  and  verified  on  the  stand 
hy  the  persons  who  made  tbem.  These  re- 
ports had  been  transcribed  into  plalntUTs  reg- 
ular books  of  account  The  entries  were 
made  In  the  usual  oonne  of  business  and  in 
tbe  nsoal  manner  of  books  of  account,  and 
were  amply  verified.  They  were  held  adml*- 
■n>to,  the  conrt  saying: 
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"Where  entries  of  this  sort  are  verlfled  by 
an  persons  iriio  took  any  part  In  making  them, 
they  should  be  received  in  evidence." 

And  see  Tbe  City  of  St  Joseph,  206  Fed. 
284,  128  O.  a  A.  448;  AlBlck  ▼.  Streeter,  136 
Mo.  App.  712,  119  S.  W.  28;  Drfta  v.  McVey, 
77  W.  Va.  6(U,  87  S.  B.  920. 

In  Wright  T.  Charbonneau,  122  111.  App. 
IS,  the  court  said : 

"Where  one  witness  testifies  that  he  knew 
the  correctness  of  the  details  of  weights  or 
measurements  or  quantities,  that  he  correctly 
furnished  that  information  to  another,  and  that 
otber  testifies  that  he  received  such  information 
and  correctly  placed  it  upon  original  books  of 
entry,  such  books  themsalvea  become  compe- 
tent evidence." 

While  the  Supreme  Court  of  Micliigan,  In 
the  case  of  Swan  v.  Thurman,  112  Mich.  416, 
70  N.  W.  1023,  held  that: 

"Book  entries  of  charges  for  goods  against  a 
customer,  made  by  a  bookkeeper  who  had  no 
personal  knowledge  of  the  sale  or  delivery  of 
the  goods,  but  who  made  the  entries  from  slips 
furnished  by  the  salesmen  in  the  store,  are  not 
rendered  admissibre  in  evidence  to  prove  the 
account  by  the  testimony  of  the  bookkeeper 
alone." 

The  same  rule  appears  to  have  been  follow- 
ed In  Atlas  Shoe  Co.  v.  Bloom,  209  Mass.  663, 
95  N.  B.  962,  but  in  the  case  of  Atchison,  etc.. 
By.  Co.  V.  Williams,  38  Tex.  Civ.  App.  406, 
86  S.  W.  8S,  where  the  bookkeeper  testified 
that  his  books  were  correctly  kept,  and  that 
the  weigiits  and  prices  shown  in  the  account 
sales  were  correct  as  shown  by  his  books,  an 
account  sales  taken  from  the  books  was  held 
admissible. 

Whatever  contrariety  of  Judicial  opinion 
may  exist  as  to  whether  entries  made  by  one 
who  had  no  personal  knowledge  of  the  truth 
of  the  entry  when  made,  upon  information 
derived  from  a  report  made  by  some  other 
person,  are  admissible,  yet  we  think  that  in 
the  final  analysis  all  the  authorities  recog- 
nize the  proposition  that  such  entries  must 
be  properly  authenticated  by  preliminary 
proof.  We  think,  therefore,  that  a  proper 
foundation  must  be  laid,  in  a  criminal  prose- 
cution, tor  the  admission  in  evidence  of  a 
time  book,  the  disputed  entry  upon  which  was 
made  by  a  person  having  no  personal  knowl- 
edge of  the  matter  stated,  or  information  de- 
rived from  a  daily  time  slip  from  a  mechan- 
ical time  dock,  by  proof  of  the  authenticity, 
correctness,  and  regularity  of  the  entry. 

[4]  An  inspection  of  the  time  book  sheet 
discloses  an  apparent  alteration  of  the  very 
entry  in  dispute.  The  attention  of  the  book- 
keeper was  called  to  this  alteration,  but  she 
was  imable  to  give  any  explanation  thereof, 
nor  was  such  explanation  given  by  any  other 
witness.  A  book  of  entries  manifestly  erased 
or  altered  in  a  material  particular  cannot  be 
considered  as  entitled  to  go  to  the  jury,  and 
must  be  rejected  bjr  the  court,  unless  the  par- 
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ty  offering  it  gives  an  explanation  wtaicb  does 
away  with  the  presumption  arising  from  Its 
ftice.  62  U  B.  A.  6T4,  c.  1,  and  cases  there 
dted. 

Furthermore,  althou^  the  time  book  pur- 
ports to  show  that  Mrs.  Patton  worked  at 
the  laundry  <»>  the  15th,  16th  and  17th,  for 
which  she  was  imid  but  $2.85,  the  evidence 
discloses  that  during  the  preceding  we^  she 
worked  four  and  a  fraction  days  for  wUch 
she  received  $13.40,  or  an  average  of  about 
$2.85  per  day,  and  during  the  following  week 
her  wages  for  five  and  a  fraction  days  was 
$11.05,  or  an  average  of  about  $2.00  per  day. 
While  her. work  was  piece  work,  tlnat  fact 
could  scarcely  account  for  so  great  a  varia- 
tion in  pay. 

[S]  Where,  as  In  this  case,  a  bookkeeper  Is 
unable  to  vouch  for  the  correctness  of  an  en- 
try upon  a  time  book,  or  of  the  time  slip 
from  which  it  was  made,  and  had  no  i>ersonal 
knowledge  of  the  facts  in  the  first  instance, 
and  It  was  not  shown  that  she  obtained  sucb 
knowledge  firom  an  authentic  report  made  to 
her  in  the  regular  course  of  business,  and 
where  no  explanation  was  given  of  a  mani- 
fest alteratlim  upon  the  face  of  the  time  book 
sheet  nor  of  an  apparent  discrepancy  In  the 
amount  of  wages  paid,  and  no  proof  has 
been  made  of  the  loss  of  the  original  slip,  nor 
that  better  evidence  was  not  obtainable,  nor 
that  the  disputed  entry  upon  the'  time  dip 
was  made  by  the  witness  whose  testimony  Is 
sought  to  be  Impeached  thereby,  or  by  some 
other  person,  the  admission  of  a  sheet  from 
such  time  t>ook,  bearing  such  entry,  consti- 
tutes reversible  error,  no  proper  foundatloo 
having  been  laid  therefor. 

For  these  errors  the  Judgment  of  the  dis- 
trict court  must  be  reversed.  The  cause  is 
remanded,  with  Instructions  to  the  trial  court 
to  grant  appellant  a  new  trial. 

RICB,  0.  J.,  and  DUNN  and  JSEE,  JJ.,  con- 
cur. 

McCARTHX,  J.,  behig  dLsqualifled,  did  not 
sit  at  the  bearing,  and  took  no  part  in  the 
opinion. 


(33  Idaho.  670) 

WEISGERBER  v.  NEZ  PERCE  COUNTY. 

(No.  3661.) 

(Supreme  Court  of  Idaho.    April  16,  1921.) 

I.  Countlea    «=9l78— Designation    of    polling 
plaoe  In  bond  ejection  notice  as  "the  usual 
voting  place"  held  sufficient  under  statute. 
Under  a  statute  (C.  S.  {  3627)  which  pro- 
vides that  the  notices  of  an  election  posted  in 
the  several  precincts  shall  name  the  place  of 
holding  such  election,  the  designation  of  the 
polling  place  in  the  notice  as  "the  usual  voting 
place"   is  a  substantial   compliance  with  the 
statute,  where  it  appears  that  there  were  no 
changes  in  the  boundaries  of  the  election  pre- 


cincts, or  in  the  polling  places,  for  seven  years 
preceding  the  election. 

2.  Counties  <$=> 1 78— Elections  «=94l— When 
directions  as  to  time  and  manner  of  notice  of 
elections  are  mandatory  and  when  direolory 
stated. 

Statutory  directions  as  to  the  time  and 
manner  of  giving  notice  of  elections  are  manda- 
tory upon  the  officers  charged  with  the  duty  of 
calling  the  election,  and  wiO  be  upheld  strictly 
in  a  direct  action  instituted  before  an  election; 
but  after  an  election  has  been  held,  ench  statu- 
tory requirements  are  directory,  unless  it  ap- 
pears that  the  failure  to  give  notice  for  the 
full  time  specified  by  the  statute  has  prevented 
electors  from  giving  a  full  and  iree  expression 
of  their  will  at  the  election,  or  unless  tiie  stat- 
ute contains  a  further  provision  to  the  effect 
that  failure  to  give  notice  for  the  statutory 
time  will  render  the  election  void. 

3.  Countiee  €=»! 78— Failure  of  electors  to  or- 
ganize iioard  and  take  part  In  eieotion  In  two 
preolnots  held  not  to  invalidate  bond  eleotloa. 

The  faBnre  of  the  electors  to  organize  an 
election  board  and  take  part  in  the  election  in 
two  precincto  of  the  county  does  not  invalidate 
the  election. 

4.  Counties  <$=3l78-^ffldavlt  of  posting  notic- 
ee  of  bond  election  not  required  to  be  Hied 
with  board  of  county  commissioners. 

Proof  by  affidavit  of  the  posting  of  notices 
of  election  Is  not  required  to  be  filed  with  the 
board  of  county  commissioners.  The  facta  with 
reference  to  the  posting  of  notices  may  be  de- 
termined by  any  competent  proof. 

5.  Counties  (3=>  178— Bond  eieotion  notices  may 
be  posted  by  private  citizens. 

The  law  does  not '  require  that  notices  of 
election  be  posted  by  designated  officials  only. 
They  may  be  posted  by  private  citizens. 

Appeal  from  District  Ciourt,  Nes  Peroe 
Coimty;   Wallace  N.  Scales,  Judge. 

Action  by  Philip  W^gerber  against  Nes 
Perce  County  to  enjoin  issuance  of  coun^ 
ty  road  and  bridge  bonds.  SYom  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Ewing  W. 'Stephens,  of  Lewiston,  for  ap- 
pellant. 

Leo  McCarty  and  Eugene  A.  Cox,  both  of 
Lewiston,  for  respondent. 

RICE,  O.  X  This  action  was  commenced 
by  appellant,  a  resident  and  taxpayer  of  Nez 
Perce  county,  to  enjoin  the  issuance  of  bonds 
for  the  purpose  of  constructing  and  repairing 
roads  and  bridges. 

Appellant  contends  that  the  election  au- 
thorizing Issuance  of  the  bonds  was  illegal 
for  the  reason  that  the  notices  posted  In  the 
various  precincts  of  the  county  were  InsufB- 
clent  In  the  following  particulars: 

(1)  That  the  notices  posted  in  the  several 
precincta  did  not  describe  the  polling  place  in 
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each  prednct  with  particolarltr,  but  only  u 
"the  usual  votiiig  place." 

(2)  That  in  6  of  the  25  voting  precincts  of 
the  county,  the  notices  were  not  posted  for  20 
days,  as  required  by  the  statute,  but  for  a  less 
tim«  rangiiig  from  10  to  19  days. 

(8)  1b»t  in  two  precincts  an  election  was 
not  held  because  of  failure  of  the  electors 
therein  to  organize. 

(4)  That  in  two  predncta,  no  affidavita  of 
posting  were  filed. 

(5)  That  notices  of  election  were  not  posted 
by  officers  of  the  law,  but  by  private  dtizens. 

We  will  take  np  and  discuss  la  order  the 
obJectloiiB  of  appellant  as  set  out  above. 

[1]  First.  The  conrt  found  that  there  had 
been  no  changes  In  the  boundaries  of  the 
election  precincts  nor  in  the  polling  places, 
for  seven  years  preceding  the  election  In 
question.  The  designation  of  the' place  where 
the  election  would  l>e  held  as  "the  usual  vot- 
ing place"  was  suffident  to  apprise  the  voters 
of  tl^  actual  place  where  the  polls  would 
be  opened.  The  notice,  specifying  that  the 
dectlon  would  be  held  at  "the  usual  voting 
place,"  was  a  substantial  compliance  with 
the  requirements  of  the  statute.  HUrd 
V.  City  of  Falrbury,  87  Neb.  745,  128  N.  W. 
638;  Board  of  Coimty  Oomm'rs  v.  Security 
Trust  Co.,  164  N.  G.  SOI,  80  S.  E.  230:  State 
V.  Bemier,  98  Minn.  1,  38  N.  W.  368. 

[2]  Becomd.  Our  statute  (C.  S.  |  8527)  con- 
tains the  foOowlng  provision: 

"The  notices  herein  provided  for  shall  be 
posted,  or  posted  and  published,  at  least  twen- 
ty days  before  such  election." 

It  Is  evident  that  the  requlr^nent  as  to 
time  cannot  be  substantially  complied  .with 
unless  it  is  literally  complied  with.  A  re- 
quirem^t  that  the  notice  shall  be  posted  at 
least  20  days  cannot  be  substantially  com- 
plied with  by  posting  for  a  less  number  of 
days.  The  question  relates  to  the  mandatory 
nature  of  the  statute. 

In  some  jurisdictions  it  is  held  that  a 
strict  compliance  with  the  statutory  require- 
mente  as  to  the  time  of  giving  notice  of  an 
election  Is  an  essential  prerequisite  to  ita  va- 
lidity. Caty  of  Miami  v.  Romfh,  66  Fla. 
2S0,  63  South.  440;  Guernsey  et  al.  v.  Mo- 
Haley,  62  Or.  555,  98  Pac.  158;  State  t. 
Steley,  90  Kan.  624,  135  Pac.  602;  Hatfield 
T.  City  of  Covington,  177  Ky.  124,  197  &  W. 
535 ;  State  v.  Echols,  41  Kan.  1,  20  Pac.  523; 
Montgomery  County  Comm'rs  v.  Hender- 
son, 122  Md.  633,  88  Aa  858. 

However,  we  are  of  the  opinion  that  the 
correct  rule^  and  the  one  supported  by  the 
great  weight  of  authority,  may  be  stated 
as  follows:  Statutory  directions  as  to  the 
time  and  manner  of  giving  notice  of  elections 
are  mandatory  upon  the  officers  charged 
with  the  duty  of  calling  the  election,  and 
will  be  upheld  strictly  in  a  direct  action  in- 
stituted before  an  election;  but  after  an 
election  has  been  held,  such  statutory  re- 


quirements are  directory,  unless  it  appears 
that  the  failure  to  give  notice  for  the  full 
time  spedfled  by  the  statute  has  prevented 
electors  from  giving  a  full  and  free  expres- 
sion of  thdr  will  at  the  election,  or  unless 
the  statute  contains  a  further  provision,  the 
necessary  effect  of  which  is  that  failure  to 
give  notice  for  the  statutory  time  will  ren- 
der the  election  void.  Napton  v.  Meek,  8 
Idaho,  625,  70  Pac.  946;  Harper  v.  Dotson,  32 
Idaho,  616,  187  Pac  270;  Lansdon  v.  State 
Board  of  Canvassers,  18  Idaho,  596,  111  Pac. 
133;  HiU  v.  Skinner,  169  N.  C.  405,  86  S.  E. 
351;  Jones  v.  State,  163  Ind.  440,  55  N,  B. 
229 ;  Town  of  Grove  v.  Haskell,  24  OkL  707, 
104  Pac.  56;  Ellis  v.  Karl,  7  Neb.  881;  Sey- 
mour T.  City  of  Tacoma,  6  Wash.  427,  S3 
Pac.  1059;  State  v.  Doherty,  16  Wash.  8<J2, 
47  Pac.  958,  68  Am.  St  Rep.  39;  Wheat  v. 
Smith,  50  Ark.  266,  7  S.  W.  161;  City  of 
Albuquerque  v.  Water  Supply  Co.,  24  N.  M. 
368.  174  Pac.  217,  6  A.  L.  R.  519;  liowe  v. 
Con.  School  DIst.  (Okl.)  191  Pac.  737;  City  of 
Loveland  v.  West  Light  &  Power  Co.,  66 
Colo.  55,  173  Pac.  717;  Backus  v.  City  of 
Virginia,  123  Minn.  48,  142  N.  W.  1042;  Peo- 
ple V.  Avery,  102  Mich.  572,  61  N.  W,  4; 
Hicks  V,  Krigbaum,  13  Arte.  237,  108  Pac 
482;  State  t.  Lentz,  50  Mont.  322,  146  Pac 
932;  Flke  v.  State  of  Ohio,  4  Ohio  Clr.  Ct 
R.  (N.  S.)  81;  State  v.  CarroU,  17  R.  1. 
691.  24  Atl.  836;  Demaree  v.  Johnson,  150 
Ind.  419,  49  N.  B.  1062,  50  N.  E.  376;  State 
T.  Gordon,  242  Mo.  615,  147  S.  W.  795;  Beam 
v.  Comm'rs  Blount  County,  182  Ala.  392,  62 
South.  535;  Brown  v.  Street  Lighting  Dist, 
69  N.  J.  Law,  485,  55  AtL  1080;  Hurd  t. 
City  of  Falrbury,  supra;  Dishon  v.  Smith, 
10  Iowa,  212;  Gollar  v.  City  of  Louisville, 
187  Ky.  448,  219  S.  W.  421;  McCrary  on 
Elections  (4th  Ed.)  p.  133,  |  177  et  seq.;  20 
C.  J.  p.  99,  i  84;  15  C.  J.  p.  619,  {  330;  9  R. 
C.  L.  p.  993,  i  16. 

The  court  found  that  the  electors  of  the 
county  were  fully  Informed  as  to  the  time, 
place,  and  purpose  of  holding  the  election, 
and  as  to  the  polling  place  in  each  precinct 
where  the  votes  would  be  received.  The 
court  also  found  that  none  of  the  defecto 
above  referred  to  affected  the  result  of  the 
election.  It  is  not  averred  in  the  complaint, 
nor  shown  by  the  record,  that  any  elector 
was  deprived  of  his  vote  by  reason  of  the 
fact  that  notices  .were  not  posted  the  statu- 
tory length  of  time  In  the  five  precincts. 
The  court  further  found  affirmatively  that 
none  of  the  electors  failed  to  vote  by  rea- 
son of  any  of  the  Irregularities  mentioned  in 
the  complaint. 

We  are  of  the  opinion  that  the  election 
was  not  illegal  or  void  on  account  of  the  de- 
fects in  the  posting  of  notices  in  the  five 
precincts  of  the  county. 

[3]  Third.    Under  the  statute,  any  of  the 
electors  may  organize  an  election  board  In 
the    ntembers    thereof   aiwointed    for 
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that  pnrpofle  do  not  appear  and  open  the 
polla.  The  law  does  not  compd  electors  to 
cast  their  votes. 

[4]  Fourth.  The  statute  does  not  require 
proof  by  affidavit  of  the  posting  of  the  no- 
tices to  be  filed  with  the  board  of  county 
commissioners.  The  commissioners  may 
have  other  means  of  establishing  the  facts. 
Their  record  recites  that  the  notices  were 
duly  posted,  and  the  court  found  as  a  fact 
that  notices  in  the  two  precincts  mentioned 
were  posted  for  the  full  period  of,  20  days. 

[S]  Fifth.  The  law  does  not  specify  by 
whom  the  election  notices  must  be  posted. 
They  may  be  posted  by  private  citizens,  as 
well  as  by  officers.  The  essential  thing  to- 
ward which  the  statute  is  directed  is  the 
posting  of  the  notices.  State  v.  Sengstacken, 
61  Or.  455,  122  Pac.  292,  Ann.  Cas.  1914B, 
230. 

The  Judgment  la  affirmed.  Costs  awarded 
to  respondent 

BUDGE,  McCarthy,  dunn,  and  msb, 

JJ^  concur. 


(70  Colo.  GO) 

WHITE  V.  ANDREW  et  al.,  State  Board  of 
Medloal  Examlaera.   (No.  9806.) 

(Supreme  Court  of  Colorado.    April  4,  1921.) 

1.  Physicians  and  surgeons  «=9t  1(3)— Wheth- 
er crime  Involved  moral  tsrpltude,  authorlz* 
lag  revoking  physician's  license,  question  far 
oourt 

On  certiorari  to  review  medicsl  board's  rev- 
ocation of  a  physician's  license  for  conviction 
of  a  crime.  It  is  proper  for  the  conrt  to  say 
whether  the  crime  involved  moral  turpitude,  so 
as  to  authorise  the  board's  action  under  Sess. 
Laws  1917,  p.  869,  {  11. 

2.  Physicians  and  surgeons  «=9ll(2)— {.loense 
may  be  revoked  for  convlotlon  of  selling  mor- 
phine, as  Involving  "moral  turpitude." 

To  sell  morphine  for  other  than  medicinal 

_  purposes  to  an  habitual  user  thereof  is  a  crime 

'  involving  moral  turpitude  within   Sess.  Laws 

1917,  p.  S59,  I  11,  authorizing  revocation  of  a 

physician's  license  for  conviction  of  such   a 

crime. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Moral 
Turpitude.] 

3.  Physlolans  aad  sargsons  iS=3ll(3)— Medloal 
board's  action  reviewable  only  as  to  Jurtsdlo- 
tlon  or  abuse  of  dlsoretlon. 

Under  Code  CHv.  Proc.  1906,  |  881,  the 
medical  board's  action  in  revoking  a  physician's 
license  can  be  reviewed  on  certiorari  only  on  a 
question  of  jurisdiction  or  great  abuse  of  dis- 
cretion. 

4.  Statutes  «=»47— Term  "moral  turpitude^  la 
statute  a»  to  revoking  physician's  llcjMse  not 
to*  ladefinlta. 

The  term  "moral  turpitude"  is  not  so  in- 
definite as  to  render  void  Sess.  Laws  1917,  p. 


869,  I  11,  authorizing  the  medical  board  to 
revoke  a  physician's  license  for  conviction  of  a 
crime  involving  such  element. 

En  Bana 

Error  to  District  Court,  City  and  County 
of  Denver;    Greeley  W.  Whltford,  Judge. 

Certiorari  by  Albert  N.  White  against  C. 
F.  Andrew  and  others,  constituting  the  State 
Board  of  Medical  Examiners  of  the  State, 
was  dismissed,  and  he  brings  error.  Af- 
firmed. 

Frank  McLaughlin,  of  Denver,  for  plain- 
tiff in  error. 

Victor  E.  Keyee,  Atty.  Gen.  (CSiartea  H. 
Haines,  of  Denver,  of  counsel),  for  defend- 
ants in  error. 

DENISON,  J.  This  case  is  here  on  error 
to  the  district  court  of  Denver,  which  dis- 
missed a  writ  of  certiorari  from  that. court 
to  the  State  Medical  Board. 

The  board  revoked  the  license  of  the  plain- 
tiff in  error  on  several  charges,  one  of  wtalcti 
was  that  he  was  convicted  in  the  district 
court  of  the  United  States  of  a  crime  involv- 
ing moral  turpitude;  that  Is,  the  sale  of  mor- 
phine for  other  than  medicinal  purposes  to 
an  habitual  user  thereof.  The  conviction  of 
such  an  offense  is  one  of  the  statutory 
grounds  for  revocatltm  of  a  physician's 
Ucense.    S.  L.  1917,  p.  869,  I  11. 

[1-8]  It  la  proi)er  for  the  court  on  certio- 
rari to  say  whether  the  crime  shown  in  the 
evidence  Involved  moral  turpitude.  DilUard 
V.  Medical  Board,  196  Pac.  866,  decided  .at 
this  term.  We  think  there  can  be  no  ques- 
tion that  it  did.  No  'other  abuse  of  discre- 
tion Is  suggested,  so  the  board  is  not  guilty 
of  such  abuse,  and  It  had  jurisdiction  of  the 
subject-matter  and  person.  Upon  certiorari 
the  court  could  review  the  board's  action 
only  upon  a  question  of  Jurisdiction  or  great 
abuse  of  discretion.  Code  1908,  i  331. 
There  was  nothing,  therefore,  upon  which 
the  district  conrt  could  reverse  or  modify 
the  board's  action,  and  the  Judgment  of  dis- 
missal was  right 

[4]  It  is  urged  that  moral  turpitude  is  too 
indefinite  a  term,  and  that  therefore  the  stat- 
ute is  void;  but  that  expression  has  been 
used,  in  statiites,  text-books,  and  opinions 
on  the  common  law,  for  too  many  years  to 
leave  any  question  on  that  subject.  Oraeb 
v.  State  Board,  65  Colo.  623,  628,  629,  130 
Pac.  1099,  47  L.  R.  A.  (N.  S.)  1068;  Ludlnm 
V.  McCuen,  17  N.  J.  Law,  12;  VanNess  v. 
Hamilton,  19  Jolms.  (N.  Y.)  887;  Baxter  ▼. 
Mohr,  37  Misc.  Rep.  833,  76  N.  Y.  Supp.  982; 
Andres  v.  Koi^)enheafer,  8  Serg.  ft  B,  (Pa.) 
264,  8  Am.  Dec.  647;  Smith  v.  Smith,  84 
Tenn.  (2  Sneed)  478;  Radway  r.  Gray,  81 
Vt  292. 

In  the  last  case  the  court  oonsiden  moral 
turpitude,  and  holds  that  some  crimes  in- 
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toIt»  It  and  aome  do  not,  and  that  petty  lar- 
ctny  doea. 
Judgment  affirmed. 


scxyrr,  o.  j, 

partldpatlng. 


and  WHITFOBO,  J^  not 


(.',<)  Mont.   4U.) 

STATE  W  ral.  BARNES  V.  DISTRICT 

COURT  OF  SIXTEENTH  JUDICIAL 

DiST.  IN  AND  FOR  CUSTER 

COUNTY  et  al.    (No.  4825.) 

(Bnpreme  Court  of  Montana.    April  12;  1921.) 

ProhlbitloB  «s>3(3)— Doe*  not  Isaae  against 
search  warrant  proceeding  where  relator  has 
appeal  from  ludgment  of  forfeiture. 
In  riew  of  Rev.  Codes,  |  7227,  anthorizing 
prohibition  of  proceedinra  of  a  judicial  tribn- 
nal  in  excess  of  jnrisdiction,  and  section  7228, 
authorising  it  only   when   there  is   no  plain, 
speedy,   or  adequate  remedy  in  the  ordinary 
course  of  law,  a  writ  of  prohibition  will  not  be 
issned  to  stay  further  action  in  search  warrant 
proceedings  instituted  under  Sees.  Laws  1917, 
c.  143,  where  the  relator  has  the  right  of  ap- 
peal from  the  judgment  of  forfeiture  of  the 
property  which  had  been  rendered  against  him. 

Original  ai>pllcation  for  prohibition  by  the 
State,  on  tlie  relation  of  'Ei  Barnes,  agalnat 
the  District  Court  of  tbe  Sixteenth  Jadldal 
Dtatrlct  In  and  for  tbe  County  of  Custer  and 
the  Judge  tbereof.  Altematlre  wilt  set 
aside,  and  application  dismissed. 

Frank  Hunter  and  Will  Tmscott,  both 
of  Miles  City,  for  relator.  • 

Wellington  D.  Rankin,  Atty.  Oen.,  L.  A. 
Foot,  Asst  Atty.  Gen.,  W.  C.  Packer,  of  Mllea 
City,  and  C.  A.  Spauldlng,  of  Helena,  for  re- 
spondents. 

BRANTLT,  O.  J.  Original  application  for 
writ  of  prohibition  directed  to  the  district 
court  of  Custer  county  and  Hon.  S.  D.  Mc- 
Klnnon,  one  of  its  judges,  to  stay  further 
action  in  a  search  warrant  proceeding  In- 
stituted under  the  provisions  of  chapter  143 
of  the  Session  Laws  of  1917,  commonly  called 
the  Prohibition   Enforcement  Act. 

Upon  the  filing  of  the  petition,  an  alter- 
native writ  was  issned.  At  the  hearing  on 
March  14  last,  the  defendants  appeared  by 
counsel  and  moved  that  the  writ  be  quashed 
and  the  application  dismissed  oo  the  ground 
that,  upon  the  facts  stated  In  the  petition, 
the  relator  la  not  entitled  to  relief  by  means 
of  prohibition.  Upon  the  question  thus 
raised,  tbe  application  was  submitted  for 
decision. 

Tbe  writ  serves  the  office  of  arresting  tbe 
proceedings  of  a  judicial  tribunal  whoi  such 
proceedings  are  without  or  In  excess  of  ju- 
risdiction. Rev.  Codes,  |  7227.  It  may  Issue 
only  when  there  is  no  plain,  speedy,  or  ade- 
quate remedy  in  tbe  ordinary  course  of  law. 


Section  7228.  This  court  baa  followed  tbe 
rule  that  when  it  appears  that  any  other 
adequate  remedy  ia  Immediately  available 
to  the  relator,  the  writ  will  be  denied.  State 
ex  rel.  Spalding  v.  Benton,  12'  Mont.  66,  29 
Pac.  42S ;  State  ex  reL  Browne  v.  Booher,  43 
Mont.  569,  118  Pac.  271.  It  appears  from  tbe 
petition  that  at  the  hearing  upon  tbe  return 
of  the  search  warrant  the  relator  appeared 
In  response  to  notice  given  him  by  service  of 
a  copy  of  the  warrant  and  claimed  title  to 
tbe  property,  oontalnera,  etc  seized  by  the 
aheriH,  and  that  after  the  hearing  the  court 
rendered  final  judgment  of  forfeiture.  From 
this  judgment  relator  was  entitled  to  an  ap- 
peal. State  ex  rel.  Prato  v.  District  Court, 
56  Mont.  660,  179  Pac.  497.  The  relator, 
therefore,  has  a  remedy  plain,  speedy,  ade- 
quate, and  Immediately  available. 

Tbe  alternative  writ  la  set  aside,  and  the 
application  dismissed. 

Dismissed. 

REYNOLDS,  COOPES,  HOLLOWAT,  and 
OALEM,  JJ.,  concur. 


(27  Wyo.  888) 
FITZPATRICK  v.  ROGAN  at  al.    (NO.  1016.) 

(Supreme  Court  of  Wyoming.    May  3,  1921.) 

1.  Appeal  aad  error  «936l(2)— Petition  oou' 
taialng  no  desoription  of  order  ar  Judgment 
eomplalned  of  defective. 

A  petition  in  error,  w&ich  contains  no  de- 
scription of  the  particular  order  or  Judgment 
complained  of,  is  defective  in  such  respect. 

2.  Appeal  aad  error  «=>528( I)— Assignment 
court  erred  In  denying  new  trial  cannot  be 
considered  where  motion  not  In  record. 

The  assignment  of  error  that  the'trial  court 
erred  in  denying  the  motion  of  plaintiff  in  er- 
ror for  new  trial  cannot  be  considered,  where' 
the  motion  for  new  trial  is  not  properly  in  the 
record,  because  there  is  no  bill  of  exception* 
nor  anything  to  show  that  a  bill  was  presented 
and  allowed  or  filed  in  the  court  below. 

3.  Appeal  and  error  e=3520 (2)— Motion  for  ap- 
pointment of  receiver  not  In  record  in  ab- 
sence of  bill  of  exceptions. 

In  the  absence  of  a  bill  of  exceptions,  mo- 
tion of  plaintiff  for  appointment  of  a  receiver 
is  not  properly  in  the  record  on  writ  of  error 
to  the  Supreme  Court,  not  being  part  of  the 
record  proper,  under  Comp.  St.  1920,  |  5903, 
though  among  the  authenticated  original  pa- 
pers in  the  case  there  is  such  a  motion. 

Error  to  District  Court,  Sweetwater  Coun- 
ty ;  John  B.  Arnold,  Judge. 

Acti(»  by  John  F.  Fitzpatrick  against 
Frank  P.  Bogan  and  another.  Motion  for 
appointment  of  a  receiver  pendente  lite  de- 
nied, and  plalntUF  brings  error.    Diamissed. 
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T.  S.  Taliaferro,  Jr.,  and  W.  A.  Mnlr,  both 
«f  Bock  Springs,  tor  plaintiff  In  error. 

Brown  &  De  Nlae,  of  Bock  Springs,  for  de- 
fendants In  error. 

POTTTEB,  O.  J.  [1]  This  cause  was  brought 
in  the  district  court  for  the  dissolution  of 
an  alleged  partnership  and  for  an  accounting, 
the  plaintiff  alleging  by  his  petition,  amoog 
other  things,  that  he  has  been  ousted  from 
the  partnership  business,  that  the  same  Is 
being  conducted  by  his  alleged  partner,  one 
of  the  defendants ;  that  the  latter  is  In  pos- 
session of  the  partnership  property,  and  re- 
fuses to  allow  the  plaintiff  any  Todce,  share, 
or  interest  in  said  business,  or  to  accomit 
therefor.  The  record  does  not  ebow  a  trial 
or  a  disposition  of  the  cause  upon  the  merits, 
but  the  case  is  here  on  error  for  the  review 
only  of  an  order  denying  a  motion  of  the 
plaintiff  for  the  appointment  of  a  receiver 
pendente  lite.  At  least,  that  is  the  only  ap- 
pealable order  in  the  record,  and  Is  the  or- 
der complained  of  by  the  brief  of  plaintiff  in 
error,  and  the  only  order  referred  to  in  the 
briefs  as  before  this  court  for  review.  The 
petition  in  error  contains  no  description  of 
the  particular  order  or  Judgment  complained 
of,  but  is  defective  in  that  respect  Oommls- 
sioners  t.  Shaffner,  10  Wyo.  181,  68  Paa  14; 
Riordan  ▼.  Horton,  16  Wyo.  363,  94  Pac.  44S. 
It  alleges  merely  that  there  is  error  prejudt- 
dal  to  the  plaintiff  in  error  in  the  record  and 
proceedings  of  the  district  court  in  said 
cause,  referred  to  by  its  title,  and  assigns 
as  error  only  the  denial  of  the  motion  of  the 
plaintiff  In  error  for  a  new  trial. 

The  order  aforesaid  recites  that  the  motion 
of  the  plaintiff,  John  F.  B^tzpatrl*^,  asking 
for  the  appointment  of  a  receive,  came  on 
to  be  beard,  and  the  court,  having  heard  the 
argument  of  counsel  In  the  matter  and  being 
fully  advised  in  the  premises,  doth  deny  said 
motion,  to  whldi  order  and  rnlliig  the  plain- 
tiff did  then  and  there  object  and  except 
The  record  shows  also  another  order  in  the 
cause  of  the  same  date,  denying  plaintiff's 
motion  for  a  rehearing  of  the  order  denying 
the  motion  for  the  appointment  of  a  receiv- 
er, and  reciting  that  plaintiff  objected  and 
excepted  thereto,  and  that,  at  plaintiff's  re- 
quest, be  Is  granted  until  the  next  term  of 
the  court  and  the  statutory  period  to  pre- 
sent bis  bill  of  exceptions  for  allowance. 

[2]  As  above  stated  there  is  but  a  single 
assignment  of  error,  viz.  that  the  court  erred 
in  denying  the  motion  of  the  plaintiff  in 
error  for  a  new  trial,  and  that  assignment 
cannot  be  considered  for  the  very  substantial 
and  conclusive  reason  that  the  motion  for 
new  trial  is  not  properly  in  the  record;  there 
being  no  bill  of  exceptions  nor  anything  to 
show  that  a  bill  was  presented  and  allowed 
or  filed  in  the  court  below.  On  the  contrary, 
the  authenticating  certificate  of  the  clerk  of 
the  district  court  atates  that  the  record  on 


file  here  contains  every  pleading,  motion,  and 
document  filed  in  the  case,  as  well  as  each 
8UDd  every  order  made  and  entered  therein. 
That  cerUflcate  Is  dated  August  6,  1920,  and 
the  record  was  filed  In  this  court  on  August 
9,  1920.  If  a  bill  has  been  presented,  allow- 
ed, and  filed  In  the  district  court  since  that 
time,  no  effort  has  been  made  to  bring  It 
here  by  suggestion  of  a  diminution  of  the 
record  or  otherwise,  and  we  recall  no  refer- 
ence to  a  bill  of  exceptions  In  the  briefa. 

It  was  said  long  ago,  and  frequently  re- 
peated in  the  decisions  of  this  court,  that  a 
motion  for  a  new  trial  Is  not  a  part  of  the 
record  unless  incorporated  In  a  bill  of  ex- 
ceptions properly  prepared,  allowed,  and 
signed.  Garbanatl  v.  County  Commissioners, 
2  Wyo.  257;  Selbel  v.  Bath,  6  Wyo.  409,  40 
Pac.  756;  Bubel  v.  WUley,  6  Wyo.  427,  40 
Paa  761;  Bank  of  Obadron  v.  Anderson,  7 
Wyo.  441,  58  Pac.  280;  Groves  v.  Groves,  9 
Wyo.  173,  61  Pac.  866 ;  Campbell  v.  Saratoga 
State  Bank,  24  Wya  360,  158  Pac.  267,  160 
Paa  333 ;  Morgan  r.  State,  26  Wyo.  211,  181 
Paa  598;  Chatterton  v.  Bonelll,  196  Paa 
316;  Supreme  Court  Rule  13,  104  Paa  xUl. 
It  is  said  in  Bank  v.  Anderson,  supra,  that 
the  exception  to  the  ruling  of  the  court  deny- 
ing a  motion  for  a  new  trial  muat  appear  In 
the  bill,  and  that  the  court  cannot  resort  to 
any  other  record  to  supply  it  And  in  Otjap- 
bell  V.  Bank,  supra.  It  was  held  that  where 
the  only  error  assigned  is  the  overruling  at 
the  motion  for  a  new  trial,  it  will  not  be  re- 
viewed imless  the  motion  be  incorporated  In 
a  properly  authenticated  bill  of  exceptions, 
duly  certified  by  the  clerk  as  a  part  of  the 
record.  The  question  Is  discussed  and  other 
cases  cited  In  our  recent  decision  in  Chatter- 
ton  V.  Bonelll,  supra. 

Again,  It  may  be  at  least  questionable 
whether  tiie  assignment  that  the  court  erred 
In  overruling  the  motion  for  a  new  trial 
would  alone  be  sufficient  to  present  for  re- 
view the  order  of  the  court  denying  a  re- 
ceiver as  a  provisional  remedy,  for  It  is  not 
clear  that  such  a  motion  would  be  necessary 
or  proper,  either  to  preserve  the  exception  to 
the  order  or  to  present  the  question  again 
In  the  district  court,  especially  If,  as  con- 
ceded by  counsel  In  their  briefs,  the  motion 
for  the  appointment  of  a  receiver  was  sub- 
mitted to  the  court  below  solely  upon  the 
verified  pleadings.  The  rule  of  this  court 
applicable  to  proceedings  In  error,  providing 
that  nothing  which  could  have  been  piapeTly 
assigned  as  a  ground  for  a  new  trial  in  the 
court  below  will  be  considered  unless  It  shall 
appear  that  the  same  was  properly  presait- 
ed  to  the  court  below  by  a  motion  for  a  new 
trial,  and  that  such  motion  was  overruled, 
and  exception  was  at  the  time  reserved  to 
such  ruling,  all  of  which  shall  be  embraced 
In  the  bill  of  exceptions,  provides  also  that 
the  ruling  of  the  court  below  upon  each  mat- 
ter presented  In  the  motion  for  a  new  trial 
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Shan  b*  ffnfflclently  qneatloned  in  this  conrt 
by  an  asslgmnent  tbat  tlie  court  below  erred 
In  OTermllng  such  motion  for  a  new  trial. 
Rnle  13,  104  Pac.  zlll.  But  In  Elrst  Nation- 
al Bank  r.  Swan,  3  Wyo.  856,  23  Pac.  743, 
which  was  before  the  court  on  error  for  the 
review  of  an  order  discharging  an  attadi- 
ment.  It  was  contended  that  the  Judgment 
should  be  affirmed  for  the  failure  of  the 
plaintiff  to  move  for  a  new  trial  in  the  court 
below.  And  it  was  held  that  such  a  mo- 
tion was  not  necessary,  for  the  reason  that 
the  issue  tried  was  not  one  of  fact  or  of  law 
arising  out  of  the  pleadings;  and,  referring 
to  the  sections  of  the  statute  defining  a  new 
trial  as  a  "re-examination  in  the  same  court 
of  an  issue  of  fact  after  a  verdict  by  a  Jury, 
a  report  of  a  referee  or  master,  or  deci^on 
of  the  court,"  and  other  secticHis  defining  a 
trial,  the  court  said: 

"From  these  provisions,  and  from  the  sec- 
tions which  follow  those  quoted,  it  seems  dear 
that  tbe  action  of  a  conrt  in  hearing  and  de- 
termining a  motion  to  discharge  an  attachment 
is  not,  in  a  strict  legal  sense,  a  trial,  and  there- 
fore the  action  of  the  court  may  be  reviewed  in 
error,  if  the  entire  record,  including  the  final 
Judgment  in  the  case  is  brought  up,  althougli  a 
motion  for  a  new  trial  was  not  made  below." 

In  Anderson  v.  Englehart,  18  Wyo.  196, 
105  Pac.  571,  which  had  been  brought  to  this 
court  by  a  proceeding  in  error  for  the  review 
of  an  order  denying  a  motion  to  dissolve  a 
temporary  injunction,  the  court  said,  in  con- 
sidering a  motion  to  dismiss  upon  the  ground 
that  a  motion  for  a  new  trial  had  not  been 
made  in  the  district  court: 

"The  rule  does  not  apply  where  a  review  is 
Bought  of  an  order  such  as  is  here  complained 
of.  tinder  the  statute  a  new  trial  is  a  re-ex- 
amination of  an  Issue  of  fact,  after  verdict  of 
a  jury,  a  report  of  a  referee  or  master,  or  de- 
cision of  the  court" 

— citing  and  quoting  from  Bank  v.  Swan,  su- 
pra, and,  continuing: 

"The  proceeding  and  hearing  on  a  motion  to 
discharge  an  attachment  is  in  this  respect  anal- 
ogous to  a  motion  and  hearing  thereon  to  dis- 
solve a  temporaiy  injmiction,  and  the  same 
principle  applies." 

See,  aiao.  Commissioners  v.  Shaffner,  and 
Selbel  T.  Bath,  supra. 

[3]  niere  is  still  another  reason  wbldi 
would  prevent  a  consideration  here  of  the 
question  presented  as  to  the  right  of  the 
plaintiff  to  the  appointment  of  a  receiver. 
The  order  recites  as  above  stated  that  the 
hearing  in  the  district  court  was  upon  the 
motion  of  the  plaintiff  for  the  appointment 
of  a  receiver,  and  it  la  also  stated  in  the 
briefis  that  the  hearing  was  had  upon  such  a 
motion.  And  that  motion,  in  the  absence  of 
a  bill  of  exceptions.  Is  not  properly  in  the  rec- 
ord here.    It  is  not  a  i>art  of  the  record 
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proper.  Comp.  Stat.  1920,  {  6903 ;  Boulter  r. 
State,  6  Wyo.  73,  42  Pac.  606.  Among  the 
authenticated  (»iginal  papers  in  the  case 
there  is  such  a  motion,  but  in  a  proceeding  in 
error  it  cannot  be  made  a  part  of  the  record 
except  by  t>eing  incorporated  in  a  bill  of  ex- 
ceptiona  Perkins  v.  McDowell,  3  Wyo.  328, 
23  Pac.  71;  Syndicate  Improvement  Go.  v. 
Bradley,  6  Wyo.  171,  43  Pac.  79,  44  Paa  60; 
Littleton  y.  Burgess,  16  Wyo.  68^  91  Paa 
832;  Le  Clair  v.  Hawley,  18  Wya  23,  102 
Pac.  853.  While  the  petition  in  the  cause 
prayed,  among  other  things,  for  the  ai^wint- 
ment  of  a  receiver  of  the  partnership  mon- 
eys, property,  and  good  will,  it  did  not  ask 
for  such  appointment  pendente  lite,  and  it 
does  not  appear  that  the  application  was 
made  upon  that  prayer  in  the  petition,  but. 
on  the  contrary,  that  it  was  made  by  motion, 
and  not  until  after  the  issues  had  been  made 
up  by  the  filing  of  the  necessary  pleadings. 

There  being  nothing  for  this  court  to  con- 
sider, for  the  reasons  stated,  we  think  It 
would  be  competent  to  either  affirm  the  Judg- 
ment or  dismiss  the  proceeding  in  error. 
But  as  the  defendants  in  error  have  not  mov- 
ed to  affirm  on  the  ground  of  the  insufficien- 
cy of  the  record  to  authorize  a  review  of  the 
order  complained  of,  and  do  not  raise  that 
question,  a  dismissal  of  the  proceedings  in 
error  will  be  ordered,  and  without  prejudice.  ■ 

Dismissed. 

KIMBAUj,  J.,  ooncura 

BLUMB,  J.,  did  not  sit,  the  cause  having 
been  submitted  before  he  became  a  member  . 
of  the  court  <- 


(108  Kan.  S26) 

SWEET  et  al.  v.  HILL  et  al.    (No.  23137.) 
(Supreme  Ck>urt  of  Kansas.     April  9,  1921.) 

(SvTlaliu  hv  the  Court.) 

Limitation    of    actions    <S=>55  (8)— Action    for 
damages  for  taking   and  selling   land   under 
attachment  did  not  aocrue  until  attachment 
suit  was  finally  determined  In  favor  of  own- 
ers. 
An  action  was  commenced  against  nonresi- 
dent defendants  to  recover  on  a  promissory 
note.     Land  was  attached,  service  was  made 
by  publication,  and  a  default  judgment  was  en- 
tered, finding  the  amount  due  on  the  note  and 
ordering  the  attached  property  sold.    The  prop- 
erty was  sold,  and  was  conveyed  to  a  purchas- 
er whose  title  was  not  assailable.    Subsequent- 
ly, an  application  of  the  defendants  to  answer 
and  to  defend  was  allowed  and,  after  a  trial, 
judgment  was  rendered  in  their  favor.     They 
then  sued  the  plaintiffs  to  recover  the  value  of 
the  land.     Beld,  no  cause  of  action  for  dam- 
ages for  taking  and  selling  the  land  imder  at- 
tachiment  accrued,  and  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  attachment 
suit   was  finally  determined  in  favor  of  the 
defendants. 
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Appeal  from  Diatrlct  Gonrt,  ,  DougUui 
Oennty. 

Acttoa  hj  liOn  D.  Sveet  and  anotbor 
■galnat  Irving  HIU  and  another.  Judgment 
for  plaintiffs,  and  the  defendants  appeaL 
Affirmed.    . 

See,  also,  106  Kan.  681, 189  Pac.  881. 

U.  A.  Gorrlll  and  S.  D.  Bishop,  both  of 
Lawrence,  for  appellants. 

Panl  H.  Edgar  and  F.  8.  Jackson,  both  of 
TopAa,  for  appellees. 

BTJRCH,  J.  Hie  action  was  one  for  dam- 
ages for  taking  and  selling  real  estate  nnder 
attachment  The  plalntUIs  recovered  and 
the  defendants  appeal.  The  question  is 
whether  or  not  the  action  was  barred  by  the 
statute  of  limitations. 

The  attachment  suit  was  based  aa  a  prom- 
issory note.  The  defendants  were  nonresi- 
dents. The  attadmient  was  predicated  on 
that  fbct,  and  no  attachment  bond  was  re- 
quired. Service  was  made  by  publication, 
die  defendants  did  not  appear,  and  judgment 
was  taken  by  default  The  judgment  was 
neoessarlly  limited  to  finding  the  amount  due 
and  ordering  the  attached  proi>erty  sold. 
The  property  was  sold,  and  In  S^tember, 
1914,  a  SherUTs  deed  was  Issaed  to  a  pur- 
dbaaa  whose  title  was  not  controvertible^ 
In  April,  1915,  the  defendants  made  applica- 
tion to  have  the  judgment  opened,  and  for 
leave  to  def«id.  In  November,  1915,  the 
court  made  the  following  order: 

"The  appUcatioa  of  Sweet  et  aL  to  open  the 
judgment  heretofore  entered  and  made  la  now 
allowed,  and  aaid  applicants  are  now  permitted 
to  file  answers  in  this  caa»e  and  defend  here- 
to." 

In  July,  1918,  at  the  conclusion  of  a  trial, 
the  court  found  for  the  defendants  and  ren- 
dered judgment  in  their  favor  for  costs.  In 
May,  ldl9,  the  defendants  in  the  attachment 
suit  commenced  this  action  against  the  plain- 
tiffs in  the  attachment  suit  If  it  were  neces- 
sary to  get  the  judgment  in  the  attadmieut 
suit  out  of  the  way  before  this  action  could 
be  commenced,  this  action  was  commenced 
in  time;  otherwise  it  was  barred. 

nie  attachment  suit  was  based  on  a  stat- 
utory ground,  nonresldenoe,  which  could  not 
be  disputed,  and  the  attachment  proceedings 
were  regular.  That  a  cause  of  action  ex- 
isted was  adjudicated  by  the  default  judg- 
m^it  That  judgment  was  not  vacated  when 
the  present  plalntlfFIs  were  let  in  to  defend. 
Taylor  v.  Woodbury,  86  Kan.  236,  120  Pac. 
367.  It  stood  as  an  adjudication  which  jus- 
tified the  attachment  sale  until  the  defense 
toidered  by  the  answer  which  the  present 
plaintifla  were  permitted  to  file  was  .  sus- 
tained. If  an  Independent  actlmi  for  dam- 
ages for  abuse  of  process  had  been  institut- 
ed at  any  time  previous  to  July,  1918,  it 
would  bare  been  founded  on  a  oollaterml  at- 


taA  on  .the  judgment  The  court  had  jnrte- 
diction  to  mder  a  judgment  appropriating 
the  attadied  property.  The  judgment  which 
waa  lendored  was  as  conclusive  to  that  ex- 
tent as  any  other,  although'  rendered  on  de- 
fault of  appearance  and  answer  and  on  con- 
structive service;  and  It  fc^ows  that  the 
statute  of  limitations  was  tolled  during  the 
time  consumed  in  perfecting  the  cause  of  ac- 
tlmi. 

The  defendants  rdy  on  the  case  of  Flint 
y.  Dulany,  87  Kan.  832,  15  Pac.  208.  In 
that  case  a  tax  deed  holder  quieted  title  by 
means  of  a  default  judgment  i^dered  on 
publication  service,  and  sold  the  land.  The 
judgment  waa  vacated,  the  landowner  de- 
fended against  the  tax  deed  and  in  his  an- 
swer joined  a  cause  of  action  for  loss  of  his 
land.  A  demurrer  to  the  answer  was  Inter- 
posed, on  two  grounds;  first  that  causes  of 
action  were  Improperly  joined,  and,  seccmd, 
that  the  answer  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  defense. 
The  demurrer  was  overruled,  .and  this  court 
sustained  the  decision  of  the  district  court. 
In  discussing  the  general  demurrer,  the  opin- 
ion of  this  court  did  not  refer  to  the  portion 
of  the  answer  which  presented  the  cauae  of 
actl(«  for  damages.  Defenses  only  -were 
mentioned.  TIm  effect  of  the  default  judg- 
ment and  the  effect  of  the  order  permitting 
the  d^endant  to  answer  were  not  discussed. 
Several  times  It  was  said  the  default  judg- 
ment was  vacated.  Counsel  did  not  raise 
the  specific  question  that  no  cause  of  action 
for  damages  existed  when  the  answer  was 
filed,  the  court  did  not  consider  or  decide 
that  question  and  the  decision  turned  on 
whether  the  cause  of  action  for  damages 
coufd  be  joined  with  the  defeases  to  the  tax. 
deed.  The  result  is  the  decision  throws  no 
light  on  the  present  controversy. 

Ordinarily  it  is  not  necessary  to  dday  ac- 
tl<»  for  damages  for  wrongful  attachment 
until  determination  of  the  action  in  which 
the  attachment  was  Issued.  McLaughlin  v. 
Davis,  14  Kan.  168;  Kerr  r.  Beece,  27  Kan. 
469.  In  this  Instance  the  situation  wae 
somewhat  peculiar.  There  was  nothing  in- 
volved tn  the  proceedings  following  (^ening 
of  the  default  judgment  except  the  attached 
property.  .  No  valid  personal  judgment  could 
be  rendered  on  constructive  service,  and  the 
judgment  whch  was  rendered  did  nothing 
but  appropriate  the  attached  property.  The 
case  stood,  therefore,  as  the  ordinary  ont> 
in  which  action  for  damages  for  wrongful 
attachment  cannot  be  prosecuted  until  the 
attachment  is  set  aside  and  the  only  method 
of  defeating  the  attachment  was  by  defeet- 
ing  the  cause  ctf  action  on  which  the  suit 
was  founded.  This  being  true,  the  actlop 
was  commenced  In  time. 

The  judgment  of  the  diatrlct  court  Is  af- 
firmed. 

All  the  Justices  concurrlns. 
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SKINNER  V.  MITCHELL,  Coaity  Trtuanr, 
tt  al. 

STATE  ax  ral.  ARMSTRONG,  CO.  Atty.,  v. 
TROUTMAN,  Sheriff. 

(Nos.   23838,   23843.) 

(Sapram*  Ooort  of  Kantaa.    ApiU  28,  1821.) 


(BglMfu  >y  tta  OowrtJ 

1.  Maadamus  «=>I72— Caart  la  taxpayara'  aalt 
to  oompal  iMuaaoa  of  tax  reoelpta  held  with- 
oat  power  to  eajola  sheriff  from  oolleotlag  tax 
warraata  agalaat  plaiatiffs,  where  ha  was  aot 
Joiaed. 

Ao  action  in  mandamns  was  broofht  hy  taz- 
payera  to  compel  the  countj  treaaorer  to  issue 
and  the  connty  derk  to  conntersign  receipta 
for  certain  taxes.  The  aHernatiTe  writ  was 
allowed,  and  the  eonrt,  npon  learning  that  the 
sheriff  held  tax  warrants  asainst  some  of  the 
plaintiSa,  leaned  an  order  reatraining  him  from 
serving  or  collecting  the  warrants.  The  sher- 
iff not  being  a  party  to  the  action,  it  is  held 
that  tiie  court  was  without  power  to  make  an 
order,  enjoining  him  from  performing  the  da- 
tics  of  Ua  office. 

2.  Partiaa  9=3 10— Taxpayer  may  see  for  him- 
aalf  aad  others  to  compel  Issuance  of  tax 
receipts,  although  claims  are  dlstlaot. 

The  provisions  of  Code  Civ.  Proc.  {  37  (Oen. 
St  1915,  f  6027)  that  when  the  action  is  one 
of  common  or  general  interest  to  many  persons, 
or  when  the  parties  are  very  nnmerons  and  it 
may  be  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sne  for  the  benefit 
of  all,  are  held  to  apply  to  a  situation  where  a 
aingle  taxpayer,  in  an  action  to  compel  the  is- 
suance of  a  tax  receipt,  sues  for  himself  and 
on  behalf  of  874  other  taxpayers  similarly  ag- 
grieved, claiming  that  all  bad  paid  their  taxea 
to  a  bank,  which  was  a  county  depository,  and 
that  the  money  had  been  accepted  and  received 
by  the  treasurer  in  payment  of  such  taxes— for 
the  reason  that  (notwithstanding  the  Individual 
daims  were  not  only  legally  separate,  but 
separate  in  time  and  each  arose  from  an  en- 
tirely distinct  transaction)  there  was  a  com- 
munity of  Interest  among  all  the  daimanta  in 
tiie  question  at  issue  and' in  the  remedy. 

S.  Maadaaaa  «=>I60(4)— Plaadlaga  la  prooead- 

Ibb  to  compel  oouaty  traasarar  to  Issue  tax 

receipts  held  msra  ooaolasions  reqalrlng  ma- 

tloB   to   quash  alteraatlve  writ  to  ba  ana- 

talaod. 

On  December  17, 1920,  the  plaintiffs  paid  to 

a  realty  company  at  Coffeyville,  as  their  agent, 

the  amount  of  their  individual  taxea,  together 

with  a  smali  commission,  to  the  agent.     On 

December  20  the  realty  company  deposited  in 

the  People's  State  Bank  at  Coffeyville,  which 

had  been  deaignated  aa  a  county  depoaitory, 

the  money  paid  by  the  plaintiffa,  and  the  bank 

delivered  to  the  realty  company  depoait  slips 

crediting  the  county  treasurer  with  Uie  money. 

On  December  21,  the  realty  company  aent  to 

the  eonn^  treaaurer  the  bunch  of  deposit  slips 

and  memoranda  showing  the  amount  paid  to  the 

bank  by  each  taxpayer.    On  January  17  foUow- 

ing,  the  eonntr  treaaurer,  without  iaaniiig  any 


SKINNER  y.  MITCHELL 

(in  p.) 

tax  receipta  to  the  plaintiffs,  made  a  sight 
draft  on  the  bank  at  Coffeyville  for  the  full 
amount  of  the  deposits.  Payment  was  refused, 
and  the  bank  closed  ita  doora.  On  a  motion  to 
quash  the  alternative  writ,  directing  the  is- 
suance of  tax  receipta  to  the  plaintiffs,  it  is 
Aeld  that  statementa  in  the  pleading,  to  the  ef- 
fect that  actual  caah  was  paid  and  delivered 
to  the  county  treasurer  when  the  money  was 
placed  in  the  bank  to  his  credit,  and  that  such 
deposit  waa  accepted  by  liim  and  thereby  was 
recognised,  treated,  taken  over,  and  charged  as 
a  public  fund  by  the  eonn^  treaaurer,  as  well 
aa  by  the  board  of  county  commissioners  and 
county  clerk,  are  mere  conclusions  of  the 
pleader,  and  not  statements  of  fact;   and,  fur- 


ther, ketd  that  the  motion  to  quaah  should  have 
been  anatamed. 

No.  23538: 

Appeal  from  District  Conrt,  Montgomery 
Cotinty. 

Application  for  mandamoa  by  Frank  N. 
Skinner  for  himself  and  others  against 
Charlea  A.  Mitrliell,  as  County  Treasurer, 
and  another,  and  original  proceeding  In  Su- 
preme Court  In  mandamus  by  the  State,  on 
the  relation  of  Alfred  O.  Armstrong  aa 
County  Attorney,  against  W.  F.  Trontman, 
as  Sheriff.  From  an  order  in  the  first  action 
overruling  a  motion  to  quash  the  alternative 
writ,  defendants  appeaL  Judgment  In  first 
action  reversed,  and  cause  remanded,  with 
directions.  Peremptory  writ  granted  in  sec- 
ond actl(BL 

No.  23538: 

Chester  Stevens,  A.  O.  Armstrong,  and  J. 
B.  Tomllnson,  all  of  Independence,  and  D. 
W.  Stewart,  of  Topeka,  for  appellants. 

W.  B.  Keith,  H.  McGugln,  and  Chas. 
Bncher,  all  of  Coffeyville,  for  appellee. 

No.  23543: 

Alfred  G.  Armstrong  and  Chester  Stevoia, 
both  of  Independence,  Kan.,  for  plaintiff. 

POBTBR,  J.  These  actions  are  in  manda- 
mns. One  comes  to  the  court  by  appeal  from 
an  order  of  the  district  court  of  Montgomery 
county  overruling  a  motion  to  quash  the  al- 
ternative writ,  and  an  appeal  In  the  same 
cause  by  the  sheriff  from  an  order  against 
him.  The  other  is  an  original  proceeding  by 
the  state,  on  the  relation  of  the  county  at- 
torney, to  compel  the  sheriff  of  Montgomery 
county  to  proceed  with  the  collection  of  cer- 
tain tax  warrants  placed  in  Ills  hands  by  the 
county  treasurer. 

When  the  appeal  in  the  first  case  waa  lodg- 
ed in  this  court,  the  county  treasurer  and 
county  derk  were  granted  an  order  staying 
proceedings  against  them,  and  an  order  by 
which  the  district  court  enjoined  W.  F. 
Troutman,  aheriff  of  Montgomery  county, 
from  aerving  and  collecting  certain  tax  war* 
ranta,  ahd  from  which  the  sheriff  appealed. 
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▼ere  suspended  untU  tbe  further  order  of 
this  court. 

The  Utlgation  began  with  the  filing  of  a 
suit  in  the  district  court  by  Frank  N.  Skin- 
ner, for  himself  and  on  behalf  of  874  other 
taxpayers  similarly  situated  and  aggrieved, 
in  which  the  defendants  were  CSiarlea  A. 
Mitchell,  county  treasurer,  and  Elmer  Joyce, 
county  clerk  of  Montgomery  county.  The 
alternative  writ  alleged  that  plaintifTs,  who 
are  resident  property  owners  and  taxpayers 
In  the  city  of  CofifeyvUle,  Montgomery  coun- 
ty, have  been  refused  the  proper  credit  and 
official  receipt  of  the  county  treasurer  for 
taxes  paid  by  them  for  the  year  1920;  that 
tbe  People's  State  Bank  of  Cofleyville  Was 
one  of  the  county  depositories  duly  designat- 
ed by  the  board  of  county  commissioners,  and 
received  from  time  to  time,  allowing  interest 
thereon,  public  moneys,  and  gave  to  tbe  coun- 
ty credit  therefor,  which  credit  Charles  A. 
Mitchell  accepted  and  appropriated  as  coun- 
ty treasurer;  that  It  became  his  duty  to 
charge  the  depository  bank  with  all  public 
moneys  deposited  therein  by  the  county 
treasurer  "or  otherwise  received  by  and 
ccming  into  its  possession  for  and  to  the 
credit  of  such  county  treasurer,"  and  that  on 
or  about  January  17,  1921,  tbe  defendant 
Joyce,  as  county  clerk,  credited  the  defend- 
ant Mitchell,  as  county  treasurer,  with  all 
tbe  moneys  then  and  at  that  time  in  such  de- 
pository bank  to  the  credit  of  the  county 
treasurer,  which  included  the  moneys  there- 
tofore deposited  by  the  plaintifTs  to  the  use 
and  credit  of  the  county  treasurer. 

The  manner  in  which  Shrank  N.  Skinner 
paid  his  taxes  (which  it  Is  asserted  is  the 
same  way  in  which  the  other  plaintiffs  paid 
theirs)  is  described  in  substance  as  follows: 

"The  Weaver  Realty  Company  of  CotEeyville 
is  a  copartnership.  On  December  17,  1920, 
Frank  N.  SUnner  paid  to  the  realty  company, 
as  his  agent,  (6&.07  which  was  tbe  amount  of 
thct  first  half  of  his  taxes.  He  also  paid  the 
realty  company  twenty-eight  cents  as  a  com- 
misBion  for  its  services.  In  evidence  of  the 
payment  the  Weaver  Realty  Company  deliv- 
ered to  plaintiff  their  receipt  as  follows: 

"Offlc*  of  the  Weaver  Realty  Company. 
"F.  B.  Qaverlck.  Ben  L.  Jonee. 

"Coffeyvllle,  Kansas,  12— IT— U20.    No.  1294. 

Received  ot  Frank  N.  Skinner ttSM 

In  tall  ot  iBt  H  taxes  for  1920,  on  tbe  follow- 
ing described  property  In  Montgomery  Coun- 
ty: 

L.  13,  B.  1,  Osbom's  Fourth  Add. |58.eS 

Per  CoffeyTlUe,  Kansas 6.4S 

KS.07 


t65JS 

"F.  H.  Weaver  Realty  Co.. 

"By  F.  E.  Gaverlclt," 

On  December  20,  1920,  the  realty  company 
deposited  in  the  People's  State  Bank  of  Cof- 
feyvllle  the  sum  of  $65.07  to  the  credit  of 
tbe  defendant  Oiarles  A.  Mitchell,  aa  county 


treasurer,  and  in  evidence  of  such  d^osit 
the  bank  delivered  to  the  realty  company  its 
credit  slip  crediting  the  county  treasurer 
with  such  deposit.  The  petlti(»i  contains  the 
following: 

"And  which  credit  slip  was  in  tarn  promptly 
delivered  by  said  realty  company  to  said  county 
treasnrer  and  by  him  accepted  and  the  deposit 
thereby  represented  was  regularly  charged  to 
said  bank,  was  recognized,  treated  and  taken 
over  and  appropriated  as  a  public  fund  by 
said  county  treasnrer  as  well  as  by  the  board 
of  _  county  commissioners  and  county  clerk  of 
said  county— all  with  the  approval,  knowledge, 
and  consent  of  said  bank." 

The  plaintiffs  allege  that  the  money  paid 
by  them  through  this  agency  became  public 
money,  and,  having  been  credited  to  the 
county  treasurer,  it  became  his  duty  to  issue 
a  treasurer's  receipt  therefor,  countersigned 
by  the  county  clerk,  and  that  on  demand  the 
defendants  refused  to  Issue  such  receipts.  It 
is  alleged  that  the  defendant,  as  county 
treasurer,  threatened  and  was  about  to  place 
tax  warrants  in  the  hands  of  the  sheriff  for 
execution. 

The  district  court  overruled  the  motion  to 
quash  the  writ  At  the  same  time  the  court 
sent  for  the  sheriff,  and,  upon  his  admitting 
that  among  the  tax  warrants  turned  over  to 
him  by  the  county  treasurer  were  several 
which  were  against  some  of  the  874  persons 
referred  to  as  plaintiffs,  the  court  issued  an 
order,  enjoining  him  from  levying  the  war- 
rants or  enforcing  collection. 

[1J  1.  The  sheriff's  appeal  presents  the 
question  whether  the  trial  court  had  author- 
ity to  issue  the  order  against  him.  The 
sheriff  was  not  a  party  to  the  action  against 
the  treasurer,  and  the  court  possessed  no 
power  to  make  any  order  oijoinlng  him  from 
performing  the  duties  of  his  oflJce.  The  mo- 
ment the  tax  warrants  came  into  his  hands, 
the  statutory  duty  rested  uprai  the  sheriff  to 
collect  them.  Failure  to  perform  would  rea- 
der him  liable  upon  his  official  bond.  Not 
being  a  party  to  the  action  between  the 
plaintiffs  and  the  county  treasurer,  he  was 
in  no  respect  concerned  with  the  questions 
there  involved.  These,  in  short,  are  the  rea- 
sons why  the  order  was  suspended  which  en- 
Joined  ttie  sheriff  from  performing  his  offi- 
cial duties. 

[2]  2.  One  of  the  grounds  for  the  motion 
to  quash  the  altemattve  writ  Issued  against 
the  county  treasurer  is  that  there  is  a  mis- 
Joinder  of  parties.  It  is  contended  that  the 
plaintiff  Skinner  has  no  right  to  maintain 
an  action  on  behalf  of  other  taxpayers,  in- 
volving in  each  Instance  a  separate  transac- 
tion and  for  a  different  payment  of  money. 
It  can  hardly  be  said  that  there  is  no  com- 
munity of  Interest  in  the  plaintiffs. 

The  (3ode  provides  that  when  the  aetion  is 
one  of  common  or  general  interest  to  many 
persona,  or  when  the  parties  are  very  numer- 
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oas  and  It  may  be  impracticable  to  bring 
them  all  before  the  court;  one  or  more  may 
gne  for  the  benefit  of  alL  OItU  Ck>de,  |  87; 
Gen.  Stats.  1016,  |  6927. 

Mr.  Pomeroy,  referring  to  the  general  theo- 
ry of  the  Jurisdiction  which  prevailed  at  an 
early  period  says: 

"^rhia  «arly  theory  has,  however,  long  been 
abandoned.  The  jnrisdiction,  baaed  npon  the 
preyention  of  a  multiplicity  of  suita,  has  long 
been  extended  to  other  cases  of  the  third  and 
fourth  classes,  which  are  not  technically  'bills 
of  peace,'  but  'are  analogous  to'  or  'within  the 
principle  of  auch  bills.  Under  the  greatest 
diversity  of  drcnmstances,  and  the  greatest 
variety  of  claims  arising  from  nnaathorized 
public  acts,  private  tortious  acta,  invasion  of 
property  rights,  violation  of  contract  obliga- 
tions,  and  notwithstanding  the  positive  denials 
by  some  American  courts,  the  weight  of  au- 
thority is  simply  overwhelming  that  the  juris- 
dietion  may  and  should  be  exercised,  either  on 
behalf  of  a  numerous  body  of  separate  claim- 
ants against  a  single  party,  or  on  behalf  of  a 
single  party  against  such  a  numerous  body,  al- 
though there  is  no  'common  title,'  nor  'com- 
munity of  right'  or  of  Interest  in  the  subject- 
matter,'  among  these  individuals,  but  where 
there  is  and  because  there  is  merely  a  com- 
munity of  interest  among  them  in  the  questions 
of  law  and  fact  involved  in  the  general  con- 
troversy, or  in  the  kind  and  form  of  relief 
demands!  and  obtained  by  or  against  each  in- 
dividnal  member  of  the  nnmerous  body.  In  a 
majority  of  the  decided  cases,  this  communis 
of  interest  in  the  questions  at  issue  and  in  the 
kind  of  relief  sought  has  originated  from  the 
fact  that  the  separate  claims  of  all  the  in- 
dividuals composing  the  body  arose  by  means 
of  the  same  unauthorized,  unlawful,  or  illegal 
act  or  proceeding.  Even  this  external  feature 
of  unity,  however,  has  not  always  existed,  and 
is  not  deemed  essential.  Courts  of  the  highest 
standing  and  ability  have  repeatedly  interfered 
and  ezerdsed  this  jurisdiction,  where  the  in- 
dividual daims  were  not  only  legally  separate, 
but  were  separate  in  time,  and  each  arose  from 
an  entirely  separate  and  distinct  transaction, 
simply  because  there  was  a  community  of  In- 
terest among  all  the  claimants  in  the  question 
at  issue  and  in  the  remedy."  1  Pom.  Eq. 
Jur.  (4th  Ed.)  i  209. 

TblB  text  has  been  quoted  with  approval 
In  a  multitude  of  cases.  Lockwood  County 
v.  Lawrence,  77  Me.  297,  309,  52  Am.  Kep. 
763;  Ooldfield  Consolidated  Mines  Co.  v. 
Richardson  (C.  C.)  194  Fed.  198;  Watson  v. 
Huntington,  215  Fed.  472,  131  C.  O.  A,  620; 
Cloyes  T.  Middlebury  Electric  Co.,  80  Vt  109, 
66  Aa  1039,  11  L.  R.  A.  (N.  S.)  603. 

In  answer  to  the  objection  often  urged  that 
because  each  claim  is  entirely  distinct  from 
that  of  all  the  others  and  a  decision  as  to 
one  or  more  could  not  in  any  manner  dispose 
of  the  rights  or  demands  of  the  others,  Mr. 
Pomeroy  says: 

"The  sole  and  sufficient  answer  to  the  ob- 
jection is  found  in  tbe  actual  facts.  The  ju- 
risdiction has  been  exercised  in  a  great  variety 
of  cases  where  the  individual  daimanta  were 
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completely  separate  and  distinct,  and  the  only 
communi^  of  interest  among  them  was  in  the 
question  at  issue,  and  perhaps  in  the  kind  of 
relief,  and  the  single  decree  has  without  any 
difficulty  settled  the  entire  controversy  and  de- 
termined the  separate  rights  and  obligations 
of  each  individual  daimant."  1  Pom.  Eq.  Jur., 
supra. 

In  the  present  case  tbe  community  of  inter- 
est lies  in  the  legal  questions  Involved,  the 
similarity  of  the  situation  of  the  several  tax- 
payers, and  in  the  fact  that  the  character  of 
relief  sought  would  be  applicable  to  alt  The 
case  is  one  falling  within  the  Code  provision, 
and  there  was  no  misjoinder. 

[3]  3.  At  the  oral  presentation  a  number 
of  facts  were  conceded  which,  although  not 
stated  in  the  alternatiye  writ,  it  la  deemed 
necessary  to  mention  In  order  to  explain 
how  the  controversy  arises.  The  last  of  the 
payments  by  the  several  plaintiffs  waa.  made 
on  December  20,  when  the  books  of  the  couuty 
treasurer  dosed.  On  December  21,  the  realty 
company  sent  to  the  county  treasurer  a  pack- 
age or  bunch  of  deposit  slips  issued  by  the 
bank  for  the  payments  made  by  the  875  tax- 
payers. The  total  amount  was  in  excesa  of 
$52,000.  Doubtless  because  of  the  usual  con- 
gestion of  business  after  December  20  in  the 
county  treasiurer's  office  this  bunch  of  de- 
posit slips  and  memoranda  was  not  reached 
by  the  treasurer  until  January  17.  Oa  that 
date,  and  without  issuing  any  tax  receipts 
to  the  plaintiffs,  the  treasurer  made  a  sight 
draft  on  the  People's  State  Bank  of  Coffey- 
vlUe  for  the  full  amount  of  tbe  deposits. 
When  the  draft  reached  the  bank  payment 
was  refused;  the  bank  was  insolvent,  and 
immediately  closed  Its  doors. 

Aside  from  the  amount  of  money  Involved 
and  the  large  number  of  persons  affected,  the 
case  presents  a  question  of  much  public  Im- 
portance. It  is  well  known  that  In  a  few 
other  counties  of  the  state,  similar  plans  have 
been  put  in  practice  by  which  taxpayers  resid- 
ing in  towns  or  cities  distant  from  the  county 
seat  have  been  permitted  to  pay  their  taxes 
through  a  bank  or  other  agency  and  avoid 
the  inconvenience  and  the  usual  delays  inci- 
dent to  the  payment  of  taxes  directly  to  tbe 
county  treasurer.  Tlie  only  time  such  prac- 
tice or  custom  has  been  called  to  the  attention 
of  the  court  was  in  tbe  case  of  Holt  v.  Hall, 
108  Kan.  63,  193  Pac.  1068,  and  that  case  did 
not  Involve  the  validity  of  such  payments. 
The  defendants,  who  were  agents  of  certain 
taxpayers,  had  obtained  from  the  county 
treasurer  more  tax  receipts  than  they  had 
paid  for,  and  he  sued  to  recover  payment. 
In  the  opinion  it  was  said: 

"Plaintiff  carried  the  amount  as  a  cash  item 
on  his  personal  responsibility  for  some  time, 
expecting  payment.  [He  then],  as  he  was  bound 
to  do  unless  he  chose  to  treat  the  receipts  as 
inadvertentiy  issued  and  to  recall  them  for  can- 
cellation,  made  good  the  amount  to  the  county 
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trtuary  oat  of  Ms .  own  pocket,  and  bronght 
tUa  action,  in  his  private  capad^."  106  Kan. 
68,  198  Pac  1068. 

It  was  hdd  that  the  evidence  was  anffl- 
dent  to  sustain  a  Judgment  in  his  favor 
(which  was  the  only  question  presented),  but 
it  was  said  In  the  opinion : 

"That  the  cnstom  of  isanlng  receipts  *in 
bunches'  to  tmeted  persons  who  sent,  or  who 
were  later  to  aend,  their  checlts  therefor,  In- 
stead of  requiring  spot  cash.  United  States 
carrency,  was  not  aathorized  by  law,  is  no  de- 
fense to  this  action."  108  Kan.  61,  193  Pac. 
1068. 

TtM  aTcrment  in  the  pleading  that  actnal 
cash  was  paid  and  delivered  to  the  county 
treasnrer  when  the  money  was  placed  in  the 
bank  to  the  credit  of  the  county  treasurer, 
and  that  such  deposit  was  accepted  by  the 
treasnrer,  must  be  regarded  as  a  mere  con- 
dnslon.  and  not  as  a  statement  of  fact  The 
statenmit  that  the  deposit  thereby  repre- 
sented was  regularly  diarged  to  the  bank, 
was  recognized,  treated,  taken  over,  and 
diarged  as  a  public  fund  by  the  connty  treas- 
nrer as  well  as  by  the  board  of  county  com- 
missioners and  connty  clerk,  is  also  nothing 
more  than  a  conclusion  of  the  pleader. 

The  statement  that  the  bank  at  Coffeyvllle 
had  been  designated  as  one  of  the  deposi- 
tories of  the  county's  funds  adds  nothing  to 
the  plalntUIi^  right  to  maintain  the  action. 
It  seems  to  be  conceded  that  the  order  desig- 
nating It  one  of  the  depositories  limited  the 
amonnt  which  the  treasnrer  was  authorized 
to  deposit  there  to  a  sum  less  than  one  half 
of  the  amount  deposited  by  the  realty  com- 
pany for  plaintiffs'  taxes.  However  that  may 
be,  no  person  had  any  right  to  deposit  money 
in  that  bank  to  the  credit  of  the  treasurer, 
except  the  treasurer  himself,  it  could  be  a 
lawful  depository  without  deposits.  It  could 
not  become  an  actual  depository  until  money 
bdonglng  to  the  county  was  placed  there  on 
deposit  by  the  treasurer. 

The  treasurer  Is  a  mere  ministerial  officer. 
The  statute  provides  that — 

It  shall  be  his  dnty  to  "receive  all  moneys  be- 
longing to  the  county,  from  whatsoever  aource 
they  may  be  derived,  and  all  other  moneys 
which  are  by  law  directed  to  be  paid  to  him." 
Oen.  Stats.  1915. 1  2764. 

He  Is  required  to  keep  a  Just  and  true 
account  of  receipts  and  expenditures  of  all 
money  which  shall  come  Into  his  hands  by 
virtue  of  his  office.  In  books  to  be  kept  by 
him  for  that  purpose,  which  shall  be  open  at 
all  times  for  the  inspection  of  tlie  board  of 
county  commissioners  or  any  member  there- 
of and  all  county  and  state  officers.  Section 
2766. 

Section  2776  provides: 

"That  where  any  draft  or  die<&  remitted  to 
any  county  tieasorer  sliall  not  b«  paid  «n  pres- 
•ntatioa,  any  tax  receipt  issued  to  any  such 


person  shall  be  forthwith  canceled  by  the  coun- 
ty treasnrer  on  his  books  noting  on  his  rec- 
ords that  such  receipt  Is  canceled  for  nonpay- 
ment of  the  check  or  draft  sent  in  payment 
thereof." 

Section  2788  provides  for  connty  deposi- 
tories, but  expressly  declares  that  the  county 
treasurer  shall  deposit  dally  all  moneys  of 
whatsoever  kind  that  shall  come  Into  his 
possession  by  virtue  of  his  office  as  sndi 
county  treasurer,  in  his  name  as  such  treas- 
nrer in  one  or  more  responsible  banks  located 
in  the  county  and  designated  by  the  board  of 
connty  commissioners  as  county  depositories. 

When  making  up  his  deposits  for  the  bank 
the  coimty  treasurer,  is  required  to  make 
duplicate  tldcets  for  such  deposits  and  file 
the  same  with  the  county  clerk.  8ectl<» 
2789.  And  it  becomes  the  duty  of  the  county 
clerk  to  charge  the  bank  designated  as  the 
depositary  with  all  public  money  deposited 
by  the  treasurer.    Section  2790. 

There  Is  a  prorislon  that  all  tax  receipts 
shall  be  countersigned  by  the  derk  before  the 
same  are  delivered  to  the  person  entitled  to 
the  same,  and  the  derk  shall  charge  the 
amount  thereof  to  the  treasurer.  Section 
2794.  The  violation  of  this  provision  of  the 
act  by  dther  the  treasurer  or  the  derk  Is 
declared  to  be  a  misdemeanor  punishable  by 
a  fine  not  exceeding  (600  and  removal  from 
office.    Section  2796w 

Section  11394  provides  that  when  the  treas- 
nrer receives  any  taxes  he  must  give  a 
receipt  therefor.  The  taxes  are  payable  In 
money,  except  where  there  Is  some  express 
provision  for  the  payment  in  Interest  coupons 
on  b(»ids,  or  bonds  and  warrants  In  i^edfic 
cases.    Section  11S96. 

The  plaintiffs  say  in  their  brief: 

"Ws  do  not  dalm  that  the  deposit  dips  were 
some  sort  of  bill  or  negotiable  instrument  or 
that  the  giving  of  the  slips  to  the  treasurer 
was  the  act  of  payment  Ws  daim  that  the 
slips  were  on^  svidence  of  payment;  that  the 
real  act  of  payment  was  the  placing  of  the 
money  in  the  bank  to  liis  credit,  and  there 
subject  to  Ids  check  and  order,  and  to  no  other 
person's  order  or  demand;  that  the  acceptance 
and  retention  of  the  slips  by  the  treasurer  for 
at  least  SO  days,  and  some  of  them  for  as  long 
as  63  days,  and  nntU  the  bank  was  dosed,  to- 
gether with  the  fact  that  he  and  the  county 
clerk  were  treating  and  crediting  the  deposit 
as  a  public  fnnd,  is  s  final  and  eomplete  ac- 
ceptance of  the  payment" 

Tbe  prlndples  of  law  npon  whld>  this 
daim  Is  predicated  are  sovnd,  and  have  re- 
ed ved  the  fullest  sanction  of  courts  when  ap- 
plied to  controversies  arising  between  Individ- 
uals, bnt  in  controversies  arising  between 
Individuals  and  the  public  these  prlndples 
have  no  room  for  an>Ucation.  All  money 
from  the  payment  of  taxes  la  public  moniey, 
and  belongs  to  tlie  coiuty.  The  powers  and 
duties  of  the  county  treasurer  and  ooonty 
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derk  In  napect  to  pobllc  moB^  and  tlie 
pBTment  of  tazea  are  defined  by  statntea, 
and  tbe  county  will  not  be  estoKied  by  a 
mlaintetpietation  of  tbe  atatutes  by  either 
officer.  l%e  county  cannot  be  estopped  by 
any  unautborised  act  of  tbe  treaaurer  or 
derk  In  respect  to  iKibllc  money.  Hooper  t. 
Nation,  78  Kan.  198,  206,  206,  96  Paa  77. 
See,  also.  In  re  Moadey's  Estate,  100  Kan. 
486,  164  Pac.  1073,  holding  that  the  approval 
by  the  probate  court  of  tbe  final  account  of 
an  executor  before  the  inheritance  tax 
against  the  estate  was  paid  was  not  binding 
on  the  state.  The  opinion  quotes  with  up- 
proval  the  following  from  Fettle  t.  Brown 
«t  aJL,  67  ni.  435: 

It  is  a  familiar  doctrine  that  the  state  is 
not  embraced  within  the  statnte  of  limitations, 
onless  specially  named,  and  by  analogy  would 
not  fall  within  the  doctrine  of  estoppel.  Its 
rights,  reTennes  and  property  would  be  at  fear- 
fnl  hazard,  should  this  doctrine  be  applicable  to 
a  state.  A  great  and  oyershadowing  public  pol- 
icy of  preserring  these  rights,  revenues  and 
PY>perty  from  injury  and  loss  by  the  negligence 
of  public  officers  forbids  the  application  of  the 
doctrine.  If  it  can  be  applied  fat  this  ease, 
where  a  comparatiTely  small  amount  is  in- 
ToWed,  it  most  be  spplied  where  miUions  are 
hiTolTed,  thus  threatening  the  very  existence 
of  the  goTemment  The  doctrine  is  well  set- 
tied  that  no  laches  can  be  imputed  to  the  gov- 
cmment,  and  by  the  same  reasoning  which  ez- 
enses  it  from  laches,  and  on  tbe  same  grounds, 
U  sboald  not  be  aifected  by  the  negligence  or 
eren  willfnlness  of  any  one  of  its  officials. 
Page  438."    100  Kan.  498,  164  Pac  1074. 

Authorltlea  dted  by  tbe  plalntUTa,  to  the 
effect  that,  where  the  holder  of  a  dieck  or 
other  genuine  instrument  representing  a  fixed 
sum  delivers  it  to  a  bank  and  receives  an 
unqualified  credit  as  for  a  definite  sum  of 
money,  tbe  transaction  is  equivalent  to  an 
actual  deposit  of  so  much  cash  as  of  the  date 
of  the  credit  (National  Bank  v.  Burkhardt, 
100  U.  S.  686,  25  U  Ed.  766),  and  autboriUes, 
that,  where^  under  these  circumstances  a 
bank  falls  the  next  day,  the  plalntlOTs,  having 
received  credit  by  drawing  for  the  deposit, 
could  not  demand  the  Identical  checks  as 
their  property,  rest  upon  principles  of  law 
opmi  which  the  plaintiffs  In  the  present  case 
cannot  rely  because  the  defendanta  are  pub- 
lic officials. 

The  difference  between  the  principles  of 
law  wiil«di  apply  to  transactions  between 
individuals  and  the  county  treasurer  in  this 
case  la  recognized  in  the  case  of  Barnard  v. 
Mercer,  64  Kan.  630,  88  Pac.  182.  The  de- 
fmdant  who  was  the  county  treasurer  re- 
ceived a  draft  In  payment  of  taxes  sent  for 
that  purpose.  The  dedslon  was  rendered 
prior  to  the  enactment  of  the  statute  requir- 
ing the  treasurer  to  note  on  his  books  the 
cancellation  ot  a  tax  receipt  on  account  of 
nonpayment  of  a  check  or  draft  received  in 
payment  tbareoC   Nevertheless  the  court  held 
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that  taxes  can  only  be  paid  In  money  unless 
the  law  spedflcally  authorizes  the  treasurer 
to  reodve  scMnethlng  else  (Jndd  v.  Driver,  1 
Kan.  46<0,  and  that  a  chedc  or  draft  given 
to  a  cdlector  for  the  payment  of  taxea  does 
not  dlsdiarge  the  tax,  unless  the  check  or 
draft  be  in  fact  paid  (Houghton  v.  City  of 
Boston,  159  Mass.  1S8,  84  N.  B.  »S;  mack. 
Tax  Tit.  i  60).    In  tbe  opinion  it  was  said : 

"Under  the  authorities,  the  actual  accept- 
ance by  the  treasurer  of  a  draft  in  payment 
of  the  taxes  would  not  bind  the  public,  if  the 
draft  afterwards  proved  to  be  wortliiess.  The 
reason  is  that  the  treasurer  is  absolutely  with- 
out power  to  disdiarge  the  rights  of  the  public 
to  ^e  payment  of  tiie  tax  for  anything  else 
than  money,  or  such  warrants  or  public  securi- 
ties as  the  law  spedfieally  authorizes  him  to 
receive." 

"The  main  difficulty  in  this  case  probably 
arises  from  the  fact  that  the  treasurer  held 
the  draft  so  long  that,  if  tbe  transaction  had 
been  between  individuals,  the  loss  occasioned  by 
the  faUure  of  the  Lincoln  bank  would  have 
fallen  on  him;  but  neither  the  taxpayer  alone, 
nor  with  the  aid  of  the  treasurer,  can  impose 
on  the  public  the  risks  incident  to  private 
commercial  paper."  54  Kan.  632,  633,  38  Pac. 
183,  184. 

In  theVq;>lnIon  In  that  case  there  are  ex- 
presslcms  indicating  that  it  would  be  suf- 
ficient to  bind  the  public  if  tbe  money  ac- 
tually finds  Its  way  Into  a  county  depository 
to  the  credit  of  the  defendant  as  county 
treasurer.  That  question,  however,  was  not 
involved  In  the  case,  and  the  remarks 
were  made  merely  by  way  of  Illustration, 
and,  fbr  reasons  already  suggested,  are  not 
a  correct  statement  of  the  law. 

In  27  A.  ft  E.  Bnc.  of  Law,  it  Is  said: 

"The  payment  or  tender  of  taxes  must  be  ab- 
solute and  unconditional.  The  taxpayer  and 
the  collector  can  make  no  arrangement  whereby 
tbe  taxpayer  is  discharged  from  liability  for 
his  taxes  by  snjrthing  except  the  absolute  pay- 
ment of  them.  In  some  states,  however,  the 
collector  is  permitted  to  satisfy  tbe  tax  by 
payment  to  tbe  treasurer  and  to  enforce  his 
claim  for  the  payment  so  made  against  the  per- 
son taxable."    Page  750. 

"Tbe  receipt  of  a  cbeck,  draft,  or  note,  the 
marking  of  the  taxes  paid  on  the  books,  and  ' 
the  delivering  of  a  receipt,  will  not  constitute 
payment,  nor  condnde  the  public  in  a  contro- 
versy between  the  taxpayer  and  the  authorities. 
The  check  or  draft  given  to  a  collector  as  pay- 
ment does  not  discharge  the  lien  unless  sudi 
instrument  be  in  fact  paid."    Page  751. 

In  26  B.  a  L.  (Tit.  "TaxatloDi,"  f  33^  876, 
It  la  said: 

"A  check  Is  not  payment  ot  a  tax,  nntU  tiie 
check  is  psld,  even  if  received  by  the  collec- 
tor as  payment,  and  if  the  collector  neglects 
to  present  the  check  for  payment  for  several 
days  and  in  the  meantime  the  bank  on  which 
it  was  drawn  becomes  insolvent,  the  tax  may 
still  be  collected  from  the  taxpayer"  (dting 
Koones  v.  District  of  Columbis,  4  Madcey 
[D.  0.1  888,  64  Am.  Bsp.  278). 
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The  public  Is  not  bound  by  anything  the 
treasurer  does  toward  the  acceptance  of  a 
check  on  a  bank  for  the  amount  of  the  draw- 
er's taxes,  which  Is,  at  most,  only  a  condition- 
al payment    37  Cyc.  1162. 

Whatever  might  be  the  rule  as  between 
Individuals,  no  estoppel  can  be  urged  against 
the  county,  and  as  the  tax  money  belongs  to 
the  county,  no  acts  or  representations  of  the 
treasurer  would  estop  the  county  until  the 
money  actually  came  Into  his  possession  and 
control.  The  realty  company  was  the  agent 
of  the  plaintiff  taxpayers.  The  bank  In 
which  the  deposits  were  made  was  also  an 
agent  of  the  plaintiffs  until  the  money  ac- 
tually came  Into  the  possession  and  control 
of  the  treasurer. 

An  interesting  case  in  point,  although  up- 
on facts  quite  dissimilar,  is  State  ▼.  Mut 
L.  Ins.  Co.,  175  Ind.  58,  93  N.  B.  213,  42  L.  R. 
A.  (N.  S.)  256.  Under  a  statute  authorizing 
persons  claiming  to  have  money  demands 
against  the  state  arising  out  of  a  contract 
express  or  implied  to  bring  suit  against  the 
state  of  Indiana  in  the  superior  court  of  Ma- 
rion county,  the  insurance  company  brought 
suit  to  recover  taxes  paid  under  protest 
for  the  years  1904  and  1905.  The  com- 
plaint alleged  that  for  more  than  25  years 
the  company  had  paid  its  annual  tax  for 
permission  to  do  business  a$  a  foreign  cor- 
porati<m;  that  the  statute  provided  that  the 
auditor  of  state  should  issue  the  permit,  but 
that  the  tax  should  be  paid  to  the  state 
treasurer.  It  alleged  that  for  25  years  pre- 
ceding 1904  each  auditor  of  state  construed 
the  statute  as  authorizing  him  to  receive  and 
collect  the  tax  when  he  issued  the  permit, 
that  during  all  that  time  each  auditor  had 
annually  demanded  and  received  payment 
of  the  tax  from  all  foreign  insurance  com- 
panies seelclng  permits,  and  that  in  1904  and 
1905  all  foreign  insurance  companies  so  ap- 
plying, except  5  out  of  162,  paid  the  tax  to 
the  auditor,  and  that  during  all  those  years 
the  auditors  had  in  each  Instance  paid  the 
money  to  the  treasurer,  and  also  had  pub- 
lished annual  -reports  showing  their  action 
In  this  respect,  and  that  each  Governor  and 
.  Legislature  of  the  state  and  the  public  were 
informed  of  the  facts.  It  was  alleged  that 
in  1904  and  1905  the  plaintiff  paid  its  tax  to 
one  Sherrlck,  state  auditor,  who.  Instead  of 
paying  it  Into  the  state  treasury,  converted 
it  to  his  own  use;  that  he  had  been  prose- 
cuted and  convicted  of  embezzlement;  that 
on  appeal  to  the  Supreme  Court  the  con- 
viction was  set  aside  on  the  ground  that  he 
bad  no  lawful  authority  to  receive  such  tax ; 
that  after  the  decision  of  the  Supreme  Court 
the  plaintiff,  under  protest,  paid  a  second 
time  the  taxes  for  1904  and  1905. 

The  demurrer  of  the  state  to  the  com- 
plaint was  overruled,  and  the  state  appealed. 
In  reversing  the  Judgment  for  the  reason 
that  the  complaint  failed  to  state  a  cause 


of  actl<m  the  Supreme  Court  disposes  of  the 
question  of  estoppel  as  against  the  state 
by  the  unauthorized  acts  of  ministerial  of- 
ticers,  and  in  the  discussion'  characterizes 
certain  statements  in  the  complaint  as  mere 
conclusi<xi8  of  the  pleader,  and  not  as  state- 
ments of  fact  to  be  admitted  by  the  de- 
murrer. 

Answering  the  argument  that  If  the  audi- 
tors accorded  a  wrong  construction  to  the 
law,  and  the  state  acquiesced  therein,  it  is 
precluded,  the  court  in  the  opinion  said: 

"The  Infirmity  of  this  argument  Is  that  it 
would  be  unreasonable  to  assert  that  the  state 
can  be  held  in  any  manner  to  have  acquiesced 
in  the  unauthorized  acts  of  said  aadStors. 
Those  officers  having  no  jurisdiction  to  inter- 
pret the  provision  of  the  statute  in  controversy, 
their  act  In  so  doing  was  unwarranted,  and 
th«  charge  that  the  ttate  aooepted  the  oomtruo- 
Hon  and  aeguiesoed  therein  i$  hut  a  oonolueion 
of  the  pleader."  175  Ind.  81,  93  N.  E.  221,  42 
L.  B.  A.  (N.  S.)  256.     (Italics  ours.) 

Because  of  the  undisputed  proposition  that. 
In  a  case  where  a  person  seeking  the  benefit 
of  the  estoppel  has  Imowledge  or  means  of 
knowledge  in  respect  to  all  the  facts  equal 
to  that  possessed  by  the  one  against  whom 
the  estoppel  is  urged,  there  can  be  no  valid 
estoppel,  the  court  says: 

"It  [the  appellee]  and  the  state  were  bound 
to  know  that  the  auditor  of  state  was  not  au- 
thorized by  the  statute  to  receive  the  money 
for  the  taxes.  Hence,  in  respect  to  the  question 
of  knowledge  or  notice  the  state  and  appellee 
may  be  said  to  have  been  on  a  parity  with  each 
other,"  176  Ind.  83,  93  N.  B.  222,  42  L.  B.  A. 
(N.  S.)  266. 

The  court  is  powerless  to  rdieve  the  bard- 
ships  that  must  result  to  this  great  number 
of  taxpayers  who  believed  when  they  ijarted 
with  their  money  that  their  taxes  were  paid. 
But  equitable  considerations  cannot  prevail 
against  statutory  requirements,  and  the 
rights  of  the  public  to  the  collection  of  public 
funds  In  accordance  with  statutory  rules  is 
paramount  to  the  rights  of  individuals. 

Wholly  aside  from  any  facts  developed  at 
the  oral  presentation  of  these  cases,  to  which 
some  reference  has  been  made  in  the  course 
of  the  opinion,  it  must  be  held  that  upon  the 
bare  statements  of  the  pleading  Itself  no 
cause  of  action  Is  stated  in  the  alternatlTe 
writ 

Because  of  the  reasons  given  for  saqwnd- 
Ing  the  order  of  the  court  In  the  same  action 
restraining  the  sherifC  from  performing  bis 
duties,  it  follows  that  in  the  action  brought 
by  the  county  attorney  the  peremptory  writ 
-ivill  issue,  directing  the  sheriff  to  proceed 
with  the  collection  of  the  tax  warrants. 

In  the  action  brought  by  the  taapayers,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  quash  the  writ. 

Ail  the  Justices  concurring. 
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(22  Ariz.  340) 

R.  L.  HARRIS  &  CO.  V.  HOUCK. 

(No.  1883.) 

(Snpreme  Oomt  «f  Arizona.     ISaj  4,  1921.) 

1.  Appeal  and  error  «3>IM(4)— DIsoiIsmI  on 
plaiatilTa  motloa  held  Involuntary  and  ap- 
pealable. 

Where  plaintiif  on  day  set  for  trial  mored 
the  diamiasal  of  taia  complaint,  and  defendant, 
acqniescing  in  tlie  diamissal,  mored  that  it  be 
made  with  prejudice  to  another  action,  to 
which  plaintiff  objected,  and  judgment  was  en- 
tered with  prejudice  to  another  action,  diamia- 
sal was  not  roluntai7,  and  plaintiff  could  ap- 
peal. 

2.  Diemlseal  and  nonsnit  «=»I2  —  Right  of 
plaintiff  to  dieroiss  absolnte. 

Under  Gir.  Code  1913,  par.  468,  a  plaintiff 
in  an  action  on  an  open  account  had  the  abao- 
Inte  right  to  hare  the  case  diamissed  without 
prejudice  where  defendant  had  filed  no  coun- 
terclaim or  crosa-biU  and  asked  for  no  affirma* 
tire  relief. 


Appeal  from  Superior  Court,  Navajo  Ooim- 
tj;  X  B.  Crosby,  Judxe. 

Action  by  R.  Ifc  Harris  &  Oo.  against  C.  I. 
Hoack.  Judgment  of  dismissal,  and  plaintiff 
apiieals.    Reversed  and  remanded. 

niorwald  Larson,  of  Holbroolc,  for  appel- 
lant 
W.  B.  Ferguson,  of  Holbrook,  for  aK>«llee. 

ROSS,  a  J.  [1]  We  wUl  designate  the 
parties  as  idalntiff  and  defendant.  The 
plaintiff  sued  defendant  up<xi  an  open  account 
for  the  reasonable  value  of  goods,  wares, 
and  merchandise.  Defendant  demurred  and 
pleaded  in  bar  to  the  complaint  Upon  the 
day  set  for  trial  plaintiff  moved  the  dismis- 
sal of  his  complaint.  Whereupon  defendant, 
acquiescing  In  the  dismissal,  asked  that  It  be 
made  with  prejudice  to  another  action,  to 
which  plaintiff  objected.  The  motion  to  dis- 
miss was  granted,  and  judgment  entered  that 
the  dismissal  be  with  prejudice.  Plaintiff 
thereafter  moved  the  court  to  vacate  the 
order  of  dismissal.  He  appeals  from  the 
ruling  of  the  court  in  refusing  to  vacate  the 
order,  and  also  from  the  Judgment  of  dls- 

If  the  plaintiff's  motion  bad  been  granted 
la  the  form  In  which  It  was  made,  he  would 
not  be  permitted  to  prosecute  this  appeal; 
for  the  dismissal  in  that  case  would  have 
been  voluntary  and  upon  his  invitation. 
CJybnr  Lumber  Co.  v.  Erkhart,  247  Fed.  284, 
159  C.  C.  A.  878;  8  C.  J.  300,  par.  333.  The 
plaintiff's  motion,  however,  was  not  granted. 
In  effect,  the  motion  that  was  g^ranted  was 
made  by  defendant  His  motion  that  the 
COM  be  dismissed  with  prejudice  was  a  sub- 
stitute for  the  plaintifTs  motion.  The  mo> 
tlon  actually  entertained  and  granted  by  the 
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court  was  defendant's,  and  the  order  and 
Judgment  thereon  were  niton  the  merits  of 
the  case  finally  disposing  of  It  The  dismis- 
sal, in  the  form  It  took,  was  not  voluntary. 
Where  a  Judgment  or  order  of  dismissal, 
discontinuance,  or  nonsuit  Is  Involuntary  or 
compulsory,  the  general  rule  Is  that  an  ap- 
peal may  be  taken  therefrom.  3  C.  J.  497, 
par.  332. 

[2]  We  think,  in  the  condition  of  the  plead- 
ings, the  plaintiff  was  entitled,  as  an  absolute 
right,  to  have  his  case  dismissed  In  accord- 
ance with  bis  motion.  The  defendant  had 
filed  no  counterclaim  or  cross-bill,  and  was 
asking  for  no  affirmative  relief.  The  stat- 
ute (par.  463,  C.  O.)  grants  to  a  plaintiff  the 
right  to  discontinue  his  case  In  such  dr- 
comstances  without  restriction,  and,  whether 
the  motion  be  one  to  discontinue  or  dismiss, 
the  result  amounts  to  the  same  thing.  It 
would  seem,  subject  to  the  restriction  that 
no  cross-bill  or  counterclaim  has  been  filed, 
the  right  to  discontinue  or  voluntarily  dis- 
miss by  the  plaintiff  is  absolute.  18  O.  J. 
1148,  par.  6. 

The  court  erred  in  both  respects  complain- 
ed of.  Tbe  Judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  set  aside  the  order  of 
dismissal  and  reinstate  the  case. 


BAKER  and  McALISTER,  JJ.,  concnr. 


(22  Ariz.  332) 

SULLIVAN  V.  GIRD.    (Ne.  1877.) 
(Supreme  Court  of  Arizona.     May  4,  1921.) 

1.  Sales  «=320l (2)— Delivery  aocordlno  to  con- 
tract Imperative. 

The  seller  must  deliver  in  accordance  with 
the  contract  terms,  and  a  delivery  by  any  other 
means  or  through  any  other  agency  than  the 
one  agreed  upon  entitles  the  vendee  to  repudi- 
ate the  sale  if  he  so  elect,  and  any  loss  or 
damage  to  the  goods  in  transit  in  such  circum- 
stances is  the  vendor's,  so  that,  where  seller 
of  cows  did  not  deliver  them  at  the  shipping 
point  agreed,  he  was  not  entitled  to  recover 
the  purchase  price  of  one  cow  which  died  in 
transit  before  delivery  at  point  of  destination, 
wuere  the  buyer  accepted  delivery. 

2.  Sales  <s=>201(2)— Title  to  cattle  not  deliver- 
ed at  place  contracted  for  remained  In  seller 
nntll  buyer's  axMseptanca  of  them. 

Where  cattle  were  not  delivered  to  the  buy- 
er at  the  railroad  shipping  place  agreed  upon, 
the  property  in  them  remained  in  the  seller 
nntn  bis  agent,  whom  he  sent  to  look  out  for 
the  cattle  when  shipped  by  railroad,  found  the 
buyer  and  turned  the  cattle  over  to  him. 

3.  Sales  ^=>I79(4)— Buyer  by  accepting  goods 
waives  failure  to  deliver  according  to  terms 
of  contract  and  damaged  condition. 

Although  the  buyer  of  cattle  was  not  bound 
to  accept  them  where  they  were  delivered  in 
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a  damaged  eonditioa  and  at  a  plac«  different 
from  the  one  named  In  the  contract,  haTing 
don*  so,  after  an  opportnnit?  to  inspect  them, 
he  waived  Tendor's  failure  to  dellTer  according 
to  the  terms  of  the  contract  and  then  damaged 
condition,  and  was  bound  to  pay  the  purchase 
prie*  in  the  absence  of  fraad  or  concealment 
or  breach  of  warranty. 

Api)eal  from  Superior  Court,  Tarapal 
County;  John  J.  Sweeney,  Judge. 

Snit  by  W.  B.  Gird  against  J.  W.  Sullivan. 
Judgment  for  plaintiff,  and  the  defendant  ap- 
peals. Remanded,  with  directions  that  the 
judgment  be  modified  and  as  modified  af- 
firmed. 

PlaintMF  sued  defendant  for  a  balance  of 
$410  on  purchase  price  of  35  Devon  helfera 
and  12  cowa,  and  $16.16,  expenses  of  delivery. 

Defendant  admits  in  his  answer  that  he 
purchased  and  agreed  to  pay  for  cattle  as 
alleged,  and,  by  way  of  counterclaim,  he  as- 
serts the  cattle,  under  the  contract,  were  to 
be  delivered  to  him  or  his  agent  at  Temecula, 
Cal.;  that  they  were  not  delivered  at  that 
place,  but,  on  the  contrary,  without  any  au- 
thority from  him,  plaintiff  shipped  the  cat- 
tle to  defendant  In  Arizona;  that  the  car  In 
which  they  were  shipped  was  not  properly 
bedded,  or  bedded  in  the  usual  and  custo- 
mary way,  and  that  the  cows  were  heavy 
with  calf  and  In  no  condition  for  sUpment; 
that  7  of  the  cows  gave  birth  to  calves  and 
that  6  of  the  cows  died  from  the  effects  there- 
of, either  in  transit  or  shortly  after  their  ar- 
rival at  destination,  and  that  all  of  the  calves 
died  except  one ;  that  on  account  of  plaintiff's 
negligence  in  shipping  the  Devon  heifers  in 
an  unbedded  car,  5  of  them  were  so  badly 
bruised  and  broken  in  transit  that,  shortly 
after  their  arrival,  they  died  from  the  effects 
of  the  Journey. 

Defendant  claims  damages  as  follows: 
Loss  of  6  cows  at  agreed  purchase  price  of 
160  each ;  loss  of  5  Devon  heifers  at  agreed 
purchase  price  of  $40  each;  and  6  calves  at 
$160. 

Plaintiff  replied  to  counterclaim  denying 
any  negligence  or  damage  as  alleged  in  the 
cross-complaint,  but  did  not  traverse  the  al- 
legations therein  as  to  shipping  of  cattle 
without  authority,  or  failure  to  deliver  to  de- 
fendant at  Temecula. 

The  case  was  tried  to  the  court  without  a 
Jury  and  Judgment  rendered  In  favor  of 
plaintiff  for  the  balance  of  the  agreed  pur- 
chase price,  $410. 

O'SuUivan  ft  Morgan,  of  Prescott,  f6r  ap- 
pellant. 
Clark  ft  Clark,  of  Prescott,  for  appellee. 

ROSS,  O.  J.  (after  stating  the  facts  as 
above).  There  is  little  or  no  conflict  In  the 
evidence.  Some  time  in  June  or  July,  1916, 
jdalntiff,  a  resident  of  San  Diego  county,  Cal. 
wrote  to  defendant,  who  resides  in  Yavapai 
county,  Aria.,  offering  to  sell  blm  86  Devon 


heifers  and  some  cows.    Replying  to  plaintiff, 
July  18th,  defendant  wrote: 

"*  *  *  I  note  your  proposition  in  regard 
to  the  tblrty-flve  keifer  calves  that  y«a  state 
wHl  be  abont  a  year  old  in  October.  I  will 
Uke  those  at  $40.00  per  head  and  whatever 
number  of  those  twenty-fire  cows  yon  mention 
that  I  can  put  in  the  same  car  with  those  heif- 
ers. Would  wish  to  select  the  number  out  of 
the  25  head  yon  mention  at  $60.00  per  head.  ' 
Would  wish  to  have  them  oslving  or  about  to 
calve  around  about  that  time.  Would  want 
them  delivered  at  Temecula  station  where  we 
loaded  the  other  lot,  say  between  the  first  and 
middle  of  October,  and  as  I  expect  to  go  over 
to  San  Diego  about  August  10th,  I  will  call 
at  your  ranch  and  look  them  over  and  make 
the  selection,  as  I  don't  think  that  I  can  get 
around  there  in  October,  as  I  may  be  com- 
pelled to  go  East  again  abont  that  time,  so 
would  leave  the  shipping  to  yourself  as  I  feel 
yon  would  do  what  is  right  in  that  event.  Now 
I  am  enclosing  you  my  check  on  my  bank  here 
for  $200  payable  August  15th,  .or  rather  dated 
on  that  date.  *  *  *  If  I  should  wish  and 
yon  were  in  shape  to  bold  them  a  month  later 
than  October  15th,  I  would  pay  yon  for  pasture, 
but  I  do  not  think  it  will  be  necessary,  so  hope 
my  proposition  will  be  satisfactory.  If  you 
think  it  necessary  when  I  call  and  look  your 
cattle  over,  we  can  draw  up  a  few  lines  of  an 
agreement,  but  I  think  you  and  I  understand 
each  other  fairly  well  by  tiiis  time.    •    •    •  " 

September  1st  defendant  went  to  plalntilTa 
ranch  and  saw  the  35  Devon  heifers  and  con- 
firmed his  letter  of  July  13th  by  stating  he 
would  take  them.  The  cows  were  not  select- 
ed or  identified  at  that  time,  but  it  was 
agreed  that  they  should  be  selected  and  ap- 
propriated to  the  contract  by  plaintiff  at  the 
time  of  delivery.  According  to  plaintiff's  tes- 
timony, defendant  had  requested  him  to 
breed  the  cows,  or  select  such  as  were  bred. 
so  that  they  would  commence  calving  about 
the  first  of  October.  Defendant  says  plain- 
tiff agreed  to  pick  out  cows  that  would  calve 
the  latter  part  of  September  and  about  the 
first  of  October  so  there  would  be  no  diffi- 
culty on  the  road,  and  to  be  careful  to  see 
that  the  car  was  well  bedded  before  loading 
any  cows  heavy  with  calf.  October  15th  was 
tentatively  agreed  upon  as  the  time  for  deliv- 
ery of  the  cattle  at  Temecula,  the  nearest 
railway  station  to  idalntiff's  ranch,  llalntlff 
says  defendant  had  instructed  him  to  ship  the 
cattle  about  October  16th  from  Temecnla, 
when  the  latter  was  at  his  ranch.  PlaintUT 
also  says  that  defendant  wanted  him  to  send 
a  man  with  the  cattle,  but  It  was  finally 
agreed  that  defendant  would  send  his  own 
man  to  look  after  the  cattle  in  shipment. 
Quoting  plaintiff: 

"They  were  to  be  delivered  at  Temecula  at 
that  time  by  me.  The  delivery  of  these  cattle 
at  Temecula  was  to  b«  the  consummation  of 
this  bargain.  They  were  to  b«  paid  for  at  that 
time  and  place." 

Plaintiff  selected  and  gathered  the  cattle 
and  drove  them  to  Temecnla  October  15tb, 
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and  on  the  16th  loaded  and  consigned  them 
to  defendant  at  SkuU  Valley,  Ariz.,  and  se- 
lected a  man  by  the  name  at  Steen  as  care- 
taker of  the  cattle  while  In  transit.    He  says : 

"There  was  no  one  there  to  take  charge  of 
them,  80  I  sent  my  man  with  them." 

October  lOtta  defendant  wrote  plaintiff: 

"I  am  sendlnf  a  yomic  man  from  SknII  Valley 
to  come  back  with  the  stock  and  will  try  to 
start  bim  by  the  13th,  as  soon  as  I  get  ap  there 
and  give  him  instrnctions  how  to  handle  them 
after  you  get  them  loaded  at  Temecnla.  *  •  • 
The  Ud  I  am  sending  knows  nothing  about  onr 
deal  and  will  haye  nothing  to  do  with  them  but 
help  you  drive  them  to  Temecula  and  look  after 
them  on  the  road.  Ton  had  'better  get  the 
whole  outfit  shaped  up  so  that  they  wUl  be 
ready  to  go  the  next  morning  after  he  -gets 
there.  I  will  try  to  have  him  there  by  the 
15th,  the  latest  the  16th.  It  may  be  I  can  get 
to  your  place  by  the  14th.  I  will  do  the  best 
I  can.  I  will  send  yon  draft  to  reach  you  be- 
fore yon  ship.  I  will  be  detained  here  (Phoe- 
nix) tiU  the  evening  of  the  12th  sod  then  go 
North  and  send  shipper,  so  get  them  sH  to- 
gether in  a  lot  to  themselves." 

The  cattle  were  nnloaded  at  Sknll  Valley 
October  17tb.  of  which  defendant  was  notified 
by  man  In  charge.  Whereupon,  under  In- 
stmctlons  from  defendant  they  were  reload- 
ed and  shipped  in  same  car  to  Prescott,  at 
which  point  they  were  delivered  to  and  re- 
ceived by  defendant  on  October  21st — except 
one  cow  which  had  died  in  transit  at  Bar- 
stow.  Defendant  paid  the  carriage  charges 
to  the  railroad  company,  including  $18  extra 
from  Skull  Valley  to  Prescott.  October  21st 
defendant  wrote  plaintiff,  complaining  of  loss 
of  the  cow  In  transit,  claiming  It  was  due  to 
no  bedding  in  .car,  and  stating  he  had  put  in 
a  bill  against  the  railroad  company  and  given 
Steen  $10  on  plaintiff's  account  and  $10  for 
expenses,  and  $18.75  to  buy  a  return  ticket; 
that  the  cows  looked  pretty  bad  after  the  trip, 
but  the  heifers  stood  it  all  right  and  looked 
good,  and  stated  he  would  send  draft  next 
week.  November  16th,  defendant  wrote 
plaintiff  from  Phoenix  stating  he  was  called 
away  to  Kansas  City  the  next  morning  after 
the  cattle  were  unloaded  in  Prescott  and  be- 
fore they  left  the  railroad  yard ;  that  he  had 
been  Informed  by  a  neighbor  that  one  of  the 
cows  died  two  days  after  reaching  the  ranch, 
and  stated  "they  undoubtedly  were  badly 
handled  by  both  the  railroad  and  shipper." 
In  this  letter  he  inclosed  a  draft  for  $1,500, 
and  promised  to  send  balance  as  soon  as  he 
got  to  Prescott,  and  asked  for  at  statement 
from  plaintiff. 

It  is  In  evidence  that  defendant  and  his 
employees  Inspected  the  cattle  the  following 
morning  after  their  arrival  In  Prescott  Two 
of  the  employees  testified  that  their  condition 
was  bad;  that  they  were  all  skinned  up  and 
braised,  and  some  of  them  limped. 

The  defendant  takes  the  position  that  he  is 
•ntitled  to  recover  from  plalntlfl  the  Taliie  of 
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animals  accepted  by  him  that  sobsequently 
died  as  the  result  of  their  bad  treatment  In 
shipment  This  depends  upon  the  qnestlmt 
of  ownership  of  cattle  during  transit  when  it 
is  claimed  the  injuries  were  inflicted.  If  the 
title  did  not  pass  to  defendant  until  they  were 
d^vered  to  him  In  Arizona,  any  injury  tbey 
sustained  during  transit  would  adhere  to  the 
ownwship  and  fall  npon  the  plaintiff.  If 
the  title  to  the  cattle  passed  before  the  ship- 
ment and  claimed  Injury,  a  dlffermt  rule 
would  be  applicable.  We  think  It  is  deduC' 
Ible  from  the  evidence  and  admissions  in 
pleadings  that  it  was  the  intention  of  the 
parties:  (1)  That  title  to  cattle  should  pass 
to  defendant  on  delivery  and  payment  of  bal- 
ance of  purchase  price,  the  two  acts  to  be 
concurrent;  (2)  tliat  plaintiff's  duties  and 
obligations  should  end  with  the  loading  of 
cattle  and  turning  them  over  to  d^endant's 
shipper  or  representative;  (3)  that  prior  to 
or  contemporaneously  with  the  loading  of 
cattle  the  defendant  should  receive  them  and 
take  charge  of  and  superintend  their  move- 
ment from  California  to  Arizona;  (4)  that 
plaintiff  had  no  anthorlty  from  defendant  to 
load  and  ship  cattle  In  the  absence  of  defend- 
ant or  his  representative  to  receive  them. 

[1]  The  dnty  of  delivery  according  to  con- 
tract is  an  Imperative  one.  A  delivery  by 
any  other  means  or  through  any  other  agency 
than  the  one  agreed  upon  entitles  the  vendee 
to  repudiate  the  sale  if  be  so  elect  and  any 
loss  or  damage  to  the  goods  in  transit  in 
such  circumstance  is  the  vendor's.  It  the 
vendor  would  avoid  these  contingencies  And 
possible  comebacks,  he  must  make  his  deliv- 
ery in  accordance  with  the  terms  of  the  con- 
tract McNeal  v.  Braun,  53  N.  J.  Law,  617, 
23  A.a.  687,  26  Am.  St  Rep.  441 ;  Gibson  v. 
Inman  Packet  .Co.,  Ill  Ark.  621,  164  S.  W. 
280,  Ann.  Cas.  1916A.  1043  and  note;  Leitner 
V.  Cooper,  9  6a.  App.  884,  71  S.  B.  696; 
Olaass-Shear  Co.  v.  Alabama  Paper  Supply 
Co.,  1  Ala.  App.  664,  66  South.  49;  Axons  t. 
Cummlngs.  107  Me.  19,  78  AtL  98,  31  U  B.  A. 
(N.  S.)  942.    In  the  last  case  it  Is  said: 

"If  the  delivery  or  shipment  is  not  made  in 
accordance  with  the  terms  of  the  order  or  the 
stipulation  in  the  contract  between  the  parties, 
it  is  not  considered  that  the  delivery  is  made 
to  the  bayw'B  agent  and  the  title  and  risk  re- 
main in  the  seller." 

[2, 3]  Since  the  delivay  was  not  effected  at 
Temecula,  a  condition  precedent  to  passing 
title  nnder  the  contract  It  is  apparent  the 
property  In  cattle  remained  In  plaintiff  until 
his  agent  Steen,  found  defendant  and  turned 
the  cattle  over  to  him  In  Arizona.  Any  loss 
or  damage  to  cattle  in  transit  by  reason  of 
the  negligence  of  Ills  man,  Steen,  or  the  rail- 
road company,  or  otherwise,  was  his  and  not 
the  defendant's.  The  defendant  was  entitled 
to  recdve  them  in  Temecula  and  could  have 
refused  to  acc^t  them  at  any  other  place. 
He  did  not  bare  to  accept  them,  especially  In 
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a  damaged  condition  and  at  a  place  different 
from  the  one  named  in  the  contract.  Having 
done  so,  however,  after  an  opportunity  to  In- 
spect the  cattle,  In  the  absence  of  fraud  or 
concealment,  or  breach  of  warranty,  the  law 
definitely  fixes  his  status  as  having  waived 
the  vendor's  failure  to  deliver  according  to 
the  terms  of  the  contract,  and  requires  that 
be  pay  the  price  agreed  upon.  The  general 
rule  is  stated  in  23  B.  O.  li.  1439,  f  264,  as 
follows: 

"According  to  the  view  taken  in  most  cases, 
if  the  buyer,  under  an  executory  contract  of 
sale,  has  bad  opportunity  to  examine  the  arti- 
cle and  accepts  it  as  fulBUing  the  contract,  he 
is  concluded  by  such  acceptance  and  cannot 
afterwards,  in  the  absence  of  fraud  or  express 
warranty,  allege  its  defective  quality."  Spring- 
field Sbingle  Co.  v.  Edgecomb  MiU  Co.,  62 
Wash.  620,  101  Pac.  233,  36  L.  B.  A.  (N.  S.) 
268  and  note  B,  p.  280. 

It  is  a  idaln  case  of  tender  and  accept- 
ance of  the  cattle  in  their  Injured  and  dam- 
aged condition  as  a  fulfillment  of  the  con- 
tract. As  was  said  In  Brown  v.  Davidson,  42 
Okl.  698,  142  Pac.  387,  in  which  a  similar 
Qnestlon  was  involved :  • 

"Upon  receipt  of  the  horse  If  it  was  found 
that  he  did  not  come  up  to  the  description  given 
of  bim,  defendant  could  have  so  advised  the 
seller,  repudiating  the  sale,  and  demanded  the 
advance  payment  back.  If  what  be  had  paid 
out  had  been  returned  to  him  and  the  colt 
taken  back,  he  would  have  been  unhurt;  if  it 
bad  not,  and  be  could  prove  his  contention  that 
it  was  not  such  animal  as  be  had  contracted 
for,  be  could  have  recouped  bis  damages.  But 
with  full  knowledge  be  chose  to  affirm  the  sale 
and  renew  his  promise  to  complete  the  pay- 
ment when  due." 

The  counterclaim  being  for  the  negligent 
Injury  of  cattle  before  defendant  became 
their  owner,  and  not  for  deceit,  fralid,  or 
breach  of  warranty  in  the  sale,  it  must  of 
necessity  fall.  McQuaid  v.  Ross,  85  Wis. 
492,  65  N.  W.  70S,  22  L.  B.  A.  187,  89  Am.  St. 
Rep.  864;  Hanson  v.  Hartse,  70  Minn.  282, 
73  N.  W.  163,  68  Am.  St.  Bep.  527;  Dorsey  v. 
Watkins  (C.  C.)  151  Fed.  340.  These  cases 
hold  that  the  buyer  of  cattle  who  has  had  an 
opportunity  to  Inspect  them  and  has  knowl- 
edge as  to  thetr  condition  at  the  time  of  ac- 
ceptance as  good  as  that  of  the  seller  cannot 
repudiate  the  contract  except  for  fraud  or 
breach  of  warranty. 

The  plaintiff  recovered  judgment  on  the 
basis  that  he  had  delivered  12  cows  to  de- 
fendant, whereas  be  had  delivered  only  11 
cows.  He  was  not  entitled  to  recover  for  the 
cow  that  died  in  transit  and  before  delivery. 
The  judgment  was  for  $60  too  much.  The 
case  Is  accordingly  remanded,  with  directions 
that  the  judgment  be  modified  by  deducting 
therefrom  $60  and,  as  modified,  It  is  affirmed, 
with  costs  of  this  appeal  to  defendant. 

BAEiElR  and  McALISTEIB,  JJ.,  concnr. 


(22  Ariz.  227) 
MARTIN  V.  STATE.    (No.  606.) 

(Supreme  Court  of  Arizona.     May  4,  1921.) 

1.  Criminal  law  «=3l  124(4)  —  Court  oannot 
ooiMlder  newly  discovered  evidence  not  con- 
tained In  record  on  appeal. 

The  Supreme  Court  cannot  consider  new- 
ly discovered  evidence  not  contained  in  the 
record  on  appeal,  and  grant  a  new  trial  there- 
on, as  it  is  an  appellate  court,  and  not  a  trial 
court 

2.  Criminal  law  ^ssl  169(11) —  No  error  bo- 
cause  testimony  tended  to  show  other  offenso, 
where  no  attempt  to  prove  it. 

Where  the  state,  on  a  trial  for  murder, 
made  no  attempt  to  prove  the  commission  by 
defendant  of  any  other  offense,  a  statement, 
volunteered  by  a  deputy  sheriff,  testifying  for 
the  state,  that  he  turned  defendant  loose  on  a 
certain  date,  and  testimony  about  defendant 
wearing  overseas  stripes  and  cap,  and  admit- 
ting that  he  had  never  been  overseas,  was  not 
reversible  error. 

3.  Criminal  law  ®=>l  137(5)— Defendant  oonid 
not  complain  of  testimony  brought  out  by  hi* 
counsel  on  cross-examination. 

Where,  on  a  trial  for  murder,  a  deputy 
sheriff,  testifying  for  the  state,  volunteered 
the  statement  that  he  turned  defendant  loose, 
and  on  cross-examination  it  appeared  that  this 
remark  referred  to  defendant's  temporary  cus- 
tody on  account  of  a  dispute  growing  out  of  a 
garage  bill,  defe;idant,  whose  counsel  brought 
out  such  matter  on  cross-examination,  could 
not  complain. 

4.  Criminal  law  «s>726— Ronarfc  of  prosaen- 
tor  that  defendant's  counsel  was  admitting 
matters,  because  he  could  not  keep  them  oat, 
held  not  prejudicial. 

Where  admissions  by  defendant's  counsel 
that  witnesses  for  the  prosecution  would  testify 
in  a  certain  way  was  so  persistent  as  to  make 
it  apparent  that  he  was  endeavoring  to  liave 
the  case  tried  on  defendant's  admissions,  with- 
out permitting  the  witnesses  to  relate  the  facts, 
a  remark  of  the  prosecuting  attorney,  in  re- 
sponse to  one  by  counsel  for  the  deJEendant, 
that  counsel  was  trying  to  admit  the  testimony 
before  it  was  put  in,  knowing  that  he  could  not 
keep  it  out,  and  tliat  he  objected  to  any  fur- 
ther admissions  of  the  kind  on  the  part  of  de- 
fendant, could  not  have  injuriously  affected  de- 
fendant's case. 

On  i)etltloD  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  196  Pac.  673. 

Stephen  H.  Abbey,  of  Florence,  and  Harold 
Baxter,  D.  A.  Ldttle,  and  Benton  Dick,  all 
of  Phoenix,  for  appellant 

The  Attorney  General  and  Nell  0.  Cllark. 
Co.  Atl7.,  of  Prescott,  for  the  State. 

BAKBR,  J.  The  judgment  of  conviction 
and  sentence  of  death  in  this  case  was  af- 
firmed by  this  court  on  April  4,  1921.  The 
defendant  was  not  represented  by  counsd 
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at  the  hearing  of  the  appeaL  Since  then, 
however.  It  seems  that  he  has  been  able  to 
secure  the  services  of  counsel  In  his  behalf, 
mncfa  to  onr  satisfaction,  and  this  petition 
for  a  rehearing  has  been  filed  and  presented 
to  us  for  consideration. 

[1]  In  addition  to  the  record  as  made  on 
the  trial,  and  as  certified  to  as  on  the  ap- 
peal, several  ez  parte  affidavits  are  now 
filed  purporting  to  oHitaln  newly  discovered 
evldoice.  It  is  alleged  that  this  new  evi- 
dence  has  been  discovered  since  the  Judgment 
of  this  court  was  entered  affirming  the  judg- 
ment of  the  lower  conrt.  For  this  reason 
.we  are  asked  to  change  oar  Judgment  and 
order  a  new  trial  In  the  case.  But  we  can- 
not do  this.  We  cannot  consider  any  evi- 
dence outside  of  that  contained  in  the  record 
on  appeaL  This  is  not  a  trial  court,  but 
an  appellate  court  Should  we  consider 
these  ex  parte  affidavits,  it  would  be  nec- 
essary that  we  have  the  state  served  with  a 
copy  of  them  and  permitted  to  introduce 
evidence  in  rebuttal  thereof.  In  fact  re- 
<^ien  the  case  and  convert  this  court  into  a 
trial  court  on  the  merits  of  the  case,  and 
then  substitute  our  finding  on  the  facts  as 
those  presented  to  us  for  that  of  the  verdict 
of  the  Jury.  This  is  wholly  impractical 
and  unauthorized  by  our  statute.  Counsel 
refer  us  to  Anderson  v.  State,  43  Conn.  514, 
21  Am.  Bep.  669,  and  State  v.  Tomllnson,  11 
Iowa,  401.  ^  These  cases  have  no  application 
to  the  point. 

[2,  3]  Counsd  Insist  that  at  the  trial  evi- 
dence of  another  offense  not  related  to  the 
crime  charged  was  permitted  to  be  introduc- 
ed In  behalf  of  the  state,  in  violation  of  the 
well-recognized  rule  that  evidence  of  a  dis- 
tinct, substantive  offense  cannot  be  admitted 
on  trial  of  a  defendant  for  another  crime. 
OroweU  T.  State,  15  Ariz.  66,  136  Pac.  279; 
Farris  y.  People,  129  111.  621,  21  N.  E.  821, 
4  L.  R.  A.  582,  16  Am.  St  Bep.  283;  People 
V.  Mollneux,  168  K.  T.  264.  61  N.  B.  286,  62 
Ia  B.  A.  193.  We  have  carefully  re-examined 
the  record  on  appeal  in  respect  to  this  claim, 
but  w6  fail  to  observe  that  the  state  was  per- 
mitted, or  that  the  state  attempted  to  prove 
the  commission  by  the  defendant  of  any  oth- 
er crime  or  offense  than  the  one  with  which 
be  stood  charged — murder.  John  K.  Da- 
vis, a  deputy  sheriff  and  a. witness  for  the 
state,  on  direct  examination  volunteered  the 
statement  that  "I  turned  him  loose  on  Octo- 
ber 1st  about  4  o'clock  in  the  afternoon." 
Although  the  defendant  was  represented  by 
able  counsel  at  the  trial,  no  objection  was 
made  to  this  remark.  On  cross-examination 
of  the  witness  it  was  made  to  appear  that 
tn  making  the  remark  the  witness  referred 
to  the  incident  of  having  taken  the  defend- 
ant temx)orariIy  into  custody  on  account  of  a 
cUqitute  growing  out  of  the  payment  of  a 
garage  bill,  eta  Something  was  said  about 
the  defendant  wearing  overseas  stripes  and 
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cap,  but  admitting  that  he  had  never  been 
overseas.  There  was,  however,  no  attempt 
to  prove  the  commission  of  a  crime  by  the 
defendant  and  no  criminal  charge  was  lodg- 
ed against  him.  In  addition,  whatever  was 
said  upon  the  subject  was  brought  out  by 
counsel  for  the  defendant  on  cross-examina- 
tion of  the  witness,  and  consequently  there 
is  no  room  for  complaint  <xi  his  part  even 
if  the  evidence  could  be  held  to  be  Improper. 
[4]  It  is  claimed  that  there  was  miscon- 
duct on  the  part  of  the  prosecuting  attorney 
prejudicial  to  the  accused.  This  claim  is 
based  upon  an  expression  used  by  the  prose- 
cuting officer  during  the  triat  It  occurred 
in  this  connection: 

Mr.  BuBsell  (counsel  for  the  defendant):  "I 
am  mistaken,  but  we  stipulated,  and  they  asked 
vn  to  stipulate  about  that" 

Mr.  Clark  (prosecuting  attorney) :  "We  have 
absolutely  not  asked  for  a  Btipulation  at  all. 
Counsel  is  trying  to  admit  the  testimony  be- 
fore it  is  put  in,  knowing  that  he  can't  keep 
it  out,  and  we  now  object  to  any  further  admis- 
zions  of  any  kind  on  the  part  of  the  defendant; 
simply  because  he  knows  he  can't  keep  this 
evidence  out  he  insists  on  admitting  it" 

It  is  inconceivable  that  this  trifling  dr- 
enmstanoe  could '  have  Injuriously  affected 
the  defendant's  case  before  the  Jury.  To  so 
bold  would  be  to  place  an  exceedingly  low 
estimate  upon  the  intelligence  and  capacity 
of  the  Jury.  The  records  show  that  counsel 
for  the  defendant  repeatedly  offered  to  ad- 
mit that  witnesses  for  the  prosecution  would 
testify  to  this  or  that  So  persistent  was  he 
In  this  course  of  conduct  that  it  was  ap- 
parent that  he  was  endeavoring  to  avoid 
the  effect  of  the  relation  of  the  facts  by  the 
witnesses  in  the  presence  of  the  Jury,  and 
if  possible  have  the  case  tried  upon  the  de- 
fendant's admissions  alone.  It  is  not  sur- 
prising, tinder  the  drcnmstances,  that  the 
prosecuting  officer  exhibited  some  heat  In 
replying  to  the  remarks  of  counsel  for  the 
defendant  but  to  say  that  the  defendant  was 
prejudiced,  and  that  a  new  trial  must  be 
given  him,  would  be  IltUe  less  than  a  modc- 
ery  of  Justice. 

The  point  is  made  that  some  doubt  is 
created  as  to  the  day  of  the  homicide.  It  is 
claimed  that  the  evidence  shows  that  the  de- 
fendant was  in  Kingman  on  the  afternoon 
of  October  4th,  and  that  the  murder  was  not 
committed  before  October  5th.  But  we 
think  counsel  are  mistaken.  The  evidence 
fairly  shows  that  the  witness  Eublgen  Cha- 
vez discovered  the  dead  body  of  Arthur  De 
Steunder  on  October  4th,  and  that  on  the 
next  day,  October  5th,  he  reported  the  find- 
ing of  the  body  to  his  "boss"  or  foreman, 
J.  A.  Trenberth.  The  time  at  which  tho 
defendant  and  the  deceased,  De  Bteunder, 
were  last  seen  together  at  Ash  Fork,  and 
the  time  at  which  the  defendant  api)eared  at 
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aToi^^nce  or  dlsdiarge.  Fergnson  t.  Ruther- 
ford, 7  Nev.  386;  Dixon  v.  Pruett,  42  Nev. 
84S,  177  Pac  11. 

[4]  As  long,  tberetore,  as  the  Issue  raised 
by  the  defendant's  denial  of  the  plaintiff's 
cause  of  action  remained  undisposed  of,  It  Is 
idle  to  claim  that  the  court  was  authorized 
to  render  Judgment  upon  the  pleadings.  We 
appreciate  the  fact  that  connsd  for  appellant 
has  labored  arduously  to  draw  from  this 
court  an  admission  or  expression  that,  as  a 
matter  of  law,  the  plaintiff  can  recover  upon 
an  independent  contract  for  the  transmission 
and  delivery  of  a  sQedal  Interstate  message 
made  with  the  defendant's  agent  at  the  time 
of  its  acceptance  for  transmission  where  the 
only  consideration  for  the  agreement  was  the 
regular  rate  charged  for  an  unrepeated  mes- 
sage. We  decline  to  pass  upon  this  question, 
for  tlie  reason  that  It  Is  not  involved  in  the 
question  of  the  court's  authority  to  render 
Judgment  on  the  pleadings. 

Entertaining  the  view  that  the  court  was 
not  authorized  to  render  Judgment  upon  the 
pleadings,  in  the  t&ce  ot  the  outstanding  and 
undertermined  issne  made  by  the  complaint 
and  answer,  we  condude  that  the  Judgment 
must  be  reversed. 

It  Is  80  ordered. 

DUCEEB  and  COUBMAN,  JJ.,  concur. 


(45  Nev,  74) 

DEQIOVANNI   et  al.  v.  PUBLIC  SERVICE 

COMMISSION  OF  NEVADA  Vt  al. 

(No.  2486.) 

(Supreme  Court  of  Nevada.     Bfay  B,  1921.) 

1.  Certiorari  •=»!— Writ  applicable  oaly  to  re- 
view Judicial  action. 

Under  Rev.  Laws,  {  S684,  the  scope  of  a 
writ  of  certiorari  extends  only  to  review  the 
judicial  action  of  an  inferior  tribunal,  board,  or 
officer  done  in  excess  of  jurisdiction. 

2.  Waters  and  water  oourees  <s=s>257( I)— Es- 
tablishment of  rates  for  Irrigation  oompany 
not  Jndlolal  aotlon. 

The  establishment  by  the  Public  Service 
O>ittiiiis8ion  of  rates  for  an  irrigation  company 
is  an  exercise,  not  of  judicial,  but  of  legislative, 
power,  and  so  certiorari  does  not  lie  to  review 
an  order  establishing  rates,  though  claimed  to 
tM  in  excess  of  jurisdiction. 

3.  Waters  and  water  oourses  «=»257(l)— Re- 
troactivo  establishment  of  rate  does  not  war. 
nut  oortlonirl  en  gronnd  that  It  was  judicial 
action. 

As  the  establishment  of  irrigation  rates  is  a 
legislative  action,  the  retroactive  estabUsfament 
of  such  rates,  though  in  excess  of  the  power 
of  the  Public  Service  Commission,  does  not  con- 
vert the  action  into  judicial  action  so  as  to 
make  applicable  certiorarL 


4.  Certiorari  <8=9l— Writ  will  dM  Ho  merely  b*- 
oanse  there  Is  no  other  adequate  remedy. 

Certiorari  will  not  lie  merely  because  there 
is  no  other  adequate  or  speedy  remedy  by  which 
to  review  the  proceedings,  where  it  is  otherwise 
not  a  proper  case  for  the  writ,  as  when  the 
proceedings  are  not  Judicial  in  their  nature. 

5.  Waters  and  water  courses  ^9257(1)  — 
Where  retroaotlvo  establishment  of  rates  is 
Invalid,  such  fact  may  be  urged  as  defense. 

Where  the  act  of  the  Public  Service  C!om- 
mission  in  making  retroactive  an  order  estab- 
lishing  irrigation  rates  was  invalid,  the  want  of 
jurisdiction  and  nullity  of  the  order  is  a  good 
defense  pro  tanto  to  an  action  for  water  rates, 
and  so  affords  s  plain,  speedy,  and  adequate 
remedy  to  the  landowner. 

Petition  by  Charles  Degiovanni  and  others 
for  writ  of  certiorari  to  be  directed  to  the 
Public  Service  Commission  of  Nevada  and 
the  Steamboat  Canal  &  Irrigation  Company,  a 
corporation.    Writ  dismissed. 

Sardis  Sununerfield,  of  Reno,  tot  petition- 
ers. 

L.  B.  Fowler,  Atty.  Oen.,  Robert  Richards, 
Deputy  Atty.  Cen.,  for  reepondoit  Public 
Service  Oommission. 

Hoyt,  Norcross,  Thatcher,  Woodbum  & 
Henley,  of  Reno,  for  respondent  Steamboat 
C!anal  &  Irrigation  Co. 

DUOKSR,  J.  The  petitioners  are  engaged 
in  fanning  lands  Irrigated  by  waters  divert- 
ed solely  from  the  Truckee  river  and  de- 
livered to  them  through  the  Steamboat  canal, 
owned  and  <^>erated  by  the  Steamboat  Canal 
&  Irrigation  Company,  one  of  the  respond- 
ents. 

On  the  27th  day  of  February,  1920,  and 
before  the  commencement  of  the  irrigation 
season,  the  respondent  company  filed  with 
the  respondent  Public  Service  Commission  of 
Nevada  a  schedule  of  rates  to  be  by  it  charg- 
ed against  petitioners  and  others  for  water 
for  the  year  1920,  and  thereafter,  at  the  rate 
of  $14  an  inch,  one  half  thereof  to  be  pay- 
able on  April  15th  of  each  year  and  the  oth- 
er half  on  November  15th  of  each  year. 

On  March  19,  1920,  the  petttioners  and  oth- 
ers filed  with  the  Public  Service  CJommission 
a  protest  against  the  rate.  Thereupon  tbe 
commission  suspended  the  proposed  rate,  and 
after  a  hearing  of  all  the  evidence  submit- 
ted to  it  and  a  consideration  thereof,  on  No- 
vember 27,  1920,  and  after  the  irrigation  sea- 
son for  the  year  1920  had  closed,  made  and 
entered  the  following  order : 

"Ordered:  That  the  rate  of  foarteen  <91-4) 
dollars  per  inch  filed  with  this  commission  by 
the  Steamboat  Canal  Ck>mpany  for  irrigation 
service  for  the  season  of  1920  is  hereby  disap- 
proved and  the  application  thereof  denied,  on 
the  ground  that  it  is  unjust,  unreasonable  and 
excessive;  and,  it  is  further  ordered,  that  th« 
Steaml>oat  Canal  Company  shall  file  with  this 
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commitBion  a  rate  of  $9.00  per  inch,  whidi  ia  [  officer,    done  In  excess    of  its   jurisdiction. 


hereby  found  to  be  the  jnst  and  reasonable  rate 
to  be  charged  for  irrigation  serrice  for  the  ir- 
rigation leason  of  1920  and  each  succeeding 
jear,  or  until  changed  or  modified  by  the  com- 
misaion." 

Prior  to  the  maiklng  and  entering  of  the 
foregoing  order,  tbe  Steamboat  Canal  Com- 
pany, the  predecessor  In  interest  of  the  re- 
spcmdent.  Steamboat  Canal  &  Irrigation 
Company,  filed  with  said  Public  Service  C<Mn- 
mlssion,*  <«  the  28th  day  of  May,  1918,  a 
schedule  of  proposed  rates  to  be  by  It  charg- 
ed to  and  collected  from  petitioners  and  oth- 
ers for  water  to  be  delivered  by  It  to  peti- 
tioners, of  $101  per  inch.  The  Public  Ser- 
vice Commission  under  the  authority  given 
it  by  statute,  suspended  the  proposed  rates, 
and  on  June  15,  1918,  petitioners  and  others 
filed  with  the  commission  a  complaint  against 
the  proiKJSed  rate  of  $10  and  after  a  hearing 
the  commission,  on  December  14,  1918,  or- 
dered that  the  ai^licatlon  for  a  rate  of  $10 
per  Inch  be  denied,  and  further  ordered  that 
the  Steamboat  Oanal  Company  make  a 
charge  of  $7.50  per  Inch  for  water  for  Itrl- 
gation  purposes  for  the  irrigation  season  of 
1918  and  each  successive  year,  unless  other- 
wise  ordered  by  the  commission ;  and  provid- 
ing that  when  prepayment  for  said  season 
of  1918,  or  any  succeeding  season  should  be 
made  on  or  before  June  1st  of  ttiat  year,  the 
charge  should  be  $7.25  per  Inch  for  water 
for  Irrigation  purposes. 

The  respondent,  Steamboat  Canal  ft  Irrl< 
gation  Comi>any,  or  its  predecessor  In  inter- 
est, did  not  file  with  the  commission  any  fur- 
ther schedule  of  rates  until  the  27th  day  of 
February,  1920,  and  the  order  of  December 
14,  1918,  remained  unchanged  until  the  com- 
mission made  its  order  of  November  27,  1920. 

To  the  petition  showing  the  foregoing 
fiicts,  tbe  respondents  filed  separate  demur- 
rers, and  also  moved  to  dismiss  the  proceed- 
ings. 

It  is  contended  by  counsel  for  petitioners 
that  the  Public  Service  Commission  in  mak- 
ing and  entering  said  order  of  November  27, 
1920,  exceeded  its  jurisdiction  in  the  exer- 
cise of  a  judicial  function  in  making  the  or- 
der retroactive  so  as  to  embrace  within  Its 
operation  the  Irrigation  season  of  the  year 
1920,  which  irrigation  season  bad  closed  at 
the  time  of  the  making  and  entering  of  said 
order;  that  petitioners  liave  no  right  of 
appeal  from  said  order ;  and  that  they  have 
no  plain,  speedy,  or  adequate  remedy  at  law. 
We  are  of  the  <^>lnion  that  the  petition  does 
not  present  a  proi>er  case  for  the  issuance  of 
the  writ  of  certiorari,  and  that  the  motions 
to  dismiss  must  be  granted. 

[1]  It  la  tlie  law  of  tlils  state,  established 
hy  statute  and  reoognized  by  tiie  decisitms 
of  tills  court,  tiiat  the  scope  of  the  writ  of 
certiorari  extends  only  to  review  the  judi- 
cial action  of  an  Inferior  tribunal,  board  or 


Rev.  Laws,  {  S684;  In  re  Hourke,  IS  Nev. 
253 ;  Esmeralda  Co.  v.  District  Court,  18  Nev. 
438,  5  Paa  64 ;  State  v;  Washoe  County  Com- 
missioners, 23  Nev.  247,  45  Pac.  529;  State 
Y.  Osbum,  24  Nev.  187,  61  Pac  837;  State 
▼.  White  Pine  County,  31  Nev.  113,  101  Paa 
104. 

[2]  Consequently,  then,  however  far  the 
commission  may  have  exceeded  Its  power  in 
making  the  order  of  November  27,  1920,  es- 
tablishing the  rate  which  the  respondent 
company  could  charge  for  its  service,  tiie 
act  must  have  been  a  judicial  one  before  the 
writ  can  issue.  Was  it  of  tills  nature?  The 
authorities  of  this  and  other  jurisdictions  are 
uniform  in  holding  that  the  power  to  regu- 
late and  establish  rates  which  a  public  ser- 
vice corporation  may  lawfully  charge  for  Its 
service.  Is  a  legislative  power.  Oarson  v. 
Steamboat  Canal  Co.,  43  Nev.  298,  185  Pac. 
801,  1119;  Nebraska  Tel.  Co.  v.  State,  55  Neb. 
627,  76  N.  W.  171,  45  L.  R.  A.  113 ;  Southern 
Pacific  Co.  V.  Bartlne,  (O.  G)  170  Fed.  726; 
Southern  Pacific  Co.  v.  Campbell,  230  U.  S. 
637,  33  Sup.  Ct  1027,  67  L.  Ed.  1610;  the 
Minnesota  Rate  Cases,  230  U.  S.  3!^,  83  Sup. 
Ct  729,  57  L.  Ed.  1511,  48  L.  R,  A.  (N.  S.) 
1151,  Ann.  Cos.  1916A,  18 ;  Prentis  ▼.  Atlan- 
tic Coast  Line  Co.,  211  U.  S.  210,  29  Sup.  Ct 
67,  53  L.  Ed.  150;  McChord  v.  Louisville  & 
Nashville  B.  a  Co.,  183  U.  S.  483,  22  Sup 
Ct  165,  46  L.  Ed.  289;  Chicago,  etc.  Railway 
Oo.  V.  Wellman,  143  U.  S.  339,  12  Sup.  Ct 
400,  36  L.  Ed.  176;  10  Corpus  Juris,  406. 

"The  power  to  make  rates  is  legislative  rath- 
er than  judicdal."    4  R.  O.  L.  p.  6081 

"The  history  of  the  legislation  of  the  entire 
country,"  said  the  court  in  Nebraska  Tel.  Co.  ▼. 
State,  supra,  "shows  that  the  power  to  deter- 
mine what  compensation  public  service  corpo- 
rations may  demand  for  their  services  is  a 
legislative  function  and  not  a  judicial  one." 

[3]  But  counsel  for  petitionera  Insist  ttiat 
the  commission  acted  judicially,  not  in  nam- 
ing the  amount  of  the  rate  and  its  future 
operation,  but  In  making  its  order  retroac- 
tive so  as  to  include  the  irrigation  season  of 
the  year  1920.  We  are  unable  to  perceive 
how  a  power,  legislative  In  kind,  l>ecomes 
Ipso  facto  judicial,  because  it  Is  attempted 
to  be  exercised  In  retrospect  The  commis- 
sion may  have  been  mistaken  as  to  the  ex- 
tent of  its  authority  but  it  did  not  attempt 
to  exercise  power  ot  a  different  nature  than 
that  conferred  upon  It  by  the  Legislatura. 
After  all  is  said,  the  commission  merely  fixed 
a  rate.  It  was  no  more  an  act  judicial  in 
Its  nature  than  if  the  Legislature  itself  had 
fixed  the  amount  of  the  rate  and  given  it  re- 
troactive operation.  The  power  of  the  Leg- 
islature to  enact  laws  of  restrospective  op- 
eration in  certain  classes  of  legislation  is 
unquestioned,  but  It  is  not  oonstrued  to  be  a 
judicial  power  tn  this  respect 
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[41  In  making  the  order  operatiTe  for  the 
Irrigation  season  of  1920  the  commission  fix- 
ed a  rate  for  service  already  rendered  by  the 
respondent  company,  it  is  true,  but  to  doing 
80  It  did  not  Interpret  and  apply  any  existr 
Ing  laws  to  accomplish  the  result  The  In- 
quiry was  as  to  what  should  be  the  rule  of 
compensation  for  such  service,  and  the  com- 
mission proceeded  no  further  than  to  estab- 
lish such  rule.  We  cannot  declare  this  to 
be  the  exercise  of  judicial  power.  If  the 
commission  exceeded  its  Jurisdiction  in  at- 
tempting to  make  rates  operative  for  the  ir- 
rigation season  of  1020,  that  part  of  the  or- 
der at  least  is  Invalid,  but  this  alone  fur- 
nishes no  ground  for  the  Issuance  of  the 
writ,  even  thou{^,  as  petitioners  contend, 
there  is  no  other  plain,  speedy,  and  adequate 
remedy. 

"Certiorari  will  not  lie  merely  becanse  there 
is  no  other  adequate  or  speedy  remedy  by  which 
to  review  the  proceedings,  where  it  is  otherwise 
not  a  proper  case  for  the  writ,  as  when  the  pro- 
ceedings are  not  judicial  in  their  nature."  11 
G.  3.  101;  State  v.  Clongh.  64  Minn.  378,  67 
N.  W.  202. 

[61  However,  we  do  not  deem  It  Improper 
to  observe  ithat  If  petitioners  have  no  avail- 
able remedy  by  virtue  of  section  33  of  the 
Public  Uauty  Act  of  1919  (St.  1919,  c.  106) 
or  in  equity,  as  they  contend,  and  the  order 
of  the  commission  la  null  and  void  for  want 
of  jurisdiction,  they  have  a  good  defense  pro 
tanto,  in  an  action,  for  the  collection  of  the 
rate.  Such  a  defense  in  a  case  of  this  kind, 
where  no  right  can  be  lost  or  injury  result 
in  the  meantime,  must  be  held  to  constitute 
a  plain,  speedy,  and  adequate  remedy.  State 
of  Nev.  V.  Washoe  County,  14  Nev.  140; 
Quinchard  v.  Board  of  Trustees,  113  OaL 
664-668,  45  Pac.  856. 

The  application  for  the  writ  must  be  dis- 
missed; and  it  is  so  ordered. 

SANDERS.  O.  J.,  and  COLBMAN,  X,  con- 
cur. 


(6S  Utah.  UT) 

CASTLE  V.  DELTA  LAND  &  WATER  CO. 
et  al.     (No.  3623.) 

(Supreme   Court  of  Utah.     March  24,   1921. 
Befaearing  Denied  Aprfl  SO,  1921.) 

1.  Appeal   and   error  9=3662(1)— New   record 
cannot  be  made  la  the  appellate  court. 

The  appellate  court  is  bound  by  the  record 
made  below,  and  a  new  record  caimot  be  made 
therein. 

2.  Costs  «=> 1 36— Failure  to  demand  cost  bond 
a  waiver. 

A  defendant  who  fails  to  demand  security 
for  costs  by  nonresident  plaintiff  waive*  such 
right 


3.  Statute*  «=9236— Remedial  aot  niMraliy 
construed. 

A  remedial  statute  mast  be  Hberally  oon- 
stmed.! 

4.  Costs  <s=>  1 37— Dismissal  for  failure  to  file 
cost  bond  nullity  as  to  defendant  not  demand- 
ing. 

Where  one  defendant  demanded  that  a  non- 
resident plaintiff  ffle  a  cost  bond,  a  Judgment 
of  dismissal  is,  as  to  a  defendant  not  demand- 
ing security  for  costs,  a  nullity.* 

5.  Appeal  and  error  <@=3327(2),  414— Party  not 
affected  by  reversal  need  not  be  served  with 
notice. 

Where,  notwithstanding  one  of  the  defend- 
ants did  not  join  in  the  motion  for  security  for 
cost  bond,  the  action  which  was  by  a  nou- 
resident  plaintiff  was  dismissed  as  to  ail,  the 
judgment  as  to  such  defendant  being  a  nullity, 
be  is  not  a  necessary  party  to  an  appeal,  and 
the  appeal  will  not  be  dismissed  because  he  was 
not  served  with  notice.* 

6.  Costs  i3=»l  19— Nonresident  plaintiff  should 
be  allowed  time  to  file  cost  bend. 

Where  one  of  several  defendants  more  than 
a  year  after  the  filing  of  answer  demanded  that 
plaintiff,  a  nonresident,  should  famish  security 
for  costs,  held,  that  plaintiff  should  have  been 
allowed  time  to  furnish  security  as  requested 
in  event  the  lower  court  did  not  deem  the  right 
waived  by  delay,  and  hence  dismissal  of  the 
action  was  error.« 

Gideon,  J.,  dissenting. 

Appeal  from  District  CJourt,  MiUard  Conn- 
ty ;  D.  H.  Morris,  Judge. 

Action  by  C.  H.  Castle  against  the  Delta 
Land  &  Water  Company  and  others.  Prom 
a  judgment  of  dismissal,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Dey,  Hoppaugh  ft  Mark  and  Walton  ft  Wal- 
ton, all  of  Salt  Lake  City,  for  appellant 

William  Story,  Jr.,  of  Salt  Lake  City,  for 
rsfspondenta. 

WEBER,  J.  Delta  Land  ft  Water  Oom- 
pany  and  H.  B.  Prout,  respondents  herein, 
have  Interposed  a  motion  to  dismiss  the  ap- 
peal of  plaintiff,  the  appellant,  for  the  reason 
that  the  notice  of  appeal  was  served  neither 
upon  A.  M.  McPherson,  one  of  the  defendants, 
nor  upon  his  attorney. 

In  the  district  court  the  Delta  Land  ft 
Water  Company  demanded  security  for  costs 
on  the  ground  that  the  plaintiff  was  a  non- 
resident of  the  state  of  Utah.  This  motion 
was  made  after  the  case  had  been  removed 
to  the  federal  court  and  by  that  court  re- 
manded to  the  state  court  in  which  the  ac- 
tion was  Instituted,  and  a  year  after  the  de- 


>  West  Mountain  Lime  *  Stoaa  Co.  v.  DaiUr.  SB 
Utah,  218,  Ul  Pac.  647. 

>  Badertscher  v.  Independent  Ice  Co.,  IM  Pao.  Ul. 

•  Langton  L.  ft  a  Co.  v.  PMry,  4S  TTtah.  lU.  IS* 
Pac.  49- 

*  Forbes  t.  Delta  lAnd  ft  WaUr  Co.,  Ut  Pao.  UVT. 
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fendants  had  ffled  tbelr  answer.  The  bond 
not  being  famished,  a  motion  was  made  to 
dismiss  the  salt  PlalntUTs  counsel  was  not 
present  In  court  when  the  motion  was  sub- 
mitted, but  submitted  the  question  upon  a 
letter  furnished  court  and  counsel.  The  let- 
ter made  reference  to  matters  appearing  of 
record,  to  the  authority  of  Sduttl  t.  V.  P. 
Coal  COm  30  Utah.  462,  85  Pac.  1011.  8  Ann. 
Cas.  942,  and  contended  that  defendant  had 
waived  the  right  to  demand  security  for 
oosts.  Plalntlft  also  requested  opportunity 
to  give  security  In  the  event  the  court  was 
against  plalntlft  on  the  question  of  waiver. 
Subsequently  the  court  entered  an  order  sus- 
taining the  motion  and  dismissed  the  actlML 
The  notice  of  appeal  is  addressed  to  the  three 
defendants,  and  was  served  upon  William 
Story,  Jr^  who  acknowledged  service  of  the 
same  as  "attorney  for  the  defmdants."  At 
that  time  B.  S.  Grow,  Esq.,  was  attorney  of 
record  for  McPhersoo,  Mr.  Story  having  pre- 
viously withdrawn  as  attorney  for  McPher- 
Bon,  sudi  notice  having  been  filed  with  the 
derk  and  served  upon  plaintiff's  counseL  Mr. 
Story  has  filed  his  affidavit  to  the  effect  that 
his  acc^ance  of  service  on  behalf  of  all  the 
defendants  was  an  inadvertence  on  bis  part 
No  doubt  the  acceptance  of  service  occurred 
as  Mr.  Story  states. 

[1-4]  The  statute  provides  that  an  appeal 
to  the  Supreme  Court  shall  be  upon  the  rec- 
ord made  in  the  district  court.  A  new  rec- 
ord cannot  be  made  here.  Assuming  that 
the  record  has  been  corrected  and  that 
McPfaerson  is  not  a  party  to  this  appeal.  It 
becomes  necessary  to  Inquire  whether 
McPherson  is  a  necessary  party  to  the  appeal 
without  whose  presence  this  court  is  without 
Jurisdiction  In  the  premises.  McPherson  did 
not  Join  in  the  motion  for  security  for  costs. 
He  did  not  demand  a  cost  bond,  and  by  his 
inaction  he  watved  it  He  mtide  no  motion 
for  dismissal.  The  demand  for  costs  and  the 
motion  to  dismiss  were  made  by  the  Delta 
Lfmd  ft  Water  Company  alone.  When  the 
district  court  dismissed  the  suit  as  to  all  de- 
fendants, Ihduding  McPherson,  the  action 
was  wtacdly  gratuitous  so  far  as  McPherson 
was  concerned.  It  was  without  foundation 
and  aa  to  McPherson  a  nullity.  It  was  not 
merely  an  error,  because  nothing  had  been 
put  In  motion  to  Invoke  the  court's  Judgment 
In  favor  of  McPherson.  Evidently  McPheiv 
son  was  satisfied  not  to  have  a  cost  bond. 
Now,  what  difference  does  it  make  to  the 
Delta  Land  Sc  Water  Company  whether  he 
is  furnished  a  cost  bond  or  not?  True,  the 
statute  says  that,  if  a  bond  be  not  furnished 
when  duly  requested  by  defendant,  where 
plaintiff  is  a  nonresident  of  the  state,  the 
action  may,  on  motion  be  dismissed.  Being 
remedial,  the  statnte  must  be  liberally  con- 
strued. West  Mountain  Lime  &  Stone  Co.  y. 
Danly  et  al.,  38  Utah,  218,  lU  Pac.  647.  To 
lUnstrate:  Suppose  there  are  four  defend- 
asts  in  a  aolt,  two  of  them  demanding  a  cost 


bond,  but  which  the  nonresident  plaintiff  falls 
and  refuses  to  furnish,  and  that  these. two 
make  a  proper  and  timely  motion  for  a  dis- 
missal of  the  case.  Need  the  other  two  de- 
fendants Join  in  the  motion?  And  suppose 
they  say  they  do  not  desire  security  for 
costs;  that  they  object  to  a  dismissal  and 
plead  that  they  desire  the  case  tried  on  its 
merits.  Would  the  suit  be  dismissed  as  to 
all  defendants,  and  over  the  protests  of  tlie 
t^vo  who  object  to  its  dismissal?  And  on 
appeal  would  these  protesting  defendants  be 
necessary  parties?  We  cannot  construe  the 
statute  as  meanlh);  that  the  dismissal  must 
apply  to  all  defendants.  Including  those  who 
are  not  demanding  security  and  who,  by 
their  nonaction,  manifest  thcOr  intrait  to 
waive  a  bond  for  costs. 

In  Badertscher  t.  Independent  Ice  Go.  et 
aL.  184  Pac.  181,  a  motion  for  nonsuit  by  the 
Independent  Ice  Co.  was  granted,  and  that 
of  its  codefendant,  the  Wasatch  Coal  Com- 
pany, was  denied,  and  the  trial  proceeded 
against  the  coal  confpany  alone.  On  appeal 
from  a  Judgment  against  it,  the  coal  com- 
pany failed  to  serve  notice  of  appeal  on  the 
ice  company.  The  plaintiff  filed  a  motion  to 
dismiss  the  coal  company's  ai^eal  claiming 
the  Ice  company  to  be  an  adverse  party,  and 
hence  a  necessary  party  to  the  appeal.  It 
was  held  by  this  court  that  the  contentl(»  of 
plaintiff  in  that  case  was  without  merit 

[S]  The  Utah  cases  in  whldi  appeals  were 
dismissed  because  of  nonservlce  of  notice  of 
appeal  on  codefendants  are  mentioned  and 
distinguished  in  Badertscher  v.  Independent 
Ice  Co.,  supra.  All  those  cases  are  distin- 
guishable from  the  Instant  case.  The 
testis— 

"That  the  omitted  party  mast  be  aftected  by 
a  modification  or  reversal  of  the  judgment  ap- 
pealed from.  If  a  party  would  not  be  affected 
be  is  not  a  necessary  party,  and  hence  to  omit 
to  serve  him  with  notice  of  appeal  *  *  *  is 
not  fatal  to  the  appeal."  Langton  L.  &  0.  Co. 
V.  Peery,  48  Utah,  112,  169  Pac.  49. 

Not  having  Joined  in  the  demand  for  se- 
curity, McPherson  would  not  be  affected  by 
a  reversal  of  the  Judgment  of  dismissal,  and 
hence  the  omission  to  serve  him  with  notice 
of  appeal  Is  not  fatal  to  this  appeal. 

The  motion  to  dismiss  the  appeal  is  there- 
fore denied. 

[B]  The  facts  presented  on  this  appeal  are 
identical  with  those  in  Forbes  v.  Delta  Land 
&  Water  Co.,  193  Pac.  1097.  On  authority  of 
that  case  it  is  therefore  ordered  that  the 
Judgment  of  dismissal  be  vacated,  and  the 
cause  remanded  to  the  district  court,  with 
directions  that  plaintiff  l>e  ordered  and  re- 
quired to  furnish  security  for  costs  in  favor 
of  those  defendants  who  have  demanded  or 
may  demand  the  same,  and  that  said  bond 
be  furnished  within  SO  days  after  notice  of 
such  requirement,  and  in  case  plaintiff  fails 
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to  taraUti  bond  as  required  fhe  district  court 
cdtall  dlsmlas  pI&lntKTs  action  as  to  all  de- 
fendants who  demanded  security  for  costs, 
and  that  sacb  dismissal  be  without  prejudice; 
parties  to  this  action  to  each  pay  one-half  of 
costs  on  appeaL 

COBFMAN,  O.  J^  and  THUBMiLN  and 
FRIOK,  JJ^  concar. 

GIDEON,  3.  (dissenting).  This  court,  In 
GrlfDn  y.  Southern  Pac.  Co.,  31  Utah,  290,  87 
Pac.  1091,  gave  Its  approval  to  the  language 
of  the  Supreme  Court  of  California  in  defin- 
ing the  words  "adverse  party"  used  In  the 
Code  respecting  appeals  as  follows: 

"Each  party  whose  interest  in  the  sabject- 
matter  of  the  appeal  ii  adverse  to,  or  will  be 
affected  by,  tiie  reversal  or  modification  of  the 
judgment  or  order  from  which  the  appeal  has 
been  taken,  is,  we  think,  an  'adverse  party* 
within  the  meaning  of  these  provisions  in  the 
Code,  irrespective  of  the  question  whether  he 
appears  upon  the  face  of  the  record  in  the 
attitude  of  a  plaintiff  or  defendant  or  interven- 
er."   Senter  v.  De  Bemal,  38  Cal.  637. 

So  long  as  that  opinion  and  the  Utah  cases 
dted  are  not  modified  or  overruled,  I  can 
see  no  reascm  for  ignoring  or  refusing  to  ap- 
ply the  rule  announced  In  those  cases.  Jxx 
the  Grlffln  Case  one  Charles  E.  Austin  was  a 
defendant  J<totly  with  the  Southern  Pacific 
Company.  He  was  regularly  served  with 
summcnis^  but  did  not  answer  or  further  ap- 
pear in  the  action.  Judgment  was  rendered 
jointly  against  both  defendants,  and  the 
Southern  Pacific  Company  appealed,  but  did 
not  serve  notice  of  appeal  upon  its  codefend- 
ant,  Austin.  This  court  held  Austin  to  be  an 
adverse  party  and  dismissed  the  appeaL  The 
court,  In  discussing  the  case,  said: 

"A  new  trial  might  result  in  a  Judgment  be- 
ing entered  for  a  sum  far  in  excess  of  the 
amount  of  the  judgment  appealed  from,  in 
which  case  it  is  obvious  that  Austin's  interests 
would  be  materially  and  injnriously  affected  by 
a  reversal  of  the  case;  and  this,  too,  regard- 
less of  whether  the  case  is  reversed  as  to 
both  of  the  defendants,  or  as  to  the  Southern 
Pacific  Company  only." 

In  the  present  case  one  McPberson  Is  a 
joint  defendant  with  the  respondent  water 
company.  The  order  dismissed  the  case  as  to 
all  of  the  defendants.  The  order  of  reversal 
will  of  necessity  reinstate  the  case  against  all 
defendants.  I  think  I  am  justified  in  assum- 
ing that  McPberson  is  satisfied  in  having  the 
order  of  dismissal  stand,  and  also  that  his 
interest  "would  be  materially  and  Injuriously 
affected  by  a  reversal  of  the  cas&" 

In  my  opinion  the  appeal  should  be  dis- 
missed.   I  therefore  dissent. 


(68  tTtah,  142) 

FORSYTH  St  al.  v.  SELMA  MINES  CO.  at  al. 
(No.  3570.) 

(Supreme  Court  of  Utah.    April  8,  1921. 
Behearing  Denied  April  30,  1921.) 

1.  Corporations  «=»I75— In  the  abseaea  of  aa> 
thority  by  statute  or  artidea  of  Ineorporai- 
tlon,  assessments  oannot  be  levied  on  paid- 
up  stook. 

In  absence  of  statutory  anthority  or  pow- 
er conferred  by  the  articles  of  incorporation  or 
by  some  express  promise  to  pay  on  the  part 
of  the  stockholder,  there  can  be  no  valid  as" 
sessment  levied  on  the  fully  paid-up  stodk  of 
a  private  corporation.! 

2.  Corporations  ^=9175— Directors  of  mining 
company  entitled  to  assess  stook  without 
limitation  to  meat  exigencies  of  business, 
eto. 

Where  the  articles  of  incorporation  of  a 
mining  company  whose  asseta  consisted  of  un- 
patented mining  claims  provided  that  corporate 
stock  should  be  assessable,  and  that  assess- 
ments might  be  levied  by  the  board  of  direc- 
tors and  made  payable  in  the  manner  and  form 
provided,  the  board  had  power  to  assess  stodk 
without  limitation  for  any  amount  that  might 
be  necessary  to  meet  the  exigencies  of  the  cor- 
porate business  and  protect  the  interests  of 
the  corporation  and  its  stockholders. 

3.  Statutes  ^=3206— That  construction  which 
will  permit  the  enforcement  of  all  provisions 
should  be  adopted. 

Where  a  statute  is  in  doubt  or  susceptible 
of  more  than  one  construction,  that  one  which 
will  give  effect  to  all  of  its  provisions  shoold 
be  adopted  over  one  which  will  not.2 

4.  Corporations  igss  1 75— Directors  of  mlniag 
company  not  restrleted  to  stock  assessaieat 
of  10  per  cent. 

In  view  of  Comp,  Iawb  191T,  i  6839,  re- 
quiring statutes  to  be  liberally  construed,  the 
directors  of  a  mining  company  who  were  given 
power  to  levy  assessments  on  stock,  are  not 
restricted  to  the  10  per  cent,  assessment  re- 
ferred to  by  sections  901-903,  but  in  view  of 
sections  879  and  900  may  levy  an  assessment 
exceeding  10  per  cent.,  where  necessary  to 
protect  the  corporate  property,  consisting  of 
unpatented  mining  claims;  section  901,  etc., 
referring  to  assessments  on  unpaid  stock. 

Appeal  from  District  Court,  Salt  Lake 
County;    J.  W.  Strlngfellow,  Judge. 

Action  by  William  Forsyth  and  another 
against  the  Selma  Mines  Company  and  oth- 
ers. From  a  judgment  for  plaintiffs,  demur- 
rer to  the  answer  having  been  sustained,  and 
defendants   having   refused   to  amend,    de- 


>  Qarsr  T.  York  Utn.  Co..  S  Utah,  4M,  S6  Fac.  4M ; 
Qarey  ▼.  St  Joe  Mln.  Oo^  Sl  Utata.  417,  »1  Pac. 
389,  12  L.  R.  A.  (N.  S.)  554;  Nelson  v.  Kelth-O'Brieii 
Co.,  32  Utah,  402,  91  Pac.  SO;  Dotson  t.  Hoggan, 
44  Utah,  299,  140  Pac.  128. 

>  Gary-Lombard  L.  Go.  v.  Partridge,  10  Utah.  saa. 
>T  Pae.  S72. 
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fendantB  appeaL     Bevezsed  and  remanded, 
wltli  directions. 

W.  I.  Snyder  and  Dan  B.  Shields,  both  at 
Salt  I<ake  City,  for  appellants. 

Carlson  ft  Carlson,  of  Salt  Lake  City,  for 
respondents. 

CORFMAN.  O.  J.  Plalntifng  brought  this 
action  as  stockholders  of  the  defendant  com- 
pany, a  Utah  corporation,  to  enjoin  the  latter 
and  Its  officers,  oodefendants,  from  collect- 
ing an  assessment  levied  against  its  out- 
standing sto(^.  They  daim  that  the  leyy  is 
In  excess  of  the  amount  authorized  by  law. 
The  complaint  alleges  that  the  assessment  is 
null  and  void  for  the  following  reasons: 

"(a)  That  the  capital  stock  held  and  owned 
by  the  plaintiffs  as  aforesaid,  and  all  other 
stockholders  of  said  defendant  corporation,  is 
fully  paid-np  stock,  and  tltat  the  par  value  of 
said  stock  is  five  cents  per  share,  and  tliat  said 
defendant  corporation  is  incorporated  for 
$50,000,  which  capitalization  is  diyided  into 
1,000,000  shares  of  the  par  Talue  of  5  cents 
each,  and  that  at  the  time  of  levy  of  said  pre- 
tended assessment  No.  18,  on  said  8th  day  of 
July,  1920,  there  were  issued  and  outstanding 
718,663  shares  of  the  caidtal  stock  of  said  de- 
fendant company.  That  said  assessment  of  1 
cent  per  share  is  more  than  10  per  cent, 
of  the  outstanding  capital  stock  of  the  cor- 
poration as  of  July  8,  1920,  and  in  excess  of 
the  amount  allowed  by  assessment  by  the  stat- 
utes and  laws  of  the  state  of  Utah,  more  es- 
pecially under  section  902,  Compiled  Laws  of 
Utah  1917. 

"(b)  That  It  was  not  necessary  on  July  8, 
1920,  at  the  time  of  the  levying  of  said  pre- 
tended assessment  No.  18,  to  levy  said  pre- 
tended assessment  No.  18  of  1  cent  per 
share,  or  to  levy  any  ctssessment  in  excess  of 
10  per  cent,  of  the  outstanding  caidtal  stock 
of  said  defendant  company  as  of  July  8,  1920, 
for  the  purpose  of  meeting  the  obligations  or 
satisfying  the  claims  of  creditors  of  said  de- 
fendant company,  and  that  the  bona  fide  oUiga- 
tions  of  said  defendant  company  and  the  bona 
fide  claims  of  its  creditors  did  not,  on  July  8, 
1920,  aggregate  to  or  equal  any  sum  or  amount 
larger  or  in  excess  of  10  per  cent,  of  the  out- 
standing capital  stock  of  said  defendant  com- 
pany on  said  date  of  July  8,  1920." 

It  te  also  alleged  by  the  complaint  that  the 
articles  of  incorporation  of  the  defendant 
company  provide: 

TThe  common  stock  of  this  corporation  shsll 
be  assessable,  but  no  assessment^  of  any  kind 
or  nature  shall  be  levied  on  the  preferred  stock. 
All  assessments  shsll  be  levied  by  the  beard  of 
directors  and  shall  be  made  payaUe  in  the 
manner  and  form  as  provided  by  said  board." 

Bad  faith  is  also  charged  on  the  part  of 
tlie  officers  of  the  defendant  company  In  levy- 
ing the  assessment. 

The  answer  admits  the  levying  of  the  a»- 
Bcssment  complained  of  by  plaintifls,  bat  de- 
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nies  bad  faith  on  the  part  of  the  company 
officers,  or  that  the  levy  of  the  assessment  is 
illegal  under  the  statutes,  or  for  any  reason, 
and  in  substance  for  an  affirmative  defense 
specifically  mentions  and  sets  forth:  That 
the  assets  of  the  defendant  company  consist 
principally  of  86  unpatented  mining  daiins; 
that  when  said  assessment  was  made  the 
company  had  no  fnnds,  and  could  not  sell, 
after  earnest  efforts  made  so  to  do,  its  un- 
issued stock  for  any  price  commensorate 
with  its  value,  and  that  said  assessment  was 
levied  for  the  purpose  of  paying  the  annual 
labor  assessment  for  1920  on  said  claims,  and 
to  pay  other  debts  and  liabilities  incurred 
in  the  interest  of  the  stockholders  In  order 
to  save  and  protect  the  company  property,  all 
of  which  were  and  are  due  and  owing  and 
have  to  be  paid,  amounting  in  all  to  more 
than  the  said  assessment  against  the  out- 
standing stock,  all  of  which  is  fully  paid 
common  stock. 

To  the  answer  plaintiffs  filed  a  general  de-. 
murrer,  which  was  sustained  by  the  district 
court.  Defendants  declined  to  amend  or  fur- 
ther iflead,  and  therefore  the  court  rendered 
Judgment  in  plaintiffs'  favor,  and  decreed 
that  the  defendants  be  permanently  enjoined 
from  proceeding  with  the  collection  (^  said 
aasessnient. 

Defendants  appeal.  They  assigp  as  error 
the  giving  of  the  decree.  The  only  question, 
therefore,  presented  to  this  court  for  consid- 
eration is  whether  or  not,  in  view  of  the  facts 
pleaded,  the  district  court  was  Justified  In 
holding  as  a  matter  of  law  the  assessment  in- 
valid and  enjoining  its  collection. 

[1]  At  the  outset  we  think  that  it  may  be 
safely  stated  that  it  has  become  the  settled 
law  of  this  state  and  the  general  doctrine  of 
this  country,  that  in  the  absence  of  statutory 
authority  or  power  conferred  by  the  articles 
of  incorporation,  or  by  some  express  promise 
to  pay  on  the  part  of  the  stockholder,  there 
can  be  no  valid  assessment,  levied  on  the 
fully  paid-up  stock  of  a  private  corporation. 
Gary  v.  Xork  Min.  Co.,  9  Utah,  464,  35  Pac. 
494 ;  Oarey  v.  St.  Joe  Min.  Co.,  82  Utah,  497, 
91  Pac.  369,  12  L.  K.  A.  (N.  S.)  664;  Nelson 
T.  Kdth-O'Brien  Co.,  32  Utah,  402,  91  Pac 
80;  Dotson  v.  Hoggan,  44  Utah,  299, 140  Pac. 
128;  26  A.  &  E.  Ency.  Lews,  p.  923;  7  B.  C. 
L.  1180. 

[2]  It  has  been  seen  that  the  articles  of  in- 
corporation of  the  defendant  company  ex- 
pressly provide  that  the  kind  or  class  of 
stock  held  by  the  plaintiffs  "shall  be  assess- 
able," and  that  the  assessments  "shall  be 
levied  by  the  board  of  directors  and  shall  be 
made  payable  in  the  manner  and  form  as  pro- 
vided for  by  said  board."  It  is  not  altogether 
clear  as  to  what  was  intended  by  the  incor- 
porators by  the  use  of  the  foregc^g  expres- 
sions. Plaintiffs  very  strenuously  argue  and 
contend  that  the  only  Interpretation  that  can 
be  placed  upon  the  language  employed  la 
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Uiat  the  common  stock  may  b«  assessed  only 
wltbln  tbe  Umltattons  preaqj-ibed  by  our  stat- 
utes. Taking  Into  consideration  the  fact  that 
unpatented  mining  claims  form  the  principal, 
U  not  the  only,  basis  for  the  capitalization 
of  the  defendant  company,  it  would  seem 
that  a  more  logical  construction  would  be 
that  the  Incorporators  must  have  contemplat- 
ed by  the  expression  used  that  tbe  common 
stock  should  be  assessable  without  limitation, 
tor  the  purpose  and  the  amount  necessary  to 
carry  on  the  corporate  business  in  general, 
and  more  especially  to  develop,  save,  and  pro- 
tect Its  mining  claims  and  other  property, 
thereby  subserving  the  best  interest  of  tbe 
company  and  its  stockholders  in  the  only  way 
possible,  according  to  the  admitted  facts, 
under  the  pleadings  In  the  case.  So  long  as 
tbe  incorporators  themselves  saw  fit  to  agree 
and  expressly  provide  by  their  articles  of  In- 
corporation that  stock  should  be  assessable 
without  prescribing  any  limitation  as  to  the 
amount,  this  court  is  Impelled  to  bold  In  ac- 
cord with  tbe  theory  advanced  by  the  defend- 
ants that  It  was  fully  Intended  by  the  incor- 
porators that  the  board  of  directors  of  the 
company  should  be  Invested  with  the  power 
to  assess  without  limitation  for  any  amount 
that  might  be  necessary  to  meet  tbe  exigen- 
cies of  the  corporate  business  and*  protect 
the  Interests  of  tbe  corporatlcm  and  Its 
stockholders. 

[1,4]  But  passing  from  the  consideration 
of  the  articles  of  incorporation  to  the  provi- 
sions of  our  statutes  bearing  on  the  question 
involved.  It  seems  to  us  that  the  ixmltion  tak- 
en and  maintained  by  the  plaintiffs  before 
the  district  court  with  respect  to  the  levy 
being  excessive  cannot  be  sustained,  even 
though  it  be  conceded  that  the  articles  of  In- 
corporation leave  the  amount  of  the  levy  to 
be  as  provided  by  statute,  and  therefore  the 
statutes  are  entirely  controlling.  The  stat- 
utes (chapter  2  of  tbe  compiled  Laws  of  Utah 
1817)  with  respect  to  assessments  reads: 

"Sec.  900.  Tlie  full  paid  capital  itodc  of  any 
corporation  *  *  *  shall  not  be  assessable 
for  any  purpose  whatever,  except  to  such  ex- 
tent and  in  such'  manner  as  may  be  ex- 
pressly provided  in  the  articles  of  incorpora- 
tion.   •    •    • 

"Sec.  901.  The  board  of  directors  of  any 
corporation,  whose  capital  stock  shall  not  be 
full  paid,  may,  for  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying  debts, 
levy  and  collect  assessments  upon  the  sub- 
scribed and  unpaid  capital  stock  thereof  in 
such  a  manner  and  at  such  times  as  may  be 
prescribed  in  tbe  articles  of  incorporation,  or, 
if  not  therein  provided  for,  in  the  manner  and 
form  and  to  the  extent  hereinafter  prescribed. 

"Sec.  902.  No  assessment  shall  exceed  ten 
per  cent,  of  the  outstanding  capital  stock  of 
the  corporation,  unless  the  corporation  is  un- 
able to  meet  its  obligations  or  satisfy  the 
daims  of  its  creditors,  in  which  case  the  as- 
sessment may  be  for  the  full  amount  unpaid 
upon  ita  capital  stock,  or  fOr  any  less  amount 


that  may  be  sufficient  to  meet  sndt  oUlgations 
or  claims. 

"Sec.  903.  No  assessment  shall  be  levied 
while  a  portion  of  a  previous  one  remains  un- 
paid, unless:  1.  Tbe  power  of  the  corporation 
has  been  exercised  in  accordance  with  the  pro^ 
visions  of  this  chapter  for  the  purpose  of  col- 
lecting such  previous  assessment;  2.  The  col- 
lection of  such  previous  assessment  has  been 
enjoined  or  restrained;  or  3.  The  assessment 
falls  within  provisions  of  the  next  preceding 
section  [section  902]."    . 

It  Is  very  strenuously  argued  and  contend- 
ed on  tbe  part  of  the  plaintiffs  that  section 
902,  above  quoted,  places  an  absolute  limita- 
tion upon  tbe  right  to  levy  assessments  upon 
fully  paid  outstanding  stock  of  lO'Per  cent,  of 
tbe  amount  of  tbe  capital  stodc  of  tbe  cor- 
poration. In  other  words,  that  this  section 
not  only  applies  to  assessments  or  calls  for 
unpaid  subscriptions,  but  also  to  issued  paid- 
up  capital  stodi:.  It  is  very  certain  that  this 
section  does  not  In  express  terms  so  state. 
Therefore,  In  order  to  give  It  tbe  intendment 
claimed  for  It  by  plaintiffs,  we  are  required, 
as  pointed  out  by  the  defendants,  to  either 
read  something  into  the  section  that  la  not 
there,  or  read  something  out  of  It  that  Is 
there.  Under  our  rules  of  statutory  cm- 
structlon  we  are  reminded  that  where  tbe 
statute  la  In  doubt  or  susceptible  of  more 
than  one  construction,  one  of  which  will  give 
effect  to  all  of  Its  provisions  and  the  otber 
wUl  not,  we  should  adopt  the  construction 
which  vrlll  permit  of  all  of  its  provislcms  be- 
ing enforced.  Gary-Lombard  L.  Ca  v.  Part- 
ridge, 10  Utah,  322,  37  Pac  672.  Further, 
the  provisions  of  our  statutes,  and  all  pro- 
ceedlngs  under  them,  are  to  be  liberally  am- 
strued  with  a  view  to  effect  their  objects  and 
to  promote  Justice.  Comp.  Laws  Utah  1917, 
I  5839.  As  pointed  out,  tbe  articles  of  in- 
corporation of  tbe  defendant  corporatl<m  ex- 
pressly provide  tbat  the  common  stock  of  the 
corporation  "shall  be  assessable."  Gomp. 
Laws  Utah  1917,  |  900,  not  only  recognizes 
the  right  of  the  incorporators  to  provide  in 
the  articles  of  incorporation  for  assessments 
upon  full-paid  capital  stock,  but  also  to  any 
extoit  as  may  be  prescribed  by  the  artldes. 
(Section  879,  ch.  1,  Comp.  Laws  Utah  1917) 
dealing  with  tb»  liability  of  stockholdera, 
loovldes  that— 

"Full-paid  capital  stock  of  any  corporation 
organized  since  March  8,  1894,  or  that  may 
hereafter  be  organised,  under  the  laws  of  this 
state,,  except  as  otherwise  expressly  provided 
in  this  title,  shall  not  be  liable  for  the  cor- 
porate obligations,  nor  shall  assessments  be 
levied  on  such  atotk  for  any  purpose  whatever, 
except  to  such  extent  and  in  sufch  manner  as 
may  be  expressly  provided  in  the  articles  of 
Incorporation." 

Reading  sections  879  and  900  together  for 
the  purpose  of  arriving  at  tbe  legislative  in- 
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tent,  which  we  have  a  right  to  do,  they  seem 
to  harmonize  perfectly.  Sections  901  and 
802,  Bnpra,  which  we  think  have  to  do  wholly 
with  calls  or  assessments  on  unpaid  sub- 
scriptions, do  not  harmonize  with  sections 
879  and  900,  which  deal  with  assessments 
agalnat  pald-np  stock.  They  cannot  be  made 
to  do  BO.  Treating  the  several  sections  of 
our  statutes  with  regard  to  assessments  In 
their  proper  spheres,  it  Is  manifest  that  no 
confusion  will  result.  Moreover,  the  conclu- 
sion seenrs  irresistible  that  when  Incorpora- 
tors expressly  declare  in  their  articles  of 
agreement  that  stock  "shall  be  assessable" 
without  fixing  the  amount  or  prescribing  any 
limit,  aa  was  done  in  the  Instant  case,  they 
must  have  had  in  mind  and  fully  intended 
that  the  stock  should  be  assessable  to  the 
extent  and  for  the  amount  necessary  to  en- 
able the  corporation  to  do  business  along 
business  lines,  at  least  to  such  an  extent  aa 
will  enable  the  company  to  carry  out  the  pur- 
poses of  its  organization  and  save  and  pre- 
serve the  property  of  the  company  and  its 
■tockholders  and  to  pay  and  meet  Just  debts 
and  obIlKatl<«B. 

We  tlilnk  the  district  court  erred  in  sus- 
taining plaintifTs  demurrer  to  the  defend- 
ants' answer,  and  in  ordering  judgment  In 
plaintiffs'  favor  In  this  action.  It  Is  there- 
fore ordered  that  the  Judgment  be,  and  the 
same  is  hereby,  reversed.  Let  the  case  be  re- 
manded to  the  district  court,  with  directions 
that  the  plaintiffs'  demurrer  to  the  answer 
be  overruled  and  the  cause  proceeded  with; 
appellant  to  recover  costs. 

WEBER,  OIDEON,  TEIUBBIAN,  and 
TBICEC,  JJ.,  concur. 


(JS  Utah,  6» 

HEISELT  CONST.  CO.  et  al.  v.  INDUSTRIAL 
COMMISSION  OF  UTAH.     (No.  3620.) 

(Supreme  Oowrt  of  Utah.    April  U,  1921.) 

•..Matter  aad  tervant  «a34l7(7)— ladDttrlal 
CommlsaioB'a  fladlaoa  oa  subetaatlal  ovl- 
denca  coneiuslva. 

Findings  of  the  Industrial  Commission  sup- 
ported by  substantial  evidence  will  not  be  dis- 
turbed by  the  Supreme  Court. 

2.  Master  and  servant  9=>38S— Administrator 
set  entitled  to  compeasatlon  on  hijured  em- 
ploye's death  from  other  causes  previous  to 
award. 

Where  injured  employe  who  would  have 
been  entitle  to  compensation  for  specified 
number  of  weeks  under  Ck>mp.  Laws  1917,  f 
8138,  as  amended  by  Laws  1919,  c.  63,  if  he 
bad  lived,  died  from  causes  in  no  wise  con- 
nected with  injuries  before  he  was  awarded 
compensation,  his  administrator  was  not  enti- 


tled to  such  compensation,  ainoe  the  right  to 
such  compensation  was  not  a  right  that  vested 
in  the  employe  Immediately  npon  his  injury, 
and  which  therefore  did  not  vest  in  his  estate 
upon  his  death,  in  view  of  the  purpose  of  the 
Workmen's  Compensation  Act,  its  title,  and  in 
view  of  Comp.Laws  1917,  f  3140,  as  amended 
by  Laws  1919,  c.  63  and  section  3141. 

Gideon,  X,  dissenting. 

Proceeding  under  the  Workmen's  (Compen- 
sation Act  by  A.  E.  Harvey,  aa  administra- 
tor of  the  estate  of  David  Murphy,  deceased, 
for  compensation  for  injuries  sustained  by 
David  Murphy,  opposed  hy  the  Helselt  (Con- 
struction (Company,  employer,  and  the  Xta& 
Life  Insurance  Company,  Insurer.  Award 
ot  Industrial  (Commission  for  claimant,  and 
the  employer  and  insurance  carrier  bring 
an  original  actl<m  to  review  the  proceedings 
of  the  Industrial  Commission.  Award  an- 
nulled, with  directions  to  dismiss  action. 

E.  L.  Kearney  and  Oustln,  OlUette  &  Bray- 
ton,  all  of  Salt  Lake  (City,  for  plalntifla. 

Harvey  Cluff,  Atty.  (3en.  (J.  H.  Wolfe,  of 
Salt  Lake  City,  of  counsel),  for  defendant 

THUBBCAM,  J.  This  la  an  action  to  re- 
view the  proceedings  of  the  defendant,  In- 
dustrial Oommlssion  of  Utah  (hereinafter 
called  Oommlssion)  in  the  matter  of  an 
award  made  by  said  (Commission  to  the  es- 
tate of  one  David  Murphy,  deceased,  and  to 
have  aald  award  declared  null  and  void. 
The  decision  of  the  (Commission  not  only 
contains  its  findings  of  fact,  conclusions  of 
law  and  award,  but  also  the  reasons  which 
Induced  the  Commission  to  make  the  award. 
With  the  view  of  making  our  opinion  more 
Intelligible  we  quote  the  decision  In  its  en- 
tirety. 

"I.  The  defendant  employer,  Helselt  (Con- 
struction Company,  is,  and  was  on  January  10, 
1920,  an  employer  subject  to  chapter  100,  Com- 
piled Laws  of  Utah,  1917,  as  amended,  and  that 
defendant  ^tna  Life  Insurance  (Company  is 
tbe  insurance  carrier  of  said  defendant  em- 
ployer. 

"II.  That  defendant  Mtna.  Life  Insurance 
Company  paid  deceased  $16  per  week  as  com- 
pensation for  nine  weeks,  ending  March  28th, 
1920,  and  that  all  medical  end  hospital  service 
was  furnished  by  defendants  in  tbe  following 
amounts:    Medical,  $38;  hospital,  $96. 

"in.  That  on  the  10th  day  of  January,  1920. 
David  Murphy,  of  Salt  Lake  (City,  state  of  Utah, 
was  injured  by  accident  arising  out  of  or  in  the 
course  of  his  employment,  while  engaged  in  the 
usual  course  of  his  trade,  business,  profession, 
or  occupation  of  the  defendant  employer  of 
Prove  Canyon,  state  of  Utah. 

"IV.  That  said  injury  was  cansed  from  being 
exposed  to  severely  cold  weather  while  at  his 
work  on  January  10,  1920,  which  resulted  in 
the  ends  of  several  of  his  fingers  becoming 
frozen  and  later  requiring  the  amputation  of 
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right  thtunb  at  diatal  Joint,  right  first  finger 
one-half  distal  phalanx,  right  second  finger 
one-half  distal  phalanx,  right  third  finger  three- 
fourths  distal  phalanx,  left  fourth  finger  three- 
fourths  distal  phalanx. 

"Y.  That  David  Murphj  died  on  the  28th  day 
of  March,  1920,  from  causes  in  no  wise  con- 
nected with  or  resulting  from  said  injuries. 

"VI.  That  deceased  was  54  years  of  age, 
single,  and  was  earning  at  the  time  of  the  ac- 
cident $31.60  per  week,  working  seven  days 
per  week,  and  that,  so  far  as  known,  he  l^t 
no  one  dependent  upon  him  for  support. 

"VII.  That  applicant,  A.  E.  Harvey,  is  the 
duly  appointed  administrator  of  the  estate  of 
David  Murphy,  deceased. 

"Conclosiona. 

"From  the  foregoing  the  Commission  finds 
and  concludes  as  follows: 

"David  Murphy  suffered  an  injury  arising  out 
of  or  in  the  course  of  his  employment  while 
in  the  employ  of  the  defendant  employer,  which 
would'  entitle  him  to  the  benefits  of  the  Work- 
men's Compensation  Act  of  Utah  for  the  pe- 
riod of  total  disability  of  nine  weeks,  and  in 
addition  thereto  compensation  for  the  loss  of 
certain  members,  equaling  31^  weeks  at  $1S 
per  week,  upon  which  was  paid  at  the  time 
of  hi«  death  nine  weeks  at  $16  per  week,  or 
$144.  There  remains  unpaid  31%  weeks  at  $10 
per  week,  or  $504,  which  amount  his  estate  is 
justly  entitled  to  recover. 

"Section  3137  of  the  Workmoi's  Compensa- 
tion Act  provides  for  the  compensation  pay- 
ments in  caaes  of  temporary  disability.  TUs 
section  of  the  law  was  compUed  with  by  de- 
fendant insurance  company  by  their  paying  the 
injured  David  Murphy  for  that  period  of  time 
total  disability  suffered. 

"Section  3138  of  the  act  provides  in  part  in 
the  case  of  the  following  injuries  the  compen- 
Bstion  shall  be  60  per  cent,  of  the  average 
weekly  wage,  but  not  more  than  $16,  to  be  paid 
weekly  for  the  periods  stated  against  such  in- 
juries respectively,  and  shall  be  in  addition  to 
the  compensation  hereinbefore  provided  for 
temporary  total  disability.'  Then  foHows  the 
sdiedule. 

"It  is  under  this  section  and  schedule  that 
the  deceased  waa  entitied  to  81%  weeks'  com- 
pensation, and  for  which  no  compensation  was 
paid. 

"Section  3145  of  the  act  gives  to  the  Indus- 
trial Commission  power  to  commute  periodical 
benefita  to  one  or  more  lump  sum  payments. 

"In  view  of  the  foregoing,  and  the  evident 
intent  of  the  act  to,  among  other  things,  relieve 
the  public  of  the  care  of  such  cases  as  would 
otherwise  become  charges  upon  charity,  the 
Commission  finds  and  concludes  that  the  es- 
tate of  David  Murphy,  deceased,  should  re- 
cover in  this  case,  thereby  enabling  the  ap- 
pointed admijiistrator  to  pay  certain  obliga- 
tions incurred  by  the  deceased,  and  to  defray 
the  necessary  funeral  expenses. 

"Therefore,  it  is  ordered,  adjudged,  and  de- 
creed that  the  defendant  Beiselt  Construction 
Company  or  ^tna  Life  Insurance  Company  pay 
to  applicant  A.  B.  Harvey,  as  administrator  of 
the  estate  of  David  Murphy,  deceased,  the  sum 
of  $504,  which  sum  represents  compensation 
at  th*  rate  of  $16  per  week  for  81%'  weeks. 


dating  from  March  28,  1920,  the  entire  amount 
of  which  is  now  due  and  payable." 

Application  for  a  rehearing  was  denied. 

Plaintiffs  contend  that  the  evidence  is  In- 
sufficient to  eetabllsli  the  fact  that  David 
Murphy's  thumb  and  finger  were  frozen 
while  in  the  employment  of  the  construction 
company,  or  that  they  were  frozen  at  alL 
Plaintiffs  also  challenge  the  finding  that  the 
alleged  freezing  of  the  thumb  and  fingers 
constituted  an  injury  arising  from  an  acci- 
dent as  cmitemplated  La  the  Industrial  Act. 
They  also  challenge  the  conclusion  that  the 
estate  of  David  Murphy  is  entitled  to  the 
benefits  he  would  have  received  had  he  lived 
during  the  period  fixed  by  the  award. 

[1]  One  of  the  most  usual  burdens  imposed 
upon  this  court  in  this  class  of  cases  is  to 
be  compelled  to  declare  over  and  over  again 
that  the  court  is  powerless  to  disturb  find- 
ings which  are  supported  by  substantial  ev- 
idence. In  the  present  case  there  is  sub- 
stantial evidence  to  support  the  finding  that 
the  thumb  and  fingers  of  David  Murphy 
were  frozen  while  in  the  employment  of  the 
construction  company  oq  the  10th  day  of 
January,  1920.  That  question  is  therefore 
dismissed  without  further  consideration. 

Whether  the  thumb  and  fingers  becoming 
frozen  constituted  an  injury  arising  from  ac- 
cident, as  contemplated  in  the  Industrial 
Act,  presents  a  more  serious  question,  and 
one  which,  if  controlling,  should  not  be  sum- 
marily dlsiXMed  of  by  the  court  It  presents 
a  mixed  question  of  law  and  fact,  under  the 
authorities  we  have  examined,  and  its  de- 
termlnatimi  requires  a  close  and  careful 
analysis  of  many  conflicting  decisions.  In 
the  opinion,  of  the  writer  that  question  is 
not  controlling  In  the  instant  case,  and  any 
decision  we  might  render  concerning  it 
would  at  most  merely  establish  a  rule  for 
the  determination  of  future  cases.  For  that 
reason,  in  the  present  case  we  leave  the 
question  undetermined. 

The  correctness  of  the  conclusicm  rea<died 
by  the  Commission  that  the  estate  of  David 
Murphy,  deceased,  is  entitled  to  succeed  to 
the  benefits  which  he  wouldi  have  received 
had  he  lived  seems  to  be  the  only  questton 
left  for  our  determination.  A  brief  state- 
ment of  the  contentions  of  the  respective 
parties  in  this  regard  wUl  tend  to  narrow 
the  discussion.  The  defendant  contends  that 
the  right  of  David  Murphy  to  compensation 
for  the  loss  of  his  thumb  and  fingers,  under 
C.  U.  U.  1917,  S  3138,  as  amended  In  Sesa. 
Laws  1919,  p.  161,  became  a  vested  right  in 
his  lifetime,  and  upon  his  death  from  other 
causes,  without  dependents,  such  right  In- 
ured to  his  estate.  Plaintiffs'  ccmtention  is 
that  the  compensation  to  which  Murphy  was 
entitied  for  the  loss  of  his  thumb  and  fingers 
was  intended  only  as  compensation  for  the 
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loaa  of  any  wages  he  might  have  been  en- 
abled to  earn  In  the  futnrel  tf  he  had  not 
been  Injnred,  and  was  purely  a  personal 
light  which  terminated  npon  his  death. 

The  question  presented  Is  both  novel  and 
interesting.  It  Is  to  us  a  case  of  the  first 
Impression.  It  Is  Insisted  by  the  defendant 
Commission  that  there  are  cases  analogous 
In  principle  and  persuasive  In  support  of  de- 
fendant's contention.  We  are  referred  es- 
pecially to  the  case  of  Mundlng,  State  ex  rel., 
▼.  Industrial  Commission  of  Ohio,  92  Ohio 
St  434,  111  N.  B.  299,  L.  B.  A.  1916D,  944, 
Ann.  Cas.  1917I>,  1102.  That  case  arose 
under  the  Ohio  Industrial  Act  which  was  in 
force  when  the  Utah  Industrial  Act  was  en- 
acted. It  Is  generally  conceded  that  the 
Utah  act  was  patterned  after  the  Ohio  law. 
Section  35,  subd.  2  of  the  Ohio  law  (103 
Ohio  Laws,  p.  72),  the  construction  of  which 
was  Involved  in  the  case  referred  to,  reads 
as  follows: 

"If  there  are  wholly  dependent  persons  at 
the  time  of  t^e  death,  the  payment  shall  be 
sixty-six  and  two -third  8  per  cent  of  the  aver- 
age weekly  wages,  and  to  continue  for  the  re- 
mainder of  the  period  between  the  date  of  the 
death,  and  six  years  after  the  date  of  the  in- 
jory,  and  not  to  amount  to  more  than  a  maxi- 
mum of  thirty-seven  hundred  and  fifty  dollars, 
nor  less  than  a  minimum  of  one  thousand  five 
hundred  dollars." 

Section  8140,  snbd.  2,  O.  I*  U.  1917,  as 
amended  In  Session  Laws  1919,  at  jwge  163, 
reads: 

"If  there  are  wholly  dependent  persons  at 
the  time  of  the  death,  the  payment  shall  be 
CO  per  cent  of  the  average  weekly  wages,  but 
not  to  exceed  a  maximum  of  $16  per  week, 
and  to  continue  for  the  remainder  of  the  period 
between  the  date  of  the  death,  and  six  years 
after  the  date  of  the  injury,  and  not  to  amount 
to  more  than  a  maximum  of  $5,000.00,  nor 
less  than  a  minimum  of  $2,000.00." 

It  is  admitted  that  as  far  as  any  question 
of  construction  Is  concerned  there  Is  no  dif- 
ference in  principle  between  the  statute  of 
Utah  and  the  statute  of  Ohio  In  the  excerpts 
quoted.  la  the  Ohio  case  the  court  held  that 
an  award  of  compensation  from  the  state 
Insurance  fund  to  a  wholly  dependent  per- 
son, under  the  law  of  that  state,  above  quot- 
ed, rested  in  the  dependent  when  the  award 
was  made,  and  in  case  of  the  dependent's 
death  any  balance  remaining  unpaid  passed 
to  his  or  her  personal  representative.  At 
page  455  of  92  Ohio  St,  and  at  page  804  of 
111  N.  B.  (L.  K.  A.  1916D,  944,  Ann.  Cas. 
1917D,  llffi^,  the  court  says: 

"We  hold  that  when  the  award  is  once  made 
to  a  sole  dependent  the  right  to  the  compensa- 
tion vests,  and  once  vested  there  can  be  no  con- 
dition attached  except  as  to  the  time  of  pay- 
ment, and  it  is  eqoaUy  immaterial  whether  the 
dependent  subsequently  dies  or  becomes  in- 
dependenti'* 


A  literal  construction  of  the  language  used 
in  the  excerpt  hardly  supports  the  contention 
made  by  defendant  In  the  present  case.  The 
language  is: 

"When  tA«  award  U  onoe  made  to  a  sole  de- 
pendent the  right  to  the  compensation  vests." 
(Italics  ours.) 

In  this  case  no  award  was  ever  made  to 
a  person  while  living,  nor  was  there  a  per- 
son living  to  whom  It  could  have  been  made. 
It  was  not  made  until  December  20,  1920. 
nearly  nine  months  subsequent  to  Murphy's 
death.  This  distinction  may  not  be  entitled 
to  serious  consideration.  The  writer  has  no 
desire  to  advance  a  suggestion  by  way  of  ar- 
gument that  Is  wholly  devoid  of  merit  The 
point,  however.  Intended  to  be  made  by  the 
distinction  referred  to  la.  If  the  right  does 
not  vest  until  the  award  Is  made,  then.  In 
the  present  case,  there  was  no  vested  right, 
because  there  was  no  one  living  in  whom  It 
could  vest  We  can  hardly  conceive  of  a 
right  i»asslng  to  an  estate  unless  the  right 
had  vested  In  some  one  while  living. 

In  addition  to  the  Ohio  case  cited  In  sup- 
port of  defendant's  contention  that  the  right 
of  a  dependent  to  compensation  Is  a  vested 
right,  defendant  cites  Smith  v.  Kaw  Boiler 
Works  Co.,  104  Kan.  591,  180  Pac.  259; 
Wangler  B.  &  S.  Metal  Works  Oo.  v.  Indus- 
trial Commission,  287  III.  118,  122  N.  D.  367; 
Smith  V.  So.  Surety,  193  S.  W.  204 ;  L.  B.  A. 
1916A,  135,  and  cases  dted  in  the  note. 

[2]  It  to  but  fair  to  defendant  to  state  its 
position  is  that  when  Murphy  lost  his  thumb 
and  fingers  his  cMnpensation  for  the  loss  im- 
mediately vested  by  virtue  of  section  3138, 
supra,  which  specifically  provides  compensa- 
tion fqr  the  loss  of  a  member;  that  such 
compensation  does  not  depend  for  Its  valid- 
ity upon  an  award  by  the  commission,  but 
upon  the  statute,  which  unqualifiedly  vests 
the  compensation;  that  In  the  present  case 
the  compensation  being  absolutely  fixed  and 
determined  before  death,  it  became,  and  was, 
a  vested  right  and,  upon  his  death,  imme- 
diately vested  In  his  estate.  There  would 
be  much  force  In  this  contention  If  It  were 
Justified  by  a  fair  and  reasonable  interpre- 
tation of  the  scope  and  meaning  of  the  Utah 
Workmen's  Compensation  Act  The  very 
title  of  the  act  Itself  seems  to  preclude  the 
Idea  that  any  portion  of  the  fund  should 
Inure  to  the  estate  of  the  employe,  or  that 
of  his  dependents.  The  tltie,  as  far  as  ma- 
terial, reads: 

"Prescribing  the  powers  and  duties  of  the 
Industrial  Commission  of  Utah ;  establishing 
rates  of  compensation  for  personal  injuries 
or  deaths  sustained  by  employes  in  the  course 
of  employment;  providing  methods  of  insuring 
the  payment  of  such  compensation;  creating  a 
State  Insurance  Fund  for  the  benefit  of  in- 
jured and  the  dependenti  of  killed  emplot/it; 
providing  tor  tha  administration  at  ancJi  fond 
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by  tlt«  IndtiBtrial  Commlaalon  of  XJtali."    Qttit- 
In  mm.) 

If  we  go  further  and  examine  the  body  of 
the  act,  we  nowhere  find  a  suggestion  that 
the  estate  of  the  employe,  or  any  of  his  de- 
pendents, shall  succeed  to  the  benefits  Cov- 
ered by  the  act  On  the  contrary,  as  far  as 
the  dependent  Is  concerned,  we  find  It  ex- 
pressly provided: 

"Should  any  dependent  of  a  deceaaed  employ^ 
die  or  marry  during  the  period  covered  by  such 
weekly  payments,  the  right  of  such  dependent 
to  compensation  under  tliis  title  shall  cease." 
0.  L.  D.  1017,  I  3141. 

Neither  this  provision,  nor  any  provision 
similar,  is  found  In  the  Ohio  act  from  which 
it  is  claimed  the  Utah  law  was  adopted. 
The  fact  that  the  decision  In  the  Ohio  case, 
before  referred  to,  was  rendered  prior  to  the 
enactment  of  the  Utah  law  Is  of  deep  sig- 
nificance. With  that  decision  before  It,  In- 
terpreting the  meaning  of  the  Ohio  law,  the 
Utah  Legislature  deliberately  enacted  the 
provision  above  quoted,  providing  that  bene- 
fits awarded  to  sole  dependents  ceased  upon 
their  death.  It  Indicates  Just  what  the  title 
of  the  act  above  quoted  implies,  that  the  ben- 
efits of  the  act,  in  the  event  of  the  employe's 
death  from  injury,  passes  to  his  dependents, 
and  to  them  alone.  Upon  their  death  the 
benefits  cease.  The  unpaid  balance,  if  any, 
remains  in  the  Insurance  fund  instead  of 
vesting  in  the  dependents'  estate. 

When  we  come  to  consider  the  case  of  the 
employ^  himself  we  find  the  same  general 
policy  expressly  maintained.  In  the  evettt 
of  his  death  from  injury,  within  the  act, 
without  dependents,  it  is  provided  that  the 
employer  or  Insurance  carrier  shall,  in  addi- 
tion to  burial  expenses,  pay  into  the  state 
treasury  the  sum  of  $700,  unless  the  employer 
is  Insured  In  the  state  insurance  fund.  0.  L. 
U.  1917,  as  amended  In  subd.  1  of  said  sec- 
tion, Sess.  Laws  1919,  page  163.  Thus,  it 
appears,  both  in  the  case  of  the  death  of  a 
dependent  and  of  the  death  of  the  onployfi 
himself,  without  dependents,  the  statute  ex- 
pressly Ignores  their  estate  and  ^dudes 
them  from  participating  in  the  fund. 

A  careful  reading  of  the  act  Induces  In  our 
mind  a  strong  conviction  that  the  primary 
purpose  of  the  law  is  (1)  to  secure  to  an 
injured  employ^,  within  the  act,  compensa- 
tion for  his  Injury  or  loss,  to  be  paid  in 
weekly  installments,  unless  commuted,  such 
payments  to  cease  at  his  death;  (2)  to  se- 
cure to  the  dependents  of  a  deceased  em- 
ploy 6,  within  the  act,  the  benefits  provided 
therein,  such  bmeflts  to  cease  upon  the  de- 
p^dents'  death;  and,  (3)  to  maintain,  pre- 
serve, and  keep  secure  the  insurance  fund 
for  the  above  purposes. 

It  cannot  be  Inferred  from  any  language 
found  In  the  Utah  law  that  the  Insurance 
fund  therein  provided  should  he  drawn  apoa 


or  used  for  any  oQier  purposes  ttan  as  a  pw- 
sonal  benefit  to  the  classes  of  persons  named 
In  the  act  to  be  conferred  upon  them  while 
living.  Indeed,  there  is  something  almost  In- 
congruous In  the  Idea  that  the  insurance 
fund  should  be  susceptible  of  being  lavished 
upon  persons  iwsslbly  bearing  no  relation 
whatever  to  the  deceased  employfi  or  the 
business  in  whldb  he  was  employed. 

The  point  we  make  is  well  stated  in  a 
Massachusetts  case,  wherein  It  was  contend- 
ed that,  on  the  death  of  a  dependent,  the 
benefits  awarded  vested  in  her  estate.  The 
Supreme  Judicial  Court  of  that  state,  in 
Murphy's  Case,  224  Mass.  694,  113  N.  Bl  283, 
says: 

"To  hold  that  the  dependent's  right  to  com- 
pensation is  a  vested  right  whicb  passes  to  a 
legatee  by  will,  and  in  case  of  intestacy  goes 
to  the  dependent's  next  of  kin,  would  be  to  put 
upon  the  insurer  a  burden  not  called  for  by  the 
object  which  the  act  was  passed  to  attain.  In 
addition,  the  compensation  awarded  the  dei>end- 
cnt  would  go  in  that  case  to  persons  altogether  - 
outside  the  class  contemplated  by  the  act.  So 
construed  the  act  would  or  might  oiridi  sttas- 
gers  in  place  of  doing  justice  to  the  family  and 
next  of  kin  of  an  employ^  killed  In  the  coune 
of,  and  80  as  an  incident  to^  the  business  in 
which  he  was  employed." 

If  the  compensation  which  a  deceased  em- 
ploy6  would  have  been  entitled  to  had  he 
lived  vests  in  his  estate  when  he  dies  without 
dependents,  it  follows  as  a  corollary  indis- 
putable that  such  compensation  Is  not  only 
the  subject  of  Inheritance,  but  of  testamen- 
tary disposition  as  well.  As  stated  by  the 
Massachusetts  court,  the  act  so  construed 
might  enrich  strangers  In  place  of  doing 
Justice  to  the  family  and  next  of  kin.  Such, 
we  believe,  would  be  a  perversion  of  the 
whole  scheme  of  legislation  on  this  subject, 
and  would  defeat  the  manifest  purposes  of 
the  law.  It  is  not  entirely  free  from  doubt 
that  the  Legislature  has  the  power  to  Impose 
such  a  burden  upon  the  Insurance  fund.  It 
cannot  be  said  that  It  Is  In  any  sense  a  mat- 
ter of  common  right  No  such  obligation 
rests  upon  employers  at  common  law,  even  in 
cases  of  the  grossest  negligence.  Let  us  sux>- 
pose,  for  instance,  that  the  freezing  of  Mur- 
phy's thumb  and  fingers  was  caused  by  the  in- 
excusable, indefensible  negligence  of  his  em- 
ployer, and  that,  on  the  same  day,  he  died 
from  sunstroke,  or  other  cause  in  no  wise 
attributable  to  the  Injury  to  his  thumb  and 
fingers,  what  right  at  common  law  would  his 
estate  have  for  such  Injury?  It  would  have 
none  whatever,  for  the  simple  reason  that  the 
estate  has  sufTered  no  loss. 

It  appears  to  the  writer,  viewing  the  case 
from  every  angle  of  which  he  Is  cajiable, 
whether  from  the  standpoint  of  legislative  in- 
tent, common  laW,  or  equity,  that  the  estate 
of  David  Mun>by,  deceased.  Is  not  entitled  to 
the  sum  awarded  by  the  Commission,  or  any 
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mm  wbaterer.  We  bave  found  no  can  In 
point,  or  even  analogooa,  in  tbe  Bllghteat  de- 
gree murtalnlng  audi  award  nnder  a  atatute 
atmllar  to  onrs,  nor  has  any  aocb  caae  been 
called  to  oar  attention. 

The  most  plaoaible  reaaon  glTen  1^  the 
Oommlssion  for  tbe  award  In  qaestlaB  la 
foond  In  the  laat  paragraph  of  wbat  ia  de- 
nominated ita  ocaicliiaiana: 

*Trhe  Oommlaaion  finds  and  condndes  that  the 
catate  of  David  Mnrphy,  deceased,  should  re- 
eorer  in  this  case,  th«rebf  tnoMing  tte  ap- 
pointed Q4i»M»trator  to  pay  oertain  ohUgationa 
nteurred  hp  tte  ieeeatod,  and  to  4«frap  M« 
assetiary  /wiaial  empenut,"    Cltalioa  oai&) 

Tbe  Commission  fonnd  itself  in  an  annenal 
and  extraordinary  predicament  An  onployfi 
within  the  indnstrial  act  had  been  injnred, 
and  tbe  Commission  concluded  he  was  en- 
titled to  compensation  for  the  loss.  Tbe  em- 
ployC  snbsequently  died  from  other  causes. 
The  act  provides  for  payment  of  funeral  ex- 
penses out  of  the  fond  only  in  cases  where 
death  results  from  the  injury.  The  Com- 
mlaalon  by  a  drcoitoua  method  undertook  to 
do  wbat  It  could  not  do  directly.  It  sought 
by  tbe  award  to  oomiiel  the  paymoit  of  tbe 
funeral  expenses  of  deceased  out  of  the  fund, 
notwithstanding  bis  death  did  not  result 
from  the  injury.  In  our  opinion  the  Commia- 
alon  exceeded  its  Jurisdiction. 

The  award  is,  therefore,  annulled  and  set 
aside,  and  the  Commisaion  ia  directed  to  dis- 
miss tbe  action. 


OOKFSCAN,    O.    J., 
TKICK,  JJ.,  concur. 


and    WEBBR    and 


OIDBON,  J.  (dissenting.  Tbe  determina- 
tive question  presented  by  this  record  is  oon- 
daely  stated  tn  tbe  brief  of  defendant  as 
followa: 

"The  contMdling  qnestlon  being  whether  or 
not  compensation  due  deceased  on  account  of 
the  permanent  Injury  suffered,  namely,  the  loss 
of  certain  parts  of  his  fingers,  became  a  vested 
right  in  his  estate  upon  his  death,  when  death 
reanlta  from  other  canses  than  injury." 

My  learned  Associate  Mr.  Justice  THUBp 
MAN  discusses  the  case  on  tbe  theory  that 
audi  is  the  decisive  question.  In  tbe  pre- 
vailing opinion  he  says: 

"The  correctness  of  the  condnsion  reached 
by  tbe  Commission  that  the  estate  of  David 
Mnrphy,  deceased,  is  entitled  to  succeed  to  the 
benefits  which  he  would  have  received  had  he 
lived  seems  to  be  the  only  question  left  for  our 
determination.'' 

The   authorities,   imder   workmen's   com- 
pensaticm  lawa  such  as  ours,  are  to  tbe  ef- 
fect tbat  whenever  tbe  statute  has  fixed  a 
dednite  amount  payable  to  a  particular  par- 
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son  tbe  right  of  audi  person,  or.  In  tbB  erant 
of  bia  death,  his  legal  rcpreacntatlva,  to  re- 
ceive tbe  amount  so  fixed  cannot  be  defeated 
except  by  some  positive  proviaion  of  tbe 
atatuta  terminating  sudi  right,  or  unless 
the  manifest  intent  and  general  purpose  of 
the  act  would  be  thwarted  by  enforcing  pay- 
ment Mundlng,  State  ex  rel.,  v.  Industrial 
Com.,  92  Ohio  St  434,  Ul  N.  B.  290,  U  B. 
A.  1916D,  944,  Ann.  Caa  1917D,  U62;  Smith 
V.  Kaw  Boiler  Works  Co.,  104  Kan.  S91.  180 
Pac.  250 ;  Wangler  B.  tc  B.  Metal  Works  Co. 
▼.  Indnstrial  Com.,  287  III.  U8,  122  N.  B. 
366;  Darlington  t.  Boacee,  1  K.  B.  219,  76 
li.  J.  K.  B.  N.  8.  87;  United  OoUierlea  v. 
Simpson,  A.  a  883,  78  J.  O.  P.  N.  S.  129. 
The  last  two  cases  are  dted  in  notes  96  and 
96,  L.  B.  A.  1916A,  138. 

Tbe  Lord  Chancellor,  in  United  OoUleries 
V.  Simpson,  supra,  in  discasslng  a  similar 
question  to  the  one  under  consideration,  said: 

"Tbe  act  does  not  require  that  the  depend- 
ent himself  should  make-  the  claim,  and  I  do 
not  see  why  that  right  to  make  the  daim 
should  not  pass  to  the  executor.  *  *  *  No 
doubt  this  act  was  intended  to  save  dependents 
from  the  loss  they  might  sustain  by.  being  de- 
prived of  the  support  they  previously  had  from 
tbe  deceased  workman,  and  if  the  dependents 
themselves  die  they  require  it  no  longer.  And 
it  seems  anomalous  to  enforce  payment  when 
no  dependent  is  still  living  to  require  support 
The  act,  however,  provides  a  fixed  sum,  and  this 
must  be  taken  as  the  statutory  provision, 
whether  in  the  event  it  is  needed  or  not  Per- 
haps if  tliis  result  had  been  foreseen  it  might 
have  been  guarded  against;  but  that  cannot 
affect  the  Judgment  of  a  court  of  law." 

In  Wangler  B.  ft  S.  Metal  Works  Co.  r. 
Industrial  Com.,  supra,  the  fourth  beadnote, 
which  correctly  reflects  the  opinion  of  the 
court  reads  as  follows: 

"In  view  of  Workmen's  Compensation  Act  f 
9,  and  section  19,  par.  'g,'  tbe  right  to  com- 
pensation, though  not  a  snbject  of  bequest  and 
though  continuing  in  the  dependents  of  the 
beneficiary  only  in  manner  prorided  by  the 
act  ia  a  vested  right,  and  can  be  affected  only 
by  the  act  of  the  Legislature  that  gave  it" 

No  case  is  dted,  nor  has  any  been  found, 
holding  contrary  to  the  condusions  an- 
nounced in  tbe  foregoing  authorities. 

Proceeding  upon  the  assumption  that  the 
authorities  dted  support  the  foregoing  gen- 
eral statement  of  the  law,  it  is  advisable  to 
examine  the  sections  of  our  act  to  determine 
whether  there  is  anything  except  mere  de- 
ductions to  warrant  the  conclusion  that  the 
terms  of  tbe  act  defeat  tbe  right  of  tbe  es- 
tate of  tbe  injured  employ^  to  receive  tbe 
compensation  fixed  by  tbe  act  It  will  not 
be,  and  is  not  contended  tbat  tbe  amount 
of  compensation  to  wbicb  the  deceased  would 
have  been  entitled  had  he  lived  was  in  any 
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way  contingent  upon  the  question  of  de- 
pendency or  upon  any  Judgment  of  the  Com- 
mlsBlon.  It  Is  a  definite  sum  fixed  by  stat- 
ute. No  discretion  is  left  in  the  Commission, 
save  that  it  toay  commute  the  payments  and 
direct  the  amount  to  be  paid  in  a  lump  sum. 
Comp.  Laws,  Utah,  1917,  {  3137,  being  one 
of  the  sections  of  the  Workmen's  Compensa- 
tion Act,  aa  amended  by  c.  63,  Laws  Utah, 
1919,  provides  for  compensation  in  cases  of 
temporary  disability,  and  fixes  the  amount 
to  be  paid.  The  right  of  the  claimant  in 
this  proceeding  is  governed  by  Comp.  Laws, 
Utah,  1917,  I  3138,  as  amended  by  c.  63, 
Laws,  Utah,  1919.  ID  the  award  made  by 
the  Commission  is  not  authorized,  and  must 
therefore  be  annulled,  the  reason  will  have 
to  be  foimd  in  this  section.    The  section  as 

amended  reads  as  follows: 

> 

"Where  the  injury  causes  partial  disability 
for  work,  the-  employe  shall  receive,  daring 
such  disability  and  for  a  period  of  not  to  exceed 
six  years  beginning  on  the  fourth  day  of  dis- 
ability, a  weekly  compensation  equal  to  60 
per  cent,  of  the  difference  between  his  average 
weekly  wages  before  the  acddent  and  the  week- 
ly wages  he  is  able  to  earn  thereafter,  bat  not 
more  than  $16.00  a  week.  In  no  case  shall 
the  weekly  payments  continue  after  the  disa- 
bility ends,  or  death  of  the  injured  person, 
and  in  case  the  partial  disability  begins  after  a 
period  of  total  disability  the  period  of  total 
disability  shall  be  deducted  from  sadi  total 
period  of  compensation.  In  the  case  of  the 
following  injuries  the  compensation  shall  be  60 
per  cent,  of  the  average  weekly  wages,  but  not 
more  than  $16.00  to  be  paid  weekly  for  the  pe- 
riod stated  against  such  injuries  respectively, 
and  shall  be  in  addition  to  the  compensation 
hereinbefore  provided  for  temporary  total  dis- 
ability, to  wit:  For  loss  of:  [Here  follows 
schedule  of  amounts  to  be  paid  for  loss  of  arm, 
hand,  finger,  etc.]" 

The  provision  of  the  section  claimed  by 
counsel  for  plaintiff  aa  authority  to  defeat 
the  award  is  the  sentence  found  In  the  above 
quotation  as  follows: 

"In  no  case  shall  the  weekly  payments  con- 
tinue after  the  disability  ends,  or  the  death 
of  the  injured  person.    •    •    •  " 

Upon  an  analysis  of  that  section  it  Is  ap- 
parent that  two  distinct  grounds  or  rights 
to  comi)ensatlon  are  included.  The  first  re- 
lates to  an  injury  causing  "partial  disabil- 
ity for  work."  (Italics  mine.)  The  sentence 
last  quoted  and  relied  upon  to  defeat  the 
award  at  most  is  merely  a  proviso  or  lim- 
itation upon  the  general  terms  found  in  the 
section. 

"The  proviso  is  generally  introduced  by  the 
word  'provided,'  bat  its  existence  and  effect 
are  to  be  determined  rather  by  its  matter  and 
snbstance  than  by  its  form."    SO  Cyc.  1162. 

The  same  meaning  would  have  been  eon- 
Teyed  \t  the  Legislature^  rather  than  malting 


the  limitation  a  distinct,  lndep«ident  sen- 
tence, had  used  the  word  "provided"  preced- 
ing "In  no  case,"  etc.  Such  being  the  evi- 
dent intuit. of  the  language  quoted,  no  good 
reason  is  found  in  the  act  why  the  ordinary- 
rules  of  construction  should  not  be  applied 
to  this  language.  The  usually  accepted  func- 
tion of  a  proviso  is  to  limit  preceding  g^en- 
eral  terms  used  In  the  statute.  Rawla  ▼. 
Doe,  23  Ala.  240,  48  Am.  Dec.  289;  De  Graff 
V.  Went,  164  IlL  485,  46  N.  B.  1075;  In  i« 
Bovler's  Estate,  52  Utah,  285,  172  Paa  683 ; 
SuUlvan  v.  Bailey,  125  Mich.  104,  83  N.  W. 
996;  W<«  ▼.  Bauerels,  72  Md.  481,  19  AtL 
1045,  8  L  R.  A.  680;  United  States  ▼.  Ber- 
nays,  168  Fed.  792,  86  C.  O.  A.  62. 
In  Rawls  v.  Doe,  supra,  the  court  said: 

"As  the  natural  and  appropriate  office  of  a 
proviso  is  to  restrain  or  qualify  some  preceding 
matter,  we  think,  upon  sound  prindples  of  con- 
stmction,  it  should  be  confined  to  what  pre- 
cedes, unless  it  is  clear  that  it  was  intended  to 
apply  to  subsequent  matter." 

That  rule  of  constructlcm  received  the 
approval  of  this  court  In  Re  Bovler's  Estate, 
supra. 

An  examination  of  the  section  quoted 
proves  conclusively  that  the  injuries  men- 
tioned In  the  latter  part  of  that  section  are 
in  no  way  related  and  are  in  no  way  kindred 
to  the  disabilities  or  injuries  mentioned  in 
the  part  of  the  section  which  precedes  the 
proviso.  The  latter  part  of  the  section 
deals  exclusively  with  compensation  for  the 
loss  of  an  arm,  hand,  or  some  other  portion 
of  the  body  specifically  mentioned  in  the 
schedule.  Following  that  schedule  there  Is 
no  intimation  that  the  compensation  provid- 
ed for  therein  is  to  be  defeated  by  the  death 
of  the  injured  person  or  after  the  disability 
ends.  In  fact,  we  4re  dealing  with  a  disabil- 
ity or  injury  that  In  the  very  nature  of 
things  can  never  end;  nevertheless  we  are 
applying  a  defeasance  clause  that  provides 
that  an  award  may  be  defeated  by  the  re- 
moval of  a  disability. 

In  my  judgment,  the  decision  of  the  Ohio 
Supreme  Court  In  State  v.  Industrial  Com., 
supra,  ought  to  be  deddve  of  the  question 
here  presented.  As  stated  by  Mr.  Justice 
THURMAN,  our  Workmen's  Compensation 
Act  is  copied  largely  from  the  law  of  that 
state.  The  decision  in  the  above  case  was 
rendered  in  July,  1915,  some  two  years  prior 
to  the  enactment  of  the  law  in  this  state. 
The  statute  in  that  state  fixed  a  definite 
amount  to  be  paid  to  the  dependents  and 
the  court  held  that  such  became  a  vested 
right  and  descended  to  the  estate  of  the  one 
to  whom  the  payments  should  have  been 
made  had  he  lived.  In  the  course  of  the 
opinion  the  court  said: 

"If  the  deceased  employe  left  a  widow  who 
was  living  with  him  at  the  time  of  his  death. 
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the  board  must  find  that  she  was  whoHy  depend- 
ent upon  her  deceased  husband,  and  most  make 
a.  certain  award  of  compensation  to  her.  The 
qaestion  of  dependency  and  amount  of  award 
in  snch  cases  are  both  determined  absolutely 
by  the  statute.  Tbe  board  can  only  act  formal- 
ly and  must  ao  act" 

The  amount  payable  to  the  deceased  un- 
der section  3138,  sapra,  is  determined  by  the 
8tatttt&  There  is  no  question  of  dependency 
InTOlyed.  Neither  is  there  any  question  of 
the  loss  of  wages.  The  sole  question  for  the 
Commission  to  determine  was,  Did  the  loss 
of  the  finger  oocur  in  the  course  of  or  arise 
out  of  the  employment?  If  so,  the  statute 
fixes  definitely  the  amount  of  payment  The 
fact  of  the  construction  of  the  statute  by  the 
Ohio  court  prior  to  the  enactment  of  the 
law  in  this  state  must  be  presumed  to  hare 
been  within  the  knowledge  of  the  Legislature 
at  the  date  of  the  enactment  Apparmtly 
with  a  Tlew  of  defeating  the  application  of 
that  construction  to  certain  portions  or  pro- 
visions of  our  act  the  Legislature  inserted 
the  proviso  found  at  or  near  the  center  of 
section  3138. 

Section  3141  of  the  act  has  to  do  with  the 
anmrtionmeiit  and  payment  of  benefit  In 
cases  of  death.  The  L^islature,  apparently 
to  further  emphasise  Its  Intent  that  the  lim- 
itation or  defeasance  of  the  award  should 
apply  only  to  certain  specific  provisions  of 
the  statute,  and  not  to  the  act  generally, 
provided.  In  the  last  sentence  of  nld  section 
S141,  aa  foQows: 

"Should  any  dependent  of  a  deceased  em- 
pIoy£  die  or  marry  during  the  period  covered 
by  snch  weekly  payments,  the  right  of  snch 
dependent  to  compensation  under  this  title  shall 
cease." 

It  wQI  not  be  argued,  I  ai^rehend,  that 
the  limitation  quoted  affects  or  relates  to 
any  compensation  other  than  that  provided 
for  In  sectton  3141.  Nothing  Is  found  In  the 
act  except  in  the  limitations  in  section  3138, 
snpra,  and  in  section  3141,  above  quoted, 
that  even  suggests  an  Intent  on  the  part  of 
the  Legislature  to  defeat  a  right  once  vested. 
It  may  well  be  doubted  whether  the  limita- 
tion placed  upon  the  award  found  In  section 
3141  was  Intended  to  defeat  an  award ;  that 
la,  to  relieve  the  insurer  of  the  payment  of 
such  award.  To  Illustrate:  Suppose  that  a 
man  is  killed  by  accident  while  in  the  em- 
ploy of  another,  and  leaves  a  widow  and 
minor  children.  The  Commission,  In  its  dis- 
cretion, determines  that  so  much  of  the 
award  is  payable  to  the  widow  and  so  much 
for  the  support  of  the  minor  children.  The 
widow  marries  again.  No  one  would  seri- 
ously contend  that  the  Insurer  would  thereby 
to  relieved  from  paying  the  full  amount  of 
the  award  to  the  remaining  dependents,  and 
yet  such  would  be  the  logical  result  if  the 


majority  opinion  Is  a  correct  Interpretation 
of  the  Intent  of  the  Legislature. 

I  regard  the  date  of  the  award  aa  wholly 
ImmaterlaL  The  right  was  or  was  not  In 
existence  prior  to  the  death  of  the  deceased. 
In  this  case,  admittedly,  the  deceased,  in  his 
lifetime,  had  the  right  to  demand  the  com- 
pensation as  fixed  by  the  statute.  The  award 
does  not  make  the  right  The  award  is  de- 
pendent upon  the  legal  right  existing  before 
It  Is  made.  It  is  merely  the  act  of  the  Com- 
mission leoognlzlng  a  right  already  In  ex- 
istence. 

It  is  suggested  In  the  opinion  of  the  court 
that  It  is  hardly  conceivable  of  the  right 
passing  to  the  estate  unless  the  right  had 
vested  In  some  one  while  living.  If  the  right 
was  In  any  way  dependent  upon  the  award 
that  suggestion  might  have  some  weight  In 
the  reasoning  of  the  court  The  right,  how- 
ever, was  not  dependent  upon  the  award. 
The  right  was  created  by  statute.  I  have 
attempted  to  point  out  that  there  Is  nothing 
in  the  statute  that  defeats  the  right  by  rea- 
son of  the  death  of  the  claimant 

My  Associate  who  writes  the  prevailing 
oplni(m  Justifies  the  order  annulling  the 
award  not  upon  a  constrnctlon  of  the  sec- 
tion quoted,  but  upon  what  Is  designated  "a 
fair  and  reasouable  interpretation  of  the 
scope  and  meaning  of  the  Utah  Worlun^s 
Compensation  Act"  It  la  argued  that  the 
title  of  the  act  "seems  to  preclude  the  Idea 
that  any  portion  of  the  fund  should  inure 
to  the  estate  of  the  employe,  or  that  of  his 
dependents."  In  my  Judgment,  no  words  are 
found  in  the  title  of  the  act  as  quoted  in 
the  majority  opinion  to  warrant  the  condn- 
Blon  that  "the  very  title  of  the  act  itself" 
precludes  "the  Idea  that  any  portion  of  the 
fond  should  inure  to  the  estate  of  the"  in- 
jured "employe."  As  set  forth  in  the  title, 
the  Insurance  fund  is  to  be  administered  for 
the  benefit  of  injured  employes  and  depend- 
ents of  killed  employes.  It  may  reasonably 
be  assumed  that  the  loss  of  an  arm,  finger, 
etc.,  would  be  an  Injury  to  an  employe. 
What  reason,  therefore,  Is  there,  from  fbe 
language  found  In  the  title,  to  condude  that 
if  the  body  of  the  act  vests  a  right  In  an  In- 
jured employe  by  reason  of  an  Injury,  that 
audi  right  Is  d^eited  by  the  scope  of  the 
act  as  set  forth  in  the  title.  The  general 
purpose  and  scope  of  our  Workmen's  Com- 
Ijensatlon  law  Is  not  different  from  the  gen- 
eral pur];>ose  and  scope  of  such  laws  In  other 
states  or  other  countries.  The  authorities 
of  thla  country  and  of  England  are  in  har- 
mony In  holding  that  courts  have  "no  power 
to  put  a  limitation  upon  a  right  legally  given 
by  the  Legislature."  Wangler,  etc.,  Co.  v. 
Ind.  Com.,  supra. 

Neither,  in  my  Judgment,  is  the  question 
presented  by  this  record  controlled  or  con- 
cluded by  the  contention  that  the  underlying 
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imrpooe  of  fbe  act  Is  oompoisatlon  to  de- 
pendents. It  may  be  admitted  that  compen- 
sation In  death  cases  is  not  payable  except 
there  be  dependoits  at  the  time  of  the 
death.  In  other  words,  no  rights  vest  lot 
the  simple  reason  that  there  is  no  one  in 
whom  such  rights  conld  vest.  Granted,  as 
It  is  in  this  case,  tliat  all  the  conditions  liad 
been  fulfllled  which  yested  the  right  and 
made  the  compensation  payable,  tlien  the 
only  question  left  is,  what  is  there  in  the 
act  to  defeat  the  vested  right?  The  error 
of  the  majority  opinion.  In  my  Judgment,  Is 
that  it  fails  to  recognize  the  fact  that  a 
right  had  ever  vested  In  the  deceased.  It 
is  stated  by  the  court  that — 

"It  cannot  be  inferred  from  any  langnage 
found  in  the  Utah  law  that  the  insurance  fund 
therein  provided  should  be  drawn  npon  or  used 
for  any  other  purpose  than  as  a  personal  ben- 
efit to  the  class  of  persons  named  in  the  act 
to  be  conferred  npon  them  while  living." 

My  answer  to  that  Is  that  the  condnsion 
is  beside  the  question.  The  question  here  Is, 
Is  there  anything  In  the  Utah  law  defeat- 
ing a  right  once  vested  in  the  deceased?  If 
the  right  had  vested,  then  It  requires  no  pro- 
vision of  the  statute  to  make  the  necessary 
deduction  or  inference.  The  law  itself  pro- 
tects such  vested  right,  tmless  it  la  defeated 
by  some  positive  statute. 

The  eighth  beadnote  to  Wangler,  etc.,  Co. 
V.  Ind.  Com.,  supra,  Is  as  follows: 

'K>>nrts  have  no  power  to  put  a  limitation 

upon  a  right  legally  given  by  the  Legialatare, 
unless  by  a  dear  construction  of  the  act  it 
can  be  said  that  such  limitation  was  in  further- 
ance of  the  lepslative  intent." 

The  general  purposes  sought  to  be  ac- 
complished by  the  act  do  not  in  any  way,  in 
my  Judgment,  conflict  with  the  general  rule 
of  law  that  a  definite,  positive  right  fixed 
by  the  act  cannot  be  defeated  merely  by  the 
death  of  the  party  Intended  to  receive  the 
benefits  stipulated  in  sudi  law.  If  the  right 
vested  and  became  fixed  in  the  deceased,  it 
follows  that  his  legal  representative  Is  au- 
thorized to  apply  for  and  collect  the  amount 
for  the  benefit  of  the  estate  of  mdi  deceased. 

I  therefore  dissent 


(K7  Utah.  471) 
In  re  LISTMAN'S  ESTATE.     (No.  3482.) 

(Supreme  Coort  of  Utah.    Jan.  81,  1&21.) 

I.  Exeoatsrs  and  administrators  «s9506(3)— 
Evidence  held  to  support  flnding  of  exeootor's 
dailniiueaciea  in  failing  to  Invest. 
On  objections  by  a  widow  and  others  to 

the  aeoonnt  of  her  deceased  husband's  executor, 


evidence  held  to  support  tke  findings  of  the 
trial  court  as  to  the  execntor's  delinqnendes 
in  fading  to  invest  funds  of  the  estate  as  re- 
quired  by  order  of  court,  etc; 

2.  Exsoators  and  administrators  «=b9I— Exeo- 
Dtor  who  exercises  ordinary  oar*  sot  liable, 
but  bs  must  not  depart  from  duties  undsr 
will. 

An  execntor  is  not  an  insurer,  and  if,  in 
the  management  of  the  affairs  of  the  estate,  he 
exercises  ordinary  care  and  diligence,  he  may 
not  be  held  liable  for  mistake  or  error  in  Judg- 
ment, but  he  cannot  depart  from  the  duties  he 
has  undertaken  under  the  will  and  cause  loss  to 
the  estate  and  benefldaries,  partienlarly  where 
the  will  gives  him  no  discretion. 

3.  Executors  and  administrators  4=>82— Coart 
may  modify  terms  of  executor's  trust  to  pre- 
vent loss  and  destmotlen. 

Where  the  intervention  and  exerdse  of  the 
equitable  powers  of  the  court  are  required  to 
prevent  finandal  loss  and  destruction  of  a  de- 
cedent's estate,  being  administered  under  his 
will,  the  court  may  modify  the  terms  of  the 
trust  to  such  an  extent  as  may  be  found  neces- 
sary to  prevent  loss  and  destruction  of  the 
estate  property. 

4.  Exeeirtort  and  administrators  «s>l05— Ex- 
ecutor negligent  In  leaving  funds  Is  bask 
after  ho  was  directed  to  Invest  them  In  beads. 

Where  an  executor  was  directed  by  the 
wQl  to  invest  funds  of  the  estste  in  real  estate 
mortgages,  but,  on  the  ground  that  at  the  par- 
ticular time  such  investment  would  be  uncer- 
tain, difficult,  and  expensive,  procured  an  order 
of  court  to  deposit  the  funds  of  the  estate  in 
certain  banks,  and  subsequently  procured  an 
order  to  pnrdiaae  United  States  libwty  Bonds 
at  the  market  price  with  such  funds,  but  left 
the  funds  with  a  bank  in  which  he  was  finsn- 
cially  interested,  both  as  stockholder  and  de- 
positor, for  some  six  months  after  the  court 
directed  the  investment  in  bonds,  whereby  an 
amonnt  was  lost  to  the  estste  through  the 
failure  of  snch  bank,  the  execntor's  conduct 
was  negligence  rendering  him  liable  to  the 
estate  for  the  amonnt  lost. 

5.  Exoottters  and  admiaistrators  ^9 104(1  )— 
interest  not  chargeabls  against  repreeanta- 
tlve  as  of  ooursa, 

Interest  is  not  chargeable  as  a  matter  of 
course  against  an  executor,  but  may  be  so 
charged  if  the  circumstances  of  the  particular 
case  require  it 

6.  Executors  and  administrators  4=9104(2,  6) — 
Executor  who  failed  to  Invest  la  bonds  aa  di- 
rected chargeable  with  Interest  at  4</^  per 
oent 

Executor  who,  when  directed  by  the  court 
to  invest  funds  of  the  estate  in  Liberty  Bonds, 
neglected  to  do  so  for  six  months,  leaving  the 
funds  in  a  bank  in  which  he  was  interested  aa 
stockholder  and  depositor,  whereby  a  loss  ac- 
crued to  the  estate  through  failure  of  the  bank, 
held  chargeable  with  the  4^  per  cent  intereat 
per  annum  which  the  bonds  wonld  have  earned 


•For  otliar  soms  sm  lam*  toolo  and  KBT-NUMBBB  la  all  K*7-NuiBb«rtd  Dixests  and  ladasw 
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if  the  fnads  had  been  InTented  in  time  •■  di- 
rected by  the  court. 

Appeal  from  District  Gonrt,  Salt  Lake 
County;   John  F.  Tobln,  Judfte. 

In  the  niatter  «>f  the  estate  of  Charles  W. 
Ustman,  deceased.  Petition  by  Bertha  Ii. 
Ustman  for  order  requiring  Jolm  P.  J. 
Schneider,  decedent's  executor,  to  render  an 
account  and  report  of  his  administration  of 
the  estate,  petitioner  and  others  objecting 
to  the  account  as  rendered.  From  Judgment 
fbr  petitioner  and  others,  the  executor  ap- 
peals.   Afflimed. 

J.  E.  Darmer  and  King,  Braffet  &  Scbul- 
der,  all  of  Salt  Lake  City,  for  appellant 

Ogden  Hlles  and  Ball,  Musser  &  Robertson, 
all  of  Salt  Lake  City,  for  respondents. 

CORFMAN,  O.  J.  Charles  W.  Listman 
died  in  Salt  Lake  City,  Utah,  NoTember  24, 
1916,  leaylng  a  wUl.  He  left  surviving  him 
his  wife.  Bertha  L.  Listman,  and  two  chil- 
dren, Charles  Warner  Listman  and  Ethel 
May  Ustman,  the  beneficiaries  named  In  said 
wiU,  all  of  whom  appear  as  the  objectors  and 
respondents  herein.  The  will  was  admitted 
to  probate  in  the  district  court  of  Salt  Lake 
county  on  the  17th  day  of  December,  1015, 
and  at  said  time  John  P.  J.  Schneider,  the 
defendant  and  appellant  herein,  became  the 
duly  appointed  and  qualified  executor  there- 
of, and  has  since  continued  to  act  in  tliat 
capacity. 

At  the  time  of  tlie  death  of  Charles  W. 
Listman,  be  and  the  appellant,  John  P.  J. 
Schneider,  were  copartners  in  business,  con- 
ducting what  was  known  as  the  "Success 
Sfarket."  a  merchandising  establishment  in 
Salt  Lake  City,  Utah.  The  will  of  the  said 
Charles  W.  Ustman,  among  other  things, 
provided: 

"And  I  farther  direct  that  my  said  partner 
and  executor  hereinafter  named,  have  full  con- 
trol and  charge  of  my  interest  in  said  'Success 
Market'  and  company's  business,  and  that  he, 
as  soon  as  he  is  able  to  do  so,  sell  my  afore- 
said interest  in  said  'Success  Market,'  or 
Schneider  and  Company's  business,  and  out  of 
the  proceeds  of  said  sale,  my  said  executor 
hereinafter  named  is  hereby  directed  to  loan 
the  same  upon  safe  real  property  security,  at 
best  rate  of  interest  obtainable,  always  with  a 
view  of  making  said  loans  absolutely  secure." 

Pursuant  to  the  direction  of  said  will,  and 
as  provided  for  by  statute  in  such  cases,  the 
appellant  settled  and  closed  up  the  said 
partnership  affairs,  and  thereafter,  on  the 
29tli  day  of  December,  1916,  as  the  executor 
of  said  will,  rendered  and  presented  to  the 
district  court  an  executor's  annual  account, 
wherein  it  was  shown  and. found  that  the  ap- 
pellant, MM  such  executor,  had  on  hand  in 


Salt  Lake  City  banks,  at  that  time,  funds  b*- 
longing  to  the  estate  of  the  said  Charles  W. 
Listman  to  the  amount  of  $19,761.85.  Upon 
the  petition  of  appellant  as  such  executor, 
and  after  dne  notice  and  a  hearing  thereon, 
on  said  29th  day  of  'December,  1916,  the  dis- 
trict court  ordered,  adjudged,  and  decreed: 

"That  said  John  P.  J.  Schneider,  executor  of 
the  last  will  and  testament  of  said  Charles  W. 
Listman,  deceased,  is  ordered  to  loan  the  funds 
amounting  to  $19,000,  and  all  other  moneys 
coming  into  his  hands  hereafter  not  necessary 
for  expenses  of  said  estate  in  Merchants'  Bank 
and  Walker  Brothers'  Bank,  or  either  of  them. 
Salt  Lake  City,  Utah,  with  interest  thereon  at 
the  rate  of  not  lesa  than  4  per  cent,  per  annom, 
and  the  interest  accruing  thereon;  said  exec- 
utor is  further  ordered  to  pay  over  and  deliver 
to  Alberta  Listman,  widow  of  said  deceased, 
the  same  and  t3ie  whole  thereof,  for  the  sup- 
port of  herself  and  deceased's  two  children." 

Said  order  of  the  court  was  predicated  up- 
on the  testimony  of  the  appellant,  in  etTect, 
representing  that  "it  would  be  difficult,"  and 
"large  expense  entailed  by  the  loaning  of 
said  money  upon  real  property  at  tills  time  as 
directed  by  said  deceased  in  his  last  will  and 
testament,"  and,  upon  request  of  the  appel- 
lant, "that  said  money  be  deposited  in  cer- 
tain banks  in  Salt  IjeAe  City,  Utah,  on  time 
deposits,  with  interest  thereon  at  the  rate  of 
4  per  cent,  per  annum.'!  Thereafter,  pur- 
suant to  said  order  of  the  district  court,  the 
funds  belonging  to  said  estate  were  deposit- 
ed in' and  remained  with  the  said  Merchants' 
Bank  to  draw  interest  in  accordance  with 
the  said  order  of  court,  at  the  rate  of  4  per 
cent,  per  annum,  and  until  December  28, 
1917,  when  the  appellant  filed  another  peti- 
tion in  said  court  asking  an  order,  authoriz- 
ing him  to  make  use  of  the  funds  I>elonging 
to  said  estate  in  the  following  way,  tO  wit: 
To  loan  $4,500  to  respondent  Bertha  L.  List- 
man,  to  be  secured  by  mortgage  upon  real 
property  in  said  petition  mentioned  and  de- 
scribed; to  Invest  $14,000  in  a  certain  mort- 
gage upon  real  property  given  by  the  Butte- 
Salt  Lake  Investment  Comiwny,  a  corpora- 
tion, to  the  Merchants.'  Bank,  pa.vable  in 
one  year,  with  interest  at  the  rate  of  6  per 
cent,  per  annum;    and — 

"that  the  remainder  of  the  money  in  the  bands 
of  petitioner,  including  the  sums  above  men- 
tioned, should  same  not  be  loaned  upon  the 
security  above  set  out  and  described,  or  either 
of  them,  in  whatever  amounts  your  petitioner 
and  executor  may  be  auttiorized  by  order  to 
invest  same  and  the  whole  thereof  in  United 
States  Liberty  Bonds." 

With  said  petition,  written  waivers  of  the 
notice  of  hearing  of  the  same  and  requests 
that  the  said  petition  be  granted  were  filed 
by  respondents.  After  a  hearing  on  said  pe- 
tition the  court,  by  its  order,  authorised  said 
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loan  <ni  real  estate  eecnrity  to  be  made  and 
eald  mortgage  to  be  pnrdiased,  "provided 
tbe  payment  of  said  mortgage  Is  guaranteed 
by  tbe  Merchants'  Bank  of  Salt  Lake  City." 
With  regard  to  any  residue  of  the  money  re- 
maining In  the  hands  of  the  appellant,  the 
conrt  further  authorized  and  directed  as  fol- 
lows: 

"It  is  further  ordered  that  the  executor 
aforesaid  be,  and  he  is  hereby,  authorized,  di- 
rected, and  empowered  to  purchase  with  the 
rest  and  residue  of  the  money  of  said  estate, 
United  States  Uberty  Bonds  at  the  market 
price  therefor;  and  it  is  farther  ordered  and 
directed  that  should  either  of  said  loans  aboTe 
set  out  and  described,  to  wit,  to  Bertha  List- 
man,  or  the  purchase  of  the  mortgage  from  the 
Merchants'  Bank  not  be  made,  that  then  and 
in  that  case  either  or  both  of  said  amounts  to 
said  Bertha  Listman  and  the  JHerchants'  Bank 
shall  be  inrested  by  the  executor  hereof  in  said 
United  States  Liberty  Bonds." 

Porsiumt  to  said  order  of  the  court  the  ap- 
pellant made  a  loan  of  $4,500  to  Bertha  L. 
lilstman,  but  the  said  mortgage  for  $14,000 
was  not  purdiased,  for  tbe  reason,  as  as- 
signed, that  the  aK>eUant,  upon  investiga- 
tion, deemed  the  security  insnfficlent.  No 
liberty  Bonds  were  purchased  from  the  time 
of  tb«  making  of  said  order,  December  28, 

1917,  until  in  April,  1918,  when  the  appel- 
lant, throngh  his  attorney,  subscribed  for 
S14,000  worth  of  bonds  and  made  the  initial 
payment  thereon  of  $700,  by  check  drawn  oa 
said  Merchants'  Bank.  A  further  payment 
of  $2,800  was  In  like  manner  made  on  said 
bond  subscription  in  May,  1918.  Meanwhile 
the  funds  belonging  to  said  estate  had  re- 
mained on  deposit  with  the  said  Merchants' 
Bank  until  July  8,  1918,  when  said  bank 
closed  its  doors,  failed,  and  refused  to  do 
business,  and  its  afTalrs  passed  Into  the 
hands  of  a  receiver.    Thereafter,  In  July, 

1918,  the  respondent  Bertha  L.  Listman  pe- 
titioned tbe  conrt  for  an  order  requiring  the 
appellant,  as  the  executor  of  said  estate,  to 
render  an  acconnt  and  a  report  of  bis  ad- 
ministration of  said  estate.  The  court  so 
ordered,  and,  upon  rendition  of  said  account 
by  appellant,  the  respondents  appeared  and 
objected  to  the  same  as  rendered,  asking  that 
certain  items  therein  mentioned  and  set 
forth  be  disallowed,  and  that  the  letters 
testamentary  theretofore  issued  to  appellant 
be  revoked,  for  the  reason  that  he  had  fail- 
ed and  neglected  to  properly  perform  and 
discbarge  the  duties  of  his  trust.  Tbe  ap- 
pellant answered  tbe  petition  of  respondents, 
and,  tbe  matter  being  brought  on  for  trial, 
the  district  court,  after  a  hearing,  found  the 
issues  In  favor  of  tbe  respondents  and  ren- 
dered its  findings  of  fact  and  conclusions  of 
law,  and  ordered  and  decreed  as  follows : 

"That  the  account  of  the  executor  be,  and 
hereby  is,  disaUowed  to  the  extent  of  $16,649.21 


and  that  the  exeentor,  John  P.  3.  Bdineider, 
pay  to  this  estate  the  said  sum,  together  with 
interest  at  the  rate  of  8  per  cent,  per  annmn 
from  the  26th  day  of  November,  1919,  and  for 
costs;  •  •  •  that  the  letters  testamentary 
heretofore  issued  to  said  executor  be  revok- 
ed.   ••    •" 


The  appellant,  npon  appeal  to  this  oonrt, 
assails  the  findings  of  fact,  conclnsions  of 
law,  and  decree  of  the  district  court,  upon 
the  grounds  that  they  are  not  supported  by 
the  evidence,  and  that  the  sanse  are  contrary 
to  law.  We  have  referred  to  and  pointed 
out  the  proceedings  in  probate  leading  up  to 
the  rendition  of  tbe  Judgment  and  decree 
complained  of  by  appellant  There  is  prac- 
tically no  dispute  as  to  the  facts  in  this  case. 
The  testimony  shows  that  after  tbe  partner- 
ship affairs  of  the  Success  Market  were 
closed  up  and  tbe  firm's  assets  converted  In- 
to cash,  appellant  bad  on  hand  money  be- 
longing to  said  estate  in  the  sum  of  $19,761.- 
86.  On  the  28th  day  of  December,  1917,  up- 
on appellant's  petiti(»,  the  court,  as  has  been 
seen,  authorized  him  to  invest  this  sum: 
first,  $4,500  by  way  of  a  loan  to  Bertha  I*. 
Listman  on  real  mortgage  security;  second- 
ly, $14,000  In  a  mortgage  given  by  Bntte-Salt 
Lake  Investment  Company  to  the  Merclumt^ 
Bank,  payable  In  one  year,  with  interest  at 
the  rate  of  6  per  cent,  per  annum ;  thirdly, 
the  remainder,  including  the  aforesaid  pro- 
posed Investments,  or  either  of  them.  If  not 
made,  in  United  States  Liberty  Bonds  at 
their  market  value.  The  mortgage  loan  of 
$4,600  was  made.  The  proposed  Investment 
of  $14,000  In  the  Butte-Salt  Lake  Investment 
Company  mortgage  was  not  made.  Mean- 
while, and  until  some  time  in  April,  1918,  the 
remainder  of  said  funds  remained  on  deposit 
with  the  Merchants'  Bank,  when  $14,000 
worth  of  Uberty  Bonds  of  the  third  Issne 
was  contracted  for  by  subscription  made  by 
appellant  through  bis  attorney,  but  no  more 
than  6  per  cent,  the  initial  payment,  was 
paid  thereon  until  the  28th  day  of  May, 
1918,  when  the  further  sum  of  $2,800  was 
drawn  from  said  bank  and  applied  as  pay- 
ment on  said  bonds.  On  the  8tb  day  of  July, 
1918,  said  iMink  failed,  closed  its  doors,  and 
its  affairs  x>assed  into  the  hands  of  a  receiv- 
er, and  thereafter  tbe  appellant  was  unable 
to  withdraw  the  funds  belonging  to  said  es- 
tate from  said  Merchants'  Bank  to  enable 
him  to  pay  the  balance  owing  on  said  bonds. 
The  evidence  further  shows  that  the  appel- 
lant, some  time  in  1916,  after  bis  app<dnt- 
ment  as  executor  of  the  estate  under  «»- 
slderation,  took  up  'a  residence  in  the  state 
of  California,  leaving  tbe  business  affairs  of 
the  estate  largely  in  the  bands  of  his  Salt 
Lake  City  attorney.  After  the  failure  of  the 
Merchants'  Bank,  said  attorney,  in  order  to 
prevent  a  forfeiture  of  the  payments  there- 
tofore made  on  said  bond  suliscriptlon,  on 
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tbe  IBth  OM.J  at  Jnly,  1918,  negotiated  for 
and  procured  a  loan  of  $10,581.02,  the  bal- 
ance owing  on  said  bonds,  through  the  Na- 
tional Copper  Bank  of  Salt  Lake  City.  Said 
bank  thereupon  retained  said  bonds,  after 
payment  of  said  sum  due  the  goTernment, 
In  Its  hands  as  security  for  tbe  payment  of 
a  note  Issued  to  It  by  the  appellant  and  sign- 
ed In  his  behalf  by  his  said  attorney,  as 
aforesaid.  The  evidence  adduced  on  behalf 
at  appellant  also  tends  to  show  that  after 
tbe  district  conrt  authorized  an  InTestment 
of  estate  funds  In  government  bonds,  as  set 
forth  In  its  order  of  December  28,  1918,  some 
delay  was  occasioned  by  an  investigation  as 
to  the  worth  of  the  mortgage  of  the  Butte- 
Salt  lAke  Investment  Company,  and  before 
it  was  finally  ascertained  and  determined 
that  said  proposed  Investment  was  not  ad- 
visable. There  is  also  evidence  in  the  rec- 
ord to  the  eflTect  that  both  the  appellant  and 
bis  attorney,  while  conducting  the  affairs 
of  said  estate,  acted  at  all  times  in  good 
faith,  without  knowledge  that  the  Mer^ 
diants'  Bank  was  financially  unsound,  and 
that  they  believed  it  to  be  for  the  best  in- 
terests of  said  estate  to  permit  its  funds  to 
remain  on  interest  bearing  deposit  in  said 
(tank  until  a  subscription  for  bonds  could  be 
made  at  a  regular  bond  issue  rather  thap 
to  purchase  the  same  at  the  market  price, 
which  was  then  above  par.  On  the  other 
hand,  tbe  evidence  shows  conclusively  that 
while  said  estate  funds  remained  with  the 
Merchants'  Bank  the  appellant  was  finan- 
cially Interested  therein  as  a  stockholder  to 
the  amount  of  $7,000,  besides  being  a  deposi- 
tor or  creditor  thereof  to  the  amount  of 
about  $2,000.  It  also  appears  from  the  rec- 
ord in  this  case  that  at  any  time  after  the 
order  of  the  district  court  had  been  made  di- 
Tectlng  that  the  funds  of  the  estate  be  in- 
rested  in  bonds  the  same  could  have  been  ob- 
tained at  their  market  value,  and,  further, 
that  the  estate  funds  might  have  been  with- 
drawn from  the  said  bank  and  used  by  ap- 
pellant to  pay  for  the  bonds  subscribed  for 
by  him  through  his  attorney  bad  appellant 
been  disposed  to  do  so  at  the  time,  or  after, 
the  subscription  contract  was  made,  and  be- 
fore said  bank  failed. 

We  do  not  deem  It  necessary  for  the  pur- 
jxise  of  the  decision  of  this  court  to  set  forth 
and  discuss  in  detail  all  tbe  findings  of  the 
district  court  complained  of  by  appellant. 
Suffice  it  to  say  that  the  trial  court  found 
that  on  the  28th  day  of  December,  1917,  the 
appellant,  as  executor  of  said  estate,  on  his 
own  petition,  Joined  in  by  the  respondents, 
was 'directed  by  the  conrt  to  Invest  the  resi- 
due of  the  funds  remaining  in  said  Mer- 
cbants'  Bank,  after  making  the  loan  of  $4,500 
to  tbe  respondent  Bertha  Li  Listman,  in 
United  States  Liberty  Bonds,  at  their  mar- 
ket value,  which  aK>«llant  failed  to  do;  that 
on  Jamnaiy  26^  1918.  appeUant  bad  on  band 


funds  belonging  to  said  estate  in  said  Mer- 
chants' Bank  amounting  to  $15,277.49;  tliat — 

"of  this  amount  only  $16,250  could  be  in- 
vested in  Liberty  Bonds,  as  said  bonds  conld 
not  be  purchased  in  amounts  less  than  $50 
eadi;  the  difference,  or  $27.49,  was  kept  in 
the  Merchants'  Bank  until  it  failed,  and  there- 
after the  receiver  of  said  bank  paid  to  the  ex- 
ecutor 40  per  cent  of  said  $27.49,  or  $10.99, 
which  said  executor  must  account  for;  tliat 
the  executor  is  chargeable  with  interest  on  said 
$15,250  from  January  26,  1918,  to  November 
26,  1919,  at  the  rate  of  4^  per  cent,  per 
annum,  that  being  the  rate  of  interest  said 
bonds  would  have  paid  had  he  invested  said 
funds  as  .ordered  by  the  court;  that  said  inter- 
est amounts  to  $1,188.22;  that  said  executor 
must  account  to  the  estate  for  the  total  of 
$15,250,  plus  said  40  per  cent  of  $27.49,  or 
$10.99,  plus  said  interest  amounting  to  $1,- 
188.22,  making  a  grand  total  of  $16,449.21; 
that  the  executor  received  $100  for  said  estate 
from  the  Sons  of  Herman,  a  fraternal  organi- 
zation, and  which  he  has  not  accounted  for; 
that  this  $100  should  be  added  to  said  $16,449.- 
21,  making  a  total  of  $16,649.21;  that  interest 
on  said  amount  should  be  added  at  the  legal 
rate  until  paid." 

The  conrt  then  found  that  the  said  Mer- 
chants' Bank  failed  on  the  8th  day  of  July, 
1918,  refused  to  thereafter  further  transact 
business  as  a  bank,  and  that  its  affairs  then 
passed  into,  and  still  remain  in,  the  hands  of 
a  receiver,  and  that  the  estate  funds  left  in 
said  bank  as  aforesaid  were  left  there  "neg- 
ligently, and  contrary  to  the  express  orders 
of  the  court,"  and  that  tlie  appellant,  as  ex- 
ecutor of  said  estate.  Is  chargeable  there- 
with. The  district  court  further  found  that 
the  subscription  contract  for  bonds  made  by 
the  appellant  with  tbe  government,  the  pay- 
ments made  thereon.  Including  the  borrow- 
ing of  money  from  the  National  Copper  Bank 
of  Salt  Lake  City,  were  unauthorized  by  the 
terms  of  the  will  of  Charles  W.  Listman,  de- 
ceased, and  that  said  transactions  are  not 
chargeable  to  his  estate.  Tbe  court  also 
made  findings  that,  since  tbe  year  1915,  the 
appellant  had  not  been  In  the  state  of  Utah, 
except  for  a  very  short  time  upon  two  occa- 
sions, and  that  he  had  left  the  business  of 
said  estate  to  be  attended  to  largely  by  his 
attorney;  that  had  the  appellant  been  Tper- 
sonally  present  in  Utah  and  given  personal 
attention  to  the  business  affairs  of  said  es- 
tate he  would  have  been  able  to  save  the 
funds  of  the  estate;  and,  that  the  conduct 
of  the  appellant  in  that  regard  was  "negli- 
gent and  careless,"  and  that  under  all  the 
evidence  good  reason  exists  for  revoking  the 
letters  testamentary  of  the  appellant. 

[1]  After  a  careful  review  of  the  record 
we  are  convinced  that  tbe  findings  of  tbe 
district  court  complained  of  by  the  appel- 
lant find  substantial  support  in  tbe  evidence. 
As  pointed  out,  the  ooort  zendered  Judgmoit 
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against  appellant  In  Die  sum  of  116,648.21. 
Included  in  tbls  amoimt  was  $1S,250  which 
the  district  conrt  foond  had  been  lost  to  the 
estate  through  failure  and  neglect  of  appel- 
lant to  invest  the  same  In  government  bonds 
as  ordered  by  the  court  on  the  28th  day  of 
December,  1917;  Interest  on  said  sum  from 
January  26,  1918,  to  November  26,  1919, 
while  the  same  remained  loaned  to  the  Mer- 
chants' Bank  at  the  rate  of  4%  per  cent,  per 
annum,  (1,188.22;  $10.99  paid  to  appellant 
after  said  bank  failed,  being  40  per  cent,  of 
127.49  left  therein,  which  sum  could  not  have 
been  Invested  in  government  bonds  under  the 
order  of  the  court;  and  also,  $10Q  paid  by 
the  society  of  the  Sons  of  Herman  to  appel- 
lant, but  not  accounted  for  in  the  report 
rendered  by  him  to  the  court.  The  respond- 
ents have  assigned  and  filed  cross-errors  on 
this  appeal  on  the  grounds  that  the  district 
court  erred  in  not  rendering  a  Judgment  in 
their  favor  against  appellant,  as  requested 
by  them  at  the  trial,  for  interest  at  the  rate 
of  8  per  cent  per  annum.  Instead  of  for  4% 
per  cent  from  December  28,  1917,  to  and  in- 
cluding the  26th  day  of.  November,  1919,  on 
the  said  sum  of  915,250  which  the  appellant 
failed  to  Invest  in  bonds  as  ordered  by  the 
court  Also,  that  the  district  court  erred  in 
refusing  to  find  and  decide  as  requested  by 
respondents  that  they  are  entitled  to  Judg- 
ment for  Interest  at  the  legal  rate  of  8  per 
cent  per  annum  on  the  entire  Judgment 
rendered  against  appellant,  $16,549.21  from 
said  28th  day  of  December,  1917,  to  Novem- 
ber 26,  1919,  Instead  of  the  rate  of  4%  per 
cent  per  annum. 

SV>r  the  sake  of  brevity  we  shall  not  dis- 
cuss and  consider  the  merits  of  the  errors 
assigned  by  the  respective  parties  separate- 
ly, but  together  in  connection  with  the  main 
questions  involved,  and  those  which  we 
think  are  determinative  of  the  rights  of  the 
respective  parties  to  the  action.  Ooonsd  for 
respondents  assert  that — 

"The  principal  question  on  this  appeal  is, 
whether  by  neglecting  to  purchase  $14,000 
worth  of  United  States  bonds,  as  directed  by 
the  order  of  court  of  December  28,  1917,  and 
by  leaving  the  money  in  the  Merchants'  Bank 
until  July  8,  1918,  when  it  failed,  the  executor 
was  negligent,  and  whether  that  negligence 
amounts  in  law  to  a  devastavit" 

The  appellant  contends  that  he  was  not 
negligent  In  the  performance  of  his  duties 
and  in  the  management  of  the  estate  In  the 
particulars  complained  of  by  the  respond- 
ents. His  counsel  insist  that  at  all  times 
he  acted  In  absolute  good  faith,  and  exer- 
cised such  skill,  prudence,  and  diligence  in 
the  management  of  the  estate  as  men  ordina- 
rily bestow,  under  similar  circumstances.  In 
the  management  of  their  own  affairs.  They 
point  out  that  the  loss  to  the  estate  com- 
plained of  was  the  failure  of  the  Merchants' 


Bank;  that  the  funds  of  the  estate  were  de- 
posited in  said  bank  in  aooordanoe  with  and 
under  the  express  sanction  of  an  order  of 
court    They  say,  quoting  ttom  tbeir  brief: 

"bi  this  case  the  testator  in  his  will  gave 
specific  directions  that  the  estate  funds  should 
be  invested  in  real  estate  mortgageB.  The  ex- 
ecutor, finding  himself  unable  to  execute  the 
trust  in  the  manner  directed  by  the  will,  al- 
though imder  no  duty  so  to  do,  did  petition  the 
court  for  authority  to  buy  Liberty  Bonds. 
Whether  he  should  so  petition  was  a  matter  ly- 
ing in  his  discretion.  The  executor^  and  not  the 
court  was  the  trustee  in  fact.  It  must  be  con- 
ceded that  if  he  had  not  petitioned  the  court 
there  would  be  no  possible  theory  upon  which 
he  could  be  held  liable  in  thia  case." 


[2]  It  may  well  be  conceded  that  when  an 
executor  in  the  discharge  of  his  trust  has 
exercised  that  degree  of  care  whi(^  a  ih^- 
dent  person  ordinarily  exercises  in  the  con- 
duct and  management  of  his  own  affairs,  the 
law,  in  case  of  loss,  will  hold  him  immune 
from  personal  liability.  He  is  not  an  Insur- 
er, and  if  he  exercises  ordinary  care  and  dili- 
gence In  the  performance  of  his  duties  he 
may  not  be  held  for  mistake  or  error  in  Judg- 
ment. It  Is  elementary,  however,  that  he 
ipust  not  depart  from  the  duties  he  has  un- 
dertaken under  the  provisions  of  the  will  of 
the  testator,  and  thereby  cause  loss  to  the 
trust  estate  or  the  beneficiaries  under  the 
will,  more  especially  when  there  is  no  dis- 
cretionary power  vested  nnder  its  provi- 
sions.   B.  O.  L.,  vol.  26,  1 181. 

[S,  4]  We  do  not  wish  to  be  understood  as 
holding,  by  what  has  been  said,  that  our  dis- 
trict courts,  while  sitting  in  probate,  have 
no  supervising  control  over  trust  funds  and 
property  belonging  to  an  estate  in  cases 
where  it  is  obvious  that  some  modification  of 
the  express  terms  of  the  trust  is  necessary  to 
preserve  the  trust  and  carry  out  the  mani- 
fest purposes  of  the  testator.  Cases  may 
arise,  and  frequently  do,  in  which,  by  rea- 
son of  a  change  of  drciunstances,  and  the 
unusual  conditions  that  have  arisen,  the  in^ 
tervention  and  exercise  of  the  equitable  pow- 
ers of  the  court  will  be  required  in  order  to 
prevent  financial  loss  and  destruction  of  the 
trust  pr<q;ierty.  In  such  cases,  when  it  clear- 
ly appears  to  be  necessary,  the  courts  may, 
and  generally  do,  modify  the  terms  of  the 
trust  to  such  an  extent  as  may  be  found  nec- 
essary to  prevent  loss  and  destruction  of  the 
estate  property.  Stephens  v.  ColUson,  274  111. 
389,  113  N.  B.  691,  Ann.  Gas.  1918D,  659: 
Ruggles  T.  Tyson,  104  Wis.  500,  79  N.  W. 
766,  81  N.  W.  367,  48  L.  R.  A.  809.  No  sudb 
a  case,  however,  is  presented  to  us  on  this 
appeal.  In  this  case  the  will  of  the  testator 
specifically  directed  that  the  funds  under 
consideration  be  loaned  "upon  safe  real  prop- 
erty security  at  best  rate  of  interest  obtain- 
able with  a  view  of  making  said  loan  oi 
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alMohitely  secnre."  With  the  single 
exception  of  a  loan  of  $4,600,  the  express  di- 
rection of  tbe  testator  was  not  compiled 
with  by  the  appellant.  True  it  la  that  a  pe- 
tition was  filed  in  which  It  was  represented 
that  to  loan  money  upon  safe  real  property 
security,  as  spedfled  for  in  the  will,  would 
be  "uncertain,  difficult  and  expensive."  It 
Is  also  made  to  appear  that  the  conrt  made 
a  finding  to  that  effect  and  ordered  the  ap- 
pellant to  deposit  the  funds  of  the  estate  in 
certain  banks  of  Salt  Lake  City  upon  time 
deposits  drawing  Interest  at  the  rate  of  not 
less  than  4  per  cent,  per  annum.  Again,  it 
apitears  that  subsequently,  upon  the  united 
application  of  the  appellant  and  the  benefici- 
aries under  the  will,  the  court  "authorized, 
directed,  and  empowered"  the  appellant  to 
purchase  with  tbe  funds  of  the  estate 
"United  States  Liberty  Bonds  at  the  market 
.  price  therefor."  Ordinarily,  upon  aacfa  a 
ahowlng  as  is  made  upon  the  record  in  this 
case,  we  would  question  the  power  of  tbe  dis- 
trict court  to  authorize  or  order  a  departure 
from  the  express-  provisions  of  a  will  direct- 
ing the'  way  in  which  trust  funds  shall  be 
used  by  the  executor.  It  cannot  be  that  the 
district  court  was  seriously  Impressed  with 
the  showing  made  by  appellant,  that  loans 
on  real  property  in  this  state  would  be  "un- 
certain, difficult  and  expensive."  It  may  be 
that  the  court,  by  reason  of  the  fact  that  a 
sreat  war  was  pending,  and  the  beneficiaries 
under  the  will  desired  an  Investment  of  the 
estate  funds  in  Liberty  Bonds,  very  properly 
ordered,  as  It  did  do,  an  investment  in  bonds 
of  the  government. 

Be  that  as  it  may,  the  appellant  did  not  ln> 
Teat  the  funds  of  the  estate  as  directed  by 
the  order  of  the  court  Nor  do  we  think 
there  is  any  good  reason  assigned  by  appel- 
lant for  his  failure  to  do  so.  At  the  very 
time  when  the  court  made  the  order  respect- 
Ini;  the  Investment  In  bonds,  the  funds  of  the 
estate  were  available  for  that  purpose.  For 
approximately  six  months  after  the  court 
directed  the  investment  in  bonds  appellant 
permitted,  without  any  Investigation,  the 
funds  of  the  estate  to  remain  with  a  bank- 
ing institution  in  wlilch  he  was  financially 
interested  both  as  a  stoclcholder  and  a  de- 
positor, and,  as  a  result,  the  amount  for 
Which  Judgment  was  rendered  against  him 
was  lost  to  the  estate.  We  think  the  court's 
tLnding  that  the  appellant's  conduct  In  that 
regard  constituted  negligence  must  t>e  sus- 
tained. A  more  charitable  view,  under  all 
tbe  circumstances  and  conditions  disclosed 
by  this  record,  could  not  have  been  rightly 
taken  by  the  trial  court  Leaving  the  funds 
belonging  to  the  estate  in  the  bank  as  an  in- 
terest-bearing deposit  would  not  Justify  the 
api>ellant  in  charging  the  loss  sustained 
thereby  to  the  estate,  even  though  it  be  con- 
ceded that  the  bank  had  a  reputation  of 
being  flnancially  sound,  and  that  nothing  had 


been  called  to  appellant's  attention  to  lead 
him  to  believe  otherwise.  It  was  his  duty 
to  investigate  and  know  the  condition  of  tbe 
bank.  Common,  ordinary  prudence  would 
suggest  that  before  trust  funds  are  loaned 
to  a  bank  or  to  any  corporation  or  person  on 
Interest-bearing  deposit  at  least  some  de- 
gree of  care  should  be  exercised  to  ascertain 
the  financial  soundness  and  responsibility 
of  the  depositary.  In  the  present  instance 
the  appellant  took  no  precautionary  steps 
to  do  that  Moreover,  he  permitted  the  trust 
funds  to  remain  in  a  t>ank  in  which  he  was 
flnancially  Interested,  in  utter  disregard  ot 
the  expressed  wishes  of  the  beneficiaries  and 
the  order  of  the  court  directing  that  they  be 
used  otherwise.  Titat  the  funds  were  avail- 
able at  the  time  for  the  purposes  directed  by 
the  court's  order,  this  record  is  clear,  and  no 
legal  excuse  whatever  was  offered  for  non- 
compliance with  it  Therefore,  the  finding 
of  the  district  court  that  the  appellant  was 
negligent  and  that  the  consequent  loss  of  the 
trust  funds  by  leaving  them  in  the  Mer- 
chants' Bank  must  be  charged  to  appellant, 
and  not  to  Che  estate,  must  be  sustained. 

[J,  •]  The  district  court  over  the  objec- 
tion of  respondents,  found  that  on  the  26th 
day  of  January,  1918,  appellant  had  on  band 
funds  of  the  estate  available  for  purchasing 
bonds  In  compliance  with  its  order  in  the 
sum  of  116,250,  and  upon  the  theory  that 
had  its  order  been  complied  with  by  pur^ 
diasing  with  said  sum  bonds  of  the  govern- 
ment the  same  would  have  earned  interest  at 
tbe  rate  of  4^  per  cent  per  annum  from  .Jan- 
uary 26,  1918,  to  November  26,  1919,  and 
Judgment  for  Interest  at  said  rate  was  ren- 
dered against  appellant  accordingly.  By  rea- 
son of  the  court's  allowance  of  only  4)4  per 
cent  per  annum  on  said  sum  for  tJie  period 
Stated,  respondents  have  assigned  cross-er- 
rors on  this  appeal,  and  insist  that  they 
should  have  been  allowed  the  legal  rate  of 
8  per  cent  per  annum  on  said  sum  for  the 
full  time  from  the  28th  day  of  December, 
1916,  or,  at  least  from  January  26,  1918,  to 
November  26,  1919.  In  support  of  their  con- 
tention, they  point  out  that  the  appellant 
was  negligent  in  falling  to  perform  his  duty 
by  investing  the  said  estate  funds  in  real  es- 
tate interest-bearing  securities,  or  in  govern- 
ment bonds,  as  directed  by  the  order  of  the 
court;  ttiat  for  nonperformance  of  bis  duty 
the  court  has  allowed  appellant  the  same  ad- 
vantage he  would  have  had  by  complying 
with  the  court's  order.  As  bearing  upon  tbe 
questi<Hi  of  interest  we  are  cited  by  respond- 
ents to  the  rule  laid  down  in  1  Suth.  on 
Damages  (4th  Ed.)  {  363,  which  reads: 

"If  interest  Is  lost  by  the  negligence  of  the 
trustee,  he  is  eliarged  with  interest  either 
simple  or  compound,  at  may  be  required  to 
compensate  tbe  loss,  which  may  be  greater  or 
less  according  to  the  degree  of  delinqnency." 
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Also,  2  Schonler  on  WUla,  Bx'ra,  and 
Adm'ra  (fith  Ed.)  f  1638,  where  It  reads: 

"Chancery  will  compel  the  executor  or  admin- 
istrator to  charf e  himself  in  his  account  with 
interest,  and  in  gross  instances  with  comi>ound 
interest,  where  he  has  abused  his  trust." 

It  wUl  be  observed  that  the  foregoing 
rules  formulated  by  the  text-writers  clearly 
Imply  that  Interest  la  chargeable  against  ex- 
ecutors In  cases  only  where  It  la  necessary 
"to  compensate  the  loss"  or  In  "gross  In- 
stances where  he  has  abased  his  trust."  The 
general  rale,  however.  Is,  that  Interest  la  not 
chargeable,  as  a  matter  of  course,  against 
an  executor,  but  may  be  so  charged  if  the 
circumstances  of  a  particular  case  require 
it  Estate  of  Marre,  127  Cal.  128,  59  Pac. 
385;  In  re  Raleigh's  Estate,  48  Utah.  128, 
158  Pac.  705;  2  Church,  Probate  Law  & 
Praa  (2d  Ed.)  1551.  In  this  case  it  does  not 
appear  that  the  appellant  was  benefited,  or 
that  be  had  any  intention  of  profiting  by  not 
complying  with  the  court* s  order.  It  is  al- 
so quite  certain  that,  had  he  complied  with 
the  order  by  making  an  Investment  in  bauds. 


the  estate  would  have  been  in  precisely  the 
same  condition  financially  with  respect  to 
Interest  earnings  as  it  now  is  under  tSie 
Judgment  of  the  district  court  The  actual 
loss  sustained  by  the  estate  ought  to  be  the 
measure  of  damages,  we  think,  under  the 
facts  and  circumstances  of  this  case,  where 
the  specific  direction  of  the  court's  order  was 
to  Invest  in  bonds  that  would  have  earned 
for  the  respondents  no  more  than  4^  per 
cent  Interest  per  annum.  Of  course,  a  case 
might  arise  in  which  an  executor,  by  disre- 
garding the  order  of  the  court,  could  wrong- 
fully divert  and  use  the  estate  funds  for  hla 
own  private  purposes,  and  in  such  a  case, 
when  called  upon  to  account  he  should  be  re- 
quired to  pay  at  least  simple  Interest,  If  not 
<:ompound  interest  as  Justice  may  require. 

For  the  reasons  assigned  we  think  the 
Judgment  of  the  lower  court,  as  rendered, 
should  be  affirmed.  It  Is  so  ordered.  Costs 
to  be  recovered  by  respondents. 


WBBEB,     OIDBOM, 
FBICK,  JJ^  ooncor. 
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NASH  V.  ALPINE  IRR.  CO.  at  al. 

(No.  3603.) 

(Sapreme  Ooort  of  Utah.    Apifl  14,  1921.) 

I.  Evidenoe  «=>22(2)— That  books  of  irriga- 
tloa  oorporatloas  li  oariy  days  aot  al«rays 
•oeuratoiy  kept  a  matter  of  oomfflon  knowU 


It  is  a  matter  of  common  knowledge  In 
Utah  that  in  the  early  history  of  the  irrigation 
corporations  of  the  state  the  books  and  rec- 
ords of  such  corporations  were  not  always  kept 
according  to  the  roles  of  bookkeeping,  and  that 
the  proceedings  of  the  officers  and  directors 
were  not  alwaya  fully  and  correctly  recorded. 

2.  CorporatlORs  «=»  1 33— Defendant  Irrigation 
oompaay  aad  directors  held  to  have  had  bnr- 
itea  to  show  plaintiff  not  owner  of  stock. 

In  an  action  to  require  an  irrigation  com- 
pany and  its  directors  to  transfer  to  plaintiff 
on  the  books  of  the  corporation  the  stock 
daimed  by  her,  where  defendants  admitted  that 
according  to  the  books  of  the  corporation  plain- 
tiff was  the  owner  of  all  the  shares  of  stock  in 
controreray  except  1  share,  the  burden  was 
on  them  to  show  that  she  was  not  such  owner. 

3.  CorporatiOBa  «=s>i33— Evldenoo  Insuflloleat 
to  sustain  harden  as  to  showing  ownership 
of  stock  of  defendant  Irrlgatioa  oompany. 

In  an  action  to  require  an  irrigation  com- 
pany and  its  directors  to  transfer  to  plaintiff  on 
the  books  of  the  corporation  the  stock  claimed 
by  her,  evidence  held  insufficient  to  sustain  de- 
fendants* burden  of  proof  to  show  that  plaintiff 
was.  not  the  owner  of  tite  shares  of  stock  in 
controversy. 

Appeal  from  District  Oourt,  Utah  Oounty; 
A.  B.  Iforgan,  Judge. 

Action  by  Bboda  T.  Nash  against  the  Al- 
pine Irrigation  Ck>mpany  and  others.  From 
Judgment  for  plalntUT,  defoidanta  appeaL 
Judgment  modified,  and,  as  modified,  af- 
firmed. 

Evans  &  Sullivan,  of  Salt  Lake  City,  for 
appeUanta. 

Booth  ft  Brockbank,  of  Proro,  for  reapond- 
ent. 

FBICE,  J.  The  plaintiff  brought  this  ac- 
tion In  equity  in  the  district  court  of  Utah 
Goanty  to  require  the  defendants,  the  Al- 
pine Irrigation  Company,  a  corporation,  and 
the  other  defendants  as  directors  and  sec- 
retary of  said  corporation,  to  transfer  upon 
the  books  of  said  corporation  and  to  issue 
to  her  a  certificate  for  13  shares  of  what  la 
called  primary  water  stock  and  2  shares, of 
what  Is  called  secondary  stock,  of  all  of 
whldi  15  shares  she  alleges  she  is  the  own- 
er, and  as  such  entitled  to  have  the  same 
transferred  in  her  name  upon  the  books  of 
■aid  corporatlcm ;  that  she  has  made  demand 
upon  said  defendants  to  Issue  said  certificate 
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and  to  transfer  said  stock,  whlcb  demand 
has  been  refused. 

The  corporation  la  organized  merely  as  a 
convenient  means  of  distributing  water 
among  its  stockholders,  who  are  the  real 
owners  and  users  thereof  for  Irrigation  pur^ 
poses,  and  -which  water  is  represented  by 
the  stock  Issued  by  the  corporation.  Each 
share  of  stock  represents  a  certain  quantity 
of  water,  and  the  water  Is  distributed  in 
proportion  to  the  number  of  shares  orwned 
by  each  stockholder. 

The  defendants  filed  a  Joint  answer  in 
whidi  they  admitted  that  the  plaintiff  is 
the  successor  In  Interest  of  one  Ephraim 
Nash,  deceased,  and,  according  to  the  books 
of  said  oorporation.  Is  the  owner  of  the  13 
■hares  of  primary  stock,  but  denied  that  she 
is  the  owner  of  said  2  sbarea  of  secondary 
Btocic  The  defendants  also.  In  substance, 
aver  that  while  according  to  the  books  of 
said  corporation  plaintiff  appears  to  be  the 
owner  of  said  13  shares  of  stock,  neverthe- 
less in  truth  and  In  fact  she  Is  not  ea<±.  own- 
er, fbr  the  reason  that  by,  Inadvertence  and 
mlwtake  a  greater  number  of  shares  of  stock 
waa  lasued  to  said  Ephraim  Nash  In  his  life- 
time than  he  owned  or  was  entitled  to,  and 
that  the  plaintiff,  as  his  successor  in  interest, 
is  claiming  a  greater  number  of  ahares  than 
she  owns  or  la  entitled  to;  that  the  plain- 
tiff Is  the  owner  of  only  6  shares  of  primary 
stock  and  no  more,  which  shares  the  defend- 
ants aia,  and  always  have  been,  ready  and 
willing  to  transfer  to  her  name  upon  the 
hooks  of  said  corporation,  and  to  issue  to 
her  a  certificate  therefor. 

The  pleadings  go  Into  unnecessary  details, 
to  which  It  Is  not  necessary  to  refer. 

The  district  court,  after  hearing  the  evi- 
dence, made  findings  of  fact  and  conclusions 
of  law  in  favor  of  the  plaintiff,  and  entered 
judgment  requiring  the  defendants  to  trans- 
fer on  the  books  of  the  corporation  in  the 
name  of  the  plaintiff  13  shares  of  primary 
8to<^  and  2  shares  of  secondary  stock,  and 
to  issue  to  her  a  certificate  in  due  form  for 
said  shares. 

Defendants  appeal  and  assail  the  findings 
of  fact  and  conclusions  of  law  in  certain  par- 
ticulars, and  also  urge  that  the  district 
court  erred  in  requiring  the  defendants  to 
transfer  and  to  Issue  certificate  for  more 
than  6  shares  of  primary  stock. 

We  can,  we  think.  Intelligently  dispose  of 
the  question  raised  without  going  at  length 
into  the  findings  of  fact,  and  without  stating 
the  evidence  in  detalL  We  shall  therefore 
confine  ourselves  to  such  facts  only  as  are 
deemed  necessary  to  an  understanding  of  the 
propositions  decided. 

As  already  Indicated,  the  controversy 
arises  over  7  shares  of  primary  and  2  shares 
of  secondary  water  stock,  making  9  shares 
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In  all,  and  when  the  6  shares  are  added  to 
said  9  shares  It  makes  the  15  shares  demand- 
ed by  the  plaintiff. 

[f-3]  The    defendants    contended    In    the 
court  below,  and  now  contend,  that  by  In- 
advertence and  mistake  there  were  Issned 
to  Ephralm  Nash,  deceased,  the  former  hus- 
band of  the  plaintiff,  and  her  predecessor  In 
Interest,  7  shares  of  primary  and  2  shares 
of  secondary  water  stock  In  excess  of  what 
he  owned  and  was  entitled  to  In  said  corpo- 
ration.   The  corporation  In  question  was  or- 
ganized for  the  purposes  before  stated  in 
18S0,  or  more  than  40  years  ago.    S>phralm 
Nash  was  one  of  the  Incorporators  and  one 
of  the  original  subscribers  for  stock.    He  con- 
tinned  a  stockholder  until  his  death,  some 
ttme  In  1910.     He  died,  leaving  a  wlU  by 
which   he   bequeathed  to   the  plaintiff  his 
shares  of  stock,  and  the  same  was  duly  dls- 
tribnted  by  the  district  court  of  Utah  coun- 
ty, acting  as  the  probate  court  of  said  county. 
During  the  years   1918   and   1919,    two   of 
the  defendants,  as  officers  of  the  defendant 
corporation,  made  what  they  call  a  thorough 
examination  of  the  stock  books,  stock  ledgers, 
and  other  records  of  said  corporation,  and, 
upon  such  exeminadon  they  Insist  that  they 
discovered  that  during  the  lifetime  of  said 
Ephralm  NaSh  there  was  issued  to  him  an 
excessive  amount  of  stock,  and  that  tmA 
stock  had  been  Issned  without  any  apparent 
authority  from  the  corporation.    These  of- 
ficers, frtm  that  examination,  assunte  that 
the  excessive  Issue  occurred  as  follows:  That 
said  Nash  had  lost  certain  of  his  stock  cer- 
tificates, and  that  in  lieu  of  the  lost  certif- 
icates had  caused  a  greater  number  of  shares 
to  be  Issued  to  him  by  the  new  certificates 
than  were  Included  in  the  lost  ones.     The 
foregoing  assumption  Is  based  upon  the  bare 
fact  that  the  new  certificates  Issned  in  Ileu 
of  the  old  ones  were  Issued  for  several  shares 
of  8to<^  in  excess  of  what  the  lost  ones  con- 
tained, and  that  the  records  of  the  corpora- 
tion do  not  show  any  authority  for  issuing 
the    excessive    shares.      It    appears    that 
Ephraim  NaSh  was  the  president  of  the  cor- 
poration for  a  long  time,  and  was  connected 
with  It  from  Its  organization  In  some  way 
until  bis  death;   that  the  books  of  the  cor- 
poration, as  is  usually  the  case  In  our  coun- 
try corporations,  were  somewhat  loosely,  and 
perhaps  incorrectly,  kept.    There  la  some  evi- 
dence emanating  from  a  witness  who  acted  as 
(Hie  of  the  early  secretaries  of  the  corporation 
that  Ephralm  Nash,  as  the  president  of  the 
corporation,  had  directed  the  witness  to  is- 
sue 6  additional  shares  of  stock  to  Nash,  and 
"that  the  board  had  allowed  at  their  last 
meeting."     The  incident,   the  witness   said, 
occurred  26  years  or  more  before  the  trial. 
There  ere  also   other   drcnmstances   from 
which  Inferences  may  be  deduced  that  the 
additional  shares  of  stock  were  not  issued 


to  Ephraim  Nash  through  Inadvertence  or 
mistake,  but  that  he  obtained  them  ri^tful- 
ly.    For  example,  it  is  admitted  by  all  of  the 
defendants  that  Ephralm  Nash  had,  for  more 
than  25  years,  always  used  the  water  repre- 
sented by  what  they  claim  were  the  exces- 
sive shares   of   stock,   except  for  1   share; 
that  he  had   always,   at  all   stockholdora' 
meetings,  voted  all  of  said  shares  of  stock 
without  objection  or  protest:  that  he  had  al- 
ways paid  the  annual  assessmaits  thereon 
which  were  levied  against  said  stodc  for  the 
maintenance   of    the    irrigation    system    by 
means  of  which  he  obtained  water  to  Irrigate 
his  lands,  and  had  always  claimed  to  be  the 
owner  of  said  stock.    There  is  nothing  to  con- 
trovert the  foregoing  Indicia  of  ownership, 
except  that  the  books  and  records  of  the 
corporation  do  not  show  any  authority  for 
the  Issuance  of  the  extra  shares  of  stock; 
that  is,  the  9  (in  fact  only  8)  shares.    When 
we  keep  in  mind,  what  Is  commtm  knowl- 
edge in  this  state,  that  in  the  early  history 
of  the  irrigation  corporations  of  this  state 
the  books  and  records  of  those  corporations 
were  not  always  kept  according  to  the  rules 
of  bookkeeping,   and   that  the  proceedings 
of  the  officers  and  directors  were  not  always 
fully  and  correctly  recorded,  It  is  easy  to 
understand  why  some  discrepancies  may  ap- 
pear that  cannot  be  explained  by  those  who 
In  after  years  are  called  up<»  to  conduct 
the  business  affairs  of  a  particular  corpora- 
tion.   That  such  was  the  situation  is  made 
clear  from  an  examination  of  the  books  and 
records  of  the  defendant  corporation  whidi 
were  produced  in  evidence  in  this  case.    It 
may  well  be  that  if  Bpliralm  Nash  coold 
be  called  on  to  testify  he  might  satisfactorily 
explain  tbe  existing  discrepancies.    His  lips 
have,  however,  been  sealed  by  death,  and 
hence   the  Imperfections  and   discrepancies 
of  the  books  and  records  of  the  defendant 
corporation  must  be  viewed  in  the  light  of 
all  the  facts  and  circumstances,  and  not  only 
from  a  mere  Inspection  of  the  books  them- 
selves.'   If  the  ownership   of  water  stodc 
in  this  state  shall  be  based  upon  such  a  frail 
tenure  as  may  be  disclosed  by  inaccurately 
kept  books  and  records  of  our  early  irriga- 
tion corporations,  and  especially  where,  as 
here,  all  the  rights  of  ownership  have  been 
exercised  and  insisted  upon  without  protest 
for  more  than  a  quarter  of  a  century,  and 
where  the  original  owner  Is  dead  and  cannot 
explain  the  apparent  flaws  in  his  title,  then 
we  fear  many  of  those  who  succeed  to  the 
rights  of  Qieir  ancestors  might  tail  in  sus- 
taining th^r  right  and  title  to  their  stock 
In  our  courts.    To  so  hold  might  easily  result 
In  flagrant  Injustice.    Indeed,  If  the  plaintiff 
la  to  be  deprived  of  the  8  shares  of  water 
stock  here  in  conti^versy,  she  necessarily 
will  be  greatly,  if  not  irreparably,  damaged. 
Moreover,  in  view  that  the  defmdants  admit* 
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tad  tlMt  •ooordlns  to  tte  books  of  the  oocpo- 
xmtlon  the  plalntUC  was  tbe  owner  id!  all  ot 
ttie  abares  of  water  stodc  in  controTeray,  ex- 
CQ)t  1  share,  the  burden  of  proof  was  cast 
upon  tliem  to  abow  that  she  is  not  such 
owner.  In  oar  Jadgment,  they  have  failed 
to  sostaln  tbe  burden  the  law  has  cast  upon 
tbem. 

There  Is  1  share  at  atoi^  however,  oon- 
cemlng  which  there  Is  no  doubt  respecting 
its  ownership.  That  share  was  sold  by 
Ephialm  Nash  during  his  lifetime,  and  while 
the  transfer  was  never  deducted  fnmi  the 
number  of  shares  owned  by  him,  tbe  water 
represented  by  that  share  for  many  yean 
has  been,  and  at  the  time  of  the  trial  was 
tioiiig,  used  by  one  Little,  tbe  true  owner 
thereof.  Bphralm  Nash,  for  many  years,  had 
ceased  to  use  the  water  represented  by  that 
Share,  and,  so  flar  as  the  record  dlsdoees, 
nerer  claimed  It  after  he  sold  it  It  Is  not 
euy  to  understand  bow.  In  view  of  the  un- 
disputed evidence,  the  oomrt  oould  sustain 
plaintiff's  right  to  that  share.  Tbe  water 
Tight  arising  from  even  1  share  of  stock  Is 
quite  valuable  In  this  arid  region,  and,  un- 
der certain  circumstances,  the  deprivation  of 
the  use  thereof  might  result  In  mndi  Injury 
and  loss.  The  court  therefore  erred  in  find- 
ing that  the  plalntiflT  was  the  owner  of  and 
entitled  to  have  tranaCerred  on  the  books  of 
the  corporation  all  of  the  9  shares  of  water 
sto<*  in  dispute;  that  is,  diat  the  plaintiff 
was  entlUed  to  a  transfer  of  13  shares  of 
primary  stock  and  2  shares  of  secondary 
stock.  From  the  undlt|puted  evidence  It  ap- 
pears that  plaintiff  la  entlUed  to  only  12 
shares  of  primary  stock  and  2  shares  of 
secondary  stock.  This  includes  the  6  shares 
tttat  the  defendants  were  always  willing  to 
transfer. 

Tbe  findings  of  fact  and  conclusions  of 
law  are  therefore  modified  as  hereinbefore 
Indicated,  and  the  judgment  requiring  the 
defendant  to  transfer  upon  the  books  of  the 
corporation  18  shares  of  i»lmary  ttoA  and  2 
shares  of  secondary  stO(^  Is  also  modified  by 
ezdndlng  1  share  of  primary  stoCk,  and  In 
all  other  respects  said  flhdlngs  of  fact,  con- 
clusions of  law,  and  Judgment  are  approved 
and  afllrmed.  It  Is  therefore  ordered  and 
adjudged  that  the  defmdants  be  and  they 
ore  hereby,  required  to  transfer  iqxm  the 
books  of  the  corporation.  In  the  name  of  the 
plaintiff,  12  shares  of  primary  stodc,  includ- 
ing the  0  shares  admitted  by  them,  and  2 
shares  of  secondary  stock,  and  to  issue  and 
deliver  to  said  plaintiff  a  certificate  in  due 
form  flor  said  shares  of  stock.  It  is  further 
ordered  that  neither  party  shall  recover 
costs  on  this  appeal. 


COBFMAN,  O.  7.,  and  WBBBR,  GIDEON, 
•nd  TUURMAN,  JJ.,  concur. 


SMITH  V.  SHEFFIELD. 


•06 

(ES  Utah,  77) 
(No.  SSIi.) 


(Supreme  Court  of  Utah.    April  11, 1921.) 

1.  Witnesses  «s»S8<4)— Wife  Is  aa  Isoonps- 
tent  witness  against  husband,  suing  for  alloao* 
tioB  of  bar  alTsotlons. 

In  a  husband's  sction  for  sUenation  of  his 
wife's  affections.  It  was  not  error  to  exclude 
the  wife's  testimony  against  plaintiff,  since  she 
was  incompetent  to  testify  on  any  subject 
therein  without  his  consent,  in  view  of  Comp. 
Laws  1917,  I  7124,  disqaalifying  either  husband 
or  wife  to  testify  for  or  atcalnst  the  other 
without  the  other's  consent  daring  the  marriage 
relation,  or  to  b«  examined  as  to  any  com- 
munication made  while  ths  relation  exlated.i 

2.  Witnesses  «a»275(6)— la  aetlon  for  allsoo. 
tloB  of  wife's  afTeotioBS,  whare  hosband  tea- 
tilled  to  qusrreling,  oross-examinatloa  to 
show  want  of  atraotioa  proper. 

In  an  action  for  alienation  of  affections, 
where  plaintiff  testified  to  quarrels  with  his 
wife  ahoat  four  years  before,  and  on  cross-ex- 
amination was  asked  whether  thst  was  the 
first  time  he  had  ever  quarreled  with  her,  and 
answered  in  the  negative,  it  was  error  to  re- 
ject a  question  as*  to  whether  be  had  not  quar- 
reled with  her  for  a  number  of  years,  ob- 
jected to  on  the  ground  of  Immaterinlity,  sines 
whether  plaintiff  lived  in  peace  and  harmony 
with  his  wife  prior  to  defendant's  appearance 
on  the  scene  was  a  material  issne. 

3.  Wltaesses  «=>275(5)— Where  plaintiff  suing 
for  allesatlon  ef  wife's  affsotioas  testMed  that 
they  quarrsled  about  defendaat,  It  was  proper 
to  eross-oxaoiine  about  other  quarrsls. 

In  a  husband's  action  for  alienation  of  Us 
wife's  affections,  where  the  record  shows  that 
they  qnarreled  about  the  defendant,  and  plain- 
tiff testified  that  be  accused  liis  wife  of  mis- 
conduct with  other  men,  it  was  proper  to  in- 
quire whether  they  quarreled  about  other  men 
prior  to  the  acts  chsrged  to  defendant,  so  that 
proposed  cross-examhiation  of  plaintiff  aa  to 
their  former  qnarrels  hod  a  direct  bearing  on 
plaintiff's  direct  exsminatlon,  and  ahonld  have 
been  permitted. . 

Appeal  from  District  Court,  Cache  County ; 
J.  D.  CJall,  Judge. 

Action  by  Lorenzo  F.  Smith  against  Bobert 
Sheffield.  Verdict  and  Judgment  for  plaintiff, 
and  the  defendant  appeals.  Beversed,  and 
new  trial  granted. 

L.  B.  Nelson,  of  Logan,  for  appellant 
Thatcher  &  Bowen.  of  Logan,  for  respond- 
ent . 


WEBEB,  J.  The  plaintiff  alleges  that  he 
and  Florence  P.  Smith  were  married  in  1893, 
and  ever  since  have  I>een  husband  and  wife; 
that  about  four  years  ago,  while  plaintiff  was 
living  with  his  wife,  the  defendant  began 


sFor  other  mm  •••  ume  topic  and  KET-NUUBBR  in  all  Ker-Numberad  Dtceata  and  Indaxaa 
>  IB  re  Van  Alatiae,  »  Utah,  Itt,  71  F.  941. 
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assodating  with  her,  and,  knowing  plaintiff 
to  b«  her  hnsband,  wrongfully  and  malicious- 
ly contrived  to  Injure  plalntlfl  and  to  deprive 
him  of  the  comfort,  assistance,  and  affection 
of  his  said  wife  by  means  of  gifts,  arts,  bland* 
isbments,  and  Inducements,  and,  by  contlnn- 
onsly  associating  himself  with  her,  and  by 
talking  disparagingly  of  plaintiff,  won  to  him- 
self the  affections  of  plaintiff's  wife,  and 
wholly  alienated  and  destroyed  her  affections 
for  plaintiff,  tn  conseqnaice  of  which  acts 
his  wife  deserted  blm  on  June  1,  1918,  and 
has  since  then  refused  to  live  with  him, 
and  that  In  May,  1018,  she  instituted  suit  for 
divorce;  Defendant  admits  that  plaintiff  and 
Florence  P.  Smith  are  husband  and  wife,  and 
denies  all  other  allegations  of  the  complaint 
Plaintiff  introduced  evidence  tending  to  sup- 
port the  allegations  of  his  complaint,  and 
evld^ice  to  the  contrary  was  produced  by 
defoidant.  The  Jury  returned  a  verdict  for 
$25,000  in  fiiTor  of  plaintiff.  Defendant  ap- 
peals. 

[1]  PlalntUTs  wife  was  a  witness  for  de- 
fendant She  was  permitted  by  the  conrt  to 
testify  on  nearly  all  subjects  that  had  been 
testified  to  by  the  various  witnesses  for  plain- 
tiff. The  trial  Judge  was  exceedingly  liberal 
to  defendant  in  his  mlings.  When  ruling  on 
an  objection  to  a  question  propounded  to 
Mrs.  Smith,  he  said  that  If  he  were  going  to 
err  It  would  be  on  the  side  of  the  woman. 
She  was  permitted  to  answer  a  number  of 
qnestlons  proiwnnded  to  her  by  defendant's 
counsel,  and  to  some  of  the  questions  objec- 
tions were  sustained.  It  is  not  necessary  to 
specifically  refer  to  these  questions,  nor  to 
discuss  them  further  than  to  say  that  the 
objection  was  that  the  witness  was  Incom- 
petent to  testify  without  the  consent  of  plain- 
tiff, her  husband. 

Comp.  Laws  Utah  1917,  i  7124,  In  part 
reads: 

"There  are  particular  relations  in  which  it  la 
the  policy  of  the  law  to  encouraKe  confidence 
and  to  preserve  it  inviolate.  Therefore,  a 
person  cannot  be  examined  as  a  witness  in  the 
following  cases:  1.  •  •  •  Nor  a  wife  for 
or  against  her  husband,  without  his  consent; 
nor  can  either  during  Uie  marriage  or  after- 
wards, be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by  one 
to  the  other  during  the  marriage;  but  this  ex- 
ception does  not  apply  to  a  civil  action  or  pro- 
ceeding by  one  against  the  other." 

Appellant  argues  that  to  hold  plalntlfTs 
Mrlfe  incompetent  as  a  witness  against  her 
husband  unless  his  consent  be  obtained,  ex- 
tends and  enlarges  the  purposes  of  the  stat- 
ute as  expressly  stated  by  the  Legislature, 
and  that  the  purpose  of  the  statute  Is  that  a 
husband  cannot  be  examined  for  or  against 
his  wife  without  her  consent,  nor  a  wife  for 
or  against  her  husband  without  his  consent, 
as  to  any  matter  or  thing  which  would  tend 


to  destroy  the  confidence  growing  out  at  tbe 
marriage  relation.  The  statute  clearly  pre- 
sents two  different  situationB:  First  the  dls- 
qnallflcatlon  of  either  husband  or  wife  with- 
out the  consent  of  the  other  to  testify  at  all 
on  any  subject  for  or  against  the  other  during 
the  marriage  relation;  second,  neither  can, 
during  the  marriage  or  afterwards,  be  exam- 
ined  by  anyone  as  to  any  communication 
made  by  <Hie  to  the  other  while  the  marriage 
relation  existed.  The  statute  means  what  It 
says  and  is  plain,  clear,  and  conclusive.  It 
may  be  barbaric,  and  it  may,  as  appellant's 
counsel  suggest  close  the  month  of  the  wife 
and  mother  and  prevent  her  from  vindicating 
her  honor  when  assailed  In  conrt  The  law 
may  be  wrong.  Possibly  It  should  be  liberal- 
ized but  that  cannot  be  done  by  Judicial 
oonstmctlon. 

Mot  a  case  has  been  dted  by  appellant  In 
which  the  court's  decision  is  based  upon  a 
statute  the  same  as  tliat  of  Utah,  and  hence 
the  antborities  from  other  states  relied  upon 
by  defendant,  are  not  applicable.  Sexton  t. 
Sexton,  129  Iowa,  487,  106  N.  W.  314,  2  L. 
B.  A.  (N.  S.)  70S,  is  referred  to  by  couns^ 
as  sustaining  their  position  that  a  wife  may 
testify  to  acts  and  declarations  by  her  hns- 
band tending  to  show  his  affection  and  loss 
of  it  in  an  action  to  recover  damages  for  the 
alienation  of  his  affections  from  her,  not- 
withstanding the  statute  provided  that  ne- 
ther husband  nor  wife  could  be  examined  as 
to  any  communication  made  by  the  one  to  the 
other  while  married.  In  the  Sexton  Case  the 
wife  sued  her  father-in-law  for  alienation  of 
her  husband's  affections,  and  the  qnestion 
vras  not  as  to  whether  she  was  incompetent 
aa  a  witness.  The  statute  of  Iowa  expressly 
provides  that  either  husband  or  wife  may 
testify  in  a  dvll  action  by  one  of  them 
against  a  third  party  for  alienating  the  affec- 
tions of  the  other.  See  section  4606,  Iowa 
Code  1907.  The  decision  in  Mlllspangb  v. 
Potter,  62  App.  IMv.  521,  71  N.  Y.  Supp.  134, 
is  based  upon  a  statute  which  merely  forbids 
the  disclosure  of  confidential  communlcatioms 
by  either  husband  or  wife  dnring  marriage. 
In  the  case  on  In  te  Estate  of  Van  Alstlne, 
26  Utah,  193,  72  Pac.  942,  dted  by  appellant 
the  part  of  the  statute  now  under  considera- 
tion was  not  Involved.  The  court  held  that 
a  divorced  wtite  was  not  disqualified  from 
testifying  In  a  contest  involving  the  probate 
of  her  former  husband's  will  as  to  his  con- 
dition when  under  the  inflnence  of  Uqnor 
during  the  time  she  was  his  wife;  the  statute 
being  Intended  to  exdnde  only  confidential 
communications,  and  not  facts  patent  trom 
observation.  Michigan  has  substantially  the 
same  statute  as  Utah,  except  that  neither- hus- 
band nor  wife  is  comi)etent  to  testify  in  any 
action  or  proceeding  instituted  by  the  hua- 
band  or  wife  in  consequence  of  adultery. 
In  Perry  t.  Lovejoy,  49  Mich.  530,  14  N.  W. 
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485,  an  alienation  suit  by 
letter  firom  the  wife  containing  indlcatlona 
of  affection  for  her  husband  was  admitted 
In  evidence.  The  objection  that  the  wife  was 
actually  present  In  coort  and  oonld  testify 
herself  waa  held  to  be  untenable  by  the  trial 
court,  and  In  passing  npon  tliat  mllng  the 
Supreme  Court  said: 

"By  the  common  law  the  plaintiff's  wife  was 
nbsolutel;  incompetent  The  rule  has  been  so 
far  modified  by  legislation  as  to  make  her  com- 
petent in  caa«  of  his  consent,  and  leaving  him 
perfectly  free  to  give  or  withhold  his  consent. 
So  fetter  la  Imposed  on  the  discretion  so  glTeo. 
He  refused,  and  the  consequence  waa  that  she 
was  just  as  incompetent  as  she  would  have 
been  in  case  the  common  law  had  remained  un- 
altered. In  point  of  principle,  therefore,  the 
circumstance  that  she  was  actually  in  court  and 
could  be  made  a  lawful  witness  at  the  plaintifTs 
own  instance  was  yoid  of  influence  on  the  ad- 
missibility of  the  letter." 


TbB  Minnesota  statute  la  the  same  aa  that 
of  Utah.  In  Hoot  t.  Wise,  27  Minn.  68,  6 
M.  W.  425,  it  waa  held  that  the  wife  waa 
not  a  competmt  witness  against  her  husband ; 
he  not  consenting  to  her  testifying.  The 
court  said: 

"l%e  qnestloi^  Is  stanple.  Is  this  a  case  in 
which  the  husband  or  wife  may,  without  con- 
sent, be  a  witness  against  the  other?  Upon 
this  the  statute  seems  conclusive.  Gen.  St. 
1878^  e.78,iia  <•  *  •  A  husband  cannot 
be  examined  for  or  against  his  wife  without  her 
consent,  nor  a  wife  for  or  against  her  husband 
without  blm  consent;  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication 
made  by  one  to  the  other  during  the  marriage; 
but  this  exception  does  not  apply  to  a  civil  ac- 
tion or  proceeding  by  one  against  the  other,  nor 
to  a  criminal  action  or  proceeding  for  a  crime 
ocmmitted  by  one  against  the  other.'  If  this 
statute  merely  laid  down  the  rule  disabling  the 
husband  and  wife  from  testifying  for  or  against 
each  other,  it  might  be  urged  that  it  was  only  a 
statutory  adoption  of  the  common-law  rule,  and 
that  it  adopted  also  the  common-law  applica- 
tion of  the  rule,  including  the  exceptions.  But 
it  also  prescribes  the  application  of,  and  de- 
fines and  limits  the  exceptions  to,  the  rule  of 
disability.  This  excludes  resort  to  the  com- 
moq  law  to  determine  how  far  the  rale  shall 
prevail,  and  what  cases  shall  be  excepted 
from  it.  So  it  la  immaterial  that  the  common 
law  did  or  did  not— though  we  know  of  no  well- 
eonsidered  case  holding  that  it  did — admit  the 
evidence  of  a  wife  against  her  husband,  in  a 
case  like  this.    The  statute  does  not." 


Waahlngton  la.  another  atate  whose  statute 
vpoa  this  subject  is  Identical  with  that  of 
UtalL  Speck  v.  Gray,  14  Wash.  689,  45  Pac. 
148,  waa  an  alienation  of  affections  suit,  in 
which  plalntUf  obtained  Judgment.  The  ap- 
pellant objected  to  the  action  of  the  trial 
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the  husband,  a  ,  court  In  ezdndlng  the  testimony  of  the  wife 
of  the  appellant.  The  ruling  of  the  trial 
court  waa  upheld. 

In  the  Instant  case  no  error  was  committed 
by  excluding  the  testimony  of  platDtlfTs  wife. 
She  was  Incompetent  to  testify  on  any  sub- 
ject without  her  husband's  consult 
°  [2]  Appellant  insists  that  the  court's  re- 
striction of  the  cross-examination  of  plaintiff 
was  prejudicially  erroneous.  On  examination 
in  chief  the  plaintiff  testified  to  quarrels  with 
his  wife,  and  that  the  quarreling  commenced 
about  four  years  ago;  that  his  wife  would 
be  out  late  of  nights,  and  that  constant 
quarrels  arose  between  him  and  his  wife  as 
a  result  of  her  actions.  On  cross-examina- 
tion he  was  asked  whether  four  years  ago 
was  the  first  time  he  ever  quarreled  with  his 
wife.  He  answered  In  the  negative.  "Xou 
have  quarreled  with  her  for  a  number  of 
years,  have  you  not?"  was  the  next  question. 
This  was  objected  to  aa  not  material  and  as 
not  proper  cross-examination,  and  the  objec- 
tion was  sustained.  The  court  gave  no  rea- 
son for  snstalnlug  the  objection.  The  ruling 
certainly  waa  not  based  upon  the  Immaterial- 
ity of  the  question.  Whether  plaintiff  lived 
in  peace  and  harmony  with  his  wife  prior  to 
Sheffield's  appearance  upon  the  scene  was 
a  material  issue.  If  the  wife  was  devoid  of 
affection  for  her  husband,  he  could  suffer  no 
loss  of  affection.  Absence  of  affection,  how- 
ever, for  her  husband,  would  not  of  Itself 
defeat  plaintiff's  right  to  recover  damages. 
It  would  not  Justify  the  defendant's  inter- 
ference in  the  bousdiold  life  of  plaintiff  and 
his  wife,  but  facts  tending  to  prove  that 
no  affection  existed  between  plaintiff  and  his 
wife  and  any  evidence  showing  unhappy 
relations  between  them  prior  to  the  alleged 
Intrigues  of  app^ant  would  be  admissible 
In  mitigation  of  damages. 

[3]  It  remains  to  determine  whether  the 
question  to  which  the  objection  was  sus- 
tained was  proper  cross-examination.  Reply- 
ing to  the  argument  of  appellant  that  plain- 
tiff having  offered  himself  as  a  witness  and 
having  testified  to  his  relations  with  his  wife 
in  support  of  the  allegations  of  the  complaint, 
respondent's  counsel  insist  that  the  direct 
examination  did  not  open  up  that  field  of  In- 
quiry; that  It  was  not  necessary  to  prove  the 
existence  of  affection  between  himself  and 
his  wife;  that  the  law  presumes  it,  and  the 
burden  is  on  defendant  to  prove  the  contrary. 
It  Is  further  said  that  the  previous  domestic 
relations  of  the  parties  were  not  even  alluded 
to  In  the  direct  examination,  and  that  It  was 
therefore  neither  proper  nor  permissible  for 
defendant  to  cross-examine  plaintiff  relative 
to  the  harmony,  or  lack  of  harmony,  between 
himself  and  wife  prior  to  the  alleged  intru- 
sion of  appellant  Into  the  family  circle.  The 
record  shows  the  facta  to  be  that  Smith  and 
his  wife  quarreled  about  Sheffield,  the  de- 
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feodant  Plaintiff  testified  that  be  had  ac- 
cnsed  his  wife  of  mlscondnct  with  other  men. 
If  they  quarreled  on  account  of  Sheffield,  was 
it  not  proper  to  Inquire  whether  they  quar- 
reled about  other  men  prior  to  the  acta 
charged  to  Sheffield?  If  they  quarreled  after 
Sheffield  bad  made  himself  obnoxious  to 
plaintiff,  was  it  not  a  proper  subject  of  In- 
quiry as  to  whether  they  had  quarreled  with 
each  other  before  that  time?  Clearly,  the  pro- 
posed cross-examination  had  a  direct  relation 
to  what  the  plaintiff  had  testified  to  on  direct 
examination.  Respondent  had  the  right  to 
rest  upon  the  presumption  of  law  that  affec- 
tion had  existed  between  himself  and  his 
wife  prior  to  the  acts  of  alienation  com- 
plained of,  and  to  refrain  from  mentioning 
the  subject  In  his  direct  testimony,  but 
when  he  testified  to  quarrels  and  lack  of 
harmony  during  tb«  years  that  appellant  was 
on  friendly  terms  with  Mrs.  Smith,  when  be 
testified  that  bis  wUto  bad  "made  it  as  dis- 


agreeable as  she  could  aroand  bonM^"  It 
was  not  within  the  discretion  of  the  ooort 
to  arbitrarily  establish  a  dead  line  beyond 
which  the  defense  could  not  go  on  cross- 
examinatloD.  We  thlhk  the  court  erred  in 
sustaining  objections  to  questions  propound- 
ed to  the  plaintiff  on  cross-examination,  and 
that  the  defendant  was  denied  a  substantial 
right  by  the  court's  rulings. 

We  have  not  commented  upon  tbe  evidence 
for  the  reason  that  the  case  will  probably  be 
tried  again.  It  is  therefore  neither  necessary 
nor  advisable  to  express  an  opinion  as  to 
whether  this  palpably  excessive  verdict 
should  be  held  to  be  inoculated  with  the 
vims  of  passion  and  prejudice. 

The  Judgment  Is  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant 

OOBFBiAN,  O.  7.,  and  OIDBON,  THUBr 
MAK,  and  FBICK,  JJ.,  concur. 
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WHITE  V.  TURNER,  Cam'r  of  Pnbllc  Safety 
(No.  t59M.) 


(Snpreme  Oonrt  of  Waahiiigton.    April  26, 
1821.) 

Ucenseo  «=335— Demnrrer  properly  sustained 
la  auit  to  restrain  enforcement  of  ordlnaooe 
valid  In  part 

In  an  action  to  restrain  enforcement  of  a 
dt7  ordinance  imposing  an  occapation  tax  on 
persons  operating  motor  tracks  on  the  streets, 
where  the  major  portion  of  the  ordinance  was 
Talid  and  enforceable,  a  demurrer  to  the  com- 
plaint was  properly  sustained,  irrespective  of 
whether  plaintifi  had  violated  the  ordinance. 

Department  1. 

Appeal  from  Superior  Oourt,  Snobomlsb 
County;  Augustus  Brawley,  Judge. 

On  rehearing.  Former  opinion  modified, 
and  judgment  affirmed.  For  former  opinion, 
nee  195  Pac.  24a 

Gooley,  Horan  ft  MulvlbUl,  of  Sverett,  for 
appellant. 

R.  J.  Fauasett  and  J.  W.  Dootson,  both  of 
Everett,  for  respondent. 

PER  CURIAM.  A  petition  for  rehearing 
and  the  answer  thereto  are  before  us.  We 
desire  to  make  some  slight  modlflcationB  in 
our  ivevlous  opinion,  which  will  be  found  in 
White  V.  Turner,  195  Pac.  240.  The  purpose 
of  this  action  was  to  enjoin  the  respondent, 
who  Is  an  officer  of  the  city  of  Everett,  from 
putting  into  force  against  appellant  any  por- 
tion of  a  certain  ordinance  of  the  city  of  Ev- 
erett with  reference  to  the  use  of  the  streets, 
nils  ordinance  was  copied  into  and  made  a 
part  of  the  amended  complaint 

It  would  appear  that  at  the  commence- 
ment of  the  suit  the  court  made  an  order  tem- 
porarily restraining  the  respondent,  as  pray- 
ed for,  and  at  the  same  time  directing  flie 
respondent  to  appear  and  show  cause  wliy 
the  temporary  restraining  order  should  not 
be  made  permanent.  The  first  appearance  of 
the  respondent  in  answer  to  the  order  to 
show  cause  was  by  some  affidavits,  which 
net  up  that  the  appellant  had  been,  and  was, 
*  BO  using  the  streets  of  Everett  as  to  perma- 
nently injure  and  destroy  them.  The  re- 
9ondent  next  appeared  by  a  general  demur- 
rer to  the  amended  complaint  The  next 
thing  that  appears  in  the  record  Is  a  Judg- 
ment which,  upon  Its  foce,  has  all  the  in- 
dications of  a  final  Judgment  after  a  hearing 
npon  the  merits.    These  are  all  the  proceed- 
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ings  had  in  the  lower  court  'In  our' previous 
.opinion  we  treated  this  Judgment  as  a  final 
one  upon  the  merits,  and  in  so  doing  upheld 
the  ordinance,  and  found  that  the  use  being 
made  by  the  appellants  of  the  streets  was 
such  as  to  permanently  injure  them,  U>  vio- 
lation of  the  ordinance. 

The  appellant  now  contends  that  we  have 
misconstrued  the  Judgment  and  that  its  in- 
tention was  only  to  dissolve  the  temporary 
restraining  order  theretofore  issued,  and  sus- 
tain the  general  demurrer  to  the  amended 
complaint,  and,  the  plalntilT  having  elected 
not  to  plead  farther,  dismiss  the  action.  In 
other  words,  he  now  contends  that  the  case 
was  not  beard  upon  the  merits,  and  that  the 
trial  oourt  did  not  Intend  to  adjudge  that  he 
had  so  used  the  streets  as  to  permanently 
injnre  them.  Although  the  record  is  In  such 
condition  as  to  easily  lead  to  the  conclusion 
that  the  case  had  been  disposed  of  on  its 
merits,  a  re-examination  disposes  us  to  ac- 
cept appellant's  view  in  this  regard.  So 
looking  at  the  case^  the  substance  of  the  pre- 
vious opinion  still  stands.  For  the  sake  of 
clarity  let  us  suppose  that  the  only  things 
now  before  us  are  the  amended  complaint, 
with  the  ordinance  attached  thereto,  a  gen- 
eral demurrer,  an  order  sustaining  the  de- 
murrer, the  refusal  of  tlie  plaintiff  to  plead 
further,  and  a  Judgment  dismissing  the  ac- 
tion. The  sole  purpose  of  the  action  was  to 
test  the  validity  of  the  ordinance.  If  it 
should  be  held  invalid,  then  a  permanent  in- 
junction should  issue  prohibiting  its  enforce- 
ment; but  if  it  or  any  portion  of  it,  be  held 
valid  and  subject  to  enforcement,  then  the 
demurrer  to  the  complaint  should  have  been 
sustained,  and  the  action  dismissed.  The  ef- 
fect of  our  previous  opinion  was  to  support 
at  least  the  major  portion  of  the  ordinance 
and  leave  it  subject  to  be  enforced.  Such 
being  our  holding,  the  necessary  result  must 
be  that  the  trial  court  was  right  in  sustain- 
ing the  demurrer  to  the  complaint  because. 
If  the  ordinance  was  good,  then  appellant  is 
not  entitled  to  any  relief  in  this  action. 
Viewing  the  case  in  this  Ught,  it  Is  not  one 
vrhlcb  Involves  any  question  whether  the  ap- 
pellant has  violated  the  ordinance. 

Our  conclusion  Is  that  the  Judgment  sus- 
taining the  demurrer  and  dismissing  the  ac- 
tion should  be,  and  is,  affirmed.  Whatever 
we  said  in  our  previous  opinion  tending  to 
Indicate  that  the  appellant  had  violated  the 
terms  of  the  ordinance,  by  using  the  streets 
in  such  a  way  as  to  permanently  injure  or 
damage  them,  is  hereby  elimhiated.  All  oth- 
er portions  of  the  opinion  will  stand,  and 
the  Judgment  appealed  from  is  affirmed. 
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(US  Wasb.  489) 

Id  re  HUBBARD'S  ESTATE. 

HUBBARD  V.  PICKRELL  •!  al. 

(No.  16230.) 

(Supreme  <3ourt  of  Washin^on.    April  20, 
1821.) 

1.  Husbanil  and  wlf«  «s>266— Evidonee  held  to 
•how  gift  by  husband  of  Interest  in  oommunlty 
property. 

Evidence  fceld  to  sliow  a  liusband's  gift  of 
liis  interest  in  bonds  owned  by  the  community 
to  the  wife. 

2.  Husband  and  wife  ^=9266— Hnsband's  deliv- 
ery of  bonds  to  wife  with  statement  that  they 
were  hers  held  to  show  elements  of  gift. 

Though  to  consummate  a  gift  there  must  be 
a  parting  with  the  dominion  over  the  subject- 
matter  of  the  gift  with  the  present  design  that 
the  title  shall  pass  to  the  donee,  a  husband's 
delivery  of  bonds  to  the  wife  with  a  direction 
to  keep  them,  as  they  were  hers,  sufficiently 
showed  such  matters. 

3.  Husband  and  wife  «=»266— That  wife  placed 
gift  where  property  of  both  was  kept  did  not 
show  failure  to  assume  absolute  control. 

That  a  wife  placed  bonds  given  her  by  the 
husband  in  a  place  where  valuables  were  usual- 
ly kept,  whether  the  individual  property  of  ei- 
ther or  the  community  property  of  both,  did  not 
show  that  she  did  not  assume  absolute  control 
over  the  bonds. 

Departmest  1. 

Appeal  from  Superior  CJonrt,  King  County ; 
Mitchell  GilUam,  Judge. 

Proceeding  on  an  order  requiring  Sarah  L. 
Hubbard,  administratrix  of  F^red  Hubbard, 
deceased,  to  show  cause  why  certain  bonds 
should  not  be  inventoried.  From  an  order 
In  favor  of  the  administratrix,  Alice  Pick- 
rell  and  another  appeal.    Affirmed. 

EUas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  appellants. 

John  P.  Gallagher,  O.  C.  Curtis,  and  Ed- 
ward Judd,  all  of  Seattle,  for  respondent. 

FUUOBRTON,  J.  Fred  Hubbard  died  In- 
testate In  Seattle,  King  county,  Wash.,  leav- 
ing an  estate  therein  consisting  of  real  and 
personal  property.  He  left  as  his  heirs  at 
law  a  widow  and  two  grown  daughters,  chil- 
dren of  a  former  marriage.  The  widow  was 
appointed  administratrix  of  the  estate,  and 
in  due  time  filed  her  final  account  therewith, 
which  was  noted  for  hearing.  At  about  this 
time  the  daughters  learned  that  the  deceased 
had  prior  to  his  death  Invested  $5,<X)0  in 
Lltterty  bonds,  that  these  were  In  the  pos- 
session of  the  administratrix,  and  had  not 
been  inventoried  by  her  as  a  iwrt  of  the  es- 
tate. The  administratrix  was  required  to 
show  cause  why  the  bonds  had  not  been  in- 
ventoried, and  why  they  should  not  be  dis- 


tributed to  the  heirs  aa  invperty  of  the  es- 
tate. At  the  hearing  on  the  show  cause 
order  the  administratrix  satisfied  the  pre- 
siding Judge  that  the  bonds  had  been  pur- 
chased with  the  conununlty  funds  of  the  de- 
ceased and  herself,  that  the  deceased  had 
during  his  lifetime  made  a  gift  to  her  of  his 
Interest  In  the  bonds,  and  that  they  were 
not  property  subject  to  administration  as 
part  of  the  estate.  An  order  was  entered 
accordingly,  and  this  appeal  is  prosecuted 
therefrom. 

It  appears  from  the  record  that  one  of  the 
daughters,  some  time  before  her  father's 
death,  instituted  an  action  against  him  in 
which  large  damages  were  sought  for  inju- 
ries claimed  to  have  been  inflicted  upon  her 
by  her  father  at  a  time  when  he  ejected  her 
from  his  home.  It  also  appears  that  her 
father  had  at  that  time  on  deposit  with  Se- 
attle banks  sums  of  money  aggregating 
(5,739.00,  and,  fearing  the  result  of  the  ac- 
tion instituted  against  him,  withdrew  the 
money  and  again  deposited  It  In  the  name  of 
his  wife's  sister-in-law,  one  Mijiniehaha 
Youngblood.  Mrs.  Toungblood  was  with  him 
at  the  time  the  deposit  was  made,  and  as 
soon  as  the  transaction  was  completed  turn- 
ed over  to  him  the  bank  book  showing  the 
deposit,  with  a  number  of  signed  checks,  and 
from  thence  on  had  no  further  connectltm 
with  the  transaction.  Later  on  Hubbard 
drew  out  of  the  account  $5,000  which  he  in- 
vested In  the  Liberty  bonds  here  in  question, 
and  $300  which  was  used  for  purposes  not 
shown.  The  remainder  of  the  money  was 
afterwards  discovered  and  distributed  as 
property  of  the  estate. 

[1]  Mrs.  Toungblood  testifies  that  shortly 
after  purchasing  the  bonds  Mr.  Hubbard 
brought  them  to  his  home,  and  in  her  pres- 
ence banded  the  bonds  to  his  wife,  the  pres- 
ent admiaistratrix,  and  told  her  to  keep 
them,  as  they  were  hers.  It  was  on  the  tes- 
timony of  Mrs.  Youngblood  that  the  trial 
court  based  Its  conclusion  that  the  b<Hids 
were  given  to  the  wife.  The  aK>eIlant8  ques- 
tion her  veracity,  arguing  that  it  Is  impos- 
sible to  believe  her  story  when  It  is  read  In 
the  light  of  the  entire  record.  But  we  find 
nothing  in  the  record  which,  to  our  mlnda, 
in  any  manner  Impeaches  her  statement. 
Indeed,  a  reading  of  the  record  Impresses  us 
with  her  honesty  and  sincerity,  and  the  trial 
judge  had  the  additional  advantage  of  ob- 
serving her  conduct  and  demeanor  while  tes- 
tifying. Since  he  believed  her,  we  see  no 
reason  for  reaching  a  contrary  result 

[2]  It  is  true,  as  the  appellants  argue,  that 
to  consummate  a  gift  there  must  be  a  part- 
ing with  the  dominI(m  over  the  subject- 
matter  of  the  gift,  with  a  present  design  that 
the  title  to  the  property  shall  pass  from  tbe 
donor  to  'the  donee.  But  we  think  that  here 
there  was  a  clear  showing  of  such  a  pass- 
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log  and  of  such  a  design.  The  married  life 
of  the  parties  had  extended  over  a  number 
of  years,  and  their  property  had  been  earned 
by  their  joint  efforts  in  the  conduct  of  a 
little  store,  in  which  the  wife  had  taken 
more  than  a  mere  helper's  part.  It  is  not 
strange,  therefore,  that  he  should  prefer  her 
to  his  daughters,  one  of  whom,  at  least,  he 
had  some  reason  to  regard  as  unflllal. 

[3]  Again  It  Is  said  that  Mrs.  Hubbard  did 
not  assume  absolute  control  oyer  the  bonds 
until  after  her  husband's  death.  But  the  evl* 
dence  Is  that  she  put  them  in  the  place  where 
valuables  of  this  sort  were  usually  kept, 
whether  the  individual  icroperty  of  either  of 
them  or  the  community  property  of  both. 
The  fact  that  Mr.  Hubbard  may  have  had 
access  to  the  place  of  deposit  does  not  argue 
that  the  property  was  not  hers,  or  was  not 
under  her  dominion  or  control.  Hie  same 
strong  box  usually  guards  the  valuables  of 
the  spouses  in  the  ordinary  married  home, 
be  the  same  separate  or  cMnmunlty,  and  we 
opine  that  It  would  come  as  a  shock  to  many 
such  to  leam  that  It  were  the  law  that  this 
intermingling  prevented  the  gifts  made  from 
the  one  to  the  other  becoming  effective. 

A  further  perusal  of  the  Inquiry  would  not 
be  enlightening.    The  order  Is  afltrmed. 

PARKER,  C.  J.,  and  HOIiCOMB,  BRIDG- 
ES, and  MACKINTOSH,  JJ.,  ooncur. 


(115  Wasb.  S12) 

STATE  V.  GIBSON  at  al. 


(No.  reiTs.) 


(Supreme  Oonrt  of  Washington.    April  22, 
1821.) 

f.  Criminal  law  «s»4l9,  420(10)— Testimony  as 
to  statements  of  third   persons  ooncerning 
purposes  of  organization  held  hearsay. 
On  a  trial  for  organizing,  becoming  a  mem- 
ber of,  and  voluntarily  assembling  with,  a  group 
of  persons  formed  to  advocate,  advise,  and  teach 
crime,  sedition,  etc.,  testimony  as  to  what  per- 
sons not  in  any  way  connected  with  the  action 
but  who  said  that  they  were  members  of  the 
organization  in  question  told  witnesses  as  to 
its  purposes  was  inadmissible  as  hearsay. 

2.  Criminal  law  «s»423(7)— Testimony  of  third 
persons  as  to  purposes  of  I.  W.  W.  not  ad- 
missible under  rule  as  to  conspiracy. 
On  a  trial  for  organizing  and  becoming  a 
member  of  the  I.  W.  W.,  etc.,  testimony  as  to 
what  persons  not  connected  with  the  action,  but 
who  claimed  to  be  members  of  the  I.  W.  W., 
told  witnesses  concerning  its  parposer  was  not 
admissible  ander  the  rule  with  reference  to  tes- 
timony in  conspiracy  cases. 

Department  1. 

Appeal  team  Superior  Court,  Yakima  Coun- 
ty ;  Geo.  B.'  Holden,  Judge. 


Chester  Glb8<m  and  oOiers  were  convict- 
ed of  an  offense  under  the  Criminal  Syndi- 
calism Act,  and  they  appeal.  Reversed  and 
remanded. 

Alexander  Mackel,  of  Yakima,  and  Geo.  V. 
Vanderveer  and  Ralph  S.  Pierce,  both  of  Se- 
attle, for  appellants. 

O.  R.  Schumann,  of  Olympla,  and  J.  Lenox 
Ward,  of  YaUma,  for  the  State. 

BRIDGES,  3.  The  Information  In  this 
case  charged  that  the  appellants,  on  or  about 
December  16,  1010,  In  Yakima  county,  state 
of  Washington — 

"did  then  and  there  nnlawfuUy  and  feloniously 
organize,  help  to  organize,  give  aid  to,  and  be 
a  member  of,  and  volnntarily  assemble  with  a 
group  of  persons  known  as  the  Industrial 
Workers  of  the  World,  said  group  of  persons 
being  formed  to  advocate,  advise,  and  teach 
crime,  sedition,  violence,  intimidation,  and  in- 
jury as  a  means  and  way  of  effecting  industrial, 
economic,  social,  and  political  change  in  the 
government  of  the  United  States  of  America, 
contrary  to  the  statute  in  such  cases  made  and 
provided.    •    •    •" 

They  were  convicted,  and  have  appealed. 

[1  ]  The  state,  having  pff«:ed  proof  to  show 
that  the  appellants  were  members  of  the  I. 
W.  W.,  undertook  to  show  that  the  objects 
and  purposes  of  that  organization  were  with- 
in the  (Mmlnal  Syndicalism  Act  C!hapter 
174,  p.  618,  Lews  1019.  It  made  this  proof 
in  part  through  Its  witnesses,  O.  Roy  King 
and  Thomas  wisher.  The  former  testlQed 
that  he  was  a  justice  of  the  peace  of  Yaki- 
ma county,  and  some  time  prior  to  the  ar- 
rest of  the  ai^ellants  he  bad  a  private  con- 
versation with  one  J.  Hannon,  wherein  the 
latter  Informed  him  that  he  was  a  member 
of  the  I.  W.  W.,  and  produced  a  card  of  mem- 
bership. The  witness  further  stated  that 
Haimon  had  Informed  him  that  he  knew  the 
purpose  and  objects  of  the  I.  W.  W.  He  was 
then  asked  to  state  what  Hannon  had  told 
blm  In  this  regard.  Over  appellants'  objec- 
tions the  witness  was  allowed  to  detail  what 
Hannon  had  told  him  concerning  the  teach- 
ings, purposes,  and  objects  of  the  organlza- 
tton.  The'  witness  Fisher  testified  that  he 
had  talked  personally  to  many  members  of 
the  I.  W.  W.,  among  others,  the  Roi  sisters, 
who  Informed  him  that  they  were  members 
of  the  I.  W.  W.  and  had  knowledge  of  the 
objects  and  purposes  of  that  organization. 
Over  appellants'  objections  the  court  permit- 
ted this  witness  to  testify  what  the  Roi  sis- 
ters had  told  him  concerning  the  purposes 
of  that  organization.  Neither  Hannon  nor 
the  Roi  sisters  were  parties  to  this  action, 
nor  in  any  wise  connected  with  It 

This  was  hearsay  testimony,  and  in  our 
opinion  the  trial  court  erred  In  receiving  It 
Some  of  the  reasons  why  hearsay  evidence 
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Is  not  ordinarily  admissible  are:  tbat  tbe  | 
person  quoted  Is  not  before  the  court  and 
not  subject  to  cross-examlsatlon,  a  right 
which 'all  courts  have  held  to  be  Inylolate 
except  In  certain  Instances  arising  largely 
because  of  the  necessities  of  the  situation; 
that  the  person  quoted  was  not  under  oath ; 
and  the  probability  that  the  person  testify- 
ing has  misunderstood,  misinterpreted,  or  col- 
ored what  bad  been  told  him.  In  other 
words,  hearsay  evidence  Is. ordinarily  refus- 
ed by  the  courts  because  of  the  manifest  In- 
herent dangers  In  connection  with  It.  There 
are  certain  exceptions  to  this  general  rule, 
such  as  dying  declarations,  res  gestae,  proof 
of  ancient  boundaries  and  documents,  and 
others.  Bnt.  this  testimony  does  not  come 
within  any  of  the  exertions  recognized  by 
the  authorities.  The  dangers  surrounding 
the  admission  of  hearsay  evidence  are  yery 
apparent  in  this  instance.  It  Is  true  the  wit- 
nesses testified  that  the  persons  whom  they 
quoted  told  them  that  they  were  members  of 
the  L  W.  W.,  and  In  position  to  know  the  ob- 
jects and  purposes  of  that  organization ;  but 
those  were  very  important  fbcts  to  the  appel- 
lants. It  may  have  been  that  the  persons 
quoted  were  not  members  of  that  organlza- 
tloa,  or  had  obtained  their  membership  cards 
through  some  species  of  fraud,  or  were  not 
acquainted  with  the  principles  taught  by  It 
The  appellants  should  have  the.  right  to 
search  out  these  matters  by  means  of  cross- 
examination. 

[I]  Again,  It  is  not  Improbable  that  the 
witnesses  had  misunderstood  or  misinterpre- 
ted what  the  person  quoted  had  said  to  thenu 
There  was  no  compelling  necessity  In  Oils 
ease  to  show  by  hearsay  testimony  the  prin- 
ciples and  doctrines  taught  and  advocated  by 
the  I.  W.  W.  There  were  other  ways  of 
proving  these  things.  Indeed,  the  state  In- 
troduced In  evidence  for  this  purpose  a  large 
amount  of  literature  showing  the  doctrines 
of  the  organization,  and  which  literature  the 
state  contended  was  vouched  for  by  the  I.  W. 
Vf.  as  an  organization.  Doubtless  there  were 
still  other  lawful  ways  of  undertaking  to  fur- 
nish this  necessary  proof.  It  Is  probable 
that  the  persons  quoted,  to  wit,  Hannon  and 
the  Rol  sisters,  had  they  been 'personally 
called  by  the  state,  would  have  been  permit- 
ted to  testify  upon  a  proper  showing  of 
knowledge,  but  It  will  not  do  to  have  them 
testify  through  some  one  else.  The  respond- 
ent cites  In  support  of  the  admission  of  this 
testimony  the  rule  with  reference  to  the  re- 
ceiving of  testimony  in  conspiracy  cases,  but 
that  rule  Is  wholly  inapplicable  here.  This 
testimony  was  not  offered  or  received  for 
the  purpose  of.  proving  any  conspiracy,  nor 
were  the  persons  who  were  quoted  In  any 
wise  connected  with  this  case,  either  direct- 
ly or  indirectly. 

A  great  number  at  assignments  of  errw 


have  been  made;  many  of  tbem  are  answered 
by  the  late  cases  of  State  t.  Lowery,  IM 
Wash.  620,  177  Pac.  855,  and  State  v.  Hen- 
nessy,  105  Pac.  211.  The  alleged  errors 
which  are  not  covered  by  those  cases  are  not 
Ukely  to  arise  on  a  retrial,  and  we  do  not 
feel  it  necessary  to  discuss  them. 

For  the  error  which  we  have  pointed  out, 
the  Judgment  Is  reversed,  and  the  case  re- 
manded for  new  trial. 

PARKER,  O.  J.,  and  MACKINTOSH  and 
HOIX30AIB,  JJ.,  concur. 


(115  Wa«h.  SIS) 
STATE  V.  FLOGAUS  at  al.    (No.  16178.) 

(Supreme  Ck>urt  of  Washington.    April  22, 
1921.) 

Criffllnal  law  «s»l090(  10)— Affidavit  for  sab- 
pcBsa  cannot  .be  oonsldered   In   absence   of 
statement  of  facts  and  hill  of  exceptions. 
Where  defendants  asserted  error  in  the  re- 
fusal of  the  trial  court  to  direct  the  isauance 
of  a  subpoena  for  witnesses  desired,  and  the 
request  was  made  in  the  form  ot  an  affidavit 
which  set  out  what  it  was  claimed  the  witnesses 
would  testify  to,  the  matter  cannot  be  reviewed 
on  appeal  where  there  was  nO  statement  of  facts 
or  bill  of  exceptions,  even  though  the  affidavit 
was  brought  in  the  clerk's  transcript. 

Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
(bounty;  B.  C.  Mills,  Judge. 

Bdward  Flogaus  and  others  were  ccmvlct- 
ed  of  criminal  syndicalism,  and  they  appeaL 
Affirmed. 

Oeo.  F.  Vanderveer,  of  Seattle,  and  Leslie 
B.  Sulgrave,  of  Butte*  Mont.,  for  appeUants. 

MAIN,  J.  The  defendants  In  this  case 
were  diarged  with  criminal  syndicalism, 
tried,  and  convicted.  From  the  Judgment 
entered  upon  the  verdict  they  appeaL  All 
the  questions  which  are  material  to  be  ccn- 
sldered  presented  by  the  record  are  coverea 
in  the  cases  of  the  State  v.  Hennessy,  195  Pac 
211,  State  V.  Heatings  et  al.,  196  Pac  13,  and 
State  V.  Hemhelter,  196  Pac.  581.  In  the  ap- 
pellant's  brief  there  Is  argued  one  question 
which  Is  not  covered  by  the  cases  cited,  but 
this  question  Is  not  presented  by  the  record. 
It  is  claimed  that  the  trial  court  erred  In  re- 
fusing to  direct  the  subpoena  to  be  Issued 
for  two  witnesses  desired  by  the  defendant. 
The  request  for  the  Issuance  of  the  subpoena 
Is  made  In  the  form  of  an  affidavit  which  set 
ont  In  part  what  it  was  claimed  the  witness 
would  testify  ta  Apparently  this  affidavit 
was  presented  on  the  day  the  trial  opened. 
There  has  been  no  statement  of  facts  or  blU 
of  exceptions  brought  to  this  court.    With- 
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out  aBsembUng  the  cases,  tliere  Is  a  long  line 
of  decisions  by  this  court  holding  tbat  affi- 
davits, to  be  a  part  of  the  record  in  this 
court,  must  be  embodied  either  in  a  state- 
ment of  facts  or  a  blU  ef  exceptions.  In  this 
case  the  affidavit  is  brought  here  in  the 
clerk's  transcript  In  addition  to  this  the 
record  falls  to  show  the  ruling  of  the  trial 
court  upon  the  queatiffli. 
The  Judgment  will  be  affirmed. 

PAHKEB,  O.  J.,  and  MITCHKLLk  OIL- 
MAN, and  MOUNT,  JJ.  concur. 


(115  Wash.  4(M) 

PALMER  V.  MoBRIDE  et  ax.     (N«.  16261.) 

(Supreme  Court  of  Washington.    April  14. 
1921.) 

Specific  performance  «=»6 1— Contract  to  soil 
land  owned  by  husband  and  wife,  through 
agent  authorized  only  by  wife  not  enforceable 
after  return  of  earnest  money  and  acceptance. 
Where  husband  and  wife  owned  land,  and 
the  wife  gave  a  real  estate  agent  an  unacknowl- 
edged written  contract  of  agency  to  sell,  and 
the  agent  received  from  a  buyer  $260  as  e'am- 
e«t  mbney,  and  gave  her  a  receipt  signed  in  the 
wife's  name  by  himself  aa  agent,  and  the  has- 
band,  who  had  not  given  the  agent  authority 
to  sell,  notified  him  and  the  buyer  that  be  re- 
fnaed  to  be  bound  by  the  agreement  of  the 
wife,  and  neither  the  husband  nor  wife  ac- 
cepted any  of  the  money  paid  by  the  bnyer,  and 
did  nothing  towards  giving  her  possession,  while 
the  bnyer  surrendered  to  the  agent  the  earnest 
money  receipt  and  secured  repayment  of  the 
earnest  money,  such  buyei;  has  no  cause  of  ac- 
tion for  spedfie  performance. 

Department  2. 

Appeal  from  Superior  Oonrt;  King  Goimt7; 
Walter  M.  French,  Judge. 

Suit  by  Jennie  V.  Palmer  against  W.  W. 
IfcBrlde  and  wife.  From  Judgment  of  dis- 
missal, plalntur  appeals.    Affirmed. 

W.  F.  Hays,  <a  Seattle,  for  appellant. 
Bnrkhdm«r  A  Burkheimer,  of  Seattle,  for 
icspondentSL 

PER  CUBIAM.  This  Is  an  action  for  spe- 
dflc  performance.  From  a  Judgment  of  dis- 
missal the  plaintiff  has  appealed. 

The  respondents,  husband  and  wife,  were 
ttie  owners  of  the  real  property  Involved. 
Without  any  authority  from  her  husband, 
and  without  his  knowledge,  Mrs.  McBrlde,  on 
February  15,  1918,  delivered  to  D.  B.  Bar- 
dell,  a  real  estate  agent,  an  imacknowledged 
written  contract  of  agency  to  sdl  the  proper- 
ty on  the  Installment  plan.  On  March  7, 
1918,  the  agent,  Bardell,  pursuant  to  an  agree- 
ment to  sell  the  property  to  the  appellant  up- 
on the  terms  stated  in  Mrs.  McBrlde's  con- 
tract of  agency,  received  from  the  appellant 


THOMPSOK  S13 

P.) 

the  sum  of  |250,  and  gave  her  an  earnest 

money  receipt  accordingly,  signed  "Mrs.  W. 

W.  UcBrlde,  Seller,  by  D.  B.  Bardell,  Agent" 

Shortly,  upon  learning  of  the  circumstanc- 
es, Mr.  McBrlde,  who  had  not  given  Bardell 
any  auth<Mlty  to  sell  the  property,  gave  notice 
to  the  appellant  and  Bardell  that  he  refused 
to  be  boimd  by  the  agreement  of  his  wife  and 
her  agent  Neither  of  the  respondents  ever 
accepted  any  of  the  money  i>ald  by  the  appel- 
lant, nor  was  anything  done  towards  giving 
the  ai^ellant  possession  of  the  property  which 
was  occupied  by  the  Respondents  as  a  family 
residence.  After  receiving  notice  that  Mr. 
McBrlde  and  his  wife  would  not  convey  the 
property  or  be  bound  to  the  appellant  to  do 
BO,  the  appellant  surrendered  to  Bardell  the 
earnest  money  receipt  he  had  given  her,  and 
demanded,  received,  and  accepted  from  Bar- 
dell repayment  of  the  $250  earnest  money, 
and  gave  him  her  receipt  therefor.  Subse- 
quently this  action  was  commenced. 

This  Is  a  case,  we  think,  in  which  the  mere 
statement  of  the  facts  argues  the  case  in  sup- 
port of  the  Judgmait 

Affirmed  * 


(115  Wadi.  520) 

BARBER  et  ux.  v.  THOMPSON  et  ax. 
(No.  16215.) 

(Supreme  C!ourt  of  Wnshington.    April  22, 
1921.) 

Corporations  «=9l2i  (5)— Landlord  and  tenant 

<S=>34(S)— Evidence  held  not  to  show  fraud  Iqf 

seller  of  stock  and  lessor  of  farm  and  dairy. 

In  action  to  rescind  a  contract  of  sale  to 

plaintiffs  of  corporation  stock  and  a  lease  to 

plaintiffs  of  a  farm  and  dairy  business,  on  the 

gromid  of  fraudulent  representations,  evidoice 

held  to  sustain  finding  for  defendants.         *' 

Department  2. 

Appeal  from  Superior  Ciourt,  Olarke  Cionn- 
ty;  R.  H.  Back,  Judge. 

Action  by  O.  A.  Barber  and  wife  against 
S.  W.  Thompson  and  wife.  From  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

McMaster,  Hall  ft  Schaefer,  of  Vancouver, 
for  appellants. 
R.  C.  Sugg,  of  Vancouver,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  waa 
to  rescind  a  contract  of  sale  of  stock  in  a 
corporation  and  a  lease  of  a  farm  and  dairy 
business.  The  cause  was  tried  to  the  court 
without  a  Jury  and  resulted  in  a  Judgment 
dismissing  the  action.  From  this  Judgment 
the  plaintiffs  appeal.  The .  respondents  are 
husband  and  wife,  and  reside  at  Vancouver, 
Wash.  The  appellants  are  husband  and 
wife,  and,  at  the  time  of  the  transaction  la 
controversy,  resided  at  or  near  Enterprise^ 
Or.    Pickney  Brothers  Dairy  Company  Is  a 
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corporation  organized  under  tlie  laws  of  the 
state  of  Oregon,  with  a  capital  stock  of 
$10,000,  divided  into  100  shares  of  the  par 
value  of  $100  per  share.  This  corporation 
was  the  owner  of  a  dairy  farm  near  Salem, 
Or.  Practically  all  of  the  stot^  of  the  cor- 
poration was  owned  by  the  respondents.  On 
September  22,  1918,  the  respondent  S.  W. 
Thompson  caused  to  be  inserted  in  the  Port- 
land Sunday  Journal  an  advertisement  offer- 
ing the  farm  and  diary  business  for  sale, 
exchange,  or  lease.  The  appellants,  having 
seen  this  ad,  called  at  the  office  of  Thompson, 
in  Vancouver,  to  make  inquiry  with  refer- 
ence thereto.  The  result  of  this  interview 
was  that  one  Kenneth  Blair,  an  employee, 
and  the  agent  of  Thompson,  went  with  the 
appellants  to  visit  the  farm  and  look  over 
the  proposition.  On  September  26,  1918,  a 
contract  was  made  between  the  appellants 
and  the  respondents  by  the  terms  of  which 
the  appellants  purchased  three  shares  of 
the  capital  stock  of  the  Fickney  Brothers 
Company  at  $500  per  share,  and  took  a  lease 
upon  the  dairy  farm  and  business  for  a 
period  of  three  years.  On  October  1,  follow- 
ing, the  appellants  entered  Into  possession  of 
the  farm,  and  a  few  days  later  notified 
Thompson  by  telephone  to  come  to  Salem, 
which  he  did,  and  he  was  there  informed 
that  the  appellants  were  going  to  quit  the 
place.  The  appellants  remained  upon  the 
farm  until  the  16th  of  October,  when  they 
sent  Thompson  a  telegram  to  the  effect  that 
the  contract  and  lease  were  rescinded,  and 
that  they  were  that  day  leaving.  Sulbse- 
quently,  this  action  was  brought  to  rescind 
the  contract  for  the  purchase  of  the  stock 
and  the  lease  of  the  farm,  and  resulted  as 
above  indicated. 

The  appellants  claim  fraud  in  two  re- 
spects: First,  that  there  was  a  misrepresen- 
tation as  to  the  number  of  cows  that  would 
freshen  in  the  following  November;  and, 
second,  that  there  had  been  a  representation 
that  the  farm  was  paying  net  from  $300  to 
$500  a  month,  when.  In  fact,  it  was,  and  had 
been,  a  losing  venture.  The  appellants'  prin- 
cipal reliance  is  placed  upon  the  latter 
charge.  Upon  this  question  the  evidence  Is 
directly  in  conflict,  Thompson;  and  Blair 
testifying  one  way  and  the  appellants  tes- 
tifying another.  If  the  testimony  of  Thomp- 
son and  Blair  is  to  be  believed,  the  appel- 
lants knew  at  the  time  they  made  the  con- 
tract and  lease  that  the  place  had  not  t>een 
paying,  but  they  believed  they  could  so  man- 
age It  that  they  could  make  It  a  profitable 
business.  If  the  testimony  of  the  appellants 
is  to  be  believed,  there  was  a  misrepresenta- 
tion as  to  the  profits  which  the  farm  was 
producing.  The  trial  court,  after  listening 
to  this  evidence,  apparently  was  of  the  view 
that  the  appellants  had  not  sustained  their 
charge.  After  giving  careful  consideration 
to  the  record,  we  are  Inclined  to  the  view 


that  the  holding  of  the  trial  court  eihoald  be 
sustained. 

There  is  another  feature  of  the  case  which 
lends  support,  to  this  view.  The  appellant 
O.  A.  Barber  was  a  man  who  had  experience 
as  a  merchant,  a  farmer,  and  even  at  one 
time  engaged  in  the  dairy  business.  When 
they  visited  the  farm,  the  appellants  were 
given  every  opportunity  to  look  over  the  herd 
and  examine  the  books  that  were  kept  by 
the  tenant  or  manager  of  the  corporation, 
who  was  then  in  possession. 

There  is  no  question  presented  in  the  case 
except  one  of  fact  It  would  serve  no  use- 
ful purpose  to  review  in  detail  the  conflict- 
ing testimony. 

The  Judgment  will  be  affirmed. 

PARKEB,  C.  J.,  and  MITCHEIiL,  TOI/- 
MAN,  and  MOUNT,  JJ.,  ctmcnr. 


(115  Wash.  507) 

la  n  BLOOR'8  ESTATE.     (No.  16239.) 

(Supreme    Court   of   Washington.     April  ZL, 
1921.) 

1.  Frauds,  statute  of  <3=»72(4)— Sale  of  build- 
ing not  within  statute. 

A  verbal  sale  of  a  small  building  amounts 
to  a  severimce  of  the  building  from  the  real 
estate,  and  is  not  within  the  statute,  particu- 
larly it  the  purchaser  removes  the  building,  or 
if  it  is  understood  at  the  time  of  the  sale  that 
it  is  to  be  removed. 

2.  Fixtures  ^=>ll— Widow  oonstruotlng  build* 
Ing  for  her  own  oonvenlence  during  tempo- 
rary possession  entitled  to   remove   It. 

Where  the  widow  of  a  decedent  permitted 
by  the  court  to  remain  in  possession  of  a  farm 
pending  the  settlement  of  the  estate  built  a  root 
house  for  her  own  convei^ence,  she  had  a  right 
to  remove  it 

Mackintosh  and  Holcomb,  JJ.,  disBenting. 

Department  1. 

Appeal  from   Superior  C!onrt,   San  Joan 

County;    Ed  E.  Hardin,  Judge. 

Proceeding  on  the  application  of  the  ad- 
ministratrix of  J.  T.  Bloor,  deceased,  for 
discharge.  From  a  judgment  granting  a  dia- 
charge,  the  children  appeaL    A£9rmed. 

See,  also,  105  Wash.  110, 177  Pac.  722;  109 
Wash.  554,  187  Pac.  396. 

Ernest  B.  Herald,  of  Seattle,  for  appellants. 
Geo.  A.  Joiner,  of  Anacortes,  for  respond- 
ent 

BRIDGES,  J.  In  S^tember,  1916,  J.  T. 
Bloor  died,  leaving  surviving  him  a  widow 
and  several  children.  The  larger  portion  oC 
the  pr(^)er^  was  a  farm,  which  was  about 
evenly  divided  as  to  value  into  two  parts 
by  a  certain  ravine  running  through  it    Tbls 
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property  waB  the  otHnmiinlty  property  of  Mr. 
Bloor  and  bis  wife.  Mrs.  Bloor  was  appoint- 
ed and  Qualified  as  administratrix  of  the 
estate.  In  due  course  she  made  her  final 
report,  wherein  she  showed  that  the  estate 
•was  ready  to  be  closed  upon  certain  expenses 
of  administration  being  paid,  and  certain  di- 
visions of  the  property  being  made.  She 
called  attention  to  the  fact  that  the  ravine 
dlvi'ded  the  farm,  and  that  she,  as  the  widow, 
was  willing  to  take  either  side  of  the  ravine, 
the  other  heirs  choosing  which  side  they 
would  talce.  A  division  of  the  property  was 
thus  agreed  upon,  and  the  court  made  a  de- 
cree so  dividing  it. 

It  appears  that  on  the  hearing  of  this  final 
decree  some  objections  were  raised  by  the 
children  because  the  administratrix  was  at 
that  time  removing,  or  permitting  to  be  re- 
moved, from  that  iwrtlon  of  the  land  which 
was  I)eing  awarded  to  the  children,  a  certain 
small  house,  and  also  a  root  house  and  a 
small  quantity  of  lumber,  the  total  value  of  all 
of  which  was  probably  from  $600  to  $700. 
Liater,  the  administratrix  surrendered  posses- 
sion of  the  land  which  was  given  to  the  chil- 
dren, and  made  application  to  the  court  for  her 
final  discharge.  Formal  objections  were 
made  to  the  discharge,  l)ecauBe  the  admin- 
istratrix had  removed,  or  permitted  to  be 
r^noved,  from  the  premises  the  house  and 
other  property  above  mentioned.  After  a 
hearing  on  this  controversy  the  court  decided 
that  the  administratrix  had  performed  her 
duty,  and  discharged  her  and  her  bondsmen. 
The  children  have  appealed. 

.A  nomber  of  questions  have  been  raised, 
bat  we  do  not  find  It  necessary  to  consider 
more  than  one  or  two  of  them.  A  history 
of  Oils  little  dwelling,  and  the  root  house 
and  lumber  In  controversy,  we  are  satisfied 
from  a  reading  of  the  record,  Is  as  follows: 
Aboat  1907  Mr.  Bloor  and  bis  wife  rented 
for  one  season  their  farm,  and  were  required 
to  move  out  of  their  regular  dwelling.  At 
about  that  time  they  built  the  small  house  in 
controversy  here,  apparently  to  be  used  by 
them  as  a  temporary  dwelling.  The  house 
was  about  16x22  feet,  and  was  largely  In- 
complete, and,  while  the  Bloors  may  have 
lived  in  it  a  little  while,  It  was  not  very 
long.  This  small  dwelling  was,  at  least  In 
part,  located  on  the  public  road.  Prior  to 
this  time,  one  Charles  Lee,  a  young  man, 
lived  with  the  Bloors  and  assisted  them  with 
the  farming.  Lee  and  the  Bloors  became 
very  much  attached  to  one  another.  Later 
Lee  purchased  this  small  house,  paying  there- 
for some  $80  in  labor.  It  was  distinctly  un- 
derstood between  him  and  the  Bloors  that  the 
house  henceforth  belonged  to  him.  Some- 
time thereafter  Lee  married,  and  the  small 
bouse  was  removed  and  placed  on  the  Bloor 
land  near  the  regular  residence.  At  that 
time  Lee  contemplated  purchasing  a  10-acre 
tract  of  land  adjoining  the  Bloor  land,  and 


be  intended  to  more  the  little  house  on  bis 
own  land  as  soon  as  he  could  slash  It  and 
clear  some  of  It  After  the  removal  of  the 
small  house  Lee  and  his  wife  lived  there  for 
some  while,  and  on  a  number  of  occasions  the 
Bloors  recognized  the  house  as  belonging  to 
Lee.  Before  the  latter  had  cleared  any'  of 
his  10-acre  tract  and. moved  his  house  there- 
on, he  was  called  into  service  in  the  world 
war,  and  the  house  was  not  moved  onto  Lee's 
10-acre  tract 

Mrs.  Bloor  never  claimed  any  ownership  or 
interest  In  this  house,  individually,  or  as  ad- 
ministratrix of  the  estate  of  Mr.  Bloor.  The 
place  to  which  the  house  had  been  originally 
removed  was  on  that  portion  of  the  farm 
which  had  been  awarded  to  the  appellants. 
About  the  time  of  the  hearing  on  the  admin- 
istratrix's final  report,  Lee  caused  the  house 
to  be  removed  from  that  land.  While  the 
administratrix  probably  did  not  have  any 
active  connection  with  the  removal,  she  had 
knowledge  of  it,  and  it  was  done,  probably, 
with  her  consent;  at  any  rate,  without  any 
objections  from  her. 

[1  ]  There  is  considerable  testimony  tending 
to  Indicate  that  when  the  appellants  agreed 
to  take  their  one-half  of  the  farm  they  knew 
that  this  house  l>elonged  to  Lee,  and  that  he 
had  removed  It,  but  there  Is  much  contradic- 
tion of  this  statement  It  is  probably  imma- 
terial, in  any  event  Under  these  facts,  the 
house  nnquestlonably  belonged  to  Lee,  who 
had  the  right  to  remove  it,  unless  the  statute 
of  frauds  stands  in  the  way.  The  Bloors  had 
never  given  any  deed,  bill  of  sale,  or  other 
writing  concerning  the  house.  We  are  satis- 
fled,  however,  that  the  statute  of  frauds  is 
not  applicable  to  a  situation  of  this  character. 
In  the  first  place,  if  the  house  was  located 
on  the  road,  and  not  on  the  Bloor  land, 
when  it  was  bought  by  Lee,  it  is  certain 
that  the  statute  of  frauds  would  not  apply, 
and  that  Lee  would,  under  those  circum- 
stances, become  the  absolute  owner  of  the 
house;  but  even  if  It  be  conceded  that  when 
Lee  bought  the  dwelling  it  was  located  on  the 
Bloor  land,  yet  it  has  generally  been  held 
that  a  verbal  sale  of  property  of  this  char- 
acter amounts  to  a  severance  of  the  property 
sold  from  the  real  estate:  and  particularly 
Is  tlds  true  If,  after  the  sale  is  made,  the 
purchaser  removes  the  house,  or  if  it  is  un- 
derstood at  the  time  of  the  sale  that  the 
house  Is  to  be  removed.  At  page  538  of  25 
R.  C.  L.  it  is  said: 

"Tboagh  improvements  erected  on  land  con- 
stitute a  part  of  the  realty  so  as  to  pass  by  a 
ccnveyance  of  the  land  itself,  there  may  be  • 
constructive  severance  and  conversion  into  per- 
sonalty of  what  would  ordLnarily  constitute  a 
permanent  fixture.  It  is,  therefore,  the  general 
rule  that  a  contract  by  the  owner  of  land  for 
the  sale  of  fixtures  and  improvemeiits  thereon, 
including  buildings,  the  same  to  l>e  removed 
by  the  buyer,  is  not  a  contract  for  the  gale  of 
an  interest  in  the  land;  and  no  distinction  is  to 
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be  made  in  sadi  a  case  between  .a  contract  eon- 
tempUtinc  the  tearing  down  of  the  building 
■  sold  and  one  contemplating  the  removal  of  the 
bailding  as  a  whole.  The  rule  in  this  reipect 
has  been  thus  stated:  When  there  ia  a  sale 
of  property  which  would  pass  by  a  deed  of 
land  as  such,  without  any  other  descriptioo,  if 
it  can  be  separated  from  the  freehold,  and  by 
the  contract  is  to  be  so-  separated,  such  con- 
tract is  not  within  the  statute.  If  a  building 
may  be  made  personal  property  by  an  agree- 
ment entered  into  previous  to  its  erection,  it  is 
diQcuIt  to  see  why  the  same  character  may  not 
be  impressed  on  it  by  a  subsequent  agreement 
making  a  sale  of  it  and  granting  a  right  of  re- 
moval." Godeffroy  v.  Caldwell,  2  Cal.  480.  56 
Am.  Dec.  360;  Russell  v.  Meyer,  7  N.  D.  335, 
75  N.  W.  262,  47  I^  R.  A.  637;  Umg  y.  White, 
42  Ohio  St.  59;  Wetkopsky  v.  New  Haven  Gas 
Idght  Co.,  88  Conn.  1,  90  Ati.  30,  Ann.  Cas. 
1916D,  908;  Rogers  t.  Cox,  96  Ind.  167.  49 
Am.  Dec.  152. 

Under  &1I  tbe  drcumstances  of  this  case, 
we  are  convinced  that  this  building  belonged 
to  Lee,  and  that  he  had  a  right  to  remove  it. 

As  to  the  lumber-taken  by  the  widow,  there 
is  ample  testimony  to  show  that  she  acquired 
it  after  the  death  of  her  husband,  and  that 
it  was  her  property,  and  that  she  bad  a  right 
to  remove  it. 

[2}  As  to  the  root  bouse,  there  la  testimony 
to  show  that  the  court  gave  the  widow  the 
possession  of  the  farm  pending  the  settlement 
of  the  estate,  and  that  it  was  during  this 
period  that  tbe  root  house  was  built  by  ber 
for  her  own  convenience.  Under  these  civ 
cnmstances,  the  property  belonged  to  her, 
and  she  bad  a  right  to  remove  It 

The  Judgment  Is  affirmed. 

PARKER,  a  X,  and  FULLERTON.  3^ 
concur. 

MAOKIKTOSH  and  HOLOOMB,  JJ.,  dis- 
tent 


ai5  Wash.  608) 

WADHAIM  et  nx.  v.  MoVICAR  at  aL 
(No.  I6I6I.) 

(Supreme  Coart  of  Washington.    April  21, 
1921.) 

Vendor  and  purchaser  9=395(2),  101— Sailers 
by  accepting  late  payments  waived  right  to 
iBslst  on  forfeiture,  and  could  rescind  only  by 
giving  notice. 
Where  payments  provided  by  a  contract  for 
the  sale  of  land  were  made  by  the  buyers  and 
received  without  objection  by  the  sellers  on  oc- 
casions running  from  several  days  to  several 
weeks  subsequent  to  the  time  provided  in  the 
contract   for   such    payments,   the    sellers,   by 
their   conduct   waived   strict  performance   of 
tbe  contract  and  the  right  to  insist  on  forfei- 
ture for  default  in  payments,  and  cannot  claim 
a  forfeiture  on  account  of  tbe  buyers'  failure 
to  make  a  monthly  payment  at  the  time  provid- 
ed for  until  they  have  given  the  buyers  notice 


of  their  intention  so  to  do,  and  a  reasonable 
time  within  wliich  to  demand  tbe  orerdue  pay* 

ment 

Department  1. 

Appeal  from  Superior  Coart,  Steveoa 
County;  IX  H.  Carey,  Judge. 

Action  by  Charles  V.  Wadbam  and  wife 
against  E.  A.  McVicar  and  others.  From  de- 
cree for  defendants,  plalstltCs  appeaL  Jodg- 
mcnt  affirmed. 

Oscar  C^in,  of  Spolcane,  for  appellants. 
L.  B.  Donley,  of  ColviUe,  for  respondenta. 

BRIDGES,  J.  Tbe  purpose  of  this  action 
was  to  QUiet  the  title  to  certain  real  estate  In 
Steventa  county,  Wash.  By  answer  tbe  de- 
fendants  sought  to  require  the  plaintiffs  to 
perform  a  certain  written  contract  concern- 
ing such  lands.  Tbe  court  made  fiodinga, 
conclusion,  Judgment  and  decree  in  favor  of 
thV  defendants.  Plaintiffs  have  appealed. 
There  is  very  little  dispute  in  the  facts, 
which  are  as  follows:  Tbe  appellants,  being 
the  owners  of  tbe  lands  mentioned,  entered 
into  a  written  agreement  with  the  resp<md- 
ents,  dated  April  1,  1915,  for  the  sale  by  tbe 
former  to  the  latter  of  siicb  lands.  The 
agreed  purchase  price  was  $4,582,  $200  of 
which  were  paid  down  in  cash.  The  defer- 
red payments  were  to  be  made  as  follows :  On 
tbe  1st  of  September,  1916,  $500  on  the  prin- 
cipal and  interest  on  the  deferred  paymentat 
and  on  or  before  July  1  of  each  subsequent 
year  a  like  amount  of  $500  on  the  principal 
and  the  accrued  interest  on  tbe  deferred  i^y- 
ments,  until  the  principal  sum  should  be  t«- 
duced  to  $2,500,  at  which  time  tbe  defend- 
ants were  to  be  permitted  to  give  tbeir  note 
for  such  Ixtlanoe  and  secure  tbe  same  by  a 
mortgage  npon  tbe  property  sold,  and  at  tbe 
same  time  receive  a  deed  to  the  property 
from  tbe  appellanta.  At  tbe  time  of  the  exe- 
cution of  the  contract  the  appellants  execut- 
ed a  deed  to  the  property,  conveying  tbe  title 
to  tbe  respondents.  Tills  deed  and  a  copy  of 
tbe  contract  were  put  in  escrow!  with  tbe 
Spokane  &  Eastern  Trust  Company,  of  Spo- 
kane, to  wliich  all  payments  were  to  be  made. 
The  respondents  were  to  pay  the  1915  ai^d  all 
subsequent  taxes.  Tbe  contract  also  provid- 
ed that: 

"It  la  further  provided  that  time  of  payment 
is  of  the  essence  of  this  agreement  and  in  case 
second  parties  [respondents]  do  not  make  the 
payments  hereunder  at  tbe  time  herein  specified 
that  the  ^st  parties  [appellants]  may  go  to  said 
Spokane  &  Eastern  Trust  Company  and  with- 
draw  said  deed  and  thia' agreement  and  there- 
upon all  sums  paid  by  second  parties  hereunder 
shall  be  forfeited  unto  first  parties,  and  all 
rights  hereby  created  to  second  parties^  or 
either  of  them,  shall  ceaae  and  terminate." 

On  the  due  date  In  1918,  to  wit  Jnly  1,  the 
respondents   mailed    to    tbe   escrow   bolder 
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tbelr  check  drawn  on  a  Seattle  bank  for  tbe 
amount  necessary  to  rednce  the  principal 
sum  of  $2,500,  and  at  the  same  time  sent  to 
the  escrow  holder  their  promlSBory  note  and 
mortgage  as  provided  In  the  agreement. 
This  check  did  not  reach  the  escrow  holder 
until  abont  the  4tb  of  July.  Its  payment  was 
refused  by  the  Seattle  bank  through  an  error 


which  It  is  not  necessary  to  explain.    On  the .  oelred,  without  objection,  tbe  prerions  pay 


11th  of  Jnly  the  resi>ondentB,  learning  for  the 
first  time  that  their  chack  had  not  been  hon- 
ored by  the  bank  upon  which  it  was  drawn, 
sent  to  the  escrow  holder  the  necessary 
amonnt  of  money  by  express.  However,  one 
or  two  days  before  this  money  was  received 
by  the  escrow  h(flder  the  appellants,  con- 
tending that  the  payments  had  not  been  made 
as  provided  by  the  agreement,  withdrew  the 
contract  and  the  deed  from  the  escrow  hold- 
er, and  thereafter  claimed  a  defanlt  and  for- 
feiture of  all  sums  theretofore  paid.  The 
respondents  wer^  not  informed,  however, 
that  these  papers  had  been  withdrawn  from 
the  escrow  holder  until  some  days  after  the 
money  had  been  sent  to  the  trost  company, 
nor  did  the  appellants  notify  respondents 
that  they  claimed  a  forfeiture,  until  after 
the  money  had  been  received  by  the  escrow 
bolder. 

[1, 2]  The  appellants  have  rested  their 
case  upon  the  tact  that  the  respondents  did 
not  make  the  July,  1918,  payment  at  the  time 
provided  for  in  the  contract,  and  are  insist- 
ing nptm  strict  performance  as  to  time  of 
payment  It  is  our  opinion  that  they  are  la 
no  position  to  claim  default.  The  testimony 
shows  that  all  the  payments  provided  by  the 
contract  were  made  by  the  respondents,  and 
received  without  objection  by  the  appellants, 
GO  occasions  running  from  several  days  to 
several  weeks  subsequent  to  the  time  provid- 
ed In  the  contract  for  such  payments.  Pai- 
tiea  have  a  right  to  agree  that  payments 
must  and  will  be  ma(Je  at  a  designated  time, 
and  that,  Lf  not  so  made,  the  contract  may 
be  terminated  and  a  forfeiture  dedared,  and 
the  courts  will  strictly  eatorca  such  agree- 
ments. But  the  parties,  having  made  sudi  a 
contract,  may  by  their  conduct  waive  its 
strict  performance,  and  where  there  Is  sudi 
a  waiver  neither  iMrty  can  put  the  other  in 
default  or  claim  a  forfeiture  without  first 
having  glTOi  notice  of  Intentloa  so  to  do, 
with  a  reasonable  time  within  which  such 
other  party  may  perform.  Forfeitures  are 
not  favored  In  the  law,  and  courts  will 
promptly  seize  upon  any  circumstances  aris- 
ing out  of  the  contract  or  the  actions  or  re- 
lations of  the  parties  in  order  to  avoid  a  for- 
fdture.  Strict  performance  may  be  waived 
by  receiving,  without  objection,  payment  aft- 
er the  time  provided  in  the  contract  or  by 
granting  other  indulgences.  Spedden  t. 
Sykee,  61  Wash.  267,  96  Pac.  762;  Whiting 
V.  Doughton,  81  Wash.  827,  71  Pac.  1029; 


Douglas  V.  Hanborjr,  M  Wash.  68,  IM  Paa 
1110,  184  Am.  St  R^  1096;  Walker  v.  Me- 
Murchle,  61  Wash.  489, 112  Paa  SCO;  Opsjoo . 
vi  Engebo,  73  Wash.  824,  131  Pac,  1146; 
Shorett  v.  Knudsen,  74  Wash.  448,  133  Pac 
1029;  Oibson  v.  Bouse,  81  Wlash.  102,  142 
Pac.  464;  McOnlre  v.  Morford,  194  Pac.  783. 
Under  this  contract  the  appfillanta  had  Fo- 


ments, all  of  whldi  were  made  after  the  time 
provided  In  the  contract  By  such  oondnet 
they  waived  strict  performanoe  as  to  time 
of  payments,  and,  having  waived  it,  they 
could  not  claim  a  forfeiture  tmtll  they  had 
given  respondents  notice  of  their  intention  so 
to  do,  and  a  reasonaUe  time  wtthin  which 
to  make  the  overdue  payment 
Tbe  Judgment  Is  aiflrmed. 

PARKBR,    C.    J.,    and    MA0B3NT0SH, 
FULLBRTON,  and  HOLOOMB,  JJ.,  ooncor. 


(US  Waatu  US) 

DANIEL80N  V.  CAR8TENS  PACKINQ  CO. 
(No.  16204.) 

(Supreme  Court  of  Washington.    April  22, 
lOaL) 

1.  Appeal  asi  error  •a»933(4)  —  Qraatlng  of 
■ew  trial  not  dlatarbad  where  order  dose  not 
show  reason  for  ruling. 

The  Supreme  C!onrt  will  very  seldom,  if 
ever,  overturn  the  action  of  the  trial  court  in 
granting  a  new  trial  where  the  record  fails  to 
show  the  reason  for  such  action,  since  the  court 
in  such  case  is  unaMe  to  determine  what  Influ- 
enced the  lower  court  to  make  the  order. 

2.  New  trial  «=96— Granting  or  denying  diaore- 
tlonary  with  trial  oonrt. 

The  granting  or  refusing  to  grant  a  new 
trial  Is  dlacretionBry  with  the  trial  court,  ex- 
cept where  pure  questions  of  law  are  involved. 

3.  Death  «=9g8— $500  for  death  of  wife  62 
years  old  held  Inadequate. 

In  action  for  death  of  62  year  old  Indian 
woman  in  splendid  health,  in  which  there  was 
evidence  that  her  husband  was  greatly  depend- 
ent upon  her  and  her  services,  the  granting  of  a 
new  trial  on  the  ground  that  $500  verdict  was 
inadequate  AeM  not  an  abuse  of  discretion. 

Department  1. 

Appeal  from  Superior  (3onrt,  Spokane 
County;   David  W.  Hum,  Judge. 

Action  by  Dan  Danlelson,  as  administrator 
of  the  estate  of  Mary  Rosalia  Wistaka,  de- 
ceased, against  the  Carstaas  Packing  Com- 
pany. Verdict  for  plalntlfl,  and,  from  order 
granting  a  new  trial,  the  defendant  appeals. 
Afllrmed. 

Stephens  &  Ja«d^,  of  Spokane,  for  appellant 
Ferris  &  Ferris,  of  Spokane,  ft>r  respondent 
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BRIDGESS,  3.  This  action,  was  Instltnted 
by  the  administrator  of  the  estate  of  Mary 
.  Rosalia  Wistaka,  deceased,  to  recover  dam- 
ages resnltlng  from  a  collision  on  tlie  streets 
of  Spokane.  It  is  alleged  that  the  deceased 
was  riding  In  a  wagon,  and  that  the  defend- 
ant's automobile  carelessly  and  negligently 
collided  with  the  wagon,  and  as  a  result 
thereof  Mrs.  Wistaka  was  killed.  There  was 
a  Terdlct  In  favor  of  the  plaintiff  in  the  sum 
of  $500.  PlaintifT  made  a  motion  for  new 
trial  on  four  distinct  statutory  grounds,  as 
follows:  Irregularities  in  the  proceedings  of 
the  trial,  misconduct  of  defendant  and  Jury, 
inadequacy  of  the  damages,  and  errors  of 
law  arising  at  the  triaL  The  court  granted 
this  motion.  The  order  granting  the  new 
trial  is  a  general  one  and  does  not  state  for 
what  reason  or  upon  what  grounds  it  was 
granted.  The  defendant  has  appealed  from 
the  order  granting  the  new  trial. 

[1,  2]  Appellant  has  here  assumed  that  the 
court  granted  the  new  trial  solely  because 
of  the  smallness  of  the  verdict,  and  its  sole 
argument  here  is  that  In  so  doing  it  abused 
its  discretion.  It  is  very  seldom,  if  ever,  that 
we  will  overturn  the  action  of  the  trial  court 
in  granting  a  new  trial  where  the  record  fails 
to  show  the  reason  for  that  action,  t>ecause 
we  are  unable  to  determine  what  influenced 
the  court  to  make  the  order.  In  this  Instance, 
for  all  the  record  shows,  the  court  may  have 
granted  the  new  trial  for  a  number  of  rea- 
sons other  than  the '  inadequacy  of  the  ver- 
dict; It  may  have  been  because  there  were 
erroneous  Instructions,  or  misconduct  of  the 
Jury,  or  misconduct  of  .some  of  the  parties 
to  the  action,  or  I>ecan8e  the  verdict  is 
against  the  weight  of  the-  evidence,  or  for 
a  number  of  other  reasons.  The  granting  or 
refusing  to  grant  a  new  trial  is  entirely  dis- 
cretionary with  the  trial  court  except  where 
pure  questions  of  law  are  involved,  and  we 
have  held  time  and  again  that  we  will  not 
Interfere  with  the  action  of  the  court  in 
this  regard  unless  we  can  see  from  the  rec- 
ord that  It  has  abused  its  discretion.  Getty 
y.  Button,  110  Wash.  429,  188  Pac.  497,  and 
cases  there  dted. 

[3]  But  if  we  were  to  assume,  as  appellant 
does,  that  the  court  granted  the  motion  for 
new  trial  because  it  considered  the  verdict 
of  the  jury  to  be  inadequate,  still  we  would 
not  interfere  because  we  cannot  say  from 
the  record  that  it  abused  the  discreti<m  vest- 
ed in  it  Many  things  may  occur  during  the 
'trial  of  a  case  which  are  perfectly  manifest 
to  the  trial  court,  but  which  are  not  and 
cannot  be  made  a  matter  of  record.  The 
deceased  was  an  Indian  woman,  probably  62 
years  of  age  and  in  splendid  health.  There 
is  some  testimony  that  her  husband  was 
very  greatly  dependent  upon  her  and  her 
■ervlces.  Under  these  circumstances,  we  can* 
not  say  that  the  trial  court  abused  its  dis- 


cretion if  It  held  that  a  verdict  for  $500  was 
inadequate  and  against  the  weight  of  the 
testimony. 
The  Judgment  appealed  from  is  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH,  HOI/- 
COMB,  and  FULLBRTON,  JJ.,  concur. 


(115  Wa5h.  475) 

VINCENT  V.  CITY  OF  SEATTLE  et  al. 
(No.  16278.) 

(Supreme  Ciourt  of  Washington.    April  19, 
1921.) 

1.  Pleading  «=92I4(2)— Demurrer  admits  all 
facts  well  pleaded. 

A  demurrer  admits  all  facts  well  pleaded. 

2.  Injunction  ■d=>85(2)— Revoeatlon  of  iicease 
under  Invalid  ordinance  may  be  enjoined. 

Where  an  ordinance  gave  a  aty  conucil  the 
arbitrary  power  to  revoke  any  license  issued, 
revocation  by  the  city  council,  though  b;  ordi- 
nance, is  not  in  the  nature  of  a  legislative  act, 
and  so,  where  the  ordinance  giving  the  council 
arbitrary  discretion  was  invalid,  the  revocation 
may  be  enjoined. 

3.  Appeal  and  error  «=9l5l(2)— No  appeal  eaa 
be  taken  from  an  order  by  which  appellant 
It  not  aggrieved. 

Where  a  temporary  restraining  order  pre- 
vented council  from  revoking  a  particular  li- 
cense and  the  city  appealed,  it  could  not  con- 
tend that  suit  must  fail  because  it  was  pro- 
posing to  enact  a  general  ordinance  fixing  a 
standard  and  revoking  licenses  which  did  not 
conform  to  requirements,  and  injunction  would 
not  lie  to  enjoin  proposed  legislative  action, 
since  city  would  not  be  aggrieved  by  the  tempo- 
rary order  which  did  not  curtail  proposed  ac- 
tion  and  hence   could  not  appeal  therefrom. 

4.  Injunction  ^=984 — Courts  will  not  enjoin 
proposed   legislative   action   of  olty  oounoil. 

The  courts  will  not  enjoin  proposed  legis- 
lative action  by  a  city  council. 

5.  Constitutional  law  «=3230(3),  287— Theaters 
and  shows  ^=32— Ordlnanoe  allowing  city 
council  to  revoke  amusement  license  without 
reason  Invalid. 

As  the  operation  of  a  place  of  amusement 
on  private  property  involves  nothing  inherently 
evil,  and  the  limit  of  legislative  power  there- 
over Is  to  regulate  only,  an  ordinance  anthoriz- 
ing  the  city  council  to  revoke  amusement  li- 
censes'at  pleasure,  without  fixing  any  standard 
whatsoever  and  giving  perfect  freedom  to  exer- 
cise favoritism,  is  invalid  notwithstanding  Rem. 
Code  1915,  §  7507,  subsec.  33,  relating  to  li- 
censes, for  such  ordinance  is  discriminatory 
and  violates  Const.  U.  S.  Amend.  14,  and 
Const  Wash.  art.  1,  H  8>  12,  prohibiting  dep- 
rivation of  property  without  due  process,  etc 

Bn  Banc. 

Appeal  from  Superior  Court,  King  (jounty; 
Geo.  D.  Abel,  Judge. 
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Action  by  George  Vincent,  as  executor  of 
the  last  win  and  testament  of  Robert  Charles 
TIncent,  deceased,  against  the  City  of  Seat- 
tle^ a  municipal  corporation,  and  othera 
From  a  Judgment  granting  a  temporary  In- 
Jnnctl<n  after  the  oTerrullng  of  their  demur- 
rer, defendants  aiq;>eal.    Affirmed. 

Walter  F.  Mder  and  EMwln  O.  Bwing,  both 
of  Seattle,  for  appellants. 

Piles  &  Halyerstadt,  of  Seatfle,  for  re- 
spondent 

TOLMAN,  J.  Respondent,  as  plalntifT, 
brought  this  action  to  enjoin  the  city  of 
^Seattle  and  its  officers  from  revoking  a  license 
theretofore  granted  for  the  operation  of  cer- 
tain amusement  devices  on  private  property. 
The  dty  danurred  to  the  complaint  but  made 
no  other  return  in  response  to  the  show  cause 
order.  Uiwn  a  hearing  the  demurrer  was 
overruled,  and,  the  dty  electing  to  stand 
thereon,  a  temporary  Injunction  was  granted, 
and  the  dty  appeals. 

The  complaint  alleges  that  the  resp<»dent 
is  the  duly  qualified  and  acting  executor  of 
the  last  will  and  testament  of  Robert  Charles 
Vincent,  deceased,  who,  In  his  lifetime,  was 
the  owner  of  certain  lots  In  the  dty  of  Seat- 
tle, upon  which  he  had  erected  and  Installed 
a  Ferris  wheel,  and  a  merry-go-round,  which, 
with  other  equipment,  were  of  the  value  of 
$27,000,  and  which  he  conducted  as  a  place 
uf  public  amusement  at  a  profit,  under  a 
license  duly  Issued  by  the  dty  comptroller 
after  the  payment  of  a  fee  of  $200  therefor, 
\fhlch  license  by  Its  terms  will  expire  on 
Sq>tember  8,  1921;  that  such  amusement  de- 
vices have  at  all  times  been  operated  in  full 
compliance  with  the  dty  ordinances;  that 
the  place  where  they  are  situate  is  a  fit  and 
proper  one;  that  the  plaintUF  is  a  fit  and 
proper  person  to  hold  and  operate  such  a 
license;  that  a  substantial  good  will  has 
been  built  up ;  and  that  the  dty  and  the  de- 
fendant dty  councllmen  threaten  to  cancel 
such  license,  and  will  do  so  unless  restrained, 
under  and  by  virtue  of  section  10  of  Ordi- 
nance Na  86204  of  the  dty  of  SeatQe,  which 
reads: 

"Section  10.  The  dty  cooncQ  may,  at  any 
time,  at  its  discretion,  revoke  any  license  issued 
under  tile  provisions  of  this  ordinance.  Before 
such  revocation,  the  person  holding  the  license 
sliall  be  notified  in  writing  that  the  dty  coun- 
cil has  under  consideration  the  revocation  of 
his  license,  giving  the  number  and  kind  thereof. 
If  the  holder  of  such  license  ao  desires,  be 
shall  be  heard  in  opposition  to  said  revocation 
before  said  license  is  dedared  revoked. 

"Any  person^,  firm  or  corporation  whose 
amnsement  license  has  been  revoked,  as  herdn 
provided,  shall  not  again  be  licensed  to  operate 
or  conduct  any  place  of  amusement  in  the  dty 
of  Seattle  for  a  period  of  one  (1)  year. 

"^e  dty  council  may,  by  resolution,  suspend 
any  license  issued  under  the  provisions  of  this 
ordinance  for  a  period  of  not  more  than  sixty 
(60)  days." 


The  complaint  fnrUier  redtes  that  by  such 
threatened  action  respondent's  property  will 
be  rendered  useless,  its  value  destroyed,  his 
profits  and  good  win  lost,  and  that  the  ordi- 
nance quoted  Is  in  violation  of  section  1  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  and  sections  3  and 
12  of  article  1  of  the  Constitution  of  the  State 
of  Washington,  in  that  it  deprives  resp<nd- 
ent  of  his  property  without  due  process  of 
law,  and  permits  arbitrary  and  discrimina- 
tory action. 

[1]  The  demurrer,  which  admits  all  of  the 
facts  properly  pleaded,  seems  to  raise  the 
question  of  whether  or  not,  under  this  state 
of  facts,  the  dty  might  revoke  this  particular 
license  so  long  as  by  the  terms  of  the  ordi- 
nance other  similar  amusement  devices  might 
be  licensed,  and  permitted  to  operate,  as  well 
as  the  right  to  injunctive  relief  against  the 
proposed  legislative  act,  if  the  act  revoking 
the  license  be  construed  as  sudi. 

[Z]  Under  the  statute,  Rem.  Code,  |  7507, 
snt)sec.  S3,  dties  of  the  first  class  are  given 
power: 

"(33)  To  grant  licenses  for  any  lawful  pur- 
pose, and  to  fix  by  ordinance  the  amount  to  be 
paid,  therefor,  and  to  provide  for  revoking  the 
same:  Provided,  that  no  license  shall  be  grant- 
ed to  continue  for  longer  than  one  year  from 
the  date  thereof." 

And  the  dty  diarter  recognizes  this  power 
in  the  same  language;  Subsection  33  of  sec- 
tion IS,  art  4,  Seattle  City  Charter.  The 
ordinance  pleaded  would  seem  to  have  been 
enacted  in  pursuance  of  these  provisions  for 
the  purpose  of  providing  a  method  by  which 
they  shall  be  carried  into  effect.  So  far  as 
appears,  this  is  the  only  ordinance  on  the 
subject  of  revocation  of  licenses  and  purports 
to  give  the  city  council  full  power  to  revoke 
a  license  without  prescribing  how  Its  final 
judgment  to  do  so  shall  be  evidenced.  Appel- 
lant seems  to  contend  that  the  dty  council 
must  under  the  terms  of  the  dty  diarter, 
enact  an  ordinance  in  order  to  revere  the 
license;  but  even  so,  a  spedal  ordinance  re- 
voking a  iiartlcular  license  would  be  a  Judg- 
ment of  revocation  rather  than  a  legislative 
act  and  whether  the  coundl's  action  be  by 
ordinance,  resolution,  or  otherwise.  It  would 
seem,  in  the  light  of  the  ordinance  from 
which  we  have  quoted,  that  we  must  hold 
that  this  ordinance  is  the  legislative  act  of 
the  city  council  upon  the  subject  of  the  revo- 
cation of  licenses,  and  any  subsequent  action 
whidi  the  dty  council  might  take  thereunder 
resulting  In  the  revocation  of  a  particular 
license  would  involve  a  determination  of  such 
questions  as  would  necessarily  make  the  act 
Judicial  in  its  nature  rather  than  leg;lslatlve. 

[t,  4]  If  the  dty  council  is  proposing  to  en- 
act a  general  ordinance  fixing  a  standard  and 
revoking  all  licenses  which  do  not  meet  sudi 
standard,  whldi  we  cannot  assume  from  the 
admitted  allegations  of  the  complaint  to  be 
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the  fact,  then  we  And  nothing  In  the  restrain- 
ing order  to  interfere  therewith,  and  appe- 
lant is  not  aggrieved  thereby.  Therefore  the 
rule,  which  we  hare  bo  often  recognized,  that 
the  courts  will  not  enjoin  proposed  legislative 
action,  does  not  apply  here. 

[5]  Is  the  ordinance  under  and  by  virtue  of 
which  the  dty  council  was  proceeding  so 
arbitrary  and  discriminatory  as  to  be  void 
under  the  constitutional  provisions  referred 
to?  It  must  be  remembered  that  unlike  the 
cases  Involving  the  sale  of  intoxicating  liq- 
uors in  which  by  statute  a  dty  Is  given  the 
sole  and  exclusive  authority  to  regulate,  re- 
strain, license,  or  prohibit  the  sale  within  its 
corporate  limits,  the  operation  of  a  place  of 
public  amusement,  on  private  property,  in- 
volves nothing  which  Is  necessarily  inherent- 
ly evil,  and  the  limit  of  legislative  power 
thereover  Is  to  regulate  only.  Seattle  v.  Gib- 
son, 90  Wash.  426,  165  Pac  109;  State  ex  reL 
Schafer  v.  Spokane,  109  Wash.  360, 186  Pac. 
864.  The  ordinance  here  in  question  is  prac- 
tically identical  in  Its  terms  with  the  ordi- 
nance considered  in  the  Gibson  Case,  and  Mr. 
Justice  Mount,  speaking  for  this  court,  said: 

"The  ordinance  in  queation  here  makes  no 
provision  for  determining  the  qualifications  of 
an.appUcant.  It  does  not  require  the  Ufienae 
committee,  to  whom  the  petition  ia  referred,  to 
investigate  any  of  the  facts  stated  in  the  peti- 
tion of  the  applicant.  The  committee  may  in- 
vestigate or  not  as  its  discretion  dictates.  In 
short,  the  ordinance  leaves  to  the  license  com- 
mittee the  anthority  arbitrarily  to  grant  or  re- 
ject a  petition  for  a  license  to  operate  or  con- 
duct a  drag  store  and  pharmacy.  This  discre- 
tion is  purely  arbitrary  under  the  ordinance,  be- 
cause no  standard  of  qualifications,  nor  rule, 
is  fixed  npon  which  an  investigation  may  be 
made.  The  ordinance  redtes  that  the  commit- 
tee may,  in  Its  discretion,  investigate  any  of  the 
matters  set  forth  in  the  petition,  and  if  it 
may  investigate  these  matters  in  its  discretion, 
it  may  not  investigate  them  at  all,  and  may  re- 
port according  to  its  desire." 

So  here,  section  10  of  the  ordinance  pur- 
ports to  give  the  dty  council  power  In  its 
discretion  to  revoke  or  refuse  to  revoke  any 
license  as  it  may  see  fit  with  or  without  rea- 
son, and  without  reference  to  the  fitness  of 
the  licensee ;  the  manner  In  which  he  is  con- 
dudlng  the  business,  or  the  fixing  of  any 
standard  whatsoever,  leaving  the  council  at 
perfect  freedom  to  exerdse  favoritism,  permit 
its  friends  and  supporters  to  engage  in  tiie 
amusement  bushiess,  and  deny  that  privilege 
to  others. 

We  have  had  occasion  very  recently  to  re- 
view this  predse  question  In  State  ex  rel. 
Makrls  t.  Superior  Court  for  Pierce  County, 


193  Pac  845,  In  whldi  case  we  reafibmed 
our  holding  In  the  Gibson  Case,  and  said: 

"The  argument  here  made  in  behalf  of  Makrls 
is,  in  substance,  that  the  effect  of  the  provi- 
siona  of  the  ordinance  authorizing  the  revoca> 
tion  of  the  hcense  is  to  place  in  the  hands  of 
the  commissioner  of  public  safety,  and  in  turn 
in  the  hands  of  the  dty  coundl  upon  appeal 
from  the  commissioner,  the  arbitrary  power, 
uncontrolled  by  any  prescribed  rule  of  action, 
to  effectively  decide  who  may  and  who  may  not 
engage  in  and  carry  on,  the  manifestly  lawful 
business  of  selling  soft  drinks  and  candy  in  tbe 
dty.  As  we  read  the  ordinance  such  is  the 
meaning  of  its  terms.  It  may  be  that  the  au- 
thority to  revoke  the  license  because  of  the 
permission  by  the  licensee,  of  'gambling  on  the 
premises,'  is  a  suffident  prescribing  of  a  cause 
for  revoking  the  license,  and  that  tbe  revoca- 
tion provisions  of  the  ordinance  in  so  far  as 
that  cause  alone  is  concerned  might  be  upheld, 
if  that  specified  cause  for  revoking  the  license 
be  suffidentiy  separable  from  the  other  provi- 
sions of  tbe  ordinance,  to  stand  alone. 

"That,  however,  is  not  the  question  before 
as.  That  is  not  daimed  as  the  cause  for  re- 
voking this  license.  There  is  no  other  spedfic- 
ally  prescribed  cause  for  revoking  the  license 
or  specifically  prescribed  rule  of  action  whidi 
limits  or  controls  the  commissioner  or  the  dty 
coundl  in  dedding  the  question  of  revoking  the 
license.  This  means  that  the  commissioner, 
and  in  turn  the  dty  council,  may  according  to 
tbeir  own  notions  of  what  ia  a  menace  to  'the 
preservation  of  public  morality,  health,  peace 
or  good  order*  in  each  particular  case,  decide 
who  may  and  who  may  not  engage  in  business 
of  this  character  in  the  dty.  In  other  words, 
the  commissioner  is  left  to  determine  for  him- 
self, not  only  what  acts  may  have  been  com- 
mitted by  the  licensee,  but  also  whether  or  not 
such  acts  are  'disorderly  or  immoral,'  or  are  a 
menace  to  the  'preservation  of  public  morality, 
health,  peace  or  good  order'  warranting  the 
revocation  of  the  license.  Manifestiy  upon  ap- 
peal to  the  dty  coundl  that  body  is  not,  by  the 
terms  of  the  ordinance  controlled  by  any  more 
Epedfically  prescribed  rule  of  action;  but,  like 
the  commissioner,  is  a  law  nnto  itself  in  each 
particular  case  when  the  question  of  revoca- 
tion of  a  license  comes  before  that  body." 

Since  the  authorities  from  other  Jurisdic- 
tions are  carefully  reviewed  in  these  cases. 
It  seems  unnecessary  to  again  discuss  them. 
It  Is  suffident  to  say  that  the  great  weight 
of  well-considered  cases  supports  our  views, 
and  that  tbe  ordinance  In  question  denies 
that  which  the  Constitution  gives  to  every 
citizen. 

The  Judgment  appealed  from  is  affirmed. 

PARKER,  O.  J.,  and  BtAIN,  HOLOOMB, 
MACKINTOSH,  iSTtCMEUj,  and  MOUNT. 
JJ.,  concur. 
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(US  Waab.  448) 
WOODLAND  V.  FIRST  NAT.  BANK  OF 
LIND  at  al.    (No.  15918.) 

(Snprcme  Court  of  Waghlngton.    April  15, 
1921.) 

Hosband  aad  wlfa  «=»264— Evidence  held  la- 
sufflcleat  te  prove  hotel  flxtarea  mortgaged 
by  hDaband  to  be  wife's  separate  property. 

In  wife's  action  to  enjoin  sale  of  hotel  fix- 
tures on  foreclosure  of  mortgage  executed  by 
husband,  on  the  grosnd  that  the  fixtures  were 
the  wife's  separate  property  and  not  commu- 
nity property^  where  there  was  evidence  that 
the  hotel  property  was  conveyed  by  the  husband 
to  the  wife  at  a  time  when  an  action  was  pend- 
ing against  the  husband,  that  no  bill  of  sale 
covering  the  fixtures  was  given,  that  there  was 
no  change  in  possession  of  'fixtures  at  time  of 
conveyance  to  wife  of  the  hotel  property,  that 
hotel  was  subsequently  leased  and  rent  waa 
deposited  in  name  of  and  checked  out  by  hus- 
band, held,  that  the  fixtures,  as  against  hna- 
band'a  mortgagee,  were  not  the  wife's  separate 
property. 

Departments 

Appeal  from  Superior  Ooart,  Adama  CSotiD' 
ty;  D.  H.  Carey.  Judge. 

Action  hy  Ella  Woodland  against  the  Flnt 
National  Bank  of  Und  and  another.  Judg- 
ment at  dlamlsaal,  and  plaintiff  appeals.  Af> 
firmed. 

C.  W.  Johnson,  of  Pasco,  for  appellant. 
O.  E.  Lovell,  of  BltzYlIle,  for  respondenta 


MAIN,  J.  The  piuposo  of  this  action  was 
to  restridn  the  sale  of  the  furnishings  and 
fixtures  In  a  hotel  bnildlng  which  were 
claimed  to  be  the  separate  property  of  plain- 
tiff and  not  the  community  property  of  her- 
self and  husband.  The  trial  in  the  superior 
court  resulted  in  a  Judgment  dismissing  the 
action.  From  this  judgment  the  plaintiff  ap- 
peals. 

On  July  14,  1915,  and  for  some  time  prior 
thereto,  S.  W.  Woodland  and  Ella  Woodland, 
the  appellant,  were  husband  and  wif& 
Kiey  owned  at  Llnd,  Wash.,  a  hotel  and  fur- 
nishings thefeof.  They  owned  at  Palouse, 
Wash.,  other  real  property.  On  the  date 
named  the  hotel  property  was  conveyed  by 
Mr.  Woodland  to  Mrs.  Woodland,  and  at 
about  the  same  time  Mrs.  Woodland  convey- 
ed the  Palouse  property  to  Mr.  Woodland. 
Prior  to  this  time  Mr.  and  Mrs.  Woodland 
were  living  in  the  hotel.  SubseQuent  to  the 
transfer  they  continued  to  live  in  the  hotel 
as  they  had  done  before,  Mr.  Woodland  at 
times  spending  some  time  In  the  country  on 
a  farm  which  he  owned.  On  March  4,  1916, 
Mrs.  Woodland  leased  the  hotel  and  furnish- 
ings and  for  the  years  subsequent  to  1916 
paid  the  taxes  and  took  the  receipt  in  her 
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own  name.  After  tlie  property  was  leased 
the  rent  was  paid  to  the  First  National  Bank 
of  Llnd,  and  was  placed  In  the  account  of 
Mr.  Woodland,  who  diecked  it  out  for  such 
purposes  as  he  desired.  On  January  1,  1918, 
Mr.  Woodland  mortgaged  the  furniture  and 
fixtures  of  the  hotel  to  the  bank  to  secure  an' 
indebtedness,  and,  the  bank  having  proceeded 
to  foreclose  by  notice  of  sale,  this  action  was 
brought  to  restrain  the  sale,  claiming,  as 
above  stated,  that  the  furniture  and  fixtures 
of  the  hotel  were  the  separate  property  of ' 
Mrs.  Woodland.  The  evidence  of  Mr.  and 
Mrs.  Woodland  is  to  the  effect  that  at  the 
time  of  the  transfers  of  the  real  properties  the 
furniture  was  turned  over  to  Mrs.  Woodland. 
There  is  also  evidence  that  at  this  time  an 
action  was  pending  against  Mr.  Woodland, 
and  that  the  tranafer  of  the  property  was  for 
the  purpose  of  placing  it  beyond  the  reach  of 
a-  possible  Judgment  creditor.  The  property 
being  community  property,  its  status  as 
the  separate  property  of  Mrs.  Woodland 
could  be  established  by  evidence  whidi  was 
clear  and  convincing.  As  already  stated, 
there  was  no  change  in  possession.  For  all 
practical  purposes  the  possession  remained 
oxactly  after  the  transfer,  or  attempted 
transfer,  as  it  was  before.  No  bill  of  sale 
was  given;  no  mention  of  the  furniture  and 
fixtures  was  made  in  any  of  the  conveyances. 
It  is  probably  true  that  they  intended  to  • 
transfer  the  furniture  to  Mrs.  Woodland,  but 
the  evidence  is  not  sudt  as  to  Justify  the 
holding  that  aa  against  a  third  party  it  be- 
came her  separate  property.  The  trial  court, 
after  having  seen  the  witnesses  and  heard 
them  testify,  declined  to  hold  that  the  com- 
munity character  of  the  property  had  been 
changed.  In  this  we  think  the  court  was  cor- 
rect What  character  of  evidence  would  be 
necessary  to  sustain  a:  transfer  under  similar 
circumstances  need  not  here  be  determin- 
ed. It  is  sufficient  to  say  that  the  evidence 
in  this  case  does  not  convincingly  establish  a 
transfer. 

The  case  of  Qiase  ft  Baker  Oa  r.  Olmsted, 
93  Wash.  807, 160  Pac.  962,  is  not  controlllDg. 
In  that  case  the  husband  had  given  to  the 
wife  a  player  piano  and  music  therefor.  OTie 
question  arose  as  to  whether  this  was  com- 
munity property  or  a  separate  property  of 
the  wife.  Under  the  facts  of  that  case  it  was 
held  to  be  the  separate  property.  The  hus- 
band had  so  permitted  his  wife  to  deal  with 
It  that  he  would  be  estopped  to  claim  any  in- 
terest in  it  There  was  nothing  in  that  case 
to  cast  any  cloud  upon  the  motive  of  the  hus- 
band in.  making  the  gift. 

Ttxe  Judgment  will  be  affirmed. 


PARKER,  C.  J.,  and  MITCHELL,  TOL- 
MAN,  and  MOUNT,  JJ.,  concur. 
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DYER  BROS.  GOLDEN  WEST  IRON 

WORKS  V.  PEDERSON  et  al. 

(No.  15803.) 

(Snpretne  Court  of  Waahington.    April  14, 
'      1921.) 

Bridges  ®=>20(2)  —  Subcontract  without  coi- 

sent  of  city  council  not  voidable  by  parties. 

Although  Seattle  Charter  provided  that  no 

contract  should  be  sublet  without  the  consent 

of  the  city  council,  a  subcontract  for  work  on 

the  construction  of  a  bridge  is  not  voidable  by 

the  subcontractor  or  contractor,  where  the  city 

recognized  the  subcontract,  and  did  not  assent 

thereto,  for  the  provision  as  to  avoidance  of 

subcontracts  is  for  the  benefit  of  the  city  alone. 

Parker,  0.  J.,  and  Holcomb,  J.,  dissenting. 

Eln  Banc. 

Appeal  from  Sapeilor  Court,  King  Oonnty ; 
J.  T.  Roiald,  Judge. 

On  rehearing  en  banc.  Opinion  in  depart- 
ment (192  Pac.  1002),  reversed  in  part,  and 
judgment  affirmed  in  part  and  In  part  revers- 
ed and  remanded,  with  Instmctions. 

Corwln  S.  Shank,  H.  C.  Belt,  Shank,  Belt 
&  Fairbrook,  and  Roberta  &  Skeel,  all  of 
Seattle,  for  appellants. 

Grinstead  &  Laube  and  W.  M.  Whitney,  all 
of  Seattle,  for  respondent 

BRIDGES,  3.  The  department  opinion  In 
this  case  will  be  found  in  Dyer  Bros.  GrOlden 
West  Iron  Works  v.  Hans  Pederson.  et  al., 
192  Pac.  1002.  For  a  complete  recital  of  the 
facts  we  refer  to  that  opinion.  The  only 
facts  necessary  for  ns  here  to  -recite  are  as 
follows:  The  charter  of  the  dty  of  Seattle 
contains  tlie  following  clause: 

"Bids  may  be  received  for  all  or  any  part  or 
division  of  any  proposed  contract,  and  no  con- 
tract shall  be  sublet  except  for  ti>e  fnmiabing 
of  material,  without  the  previons  consent  of 
the  city  counoiL" 

The  city  of  Seattle  entered  Into  a  contract 
with  the  defendant  Pederson,  which  provided 
that  the  latter  should  furnish  all  material 
and  labor  and  construct  a  certain  bridge 
within  that  dty.  This  contract  provided  that 
all  provisions  of  the  charter  and  ordinances 
of  the  city,  in  so  tar  as  they  were  material, 
should  t>e(XMne  a  part  thereof.  Thereafter 
Pederson  and  the  defendant  Erickson  Con- 
struction Company  entered  into  an  oral  con- 
tract whereby  the  latter  was  to  do  a  certain 
iportlon  of  the  work  required  by  the  city  con- 
tract, for  which  it  was  to  receive  from  Peder- 
son the  sum  of  $18,000.  The  construction 
company,  having  performed  a  part  of  the 
work  provided  by  Its  contract,  terminated  it, 
and  refused  to  do  any  further  work,  because 
the  written  consent  of  the  dty  for  the  mak- 
ing of  the  contract  between  it  and  Pederson, 
as  provided  by  the  dty  charter,  had  not  been 


obtained.  Pederstm  thereafter  c«npleted  the 
work  which  by  the  terms  of  the  contract  the 
construction  company  was  to  do.  As  a  de- 
fendant in  this  action,  the  construction  com- 
pany flled  a  cross-complaint  against  its  code- 
fendant  Pederson,  seeldng  to  recover  a  bal- 
ance dalmed  to  be  due  and  owing  on  account 
of  the  work  performed  by  it,  and  Pederson 
filed  a  cross-complaint  against  his  codefoid- 
ant  construction  company,  seeking  to  recover 
damages  because  of  the  failure  of  the  con- 
struction company  to  complete  the  contract 
between  them.  Only  the  rights  under  the 
two  cross-complaints  are  now  Involved.  We 
ad<H>t  those  portions  of  the  department  opin- 
ion which  dispose  of  the  cross-complaint  of 
the  Erickson  CSonstructlon  CTompany  and  the 
holding  that  the  construction  company  has 
been  paid  by  Pederson  all  it  was  entitled 
to  receive  for  the  work  performed  by  it.  We 
do  not,  however,  adopt  those  portions  of  the 
department  opinion  which  hold  that  Pederson 
cannot  recover  under  his  cross-oomplalnt  for 
damages.  On  this  question  the  constructi(» 
company  argues  that  it  had  the  right  to  ter- 
minate its  contract  with  Pederson  because  It 
was  In  violation  of  the  dty  diarter  provisfaMi 
against  subletting,  and  that  such  omtract 
was  void,  or  at  least  voidable  at  its  election. 
Pederscm  denies  the  right  to  terminate  the 
contract,  and  contends  that  he  should  recover 
on  his  cross-complaint  because  (1)  his  con- 
tract with  the  construction  company  did  not 
violate  the  dty  charter  provision,  and  (2)  if 
it  did  it  was  good  and  enforceable  between. 
the  parties  to  it 

Elaborate  arguments  have  been  made  on 
the  construction  to  be  given  to  that  provision 
In  the  charter  which  prohibits  subletting  of 
contracts,  and  on  the  question  whether  the 
Erickson  Construction  Company-Pederson 
contract  violated  that  provision.  But  we  do 
not  find  it  necessary  to  dedde  this  question. 
If  it  be  conceded  that  this  charter  provision 
is  applicable  to  the  contract  between  Peder- 
son and  the  construction  company,  and  that 
such  contract  was  in  violation  of  that  provi- 
sion, it  does  not  follow  that  Pederson  m^y 
not  recover  on  his  cross-complaint  The  pro- 
vision against  subletting  was  for  the  s<de 
benefit  and  protection  of  the  city,  and  no  one 
else  would  have  the  right  to  claim  its  pro- 
tection or  seek  benefits  under  It  It  could  not 
have  the  efTed  of  invalidating  or  making 
void  the  Pederson-Construction  Company  con- 
tract The  most  It  could  do  would  be  to  au- 
thorize the  city,  If  it  saw  fit,  to  terminate  its 
contrart  with  Pederson.  The  subcontract, 
even  if  it  was  In  violation  of  the  charter, 
was  good  and  valid  as  to,  and  binding  upon, 
the  parties' to  It  at  least,  up  to  the  time  the 
dty  should  take  some  afSnnatlve  action. 
Here  the  dty  did  nothing  more  than  refuse 
to  recognize  the  construction  company;  it 
did  not  terminate  its  contract  with  Pederson, 
nor  in  any  way  interfere  with  the  construc- 
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tion  company  In  the  iperformance  of  Its  sub- 
contract From  all  that  appears  from  the 
record,  the  construction  company  could,  with- 
out opposition  from  any  one,  have  completed 
Its  contract  with  Pederson.  Suppose  Peder- 
son  had  terminated  his  contract  with  the 
construction  cmnpany,  for  the  identical  rea- 
son given  by  the  latter  for  refusing  to  go 
ahead  with  the  work,  and  the  construction 
company  bad  sued  Pederson  for  a  breach  of 
the  contract,  he  could  not  have  successfully 
defended.  If,  then,  PedersoQ  would  not 
have  had  any  right  to  terminate  his  subcon- 
tract on  those  grounds,  we  can  see  no  reason 
why  the  construction  company  could  termi- 
nate it  on  the  same  ground.  An  examination 
of  the  leasehold  cases  will  be  enlightening. 
In  the  case  of  Bemis  v.  Wilder,  100  Mass.  446, 
the  court,  in  discussing  this  question,  said: 

"The  plaintiffs  claim  as  assignees  of  the  de- 
fendant's interest  in  the  lease,  by  an  unre- 
corded assignment  from  the  defendant's  as- 
signee in  insolvency.  The  court  declined  to 
rule  that  the  lease  was  not  transferred  to  the 
plaintiffB  without  the  consent  in  writing  re- 
paired in  its  terms,  and  that  the  assignment 
from  the  assignee  in  insolvency  was  insuffi- 
cient to  give  a  right  to  the  plaintiffs,  as  against 
the  defendant,  for  the  reason  that  it  had  not 
been  recorded.  There  is  no  error  in  these 
refusals.  It  is  not  for  the  defendant  to  set  up 
the  breach  of  his  own  covenant  not  to  lease  or 
underlet,  to  defeat  the  plaintiffs'  right.  That 
stipulation  was  inserted  for  the  benefit  of  the 
lessor  and  those  claiming  under  him,  who  alone 
can  take  advantage  of  any  breach.  The  stipula- 
tion here  is  in  the  form  of  a  covenant,  and  not 
a  condition  with  a  right  of  entry  reserved. 
But  if  the  agreement  had  been  of  the  latter 
description,  the  lease  would  have  been  valid 
until  ibt  lessor  had  exercised  bis  option  to  ter- 
minate it,  which  he  has  never  done." 

In  Garcia  v.  Gnnn,  119  Cal.  315,  51  Pac. 
684,  it  is  said: 

"It  seems  to  be  the  law  that  where  there  is 
a  clause  in  a  lease  that  it  shall  not  be  assigned 
without  the  previous  consent  of  the  lessor,  and 
there  is  a  breach  of  the  covenant  not  to  assign, 
the  lessor  has  only  the  option  to  forfeit  the 
lease  for  the  breach  of  the  condition,  and  that 
the  assignment  is  not  void,  but  passes  the  term, 
and  the  only  remedy  is  for  breach  of  the  cove- 
nant; •  •  •  and  it  has  been  held  that  the 
assignment  is  voidable  only  at  the  option  of  the 
lessor  or  bis  representatives." 

In  24  Cyc.  968,  the  following  rule  Is  laid 
down: 

"Restrictions  against  assignment  or  subleas- 
es, whether  imposed  by  statute  or  by  the  terms 
of  the  lease,  are  intended  for  the  benefit  of  the 
lessor  and  his  assigns,  and  if  neither  of  these 
object  to  a  breach  of  the  restriction  no  one  else 
may  do  so.  One  to  whom  the  term  has  been 
assigned  in  breach  of  the  restriction  cannot 
set  up  the  breach  in  defense  of  an  action 
brought  against  him  by  the  lessor  on  the  lease, 
or  in  defense  of  an  action  brought  against  him 
by  the  lessee  on  obligations  incident  to  the  as- 
ngnment;  nor  can  a  sublessee  of  the  assignee 


set  up  the  breach  In  defense  of  an  action 
brought  against  him  by  the  assignee  on  the 
sublease." 

In  18  Am.  &  Eng.  Encya  (2d  Ed.)  660,  It  Is 
said: 

"So  also  an  assignment  of  a  lease,  though  in 
violation  of  a  provision  against  assignment, 
carries  title  to  the  leosdiold  as  between  the 
assignee  and  a  stranger,  or  as  between  the  les- 
see and  his  assignee,  or  as  between  the  assignee 
and  subtenants  of  the  lessee.  But  an  assign- 
ment without  the  consent  of  the  lessor  will  not 
transfer  to  the  assignee  the  right  to  sue  the 
lessor  on  his  covenants  in  the  lease,  though  they 
were  such  as  would  have  run  with  the  term  had 
the  leasehold  been  assignable." 

To  the  same  general  efCect,  see  McOhee  v. 
Cox,  116 'Va.  718,  82  S.  a  701,  Ann.  Oas. 
1916E,  842 ;  Potts  Drug  Co.  v.  Benedict,  156 
Cal.  322, 104  Paa  432,  25  L.  R.  A.  (N.  S.)  609; 
Thompson  v.  Gray,  15  Ky.  Law  Bep.  783; 
Spear  v.  FuUer,  8  N.  H.  174,  28  Am.  Dec. 
391;  Sexton  v.  Chicago  Storage  Co.,  129  111. 
318,  21  N.  E.  920,  16  Am.  St.  Rep.  274;  Chi- 
cago Attachment  Co.  v.  Davis  Sewing  Ma- 
chine Co.  an.)  25  N.  E.  669. 

It  would  seem  that  upon  authority  and  rea- 
son, a  provision  in  a  lease  prohibiting  sublet- 
ting Is  for  the  benefit  of  the  lessor,  and  does 
not  In  Itself  make  a  contract  of  subletting 
void,  but  leaves  It  good  as  between  the  par- 
ties to  it  It  such  be  the  law  with  reference 
to  leases,  we  see  no  retison  why  It  should  not 
be  the  law  with  reference  to  contracts  such 
as  the  one  here  involved.  We  believe  an  ex- 
amination of  the  contract  cases  will  support 
us  In  this  view. 

In  the  case  of  Crane  Co.  v.  Maryland  Cas- 
ualty Co.,  1<K3  Wash.  59,  172  Pac.  866,  the 
facts  were  that  the  state  let  a  certain  con- 
tract to  the  Beers  Building  Company.  It  pro- 
vided as  f<dIows: 

"The  contractor  shall  not  assign  this  contract 
nor  sublet  any  portion  thereof  without  the 
written  consent  of  the  board  of  control  and  the 
bonding  company." 

In  accordance  with  the  provisions  of  the 
contract  and  the  statutes  of  the  state.  Beers 
Building  Company  gave  a  bond  for  the  per- 
formance of  the  work,  with  the  Maryland  Cas- 
ualty Company  as  surety.  Later,  the  build- 
ing company  sublet  the  whole  of  the  work  to 
Musgrave  and  Blake.  The  latter  purdiased 
from  Crane  Company  materials  for  which 
they  did  not  i>ay.  Crane  Company  sued  Mus- 
grave and  Blake,  the  subcontractors,  and  the 
surety  on  the  original  bond,  for  the  amount  of 
Its  unpaid  bill.  The  surety  company  defended 
on  the  ground  that  it  was  not  liable  either  to 
Musgrave  or  Blake  or  the  Beers  BuUdlng 
Company,  because  neither  it  nor  the  stat? 
had  consented  in  writing  or  otherwise  to  the 
making  of  the  subcontract    We  said: 

"Many  anthorities  are  dted  and  reviewed  by 
counsel  to  support  the  proposition  that  the 
stipulation  in  the  contract  between  Been  Boild- 
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Ing  CSompany  and  the  state  that  It  Bhonld  not 
'asaign'  nor  'sublet'  the  contract,  or  any  portion 
thereof,  without  the  written  consent  of  the 
'board  of  control  and  the  bonding  company'  is 
a  valid  and  binding  stipnlation.  We  may  con- 
cede this  for  the  sak*  of.  argumrat,  yet  we 
thinlc  this  falls  far  short  of  cidling  for  a  hold- 
ing in  this  case  that  the  casualty  company  is 
not  liable  upon  its  bond  to  I>oth  Mosgrave  and 
Blake  and  Or&ne  Company.  Reading  this  stip- 
ulation in  the  contract  between  Beers  Building 
Company  and  the  state  in  the  light  at  the  ex- 
press condition  in  the  bond  and  the  statute  in 
pursuance  of  which  the  bond  was  executed,  it 
aeems  to  us  that  the  stipulation  means  nothing 
more  than  that  no  assignment  of  the  contract 
and  no  subcontract  made  thereunder  without  the 
written  consent  of  the  board  of  control  and  the 
bonding  company  shall  be  of  any  avail  in  the 
working  of  a  change  in  the  contractual  relations 
and  the  obligations  arising  thereunder  as  between 
the  state.  Beers  Building  Company,  and  the 
bonding  company  which  should  thereafter  become 
surety  upon  the  bond.  In  other  words,  this  pro- 
vision, we  think,  means  only  that  there  shall  not 
be  any  substitution  of  parties  in  place  of  Beers 
Building  Company  in  its  contract  with  the 
state,  releasing  that  company  from  any  obliga- 
tion under  its  contract  without  the  consent  of 
both  the  state  and  the  bonding  company  which 
should  thereafter  become  surety  upon  the  bond." 

In  the  cose  of  Burck  t.  Taylor,  162  U.  S. 
634,  14  Sup.  Ot  696,  38  L.  Bd.  578,  the  court, 
in  discussing  a  similar  provision  In  a  con- 
tract, said: 

"The  express  dedaradon  that  so  tar  as  the 
United  States  are  concerned  a  transfer  shall 
work  an  annulment  of  the  contract  carries,  by 
clear  implication,  the  declaration  that  it  shall 
have  no  such  effect  as  between  the  contractor 
and  his  transferee.  In  other  words,  as  to  them, 
the  transfer  is  like  any  other  transfer  of  propp- 
erty,  and  controlled  by  the  same  rules.  Its 
invalidity  is  only  so  far  as  the  government  is 
concerned,  and  it  alone  can  raise  any  question 
of  the  violation  of  the  statute.  The  government 
in  effect,  by  this  section,  said  to  every  contrac- 
tor. You  may  deal  with  your  contract  as  you 
please,  and  as  you  may  deal  with  any  other 
property  belonging  to  you,  but  so  far  as  we  are 
concerned  you,  and  you  only,  will  be  recognized 
either  in  the  execution  of  the  contract  qr  in  the 
payment  of  the  consideration." 

.  To  the  same  effect,  see  Pierce  v.  Walker, 
23  Iowa,  424 ;  Goodman  v.  Niblack.  102  U.  S. 
650,  22  K  Ed.  229;  Jones  v.  Moncrief-Cook 
Co.,  26  Okl.  856,  106  Pac.  408. 

It  Is  asserted,  however,  that  while  the  mle 
which  we  have  annonnoed  may.be  the  correct 
one  as  applied  to  prohibitions  against  assign- 
ments and  subletting,  contained  in  the  lease 
or  contract  as  a  part  of  the  volimtary  act  of 
the  parties,  it  should  not  be  applied  in  a  case 
like  this,  where  the  prohibition  Is  found  in  a 
dty  charter  or  iq  a  statute.  The  opinion  of 
the  department  accepted  this  view.  We  are 
unable  to  see  any  difference,  unless  It  be  that 
In  the  one  Instance  the  prohibition  may  be 
/Waived  and  In  the  other  cannot  be.    But  the 


question  of  mlrer  Is  odt  In  this  case.  24 
Cyc  supra.  The  trial  court  aeems.  In  the 
first  place,  to  have  reached  the  same  ccmda- 
slon  we  have,  and  ordered  judgmoit  for  Pe- 
derson,  but  on  motloa  for  new  trial  changed 
its  view. 

We  hold  Uiat  Pederstm  is  entitled  to  recov- 
ed  on  bis  cross-complaint.  It  seems  to  have 
been  conceded  that  if  he  was  entitled  to  any 
affirmative  Judgment  it  should  be  In  the  sum 
of  $2S,86e.6»,  with  Interest 

The  Judgment  in  so  far  as  it  dismisses  the 
croBS-oomplalnt  of  the  Brlckson  Construction 
Company,  is  afflxmed,  but  In  so  far  as  it  dis- 
misses the  cross-complaint  of  Pederson  It  is 
reversed  and  remanded,  with  InstructioDS  to 
enter  Judgment  in  favor  of  Pederson  and 
against  the  constructi<Hi  company,  in  the  sum 
of  (23369.69,  with  Interest  from  November 
4,  191& 

MACKINTOSH,  ICAIN,  FDIXERTON, 
TOLMAN,  MITOBmiA  and  MOUNT,  JJ., 
concur. 

FAREHB,  a  J.  I  am  now  wOlinc  to  eon- 
cede  that  there  Is  no  difference,  in  legal  ef- 
fect, between  a  contract  prohibltton  against 
subletting  and  a  charter  or  statutory  pro- 
hibition against  subletting,  as  applicable  to 
a  situatl(»  such  as  we  have  in  this  case ;  and 
that,  in  80  far  as  the  department  opinion, 
written  by  myself,  seems  to  recognize  such 
a  difference,  in  legal  effect,  it  is  erroneous.  I 
am,  however,  still  convinced,  in  view  of  the 
executory  character  and  condition  of  the  con- 
struction contract  here  in  question  at  the 
time  it  was,  as  I  insist,  terminated,  that  the 
conclusion  reached  in  the  department  opin- 
ion is  correct,  and  should  be  adhered  ta  I 
therefore  dissent. 

HOIiOOMB,  J,  ooncura. 


CllS  Wash,  m) 

MANARAY  at  al.  v.  BRADY  M  aL 
(No.  16167.) 

(Supreme  Court  of  Washington.    April  18, 
1921.) 

Dead  bodies  <s=>5  —  Where  hosband  removed 
wife's  body  from  a  burial  lot  owaed  by  ber 
divorced  husbaad,  tbe  latter  ooulil  sot  reqslro 
reburlal  In  that  lot. 
Where  title  to  a  cemetery  lot  was  taken  fn 
husband's   name,    and  eubseguently  a   divorce 
was  granted,  making  no  mention  of  the  lot,  and 
on   wife's   death   after  another   marriage   her 
body  was  interred  in  the  lot,  because  of  her 
last  husband's  mistaken  belief  that  the  lot  was 
her  property,  and,  upon  his  learning  otherwise, 
he  removed  the  body  without  notice  to  tbe  for- 
mer husband  and  others,  they  could  not  requir« 
the  body  to  be  exhumed  and  reburied  in  tta 
original  place. 
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Department  1. 

Appeal  from  Superior  Oonrt,  Pierce  Ooon- 
ty;  Vf.O.  Chapman,  Judoe. 

Action  by  J«>Im  B.  Manarajr  and  others 
against  Wlllard  Brady  and  another  for  man- 
datory Injtmctlon.  From  a  Judgment  denying 
the  relief  sought,  lAalntUh  appeaL    Affirmed. 

Grant  A.  Dentler,  of  Tacoma,  for  appel- 
lanta. 

J.  H.  Gordon  and  Blackburn  A  Oitiena,  all 
of  Taooma,  for  respondents. 
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th«n  the  snperior  right  to  determine  the  mat- 
ter. We  ahall  not  review  either  the  evidence 
or  the  argument  To  do  so  would  be  but  an 
effort  to  Justify  a  conclusion  already  reached 
on  the  facts  in  which  no  rule  could  be  laid 
down  which  would  serve  as  a  guide  to  the 
determination  of  future  causes.  It  is  suffi- 
cient to  say,  therefore,  that  we  find  no  reason 
to  reverse  the  holding  of  the  trial  court  to 
the  effect  that  the  respondent  in  removing 
and  retnterrlng  the  body  of  his  wife  acted 
within  his  Just  rigbta. 
Affirmed. 


PER  CURIAM.  Mary  Brady  died  on  April 
1,  1&18.  At  the  time  of  ha  death  she  was 
ttie  wife  of  the  respondent,  WUlard  Brady, 
with  whom  she  had  intermarried  on  April 
9,  1S14.  Mrs.  Brady  was  former^  the  wife 
of  the  appellant,  John  B.  Blanaray,  with 
whom  she  intermarried  on  November  18, 1890. 
She  remained  his  wife  until  October  10, 1913, 
when  she  was  divorced  from  him  at  her  suit 
Ab  the  issue  of  this  marriage  there  were  bom 
to  the  parties  the  appellants  Boy  Manaray, 
Harr^  Manaray,  Neva  Flory,  and  one  Olark 
Manaray,  who  died  in  early  boyhood.  On 
the  death  of  Clark  Manaray,  there  was  pur- 
diased  a  lot  in  the  biirial  groimds  of  the  re- 
qxndoit  Tacoma  0«netery,  In  which  he  was 
interred.  The  title  to  this  lot  was  taken  in 
the  name  of  the  appellant  John  B.  Manaray, 
and  in  the  decree  of  divorce  entered  between 
him  and  his  then  wife  no  mention  was  made 
of  the  lot  On  the  death  of  Mrs.  Brady  she 
was  first  interred  in  the  burial  lot  with  her 
flCHi  Clark.  This  was  consented  to  by  the  re- 
spondent Brady,  nnd»  the  mistaken  belief 
that  the  lot  was  her  property.  On  discovering 
his  mistake  the  respondent  purchased  another 
lot  In  the  same  cemetery  some  40  feet  dis- 
tant from  the  first-mentioned  lot  snd  caused 
the  body  of  his  wife  to  be  removed  from  Its 
first  burial  place  and  reburied  therein.  This 
he  did  without  consultation  with  or  notice  to 
the  appellants.  In  the  present  proceeding  the 
appellants  seek  a  mandatory  Injunction,  re- 
quiring the  body  to  be  exhumed  and  reburied 
In  Its  original  place  of  burlaL  The  trial  court 
denied  the  reUef  sought  and  this  appeal  Is 
Iran  Its  Judgment 

The  right  to  determine  the  burial  place  of  a 
deceased  person  received  the  consideration  of 
this  court  in  the  case  of  Wood  v.  Butterworth 
A  Sons,  66  Wash.  344,  118  Pac.  212.  It  was 
there  recognized  that  upon  the  death  of  one 
at  the  spouses  the  primary  right  to  control 
the  burial  place  of  the  deceased  spouse  rest- 
ed with  the  other,  but  that  there  was  no 
bard  or  fast  rule  in  such  cases;  that  the 
right  might  be  controlled  by  the  peculiar  cir- 
cumstance of  the  particular  case.  Becognlz- 
tng  the  principle  so  announced,  the  appel- 
lants in  this  instance  Introduced  much  testi- 
mony, and  hare  filed  in  this  court  an  extend- 
ed argument  in  an  effort  to  show  that  the 
peculiar  circumstances  of  the  case  confer  on 


BRACE  V.  PEDERSON. 


(116  Waab.  E23> 
(No.  16(21.) 


(Supreme  Conrt  of  Washington.    April  22, 
1921.) 

1.  Waters  and  water  coursss  «=>I79(3)— EvU 
denes  as  to  assurasoe  that  dralsags  ditob 
would  be  completed  held  admlaslble  od  qoes- 
tios  of  segllgent  comtruotlon  of  dam. 

In  an  action  to  recover  damages  to  growing 
crops  caused  by  flooding  when  drainage  ditch 
was  dammed,  evidence  that  defendant's  super- 
intendent in  charge  of  the  constracting  of  the 
ditch  had  assured  plaintiff  that  the  ditch  woold 
be  completed  in  ample  time  to  take  care  of 
seepage  water  for  the  season,  and  that  in  re- 
liance thereon  crop  bad  been  planted,  was  ad- 
missible for  the  purpose  of  permitting  the  Jnry 
to  determine  whether  dam  constmcted  was 
negligently  placed  in  the  ditch  and  negligently 
maintained  therein. 

2.  Waters  and  water  eonrssa  «=»i79(6)— 
Whether  contractor  oonstrueting  drainage 
ditch  was  negligent  In  building  dam  held  for 
Jnry. 

In  an  action  to  recover  damages  to  growing 
crops  caused  by  flooding,  whether  defendant 
who  was  engaged  in  constructing  the  drainage 
ditch  was  negligent  in  placing  a  dam  in  the 
ditch  and  maintaining  it  hdd  for  the  Jury. 

3.  Damages  «=9ll2— Measure  for  negligsat  In- 
Jnry  to  crop  Is  market  valso  less  oost  of  pre- 
duotlon  and  marketlaf. 

Measure  of  damages  where  there  is  negli- 
gent injury  to  a  growhig  crop  is  the  market 
value  at  the  time  of  maturity  less  the  cost  of 
tilling,  harvesting, '  and  marketing. 

Department  2. 

Appeal  from  Superior  Court,  Walla  Walla 
County;   Edward  C.  Mills,  Judge. 

Action  by  J.  B.  Brace  against  Hans  Peder- 
son.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  C  Hur^Kwl,  of  Walla  Walla,  for  ap- 
p^ant 

Otiaa.  W.  Johnson,  of  Pasco,  for  respond- 
ent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  to  growing  crops  claimed 
to  have  been  caused  by  the  defendant's  negli- 
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gence.  The  cause  was  tried  to  the  conrt  and 
a  Jury  and  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  In  the  sum  of  $6,925.  A 
motion  for  Judgment  notwithstanding  the 
verdict  was  Interposed,  also  an  alternate  mo- 
tion for  a  new  trial.  The  motion  for  Judg- 
ment notwithstanding  the  verdict  was  over- 
ruled, and  the  motion  for  a  new  trial  was 
denied  conditionally  upon  the  plaintlfTs  elect- 
ing to  accept  a  verdict  and  Judgment  In  the 
sum  of  $5,500.  The  plaintiff  made  the  elec- 
tion, and  the  Judgment  was  entered  upon  the 
verdict  for  the  reduced  amount.  .  There  had 
been  a  prior  trial  of  the  action,  and  from  an 
order  granting  a  new  trial  an  appeal  had 
been  prosecuted  to  this  court.  The  opinion 
Is  reported  In  106  Wash.  573,  180  Pac.  917. 
The  motion  for  new  trial  In  that  case  had 
been  granted  because  the  evidence  as  to  dam- 
ages was  not  sufficiently  definite.  In  other 
respects  the  facts  upon  the  record  now  pre- 
sented do  not  materially  differ  from  the 
facts  stated  In  the  former  opinion.  The  ap- 
pellant entered  into  a  contract  with  Walla 
Walla  county  to  construct  a  drainage  ditch 
in  what  la  known  as  drainage  improvement 
district  No.  2  In  that  coimty.  The  contract 
called  for  the  comi^etlon  of  the  ditch  by 
July  20, 1916.  The  contract  was  not  complet- 
ed at  this  time,  and  not  untU  subsequent  to 
the  croi^ing  season  of  1916.  One  S.  A. 
Campbell  as  superintendent  was  In  charge  of 
the  construction  work  for  the  appellant.  The 
respondent  and  three  or  four  others  whose 
claims  were  assigned  to  him  owned  lands 
adjacent  to  the  ditch  and  subject  to  be  drain- 
ed thereby.  The  land  is  situated  in  an  Irri- 
gated section,  and  the  waters  in  the  ditch 
were  Intended  to  drain  the  seepage  water 
which  accumulated  during  the  irrigating 
season.  Some  time  in  March,  1916,  before 
the  cn^^ing  season  and  while  the  work 
was  In  progress  on  the  ditch,  the  respondent 
and  certain  of  his  assignors  approached 
Campbell  and  Inquired-  of  him  when  the  ditch 
would  be  completed  and  whether  It  would  be 
safe  for  them  to  prepare  and  seed  their  lands 
for  crop  for  the  coming  season.  They  testi- 
fied that  Campbell  assured  them  ttiat  he 
would  get  through  with  the  work  on  the 
ditch  In  about  three  weeks  from  the  time  that 
the  conversation  took  place  and  in  ample 
time  for  the  ditch  to  take  charge  of  the 
waters  for  that  Irrigating  season.  The  ex- 
cavation work  on  the  ditch  was  then  prac- 
tically completed,  although  it  was  not  down 
to  grade  in  all  places,  and  at  one  'place,  be- 
low the  lands  of  the  appellant  and  his  as- 
signors, was  a  ledge  of  rock  which  remained 
to  be  removed.  The  apt>ellant  and  his  as- 
signors, relying  on  the  representations  made 
by  Campbell,  prepared  and  seeded  their  lands 
to  crops  In  the  proper  season  during  the 
spring  of  1916.  In  the  month  of  June  Camp- 
bell caused  a  dam  to  be  placed  across  the 
ditch  to  hold  the  waters  back  while  the 
ledge  of  rock  was  being  removed  and  other 


work  was  being  done  <hi  the  ditch.  The  re- 
spondent's theory  of  the  action  is  that  the 
placing  of  this  dam  In  the  ditch  caumd  the 
water  therein  to  back  up  and  overflow  the 
lands  of  himself  and  his  assignors.  It  Is 
claimed  that  the  dam  was  negligently  placed 
therein  and  negligently  maintained  without 
regard  to  the  growing  crops  which  the  re- 
spondent and  his  assignors  had  planted  sub- 
sequent to  the  conversation  with  CampbdL 
The  backing  up  of  the  waters  caused  the 
lands  of  the  respondent  and  his  assignors  to 
be  flooded  and  the  crops  to  be  destroyed. 

[1,2]  The  first  question  is  whether  there 
is  any  evidence  of  negligence  to  take  the  case 
to  the  Jury.  Without  deciding,  it  will  be 
assumed  that.  If  there  was  no  fact  other 
than  the  placing  of  the  dam  In  the  ditch, 
there  would  not  be  sufficient  evidence  of  neg- 
ligence. In  addition  to  this  fact,  however. 
Is  the  evidence  that  Campbell  had  assured 
the  respondent  and  his  assignors  that  the 
ditch  would  be  completed  in  ample  time  to 
take  care  of  the  seepage  water  for  that 
season,  and  that  in  reliance  thereon  the  crops 
had  been  planted.  The  court  permitted  the 
evidence  as  to  the  conversation  with  Camp- 
bell only  as  bearing  on  the  question  whether 
the  placing  of  the  dam  in  the  ditch  was  negli- 
gence, and  the  cause  was  submitted  to  the 
Jury  by  instructions  limiting  the  evidence  to 
this  purpose.  It  is  not  the  purpose  of  the  ac- 
tion to  recover  upon  these  statements  made 
by  Campbell,  but  the  evidence  was  wily  re- 
ceived for  the  purpose  of  permitting  the  Jury 
to  determine  whether  the  dam  was  negllgwit- 
ly  placed  In  the  ditch  and  negligently  main- 
tained therein.  For  this  purpose  the  evi- 
dence was  admissible,  and  we  think  it  was  a 
question  for  the  Jury  to  deternrine  whether 
there  was  negligence.  This  Is  not  a  case 
wherein  the  contractor  was  constructing  a 
work  according  to  spedflcations,  and  damage 
resulted,  but  is  a  case  wherein  the  manner  of 
doing  the  work  caused  the  damage.  It  Is 
contended  that  Campbell  as  superintendent 
had  no  authority  to  make  any  statements 
that  were  hlnding  upon  the  appellant  As 
already  stated.  It  Is  not  uiKin  the  statements 
of  Campbell  that  the  action  is  based,  but  up- 
on the  matter  of  negligence  In  placing  the 
dam  in  the  ditch  which  caused  the  lands  to 
be  flooded.  In  placing  the  dam  in  the  dltcb, 
Campbell,  being  in  charge  of  the  work,  wa.H 
acting  within  the  scope  of  his  agency.  It  is 
also  contended  that  the  evidence  does  not 
segregate  the  damage  whldi  the  crops  sus- 
tained by  reason  of  the  backing  of  the  water 
in  the  d^tch  and  that  which  they  sustained 
by  reason  of  the  seepage  water.  This  ques- 
tion was  submitted  to  the  Jury,  and  the 
evidence,  we  think,  was  sufficiently  definite 
to  enable  the  Jury  to  determine  that  tbA 
damage  was  caused  from  the  ditch. 

[3]  It  is  also  claimed  that  the  proof  of 
damage  Is  not  sufficiently  definite.  Upon 
the  former  trial,  as  Is  already  pointed  «a^ 
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the  trial  conrt  granted  the  motion  for  new 
trial  because  the  evidence  was  not  more 
definite  and  certain.  This  court.  In  disposing 
of  the  matter,  and  referring  to  that  evidence, 
said  that,  while  It  may  have  been  competent 
evidence  of  damage,  the  discretion  of  the 
trial  court  In  granting  the  new  trial  would 
not  be  disturbed.  Upon  the  second  trial 
the  evidence  as  to  the  amount  of  damage 
sustained  was  more  definite  and  certain  and 
was  sufficient  to  answer  the  requirements  of 
the  role  that  the  market  value  at  the  time  of 
maturity,  less  the  cost  of  tilling,  harvesting, 
and  nfai^etlng,  Is  the  measiure  of  damages. 
ShotweU  v.  Dodge,  8  Wash.  337,  36  Pac.  254; 
Hutchinson  v.  Mt.  Yemon  Water  &  Power 
Co.,  49  Wash.  469,  95  Pac.  1023;  Berg  V. 
Yakima  Valley  Canal  Co.,  83  Wash.  451, 145 
Paa  619,  L.  B.  A.  1915D,  292. 

The  other  questions  discussed  in  the  briefs 
and  which  have  been  considered  do  not  seem 
to  be  of  sufficient  Importance  to  require  a 
detailed  discussion  of  them.  It  is  sufficient 
to  say  that  In  nmie  of  them  is  there  substan- 
tial merit. 

a%e  Judgment  will  be  afBrmed. 

PABESR,  0.  J.,  and  MITCHELL^  TOL- 
MAS,  and  MOUNT,  JJ„  concwct 


(115  Wasli.  492) 

HASTINGS  V.  LINCOLN  TRUST  CO. 
(No.  16208.) 


(Supreme  Court  of  Washington. 
1921.) 


April  20, 


1.  Pledges  «=3l  I— ^'Delivery''  of  pledged  prop- 
erty necessary. 

The  "delivery"  of  pledged  property  by  the 
pledgor  to  the  pledgee  is  absolutely  necessary 
to  the  life  of  the  contemplated  pledge,  bnt 
it  is  not  necessary  under  all  drcumstonces  that 
the  delivery  be  an  actual  physical  movement 
of  the  property  from  the  hands  or  control  of 
the  pledgor  to  the  pledgee;  it  being  sufficient 
if  the  control  and  dominion  of  the  property 
passes  into  the  absolute  control  and  dominion  of 
the  pledgee. 

[Bd.  Note.— For  other  definitions,  see  W<»da 
and  Phrases,  First  and  Second  Series,  Deliver— 
Delivery.] 

2.  Reeelvers  «S377(4)— Whether  possessloa  of 
alleged  pledgee  was  good  as  against  reoelv- 
or  depondad  on  pledge  by  delivery,  and  not 
right  to  nnperfacted  pledge. 

In  action  by  debtor's  receiver  against  a 
creditor  for  conversion  of  automobile  alleged 
to  have  been  wrongfully  obtained  by  creditor  by 
means  of  unindorsed  warehouse  receipt  deliv- 
ered to  creditor  by  debtor  as  security,  in  which 
the  creditor  claimed  to  have  had /t>OB8e8sion  of 
the  automobile  as  a  pledgee,  the  question  of 
whether  there  was  a  pledge  depended,  not  on 
whether  there  was  an  agreement  between,  or 
acts  on  the  part  of,  the  debtor  and  creditor 


entitling  creditor  to  compel  the  perfection  of 
an  unperfected  pledge,  but  on  whether  a  pledge 
bad  been  perfected  by  delivery  of  possession  of 
the  automobile  by  the  debtor  to  the  creditor. 

3.  WarahouseniMi  «=9l5(3)— Unindorsed  ware- 
house reoelpt  not  transfer  of  possession  so  as 
to  constitute  transaction  a  pledge. 
Debtor's  delivery  to  creditor  of  unindorsed 
warehouse  receipt,  certifying  that  warehouse- 
man would  deliver  stored  automobile  to  debtor 
"or  order    •    •    •    npon  the  surrender  of  this 
receipt,  properly  indorsed,"  as  security  for  in- 
debtedness, did  not  transfer  possession  of  the 
automobile  to  the  creditor  so  as  to  constitute 
the  transaction  a  pledge  as  against  debtor's 
other  creditors;    the   possession,  in   view  of 
Rem.   Code   1915,   i   3369,   remaining   in  the 
debtor. 

Department  1. 

Appeal  from  Superior  Ooort,  Spokane 
County. 

Action  by  A.  T.  Hastings,  as  receiver  of 
Ross  ft  Skinner,  a  partnership,  against  the 
Lincoln  Trust  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

McCarthy,  Edge  ft  Lantz,  of  Spokane,  for 
appellant. 

E.  B.  Quackmbusb,  Of  Spokane,  for  re- 
spondent. 

PARKER,  O.  J.  The  plaintiff,  Hastings, 
as  receiver  of  Ross  ft  Skinner,  an  insolvent 
partnership,  sought  recovery  in  the  superior 
coort  for  Spokane  county  from  the  defend- 
ant trust  company  the  value  of  several  au- 
tomobiles which  he  alleged  it  wrongfully  ob- 
tained the  possession  of  and  sold  and  con- 
verted the  proceeds  thereof  to  li»  own  use; 
the  automobiles  being  at  the  time  a  portion 
of  the  trust  property  of  the  receivership  in 
his  hands  for  the  benefit  of  the  creditors  of 
Ross  ft  Skinner.  Trial  upon  the  merits  be- 
fore the  court  sitting  with  a  Jury  resulted 
In  verdict  and  Judgment  awarding  to  the 
plaintiff  recovery  against  the  defendant  In 
the  sum  of  $1,050,  the  value  of  one  of  the 
automobiles  in  fqueetion.  From  this  dis- 
position of  the  cause  In  the  superior  coort 
the  defendant  has  appealed  to  this  court 

There  is,  we  think,  no  substantial  ground 
for  controversy  over  the  facts  determinative 
of  the  rights  of  the  parties  to  this  canae. 
They  may  be  summarized  as  follows:  On 
May  21,  1918,  Robs  ft  Skinner  were  Indebted 
to  appellant  trust  company  for  sums  then 
and  theretofore  loaned  by  It  to  them,  ag- 
gregating several  thousand  dollars.  On  that 
day  Ross  &  Skinner  placed  on  storage  in 
the  warehouse  of  the  McAUister  Warehouse 
Company  the  automobile  in  question,  which 
storage  was  evidenced  by  the  warehouse  com- 
pany issuing  and  delivering  to  them  its 
warehouse  receipt,  which,  in  so  far  as  we 
need  here  notice  its  terms,  reads  as  follows: 


«=9For  otber  caM*  see  sama  topic  and  KBT-NVMBBB  In  all  Kay-Numbered  DlseiiU  and  IndexM 
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"Oommerdal  Warehouse  Receipt. 

"Spokane,  Wash.,  May  21,  1918. 
"This  ia  to  certify  that  we  have  received  and 
hold  on  storage  (1)  one  Blgin  auto  No.  175386, 
and  ii>«U  deliver  the  tame  to  Rote  <t  Skinner 
or  order,  at  our  loarehoute,  a*  and  when  di- 
rected, upon  the  turrender  of  tki»  reeeipt,  prop- 
erly indorted,  and  on  payment  of  charges  and 
advances.    •    ♦    • 

"UeAUister  Warehouse  Co., 

"By  J.  H.  McAlUstap." 

We  taaye  Italicized  the  words  of  Qiis  re- 
ceipt which  call  tor  particular  notice.  Look- 
ing to  partially  securing  tlie  indebtedness 
then  owing  by  Boss  ft  Skinner  to  appellant, 
they  delivered  this  warehouse  receipt  to 
appellant,  but  without  any  indorsement  or 
other  written  evidence  of  their  assignment 
of  It  to  appellant  Thereafter,  on  June  17, 
1918,  respondent  was  by  the  superior  court 
for  Spokane  county  duly  appointed  receiver 
of  Boss  ft  Skinner  because  of  their  insol- 
vency, for  the  imrpose  of  winding  up  their 
business  and  subjecting  their  property  to 
the  payment  of  their  creditors.  At  that 
Ume  the  automobile  in  question  remained  on 
storage  in  the  McAllister  warehouse,  the 
warehouse  receipt  therefor  being  still  in 
the  possession  of  appellant,  and  more  than 
$1,060  of  the  indebtedness  owing  by  Boss 
ft  Skinner  to  appellant  remained  unpaid. 
Thereafter,  In  September,  1918,  these  con- 
ditions as  to  the  possession  of  the  automo- 
bile remaining  unchanged,  and  the  indebted- 
ness owing  by  Ross  &  Skinner  to  appellant 
still  exceeding  $1,050,  appellant  induced  the 
warehouse  company  to  deliver  to  It  the  au- 
tomobile upon  surrender  of  the  warehouse 
receipt  therefor,  which  receipt  had  not  been 
Indorsed  or  otherwise  assigned  in  writing  by 
Boss  ft  Skinner  to  appellant.  Thereafter  ap- 
pellant sold  the  automobile  for  the  sum  of 
$1,050  and  applied  that  sum  in  part  payment 
upon  the  indebtedness  owing  to  it  by  Ross  ft 
Skinner.  The  evidence  fully  warra'nted  the 
Jury  in  concluding  that  the  $1,050  received 
by  appellant  from  the  sale  of  the  automobile 
was  its  fair  value. 

The  principal  claims  of  error  here  made 
in  behalf  of  appellant,  the  correct  disposi- 
tion of  which  we  think  will  become  decisive 
of  this  whole  case,  are,  in  substance:  That 
the  trial  court  erred  in  refusing  to  with- 
draw from  the  consideration  of  the  Jury 
and  decide  as  a  matter  of  law  that  there 
was  by  virtue  of  the  delivery  of  the  ware- 
house receipt  by  Ross  ft  Skinner  to  appel- 
lant a  constructive  or  symbolic  delivery  of 
the  automobile  to  appellant,  such  as  would 
in  law  support  a  pledge  of  the  automobile 
as  security  for  the  Indebtedness  owing  by 
Boss  &  Skinner  to  appellant,  and  that  the 
trial  court  erred  In  giving  to  the  Jury  in- 
structions which,  it  is  claimed  and  may  be 
conceded,  told  the  Jury  in  substance  that 
tb»  mere  dellveiy  of  the  warehouse  receipt 


by  Boss  ft  SUnne*  to  ai^iellant  did  not  In 
law  constitute  a  delivery  of  the  posaessiaii 
of  the  automobile  to  appellant,  thus  in  ef- 
fect deciding  as  a  matter  of  law  that  there 
was  no  such  delivery  of  the  possession  of 
tbp  automobile  as  would  support  a  iriedge  as 
security  for  the  indebtedness  owing  by-  Boss 
ft  Skinner  to  aiq^ellant,  and  resulting  In 
leaving  to  the  Jury  only  the  question  of  the 
value  of  the  automobile  as  respondent's 
measure  of  recovery  from  appd.lant. 

Now  it  may  be  that  the  mere  d^very  of 
the  warehouse  receipt  by  Boss  ft  Skinner  to 
appellant,  accompanied  by  an  agreement  be- 
tween them  that  the  automobile  should  lie 
thereby  considered  as  pledged  to  appellant 
as  security,  did  have,  the  effect  of  creating 
such  an  inchoate  eqaitable  lien  upon  the 
automobile  in  favor  of  appellant  as  could  in 
equity  be  perfected  and  enforced  as  be- 
tween tbem.  But,  conceding  that  to  be  tbe 
effect  of  such  delivery  of  the  warehouse  re- 
ceipt, the  question  here  to  be  decided  would, 
we  think,  still  remain  unanswered.  Coun- 
sel for  appellant  invoke  at  the  outset  what 
they  conceive  to  be  the  general  rule  that 
a  receiver,  assignee,  or  other  trustee  of  an 
insolvent  concern,  appointed  for  the  purpose 
of  winding  up  its  affairs  and  subjecting  Its 
property  to  the  payment  of  its  creditors, 
stands  In  the  shoes  of  sudi  concern  and 
possesses  no  rights  with  respect  to  the  trust 
property  superior  to  those  which  would  be 
possessed  by  auch  oonoem  were  It  a  colnc 
concern  acting  for  itself.  This  may  be  con- 
ceded to  be  a  general  rule  of  law  applicable 
to  many  controversies  which  may  arise  In 
the  settlement  of  such  a  trust,  but  it  is,  we 
think,  not  a  controlling  rule  of  law  which 
can  be  successfully  invoked  as  against  tbe 
rights  of  creditors  <tt  an  InsidTent  concern 
represented  by  such  a  receiver  or  trustee, 
when  It  comes  to  deciding  tbe  question  of 
whether  or  not  a  mortgage,  pledge,  or  other 
lien  against  the  property  of  the  insolvent 
In  favor  of  one  of  its  creditors  has  been 
I)erfected  in  the  manner  required  by  law  be- 
fore Insolvraicy  and  the  passing  of  the  i>rop- 
erty  and  affairs  of  the  insolvent  into  the 
hands  of  such  a  receiver  or  trustee.  Our 
decision  in  Keyes  r.  Sabln,  101  Wash.  618, 
172  Paa  835,  is,  we  think,  a  holding  in  sab- 
stance  that  a  lien  ia  favor  of  a  creditor  of 
an  Insolvent,  in  order  to  become  effective  as 
against  the  creditors  of  such  concern  rep- 
resented by  a  receiver  or  other  trustee,  must 
be  a  lien  perfected  as  the  law  requires  prior 
to  the  time  of  the  passing  of  the  Insolvent's 
property  and  affairs  into  the  hands  of  sudi 
receiver  or  trustee  for  the  benefit  of  credi- 
tors. In  that  case  there  was  invcdved  tbe 
validity  of  an  unrecorded  chattel  mortgage, 
the  mortgagors  having  after  execution  of 
the  mortgage  made  a  common-law  assign- 
ment of  their  property  to  one  Sabln  for  tbe 
benefit  of  their  creditors,  the  mortgage  not 
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being  recorded  mitQ  after  the  making  ot 
■ocb  afisJcnment  and  the  taking  of  the  pos- 
session of  the  property  by  the  assignee. 
Holding  that  the  mortgage  was  void  as 
against  the  assignee  as  the  representative 
of  the  creditors,  Jndge  FuUerton,  sijealclng 
for  the  court,  said: 

"It  is  argned  that  the  assignee  takes  only  aach 
title  as  the  assignor  had,  and,  as  the  mortgage 
was  good  as  between  the  mortgagors  and  the 
mortgagee,  it  is  good  as  between  the  assignee 
and  the  mortgagee.  But  we  cannot  think  the 
relation  here  assumed  correctly  represents  the 
assignee's  position.  It  Is  true,  unquestionably, 
that  if  there  was  a  valid  and  subsisting  lien  on 
the  property  assigned,  good  as  against  all  the 
world,  or  if  the  title  to  any  of  the  property 
was  defective  in  the  assignors,  the  assignee 
would  take  the  property  subject  to  such  Hen 
or- defect  But  it  does  not  follow  that  he  takes 
the  property  subject  to  all  inchoate  or  imper- 
fect liens,  invalid  as  to  certain  persons  although 
valid  as  between  the  parties  thereto.  The  ss- 
signee  holds  the  property  in  trust  for  certain 
designated  persons;  in  this  instance,  the  creditors 
of  the  assignors.  In.  his  individual  right  he  ac- 
quired nothing  by  the  assignment.  He  is  but 
tite-  mediary  through  whom  the  title  to  the 
assigned  pr(q)erty  was  conveyed  to  creditors. 
If,  therefore,  diese  creditors,  tiie  actual  bene- 
fidaries  of  the  assignment,  could  have  acquired 
a  valid  title  against  any  inchoate  or  Imperfect 
lien  upon  the  property  by  an  assignment  made 
directly  to  them,  they  can  acquire  such  a  right 
by  an  assignment  made  to  another  for  their 
benefit.  It  cannot  be  doubted,  we  think,  that 
if  the  assignment  had  been  made  directly  to  the 
creditors,  and  the  mortgage  the  appellant  seeks 
to  assert  is  invalid  as  against  them,  they  could 
assert  its  invalidity  in  any  suit  against  them 
teonght  to  enforce  the  mortgage.  If  they  could 
do  this  in  their  individual  capacities,  there  is 
no  reason  why  they  cannot  do  it  through  their 
representative^" 

It  is  true  that  mentioD  ia  made  in  that 
decision,  fcdlowing  the  above-quoted  lan- 
guage of  the  fact  that  the  assignee  took  full 
legal  title  to  the  property  by  the  assignment 
for  the  benefit  of  oreditora,  aa  furnishing  a 
poBsIble  distinction  between  that  dedaion 
and  certain  of  our  former  decisions  which 
aeemed  scnnewhat  out  of  harmony  with  the 
views  expressed  In  the  above-quoted  portion 
of  that  decision.  Further  reflection,  how- 
ever, leads  us  to  conclude  that  the  above- 
quoted  portion  of  that  decision  states  a  cor- 
rect view  of  the  law  applicable  to  our  pres- 
ent Inquiry.  It  seems  to  us  to  be  of  little 
or  no  consequence  whether  we  regard  the 
technical  legal  title  to  the  property  as  pass- 
ing to  an  assignee  by  formal  voluntary  as- 
signment for  the  benefit  of  creditors  of  the 
assignor,  or  control  and  dominion  over  the 
property  imssing  to  a  receiver  or  other  trus- 
tee for  the  benefit  of  creditors  of  its  owner 
by  Tlrtne  of  an  order  of  a  court  of  compe- 
tent Jurisdiction.  The  owner  is  as  complete- 
ly divested  of  control  and  dominion  over  the 
pr<q;ierty  in  the  one  case  as  in  the  other. 


and  the  creditors  as  beneficiaries  acquire 
the  same  rights,  no  more,  no  less,  to  have 
the  trust  property  administered  to  the  end 
that  they  be  paid  from  the  proceeds  thereof 
In  the  one  case  as  in  the  other.  A  critical 
reading  of  our  decision  In  Keyes  r.  Sabin 
will,  we  think,  disclose  that  it  was  In  its 
last  analysis  rested  upon  the  invalidity  of 
the  cbattd  mortgage  as  to  creditors  of  the 
assignee,  though  good  as  between  the  par- 
ties, because  of  the  want  of  its  timely  re- 
cording as  required  by  section  3660,  Bern. 
Code,  which  makes  chattel  mortgages  "void 
as  against  all  creditors  of  the  mortgagor, 
both  existing  and  subsequent,  whether  or 
not  they  have  or  claim  a  lien  upon  such 
property.  «  •  •  «  The  holding  in  that 
case,  it  seems  to  us,  means  that  an  inchoate 
lien  as  to  creditors  of  the  owner  of  the 
property,  whether  sought  to  be  created  by 
mortgage,  pledge  or  in  any  other  manner 
recognised  by  law,  becomes  void  and  of  no 
effect  in  so  far  as  the  rights  of  the  creditors 
of  the  owner  of  the  property  are  concerned, 
not  only  ui>on  the  passing  of  the  property 
into  the  hands  of  an  assignee  under  a  vol- 
untary assignment  made  by  the  owner  for 
the  benefit  of  his  creditors,  but  also  upon 
the  passing  of  the  property  and  aCTalrs  of 
the  owner,  because  of  insolvency,  into  the 
hands  of  a  receiver  or  other  trustee  law- 
fully appointed  by  a  court  of  competent 
jurisdiction,  for  the  benefit  of  creditors. 

[1]  It  is  elementary  law  that  the  delivery 
of  pledged  property  by  the  pledgor  to  the 
pledgee  is  absolutely  necessary  to  the  life 
of  the  contemplated  pledge.  It  is  well  said 
in  Security  Warehousing  Oo.  v.  Hand,  143 
Fed.  82,  41.  74  O.  O.  A.  186,  185: 

"Delivery  of  possession  is  the  very  life  of  a 
pledge.  No  mere  agreements  respecting  posses- 
sion can  create  it  The  contract  of  pledge  can- 
not exist  outside  of  the  fact  of  change  of  pos- 
session." 

See  21  B.  a  L.  643. 

[2]  It  is,  of  course,  not  necessary  under 
all  circumstances  that  the  delivery  be  an 
actual  physical  movement  of  the  property 
from  the  hands  or  control  of  the  idedgor  to 
the  pledgee ;  but  it  must  In  any  event  be  of 
such  nature  that  the  control  and  dominion 
over  the  property  passes  ttom  the  pledgor 
into  the  absolute  control  and  dominion  of 
the  pledgee.  Did  such  possession  of  this 
automobile  pass  from  Ross  ft  Skinner  to  ap- 
pellant? Now,  the  real  question  here  is 
not  whether  there  was  such  agreement  be- 
tween, or  acts  on  the  part  of.  Boss  ft  Skinner 
and  appellant  as  would  In  equity  enable 
appellant  to  compel  the  perfection  of  an 
inchoate  unpertected  pledge,  but,  in  prin- 
ciple, as  in  Keyes  v.  Sabin,  above  quoted 
from,  the  real  question  here  is  whether  or 
not  there  was  such  a  delivery  of  the  posses- 
don  of  the  automobile  by  Ross  ft  Skinner 
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to  appellant,  effected  by  the  delivery  of  the 
unindorsed  warehouse  'receipt,  as  In  law 
'perfected  the  contemplated  pledge  as  against 
the  respondent  receiver  representing  the 
creditors  of  Boss  &  Skinner.  In  other 
words,  the  question  Is,  not  what  dalmed 
rights  oil  appellant  could  be  enforced  as 
against  Ross  it  Skinner,  but  whether  or  not 
there  was  delivery  of  possession  of  the  au- 
tomobile by  Ross  &  Skinner  to  appellant; 
for  until  such  a  delivery  be  made  there 
could  be  no  legal  pledge.  Indeed,  in  onr 
present  inquiry  we  can  ignore  the  question 
of  transfer  of  title  by  the  mere  delivery  of 
an  unindorsed  warehouse  receipt  such  as 
the  one  here  in  question.  A  mere  delivery 
of  such  a  receipt  might  be  held  to  transfer 
the  title  to  the  property  for  which  it  was 
Issued,  accompanied  by  an  agreement  to 
that  effect,  and  still  not  have  the  effect  of 
transferring  the  possession  of  the  property. 
Possesslan  of  this  automobile  is  of  the  very 
essence  of  this  controversy,  and  when  we 
decide  who  had  possession  of  It  as  between 
appellant  and  respondent  we  will  have  de- 
cided this  case. 

[3]  Recurring  to  the  language  of  the  ware- 
house receipt,  we  read  that  the  warehouse 
company  "will  deliver  the  same  to  Ross  & 
Skinner  or  order,  at  onr  warehouse,  as  and 
when  directed,  upon  the  surrender  of  this 
receipt,  pnroperly  indorsed.  •  •  •••  This 
language  of  the  warehouse  receipt  all  but 
conclusively  shows  that  one  to  whom  It  may 
be  delivered  without  Indorsement  or  written 
assignment  would  not  be  entitled  to  receive 
possession  of  the  aat(Hnoblle  from  the  ware- 
house company.  Such  a  holder  manifesOy 
could  not  enforce  the  delivery  of  the  auto- 
mobile to  him  by  the  warehouse  company. 
How,  then,  can  it  be  said  that  such  a  holder 
of  this  warehouse  receipt  acquires  construc- 
tive, symbolic,  or  any  other  form  of  posses- 
don  of  the  automobile  in  the  sense  that  the 
possession  of  the  warehouse  company  Is  his 
possession?  Manifestly  the  warehouse  com- 
pany does  not  become  the  servant  of  such 
a  holder  of  the  warehouse  receipt  so  that 
Its  possession  becomes  his  possession;  but 
the  warehouse  company  remains  the  servant 
of  the  one  to  whom  the  receipt  is  Issued — 
in  this  case.  Roes  &  Skinner — as  long  as 
the  warehouse  receipt  remains  tmindorsed 
and  untransferred  in  some  form  of  writing 
as  required  by  Its  terms.  These  considera- 
tions. It  seems  to  us,  leave  no  escape  from 
the  conclusion  that  the  possession  of  this 
automobile  by  the  warehouse  company  at 
all  times  remained  In  Ross  &  Skinner,  and. 
In  torn,  in  the  receiver  of  their  property  and 


afblrs,  nnttl  it  was  wr<»gfully  taken  pos- 
sesalon  and  disposed  of  by  appellant. 

It  may  be,  because  of  the  negotiable 
character  of  this  warehouse  receipt,  In  the 
light  of  the  provisions  of  our  statute  relat- 
ing to  warehouse  reodpts,  that,  had  appet 
lant,  even  after  the  appointment  of  ree^nd- 
ent  as  receiver,  procured  the  indorsement 
upon  it  of  Ross  &  Skinner  and  then  pre- 
sented it  to  the  warehouse  company  and  de- 
manded possession  of  the  automobile,  oflFer- 
ing  to  surrender  the  receipt  so  indorsed,  the 
warehouse  company  would  have  freed  Itself 
from  all  liability  by  surrendering  the  pos- 
session of  the  automobile  to  appellant.  But 
that  is  not  this  case.  We  are  not  here  con- 
cerned with  the  question  of  how  the  ware- 
bouse  company  might  have  been  freed  from 
liability  by  the  doing  of  something  on  its 
part  strictly  In  keeping  with  the  terms  and 
negotiable  character  of  the  receipt.  This  is 
an  action  wherein  recovery  Is  sought  from 
appellant  because  of  Its  wrongful  act  In  ac- 
quiring possession  of  this  automobile  at  a 
time  when  it  had  no  legal  right  to  the  pos- 
session of  the  automobile  either  as  against 
the  warehouse  company  or  respondent  as  re- 
ceiver representing  the  creditors  of  Roes  & 
Skinner. 

Onr  statute  relating  to  bills  of  lading  and 
warehouse  recelpte  (section  3369,  Rem.  Code) 
fuimlshes  abundant  ground  for  arguing  that 
a  warehouse  receipt  in  the  form  of  the  one 
here  In  question  can  be  transferred  only  by 
indorsement  (Dounsel  for  ai^wUant,  how- 
ever, dte  authority  supporting  the  view 
that  similar  statutes  relative  to  the  trans- 
fer of  warehouse  receipts  do  not  prevent 
valid  transfers  thereof  by  methods  recognis- 
ed as  effectual  in  the  absence  of  statute.  If 
we  were  here  confronted  with  the  sole  ques- 
tion of  the  transfer  of  the  title  to  this  auto- 
mobile as  between  Ross  &  Skiimer  and  ap- 
pellant, it  would  probably  be  necessary  to 
enter  upon  an  inquiry  as  to  whether  or  not 
transfer  by  Indorsement  of  such  a  warehouse 
receipt  is,  because  of  the  statute,  an  exdu- 
slve  method  of  transferring  such  a  receipt 
and  the  title  to  the  property  therein  describ- 
ed. But,  as  we  have  seen,  we  have  here  a 
question  of  the  transfer  of  the  possession  of 
this  automobile;  and  we  think  the  very 
terms  of  the  warehouse  receipt  answer  In 
the  negative  the  question  of  whether  or  not 
the  mere  delivery  of  such  an  unindorsed 
warehouse  receii^  constitutes  deUvery  oC 
possession  of  the  automobile. 

The  Judgment  is  affirmed. 

EOIiCOMB,  BRIDGES,  and  VAOBJN- 
TOSH,  JJ.,  concur. 
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I.  Municipal  Mrporations  «=>488,  489(5)— 
Property  owners'  objection  to  eonflnnation  of 
amenment  held  not  too  lata. 
Where  property  owners,  after  negotiatlonB 
with  the  city,  dedicated  a  definite  right  of  way 
for  an  avenue  along  the  water  front  where 
there  had  preyionsly  been  but  a  narrow,  irregu- 
lar, and  uDimproTed  trail,  waiving  all  claim 
for  damages  from  excavation  or  embankment 
resulting  from  improvement  thereof,  but  on 
condition  that  the  city  should  improve  the  ave- 
nue by  grading  and  graveling  it  without  ex- 
pense to  their  property  abutting  on  the  ave- 
nae,  they  did  not  lose  their  right  to  protest 
against  a  special  assessment  of  their  lands  for 
the  improvement  of  the  avenue  by  failing  to 
present  their  objections  at  the  time  of  the  bear- 
ing on  the  initiatory  resolution  for  tbe  improve- 
ment, but  sucb  objections  were  properly  made 
when  tiiere  was  presented  to  the  councQ  for 
confirmation  the  assessment  roll,  from  which 
it  first  appeared  that  their  premises  were  spe- 
cially assessed  for  the  improvement. 

2.  Municipal  corporations  9=3442  —  Dedloatloa 
of  avenue  held  sufflciont  consideration  for 
agreement  by  oity  not  to  assess  dedloators' 
abutting  property  for  Improvement  thereof; 
failure  to  record  dedication  Immaterial. 

Where  property  owners,  after  negotiations 
with  the  city,  dedicated  a  definite  right  of  way 
for  an  avenue  along  the  water  front  where 
'  there  had  previously  been  but  a  narrow,  irregu- 
lar, and  unimproved  trail,  to  which  the  city 
had  title  by  prescription,  waiving  all  claim 
for  damages  from  excavation  or  embankment 
resulting  from  improvement  thereof,  but  on 
condition  that  the  city  should  improve  the  ave- 
nue by  grading  and  graveling  it  without  expense 
to  their  property  abutting  on  the  avenue,  the 
contention  could  not  be  sustained  that,  since 
tbe  dty  already  had  a  right  of  way  by  prescrip- 
tion, there  was  no  consideration  for  its  agree- 
ment exempting  the  dedicators'  property  from 
assessment  for  the  improvement,  even  though  a 
greater  width  of  roadway  was  given  than  ex- 
isted by  prescription;  nor  was  it  material  that 
the  dedication  or  plat  was  not  recorded,  that 
being  merely  the  city's  neglect,  and  the  city 
having  had  statutory  authority  to  so  contract 
under  Laws  1889-80,  pp.  183,  189,  S§  117,  125. 

3.  Mnnloipal  corporations  «=>442— Dedication 
of  land  for  roadway  en  oondltlon  of  exemp- 
tion from  assessment  for  Improving  roadway 
held  valid  as  to  the  condition;  "grading  and 
graveling." 

Where  property  owners,  after  negotiations 
with  the  dty,  dedicated  a  definite  right  of  way 
fop  an  avenue  along  the  water  front  where 
there  had  previously  been  but  a  narrow,  irregu- 
lar, and  unimproved  tntil,  waiving  all  daim  for 
damages  from  excavation  or  embankment  re- 
sulting from  improvement  thereof,  but  on  con- 
dition that  the  dty  should  improve  the  avenue 
by  "grading  and  graveling,"  to  be  paid  from 
the    general   tax,    and    that   no   part   thereof 
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should  be  assessed  against  their  property  abut- 
ting on  the  avenue,  not  only  the  grant,  but  also 
the  condition,  was  valid,  although  the  provision 
that  such  improvement  costs  should  be  paid 
from  the  general  tax  of  the  dty  was  void  as 
impairing  tbe  dty's  power  to  provide  for  a  local 
improvement  district  and  spread  the  cost  upon 
abutting  property;  and  such  exemption  from 
costs  of  "grading  and  graveling^'  would  indude 
the  inddental  cost  of  constmctiiic  drains,  cul- 
verts, sewers,  and  bridges. 


D^Mtrtment  1. 

Appeal  from  Saperlor  Court,  lliiirston 
County;    D.  F.  Wright,  Judge. 

Action  by  C.  P.  Olles  and  others  against 
the  (Mty  of  Olympia.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Afilrmed. 

William  W.  Manler  and  George  B.  Blgelow, 
both  of  Olympia,  for  appellant. 

Troy  &  Sturdevant,  of  Olympia,  for  re- 
spondents. 

HOLCOMB,  J.  Tbe  owners  of  five  lots 
or  tracts  Included  In  tbe  local  improvement 
district  known  as  Local  Improvement  Dis- 
trict No.  263  of  the  City  of  Olympia  appealed 
to  the  superior  court  from  tbe  final  resolu- 
tion of  tbe  city  coundl  of  Olympia,  which 
Included  their  properties  within  the  local  im- 
provement district,  and  levied  Bi)edal  assess- 
ments against  the  same.  The  improvement 
was  initiated  by  tbe  d^  council  by  resolu- 
tion for  tbe  purpose  of  "grading,  graveUng, 
draining,  constructing  necessary  culverts, 
sewers,  bridges,  and  such  other  work  as  may 
be  necessary  in  connection  therewith,"  Far- 
ragut  avenue,  and  Farragnt  avenue  extended, ' 
from  Jackson  street  north  to  its  intersection 
with  West  Bay  avenue,  and  West  Bay  avenue 
north  to  the  plant  of  the  Buchanan  Lumber 
Company.  The  roadway  runs  along  the  wa- 
ter front  on  the  west  ^ore  of  the  bay.  At 
the  time  fixed  in  the  initiatory  resolution  of 
tbe  coundl  calling  for  protests  against  the 
proposed  improvement,  none  of  these  re- 
spondents appeared  before  the  council  or  In 
any  manner  objected  to  the  making  of  the 
improvement.  There  was  no  attack  made  up- 
on the  legality  of  tbe  proceedings,  in  and  by 
tbe  dty  council  antil  the  work  had  been 
completed,  and  the  assessment  roll  prepared 
and  submitted  to  the  city  coundl  for  con- 
firmation. Respondents  then  appeared  before 
the  dty  coundl  and  filed  objections  upon  the 
prindpal  ground,  as  stated,  that — 

"The  said  premises  comprising  sudi  West 
Bay  avenue*  abuts  upon  and  runs  across  said 
property.  This  property  was  granted  to  the 
dty  of  Olympia  upon  the  express  consideration 
and  condition  that  tbe  said  abutting  property 
aforesaid  was  to  be  released,  exempt  and  free, 
from  any  costs  and  assessments  by  way  of 
grading,  graveling,  etc.;  the  said  premises,  con- 
sisting of  the  said  street,  was  conveyed  about 
1891  or  1892,  and  the  sole  consideration  there- 
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for  beiiif  the  exemption  of  the  aforesaid  prop- 
erty of  the  plaintiffs  from  future  costs  and  ez- 
penaet  by  way  of  grading,  grareling,  etc.,  and 
the  said  premises  having  been-  expressly  re- 
leased hf  a  written  contract." 

Upon  tbe  hearing,  upon  appeal  to  the  on- 
perior  court,  flndinga,  conclaBlona,  and  de- 
cree were  entered  by  the  court,  gnstalnlng 
the  objections  of  respondents,  and  decreeing 
that  the  aaseasments  against  respondents  be 
canceled. 

The  city  appeals,  and  nrges  that  the  de- 
cree of  the  superior  court  should  be  reren- 
ed  upon  the  following  grounds: 

(X)  The  respondents,  not  having  presented 
their  objectionB  to  the  city  council  at  the 
time  of  the  hearing  on  the  initiatory  reaoln- 
tion,  are  estopped  from  thereafter  doing  so. 

(2)  Where  a  right  of  way  Is  already  had  by 
prescription,  there  Is  no  consideration  for  an 
agreement  to  pnr<dia8e  a  right  of  way,  even 
though  a  greater  width  of  roadway  is  given 
than  existed  by  prescription. 

(8)  The  dedication  daimed  In  this  case  can- 
not be  enforced  for  the  reasons:  (a)  That  the 
dedication  or  plat  was  not  recorded;  (b)  that 
the  city  council  had  no  statutory  authority 
to  enter  Into  or  accept  any  such  condition; 
(c)  that  the  decision  of  the  lower  court  ex- 
ceeds the  terms  of  the  reservation;  and  (d) 
a  deed  or  other  dedication  of  land  to  the 
public  tar  use  as  a  roadway  containing  a 
condition  Is  void  as  to  the  condition;  the 
grant  stands,  but  the  condition  falls. 

[1]  Bespecting  appellant's  first  contention, 
it  is  necessary  to  consider  the  situation  in 
which  respondents'  rights  were  Involved. 

Prior  to  1892  a  trail  or  roadway  of  some 
description  was  traveled  along  the  water 
front  about  20  feet  above  the  water,  whldi' 
was  narrow,  irregular,  unimproved,  and  only 
In  a  passable  condition.  In  1802  the  dty 
council  of  Olympia,  by  negotiation  with  re- 
spondents and  their  predecessors,  obtained 
a  definite  right  of  way  for  a  street,  to  be 
called  West  Bay  avenue,  across  the  lands 
owned  by  respondents  and  their  predecessors, 
of  a  snffldent  width  and  course,  caused  It 
to  be  surveyed  by  the  dty  engineer,  and  pro- 
cured from  them  a  deed  describing  the  tracts 
of  land  to  be  induded  'In  the  street,  and 
in  pursuance  thereof  a  dedication  was  duly 
executed  and  acknowledged  by  the  landown- 
ers. This  instrument,  which  was  attadied  to 
the  plat,  contained  a  redtal: 

"The  landowners  have  consented  to  a  survey 
of  the  premises  by  the  dty  engineer  of  the  dty 
of  Olympia." 

And  also  contained  a  waiver  as  follows: 

"And  we  do  hereby  waive  all  daims  for  dam- 
ages by  reason  of  excavation  or  embankment 
resulting  from  the  improvement  of  said  West 
Bay  avenue." 

Then  follows  a  condition  attached  to  the 
dedication,  as  follows: 


Trovided,  and  this  dedication  is  expressly 
conditioned,  that  the  dty  of  Olympia  shall  un- 
dertake, and  from  time  to  time  Improve,  said 
avenue  by  grading  and  graveling  the  same,  and 
the  expense  thereof  shall  be  paid  from  the 
general  tax  of  the  dty,  and  no  part  thereof 
shall  be  assessed  against  the  property  abut- 
ting any  land  hereby  dedicated." 

Attadied  to  tbe  Instrument  was  the  eity 
surveyor's  certificate  that  he  had  surv^ed 
the  land,  and  that  the  courses  and  distanc- 
es Indicated  on  the  plat  and  In  the  dedica- 
tion are  correct  to  the  best  of  his  knowledge 
and  ability.  There  was  also  a  certificate 
attached  to  the  dedication  that  it  was  suffl- 
dent,  signed  by  the  dty  attorney  and  a 
certificate  of  the  dty  derk,  as  follows: 

'VThis  dedicatory  plat  of  West  Bay  Avenue 
was  approved  by  the  dty  council  of  the  dty 
of  Olympia  on  the  16th  day  of  February,  1893." 

This  Instrument  was  never  filed  and  re- 
corded in  the  office  of  the  county  auditor. 

The  street  was,  however,  opened  and  some- 
what improved  at  about  that  time,  by  grad- 
ing and  building  bridges,  all  of  the  value  of 
more  than  f400.  It  has  been  contlnaonsl}' 
used  as  a  public  street  ever  since. 

These  respondents  made  no  objection  to 
the  improvement  of  the  street  as  proposed, 
under  local  Improvement  district  No.  263, 
and  It  may  be  assumed  that  they  were  en- 
tirely wllUng  that  such  improvement  be  made. 
Since  they  were  not  remonstrants  against 
the  establishment  of  the  local  improvement 
district,  and  the  making  of  the  Improve- 
ment proposed.  It  was  not  Incumbent  upon 
them  to  appear  before  the  city  coimdl  and 
make  any  objections,  or  assert  any  of  their 
rights  until  it  was  found  that  thdr  premises 
were  to  be  specially  assessed  for  the  improve- 
ment. This  was  not  made  known,  and  they 
could  not  object  until  the  assessment  roll 
was  filed  and  notice  of  hearing  thereon  was 
given,  when  they  appeared,  set  up  their  con- 
tract, and  demanded  compliance  with  Its 
provisions.  That  was  the  proper  time.  In 
fact  they  or  their  predecessors  had  contract- 
ed with  the  dty  that  the  Improvements 
should  from  time  to  time  be  made,  and  they 
were  probably  estopped  to  contest  the  making 
of  the  proiwsed  Improvements.  This,  how- 
ever, does  not  conclude  them  as  to  their 
rights  to  object  to  the  special  assessments 
made  for  the  Improvement.  In  re  Shllshole 
Ave.,  85  Wash.  622,  148  Pac.  781. 

[2]  The  next  contention  of  appellant,  that 
where  a  right  of  way  is  already  had  by  pre- 
scription there  is  no  consideration  for  an 
agreement  to  purchase  a  right  of  way,  even 
though  a  greater  width  of  roadway  is  given 
than  existed  by  prescription,  is  sought  to  be 
sustained  by  our  decision  in  Olympia  v.  Lem- 
on,  93  Wash.  SOS,  161  Pac.  363. 

That  was,  in  its  inception,  a  condemnatloa 
case  to  acquire  the  right  of  way  Invc^Ted, 
and  was  converted  into  a  suit  to  quiet  tltte 
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TThereln  It  was  determined  that  the  roadway 
bad  been  long  establlsbed  by  prescription, 
and  tbat  tbe  city  bad  no  need  to  condemn  tbe 
land,  and  Its  title  was  quieted.  It  Is  not 
In  point  in  this  case.  In  tbls  case  tbe  ap- 
pellant Is  not  attempting  to  acquire  a  rigbt 
of  way,  for  tbey  proceeded  upon  tbe  assump- 
tion that  tbey  aready  bad  and  owned  tbe 
right  of  way,  and  tbe  respondents  acquiesced 
therein.  Owning  tbe  right  of  way  tbe  dty 
had  a  right  to  Improve  It.  When  It  proceeds 
to  Improve  It  under  tbe  local  Improvement 
district  law,  assessing  tbe  special  benefits  to 
the  abutting  property.  It  Is  met  with  the  con- 
tract made  by  itself  previously  to  tbe  ef- 
tect  that  as  to  these  properties  It  must,  when 
Improving  the  same  by  grading  and  gravel- 
ing, pay  tbe  expense  thereof  from  tbe  gen- 
eral fund  of  the  city,  and  no  part  thereof  to 
be  assessed  against  the  property  of  these  re- 
spondents. 

The  dty  contests  tbat  claim  of  respondents 
npcm  the  grounds :  First,  that  tbe  dedication 
or  plat  was  not  recorded;  second,  that  tbe 
dty  council  bad  no  statutory  authority  to  en- 
ter Into  such  a  contract;  and,  third,  that 
the  deed  or  other  dedication  of  land  to  the 
public  for  a  roadway  containing  a  condition 
Is  void  as  to  the  condition,  tbe  grant  stand- 
ing but  the  condition  falling. 

As  to  these  contentions  It  Is  Immaterial 
that  the  dedication  or  plat  was  not  recorded. 
That  was  the  neglect  of  the  dty  Itself.  The 
dedication  was  approved  and  accepted  by  the 
dty  council  after  Its  execution,  and  tbe  dty 
council  has  always  assumed  that  It  owned 
the  land  dedicated  and  granted,  and  made 
no  attempt  to  acquire  the  same  by. eminent 
domain  proceedings  or  purchase.  Tbe  city 
council  certainly  had  statutory  authority 
to  enter  Into  a  contract  wntainlng  the  con- 
ditions relied  upon  by  respondents.  Laws 
18S9-90,  p.  183, 1  U7;  Laws  1880-80,  p.  189, 
1125. 

At  the  time  of  the  acquisition  of  these 
properltes  for  street  purposes  the  present  em- 
inent domain  statute  by  which  property 
could  be  acquired  for  street  purposes  by  cit- 
ies Ot  tbe  third  class,  and  paid  for  out  of  the 
abutting  property,  was  not  In  effect.  The  only 
statutes  tbat  were  then  in  effect  were  the 
old  general  eminent  domain  statute  (1  Hill's 
Code,  i  ^3),  and  tbe  charter  of  the  dty. 
When  this  contract  was  made  tbe  dty  was 
compelled  to  either  purchase  tbe  premises  for 
street  purposes  or  to  condemn  the  land  In 
the  manner  and  form  then  prescribed  gener- 
ally for  all  eminent  domain  appropriations, 
and  pay  tbe  consideration  out  of  tbe  general 
fund.  Instead  of  proceeding  by  eminent  do- 
main appropriation,  the  dty,  being  able  to 
agree  with  the  landowners,  acquired  the  nec- 
essary right  of  way  to  comprise  and  define 
the  street  desired  by  tbe  dty,  and  a  part  of 
the  consideration  therefor  was  tbat  the  grad- 
ing and  graveling  of  the  street  should  be 
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without  diarge  to  the  property  abutting  up- 
on tbe  portion  of  the  street  thus  acquired. 
The  city  certainly  had  power  under  its  cliar- 
ter  to  acquire  the  necessary  right  of  way  for 
streets  and  highways  by  the  purchase  there- 
of, and  to  make  all  necessary  contracts  in 
regard  thereto,  such  as  tbe  agreement  here 
Involved. 

The  contention  that  a  road  existed  across 
the  premises  of  respondents  by  prescription, 
and  tbat,  therefore,  there  was  no  considera- 
tioD  for  the  grant  by  respondents  to  the 
dty,  cannot  be  sustained.  Such  road  as  did 
exist  was  a  mere  trail,  or  a  very  narrow 
road,  and  the  dty  had  no  right  to  cut  Into 
tbe  side  bills,  where  such  existed  on  the 
premises  of  these  grantors,  which  right  It 
acquired  from  respondents,  together  with  a 
waiver  of  all  damages  for  excavating  and 
embanking,  which  would  result  from  tbe  im- 
provement of  tbe  street  upon  the  premises 
of  respondents.  It  obtained  also  a  well-de- 
fined highway,  definitely  located  and  of  a 
specific  width,  which  It  did  not  have  thereto- 
fore. 

[8]  Tbe  contention  that  a  deed  or  other 
dedication  of  land  to  the  public  for  use  as 
a  roadway  containing  a  condition  is  void  as 
to  the  condltlcn;  tbe  grant  standing,  but  the 
condition  falling.  Is  much  more  serlousi 

There  Is  a  division  of  authorities  upon  this 
question.  Volume  4,  McQulUIn,  Municipal 
Corporations;  |  1645,  to  the  effect  that  "a 
condition  In  a  deed  of  dedication  of  land  for 
streets  that  the  abutting  lots  shaU  be  free 
from  assessments  for  Improvements  of  the 
streets  Is  void,"  and  Elliott  on  Boads  and 
Streete  (3d  Ed.)  vol.  I,  I  163,  to  tbe  effect 
that  "a  condltloa  in  a  deed  of  land  sold  a 
dty  for  a  street,  providing  that,  as  a  part 
of  tbe  consideration,  tbe  grantor  and  the  re- 
maining portions  of  the  lot  should  not  be 
dulled  with  any  costs  connected  with  the 
extension  or  maintenance  of  tbe  street.  Is 
void,"  are  dted  to  sustain  appellant's  posi- 
tion. Tbe  above  authorities  dted  cases  from 
Indiana,  Michigan,  Missouri,  and  Louisiana. 
A  case  from  our  own  court  (State  ex  reL 
Grlnsfelder  v.  Street  Hallway  Co.,  10  Wash. 
618,  63  Pac.  719,  41  L.  R.  A.  515,  67  Am.  8L 
Rep.  738)  Is  also  dted.  The  last  case  was 
one  where  In  platting  an  addition  to  tbe  dty, 
and  dedicating  the  streets  therein  to  tbe 
public,  the  dedicator  attempted  to  reserve 
the  right  to  operate  street  railways  lines  upon 
the  streets,  and  this  court  held  tbat  such  a 
condition  was  void,  merely  making  the  brief 
statement  that,  if  any  condition  is  annexed 
to  sudi  dedication,  the  condition  falls,  and 
the  grant  stands,  dtlng  the  authorities  above 
dted.  Althou^  we  are  still  in  accord  with 
the  case  above  dted  from  this  court,  there 
is  a  great  distinction  between  such  a  case 
and  this.  No  dedication  is  good,  under  all 
tbe  authorities,  which  attempts  to  take  from 
the  public  auUtorlties  their  full  power  and 
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control  OTer  streets.  That  la  the  principle 
npon  which  that  case  Is  based,  and  is  a 
principle  universally  observed. 

The  text  from  Elliott,  Roads  and  Streets, 
and  McQulllin,  Municipal  Corporations,  are 
based  principally  upon  decisions  from  Michi- 
gan, Ohio,  Missouri,  and  Louisiana,  the  lead- 
ing case  being  from  Ohio.  Richards  v.  Cin- 
cinnati, 31  Ohio  St  606.  It  aK>earB  that 
generally  municipalities  in  those  states  were 
required  to  provide  for  the  payment  of  the 
cost  of  Improvements  of  streets  by  assess- 
ment against  abutting  property,  and  such 
condition  in  a  dedication  was  held  to  impair 
the  power  of  the  dty  to  spread  all  the  cost 
of  improvement  over  all  the  property  abut- 
ting. 

As  a  general  rule  the  dedicator  may  impose 
reasonable  conditions  and  restrictions  in 
making  a  dedication  of  his  property.  The 
dedicator  may  impose  a  condition  that  the 
expense  of  turning  the  land  dedicated  into 
a  street  shall  be  borne  by  the  public  and  not 
by  the  abutting  property.    18  C.  J.  71. 

The  grantee  generally  gets  what  the  gran- 
tor conveys,  and  the  grantee  must  generally 
accept  the  dedication,  as  the  legal  phrase  Is, 
"secundum  formam  donl,"  or  according  to  the 
form  of  the  gift  or  grant 

In  this  case  the  dedication  was  somewhat 
more  than  a  mere  general  dedication  to  the 
public.  It  was  an  express  dedication  or 
grant  to  the  public  of  the  dty 'of  Olympla 
after  previous  negotiations  and  agreements, 
and  limiting  the  express  dedication  upon  cer- 
tain conditions,  to  wit,  that  the  improvement 
of  the  street  by  grading  and  graveling  should 
be  paid  ttom  the  general  fund  of  the  city, 
and  no  part  thereof  assessed  against  the 
abutting  property  of  the  dedicators.  The 
provision  that  such  Improvement  costs  should 
be  paid  from  the  general  tax  of  the  dty  Is, 
doubtless,  void,  for  it  impairs  the  power  of 
the  dty  to  provide  as  it  has  for  the  creatlcm 
of  a  local  Improvement  district  and  spread- 
ing the  cost  upon  the  property  abutting  even 
though  the  req;><Hident8'  property  must  be  ex- 
cepted. 

The  trial  court  found  (and  there  was  am- 
ple evidence  to  support  the  finding)  that  in 
1892  the  dty  of  Olympla  contracted  and 
agreed  with  the  owners  of  the  premises  in- 
volved herein,  by  contract  running  with  the 
land,  that  In  consideration  of  the  granting 
by  the  owners  of  the  premises  of  such  right 
of  way  for  such  avenue  the  <Aty  would  not 
assess  the  abutting  property  for  the  ex];>ense 
of  grading  and  graveling  the  street  thereon ; 
that  a  portl<m  of  such  right  of  way  was  tak- 
en at  that  time,  and  an  additional  and  con- 
siderable portion  of  the  right  of  way  was 
taken  by  the  dty  by  special  proceedings  In 
local  assessment  district  No.  263. 

A  case  which  we  consider  exactly  appli- 
cable to  the  instant  case  is  Perth  Amboy 
Tgtut  Oo.  T.  Boaid  of  Aldermen,  etc.,  76  N. 


X  Law,  291,  68  AtL  84.  In  that  case  certain 
parties  as  owners  in  fee  had  dedicated  to 
the  public  use  as  a  street  of  the  dty  of  Perth 
Amboy  a  strip  of  land  afterwards  called 
Sheridan  street.  The  deed  contained  the  con- 
dition subsequent: 

"That  said  street  shall  be  graded  and  work- 
ed 8o  as  to  form  a  convenient  approach  to  said 
bridge  and  connect  therewith  as  soon  as  it 
shall  be  completed  for  public  use,  including  the 
erection  of  a  proper  crossing  or  bridge  over 
said  Raritan  North  Shore  Railroad;  the  own- 
ers of  property  bordering  upon  said  street  to  be 
free  from  municipal  assessments  therefor  or 
for  other  street  improvements  unless  the  same 
shall  be  solidted  by  a  majority  in  interest  of 
the  said  owners." 

The  dty  council  accepted  the  dedication, 
adopted  the  street  snd  expressly  provided 
that  the  acceptance  and  adoption  were  subject 
to  all  things  stated  in  the  instrument  of  ded- 
ication. The  dty  oi>ened  the  street,  .worked 
and  graded  it  pursuant  to  the  scheme  redted 
In  the  dedication,  and  levied  the  cost  of  the 
'work  as  an  assessment  upon  the  lands  in 
direct  violation  of  the  terms  of  the  deed  ot 
dedication.    The  court.  Garrison,  J.,  said: 

"The  excuse  of  the  dty  for  levying  the  as- 
sessment in  question  in  the  face  of  the  condi- 
tion of  dedication  which  it  had  accepted  Is  that 
it  had  no  power  to  accede  to  the  condition  up- 
on which  the  land  for  Sheridan  street  was  giv- 
en by  its  owners  to  the  public.  The  daim  of 
the  dty  is  that  the  dedication  should  stand, 
but  that  the  condition  upon  which  it  was  made 
should  be  ignored.  We  cannot  take  this  view  of 
the  legal  situation.  The  condition,  so  far  as 
it  affected  Sheridan  street,  being  limited  to  a 
single  expenditure  for  a  spedfic  purpose,  was 
in  effect  the  price  the  city  was  willing  to  pay 
for  the  land.  If  the  city  had  power  to  buy  the 
land  at  such  sum,  it  had  power  to  agree  to  ex- 
pend such  sum  npon  the  land  as  the  condition 
of  its  perpetual  dedication  to  public  uses.  Aft- 
er the  expenditure  of  the  sum  thus  required 
the  public  have  no  more  standing  to  exact 
payment  from  the  abutting  owners  than  the 
owners  have  to  exact  damages  from  the  public 
for  taking  the  land.  Dill.  Mun.  Corp.  (3d.  Ed.) 
§  632,  and  cases  dted  in  the  notes. 

"The  presence  in  the  deed  of  dedication  of 
conditions  not  involved  in  the  present  contro- 
versy does  not  militate  against  the  views  that 
have  been  expressed,  and  need  not,  in  our  judg- 
ment be  further  considered  in  the  present  pro- 
ceeding." 

The  assessment  was  set  aside. 

So,  in  this  case,  the  dty  obtained  from  the 
respondents  the  ground  necessary  for  a  street 
of  the  courses,  distances,  and  width  it  de- 
sired, and  the  waiver  of  all  damages  for  ex- 
cavating and  embanking  along  the  abutting 
property,  and  agreed  that  It  would  not  as- 
sess the  property  for  grading  and  graveling 
the  street  While  the  dty  coundl  was  acting 
in  a  governmental  capadty,  it  is  true,  never- 
theless. It  was  acting  within  its  powers,  and 
cannot  be  said  to  have  acted  ultra  Tlre&. 
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We  have  decided  many  tfanes  tliat  mmilcipal- 
Itles  should  be  held  to  the  same  standards  of 
right  and  wrong  that  the  law  Imposes  npon 
Indlyidnals.  Franklin  Ooonty  y.  Qiratens,  68 
Wash.  176,  122  Fa&  999;  Collsenm  Invest- 
ment Ck).  V.  King  County,  72  Wash.  687,  131 
Pac.  245;  Ettor  v.  Tacoma,  77  Wash.  287, 
137  Pac.  820;  Mallory  v.  Olympla,  85  Wash. 
49G,  145  Pac.  627. 

Appellant  also  Insists  that  the  conrt  went 
beyond  the  limit  In  granting  the  relief  to 
respondents,  because,  "though  the  c<Mitract 
exempts  the  property  of  respondents  from 
costs  of  grading  and  graveling  assessed 
against  their  property,  that  the  present  Im- 
provement consists  in  grading,  graveling, 
draining,  constructing  any  necessary  cul- 
verts, sewers,  bridges,  and  doing  such  other 
work  as  may  be  necessary  In  connection  there- 
wlttu"  The  grading  and  graveling  Is  the  prin- 
cipal item  of  the  Improvement.  While  con- 
stractlng  that  Improvement  It  Is,  of  course, 
necessary  to  construct  drains,  culverts,  sew- 
ers, and  bridges  but  they  are  all  Incidental  to 
the  principal  Improvement. 

We  think  the  Judgment  of  the  trial  court  la 
Tlgbt,  and  It  Is  affirmed. 

PARKBR,  O.  J.,  and  BRIDGES,  MACKIN- 
TOSH, and  rULLERTON,  JJ.  concur. 


aiS  Wash.  464) 

FAOAN  et  ox.  v.  WALTERS  et  al. 
(No.  16153.) 

(Supreme  Court  of  Washington.    April  15, 
1921.) 

1.  Covenants  «=>39— Knowledge  of  defect  In 
title  does  not  prevent  grantee's,  reliance  on 
eovenants. 

Ordinarily  knowledge  on  the  part  of  a  gran- 
tee of  the  existence  of  an  incumbrance  on  the 
land  or  defect  in  the  grantor's  title  does  not 
affect  covenants  warranting  against  known  aa 
well  as  onknown  defects  and  incumbrances,  and 
the  grantee,  with  knowledge  of  a  defect  or  in- 
cumbrance, may  accept  the  deed  and  rely  on  the 
covenants  for  his  protection. 

2.  Evidence  €=>45l,  452— Parol  evidence  admls- 
slble  to  explain  latent,  but  not  patent  amblg. 
iilties  In  a  written  Instrument. 

A  latent  ambiguity  may  always  be  explained 
by  parol  evidence,  although  of  course  the  writ- 
ten instrument  cannot  be  contradicted  or  im- 
peached thereby,  but  a  patent  ambiguity  which 
remains  uncertain  after  the  court  hui  receiv- 
ed evidence  of  the  surrounding  circumstances 
and  collateral  facts  which  are  of  such  a  nature 
as  to  show  the  intention  of  the  parties  cannot 
be  explained  by  parol  evidence. 

3.  Evidence  ®=}45l— Parol  evidence  Inadmissi- 
ble to  show  that  meaningless  clause  excepted 
easement  from  warranty. 

Where  the  grantee  was  assured  that  an 
easement  for  a  right  of  way  had  expired,  and 
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'that  he  could  inclose  all  the  property,  a  sen- 
tence following  a  description  of  the  premises 
reading,  "All  that  portion  of  the  above-describ- 
ed property  lying  south  of  a  line  running  from 
a  point  which  lies  north  1  degree  8"  west  16 
feet  from  the  true  point  of  beginning  to  a  point 
east  270  feet,"  cannot  be  explained  by  parol 
evidence  so  as  to  except  the  easement  from 
the  statutory  warrant;  the  sentence,  taken 
alone,  being  meaningless. 

4.  Boundaries  ^»3(7)— Call  for  boundary  of 

another  parcel  marked  by  a  fence  controls 

call  for  distance. 

Where  a  deed  described  land  as  mnning 

90.7  feet  north,  thence  west  along  the  north 

boundary  of  land  sold  and  conveyed  by  B.  to 

G.,   the   boundary   of   that   parcel   which  was 

marked  by  a  well-defined  fence  is  a  monument 

which  controls  the  call  for  distance,  and  the 

rule  cannot  be  avoided  on  the  theory  that  the 

de8cripti<ni  did  not  call  for  such  boundary. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  Edmund  H.  Fagan  and  Mabel 
Pagan,  his  wife,  against  A.  C.  Walters  and 
others.  From  a  judgment  of  dismissal  fol- 
lowing the  granting  of  a  nonsuit  on  both 
causes  of  action,  plaintiffs  appeal.  Affirmed 
as  to  one  cause  of  action,  and  reversed  as  to 
the  other,  and  case  remanded. 

Ryan  &  Desmond,  of  Seattle,  for  appel- 
lants. 

Poe  &  Falknor  and  Judson  F.  Falknor, 
all  of  Seattle,  for  respondents. 

TOIiMAN,  J.  Appellants  as  plaintiffs 
brought  suit  on  two  causes  of  action.  At  the 
close  of  their  case  In  chief  a  nonsuit  was 
granted  on  both  causes  of  action,  followed  by 
Judgment  of  dismissal,  from  which  they  ap-. 
peal. 

The  first  cause  of  action,  as  set  forth  In  the 
complaint  and  as  supported  by  appellant's 
evidence,  is  substantially  as  follows: 

Respondents  on  the  2d  day  of  October, 
1916,  for  a  valuable  consideration,  by  a  stat- 
utory warranty  deed,  conveyed  to  appellants 
the  following  described  real  estate: 

"Beginning  at  an  initial  p4^t,  which  lies 
1,111.68  feet  south  of  and  998.7  feet  east  of  the 
northwest  comer  of  section  35,  township  24 
north,  range  4  east;  thence  north  1  degree  8" 
west  310.7  feet  to  the  true  point  of  beginning: 
thence  east  230  feet;  thence  south  1  degree  8" 
east  17.7  feet;  thence  east  500.86  feet  to  the 
meander  line  on  Lake  ,  Washington ;  thence 
northerly  along  said  meander  line  90.7  feet 
north;  thence  west  along  the  north  boundary 
of  land  told  and  conveyed  ky  W«Utam  D,  Simp- 
son and  Annie  Bimpion,  hit  toife,  to  ItabeUe 
Oibb  on  January  4,  1889,  and  recorded  in  Vol- 
ume 62  of  Deedt,  page  SOO,  to  a  point  which 
bears  north  1  degree  8"  west  of  the  true  point 
of  l>eginning;  thence  south  1  degree  8"  east  73 
feet  to  the   true  point  of  beginning;   also  all 


«s»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  K«y-Namb«r«d  Dloests  and  IndSMS 
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•hora  lands  adjobdng  aad  directly  in  front  of 
the  above-deecribed  property.  AU  that  portion 
of  the  ahove-4e»orihed  property  lying  south  of 
a  lino  mnnin;  /rom  a  point  vtMeh  lies  north  1 
dosrree  8"  west  18  feet  from  the  true  point  of 
heginninif  to  a  point  «a»t  £70  feet." 

We  have  italicized  certain  portions  of  tills 
description  in  order  to  direct  attention  to  the 
matters  in  controTersy. 

The  consideration  for  tbis  deed  was  a  trade 
or  transfer  by  appellants  of  certain  real  es- 
tate owned  by  tbem.  At  tbe  time  of  the 
transfer  Fagan  and  White  were  well  ac^ 
qnainted  and  had  enjoyed  previous  business 
relations  with  each  other,  and  each  had  con- 
fidence in  the  other.  Abstracts  were  furnish- 
ed continued  down  to  date  by  the  respective 
parties  to  the  transfer,  but  they  were  not 
examined  by  either  party;  the  trade  being 
closed  by  the  delivery  of  the  deeds  and  ab- 
stracts to  the  respective  properties  at  the 
same  time.  Prior  to  the  execution  of  the 
deed  Mr!  Fagan  had  visited  the  property, 
saw  some  evidence  that  people  had  driven 
across  a  portion  of  it  at  some  time  more  or 
less  remote,  bnt  the  ground  was  grown  up  to 
grass,  and  there  was  no  particular  evidence 
visible  of  a  right  of  way  in  actual  or  recent 
use.  The  real  estate  broker  who  negotla>ted 
the  trade  acted  for  both  parties  thereto,  and 
he  advised  Mr.  Fagan  that  there  had  been  an 
easement  over  that  portion  of  the  property 
described  by  the  last  italicized  portion  of  the 
description  quoted,  but  that  this  easement 
had  expired  or  had  been  abandoned;  and 
there  was  evidence  that  Mr.  White  told  Mr. 
Fagan  substantially  the  same  thing,  and  Mr. 
Fagan  was  advised  that  upon  acquiring  title 
he  would  have  a  right  to  inclose  and  fence 
up  the  entire  property.  After  receiving  the 
deed  and  taking  possession,  Mr.  Fagan  erect- 
ed a  fence  which  shortly  thereafter  was  torn 
down,  and  notices  were  posted  advising  him 
that  there  was  an  easement  for  a  right  of 
way  over  the  Id-foot  strip  described  as  here- 
inbefore indicated,  and  referring  to  the  vol- 
ume and  page  of  the  records  of  King  connty 
where  the  deed  reserving  the  easement  was 
recorded.  Appellants  contend  that  respond- 
ents did  not  have  an  indefeasible  estate  in 
tee  simple,  and  that  the  property  was  not 
free  from  all  Incumbrances,  and  that  by  rea- 
son of  the  covenants  In  the  deed,  as  provided 
by  statute,  the  grantors  were  bound  to  deliv- 
er an  indefeasible  title  in  fee  simple;  that 
the  easement  was  a  breach  by  reason  of 
which  appellants  are  damaged  to  the  extent 
of  $500. 

[11  It  is  conceded  by  respondents  that  an 
easement  is  an  Incumbrance,  and  the  exist- 
ence of  such  easement  ordinarily  constitutes 
such  a  breach  of  the  covenants  of  a  warranty 
deed  as  to  entitle  the  grantee  therein  to  main- 
tain an  action ;  but  it  Is  contended  that  the 
ambiguity  and  uncertainty  of  the  final  clause 
la  the  description  quoted,  together  with  the 
dicumgtances  aurroondlng  the  transaction. 


were  sufficient  to  pot  the  grantees  on  notice 
of  the  former  deeds  In  the  chain  of  ttUe 
shown  In  the  abstract  furnished  them,  which 
former  deeds,  they  contend,  explain  and  cor- 
rect the  ambiguity  and  uncertainty  and  make 
dear  the  intention  of  the  grantors  to  except 
the  easement  from  the  warranty.  It  seems 
to  be  settled,  however,  that  ordinarily  knowl- 
edge on  the  part  of  a  grantee  at  the  time  of 
the  existence  of  an  incumbrance  upon  the 
land  or  a  defect. in  the  grantor's  title  doea 
not  militate  against  the  covenants  in  the 
deed,  as  such  covenants  warrant  against 
known  as  well  as  unknown  defects  and  In- 
cumbrances, and  a  grantee  with  knowledge  of 
an  Incumbrance  may  rely  upon  the  covenants 
in  the  deed  for  his  protection.  West  Coast 
M.  &  I.  Co.  V.  West  Coast  Imp.  Co.,  25  Wash. 
627,  66  Pac.  97,  62  I*  R.  A.  763 ;  Williams  v. 
Hewitt,  57  Wash.  62,  106  Pac.  496,  135  Am, 
St.  Rep.  971;  McDonald  v.  Ward,  99  Wash. 
354.  169  Pac.  851,  L.  B.  A.  1918F,  662.  And 
indeed  tbe  weight  of  authority  seems  to  be 
to  the  effect  that — 

"It  is  a  wellHsettled  rule  that  knowledg*  by 
the  grantee  at  the  time  of  the  conveyance  of 
the  existence  of  an  incumbrance  on  the  land 
or  a  defect  in  the  grantor's  title  does  not  con- 
trol the  force  and  effect  of  the  express  cove- 
nants In  the  deed,  or  affect  the  gue&tion  at 
breach."  8  Am.  &  Xhig.  Enc.  of  Law.  (2d  BJd.) 
86. 

nie  trial  court  seems  to  have  taken  the 
View  that  the  last  clause  of  the  description 
was  meaningless  in  itself,  and  that  it  was 
appellant's  duty  to  have  submitted  the  deed 
and  abstract  to  an  attorney  for  examination, 
and  that,  if  this  had  been  done,  the  Incum- 
brance would  have  been  discovered,  and  the 
difficulty  avoided;  but,  in  view  of  the  au- 
thorities just  referred  to,  we  think  tbis  Is  im- 
material and  beside  the  question.  There 
was  no  mutual  mistake  involved.  Mr.  Fagan 
testified  that  he  did  not  know  of  the  exist- 
ence of  the  easement,  but,  even  though  be 
did,  he  was  told  that  it  cut  no  figure,  and 
that  it  had  expired,  and,  since  he  did  not 
agree  to  accept  the  title  subject  to  the  eaa»- 
ment,  he  had  a  right  to  rely  upon  the  cov- 
enants in  the  deed  to  protect  him  therefrom 
unless  the  language  used  in  the  description 
can  be  construed  as  excepting  the  easement 
from  tbe  warranty. 

[2,  S]  It  wiU  be  observed  that  tbe  last 
sentence  of  the  description  quoted  frmn  tha 
deed,  while  complete  in  itself,  is  absolutely 
meaningless: 

"All  that  portion  of  the  above-described  pr(^>- 
erty,  lying  south  of  a  line  running  from  a  point 
which  lies,  north  1  degree  8"  west  16  feet  from 
the  true  point  of  b^inning  to  a  point  east  270 
feet" 

This  is  obviously  «  redescrlption  of  a  pM^ 
tlon  of  the  property  already  described,  wbidi, 
as  It  stands.  Is  mere  surplusage,  and,  nnlrsn 
it  can  be  construed  ao  aa  to  add  thereto 
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words  wbidt  win  make  ttiat  portion  of  tbe 
property  aobject  to  tbe  easement  for  rl^t  of 
way  piurjKMea,  then  it  must  be  beld  to  be  of 
ao  tfect  In  discussing  latent  and  patent 
ambiguities  in  17  Cyc.  p.  675,  it  Is  said: 

"It  was  laid  down  as  tbe  rule  by  Lord  Bacon 
that  a  latent  ambiguity  may  be  explained  by 
extrinsic  evidehce,  but  that  a  patent  ambiguity 
may  not;  and  tbis  has  been  very  generally  ac- 
cepted by  the  courts  as  correct  But  this  gen- 
eral distinction  has  also  been  criticised,  and  it 
is  necessary  to  examine  into  the  statement 
closely  in  order  to  see  what  it  really  means  and 
how  far  it  is  a  correct  exposition  of  the 
law.    •    •    • 

"A  latent  ambiguity  arises  when  the  writing 
upon  its  face  appears  dear  and  unambiguous, 
but  there  is  some  collateral  matter  which  makes 
the  meaning  uncertain.  And  it  is  so .  well  es- 
tablished as  to  be  beyond  all  possible  dispute 
Aat  parol  or  other  extrinsic  evidence  is  always 
admissible  to  explain  a  latent  ambiguity  in  any 
written  instrument.  The  reason  given  for  the 
rule  is  that,  as  the  ambiguity  is  raised  by  ex- 
trinsic evidence,  the  same  kind  of  evidence  mtist 
be  admitted  to  remove  it. 

"(B)  LimUatiotu  of  RiiU.—lt  Is  to  be  observe 
ed,  however,  that  while  parol  evidence  may  be 
admitted  in  explanation  where  there  is  a  latent 
ambiguity,  it  can  do  no  more  than  explain  the 
doubtful  expressions  of  tbe  instrument  consist- 
ently with  the  relations  of  the  parties  and  the 
other  incidents  of  the  contract.  The  rule  that, 
where  an  ambiguity  is  created  by  parol,  it  may 
be  removed  by  parol,  was  never  intended  to 
violate  the  rule  that  a  writing  shall  not  be 
contradicted  or  explained  by  inferior  testimony. 
If,  therefore,  when  an  ambiguity  is  created  by 
parol,  the  instrument  itself  removes  the  ank- 
Ugnity,  it  cannot  be  contndled.    •    •    • 

"What  is  usually  termed  a  patent  ambiguity 
Is  such  as  exists  or  appears  on  the  face  of  the 
writing  Itself.  Tliat  portion  of  Lord  Bacon's 
rule  in  which  he  states  that  an  ambiguity  of 
tills  character  cannot  be  explained  by  parol 
has  frequently  been  repeated  by  the  courts  ss 
a  correct  exposition  of  tbe  law ;  but  it  has  also 
been  subjected  to  mnch  criticism.  Thus  it  has 
been  ssid  that  it  is  too  general,  snd  not  of 
universal  application,  at  least  where  the  word 
'ambiguity'  is  taken  in  its  broad  sense  of  doubt- 
fulness, uncertainty,  or  double  meaning.  It  is 
certainly  not  true  that  an  ambiguity  appearing 
•n  the  twee  of  a  paper,  if  that  alone  be  looked 
to,  cannot  be  explained  by  parol,  and  the  rule 
laid  down  by  Lord  Bacon  that  extrinsic  evi- 
dence ia  not  admissible  to  explain  a  patent 
ambignity  has  never  been  acted  upon  in  its 
widest  extent,  for  there  are  to  be  found  In  the 
reports  many  cases  where,  although  the  am- 
biguity was  such  ss  should  undoubtedly  be  des- 
ignated as  patoit,  if  that  term  be  taken  in  its 
broad  sense,  the  courts  have  admitted  evidence 
to  explain  it  or  to  show  the  drcumstances  sur- 
rounding the  transaction  and  the  situation  ot 
the  parties.  In  addition  to  this  there  may  be 
cases  flatly  repudiating  this  part  of  the  rule 
and  expressly  holding  that  a  patent  as  well 
as  a  latent  ambignity  may  be  explained  by  ex- 
trinaic  evidence.    *    •    • 

"The  true  rule  with  regard  to  patent  ambiga> 
ities  must  be  taken  to  be  this:  The  patent 
ambignity  which  cannot  be  explained  by  parol 
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'  evidence  is  that  wUdi  remains  uncertaio  after 
the  conrt  has  received  evidence  of  the  surround^ 
ing  drcnmstances  and  collateral  facts  which 
are  of  audi  a  nature  as  to  throw  light  upon  the 
intention  of  the  parties;  in  other  words,  and 
more  generally  speaking,  if  the  court,  after 
placing  itself  in  the  situation  ia  which  the  par- 
ties stood  at  the  time  of  executing  the  instru- 
ment, and  with  full  understanding  of  the  force 
and  import  of  the  words,  cannot  definitely  as- 
certain the  meaning  and  intention  of  the  parties 
from  the  Isnguage  of  the  instrument  thus  illus- 
trated, it  is  a  case  of  incurable  and  hopeless 
uncertainty,  and  tbe  instrument  is  bo  far  in- 
operative and  void ;  and  it  cannot  be  sustained 
or  rendered  operative  by  the  introduction  of 
evidence  which  would  necessarily  have  die  effect 
of  adding  new  terms  to  the  writing." 

With  this  rule  as  thus  stated  we  are  In 
full  accord,  and,  applying  It  to  the  facts  In 
the  case  at  bar.  It  becomes  at  once  apparent 
that,  if  tbe  language  quoted  b^  anything 
more  than  mere  surplusage  and  can  be  con- 
sidered ambiguous  at  uU,  then  this  ambi- 
guity Is  of  that  character  referred  to  in  the 
text  last  above  quoted,  where  the  court,  after 
placing  Itself  in  tbe  situation  in  which  tbe 
parties  stood  at  the  time  the  deed  was  ex- 
ecuted, and  with  full  understanding  of  tbe 
force  and  Import  of  tbe  words  used,  cannot 
definitely  determine  the  meaning  and  Inten- 
tion of  tbe  parties  from  tbe  language  of  tbe 
instrument  thus  illustrated.  To  apply  tbe 
rule  still  more  directly,  appellant's  testimony 
Is  to  the  effect  that  the  broker  who  nego- 
tiated tbe  transfer  told  him  that  there  had 
been  an  easement,  but  that  it  had  expired, 
that  respondent  White  told  him  that  there 
bad  been  an  easement,  but  that  it  now  cut  no 
figure,  and  bad  expired,  and  that  he  was  free 
to  fence  up  the  property  and  disregard  the 
matter  entirely.  Under  these  drcnmstances 
and  with  these  facta  before  It,  how  can  tbe 
court  determine  that  it  was  tbe  Intention  ot 
the  respondent  that  anything  should  be  add- 
ed to  the  sentence  quoted,  or,  If  they  did  in- 
tend that  something  should  be  added,  what 
that  addition  should  be?  In  view  of  the  tes- 
timony to  tbe  effect  that  there  bad  been  an 
easement  and  that  It  had  expired,  would  It 
not  be  as  logical  for  the  court  to  determine 
that  tbe  parties  Intended  to  add  words  stat- 
ing that  the  easement  theretofore  existing 
bad  expired,  as  that  they  intended  to  add  tbe 
words  to  the  effect  that  tbe  grantee  should 
accept  the  title  to  that  portion  of  tbe  prop- 
erty subject  to  the  easement?  There  Is  no 
doubt  here  as  to  the  true  sense  and  meaning 
of  tbe  words  employed,  because  the  words 
employed  are  absolutely  meaningless,  and, 
being  meaningless,  to  attempt  to  give  them  a 
meaning  by  extrinsic  evidence  would  be  to 
violate  the  true  rule  as  we  see  It,  and  to  lay 
down  a  rule  so  broad  as  to  permit  the  altera- 
tion of  tbe  terms  of  any,  written  Instrument 
by  parol  evidence  In  tbe  absence  of  convinc- 
ing proof  of  mutual  mistake;    a  doctilns 
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whlcb  wonid  be  vldoua  in  its  results  and 
which  cannot  be  recognized. 

We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  sustaining  the  motion  for  non- 
suit on  the  first  canse  of  action. 

[4]  The  second  cause  of  action  is  based  up- 
on that  portion  of  the  description  giving  the 
second  and  third  calls,  namely: 

"Thence  northerly  along  said  meander  Une 
90.7  feet  nortu;  thence  west  along  the  north 
boundary  of  land  sold  and  conveyed  by  William 
D.  Simpson  and  Annie  Simpson,  his  wife,  to 
Isabelle  Gibb  on  January  4,  1888,  and  record- 
ed in  Volume  62  of  Deeds,  page  300,  to  a  point 
which  bears  north  1  degree  8"  west  of  the  true 
point  of  beginning." 

Appellants  allege,  and  offer  evidence  to 
prove,  that  they  were  denied  possession  of, 
and  excluded  from,  a  rectangular  tract  of 
land  along  the  entire  north  side  of  the  prop- 
erty from  east  to  west  varying  In  width  from 
14.78  feet  on  the  west  line  to  22.54  feet  on  the 
east  line,  which  was  held  and  claimed  by  the 
owner  of  the  tract  adjoining  on  the  north, 
and  Indosed  by  the  fence  of  such  owner,  and 
dalm  damages  in  the  sum  of  $1,500  by  rea- 
son thereof.  Appellants  concede  the  exist- 
ence of  the  rule  that  monuments  control  calls 
for  courses  and  distances.  They  also  appear 
to  concede  that  the  call  for  the  boundary  of 
an  adjoining  tract,  or  the  bounaary  as  con- 
tained In  another  deed,  is,  In  fact,  a  monu- 
ment, but  deny  the  application  of  such  rule 
to  this  case,  for  the  reason,  as  they  claim, 
that  the  calls  "thence  west  along  the  north 
boundary  of  the  land  conveyed  by  William  D. 
Simpson,"  etc..  Is  not  locative  ot  the  north 
boundary;  that  the  word  "along"  does  not 
mean  "to",  or  "up  to",  or  "coextensive  with," 
and  that  the  language  of  the  deed  "thence 
northerly  along  said  meander  line  90.7  feet 
north"  fixes  a  definite  point  which  is  control- 
ling notwithstanding  the  reference  to  the 
boundary  fixed  by  the  Simpson  deed.  But 
we  cannot  think  these  contentions  well  found- 
ed. A  reading  of  the  description  contained 
in  the  deed  fairly  and  clearly  fixes  the  north 
boundary  of  the  tract  conveyed  as  the  north 
boundary  of  the  land  sold  and  conveyed  by 
William  D.  Simpson,  and  the  Simpson  bound- 
ary thus  becomes  a  monument  which  controls 
the  distance,  and  the  distance  90.7  feet  must 
give  way  to  such  monument  Authorities  are 
numerous  which  hold  that,  where  the  call  for 
a  boundary  in  another  deed  or  for  the  bound- 
ary of  another  tract  Is  expressed  as  "by  such 
a  line"  or  "by  the  north  line  of  such  a  tract," 
the  line  or  boundary  referred  to  is  locative 
and  fixes  the  boundary  definitely,  and  is  a 
monument.  Cunningham  v.  Curtis,  57  N.  H. 
167 ;  Jackson  v.  Hathaway,  15  Johns.  (N.  X.) 
447,  8  Am.  Dec.  263;  Howard  v.  IngersolU 
13  How.  381, 14  L.  Ed.  189;  Church  v.  Meek, 
er,  84  Conn.  421.  As  further  illustrating  this 
point,  see,  also,  Xarrow  I^and  Co.  v.  Boss,  79 , 


Wash.  101,  139  Pac.  876;  Oreer  ▼.  Squire,  9 
Wash.  359,  37  Pac.  645;  Davles  v,  Wl<*- 
strom,  66  Wash.  164,  105  Pac.  454,  134  Am. 
St.  Rep.  1100;  Campbell  v.  Seattle,  59  Wash. 
612,  110  Pac.  546;  Thayer  v.  Sp<*ane  Coun- 
ty, 36  Wash.  63,  78  Pac.  200;  Inmon  v.  Pear- 
son, 47  Wash.  402,  92  Pac.  279;  Olson  t. 
Seattle,  30  Wash.  687,  71  Paa  201. 

The  north  boundary  of  the  land  sold  and 
conveyed  by  William  D. .  Simpson  was,  as 
fairly  appears  from  the  testimony,  marked  by 
a  fence,  which  had  been  standing  for  many 
years,  and  which  was  accepted  by  the  abut- 
ting property  owners  and  the  residents  of 
the  vicinity  generally  as  marking  the  north 
Une  of  the  Glbbs  or  Simpson  tract  referred  to 
In  the  deed  to  appellants.  The  photographs 
offered  show  that  tbe  fence  was  a  substan- 
tial one.  In  a  fair  state  of  preservation  and 
repair;  and  the  evidence  indicates  that  it 
marked,  substantially,  tbe  true  boundary  and 
gave  notice  to  appellants  at  and  before  the 
time  of  the  transfer  from  which  they  could 
readily  have  determined  the  exact  area  of  the 
tract  which  they  considered  purchasing. 

We  conclude,  therefore,  that  the  granting 
of  the  nonsuit  to  the  second  cause  of  action 
was  not  error. 

The  judgment  will  be  reversed  as  to  tbe 
first  cause  of  action,  and  afBrmed  as  to  the 
second  cause  of  action,  and  the  cause  re- 
manded for  further  proceedings  not  Incon- 
sistent herewith. 

PARKER,  C.  J.,  and  MAIN  and  MOUNT. 
JJ_  concur. 


PERCY  V.  MILLER  et  aL 


(116  Wash.  440) 
(No.   16243.) 


(Supreme  Court  of  Washington.    April  16, 
1921.) 

1.  WHnesses  (8=>I78(4)— Administrator  fiald 
not  to  have  waived  rule  of  statute  providing 
that  party  In  Interest  cannot  testify  concern- 
ing transaction  with  deceased  person. 

The  mere  fact  that  a  witness  was  exam- 
ined in  a  proceeding  instituted  by  administra- 
tor under  Probate  Code,  |S  101,  102,  being 
required  to  appear  before  the  probate  court 
and  answer  such  questions  as  might  be  pro- 
pounded, and  answering  fully  all  such  questions 
as  were  put  at  such  hearing,  did  not  operate  as 
a  waiver  of  the  rule  of  Rem.  Code,  {  1211, 
which  provides  that  a  party  in  interest  or  to  the 
record  shall  not  be  permitted  to  testify  concern- 
ing a  transaction  had  with  a  deceased  person, 
where  administrator  did  not  offer  in  evidence 
the  answers  given  by  the  witness  to  the  quea- 
tions  asked  of  her  at  the  probate  bearing. 

2.  Executors  and  administrators  9=359— EvI. 
dence  of  possession  and  control  of  property 
by  decedent  held  admissible  In  aoitlon  by  Ml- 
fflinlstrator  for  its  recovery. 

In  an  action  by  administrator  to  recover 
property  for  tbe  estate  which  defendants  claim 
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SB  a  gift  from  the  decedent  dnriog  U*  lifetime, 
court  properly  allowed  administrator  to  testify, 
over  objection,  that  'decedent,  his  father,  had 
a  short  time  prior  to  his  death  shown  him  some 
of  the  personal  property  of  which  recoTery  was 
■onght,  and  that  the  same  was  then  in  deced- 
ent's possession;  possession  and  control  of 
property  being  some  eyidence  of  ownership. 

3.  Appeal  and  error  «=3|052(8)— Admission  of 
evidence  held  harmless,  In  view  of  other  auffl- 
olMt  evidence. 

In  an  action  by  an  administrator  to  recover 
I>erBonal  property  for  the  estate  of  decedent, 
his  father,  claimed  by  defendants  aa  a  gift,  if 
it  was  error  to  permit  administrator  to  testify 
aa  to  declarations  of  ownership  made  by  the 
decedent,  it  was  not  reversible,  where,  disre- 
garding sudi  testimoiiy,  there  still  remained  in 
the  record  sufficient  evidence  to  sustain  the 
conclusion  of  the  trial  court  of  the  ownership 
of  such  property  by  the  decedent  at  the  time 
of  his  death. 

4.  ExMwtor*  and  admlnlstrxtor*  «=9456(l)— 
"Damages"  recoverable  from  party  alienating 
property  of  decedent  do  not  Include  attorneys' 
fees  In  action  to  recover  same. 

The  damages  referred  to  in  Probate  Code,  | 
101,  providing  for  recovery  of  damages  occa- 
sioned by  embezzlement  or  alienation  of  prop- 
erty of  a  decedent  before  granting  of  letters 
testamentary  or  of  administration,  are  damages 
occurring  prior  to  the  commencement  of  an  ac- 
tion by  an  administrator  or  executor  to  recover 
such  property,  and  not  the  costs  and  disburse- 
ments incurred  in  the  action,  and  no  recovery 
of  attorneys'  fees  can  be  had  under  such  stat- 
ute; such  fees  being  fixed  by  the  statute  relat- 
ing to  costs  and  diabursements. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sedes,  Damage 
— Damages.] 

Department  1. 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Arthur  Percy,  as  administrator 
\«rlth  the  will  annexed  of  the  estate  of  War- 
ren E.  Percy,  deceased,  against  Emma  MlUer 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Reversed  and  remanded, 
-with  Instructions  to  enter  judgment  for  de- 
fendants. 

Blackburn  &  Glelens,  of  Tacoma,  for  ap- 
pellants. 

Bex  S.  Boudebusb,  of  Tacoma,  for  re- 
spondent 

FULLERTON,  J.  Warren  B.  Percy  died 
testate  In  Pierce  county  on  April  8, 1919.  He 
left  as  heirs  at  law  a  son  and  three  daugh- 
ters, all  of  whom  were  named  as  devisees  of 
bis  MrilL  For  some  five  years  preceding  his 
deatb  tbe  deceased  made  Us  home  with  his 
daughter,  Emma  Miller,  and  died  at  her 
borne.  A  short  time  after  his  death,  the 
daughter  Emma  MlUer  produced  the  will 
from  her  father's  effects.    In  the  will,  one 


A.  0.  Miller,  husband  of  Bmma  Ifiller,  was 
named  as  executor.  The  will  was  read  at  a 
meeting  of  the  devisees,  at  which  the  execu- 
tor named  therein  was  present.  At  this  time 
the  executor  named  declined  to  act  as  admin- 
istrator, and  the  daughters  asserted  that  the 
decedent  left  no  property  on  which  the  will 
could  act,  and  that  its  probate  would  be  only 
an  idle  ceremony. 

Some  few  months  thereafter,  the  son, 
claiming  to  have  discovered  property  left  by 
his  father  in  the  possession  of  certain  of  his 
sisters,  petitioned  the  court  for  his  own  ap- 
pointment as  administrator  with  the  will  an- 
nexed. This  petition  the  court,  after  notice 
and  hearing,  granted. 

After  his  appointment  as  such,  thO'  admin- 
istrator instituted  proceedings  under  sections 
101  and  102  of  the  Probate  Code  (Laws  of 
1917,  a  156)  against  his  sisters  and  their 
husbands,  requiring  them  to  appear  before 
the  probate  court  and  answer  such  questions 
as  might  be  propounded  to  them  touching 
the  property  of  which  the  decedent  died  seis- 
ed. They  appeared  in  aqswer  to  the  citation 
served  on  them,  and.  In  so  far  as  this  record 
discloses,  answered  fully  all  sudi.  questions 
as  were  put  to  them  at  the  hearing. 

Thereafter  the  administrator,  with  leave 
of  court,  brought  the  present  action  against 
the  parties  last  mentioned,  averring  that  his 
father  had  died  seized  of  personal  property, 
consisting  of  cash.  United  States  government 
bonds,  and  notes  or  drafts,  of  the  value  of 
$2,515 ;  that  such  property  was  held  by  Bm- 
ma Miller,  either  for  herself,  or  for  herself 
and  the  other  defendants  named;  and  that 
she  had  refused  to  turn  the  same  over  to  the 
administrator  on  his  demand  therefor.  He 
also  alleged  that  the  refusal  of  Emma  Miller 
to  turn  over  the  property  belonging  to  the 
estate  on  his  demand  had  made  It  necessary 
to  Institute  the  action  to  recover  the  prop- 
erty, and  necessary  to  employ  counsel  for 
that  purpose,  and  that  the  reasonable  value 
of  the  legal  services  which  were  and  would 
be  rendered  In  the  action  was  $500,  which 
the  estate  became  liable  to  pay  and  In  conse- 
quence was  damaged  In  that  sum.  The  pray- 
er of  the  con4>lalnt  is  for  a  recovery  of  the 
property  and  for  damages  In  the  sum  of  $500. 

Issue  was  taken  on  the  complaint,  and  a 
trial  had  before  the  court  sitting  without  a 
jury,  which  resulted  in  a  judgment  for  the 
administrator  in  accordance  with  the  prayer 
of  his  complaint 

The  appellants  first  assign  that  the  court 
erred  in  rejecting  certain  testimony.  Mrs. 
Miller  was  called  to  the  witness  stand,  and 
through  her  the  appellants  sought  to  show 
that  the  deceased  had  prior  to  his  death  giv- 
en her  the  property  in  question.  This  evi- 
dence the  trial  court  rejected.  They  then  of- 
fered the  record  of  the  laquisltory  proceed- 
ing, and  with  it  the  testimony  of  the  several 
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wltnesMfl  testifying  In  tbe  proceeding    This 
evidence  the  court  bIbo  rejected. 

[1]  The  appellanta,  while  conceding  tliat 
the  evidence  would  otherwise  have  been 
within  the  mle  of  the  statute  (section  1211, 
Rem.),  which  provides  that  a  party  in  Inter- 
est or  to  the  record  shall  not  be  permitted  to 
testify  concerning  a  transaction  had  with  a 
deceased  person  where  the  other  party  sues 
or  defends  as  executor,  administrator,  or  le- 
gal representative  of  such  person,  contend 
that  the  mle  is  without  application  here,  be- 
cause the  administrator  waived  the  provlsiwis 
of  the  statute  by  reason  of  the  proceedings 
instituted  by  him  before  the  court  sitting  in 
probate.  But  we  think  the  ruling  of  the 
court  was  without  error.  Undoubtedly,  had 
the  administrator  offered  in  evidence  the 
answers  given  by  the  witness  to  the  question!* 
asked  of  her  at  the  probate  hearing,  she 
would  have  been  privileged  to  have  testified 
to  any  fact  to  which  the  questions  and  an- 
swers referred,  and  iKwslbly  to  the  entire 
transaction;  but  we  are  dear  that  the  mere 
fact  that  the  witness  was  so  examined  did 
not  operate  as  a  waiver  of  the  rule  of  the 
statute  in  .any  subsequent  proceeding  which 
the  administrator  might  institute  against  her. 
Ndr  do  we  read  the  cases  as  so  holding,  which 
are  cited  and  relied  upon  by  the  appellants. 
Of  the  cases  cited.  Cole  ▼.  Sweet,  187  N.  Y. 
488,  80  N.  B.  355,  is  typicaL  In  that  case 
the  defendant  was  compiled,  upon  a  citation 
issued  out  of  a  surrogate  court  of  New  York, 
to  answer  questions  concerning  various  trans- 
actions she  had  bad  with  the  testatrix.  In  a 
subsequent  suit  which  followed  certain  of  her 
answers  were  read  In  evidence  by  the  plain- 
tiff. Afterwards  she  was  called  as  a  witness 
in  her  own  behalf  and  Interrogated  concern- 
ing her  answers,  when  an  objection  was  made 
on  the  ground  that  the  statute  prohibited  her 
from  testifying.  The  trial  court  overruled 
the  objection,  and  the  holding  was  sustained 
by  the  Court  of  Api>eals.  We  do  not  under- 
stand from  the  opinion,  however,  that  it  was 
so  held  because  the  witness  had  been  ex- 
amined In  the  surrogate  court,  but  that  ft 
was  so  held  because  the  plaintiff  had  intro- 
duced the  surrogate  proceedings  In  the  paid- 
Ing  trial  as  a  part  of  his  evidence.  This,  we 
think.  Is  made  dear  by  the  discussion  of  the 
court,  where  this  language  is  used: 

"The  point  wonld  not  be  open  to  discussion  if 
the  defendant  had  been  sworn  in  this  action  in 
behalf  of  the  plaintiff;  but  there  is  no  substan- 
tial difference  between  such  a  situation  and 
the  one  before  us,  where  the  testimony  of  the 
defendant  taken  in  another  proceeding  at  the 
instance  of  the  real  plaintiff  herein  was  read  in 
•vldencs  in  extenao.  Equality  cannot  be  pre- 
served, nor  unfair  advantage  prevented,  if  a 
party  is  allowed  to  do  indirectly  tbat  which  he 
•  could  not  do  directly.  We  think,  as  was  said 
by  the  learned  Appellate  Division,  'that  the 
plaintiff,  under  the  circumstances  presented 
here,  by  reading  the  defendant's  testimony  givr 
«B  la  the  Surrogate's  Court  in  evidence  as  a 


part  of  his  cas«  on  tUs  trial,  is  bt  no  Afferent 
position  than  if  he  had  called  the  defendant  to 
the  stand  as  his  witness  and  elicited  from  her 
the  same  testimony  which  she  had  given  in  the 
surrogate's  court.  He  evident  purpose  in  not 
calling  her  was  to  prevent  her  from  giving  on 
cross-examination  the  testimony  now  objected 
to  by  the  plaintiff.  •  •  •  The  plaintiff,  by 
the  course  adopted  in  getting  her  testimony, 
has  *  •  •  dearly  opened  the  door  to  the 
defendant  to  tell  the  whole  of  any  transaction 
about  which  she  had  been  partially  examined, 
and  should  be  held  to  have  waived  the  right  to 
invoke  the  aid  of  section  829  to  prevent  her 
from  so  doing.'" 

On  the  other  hand.  In  Maldaner  v.  Smith, 
102  Wis.  80,  78  N.  W.  140,  it  was  held  that 
the  Incompetency  of  a  party  to  testify  cm- 
cemlng  a  transaction  between  himself  and  a 
deceased  person  was  not  removed  by  the  fact 
that  the  adverse  party  had  caused  him  to  be 
examined  about  the  transaction  In  another 
proceeding;  the  court  saying: 

"The  mere  fact  that  Smith  was  examined 
otherwise  than  as  a  witness,  so  long  as  plain- 
tiff  did  not  offer  such  examination  in  evidence, 
did  not  open  the  door  for  Smith  to  testify  on 
the  trial.  The  foundation  for  the  examination 
of  a  party  as  to  transactions  with  a  deceased 
agent  must  be  laid  by  the  opposite  party. 
Here  the  trial  court  reversed  the  rule  of  tha 
statute,  overlooking,  obviously,  the  elementary 
principle  that  a  deposition  or  examination  taken 
out  of  court  does  not  become  evidence  for  a 
party  taking  it,  or  any  party  to  the  canse,  till 
offered  and  received  as  evidence,  and  that  it 
is  then  evidence  only  for  the  party  who  offers 
it.  In  all  cases  where  a  party  offers  in  evi- 
dence a  deposition  taken  by  the  opposite  party, 
he  makes  it 'his  own  evidence;  the  latter  can 
then  object  to  his  own  Interrogatories  therein, 
the  same  as  if  propounded  by  the  former,  and 
can  object  to  tiie  competency  of  the  witness 
the  same  as  if  the  deposition  were  taken  for 
his  adversary.  Jones,  Bv.  {  708.  The  use  of  a 
deposition  by  one  party,  taken  by  the  other, 
gives  it  no  different  status  in  the  case  than  the 
eridence  of  a  party,  or  of  a  witness  called  into 
court  in  his  behalf,  when  called  to  the  stand 
by  his  opponent.  Hasleton  v.  Union  Bank,  82 
Wis.  34." 

So,  In  Jmee  on  Bvldenoe  (2d  Bd.)  i  7S2,  It 
Is  said: 

"Objections  to  the  competency  of  the  adverse 
party  may  be  waived  if  the  testimony  of  the 
deceased  or  Incompetent  person  which  has  been 
preserved  in  the  bill  of  exceptions  is  introduced, 
or  if  such  testimony,  taken  at  a  former  trial 
or  hearing  of  the  action,  is  presented  by  the 
representative.  If  the  whole  of  the  testimony 
so  taken  is  not  read,  the  adverse  party  may 
read  as  much  more  as  he  deems  necessary  to 
present  his  case  fairly  to  the  jury.;  and,  as  in 
the  case  of  depositions,  the  adverse  party  may 
himself  testify  as  to  transactions  with  the  de- 
ceased or  Incompetent  person  whldi  were  dealt 
with  in  the  testimony  so  introduced.  The  role 
is  that  the  eridence  must  be  competent  at  the 
time  it  is  given.  If  the  adverse  party  has  died 
or  become  incompetent  since  the  trial  began. 
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th«  other  party  la  dlBqnalified  by  theae  statutes, 
as  they  have  reference  to  the  time  of  trial, 
rather  than  to  that  at  which  the  suit  was  begun. 
So  If  th«  other  party  to  the  action  has  died  or 
become  incompetent  since  being  examined,  the 
adverse  party  is  not  competent  as  to  transac- 
tioDS  with  the  deceased  party  which  are  not 
treated  in  this  testimony.  Nor  la  the  adverse 
party  competent  to  testify  aa  to  transactions 
with  a  deceased  or  incompetent  person,  even 
if  at  a  former  trial  of  the  same  auction,  occur- 
rinc  before  his  death  or  incompetency,  the  de- 
ceased or  Incompetent  person  testified  fully  as 
to  such  transactions,  unless  this  testimony  has 
been  introduced  by  the  representative.  The 
mere  fact  that  the  repreaentatlTe  called  the  ad- 
Terse  party  at  a  former  trial  does  not  make  him 
competent  aa  to  any  such  communication  or 
transaction  at  a  new  trial  of  the  action,  onless 
the  representative  in  some  way  waives  the 
privilege  of  objecting  to  the  competency  of  the 
adverse  party  as  a  witness." 

Tbese  anthorltles  state  the  rule  as  we  tm- 
derstand  it,  and  we  hold  fiiere  was  no  error 
In  rejecting  the  testimony. 

[2,  3]  The  court  allowed  the  administrator 
to  testify,  over  objection,  that  his  father  had, 
■  riiort  time  prior  to  his  death,  shown  him 
certain  of  the  personal  proi>erty  of  whlph  re- 
covery is  sought,  and  to  testify  that  the  same 
-was  then  In  his  father's  possession.  He  was 
also  allowed  to  testify,  over  objection,  to  cer- 
tain declarations  of  ownership  then  made  by 
bis  father.  It  is  contended  that  this  testi- 
mony was  inadmissible,  but  we  are  dear  that 
It  presents  no  reversible  error.  Possession 
and  control  of  property  is  some  evidence  of 
ownership,  and  the  testimony  concerning  the 
possession  was  admisBlble  for  the  purpose  of 
sbowing  ownership  in  the  deceased.  Whether 
tlie  dedanitions  of  the  deceased  as  to  his 
o<wner8bip  were  likewise  admissible  presents 
a  more  troublesome  question.  It  la  not  neces- 
sary, however,  that  we  decide  it  Disregard- 
ing the  testimony,  there  still  remains  In  the 
record  soffldent  evidence  to  sustain  the  con- 
clusion of  the  trial  court. 

[4]  Tb«  dalm  of  right  to  recover  attorneys' 
fees  incurred  in  the  action  as  part  of  the 
damages  is  founded  on  section  101  of  the  Pro- 
bate Code.    That  section  provides: 

*^f  any  pecaon,  before  the  granting  of  letters 
testamentary  or  of  administration,  shall  em- 
besde  or  alienate  any  of  the  moneys,  goods, 
chattels,  or  effects  of  any  deceased  person,  he 
■ball  stand  chargeable,  and  be  liable  to  the 
executor  or  administrator  of  the  estate,  in  the 
▼aine  of  the  property  so  embezded  or  alien- 
ated, together  with  any  damage  oo^oned 
thereby,  to  be  recovered  for  the  benefit  of  the 
esUte." 

But  it  !•  dear  that  the  damages  referred 
to  are  damages  occurring  prior  to  the  oom- 
gnoicement  of  the  action,  not  the  costs  and 
disbursements  incurred  in  the  action  brought 
to  recover  the  property.  The  statute  relating 
to  costs  and  disbursements  in  itself  provides 


what  may  be  recovered  under  these  heads  in 
the  particular  action.  This  indudes  a  limit- 
ed attorney  fee,  and  is  all  that  can  be  re- 
covered as  attorneys'  fees,  unless  the  statute 
expressly  allows  an  additional  recovery. 

For  the  error  noted  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
struction to  enter  a  Judgment  for  the  recovery 
of  the  property,  exduding  the  item  of  dam- 
ages claimed  as  attorneys'  fees. 

PABEER,  O.  J.,  and  BRIDGES,  liAOKIN- 
TOSH,  and  BOUOOUB,  JJ,  concur. 


STATE  V.  MENINOCK. 


(US  Wash.  52S) 

(Ne.  ISM4.) 
April  2% 


(Supreme  Court  of  Washington. 
1981.) 

Indians  ^=»3 — Notwithstanding  treaty  reserva- 
tion of  right  to  flsh,  Indians  ara  snbjeot  to 
state  laws. 
Treaty  of  1859,  art.  8,  by  which  the  TaUma 
Nation  of  Indians  ceded  land  to  the  United 
States,  reserves  to  the  Indians  the  exdusive 
right  of  taking  fish  in  all  streams  running 
through  or  bordering  on  certain  reservation  and 
also  at  all  usual  and  accustomed  places  in  com- 
mon with  dtizens  of  the  territory,  yet  Indians 
fishing  within  the  ceded  territory  in  one  of  the 
"accustomed  places"  are  subject  to  prosecution, 
where  such  act  is  in  violation  of  the  state's 
laws  for  the  conservation  of  fish  and  prohibiting 
fishing  at  such  places. 

Mackintosh,  Holcomb,  and  Bridges,  JJ,,  dis- 
senting. 

En  Banc. 

Appeal  from  Superior  Court,  Benton  Coun- 
ty ;  John  Truax,  Judge. 

George  Meninodc,  Jim  Wallehey,  Al  Bam- 
hardt,  and  A.  J.  Bambardt,  were  separate 
charged  and  convicted  of  fishing  near  a  dam 
in  violation  of  the  risherles  Code,  and  from 
the  Judgments  eadi  has  appealed.  By  agree- 
ment the  cases  are  represented  together. 
Judgments  affirmed. 

Francis  A.  Garredit,  XT.  S.  Atty.,  of  Spo- 
kane, for  appellants. 

O.  W.  Hamilton,  of  Proaser,  and  Lindsay 
Ik  Thompson,  of  Olympla,  for  the  State. 

VABKER,  O.  T.  These  defendants  are 
Takima  Indians  maintaining  their  tribal 
relations  and-  living  upon  the  Yakima  In- 
dian reservation  in  this  state.  They  were 
separately  charged,  adjudged  guilty,  and 
fined  $10  each  in  the  superior  court  for  Ya^ 
ima  county  for  fishing  witliin  400  feet  be- 
low the  Prosser  dam  in  the  Yakima  river  at 
Pressor  in  that  county,  in  violation  of  eer- 
tain  provisions  of  our  Fisheries  Code;  the 
place  of  such  fishing  being  outside  the  Ya- 
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Uma  Indian  reservation,  bnt  within  the  ter- 
ritory ceded  to  the  United  States  by  the 
Indians  by  the  treaty  of  1859  between  the 
TJnlted  States  and  the  Taklma  Ifatlon  of 
Indians.  12  U.  S.  Stat  Ii.  961.  rrom  the 
Judgments  of  the  superior  court  so  rendered, 
the  defendants  have  each  appealed  to  this 
court  The  questions  here  to  be  determined 
being  the  same  in  each  case,  by  agreement 
of  counsel  they  are  all  presented  together. 
.  It  is  conceded  that  appellants  would  have 
been  rightly  convicted,  but  for  the  fact  that 
they  are  Taklma  Indians  maintaining  their 
tribal  relations  and  residing  upon  the  Yaki- 
ma Indian  reservatton.  It  is  argued  in  be- 
half of  appellants,  as  It  was  in  State  v. 
Towessnute,  89  Wash.  478,  154  Paa  805, 
tliat  they  are  immune  from  prosecution  un- 
der our  Fisheries  Code  for  fishing  in  viola- 
tion of  its  terms  at  the  place  In  question; 
because  of  the  provisions  of  the  treaty  of 
1869,  and  especially  the  provision  found  In 
article  8  thereof,  reading  as  follows; 

"The  exclusive  right  of  taking  fish  in  all  the 
streams,  where  mnning  through  or  bordering 
said  reservation,  is  farther  secured  to  said 
confederated  tribes  and  bands  of  Indians,  as 
also  the  right  of  taking  fish  at  all  usual  and  ac- 
customed places,  in  common  with  citizens  of 
the  territory.    •    •    •" 

It  la  conceded  that  the  place  in  question 
is  one  of  the  "accustomed  places"  of  fishing 
by  the  Indians,  within  the  ceded  territory. 
The  problem  here  presented  for  solution  is 
in  principle  exactly  that  which  was  pre- 
sented in  State  v.  Towessnute  and  decided 
adversely  to  the  contentions  made  in  behalf 
of  appellants  rested  upon  this  treaty  provi- 
sion ;  and  imless  we  ar«  to  override  the  de- 
cision rendered  In  that  case,  plainly  it  be- 
comes controlling  In  these  cases  and  caUs 
for  a  decision  of  this  court  affirming  the 
judgments  ol  the  superior  court  here  upon 
review.  We  are  constrained  to  adhere  to 
the  conclusion  reached  in  that  case;  to 
which  there  is  found  support,  all  but  con- 
clusive, in  the  later  decision  &[  the  Suprone 
Court  of  the  United  States  In  Kennedy  v. 
Becker,  241  U.  S.  666,  36  Sup.  Ct  705,  60  U 
Ed.  1166,  rendered  a  few  months  following 
the  rendering  of  our  decision  in  State  v. 
Towessnute.  In  Kennedy  v.  Becker,  there 
was  drawn  in  question  the  validity  of.  cer- 
tain provisions  of  the  conservation  law  of 
the  state  of  New  Yoric,  as'  against  certain 
Indians,  prohibiting  the  taldng  of  fish  from 
the  waters  of  the  state,  at  certain  times  and 
under  certain  conditions.  The  argument 
there  made  in  behalf  of  the  Indians,  as  In 
this  case,  was  that  under  a  reserved  right  in 
a  grant  of  lands  made  by  the  Indians  to 
Robert  Morris,  which  grant  was  required  to 
be,  and  was,  approved  by  the  federal  gov- 
ernment, and  became  in  substance  a  trieaty 
ceding  sovereign  power  over  the  lands,  the 
Indinna  were  not  subject  to  restriction  un- 


der the  conservation  law  of  New  York,  as 
other  persons  were.  Justice  Hughes,  speak- 
ing for  the  court,  in  holding  that  the  right 
of  fishing  reserved  in  the  Indians  under  the 
terms  of  the  grant  did  not  limit  the  state 
in  the  exercise  of  its  sovereign  power  to 
pass  laws  looking  to  the  conservation  of 
fish  and  game,  such  as  would  restrict  the 
Indians'  right  to  fish  at  the  place  in  question 
the  same  as  the  rights  of  other  people,  said: 

"The  convention  is  in  the  form  of  an  inden- 
ture by  which  (identifying  the  tract  as  being  part 
of  that  embraced  in  the  Hartford  Convention) 
these  lands  were  granted  by  the  sachems,  chiefs 
and  warriors  of  the  Seneca  Nation  to  Robert 
Morris  'bis  heirs  and  assigns  forever.'  The 
lands — ^which  were  soon  resold — thus  passed 
by  the  conveyance  into  private  ownership  and 
were  subject  to  the  jurisdiction  and  sovereign- 
ty of  the  state  of  New  York.  The  grant  con- 
tained the  following  reservation  which  is  in 
question  here:  'Also,  excepting  and  reserving 
to  them,  the  Said  parties  of  the  first  part  and 
their  heirs,  the  privilege  of  fishing  and  hunting 
on  the  said  tract  of  land  hereby  intended  to  be 
conveyed.' 

"The  right  thus  reserved  was  not  an  ezdn- 
sive  right.  Those  to  whom  the  lands  were  ced- 
ed, and  their  grantees,  and  all  persons  to  whom 
the  privilege  might  be  given,  would  be  entitled 
to  hunt  and  fish  upon  these  lands,  as  well  as 
the  Indians  of  this  tribe.  And,  with  respect  to 
this  nonexclusive  right  of  the  latter,  it  is  im- 
portant to  observe  the  exact  nature  of  the 
controversy.  It  is  not  disputed  that  these  In- 
dians reserved  the  stated  privilege  both  as 
against  their  grantees  and  all  who  might  be- 
come owners  of  the  ceded  lands.  We  assume 
that  they  retained  an  easement,  or  profit  A 
prendre,  to  the  extent  defined ;  that  is  not  ques- 
tioned. The  right  asserted  in '  this  case  is 
against  the  state  of  New  York.  It  is  a  right 
sought  to  be  maintained  in  derogation  of  the 
sovereignty  of  the  state.  It  is  not  a  daim  for 
the  vindication  of  a  right  of  private  property 
against  any  injurious  discriminetion,  for  the 
regulations  of  the  state  apply  to  all  persona 
equally.  It  is  the  denial  with  respect  to  these 
Indians,  and  the  exercise  of  the  privilege  re- 
served, of  all  state  power  of  control  or  reason- 
able regulation  as  to  lands  and  waters  other- 
wise admittedly  within  the  jurisdiction  of  the 
state. 

"It  is  not  to  be  doubted  that  the  power  to 
preserve  fish  and  game  within  its  borders  ia 
inherent  in  the  sovereignty  of  the  state  (Oeer 
V.  Connecticut,  161  U.  S.  519;  Ward  v.  Race- 
horse, 163  U.  8.  604,  607),  subject  of  covrae 
to  any  valid  exercise  of  authority  under  the 
provisions  of  the  federal  Constitution.  It  ia 
not  denied— save  as  to  the  members  of  this  tribe 
— ^that  this  inherent  power  extended  over  the 
locus  in  quo  and  to  all  persons  attempting  there 
to  hunt  or  fish,  whether  they  are  owners  of  the 
lands  or  others.  The  contention  for  the  plain- 
tiffs in  error  must,  and  does,  go  to  the  extent 
of  insisting  that  the  effect  of  the  reservation 
was  to  maintain  in  the  tribe  sovereignty  quoad 
hoc.  As  the  plaintiffs  in  error  pnt  it:  "The  land 
itself  became  thereby  subject  to  a  joint  prop- 
erty ownership  and  the  dual  sovereignty  of  tha 
two  peoples,  white  and  red,  to  fit  the  case  la- 
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tended,  howerer  infreqarat  aaeh  sitnatioii  was 
tobe.'  We  are  unable  to  take  this  view.  It  i> 
■aid  that  the  state  would  reflate-  the  whites 
and  that  the  Indian  tribe  would  repilate  its 
members,  but  if  neither  could  exercise  authority 
with  respect  to  the  other  at  the  locus  in  quo, 
either  would  be  free  to  destroy  the  subject  of 
the  power.  Such  a  duality  of  sovereignty  In- 
stead of  maintaining  in  each  the  essential  pow- 
er of  preservation  would  in  fact  deny  it  to  both. 
"It  has  frequently  been  said  that  treaties  with 
the  Indians  should  be  construed  in  the  sense  in 
which  the  Indians  understood  them.  But  it  is 
idle  to  suppose  that  there  was  any  actual  antici- 
pation at  the  time  the  treaty  was  made  of  the 
conditions  now  existing  to  which  the  legislation 
in  question  was  addressed.  Adopted  when  game 
was  plentiful — when  the  cultivation  contemplat- 
ed by  the  whites  was  not  expected  to  interfere 
with  its  abundance— it  can  hardly  be  supposed 
that  the  thought  of  the  Indians  was  concerned 
with  the  necessary  exercise  of  inherent  power 
under  modem  conditions  for  the  preservation 
of  wild  life.  But  the  existence  of  the  sover- 
eignty of  the  state  was  well  understood,  and 
this  conception  involved  all  that  was  neces- 
sarily implied  in  that  sovereignty,  whether  fully 
appreciated  or  not  We  do  not  think  that  it 
is  a  proper  construction  of  the  reservation  in 
the  conveyance  to  regard  it  as  an  attempt  ei- 
tiler  to  reserve  sovereign  prerogative  or  so  to 
divide  the  inherent  power  of  preservation  aa 
to  make  ita  competent  exercise  impossible. 
Bather  are  we  of  the  opinion  that  the  clause  is 
fully  satisfied  by  considering  it  a  reservation  of 
a  privilege  of  fishing  and  hunting  upon  the 
granted  lands  in  common  with  the  grantees,  and 
others  to  whom  the  privilege  might  be  extend- 
ed, but  subject  nevertheless  to  that  necessary 
power  of  appropriate  regulation,  as  to  all  those 
privileged,  whidi  inhered  in  the  sovereignty  of 
the  atate  over  the  lands  where  the  privilege  was 
exerdaed.  This  was  clearly  recognized  in  Unit- 
ed States  V.  Winans,  198  U.  8.  371,  384,  whera 
the  court  in  sustaining  the  fishing  rights  of  the 
Indians  on  the  Columbia  river,  under  the  pro- 
visions of  the  treaty  between  the  United  States 
and  the  Yakima  Indians,  ratified  in  1859,  said 
(referring  to  the  authority  of  the  state  of 
Washington) :  'Nor  does  it'  (that  is,  the  right 
of  'taking  fish  at  all  usual  and  accustomed  plac- 
es') 'restrain  the  state  unreasonably,  if  at  all, 
in  the  regulation  of  the  right.  It  only  fixes  in 
the  land  such  easementa  aa  enable  the  right  to 
b«  exercised.' " 

These  observations  of  the  learned  justice, 
It  seems  to  va,  leave  little  to  be  said  In  sup- 
port of  our  conclusion  reached  in  State  t. 
TTowessnute.  Counsel  for  appellants  invoke 
ttu  law  as  announced  In  the  later  decision 


of  the  Supreme  C(>nrt  of  the  United  State» 
in  Seufert  Bros.  Oo.  v.  United  States,  249 
U.  S.  1&4,  39  Sup.  Ct.  203,  63  L,  Ed.  666. 
That  case  did  not,  however,  call  for  any  in- 
quiry touching  the  exercise  of  the  sovereign 
power  of  a  state  to  pass  laws  looking  to  the 
conservation  of  fish  and  game  such  as  our 
Fisheries  Code  and  the  New  York  conserva- 
tion law.  That  decision,  like  the  decision  in 
United  States  y.  Winans,  198  U.  S.  371,  25 
Sup.  Ct  662,  49  li.  Ed.  1069,  considered  only 
a  reserved  right  as  against  the  private  own- 
ership of  the  land  in  question.  We  are  quite 
convinced  that  the  judgments  of  conviction 
rendered  against  appellants  must  be  affirm- 
ed. A  further  discussion  of  the  question 
Involved  would  be  but  to  repeat  and  elabo- 
rate upon  what  Is  said  In  State  ▼.  Towes- 
snute. 
The  Judgments  are  afSrmed. 


PUI/LEJRTON,      MAIN, 
MOUNT,  JJ.,  concur. 


TOLMAN,     and 


HOLCOMB  and  BRIDGES,  JJ.,  dissent 

MACKINTOSH,  J.  (dissenting).  No  argu- 
ment based  upon  the  theory  that  the  state 
has  a  right,  In  exercising  the  protection  of 
its  game  and  fish,  to  violate  a  solemn  treaty 
made  with  Indian  tribes,  can  receive  the 
sanction  of  my  conscience  or  my  reason.  I 
am  unalterably  of  the  opinion  that  the  deci- 
sion of  this  court  in  the  Towessnute  Case  is 
incorrect,  and  that  the  majority  opinion  in 
the  instant  case,  following  that  decision,  U 
wrong. 

I  have  no  patience  with  the  violation  of 
plain  treaty  provisions  based  In  fact  upon 
the  strength  of  the  violator  and  the  weak- 
ness of  the  violated,  but  supported  In  the- 
ory by  Ingenious  reasons  and  excuses.  Such 
conduct  Is  more  fittingly  engaged  In  by  the 
Hun  than  by  the  dvllized. 

My  inclination  would  be  to  go  more  ex- 
tensively Into  an  argument  on  this  question 
were  It  not  tor  the  fact  that  the  Legislature 
of  this  state,  In  session  in  the  present  year, 
passed  an  act  (chapter  68,  Session  Laws 
1921)  recognizing  the  Injustice  of  the  Towes- 
snute dedslon  and  seeking  to  keep  faith 
with  the  Takhna  Nation.  I  content  myself, 
therefore,  with  merely  dissenting  from  the 
majority  opinion. 
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HARDIN  V.  KLICKITAT  COUNTY  at  aL 

(No.  16326.) 

(Sopreme  Court  of  Waahinctonu    ApiO  14, 
1921.) 

Coontleo  «=>I84— Bonds  for  road  Imprevementa 

held  "liability  of  oounty." 
Though  under  Donahue  Boad  Law,  as 
•mended  by  Laws  1017,  c.  72,  only  part  of  cost 
of  road  improvements  thereunder  is  to  be  as- 
sessed to  county,  balance  to  road  district  and 
property  therein,  and  the  money  derived  from 
such  sources  for  payment  of  improvements  is 
to  be  first  paid  into  a  separate  road  improve- 
ment fund,  and,  when  payment  for  Improve- 
ment is  to  be  made  in  instaUments,  the  com- 
massioners  may  "issue  bonds  of  the  county,  pay- 
able from  said  road  Improvement  fund,"  yet, 
there  being  a  proviso  that,  if  there  be  not  suffi- 
cient money  in  said  fund  to  pay  an  installment 
of  interest  or  the  bonds  when  due,  the  same 
may  be  paid  out  of  the  general  road  and  bridge 
fund  or  the  current  expense  fund  of  the  coun- 
ty, the  bonds  for  the  portion  of  the  assessment 
to  be  paid  by  the  district  and  property  therein 
constitute  a  "liability  of  the  county." 

[B3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Liability  of  Coun- 
ty.] 

Bn  Banc. 

Appeal  from  Superior  Court,  Klickitat 
County;   William  T.  Darch,  Judge. 

Action  by  W.  F.  Hardin,  on  behalf  of  him- 
self and  all  other  taxpayers  similarly  situ- 
ated, against  Klickitat  County  and  others, 
for  injunction.  Action  dismissed,  and  plain- 
tiff appeals.  Beversed  and  remanded,  wltb 
directions. 

Brooks  &  Brooks,  of  Ooldendale,  for  appel- 
lant. 

Teal,  Minor  ft  Wlnfrea,  of  Portland.  Or., 
amid  cnrUe. 

C.  W.  Bamsey  and  B.  O,  Ward,  both  of 
Goldendale,  for  respondents. 

MAIN,  J.  This  action  was  brought  hj  a 
taxpayer  of  Klickitat  county,  on  behalf  of 
himself  and  others  similarly  situated,  to  re- 
strain the  county  commissioners  of  that 
county  from  proceeding  with  the  Improve- 
ment of  a  public  highway  under  sections 
6730-6782  of  Bemlngton's  Code,  commonly 
known  as  the  Donahue  Road  Law,  and  the 
amendment  thereto  found  In  chapter  72  of 
the  Iaws  of  1017.  The  county  commissioners 
had  granted  the  petition  for  the  improvement 
.  and  by  resolution  had  authorized  the  organ- 
ization of  an  improvement  district.  Under 
the  direction  of  the  commissioners  the  road  to 
be  improved  was  surveyed  and  an  estimate  of 
the  cost  made  in  accordance  with  the  statute. 
The  cost  of  the  improvement  was  to  be  made 
in  annual  Installments  and  bonds  were  to  be 
issued  therefor.  The  facts  are  set  out  in  the 
complaint  to  which  a  demurrer  was  interpos- 


ed and  sustained.  The  plaintUf,  not  pleading 
further,  appeals  from  the  Judgment  dismiss- 
ing  the  action.  The  controlling  question  is 
whether,  under  the  act  under  which  the  Im- 
provement is  being  made,  the  bonds  to  be 
issued  for  that  portion  of  the  assessment 
which  is  to  be  paid  by  the  road  district  and 
the  property  owners  within  the  improved  dis- 
trict constitutes  an  indebtedness  of  the  coun- 
ty. The  statute  (Rem.  Code,  {  5730)  as 
amended  in  cliapter  72  of  the  Laws  of  1917 
provides  that  for  a  highway  improvement 
thereunder  one-half  of  the  whole  estimated 
cost  thereof  shall  be  assessed  to  thie  county, 
one-fourth  to  the  road  district  In  which  im- 
provement is  located,  and  one-fourth  against 
the  property  within  the  proposed  improved 
district.  The  question  here  is  whether  the 
bonds  issued  for  that  portion  of  the  cost 
which  is  to  be  paid  by  the  district  and  the 
property  owners  are  a  liability  of  the  county.  ' 
The  act  provides  for  the  creation  of  a  sepa- 
rate fund  into  which  the  moneys  derived  from 
the  sources  to  pay  for  the  improvement  shall 
be  first  paid.  In  addition  to  this  it  la  pro- 
vided that  the  expense  to  be  borne  by  the 
county,  township  or  road  district  shall  be 
levied  and  collected  as  other  taxes.  Section 
5763  of  Bemlngton's  Code,  as  amended  by  sec- 
tion 19  of  chapter  72  of  the  Laws  of  1917, 
provides  that,  when  payment  for  the  im- 
provement is  to  be  made  in  installments,  the 
commissioners  may  "issue  bonds  of  the  coun- 
ty, payable  from  the  said  road  improvemoit 
fund,"  and  there  is  a  proviso  in  the  section 
that,  should  there  not  be  sufficient  mcmey  In 
the  improvement  fund  to  make  payment  of 
any  Installment  of  "interest,  or  the  bonds 
when  due,  said  interest  or  bonds  may  be  paid 
out  of  the  general  road  and  bridge  fund  or 
the  current  expense  fund  of  the  county."  Un- 
der the  language  of  the  proviso  last  quoted, 
if  there  be  not  sufficient  money  in  the  im- 
provement fund  to  pay  any  installment  of  In- 
terest or  principal  of  the  bonds  when  the 
same  may  be  due,  it  becomes  the  duty  of  the 
county  commissioners  to  direct  that  such  in- 
terest or  principal  be  paid  out  of  the  general 
road  or  bridge  fund  or  the  current  expense 
fund  of  the  county.  It  would  seem  that  this 
language  plainly  imposes  a  county  liability, 
and  that  the  holders  of  the  bonds  are  not  lim- 
ited to  a  fund  which  may  be  raised  from  the 
assessment  to  the  road  district  and  upon  the 
property  benefited.  There  is  no  provisicm  in 
the  law  that  the  bonds  shall  not  be  paid  oat 
of  any  other  fund  than  that  assessed  to  the 
district  or  the  property  benefited.  In  Kim- 
ball ▼.  Board  of  Commissioners  (O.  C.)  21 
Fed.  146,  the  court  had  before  it  for  construc- 
tion a  statute  of  the  state  of  Indiana  au- 
thorizing an  improvement  of  highways  by  the 
county  commissioners  and  providing  for  the 
issuing  of  bonds  therefor.  In  the  statute  tt 
was  provided  that  the  assessment  for  the 
purpose  of  paying  the  bonds  should  not  be 
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applied  to  any  otber  purpose  tlian  that  for 
vhlch  It  had  been  assessed.  The  question 
\ra8  whether  the  bonds  were  evidence  of  tne 
general  UablUty  of  the  county,  and  It  was 
there  held: 

"  •  •  •  It  cannot  be  taid  to  be  true  In  fact 
that  the  bonds  are  payable  solely  from  the  pro- 
ceeds of  the  special  assessments,  unless  an  in- 
ference to  that  effect  must  be  drawn  from  the 
requirement  that  the  assessment  be  made,  and 
that  the  money  derived  therefrom  shall  be 
applied  to  no  other  purpose.  But  this  infer- 
ence, as  it  seems  to  me,'  in  the  light  of  the 
'whole  statute,  is  neither  necessary  nor  admis- 
sible. While  the  special  fund  is  provided, 
which  may  be  used  for  no  other  purpose,  it  is 
not  declared  that  no  other  fund  may  not  be 
used  for  the  same  purpose.  The  suggestion 
made  that,  if  other  funds  be  used  to  pay  such 
bonds,  the  special  fund  when  collected  could 
not  be  used  at  all,  presents  no  difSculty.  It  is 
sufficiently  manifest  that  in  such,  case  the  spe- 
cial fund  should  be  used  to  replace  the  sum 
first  taken  from  the  general  funds.  The  letter 
of  a  single  clause  cannot  be  permitted  to  kill 
the  spirit  of  an  entire  statute.  Indeed,  this 
danse,  as  I  suppose,  adds  nothing  to  the  force 
«(  the  statute,  as  without  it  the  fund  specially 
provided  for  the  payment  of  the  bonds  must 
have  been  held  to  be  no  less  sacredly  devoted 
to  that  purpose.  The  express  declaration 
against  any  other  use  can  at  most  be  regarded 
only  as  emphasizhig  what  would  have  been  the 
role  withoot  stwh  ezpresaioii.'* 

In  United  States  v.  Ft  Scott,  99  U.  8. 152, 
2S  It.  Ed.  348,  the  court  bad  before  It  a  stat- 
tite  of  the  State  of  Kansas  which  authorized 
fbe  cities  of  the  seccHid  class  to  Improve 
streets  and  provide  for  the  payment  thereof 
by  assessments  to  be  made  upon  the  lots  or 
tracts  of  ground  extending  along  the  street 
to  be  improved.  The  statute  under  which 
the  bonds  there  In  question  were  issued  pro- 
Tided  that  for  the  payment  of  such  bonds 
•Bseasments  should  be  made  upon  the  prop- 
erty taxable  therewith.  It  was  neither  as 
stated  by  the  court,  "expressly  nor  by  neces- 
sary Implication  provided  that  the  bolder  of 
tlie  bonds  may  not  be  paid  In  some  other 
mode,  or  that  the  dty  will  not,  under  the  au- 
thwlty  derived  from  other  sections  of  the 
statute,  comply  with  its  promise  to  pay  the 
tKNDtds,  with  Interest,  at  maturity."  It  was 
held  that  the  bonds  were  a  liability  of  the 
city.  There  was  no  reservation  as  stated  by 
the  court  "as  against  the  purchasers  of  the 
bonds,  of  a  right,  under  any  circumstances, 
to  withhold  payment  at  maturity,  or  to  post- 
pone paymoit  until  the  city  should  obtain, 
by  special  assessments  upon  the  improved 
property,  the  means  with  which  to  make  pay- 
ment, or  to  withhold  payment  altogether,  if 
th6  special  assessmoits  should  prove  inade- 
quate for  payment"  Other  cases  to  the  same 
effect  are  Vickrey  t.  Sioux  City  (0.  C.)  115 
Fed.  487;  City  of  Superior  v.  Marble  Saving 
Bank,  148  Fed.  9,  78  O.  C.  A.  175.  It  is  not 
necessary  In  the  present  case  to  go  so  far  as 
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the  holding  In  any  of  the  catyes  above  dted, 
as  the  statute  here  for  consideration  express- 
ly provides  that,  if  the  interest  or  principal 
of  the  bonds  be  not  paid  when  due,  then  it 
becomes  the  duty  of  the  commissioners  to 
cause  the  same  to  be  paid  out  of  the  general 
road  or  bridge  fund,  or  the  current  expense 
fund  of  the  county.  The  case  of  Quill  v. 
City  of  Indianapolis  et  al.,  124  Ind.  2^,  2S 
N.  E.  788,  7  Ii.  R.  A.  681,  is  distinguishable. 
There  it  was  held  that  under  that  particular 
statute  being  construed  the  bondholders  were 
confined  exclusively  to  the  special  fund  pro- 
vided for  and  to  the  collection  of  assessments 
by  enforcing  the-lien  upon  the  lots  or  parcels 
of  ground  assessed  with  the  cost  of  the  im- 
provement, and  that  the  dty  was  in  ni»  way 
liable  for  the  payment  of  the  bonds  except 
out  of  the  spedal  fund  to  be  accumulated 
from  the  assessments  made  against  the  prop- 
erty benefited. 

The  Judgment  will  be  reversed,'  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  overrule  the  demurrer. 

PARKER,  C  J.,  and  MAIN,  TOLMAN, 
BRIDGES,  MACKINTOSH,  FDLIiEBTON, 
and  MITOHELLv  JJ„  concur. 


(US  Wash    466) 
STATE   V.   DALE.      (No.    16210.) 

(Supreme  Court  of  Waahlngton.    AprQ  IS, 
1821.) 

1.  Criminal  law  «=344  —  Defendant  may  be 
guilty  of  attempt  to  commit  a  misdemeanor. 

Under  Rem.  Code  1915,  {  2253,  defining 
crimes,  misdemeanors,  and  gross  misdemeanors, 
and  section  2284,  dedaring  that  an  act  done 
with  intent  to  commit  a  crime,  but  failing  to 
commit  it  i*  an  offense,  a  defendant  who  at- 
tempts to  violate  a  law  is  guilty  of  an  offense 
although  the  viplation  would  constitute  only  a 
misdemeanor. 

2.  latoxioatlng  liquors  €=3l38 — Person  may  ka 
guilty  of  an  attempt  to  unlawfully  transport 
Intoxicating  liquors. 

A  defendant  may  be  guilty  of  an  attempt 
to  transport  intoxicating  liquors  unlawfully 
without  the  permit  prescribed. 

3.  Criminal  law  ®==>I202( I)— Judgment  Of  pra* 
vious  conviction  Imports  verity. 

The  record  of  a  judgment  of  a  previous  con- 
viction imports  verity,  and  unless  it  can  be  said 
that  under  no  drcumstances  could  tiiere  be  sncll 
an  offense,  the  Judgment  must  be  accepted  as 
true. 

4.  Criminal  law  «=»I202(3)— Record  of  prs- 
vlous  conviction  held  to  show  that  It  was  for 
violation  of  liquor  laws. 

The  record  of  a  previous  conviction  M4 
to  show  that  it  was  for  a  violation  of  the  liq- 
nor  laws. 
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5.  CrinlntI  law  «3>l  172(7)— Giving  of  oorreot 
Instruction  which  was  not  applicable  held  not 
prejudicial. 

In  prosecution  for  attemptiDg  to  transport 
liquor  without  a  permit,  where  it  was  allesed 
that  defendant  had  been  convicted  for  previous 
violations  of  the  liquor  laws  including  attempt- 
ed transportation,  an  instruction  which  submit- 
ted to  tiie  jury  the  statute  applicable  to  the 
offense  of  transportation  by  common  carriers 
was  harmless,  although  abstract,  for  it  could 
in  no  way  have  prejudiced  defendant,  though 
it  might  have  prejudiced  the  state. 

6.  Criminal  law  €=> 1 163(4)— Ordinarily,  erro- 
neous Instructions  are  presumed  prejudicial. 

A*  defendant  is  entitled  to  have  his  case 
submitted  on  correct  instructions  applicable  to 
the  case,  and  ordinarily  erroneous  instructions 
are  presumed  prejudicial. 

7.  Criminal  law  <s=3 1 172(6)— Abstract  Instruc- 
tion not  reversible  error  unless  prejudicial. 

An  abstract  instruction  correctly  stating 
the  law  does  not  constitute  reversible  error  un- 
less prejudicial. 

8.  Criminal  law  <S=>I2(I2(4)' —  Additional  In- 
struction not  objectionable  as  stating  that 
previous  corrections  had  nothing  to  do  with 
defendant's  guilt  or  Innocence. 

In  a  prosecution  for  violation  of  the  liquor 
laws  where  it  was  asserted  that  defendant  had 
thrice  previously  been  convicted,  and  where  the 
court  instructed  the  jury  that  unless  they  found 
three  previous  convictions  defendant  could  not 
be  convicted,  an  additional  instruction,  given  on 
request  of  a  juror  after  retirement,  that  the 
three  former  convictions  alleged  in  the  com- 
plaint and  referred  to  In  the  instruction— if  the 
jury  find  beyond  a  reasonable  doubt  that  the 
state  had  established  all  the  essential  elements 
set  forth  in  previous  instruction — refer  only 
to  the  penalty,  etc.,  was  not  objectionable  on 
the  theory  that  the  jury  were  informed  that 
tbe  former  convictions  had  nothing  to  do  with 
defendant's  guilt  or  innocence. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County. 

Charles  Dale  was  convicted  of  violating 
the  intoxicating  liquor  laws,  the  prosecution 
being  originally  begun  in  the  Justice  court 
and  appealed  to  the  sup»lor  court,  from 
vfhhcii  judgment  of  conviction  defendant 
appeals.     Affirmed.    • 

See,  also,  110  Wash.  181, 188  Pac.  473;  192 
Pac.  921. 

W.  O.  Donovan,  of  Spokane,  for  appellant 
Joseph    B.    Lindsley    and    H.    O.    KInzel, 
both  of  Spokane,  for  the  State. 

PULLERTON,  J.  The  appelant,  Dale, 
was  convicted  of  violating  the  laws  relat- 
ing to  Intoxicating  liquors.  The  cause  origi- 
nated in  a  justice's  court  of  Spokane  county. 
The  charge  against  him,  as  contained  in  the 
complaint    filed  before  the  Justice  of    the 


peace,  omitting  certain  of  the  formal  parts, 
is  as  follows: 

"That  on  or  about  the  25th  day  of  May,  A.  D. 
1918,  in  the  county  of  Spokane,  state  of  Wash- 
ington, the  said  defendant,  Charles  Dale,  then 
and  there  being,  did  then  and  there  willfully  and 
unlawfully  carry  and  transport  intoxicating  liq- 
uor, to  wit,  whisky,  without  having  attached 
thereto  or  to  the  package  or  parcel  containing 
the  same,  a  permit  for  the  transportation  of 
intoxicating  liquor  issued  by  the  county  auditor 
of  Spokane  county.  Wash.,  or  by  the  auditor 
of  any  county  in  tbe'said  state  of  Washington, 
as  required  by  law;  that  defendant  has  hereto- 
fore been  convicted  three  times  of  violating 
chapter  2  of  the  1916  Session  Laws,  first,  by 
reason  of  his  having  been  convicted  by  his  plea 
of  guilty  on  the  29th  day  of  March,  1918,  of  the 
crime  of  having  Intoxicating  liquor  in  his  pos- 
session, with  the  intent  to  unlawfully  dispose 
of  the  same,  on  the  20th  day  of  March,  1918,  in 
and  before  O.  W,  Stocker,  an  acting  justice  of 
the  peace  in  and  for  Spokane  precinct,  Spokane 
county.  Wash.,  said  conviction  upon  said  plea 
of  guilty  thereto  having  been  taken  and  entered 
and  judgment  therein  having  been  passed  at 
and  on  the  28th  day  of  March,  1918;  second, 
by  reason  of  his  having  been  convicted  by  his 
plea  of  guilty  on  the  29th  day  of  April,  1918, 
of  the  crime  of  attempting  to  transport  in- 
toxicating liquor  without  having  a  lawful  per- 
mit attached,  on  the  5th  day  of  March,  1918, 
in  the  superior  court  of  Adams  county,  Waah., 
said  conviction,  upon  said  plea  of  guilty  ther«- 
to,  having  been  taken  and  entered  and  judg- 
ment therein  having  been  passed  at  and  on  the 
29tb  day  of  April,  1918,  and  third,  by  reason 
of  his  having  been  convicted  by  his  plea  of 
guilty  on  the  29th  day  of  April,  1918,  by  pos- 
session of  an  unlawful  quantity  of  intoxicating 
liquor,  on  the  5th  day  of  March,  1918,  in  the 
superior  court  of  Adams  county,  Wash.,  said 
conviction  upon  said  plea  of  guilty  thereto 
having  been  passed  at  and  on  the  29th  day  of 
April,  1918." 

From  a  Judgment  of  conviction  entered 
in  the  Justice's  court,  Dale  appealed  to  the 
superior  court  of  Spokane  county,  where  he 
was  again  convicted.  From  that  Judgment 
he  appealed  to  this  court,  where  the  Judg- 
ment was  reversed  for  errors  in  the  conrf a 
Instructions  to  the  Jury.  State  v.  Dale,  110 
Wash.  181,  188  Pac.  473.  The  present  ap- 
peal is  from  a  Judgment  of  conviction  en- 
tered by  the  superior  court  after  the  re- 
mand of  cause  by  this  court 

[1,2]  Grouping  the  assignments  of  error 
as  the  appellant  has  grouped  them,  the  first 
to  be  noticed  is  the  assignment  that  the 
court  erred  in  submitting  to  the  Jury  the 
question  whether  the  defendant  had  beax 
theretofore  thrice  convicted  under  the  stat- 
utes  relating  to  traflic  in  intoxicating  liq- 
uors. The  proofs  consisted  of  certified 
copies  of  two  certain  Judgments  rendered 
against  bim  in  the  superior  court  of  Adams 
county,  and  a  certified  copy  of  a  Judgment 
rendered    against  him    in    a  cotirt  of    the 
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Jxistlce  of  fhe  peace  of  Spokane  county. 
One  of  the  judgments  of  the  superior  court 
was  a  Judgment  finding  him  guilty  of  the 
crime  ot  "attempting  to  transport  intoxleat- 
log  liquor,"  and  It  la  contended  that  the 
statute  creates  no  sncfa  crime.  Cases  are 
dted  from  other  Jurisdictions  which  maintain 
the  principle  that  the  doctrine  of  attempt  ap- 
plies only  where  the  crime  Is  a  felony ;  where- 
as, the  offense  of  transporting  intoxicating 
liquor  without  the  requisite  permit  Is,  in  this 
state,  a  misdemeanor.  These  cases  we  shall 
not  review.  They  were  decided  under  stat- 
utes dlfTering  essentially  from  our  own,  and 
a  discussion  of  them  would  In  no  way  be  In- 
structive. 

Our  statutes  defining  crimes  (section  2253, 
Rem.  Ck)de)  read  as  follows: 

"A  crime  Is  an  act  or  omission  forbidden  by 
law  and  pnnishable  npon  conviction  by  death, 
Imprisomnent,  fine,  or  other  penal  discipline. 
Bvery  crime  which  may  be  punished  by  death 
or  by  Imprisonment  in  the  state  penitentiary 
is  a  felony.  Every  crime  punishable  by  a  fine 
of  not  more  than  two  hnndred  and  fifty  dollars, 
or  by  imprisonment  in  a  connty  jail  for  not 
more  than  ninety  days,  is  a  misdemeanor. 
Bvery  other  crime  is  a  eross  misdemeanor." 


further   provides     (sedtllon 


The    statute 
2264,  Id.): 

"An  act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  accomplish  it,  is  an 
attempt  to  commit  that  crime;  and  every 
person  who  attempts  to  commit  a  crime,  un- 
less otherwise  prescribed  by  statute,  shall  be 
pnnlshed  as  follows.    • .  •    •  " 

[3]  It  Is  manifest  that  the  framers  of  the 
statute,  in  the  first  of  the  quoted  sections, 
used  the  word  "crime"  as  embracing  felon- 
ies, misdemeanors,  and  gross  misdemeanors. 
It  is  manifest  also  that  they  used  the  same 
word  In  the  second  of  the  dted  sections  In 
tbe  same  sense,  so  that  if  there  can  be  such 
a  thing  as  attempting  to  transport  intoxi- 
cating liquors  without  a  permit,  a  person 
gaOty,  of  the  attempt  may  be  convicted 
tbereof.  But  it  is  said  there  can  be  no  at- 
tempt to  transport  such  liquors  -  without 
actually  transporting  them.  With  this  we 
cannot  agree.  It  would  seem  that  there 
could  be  many  Instances  where  there  was 
an  attempt  to  transport  without  actual  trans- 
portation. A  single  illustration  will  be  suf- 
fldoit  Let  us  suppose  that  a  perscxi  has 
tntozlcatlng  liquor  in  his  ix>ssession  and 
control;  that  it  is  of  such  quantity  and 
bnlk  that  he  cannot  transport  It  with  its 
containers  by  ms  own  efforts;  that  be  em- 
ploys others  with  proper  appliances  and 
conveyances  to  assist  him,  and  they  are  In- 
tercepted while  preparing  for  Its  trans- 
portation, but  before  any  actual  movement 
of  the  liquor  takes  place.  Could  It  be  said 
that  there  Is  not  in  such  a  case  an  attempt 
to  transport  the  liquor?  It  seems  to  us 
otlierwlsa    And  this  is  as  tar  as  we  are 


permitted  to  inquire.  The  Judgment  Itself 
imports  verity,  and  unless  it  can  be  said 
that  under  no  circumstances  or  conditions 
could  there  be  such  an  offense,  can  it  be 
said  that  the  Judgment  is  void  or  is  other- 
wise without  support 

[4]  The  proof  of  the  conviction  In  the 
Justice's  court  is  a  certified  copy  of  the  Jus- 
tice's docket  relating  to  the  cause.  It  to 
contended  that  it  does  not  show  the  crime 
for  wliich  the  defendant  was  convicted. 
The  record  recites  the  defendant  was 
charged  with  having  "committed  the  offense 
of  violation  of  the  liquor  laws,  viz.,  having 
in  his  possession  with  the  Intent  to  nnlaw- 
fally  dispose  of  the  same,"  and  further 
shows  that  when  he  was  put. upon  trial  for 
the  offense  he  pleaded  guilty  thereto;  that 
a  witness  was  then  sworn,  and  that  upon 
the  plea  of  guilty  and  upon  the  evidence  he 
was  adjudged  guilty  and  sentenced  to  pay 
a  fine  and  to  confinement  in  the  county  Jail 
for  a  stated  number  of  days.  We  think  this 
sufficiently  shows  that  the  offense  for  whldt( 
the  defendant  was  there  convicted  was  an 
offense  against  the  acts  relating  to.  traffic 
In  intoxicating  liquors.  It  remained  to  be 
shown,  of  course,  that  the  defendant  there- 
in named  was  the  person  on  trial  in  the 
present  action,  but  no  question  is  made  as 
to  the  sufficiency  of  proofs  as  to  this  fact. 

[t]  Critidsm  is  made  of  the  instructions 
given  by  the  court  to  the  Jury.  In  the 
main  these  stated  tbe  Issues  and  the  law 
applicable  thereto  fully  and  fairly.  In  the 
course  of  the  instructions^  however,  the 
court  read  to  the  Jury  certain  sections  of 
the  statute  relating  to  the  transportation 
of  intoxicating  liquors  without  a  permit, 
and,  among  those  so  read,  read  the  sec- 
tion applicable  to  transportation  by  common 
carriers  and  persons  engaged  in  the  busi- 
ness of  transporting  goods,  wares,  and  mer- 
chandise for  hire.  This  section  was  with- 
out application  to  facts  shown  by  the  evi- 
dence, and  it  Is  insisted  that  its  reading 
constituted  reversible  error.  But  it  is  diffi- 
cult to  understand  how  the  instruction  could 
in  any  manner  have  been  prejudicial  to  the 
appellant.  There  was  no  evidence,  nor  any 
contention  on  the  part  of  the  state,  that 
the  appellant  transported  the  liquors  as  a 
common  carrier,  and  the  Injection  of  the 
statute  in  the  Instructions  must  have  toid- 
ed  towards  the  appellant's  benefit  rather 
than  towards  his  Injury.  In  other  words, 
the  Instruction,  if  It  could  be  considered  as 
applicable  at  all,  carried  the  inference  that 
the  state.  In  order  to  establish  the  guilt  of 
the  defendant,  was  required  not  only  to 
prove  that  the  appellant  transported  the 
liquors  without  the  statutory  permit,  but 
was  also  required  to  prove  that  he  carried 
them  as  a  common  carrier  of  goods,  wares, 
or  merchandise.  This,  It  is  easy  to  see, 
might  have  prejudiced  the  case  of  the  state; 
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bat  clearly  It  conid  In  do  way  taavA  prej- 
ndlced  th«  defendant 

[I,  7]  It  la  undoubtedly  tme,  aa  the  ai>- 
pellant  argnes,  tl^t  the  general  mie  la  that 
a  defendant,  when  prosecuted  for  crime,  baa 
a  right  to  have  the  cause  submitted  to  the 
jnry  upon  correct  InstructlonB  applicable  to 
the  cause;  and  that  It  is  a  general  rule 
also  that  erroneous  Instructions  are  pre- 
sumed to  be  preJudlclaL  But  there  was 
here  no  erroneous  instruction  In  the  sense 
that  the  court  misstated  any  principle  of 
the  law.  The  most  that  can  be  claimed  is 
that  he  gave  an  abstract  Instmction  hav- 
ing no  bearing  upon  the  evidence.  Such  in- 
structions are  not  reversible  er^r  unless 
prejudicial  to  the  party  complaining.  As 
we  said  in  State  v.  ManderviUe^  87  Wash. 
36S,  79  Paa  977: 

"Where  an  error  is  made  which  violates  a 
constitutional  provision,  the  Judgment  in  a 
criminal  case  will  ordinarily  be  reversed  With- 
out a  showing  that  said  error  did  prejudice  the 
rights  of  the  defendant,  nnless  the  facts  and 
drcumstances  be  inch  that  it  affirmatively  ap- 
pears that  such  defendant  was  not,  and  coidd 
not  have  been.  Injured  thereby.  In  the  lat- 
ter case,  the  object  of  the  constitutional  inhi- 
bition is  nevertheleaa  attained,  the  result  pro- 
vided against  has  not  been  produced,  and  the 
reason  for  such  restrictioo  in  that  given  in- 
stance ceases  to  obtain.  The  object  of  con- 
ititntional  limitationg  of  the  character  involv- 
ed, as  well  as  of  all  rules  of  law  applicable  to 
cases  of  this  kind,  is  to  secure  to  a  defendant  a 
fair,  impartial  trial,  where  substantial  justice 
to  both  the  defendant  and  the  state  ahaH  be 
meted  ont,  as  nearly  as  may  be  possible.  Im- 
portant considerations  of  public  policy  require 
that  judgments  of  trial  courts,  hi  cases  such 
as  this,  should  not  be  overturned  on  account 
of  errors  which  the  record  affirmatively  shows 
to  have  been  harmleas." 

And  again: 

"Becanse  a  certain  instmction  taken  by  Itself 
is  insufficient,  defective,  or  not  properly  quali- 
fied, it  does  not  necessarily  follow  that  a  case 
dionld  be  reversed.  If  the  Instructions,  taken 
as  a  whole,  fairly  and  fully  present  the  law  ap- 
plicable to  the  matter  in  question,  in  such  a 
manner  as  to  make  it  clearly  comprehenaible 
to  the  jury,  this  is  all  that  is  required." 

See,  alaok  tbe  opinion  of  the  majority  and 
the  dlssoiting  opinion  of  the  former  ap- 
peal, UO  Wash.  181,  188  Fac.  47S. 

[•]  After    the  Jnry   had   retired    to   the 


jnry  room  at  the  doae  of  the  (xlal,  and  had 
proceeded  for  some  time  with  thMr  delib- 
erations, they  requested  further  InBtmc- 
bona.  They  were  brought  Into  court  when 
the  following  occurred; 

"Mr.  BSrby  (a  juror) :  Some  of  the  jury  are 
not  clear  as  to  what  relation  the  three  former 
convictions  had  In  this  case. 

"The  Court:  The  three  former  convictions 
alleged  in  the  complaint  and  referred  to  in  the 
instructions — if  you  find  from  the  evidence  in 
the  case  and  beyond  a  reasonable  doubt  that  the 
state  has  established  all  the  essential  elements 
set  forth  in  instruction  No.  4 — refer  only  to  the 
penalty  to  be  imposed  by  the  conrt  in  case  «f 
a  verdict  of  guilty,  and  yon  are  instructed  that 
you  have  nothing  to  do  with  the  penalty  to  be 
imposed  in  case  of  a  verdict  of  guilty,  and  that 
punishment  may  follow  from  a  conviction  is 
only  to  be  considered  by  you  in  malting  yon 
more  cautions." 

It  is  objected  that  the  Instruction  here 
given  has  the  vice  of  the  instruction  on 
which  the  cause  was  reversed  on  the  for- 
mer appeal,  namely,  that  It  tells  the  jury 
that  the  fact  of  former  conviction  ha*  noth- 
ing to  do  with  the  guilt  or  innocence  of  the 
defendant  of  the  crime  charged.  But  we 
think  it  manifest  that  It  does  not  bear  this 
Interpretation.  Instruction  numbered  4,  to 
which  the  conrt  referred,  expressly  tells  the 
jury  that  before  they  could  find  the  defend- 
ant guilty  of  the  crime  charged  in  the  com- 
plaint, they  must  find  beyond  a  reasonable 
doubt: 

"Third.  That  the  defendant  has  heretofore 
been  three  times  convicted  of  violating  the  laws 
of  this  state  in  relation  to  intoxicating  liquors 
passed  in  1915;"  and  if  they  failed  to  so  find, 
"the  defendant  would  not  be  guilty  of  the  of- 
fense charged  in  the  complaint." 

Manifestly,  the  supplemental  instruction 
In  no  way  limited  or  modified  the  instmc- 
tion earlier  given,  and  much  less  did  It,  to 
quote  from  the  appellant's  brief,  "take 
from  the  jury  the  deciding  of  the  qt^estlon 
of  whether  or  not  the  defendant  had  been 
previously  three  times  convicted,  as  charged 
in  the  complaint" 

The  judgment  Is  afllrmed. 

PABKER,  a  J.,  and  HOLOOMB,  BBnXS- 
BS,  and  MACKINTOSH,  JJ.,  eoDcur. 
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1.  Appeal  aad  error  «=»937 (2) —Relative  to 
time  to  appeal  JadgmeBt  preen  med  entered 
on  date  wbicb  It  bears. 

The  Sapreme  Conrt  to  uphold  record  ihow- 
ing  only  the  jndgment,  with  no  recitation  as 
to  time  of  enti7,  and  hence  not  ehoirinc  that  no- 
tice of  appeal  -was  filed  and  lerred  in  time  pro- 
Tided  In  Comp.  St  1920.  |  6402,  will  preenme 
that  judgment  waa  entered  on  tiie  date  which 
It  bears. 

2.  Appeal  and  error  «s362l(3),  624— Reeerd 
■Hst  be  filed  witbia  atatutory  70  days;  time 
eanaot  be  extended  by  order  made  after  ex- 
piration;   "atcteoded";    "enlarged." 

An  appeal  is  perfected  by  filing  of  the  ree- 
eid,  which  mast  be  done  within  70  days  after 
entiy  of  judgment,  as  prescribed  by  Comp.  St. 
1920,  H  MOi,  6406,  or  within  a  valid  extension 
of  each  time  nnder  the  anthority  of  the  stat- 
utes, and  time  for  filing  the  record  cannot  be 
extended  by  an  order  made  after  expiration  of 
the  70  days  to  which  appellant  is  entitled  aa 
a  matter  of  right,  the  words  "extended"  and 
"enlarged,"  aa  oaed  in  section  6404,  implying 
action  within  the  time  originally  fixed. 

[Ed.  Note.— For  o'ther  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Bnlarge; 
Extend— Bxtenaion.] 

5.  Appeal  and  arror  «s3e24— Filing  of  appllea- 
tiaa  for  extsnalOB  af  time  to  tile  rooord  bald 
not  to  axtaad  power  af  eoart 

The  mere  filing  by  appellanta  of  appUcatioa 
for  extension  of  time  for  filing  record  before 
expiration  of  the  70- day  period  fixed  by  Comp. 
St.  1920,  {  6404,  withont  snbmitting  it  to  the 
court  or  jndge,  could  not  extend  the  power  of 
tbe  conrt  under  the  statute,  which  la  only  to 
grant  an  extension  of  time  before  expiration 
of  the  70  days. 

4.  Appeal  and  error  «=>644(l)— Admission  of 
sorvice  of  speolfleatlons  of  arror  held  not  a 
waiver  of  right  to  qnestlon  filing  of  reoord. 
Statements  of  the  attorney  for  respondents 
in  his  acknowledgment  of  service  of  the  speci- 
fications of  error  that  "due  service  of  the  fore- 
going specifications  is  hereby  admitted,"  held 
not  a  waiver  of  the  right  to  question  the  time- 
liness of  the  filing  of  the  record  by  appellants. 

6.  Appeal  and  arror  «=>748(I)— Aooepting  or 
acknowledging  aervlea  of  apecifloatlons  of  er- 
ror not  waiver  of  right  to  objeot  to  aervloe. 

The  act  of  respondents'  attorney  In  merely 
accepting  or  acknowledging  service  of  the  sped- 
flcations  of  error  would  not  effect  waiver  of 
eight  to  object  to  the  tbne  and  manner  of  the 
aervice. 

Appeal  from  District  Court,  Gk)Bliea 
County ;  WilUam  C.  Mentzer,  Judge. 

Action  by  Charles  F.  Ooffee  and  another 
against  Silas  Harris  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Appeal  dismissed. 


OOFFEE  T.  HARRIS  ^9 

0»T  P.) 

Bevtsr  ft  Ronahar,  of  Tonbigboa,  and  A.  IL 
Hoonold.  of  Scottsbluff,  Neb/,  for  appellanta. 

Erie  H.  R^d,  of  Torrlngton,  and  Wrigbt, 
Motherahead  *  York,  of  Scottsbluff,  Neb.«  for 
reapoudenta. 


(No.  092.) 
May  S,  19ZL) 


KIMBALI4,  J.  This  case  la  here  on  ap- 
peal, and  the  reepcuidents  move  to  strike  the 
record  and  dismiss  the  appeal,  upon  three 
grounds. 

[1]  The  first  two  grounds  may  be  consider- 
ed together.  They  are  based  upofi  the  claim 
that  the  record  fails  to  disclose  the  data  of 
the  entry  of  the  Judgment  from  which  the 
appeal  is  taken,  and  therefore  does  not  show 
that  the  notice  of  appeal  was  served  and  fil- 
ed within  the  time  provided  by  the  statute, 
which  la  now  |  6402,  Comp.  St  Wyo.  1920. 
In  support  of  the  contention  counsel  cite 
Hahn  ▼.  Citizens'  State  Bank,  25  Wyo.  467, 
171  Pac.  889,  172  Pac  705,  and  Goodrich  v. 
Bank,  26  Wya  42,  490,  492,  174  Pac.  191,  177 
Pac.  134,  188  Pac.  86.  In  those  cases  the 
records  .did  not  contain  transcripts  of  the 
Journal  entries  of  the  Judgments  nor  any- 
thing to  show  that  they  had  ever  been  enter- 
ed. In  this  case  the  reoord  does  contain  a 
copy  of  the  Judgment  certified  by  the  clerk 
to  be  a  true  copy  thereof,  "aa  the  same  ap- 
pears of  record  in  the  District  Court  Journal 
No.  2,  at  page  72  thereon."  ISius  the  record 
shows  that  the  Judgment  was  entered.  The 
clerk's  certlflcate  does  not  state  when  It  was 
entered,  nor  is  the  copy  of  the  Judgment 
prefaced  by  any  recitation  showing  that  fact 
However,  the  Judgment  as  entered  bears 
date  June  14,  1919,  and  we  shall  presume 
that  It  was  entered  on  the  date  which  it 
bears,  especially  aa  there  is  nothing  in  the 
record  to  indicate  the  contrary.  Taking 
that  as  the  date  of  the  entry  of  the  Judg- 
ment, it  is  then  conceded  that  the  notice  of 
appeal  waa  served  and  filed  In  time,  and  that 
the  motion  cannot  be  granted  on  the  first  or 
sectmd  grounds. 

[2]  The  third  ground  of  the  motion  la  that 
the  record  for  the  appeal  waa  not  prepared 
and  filed  with  the  clerk  of  the  district  coort 
within  the  time  allowed  by  the  statute.  The 
statute  in  question,  section  4,  c.  82,  S.  L. 
1917,  now  sectliMi  6404,  Comp.  St  Wyo.  1020, 
reads  aa  fcdlows: 

'"The  appellant  ahall  be  entitied  as  a  matter 
of  right  to  seventy  days  after  the  entry  of  the 
judgment  or  order  appealed  from  within  which 
to  prepare  and  file  with  the  clerk  of  the  dis- 
trict court  a  record  for  the  appeal,  which  time 
may  be  by  the  court  or  the  judge  thereof,  ex- 
tended or  enlarged  for  cause  shown." 

The  next  succeeding  section  (section  MOBi 
provides  for  the  filing  within  the  same  time 
of  a  transcript  of  the  testimony  in  certain 
and  in  Kendrlck  v.  Healey,  26  Wyo. 


4t=>Fto  otliar  eaiM  M«  nm«  topic  and  KBT-NXTMBBB  In  all  Eer-Numbarad  DlceatB  and  IndaxM 


Digitized  by 


Google 


650 


197  PACIFIC  RBPOBTEB 


(Wya 


268,  183  Pac.  88,  It  was  held  that  the  7(May 
period  mentitoned  In  the  two  sections  Is  the 
same  period,  and  that  an  extension  of  the 
time  for  filing  the  record  for  the  appeal  \m- 
der  section  6401  Includes  an  extension  of 
time  for  filing  the  transcript  of  the  testi- 
mony under  section  6405. 

The  last  day  of  the  70-day  statutory  peri- 
od for  filing  the  record  for  the  appeal  In  this 
case  was  August  23.  On  August  21  the  ap- 
pellants filed  with  the  derk  a  written  appli- 
cation for*  extension  of  the  time  to  Septem- 
ber 7.  This  application  was  not  presented  to 
the  court  or  Judge  until  September  4,  when, 
over  the  objection  of  respondents,  the  conrt, 
after  a  hearing  upon  said  application,  ex- 
tended the  time  to  October  1.  The  record 
was  filed  September  27. 

The  Question,  therefore,  la,  whether  the 
time  for  filing  the  record  can  be  extended  by 
an  order  made  after  the  expiration  of  the 
time  to  which  the  appellant  Is  entitled  as  a 
matter  of  right  under  the  statute.  The  ap- 
pellants contend  that  the  statutory  provi- 
sions relating  to  the  time  for  filing  the  record 
are  directory  only,  and  not  mandatory;  but 
we  consider  that  that  question  was  settled  by 
the  decisions  of  this  court  In  Goodrich  t. 
Bank,  supra,  holding  that  those  provisions 
are  mandatory  and  Jurisdictional.  See,  al- 
so, Caldwell  ▼.  State,  12  Wyo.  206,  74  Pac. 
496.  The  appeal  Is  perfected  by  the  filing  of 
the  record,  and  this  must  be  done  within  the 
statutory  time,  or  within  a  valid  extension 
under  statutory  authority. 

Provisions  authorizing  extensions  of  the 
time  In  which  to  do  acts  necessary  to  pre- 
sent a  case  for  review  on  error  or  appeal  are 
common  in  the  statutes  of  the  different 
states  and  in  rules  of  courts.  By  some  of 
them  it  is  required.  In  set  terms,  that  the  ex- 
tension be  granted  within  the  time  previous- 
ly allowed,  as  Is  the  case  in  granting  exten- 
sions of  time  for  presenting  bills  of  excep- 
tions under  section  6864,  Gomp.  St. '  Wyo. 
1920,  and  for  filing  briefs  under  rule  20,  of 
this  court  (104  Pac.  XIV).  On  the  other  hand 
It  is  sometimes  made  clear,  by  positive  lan- 
guage, that  the  time  may  be  extended,  or, 
rather,  that  a  new  time  may  be  granted,  aft- 
er the  expiration  of  the  time  originally  al- 
lowed as  lUustrated  by  Minn.  G.  S.  1913,  i 
7832,  dted  in  Noonan  t.  Spear,  125  Minn. 
476,  147  N.  W.  654,  and  the  Washington 
statute  quoted  In  Bailey  v.  Drake,  12  Wash. 
99,  40  Pac.  631.  Decisions  interpreting  stat- 
utes which  thus  clearly  indicate  either  that 
the  extensi<m  must  be  granted  before,  or  that 
it  may  be  granted  after,  the  time  given  by 
law  or  rule  has  expired,  cannot  aid  in  deter- 
mining the  meaning  of  the  provisions  of  our 
statutes  now  nnder  consideration,  and  the 
same  may  be  said  of  those  cases  which  arose 
under  statutes  held  to  be  merely  directory. 

Many  of  the  laws  and  rules  of  court 
gOTemlac  appeals  authorize  extensicms  of 


time  by  language  quite  similar  to  that 
of  our  statute,  viz:    tbat  the  "time  may  be 

•  *  •  extended  or  enlarged.  •  *  •" 
And  where  such  a  provision  has  reference  to 
a  Jurisdictional  act  required  by  a  mandatory 
statute,  the  order  granting  the  extension 
must  be  made  before  the  right  to  do  the  act 
has  lapsed.  '  Hawkins  v.  Dutchess,  etc.,  Co.f 
7  Cow.  (N.  Y.)  467  (making  case) ;  Frink  ▼. 
Phelps,  5  in.  (4  Scam.)  680;  Fonda  v.  Jadc- 
son,  208  m.  118,  67  N.  E.  741  (fiUng  tran- 
script); Pardrldge  v.  Morgenthau,  157  IU> 
895,  42  N.  B.  74;  Hill  T.  Chicago,  218  IlL  178, 
76  N.  B,  766  (filing  appeal  bond);  iBtna 
Life  Ins.  Co.  T.  Koons,  26  Kan.  216;  Secur- 
ity Investment  Co.  v.  Love,  43  Kan.  157,  23 
Pac.  161 ;  Abel  v.  Blair,  8  OkL  399,  41  Pac. 
342  (serving  case-made);  Smith  v.  Fisher,  3 
Utah,  24,  6  Pac.  646  (filing  transcript); 
EUiott  V.  Whltmore,  10  Utah,  253,  87  Pac. 
463  (serving  statement  on  motion  for  new 
trial) ;  Clark  v.  Crane,  57  Cal.  629  (filing  and 
serving  notice  of  Intention  to  move  for  new 
trial);  Llndley  v.  WaUis,  2  Or.  204  (filing 
transcript);  Seeley  v.  Sabastlan,  3  Or.  563 
(serving  statement  of  facts);  Newbury  v. 
Lumber  Mfg.  Co.,  106  Iowa,  140,  76  N.  W. 
514  (filing  abstract);  Dist,  of  Col.  t.  Both,  18 
App.  D.  C.  547;  Drake  v.  Bverson,  155  Ind. 
47,  57  N.  E.  533 ;  Hemstein  v.  Depue,  23  Ky. 
Law  Eep.  1498,  65  S.  W.  805  (filing  tran- 
script); Swartz  V.  Davis,  9  Idaho,  239,  74 
Pac.  800  (bill  of  exceptions) ;  Blgler  v.  Wel- 
ker,  16  Ariz.  44,  141  Pac.  124  (filing  tran- 
script); Morford  v.  Colorado,  etc.,  Co.,  62 
Colo.  310, 162  Pac.  147  (serving  record). 

In  this  state,  prior  to  1917,  the  statute  reg- 
ulating the  time  to  prepare  bills  of  exceptions 
(J  4595  Comp.  St.  Wyo.  1910)  provided  that 
"time  may  be  given  to  reduce  the  exception 
to  writing,"  etc.,  and  it  was  held  that  any 
order  giving  or  extending  such  time  must 
be  made  while  the  right  is  stUl  existent. 
Sehlessinger  v.  Cook,  8  Wyo.  484,  58  Pac. 
757;  Jones  v.  Bowman,  10  Wyo.  47,  65  Pac 
1002.  See,  also,  cases  cited  4  a  J.  p.  282. 
note  16. 

By  section  6384,  Comp.  Stat  Wyo.  1920,  It 
is  provided  that  the  time  for  commencement 
of  proceedings  to  reverse,  vacate,  or  modify 
a  Judgment  is  limited  to  one  year,  but  that. 
In  certain  cases  the  court — 

"shall,  by  an  order  duly  entered  of  record,  give 

*  *  *  a  reasonable  extension  of  time,  not  ex- 
ceeding eighteen  months,  within  which  to  in- 
stitute such  proceeding." 

Referring  to  this  statute.  In  Fremont 
Lodge  v.  Thompson,  24  Wyo.  14,  154  Pae. 
600,  it  was  said: 

"While  the  right  exists,  the  statate  authoru«a 
the  district  court  to  extend  the  time  within 
which  it  may  be  exercised;  but  when  the  right 
is  lost  by  operation  of  law,  there  is  no  power 
vested  in  the  court  to  restore  it." 
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Hetnmlng  to  section  6404,  supra,  now  un- 
der consideration,  we  think  the  use  In  the 
statute  of  the  words  "extended  or  enlarged" 
throws  some  light  upon  the  legislative  In- 
tention. It  has  been  said  that  there  can  be 
no  eztenslrai  of  that  which  has  already 
elapsed  or  ended.  Morford  v.  CJolorado,  etc^ 
Co.,  supra.  When  the  right  Is  gone  there  is 
really  no  period  of  time  to  extend.  Dist  of 
Ck>l.  ▼,  Both,  supra ;  1  Hayne,  New  Trial  & 
Appeal,  i  145,  quoting  Clark  t.  Crane,  snpra. 
The  verb  "to  enlarge,"  when  used  in  the 
same  connection,  has  the  same  meaning 
as  "to  extend,"  and  it  has  been  so  held. 
Hawkins  v.  Dutchess,  etc,  Co.,  and  Seeley  v. 
Sabastian,  supra.  Of  course,  the  nature  of 
the  act  which  is  delayed  by  the  extension, 
and  the  general  powers  of  the  court  In  rela- 
tl<»  to  such  act,  are  important  considera- 
tions in  construing  the  statute.  Thus,  in 
Bertagnolli  v.  Bertagnolli,  23  Wyo.  228,  148 
Pac  374,  the  authority  of  the  court  under 
section  6688,  Comp.  St  Wyo.  1920,  to  extend 
the  time  for  filing  pleadings  Is  considered 
and  construed  in  connection  with  the  right 
of  the  court  to  set  aside  defaults  and  to  per- 
mit pleadings  to  be  filed  out  of  time. 

[3]  Under  the  authorities  we  must  hold 
that  the  right  to  file  the  record  for  the  ap- 
peal expired  August  23,  and  that  It  was  not 
restored  by  the  order  of  September  4.  The 
mere  filing  by  appellants  of  their  appUcatlon 
before  the  expiration  of  the  TO^ay  period, 
without  submitting  it  to  the  court  or  Judge, 
conld  not  extend  the  power  of  the  court  un- 
der the  statute.  Security  Investment  Ca  ▼. 
Love,  supra. 

[4,1]  On  September  27  the  specifications 
of  error  were  served  <m  the  attorney  for  re- 
spondents, who,  in  his  acknowledgment  of 
service,  stated  that  "due  service  of  the  fore, 
going  spedflcatlons  is  hereby  admitted." 
Appellants  contend  that  that  admission  was 
a  waiver  of  the  right  to  question  the  time- 
liness of  the  filing  of  the  record,  but  we  are 
of  the  opinion  that  it  had  no  such  effect. 
That  the  right  to  object  to  the  time  and  man- 
ner of  the  service  of  specifications  of  error 
may  be  waived  has  been  held  by  this  court 
in  McGlnnls  v.  Beatty  (Marcih  21,  1921)  196 
Pac.  311.  Merdy  accepting  or  acknowledg- 
ing service  of  the  spedflcatlons  would  not 
effect  such  a  waiver.  Orippen  v.  State,  20 
Wyo.  486,  492,  124  Pac.  764,  128  Pac.  622. 
Whether  the  admission  of  "due  service"  had 
such  effect  we  need  not  decide,  for,  if  we 
grant  that  it  did,  our  holding  upon  the  mo- 
tion to  dismiss  must  be  the  same.  While  the 
service  of  the  specifications  of  error  is  one 
of  the  acts  to  be  done  by  an  appellant,  cer- 
tainly there  is  no  reason  to  hold  that  the  do- 
tug,  or  waiver,  of  that  act,  will  excuse  the 
failure  to  perfect  the  appeal  by  a  timely  filing 
of  the  record,  of  which  said  specifications 
may  not  become  a  part  until  10  days  later. 


The  appeal  will  be  dismissed  on  the  ttiiid 
ground  of  the  motion. 
Dismissed. 

POTTER,  O.  X,  concurs. 

BLUME,  3^  did  not  sit,  the  cause  having 
been  submitted  before  he  became  a  member 
of  the  court. 


(185  Cal.  476) 

ENQEBRETSON  v.  CITY  OP  SAN  DIEGO. 
(L.  A.  6145.) 

(Supreme  Conrt  of  California.    April  2,  1021.) 

1.  Municipal  oorporatlons  «=> 1 002— Statutory 
provision  necessary  In  order  to  recover  In- 
terest on  amount  due  from  munlelpallty. 

In  order  to  recover  interest  against  a  mn- 
nidpality,  there  mnst  b«  some  statutory  pro- 
vision authorising  it. 

2.  Municipal  oorporatlons  4=3 1 002  —  Statute 
held  not  to  give  right  to  recover  Interest  as 
•gainst  municipality. 

Civ.  Code,  SS  1916,  1917,  do  not  <iv«  one 
having  a  claim  against  a  mnnicipality  a  right 
to  recover  interest;  snob  statutes  not  apply- 
ing to  the  state  or  any  of  its  subdivisions. 

3.  Municipal  corporations  «=3l002— Contraotor 
■at  entitled  to  Interest  on  claim  against  dty. 

Neither  nnder  Yrooman's  Act,  g  10,  as 
amended  by  section  S,  St.  1913,  p.  407,  nor  the 
city  charter  of  San  Diego,  was  a  contractor  on 
roadwork  entitled  to  recover-  interest  from  the 
city  in  an  action  on  a  daim  based  on  the  con- 
tract which  provided  that  the  city  should  pay 
for  on«-half  of  the  work. 

4.  Municipal  oorporatlons  «=>  1002— Approval 
of  auditor  and  treasurer  of  San  Diego  essen- 
tial to  securing  payment  of  money  from  city 
treasury  under  statute  relating  to  Intersst 
"due  on  any  settlement  of  scoount." 

Under  Charter  of  San  Diego,  article  6,  C.  2, 
I  7,  article  2,  c.  2,  i  16,  article  6,  c.  2,  1 12,  and 
article  10,  i  0,  the  approval'of  the  city  auditor 
is  not  only  essential  to  the  securing  of  a  pay- 
ment from  the  city  treasury,  but  the  auditor  is 
specially  charged  with  the  duty  of  passing  upon 
the  question  as  to  the  validity  of  any  daim 
against  the  dty,  and  is  not  bound  by  the  deter- 
mination of  the  common  council  as  to  the  valid- 
ity of  such  a  daim,  and  such  is  also  true  of  the 
treasurer,  and  it  cannot  be  said  that  money  ^oe 
from  the  titj  to  a  claimant  is  "due  on  any  set- 
tlement of  account  from  the  day  on  which  the 
balapce  is  ascertained"  within  the  meaning  of 
Civ.  Code,  {  1017,  relating  to  interest,  antU 
the  account  is  acted  upon  by  both  auditor  and 
treasurer,  even  if  such  statute  be  construed 
as  applying  to  munidpal  corporations. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  SetUement  of  Account.] 

5.  Municipal  corporations  «=» 1 015- Approval 
of  claim  by  common  council  does  not  preclude 
claimant  from  maintaining  action  upon  elalm. 

Approval  by  the  common  council  of  the 
dty  of  San  Diego  of  a  daim  against  the  dt;r 
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doea  not  prednde  th«  claimant  from  maintain* 
inc  an  action  againit  the  dty  npon  the  claim 
for  th«  amonnt  due,  wher«  the  claimant  haa 
tailed  to  aecure  payment  solely  by  reason  of 
the  nnanthorized  refusal  of  the  auditor  to  is- 
■ne  proper  warrants,  and  it  is  not  necessary 
that  he  proceed  by  mandamus  to  compel  the 
auditor  to  issue  the  warrants,  although  he  may 
BO  proceed,  in  Tlew  of  Code  Oiv.  Proe.  H  SSL, 
681a,  682. 
AngellottI,  O.  J.,  and  Sloane,  J,,  disaentlnt. 

In  Bank. 

Appeal  from  Superior  Court,  San  Diego 
Oonnty;  O.  N.  Andrews,  Judge. 

Action  by  John  Bngebretson  against  the 
Olty  of  San  Diego.  Judgment  for  defendant, 
and  plaintiff  appeals.  Rerersed,  with  direc- 
tions. 

The  following  is  the  opinion  of  Waste,  J., 
in  District  Court  of  Appeals,  First  District, 
DiylBlon  1,  rendered  June  24,  1020,  and  con- 
cnrred  In  by  Welch,  Justice  pro  tem.,  and 
Richards,  J.: 

Plaintiff  appeals  from  a  judgment  entered  in 
favor  of  the  defendant,  after  demurrer  to  the 
cmnplalnt  sastained,  without  leave  to  amend. 
The  action  was  brought  to  recover  of  the  de- 
fendant the  aggregate  sum  of  $19,037.09  al- 
leged to  be  due  from  defendant  for  work  dona 
npon  one  of  the  streets  of  the  dty  of  San 
Diego. 

The  plaintiff  and  the  defendant  entered  into 
two  written  contracts,  on  the  22d  day  of  Au- 
gust, 1917,  by  the  terms  of  which  the  former 
agreed  to  grade,  pave  and  otherwise  improve 
two  different  sections  of  Linda  Vista  road.  The 
city  covenanted  to  pay  plaintiff,  in  warrants 
drawn  upon  the  general  fund  of  the  city,  the 
sums  provided  for  in  said  contracts,  for  doing 
the  work,  as  the  same  should  be  ascertained  up- 
on final  estimates  by  the  dty  engineer.  Each 
of  the  contracts  provided  that  upon  the  com- 
pletion of  the  first  half  of  the  work,  and  its 
acceptance  by  the  dty  engineer  being  reported 
to  the  auditing  committee  of  the  dty,  plain- 
tiff should  be  paid  76  per  cent,  of  the  agreed 
price  for  that  proportion  of  the  improvement, 
the  remaining  2S  per  cent,  of  the  estimated 
cost  not  to  be  paid  until  the  expiration  of  35 
days  after  the  completion  of  the  contract  and 
the  acceptance  of  the  work  by  the  dty.  The 
same  provisions  as  to  payment  were  applied 
to  the  second  half  of  the  work  contracted  for. 

The  plaintiff  completed  the  first  half  of  the 
work  required  to  be  done  under  both  contracts, 
and  received  from  the  dty  a  payment  of  75 
per  cent,  of  the  price  for  doing  the  sam;,  ac- 
cording to  the  estimates  made  by  the  dty  en- 
gineer. On  July  8,  1918,  the  plaintiff  having 
fully  performed  both  of  Us  contracts,  the  dty 
of  Son  Diego,  by  a  resolution  of  its  common 
council,  which  redted  that  the  dty  engineer 
and  the  manager  of  operation  of  the  dtj,  had 
filed  their  certificates  showing  that  the  work 
was  folly  completed,  in  all  respects  as  pro- 
vided for  by  the  spedfications,  approved  and 
accepted  the  work,  and  discharged  plaintiff 
and  his  bondsmen  from  any  future  obligation 
in  reference  thereto.  Thereupon  the  dty  en- 
gineer and  the  manager  of  operation  made 


their  final  estimates  of  the  cost  of  the  work 
done,  and  the  common  council,  by  another  res- 
olution, authorized  the  payment  to  plaintiff  "out 
of  the  general  fund"  of  the  sum  of  $29,0S&74, 
the  75  per  cent,  payment  due  under  the  con- 
tracts. A  certified  copy  of  the  resolution  or- 
dering this  payment  was  duly  served  by  the 
dty  derk  upon  the  auditor^  When  the  plain- 
tiff, immediately  thereafter,  applied  to  that  of- 
fidal  for  a  warrant  for  the  amount  ordered  paid 
by  the  resolution,  the  auditor  would  not  per- 
mit him  to  make  and  verify  and  dedined  to  ac- 
cept any  claim  for  the  amount  due,  and  refused 
to  issue  a  warrant  for  the  amount  npon  the 
frround,  as  stated  by  him,  "that  plaintiff  was 
required  to  look  solely  for  payment  of  his 
claim  to  any  collections  that  should  be  made 
by  said  dty  (of  San  Diego)  from  the  delinquent 
taxes  levied  by  said  dty  for  the  year  1017  not 
otherwise  appropriated,  and  on  the  further 
grounds  that  there  were  not  suffident  funds 
derived  from  said  delinquent  taxes  for  1017  in 
the  city  treasury  to  meet  the  said  daim." 

Thereafter  the  auditor,  claiming  that  certain 
sums  had  been  from  time  to  time  collected  for 
delinquent  taxes  for  the  year  1917  and  were 
available-  for  payment  upon  plaintiff's  daims, 
issued  warrants  to  plaintiff  which  were  paid 
until  all  but  $724.14  of  the  final  75  per  cent 
payment  for  work  on  the  contracts  has  been 
paid. 

The  dty  retained  25  per  cent  of  the  entire 
price  for  doing  the  work  under  both  contracts, 
which  aggregated  the  sum  of  $19,212.eSi,  to 
await  the  expiration  of  35  daya  from  the  com- 
pletion of  the  work  and  its  acceptance  by  the 
common  council.  When  that  tame  arrived,  no 
unpaid  claims  for  labor  or  materials  being  pre- 
sented, the  council,  by  resolution,  directed  that 
that  amount  be  paid  to  plaintiff  "out  of  the 
general  fund  of  said  dty,  and  as  spedfied  in 
sajd  contracts."  The  auditor  dedined  to  is- 
sue a  warrant  to  the  plaintiff  for  this  last  in- 
stallment, basing  his  refusal  upon  the  same 
grounds'  as  in  the  first  instance.  Thereafter 
plaintiff  duly  made  and  filed  bis  verified  daim 
against  the  city  of  San  Diego  for  the  amounts 
remaining  at  the  time  unpaid  upon  the  two 
installments  due  for  the  work  done  and  for  In- 
terest thereon.  The  auditing  committee  of 
the  city  considered  the  daim,  and  rejected  the 
demand  for  interest.  With  the  exception  of 
one  payment  of  $2,006,  the  entire  amount  still 
remains  unpaid,  although  it  appears  from  the 
complaint  that  there  has  been  at  all  times  suffi- 
dent money  in  the  treasury  to  pay  the  daim. 

Appellant's  position  is  that  the  dty  of  Ban 
Diego,  by  the  action  of  its  common  conndl, 
fully  adjudicated  and  determined  the  amonnt 
due  to  him,  and  that  he  was,  and  is  now,  enti- 
tled to  be  paid  the  full  amount  without  further 
auditing.  He  daims  that  it  was  not  necessary 
to  file  any  claim  or  daims  against  the  dty  for 
the  work,  inasmuch  as  the  auditor  was  duly  no- 
tified of  the  action  of  the  common  coundl  by 
receipt  of  the  certified  copy  of  the  resolution 
accepting  the  work  and  ordering  payment  there- 
for out  of  the  general  fund,  and  that  his  filing 
such  daims  would  only  amount  to  an  idle  act. 
He  contends  that  while  he  might  have  sought 
a  writ  of  mandate,  as  suggested  by  respondent, 
to  compel  the  auditor  to  audit  his  claim  and 
issue  a  warrant  therefor,  an  acknowledced 
contract  debt  of  a  dty,  payment  of  whidi  ia 
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withheld  on  danuuid.  ^tm  a  general  right  of 
action  againat  the  mtmieipall^,  and  that  mao- 
damua  Is  not  the  exdnaive  remedy.  In  making 
this  contention  the  appellant  is  mistaken. 

It  appears  from  the  complaint  that  the  In- 
ability of  the  plaintiff  to  collect  his  money 
arose,  in  the  ^nt  Instance,  from  the  effort  of 
the  auditor  to  restrict  all  payments  for  the 
work  done  by  him  to  the  taxes  collected  for  the 
fiscal  year  1917,  that  being  the  year  in  whidi 
the  contract  was  executed,  me  city  extended 
the  time  for  doing  the  work,  however,  under 
the  permiasiTe  terms  of  the  contract,  and  it 
was  not  fully  completed  until  in  the  next  fiscal 
year,  1918.  Under  the  situation  disclosed  by 
the  complaint,  and  the  settled  law  of  this  state, 
the  position  of  the  auditor  was  untenable.  Do- 
land  T.  Qark,  143  Cal,  176,  181-183,  76  Pac. 
958;  McBean  t.  City  of  Fresno,  112  Cal.  160, 
44  Pac.  368,  31  L.  B.  A.  794,  53  Am.  Bt.  Bep. 
191;  Smilie  t.  Fresno  County,  112  Cal.  311,  44 
Pac.  556.  In  fact,  we  may  assume  that  he  and 
the  city,  if  It  at  all  accepted  his  theory,  realis- 
ed the  error  and  abandoned  the  position.  At 
any  rate  the  city  tendered  the  full  amount  of 
the  last  installment,  less  plaintiffs  demand  for 
interest,  after  this  action  was  brought,  and  now 
resists  plaintiff's  action  upon  an  entirely  dif- 
ferent theory.  Its  sole  defense  is  concisely 
stated  by  it  as  follows:  "In  our  case  the 
eoandl  is  the  real  auditing  body,  and  did  duly 
determine  by  proper  resolution  what  constitut- 
ed the  liabilities  of  the  city  regarding  plaintiff's 
daim,  and  the  auditor  had  no  right  to  avoid  the 
conncQ's  action,  and,  since  he  has  apparently 
done  so,  mandamus  was  the  proper  remedy  to 
be  pursued  by  plaintiff."  In  support  of  its 
contention  the  respondent  relies  upon  the  pro- 
visions of  the  charter  of  the  city,  whidi,  in 
brief,  provide  that  the  auditor  shall  draw  all 
warrants  upon  the  treasnty  of  the  city  for 
all  demands  allowed,  and  ordered  paid  in  the 
proper  manner.  Charter  of  San  Diego,  §  6,  e. 
2,  article  &  Its  position  is  that,  while  the 
dty  contracted  to  pay  appellant  for  the  work 
performed  by  him.  It  had  power  to  pay  only 
in  the  manner  provided  by  its  charter,  that  Is, 
through  the  medium  of  proper  warrants  drawn 
on  the  treasury,  that  any  alleged  failure  to  per- 
form its  contract  arises  through  the  default 
of  an  administrative  officer,  the  auditor,  and 
that,  in  the  absence  of  any  provision  of  the 
charter  Irfnding  the  city  to  respond  for  such 
default,  the  appellant  was  bound  to  seek  his 
remedy  by  compelling  the  delinquent  offidal 
to  perform  his  duty.  Such  Is  the  effect  of  the 
authorities  in  this  Jurisdiction.  Union  Trust 
Co.  ▼.  State,  1S4  Cal.  726,  729,  99  Pac.  183, 
24  L.  S.  A.  (N.  S.)  1111;  Hunt  v.  Broderick, 
104  Cal.  313,  315,  37  Pac.  1040;  Raisch  t. 
Board  of  Education,  81  Cal.  542,  546,  22  Pac. 
800;   Babcock  v.  Goodrich,  47  Cal.  488,  614. 

The  act  of  the  auditor  was  purely  one  of 
misfeasance,  and  did  not  constitute  a  breach 
of  contract  on  the  part  of  the  dty.  The  dty, 
through  its  common  council,  had  fully  perform- 
ed its  contract.  The  common  coundl  acted 
within  its  jurisdiction  in  ordering  the  amount 
dne  appellant  to  be  paid.  The  duty  of  the  audi- 
tor to  draw  warrants  for  the  bills  ordered  paid 
by  the  common  coundl  was  merely  a  ministerial 
one,  and  no  discretion  as  to  their  payment  or 
nonpayment  was  vested  in  Um.  Babcock  v. 
Goodrich,  supra.     Since  there  was  no  breach 


of  the  contract  by  the  dty*  wUdi  baa  edanst- 
ed  its  powers  to  perform  the  terms  of  that  in« 
strnment,  no  interest  was  dne  to  plaintiff  from 
It,  and  he  could  have  no  daim  against  the  dty 
for  the  remissness  or  dereliction  of  one  of  its 
officers  in  failing  to  perform  a  duty  that  was 
imposed  upon  him  by  the  laws  of  the  munidpal- 
ity.  In  this  latter  connection  it  waa  said  in 
Perkins  v.  Blauth.  168  Cal.  782,  789,  127  Pac. 
50,  63:  "The  prindples  to  be  deduced  from  the 
dedsions  in  this  state  are  that  munidpal  cor- 
porations are  not  liable  for  dereliction  or  re- 
missness of  munidpal  officers  or  agents  in  the. 
performance  of  public  or  governmental  func- 
tions of  the  dty,  or  in  the  performance  of  du- 
ties imposed  upon  those  officers  which  are  pre- 
scribed and  limited  by  express  law;  and  when 
an  injury  results  from  the  wrongful  act  or 
omission  of  a  munidpal  officer  charged  with 
duty  prescribed  and  limited  by  law,  the  doc- 
trine of  respondeat  superior  is  inapplicable." 
Sievers  v.  San  Francisco,  116  Cal.  648,  664^- 
656,  47  Pac.  687,  66  Am.  St.  Rep.  163.  Appe- 
lant argues  that  "the  contention  on  the  part 
of  the  dty"  that  plaintiff  was  limited  to  the  de- 
linquent resources  of  the  year  1917  was  "not 
abandoned  by  it  until  after  this  suit  was 
brought."  As  a  matter  of  fact,  this  contention 
was  not  made  by  the  dty,  but  waa  merely  an- 
other feature  of  the  dereliction  of  the  auditor, 
in  that  it  was  the  excuse  which  he  gave  for 
the  nonperformance  of  his  duty,  after  the  dty 
had  fully  performed  its  part  of  the  contracts 
with  appellant. 
The  judgment  Is  affirmed. 

Haines  &  Haines,  of  San  Diego,  for  appel- 
lant 

T.  B.  CoBgrove,  of  Los  Angeles,  M.  R. 
Thorp,  of  San  Diego,  Arthur  F.  H.  Wright, 
of  Blsbee,  Ariz.,  and  S.  J.  Hlggins,  of  San 
DlegOk  for  respondent 

WILBUR,  J.    The  plaintiff  on  Angnst  22. 

1917,  entered  into  two  contracts  with  tbe 
city  of  San  Diego  fOr  the  Improvement  of  a 
portion  of  the  Linda  Vista  road.  The  work 
was  to  commence  within  6  days  and  to  be 
completed  within  200  days;  The  ccmtracts 
provided  that  the  dty  should  pay  for  one- 
half  of  the  work,  and  this  provision  was  in 
pursuance  of  section  26  of  the  Vrooman  Act 
(Statutes  of  1889,  p.  170).  The  time  for  the 
completion  of  the  woA  was  extended  to  Jnly 
8,  1918,  on  which  date  the  work  was  com- 
pleted. On  July  29,  1918,  the  (H)nunon  eoan- 
dl of  the  dty  of  San  Diego  anthorized  'the 
payment  from  the  general  fund  of  the  com- 
pletion payment  amounting  to  $29,086.74. 
$24,366.61  has  been  paid  of  this  amount,  and 
further  Installment  of  the  contract  price  due 
36  days  after  completion  amounted  to  $19,- 
212.95.  The  common  coundl  by  resoluticm 
adopted  August  30,  1918,  authorized  payment 
thereof  out  of  the  general  fund  of  said  dty. 
On  Augnst  20,  1918,  plaintiff  ffled  his  daim 
with  the  secretary  of  the  atidltlng  oommlttee 
of  said  defendant  for  the  balance  dne  there- 
on with  Interest  at  7  per  cent  from  July  8t 

1918,  on  $29,086.74,  less  partUl  pa^XDOita 


Digitized  by 


Google 


654 


107  PAOIFIO  BEPOBTEB 


(Cat 


•od  interest  on  sndi  payments  and  for  $19,- 
212.95,  with  Interest  from  and  after  Au- 
gust 13,  1918,  at  the  rate  of  7  per  cent,  per 
annam.  On  July  8,  1918,  there  were  unap- 
propriated revenues  of  the  dty  of  San  Diego, 
provided  for  the  fiscal  year  1918  and  the  fis- 
cal year  1917  and  previous  years,  more  than 
sufficient  to  pay  said  amounts  at  that  date 
unpaid  upon  said  contracts.  On  July  28, 1918, 
plaintiff  applied  at  the  office  of  the  auditor 
of  the  defendant  city  for  the  proper  printed 
blank  upon  which  to  make  his  verified  dalm 
for  the  amount  specified  in  the  resolution  of 
the  common  council.  The  auditor  refused  to 
comply  with  the  request  upon  the  ground  that 
the  plaintiff  was  required  to  look  solely  to 
the  revenues  of  the  year  1917  not  otherwise 
appropriated  for  payment  of  his  claim  and 
on  the  ground  that  there  was  no  sufficient 
funds  derived  from  delinquent  taxes  for  1917 
in  the  said  dty  treasury  to  meet  said  claim. 
Thereupon  the  contractor  made  a  written  de- 
mand upon  the  common  coundl  for  payment, 
and  the  dty  attorney  rendered  an  opinion 
sustaining  the  position  of  the  auditor  and 
holding  that  plaintiff  was  not  entitled  to 
Interest  upon  his  claim.  On  November  20, 
1918,  plaintiff  filed  a  duly  verified  claim  for 
all  amounts  unpaid,  together  with  Interest 
thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  req>edlve  dates  when  said  amounts 
fell  dne  under  the  terms  of  the  contract 
The  foregoing  facts  are  alleged  in  the  com- 
plaint filed  by  the  plaintiff  herein  Novem- 
ber 30, 1918,  and  In  amendments  thereto  filed 
February  17,  1919.  Plaintiff  filed  a  supple- 
mental complaint  January  8,  1919,  alleging 
the  payment  of  an  additional  sum  upon  the 
completion  payment  due  plaintiff  under  the 
contract,  and  that  on  December  24,  1918,  the 
defendant  tendered  plaintiff  the  amount  of 
the  payment  due  3S  days  after  completion, 
to  wit,  $19,212.96.  The  demurrer  of  the  de- 
fendant to  the  complaint  was  sustained,  and 
Judgment  thereon  rendered,  and  plaintiff  ap- 
peals. The  resp<mdent  concedes  that  the 
plalntlfl  is  entitled  to  the  payment  of  the 
amounts  due  under  the  contracts  without  In- 
terest, but  claims  that  the  remedy  for  re- 
covery thereof,  in  view  of  the  allowance  of 
the  claim  by  the  common  council  of  San 
Diego,  is  by  mandamus  directed  to  the  audi- 
tor and  treasurer,  and  that  neither  in  this 
case  nor  in  a  mandamus  proceeding  is  the 
plaintiff  entitled  to  recover  interest.  While 
the  plaintiff  demanded  Judgment  for  interest 
from  the  date  whoi  the  payments  under  the 
contracts  were  due,  namely,  Jply  8th  and 
August  12th,  in  his  brief  he  claims  interest 
on  the  completion  payment  of  $29,086.74  from 
the  date  of  the  resolution  of  the  common 
coundl  authorizing  the  payment  of  said 
amounts  from  the  general  fund  and  upon  the 
sum  of  $19,212.95,  the  35-day  payment,  from 
Augost  30,  1918,  the  date  of  the  resolution  of 
the  common  coundl  authorizing  this  payment 
ttom  tbe  general  fund.    The  resi>ondent  con- 


tends  that  the  dty  Is  not  liable  for  Interest, 
that  when  the  common  council  authorized  the 
payment  of  the  moneys  due  the  plaintiff  it 
was  the  duty  of  the  auditor  to  make  sudi 
payment,  and  that  the  dty  cannot  be  com- 
pelled to  pay  Interest  because  of  the  default 
of  the  auditor  in  failing  to  perform  his  duty. 
In  Hlgglns  V.  City  of  San  Diego  Water  Co., 
118  Cal.  524,  50  Pac.  670,  it  was  sought  to 
recover  money  due  under  a  contract  where 
the  validity  of  the  contract  was  attacked  as 
violating  section  18  of  artlde  11  of  the  Con- 
stitution, as  being  In  excess  of  the  revenue 
provided  for  the  fiscal  year  in  whldi  the  con- 
tract was  executed.  The  court  held  that  the 
contract  was  valid,  but  that  the  moneys  due 
tberetmder  could  only  be  paid  from  the  rev- 
enues of  the  respective  years  in  which  the 
obligation  accrued  and  originally  directed  a 
Judgment  In  that  form.  On  rdiearing,  how- 
ever, which  was  ordered  prindpally  on  the 
question  as  to  the  proper  form  of  Judgment, 
it  was  determined  that  the  water  company 
should  have  "an  ordinary  general  Judgment 
for  whatever  amount  shall  be  found  due  It, 
without  any  direction  as  to  the  revenues  oat 
of  whldi  the  Judgment  shall  be  satisfied," 
Tbe  reason  for  this  determination  is  thus 
expressed  by  the  court: 

"Fnture  provision  might  be  made  for  the 
payment  of  a  debt,  although  there  might  be  no 
revenues  of  the  fiscal  year  in  which  the  debt 
was  incnrred  ont  of  which  it  could  be  satisfied, 
as,  for  instance,  by  the  adoption  by  the  people 
of  a  proposal  to  pay  it,  or  by  other  methods 
that  might  possibly  be  suggested;  and  a  di- 
rection in  a  Judgment  that  it  should  be  paid 
only  out  of  the  revenues  of  a  certain  year  might 
be  hdd  to  predade  its  payment  in  any  other 
way.  Merely  putting  a  demand  in  the  form  of 
a  general  judgment  would  not  in  any  way  take 
it  out  of  the  general  rule  that  the  ordinary 
revenues  of  a  future  year  cannot  be  applied  to 
the  payment  of  a  liability  in  a  previous  year, 
as  held  in  Smith  v.  Broderick,  107  Cal.  644,  48 
Am.  St.  Hep.  167.  We  think,  therefore,  that 
in  a  case  like  the  one  at  bar  there  should  be  a 
general  judgment  in  the  usual  form  without 
any  direction  as  to  the  method  of  its  payment" 

See,  also,  Arthur  y.  Petalnma,  176  GaL 
216,  221,  165  Pac  698. 

It  is  evident  then  that  thla  action  is  not 
adapted  to  determine  the  question  at  issue 
between  the  auditor  of  the  dty  of  San  Diego 
and  the  plaintiff,  for  the  appropriate  Judg- 
ment herein  would  be  for  the  amount  of 
plaintiff's  claim,  and  the  question  of  whether 
or  not  there  were  funds  to  pay  the  claim 
would  be  still  undetermined.  The  only  effect 
of  the  Judgment  would  be  to  determine  that 
the  plaintiff  had  a  valid  dalm  against  the 
dty  for  the  amount  of  the  Judgment  Arthur 
V.  Petaluma,  supra;  Metropolitan  life  Ina 
Co.  v.  Rolph,  194  Pac.  1005.  The  appellant 
recognizes  mandamus  as  an  appropriate  rem- 
edy, but  points  out  that  In  sudi  an  action  no 
interest  could  be  allowed  plaintiff  as  daimed 
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(Barber  t.  Hulford,  117  CaL  866,  360;  Howe 
▼.  Sonthrey,  144  Cal.  767,  760,  78  Fttc.  250; 
Hewel  T.  Hogin,  3  CaL  App.  248,  2S5,  84  Pac 
100^,  and  for  that  reason  dalma  tbat  manda- 
nras  la  not  an  adequate  remedy.  Appellant 
claims  that  thla  case  is  differentiated  from 
Hlggins  T.  City  of  San  Diego,  snpra,  by  rea- 
son of  the  fact  that  the  complaint  la  framed 
for  the  very  porpose  of  submitting  the  con- 
stitutional questions  for  Judicial  determina- 
tion, and  says: 

"For  this  reason  the  substance  of  the  con- 
tracts and  the  date  of  the  completion  and  ac- 
ceptance of  the  work  was  pleaded,  and  the  al- 
legation of  paragraph  IX  of  the  complaint, 
relating  to  the  suffidency  of  the  revenue,  was 
made." 

But  the  prayer  of  the  complaint  was  for 
a  general  Judgment  for  the  full  amount  of 
plaintliTs  claims  with  interest,  and  does  not 
pray  that  said  Judgment  should  be  paid  from 
the  revenue  of  the  years  1017  and  1018. 

The  questions  thus  presented  for  consid- 
eration are:  First  Does  the  approval  by 
the  common  council  of  the  city  of  San  Diego 
of  plaintiff's  claim  preclude  the  plaintiff  from 
maintaining  an  action  against  the  dty  upon 
the  claim  ft>r  the  amount  due,  where  the 
plaintiff  has  failed  to  secure  payment  solely 
by  reason  of  the  unauthorized  refusal  of  the 
auditor  to  issue  proper  warrants?  Second. 
Does  the  approval  of  plaintlfTs  claim  by  the 
common  council  entitle  the  plaintiff  to  re- 
cover Interest  from  the  date  of  such  ap- 
proval? 

The  appellate  court  held  tbat  the  sole  rem- 
edy of  the  plaintiff  was  mandamus.  We  will, 
however,  consider  the  question  of  interest 
first. 

[1]  In  order  to  recover  Interest  against  a 
municipality  there  must  be  some  statutory 
provision  authorizing  it  The  rule  is  thus 
stated  in  Ruling  Case  Law  (15  B.  a  U  i  14, 
p.  17;  section  15,  p.  18): 

'"It  is  well  settled,  both  on  principle  and  au- 
thority, that  a  state  cannot  be  held  to  the  pay>- 
ment  of  interest  on  its  debts  unless  bound  by 
an  act  of  the  Legislature  or  by  a  lawful  con- 
tract of  its  ezecutiTe  officers  made  within  the 
scope  of  its  duly  constituted  authority.  The 
principle  applies  to  bonds,  claims,  judgments 
and  loarrantt.  The  theory  upon  whidi  the  rule 
is  based  is  that,  whenever  interest  is  allowed 
either  by  statute  or  common  law,  except  in  cases 
where  tiiere  has  been  a  contract  to  pay  interest, 
it  is  allowed  for  delay  or  default  of  the  debtor. 
But  delay  or  default  cannot  be  attributed  to 
government  It  is  presumed  to  be  always  ready 
to  pay  what  it  owes.  The  apparently  favored 
position  of  the  government  has  been  declared  to 
be  demanded  by  public  policy."     (Italics  ours.) 

The  same  reasons  apply  with  equal  force 
to  a  municipal  corporation,  although  the  au- 
Qiorltles  are  not  uniform  on  this  subject 
15  R.  C.  li.  i  15,  p.  18. 

[2]  Appellant  relies  up<Mi  sections  1015  and 
1017,  avU  Code,  to  establish  bis  right  to 


recover  interest,  bnt  In  Savings,  etc..  Society 
V.  San  Francisco,  131  Cal.  356,  363,  63  Pac. 
665,  667,  it  was  held  that  these  sections  do 
not  apply  to  the  state  or  any  of  Its  sab- 
divisions.    The  court  there  stated: 

"The  Code  sections  cited  relate  to  interest  as 
compensation  or  damage  between  parties  to  an 
action,  and  the  language  of  the  statute  is  gen- 
eral and  does  not  include  the  state  or  any  of  Its 
political  subdivisions.  The  state  is  not  bound 
by  general  words  of  a  statute  which  would  <^ 
erate  to  establish  a  right  of  action  against  it 
Mayrhofer  v.  Board  of  Education,  80  Cal.  110; 
Whittaker  v.  County  of  Tnolvmne,  96  Cal.  100. 
The  action  here  is  brought  under  a  new  section 
of  the  Political  Code  (3819)  in  which  no  pro- 
vision is  made  for  the  payment  of  interest 
Suta.  1896,  p.  835." 

[3]  This  case  was  followed  In  Columbia 
Savings  Bank  v.  Los  Angeles,  137  CaL  471,  70 
Pac.  308,  In  Miller  v.  Kern  Co.,  150  Cal.  797, 
00  Pac.  110,  and  In  Spencer  v.  Los  Angeles, 
180  Cal.  103,  115,  170  Pac.  163.  In  the  first 
two  cases  the  actions  were  under  section  3810, 
Political  Code,  to  recover  money  upon  void 
assessments,  and  In  the  latter  to  recover 
moneys  paid  to  the  dty  of  Los  Angeles  upon 
void  assessments  for  the  opening  of  a  street 
Section  26  of  the  Vrooman  Act,  as  amended 
by  section  8,  Statutes  1801,  p.  206,  under 
which  the  dty  undertook  to  pay  plaintiff  for 
the  work  done  nnder  his  contracts,  makes  no 
provision  whatever  for  the  payment  of  Inter- 
eat  to  a  contractor  by  a  munidpality.  That 
act  does  provide  for  the  payment  of  10  per 
cent  Interest  for  that  portion  of  the  contract 
price  assessed  upon  the  lots  benefiting  by  the 
work  done,  from  and  after  the  return  of  the 
warrant  after  donand,  if  then  unpaid  (sec- 
tion 10,  Yrooman  Act,  as  amended  by  section 
8,  Stats.  1013,  p.  407),  nor  is  there  any  provi- 
sion in  the  charter  of  San  Diego  for  the 
payment  of  interest  upon  such  dalms. 

Appellant  contends  that  his  claim  bears 
Interest  from  the  day  it  was  audited  and 
ordered  paid  by  the  common  coundL 

[4]  We  have  only  to  consider  the  method 
of  andltlng  and  paying  accounts  of  a  dty  to 
Observe  how  difficult  of  application  the  rale 
contended  for  by  the  appellant  would  be. 
There  would  always  be  an  Interval  between 
the  date  of  the  approval  of  dalms  by  the 
common  conndl  and  the  date  of  the  drawing 
and  issuance  of  the  warrant  by  the  auditor. 
This  delay  may  result  because  of  the  time 
necessary  to  prepare  the  many  warrants 
drawn  by  the  auditor,  or  it  may  result  from 
the  delay  of  the  claimant  or  from  the  deter- 
mination of  the  auditor  that  the  dty  is  not 
liable  for  the  Indebtedness.  The  auditor  of 
the  dty  of  San  Diego  is  charged  with  the 
duty  of  determining,  before  Issuing  a  war- 
rant, whether  or  not  the  contracts  for  the 
performance  of  which  the  warrants  are  de- 
manded create  obligations  in  excess  of  the 
revenues  properly  applicable  to  their  pay- 
ment, and,  If  for  that  reason  thegr  are  rold. 
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to  refoM  to  Issae  sacb  warrants,  filling  In 
wbidi  dnty  the  auditor  and  his  bondsmen  are 
"jointly,  aererally,  and  personally  responsible 
and  liable  for  any  damage  resulting  to  the 
city  on  account  of  any  Illegal  or  fraudulent 
dalm  for  which  a  warrant  may  be  Issued." 
Charter  of  San  Di^o,  art  6,  c.  2,  |  7..  The 
auditor  as  well  as  the  common  conndl  Is 
directly  chargeable  with  the  responsibility  of 
determining .  whether  or  not  a  daim  against 
the  dty  is  valid.  Artide  2,  c  2,  |  IS,  pro- 
vides as  follows: 

"Neither  the  common  comidl,  nor  any  officer, 
board,  department,  or  aathority  shall  allow, 
make  ralid,  or  In  any  manner  recognize  any 
demand  against  the  city  vrMch  was  not  at  the 
time  of  its  creation  a  valid  claim  against  the 
same,  nor  shall  they  or  any  of  them  ever  allow 
or  authorize  to  be  paid  any  demand  which,  with- 
out such  action,  would  be  invalid,  or  which  ihall 
then  be  barred  by  any  statute  of  limitation,  or 
for  which  said  dty  was  never  liable." 

The  charter  makes  the  same  provisions  as 
the  Constitution  of  the  state  with  reference 
to  the  contracting  of  debts  and  liabilities  in 
excess  of  revenues  and  that  "all  officers  of 
said  dty  are  charged  with  notice  of  the 
condition  of  the  dty  treasury,  and  extent  of 
the  claims  against  the  same."  Artide  6, 
c.  2,  S  12.  Artide  10,  {  9,  would  make  both 
auditor  and  treasurer  liable  upon  their  offl- 
dal  bond  for  the  payment  of  an  Invalid  dalm. 
This  section  is  as  follows: 

"Every  officer  who  shall  approve,  allow  or 
pay  any  demand  on  the  treasury  not  authorized 
by  law,  ordinance,  or  this  charter,  shall  be  lia- 
ble to  the  dty  individaally,  and  on  his  offidal 
bond,  for  the  amount  of  the  demand  so  illegally 
approved,  allowed  or  paid." 

Under  these  provisions  of  the  diartto  the 
approval  of  the  auditor  is  not  only  essential 
to  the' securing  of  payment  from  the  treasury, 
but  the  auditor  Is  not  only  bound  by  the 
determination  of  the  common  council  as  to 
the  validity  of  the  dalm,  but  he  is  spedally 
diarged  with  the  duty  of  passing  upon  that 
question,  as  is  also  the  treasurer.  It  follows 
that  the  aK)ellant  is  in  error  in  claiming 
that  the  amount  due  from  the  dty  is  con- 
dusively  established  by  the  action  of  the  oom- 
■mon  coundl.  Nor  can  it  be  said  that  the 
money  due  from  the  dty  to  the  daimant  is 
"due  on  any  settlement  of  account  frcKu  the 
day  OD  whidi  the  balance  is  ascertained" 
within  the  meaning  of  section  1917,  Civil 
Code^  for  the  balance  is  not  effectively  as- 
cotalned  nor  the  account  settled  until  acted 
upon  by  both  auditor  and  treasurer.  Al- 
though these  sections,  as  we  have  said,  have 
no  application  to  a  munidpality,  it  may  be 
further  observed  that,  if  interest  began  oa  all 
accounts  when  they  are  audited  by  the  com- 
mon council,  the  dday  of  the  claimant  in 
applying  for  his  warrant  or  payment  thereof 
would  entitle  him  to  recover  7  iter  cent,  in- 
tarest  during  the  period  of  such  delay,  a 


fact  whldi  alone  IndlcfttM  tlie  InappUcaMUty 
of  these  sections  to  mnnidpalitles  or  govern- 
mental agendas  wh»«  the  creditor  cannot 
tender  payment  to  the  debtor,  but  can  only 
pay  In  the  manner  and  form  provided  by  law, 
and  is  presumed  to  be  always  ready  and  able 
to  do  so.    15  B.  O.  U  I  14,  supra. 

[f]  We  oondnde,  therefore,  that  the  plain- 
tiff Is  not  entitled  to  recover  interest,  and 
that  his  remedy  to  avoid  dday  was  by  Bum- 
damns  to  compel  the  auditor  to  issue  the 
warrants  and  thus  secure  payment. 

It  r^nains  for  ns  to  determine  whether  or 
not,  having  failed  to  do  so,  he  is  entitled  to 
any  relief  in  this  action.  It  is  dear  from  the 
complainQ  that  the  plaintiff  is  entitled  to 
the  prlndpal  amount  claimed.  The  money 
is  due  to  him  and  has  not  been  paid.  This  Is 
admitted  by  the  demurrer.  There  seems  to 
be  no  good  reason  why  he  should  not  have 
Judgment  for  the  prlndpal  amount  dalmed, 
notwithstanding  the  fact  that  the  dalm  has 
already  been  favorably  passed  upon  by  the 
common  coundl,  and  that  a  Judgment  has  no 
additional  force  except  to  conclusively  estab- 
lish the  validity  of  the  contract  and  of  the 
Indebtedness  against  the  city  and  all  its  of- 
ficers. 

The  Judgment  would  bear  interest  from  Its 
date  (Spencer  v.  Los  Angeles,  supra)  and  thus 
secure  the  plaintiff  in  his  interest  pending  an 
appeal,  in  the  event  of  a  favorable  decision 
in  the  lower  court,  and  thus  be  more  advan- 
tageous to  the  claimant  than  a  mandamus 
suit  where  the  validity  of  the  indebtedness 
is  in  issue  rather  than  the  availability  of 
funds  to  meet  a  valid  dalm.  (Higglns  v.  San 
Diego,  supra). 

It  seems  a  curious  disposition  of  a  case, 
where  a  creditor  sues  a  debtor  to  recover  on 
an  acknowledged  Indebtedness,  to  deny  him 
any  relief  on  the  ground  that  the  debtor,  or 
ite  board  of  directors,  or  its  common  coundl 
has  admitted  the  claim  of  the  creditor  to  be 
a  Just  and  valid  one,  even  if  it  be  found 
that  the  creditor  has  another  remedy  to  se- 
cure payment  of  such  indebtedness. 

The  Code  of  Civil  Procedure  declares 
that— 

'  "In  all  cases  other  than  those  mentioned  in 
the  last  two  sections  [581,  6Sla]  judgment  moat 
be  rendered  on  the  merits."  Section  582,  Code 
av.  Proc. 

Sections  681  and  6Sla,  Code  of  Civil  Pro- 
cedure, referred  to,  provide  for  a  dismissal 
of  the  action,  or  the  granting  of  a  nonsuit, 
and  do  not  include  a  case  such  as  the  one 
at  bar.  The  trial  court,  upon  susteining  the 
demurrer  to  the  amended  complaint,  rendered 
a  Judgment  "that  the  complaint,  as  so  amend- 
ed, be,  and  the  same  is  hereby,  dismissed," 
and  awarded  coste  to  the  dty.  This  is  either 
not  a  Judgment  on  the  merits  as  required  by 
section  582,  supra,  where  the  plaintiff  alleged 
and  the  defendants  admit  an  indebtedness  of 
nearly  $50,000,  or  it  la  a  Judgmrat  on  tin 
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merits  wUcb  would  bar  tbe  plaintiff  from 
recoyerlng  his  dalm  by  a  Bnbaeqnent  num- 
damoB.    In  either  event  It  Ifl  erroneous. 

Jadsment  reTersed,  and  the  conrt  directed 
to  OTermle  tbe-demnrrer  to  the  complaint. 

We  ooocar:  SHAW,  J.;  OLNBT,  X;  XilBN> 
HON,  J.;  LAWI/OB.  J. 

AMGEU/Xm,  a  J.  I  dissent  from  the 
judgment  of  reversaL  To  my  mind,  In  view 
of  our  conclusion  on  the  question  of  plalntUTs 
light  to  Interest,  In  which  I  entirely  concur, 
the  complaint  did  not  state  a  cause  of  action 
against  the  dty  of  San  Dlega  I  think  that 
upon  the  facts  alleged  plaintiff's  sole  remedy 
for  the  collection  of  his  claim  which  had 
been  duly  allowed  by  the  council  of  the  dty 
was  by  mandate  against  the  auditor,  as  was 
decided  by  the  District  Court  of  Appeal  of 
the  First  Appellate  District,  Division  1. 

I  ooncor:   SLOANi;  J. 


(31  Cat  App.  MS) 

BENT   V.  SECOND 
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EXTENSION 
(Civ.  2226.) 


WATER 


(District  Court  «t  Appeal,  Third  District.  OaU- 

fomia.    March  8,  1921.    Hearing  Denied  fay 

Supreme  Court  May  2,  1A21.) 

1.  Waters  aad  water  eoBraaa  «=»238— Sale  «f 
property  by  mutual  water  company  It  subjeot 
to  aoneontentlng  steckbolder's  right  to  re- 
oelve  water. 

Where  a  mutual  water  corporation  bad  com- 
plied with  dr.  Code  }  824.  so  as  to  make  the 
light  of  its  shareholders  to  receire  water  from 
the  corporation  an  appurtenance  to  the  land 
which  could  be  transferred  only  with  the  land, 
a  ssle  by  tbe  corporation  of  all  its  property  un- 
der tbe  proviaions  of  section  861a  conveya  the 
property  subject  to  the  vested  right  of  non- 
consenting  stockholder  to  continue  to  receive 
the  water  represented  by  his  shares  of  stock. 

2.  Coattltutlosal  law  «=993( I)— Waters  and 
water  courses  <8=>238— Mutual  water  compa- 
■y  caanot  be  authorized  to  deprive  soscon* 
soatlag  stockholder  of  vetted  right  to  water. 

If  Civ.  C!ode,  |  361a.  authorizing  sale  by  a 
corporation  of  all  its  property  with  the  consent 
of  two-thirds  of  its  stockholders,  authorised  a 
mutual  water  company,  by  the  sale  of  its  prop- 
erty, to  deprive  a  nonconsenting  stockholder  of 
his  vested  right  to  receive  water  for  his  landa, 
that  statute  would  he  Invalid. 

Appeal  from  Superior  Oourt,  Tnlani 
County ;  J.  A.  Allen,  Judge. 

Action  by  Arthur '  S.  Bent  against  the 
Second  Extension  Water  Company  and  Al- 
paugh  Irrigation  District.  Judgment  for  the 
plaintiff,  and  the  defendant  irrigation  dis- 
trict appeala.    Affirmed. 


D.  BL  Perkins,  of  ^^aalla,  for  appellant. 
BYimsworth,  MoCSnre  ft  Bnrke,  of  Vlsalia, 
for  respondent 

BURNETT,  J.  Tbe  appeal  la  <hi  the  Judg- 
ment rolL  G%e  decree  of  the  court  required 
defendant  Alpaugh  Irrigation  District,  "up- 
on payment  of  reasonable  cost  of  furnishing 
and  delivering  the  same  to  furnish  and' de- 
liver to  plaintiff,  or  his  successors,  upon  said 
land  mentioned,  and  described  in  the  com- 
plaint In  this  action,  for  irrigation  purposes 
from  t])e  water  supply  and  water  system 
formerly  owned  by  said  Second  Bxtenslcm 
Water  Company"  a  certain  quantity  of  water 
designated  and  described  therein ;  it  also  ad- 
Judged  that  said  quantity-of  water  is  appur- 
tenant to  all  the  real  property  described  in 
the  complaint  and  belonging  to  plaintiff,  and 
ordered  ahd  directed  that  plaintiff  recover 
from  said  defendant  the  sum  of  $1,625.60  for 
failure  and  neglect  to  furnish  water  oa  said 
land  for  irrigation  purposes  during  the  irri- 
gation season  of  1917. 

The  defendant.  Second  Elztenslon  Water 
(Company,  a  mutual  water  corporation,  was 
Incorporated  in  January,  1906,  In  accordance 
with  tbe  provision  of  section  324  of  the  (?lvll 
Code.  The  by-laws  provided  that  the  water 
should  be  supplied  only  to  the  owners  of  tbe 
stock,  and  that  such  stock  should  be  appur- 
tenant to  certain  lands  described  In  the  cer- 
tificates issued  therefor.  One  hundred  and 
twenty  shares  of  such  stock  were  Issued  to 
plaintiff,  and  In  the  certificate  thereof  120 
acres  of  land  belonging  to  plaintiff  were  de- 
scribed, and  a  certified  copy  of  the  by-laws 
of  the  corporation  was  recorded  with  the 
county  recorder  of  Tulare  county  wherein 
the  land  was  situated.  It  Is  not  disputed 
that  the  Second  Extension  Water  Company 
compiled  with  the  provisions  of  said  section 
324,  and  that  said  shares  of  stock  owned  by 
respondent  were  and  are  appurtenant  to  said 
120  acres  of  land,  and  It  is  admitted  that,  as 
a  stockholder  In  said  corporation,  respondent 
has  paid  all  assessments,  calls,  and  demands 
thereon. 

At  a  meeting  of  the  stockholders  of  said 
corporation  held  on  December  21,  1916,  the 
holders  of  two-thirds  of  the  Issued  capital 
stock  authorized,  by  resolution,  the  board  of 
directors  to  sell  the  water,  water  rights,  and 
all  physical  property  of  the  corporation  to 
the  Alpaugh  Irrigation  District,  and  there- 
after, for  a  valuable  consideration,  the  sale 
was  consummated,  and  on  March  8,  1917, 
said  district  entered  into  actual  and  ezdu- 
sive  possession  and  control  of  all  of  said 
physical  properties.  The  respondent  did  not 
consent  to  such  transfer  and  has  at  all  times 
vigorously  opposed  the  same. 

It  is  admitted  by  appellant  that — 

Prior  to  March  3,  1917,  "the  Second  Exten- 
sion Water  Company  had  regularly  furnished 
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respondent  the  amonnt  of  -water  called  for  in  his 
certificate  of  stock  for  the  irrigation  of  the  land 
described  in  said  certificate,  but  from  and  after 
the  date  of  said  transfer  neither  defendants 
wonld  furnish  him  with  aay  water,  though  he 
demanded  it  from  both." 

Said  section  324  of  the  Oivll  Oode  provides 
that— 

"Any  corporation  organized  for,  or  engaged 
in  the  business  of  selling,  distributing,  supply- 
ing, or  delivering  water  for  irrigation  purposes 
or  for  domestic  use,  may  in  its  by-laws  provide 
that  water  shall  only  be  sold,  distributed,  sup- 
plied, or  delivered  to  owners  of  its  capital  stock, 
and  that  such  stock  shall  be  appurtenant  to  cer- 
tain lands  when  the  same  are  described  in  the 
certificate  issued  therefor;  and  when  such  cer- 
tificate shall  be  so  issued,  and  a  certified  copy 
of  such  by-law  recorded  in  the  office  of  the  coun- 
ty recorder  in  the  county  where  such  lands  are 
situated,  the  shares  of  stock  so  located  on  any 
land  shall  only  be  transferred  with  said  lands, 
and  shall  pass  as  an  appurtenance  thereto." 

Section  301a  of  said  Code  provides  how  a 
valid  sale  may  be  made  of  the  business,  fran- 
chise and  property  as  a  whole  of  any  cor^ 
poration  In  the  state,  and  it  is  not  disputed 
that  the  sale  herein  was  made  tn  compliance 
with  said  statutory  authority. 

[1]  The  question,  then,  to  be  determined  Is 
whether  respondent,  owning  certain  stock  in 
a  mutual  water  corporation,  such  stock  being 
appurtenant  to  certain  land  and  therefore 
real  property,  lost  his  right  to  demand  water 
when  the  corporation,  without  his  consent, 
sold  all  its  water  rights  and  physical  prop- 
erty, or  whether  the  vendee  must  continue 
furnishing  water  to  respondent.  The  qnes- 
tlon  has  been  decisively  answered  by  the  Su- 
preme Court  In  favor  of  respondent's  con- 
tention, and  extended  consideration  would 
therefore  seem  to  be  unnecessary. 

In  South  Pasadena  v.  Pasadena  Land  & 
Water  Co.,  162  Cal  679,  93  Pac.  490,  the 
question  arose  in  reference  to  a  corporation 
engaged  In  supplying  water  for  public  use, 
and  the  Supreme  Court  held  that  such  water 
company,  by  complying  with  the  provisions 
of  said  section  361a,  could  transfer  "its  busi- 
ness, franchise  and  property  as  a  whole." 
but  that  "the  transferee  would  take  the  fran- 
chise and  property  pertaining  to  it  subject 
to  all  Its  burdens,  and  so  long  as  it  held  it 
would  be  obliged  to  continue  the  perform- 
ance of  the  public  service  to  which  it  had 
been  dedicated,  and  that  all  the  persons  to 
whose  use  the  water  Is  appropriated  or  dedi- 
cated are  vested  with  a  right  to  have  the 
supply  continued  by  whosoever  may  be  in 
control  thereof,  and  may  enforce  such  right 
by  a  proceeding  In  mandamus  against  the 
person  In  ccmtrol  of  the  supply  and  the 
works  by  which  it  is  distributed,  regardless 
of  the  title,  to  compel  the  continuance  of  the 
distribution.  In  the  usual  and  proper  manner, 
to  those  entitled." 

In  that  case  the  water  was  a  public  util- 


ity, and  app^ant  seeks  to  distinguish  it 
from  this  upon  the  ground  that  herdn  only 
a  private  right  of  property  is  Involved. 

But  In  Orcutt  v.  Pasadena  Land  &  Water 
Co.,  152  Cal.  699,  93  Paa  497,  it  is  held  that 
the  rule  Is  the  same  where  the  water  Is  ap- 
purtenant to  the  land  and  Is  a  private  right 
of  property.    Therein  It  Is  said: 

"The  plaintiffs  are  residents  of  the  portion  of 
South  Pasadena  supplied  with  water  by  the 
defendant  company,  and  ownors  of  land  therein, 
and  it  is  alleged  tiiat  a  certain  share  of  said 
water  is  appurtenant  to  the  respective  tracts 
of  land,  for  irrigation  and  domestic  use  thereon. 
They'sne  on  behalf  of  themselves  and  of  others 
having  similar  rights.  The  fact  that  the  right 
to  receive  the  water  is  appurtenant  to  the  land 
and  is  a  private  right  of  property,  and  not  a 
mere  right  as  one  of  a  class  entitled  to  share 
in  a  pubUc  use,  does  not  in  any  way  materially 
distinguish  the  case  from  South  Pasadena  y. 
Pasadena  Land  &  Water  Company." 

[2]  This  view  is  not  In  conflict  with  said 
section  361a  of  the  Civil  Code.  While  the 
section  authorizes  the  sale  of  the  business, 
franchise,  and  property  of  the  corporation  as 
a  whole,  it  does  not,  nor  does  It  purport  to, 
relieve  the  system  of  the  burden  of  a  vested 
Interest  In  a  portion  of  the  water  belonging 
to  a  nonconsenting  stockholder.  In  fact  be 
could  not  legally  be  thus  deprived  of  sucii 
real  property.  This  right  of  property  does 
not  belong  to  the  corporation,  and  the  owner 
of  It  could  be  divested  of  It  "only  by  opera- 
tion of  law,  or  by  an  instrument  In  writing, 
subscribed  by  the  party  disposing  of  the 
same,  or  by  his  agent  thereimto  authorized 
by  writing."  Section  1061,  Civ.  Code.  Hie 
sale  by  the  corporation  was  manifestly  In  its 
individual  capacity,  and  not  as  an  agent  or 
InstrumeutaUty  of  the  government  Henoe 
the  sale  was  not  by  (q;>eratlon  of  law.  Klau- 
ber  V.  San  Diego  St  Car  Co.,  95  Cal.  353,  30 
Paa  555.  The  owner  himself  could  have 
transferred  his  right  to  the  water,  and  fhos 
have  severed  the  appurtenance  from  the  land 
itself  (Estate  of  Thomas,  147  CaL  230,  81 
Pac  639,  but  that  is,  clearly,  not  this  case. 

The  fault  of  appellant  seems  to  be  princi- 
pally in  assuming  that  the  interest  of  the 
stockholder,  as  In  the  ordinary  oorporatlcm, 
is  confined  to  the  right  to  participate  in  the 
profits  of  the  business,  and  the  distributloa 
of  the  assets.  Such  was  the  situation  in  the 
cases  cited  by  appellant.  Wright  v.  OrovUle 
Gold,  etc.,  Co.,  40  Cal.  20;  Kohl  v.  UUenthal, 
81  Cal.  378,  20  Pac.  401,  22  Pac.  689,  0  L.  B. 
A.  520;  Hobbs  v.  Tom  Reed,  etc.,  Co.,  164 
Cal.  497.  129  Pac.  781,  43  L.  R.  A.  (N.  &) 
1112.  They  involved  mining  corporations, 
and  the  shares  of  stock  therein  did  not  r^re- 
sent  a  vested  Interest  that  was  appurtenant 
to  land. 

In  the  first  of  these  It  was  said: 

"The  mere  legal  title  to  this  mining  property 
is  undoubtedly  vested  in  the  corporation  itaeU« 
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and  not  in  tbe  stockholders  as  such.  The  board 
of  tmstees  may  therefore  control  the  property, 
provided  that,  in  doing  so,  it  do  not  act  beyond 
the  limit  which  the  law  has  assigned  to  the 
exercise  of  corporate  anthority." 

So  In  Kobl  Y.  LiUenthal  It  Is  said: 

"Stockholders  have  no  legal  title  to  the  prop- 
erty of  the  corporation.  That  remains  in  the 
corporation,  and  the  shares  simply  represent 
the  right  of' the  shareholders  to  share  in  the 
distribntion  of  the  profits  of  the  corporation, 
and  in  the  final  distribution  of  its  estate  when 
it  shall  cease  to  exist  and  its  estate  shall  hare 
been  finally  administered." 

likewise.  In  the  Hobbs  Case  the  declara- 
tlon  Is; 

"A  corporation  is  the  agent  and  trastee  of 
its  stockholders,  in  their  behalf  and  for  their 
use  and  benefit,  holding,  controlling,  and  man* 
aging  the  corporate  property  and  bnsineas." 

Herein  there  can  be  no  objection  to  the 
sale  of  the  business  or  of  the  assets  of  the 
corporation,  but  the  stock  represents  an  ad- 
ditional element,  an  Interest  in  real  property, 
which  constltntes  a  private  vested  right  that 
the  owner  may  contlnne  to  assert,  notwith- 
standing the  property  of  the  corporation  haa 
been  sold.  He  la  bound  by  the  sale  to  the 
extent  of  the  ordinary  Incidents  of  stock  in 
a  corporation,  and  he  must  accept  service  of 
the  water  from  the  vendee,  but  the  law  does 
not  place  In  the  hands  of  any  number  of  his 
fdlow  stockholders  the  power  to  take  away 
at  their  will  this  property  right,  wliich  the 
stockholders  by  their  own  contraot  Jbave 
made  appurtenant  to'  plalntUTs  land. 

Indeed,  the  decision  of  the  Supreme  Court 
is  a  necessary  conclusion  from  the  language 
of  section  824  providing  that — 

"Tht  shares  of  stock  so  located  on  any  land 
shall  only  be  transferred  -with  said  lands,  and 
shall  pass  as  an  apportenance  thereto." 

We  may  add  that  in  section  1478  ot  Kin- 
ney on  Irrigation  and  Water  Bights  (2d  Ed.) 
the  learned  author  says: 

"Not  only  may  a  corporation  purchase  from 
individnals  or  other  corporations  certain  por- 
tions of  their  property  and  rights,  but  an  incor- 
porated water  company  has  the  power  to  pur- 
chase from  another  corporation,  and  the  latter 
corporation  has  the  power,  with  the  assent  of 
the  requisite  number  of  stockholders  required 
by  the  law,  to  legally  sell  and  convey  to  another 
corporation  all  of  its  property,  including  its 
water  rights,  rights  of  way,  diverting  and  carry- 
ing works,  franchises,  and  business,  and  all 
other  personal  and  real  property  of  whatsoever 
kind  or  nature,  if  the  same  is  done  in  good 
faith,  and  not  for  the  purpose  of  delaying  or  de- 
frauding creditors. 

"But  the  rights  of  consumers  which  vested 
under  the  operations  of  the  selling  corporation 
are  not  affected  by  the  transfer  to  another 
company,  but  they  have  the  right  to  have  the 


water  supply  'continued  br  whomsoever  may  be 
in  control  thereof.' " 

We  conclude  that  respondent's  water  right 
Is  his  vested  private  property  appurtenant 
to  his  land,  of  which  be  cannot  be  divested 
except  by  his  own  conveyance,  or  by  opera- 
tion of  law ;  that  no  such  transfer  has  been 
made;  that  the  purchaser  took  the  property 
of  the  Second  Bztension  Water  Company 
subject  to  this  vested  right  of  plaintUT;  and 
that  he  is  entitled  to  a  continued  service  of 
water  from  the  system. 

The  Judgment  is  affirmed. 

We  concur:  PRBWETT,  Presiding  Jus- 
Uce  pro  tern.;  HART,  J. 


ABRAHAM  at  al.  v. 


(51  Cal.  App.  703) 

KING  at  al.    (Civ.  3496.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  March  0,  192L  Hear- 
ing Denied  by  Supreme  Court  May  6,  1921.) 

1.  Vepua  «=980— Transferred  aotien  properly 
dismissed  wbers  plaintiff  did  not  pay  fees 
within  year. 

Under  Code  Otv.  Proc.  i  681b,  in  an  action 
in  daim  and  delivery  originally  commenced  in 
the  snperior  court  of  the  county  of  Sacramento 
where  defendants  appeared  and  moved  for 
change  of  venue  to  the  city  and  county  of  San 
Francisco  on  the  ground  of  the  residence  of  a 
defendant  in  such  city  and  county,  and  it  ap- 
peared from  the  afSdavit  filed  in  support  of  the 
motion  that  the  defendant  named  as  a  company 
was  not  a  legal  entity,  and  that  the  name  had 
been  used  by  the  individual  defendant  as  a 
trade-name  in  carrying  out  one  contract,  so  that 
it  appeared  that  such  individual  defendant  was 
the  only  defendant,  and  the  transfer  fees  were 
not  paid  by  plaintifC  within  one  year  from  the 
time  of  the  receipt  of  the  papers  by  the  clerk 
at  San  Francisco,  the  court  properly  dismissed 
the  action. 

2.  Venue  ®=>8a— Trial  court  without  Jurisdlo- 
tlon  except  to  dltmlts  action  begun  In  wrong 
court  where  fees  of  transfer  not  paid. 

The  trial  court  is  'without  Jurisdiction  to 
do  anything  in  an  action  except  dismiss  it  un- 
der the  conditions  set  forth  in  Code  Civ.  Proc. 
I  681b,  providing  that  no  action  where  not  orig- 
inally commenced  in  the  proper  county  shall  be 
farther  prosecuted,  where  the  costs  and  fees 
of  transmission  of  the  pleadings  and  papers  to 
the  clerk  of  the  court  to  which  it  is  transferred 
have  not  been  paid. 

Appeal  from  Superior  Court,  City  and 
County  of  .San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  N.  Abraham  and  another,  copart- 
ners doing  business  under  the  name  and  style 
of  Abraham  &  Davidson,  against  L.  C.  King 
and  another.    From  Judgment  dismissing  the 
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ncaaa,  plaintiffs  appeaL    Indgment  modified, 
and  as  modified  affirmed. 

Boae  k  SIlTersteln,  of  Oakland,  for  appel- 
lants. 

Nowlln,  Fassett  &  Little,  of  Son  Francisco, 
for  respondentL 

liANODON,  P.  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  The 
Judgment  was  for  the  dismissal  of  an  action 
In  claim  and  delivery,  and  for  the  return  of 
certain  personal  property  or  the  value  there- 
of In  the  sum  of  $1,500,  and  for  damages  for 
the  detenticm  thereof  in  the  sum  of  $148  and 
for  costs. 

The  action  was  originally  conmienced  in 
the  superior  court  of  the  county  of  Sacra- 
mento. The  defendants  appeared  and  moved 
lot  a  change  of  venue  to  the  city  and  county 
of  San  Francisco  on  the  ground  of  the  resi- 
dence of  the  defendant  U  C.  EUng  In  said  city 
and  county.  It  appeared  from  the  affidavit 
filed  In  support  of  this  motion  that  the  de- 
fendant Pacific  Wrecking  Company  was  not 
a  legal  entity,  and  that  that  name  had  been 
used  by  the  defendant  King  as  a  trade-name 
tn  carrying  on  one  contract.  It  appeared, 
therefore,  that  said  King  was  the  only  de- 
fendant In  the  action.  The  motion  for  the 
change  of  venue  was  duly  granted  and  the 
papers  In  the  case  transmitted  to  the  supe- 
rior court  of  the  city  and  county  of  San  Fran- 
cisco, where  they  were  received  on  October  4, 
1918.  On  October  5,  1919,  the  superior  court 
rendered  the  Judgment  of  dismissal  under 
section  681b,  Code  of  Civil  Procedure,  and 
further  recited  In  said  Judgment  that  the  ac- 
tion was  for  the  recovery  of  the  possession  of 
personal  prc^erty  and  that  the  personal  prop- 
erty described  in  the  complaint  herein  was  in 
said  action  taken  from  the  defendant  Ij.  C 
King  and  delivered  to  the  plaintiffs.  It  was 
then  adjudged  and  decreed: 

"That  the  defendant  L.  C.  King  do  have  and 
recover  of  and  from  the  plaintiffs,  N.  Abraham 
and  M.  Davidson,  that  certain  lot  of  second- 
hand macliinery,  iron,  and  junk  more  fally  de- 
scribed in  plaintiffs'  complaint  herein,  or  the 
value  thereof,  to  wit,  the  sam  of  $1,B00  in  case 
a  return  cannot  be  had,  together  with  $148  dam- 
ages for  the  detention  thereof  by  the  plaintiff, 
together  also  with  defendant's  costs  and  dis- 
bursements incurred  in  said  action,  amounting 
to  the  sum  of  $5.50." 

The  appellant  contends  that  under  the 
fftcts  of  this  case  the  trial  court  has  no  power 
or  Jurisdiction  to  enter  a  dismissal  of  the  ac- 
tion, and  that,  assuming  that  the  court  bad 


the  power  to  dismiss  tiie  action.  It  had  no 
power  or  Jurisdiction  to  enter  an  alternative 
Judgment;  and  th6  iwwer  of  the  court  was 
limited  to  a  dismissal  mly. 

The  •Judgment  was  entered  under  the  pro- 
visions of  section  581b,  Code  of  Civil  Proced- 
ure, which  reads  as  follows: 

"No  action  heretofore  or  hereafter  eommeae- 
ed,  where  the  same  was  not  originally  com- 
menced in  the  proper  county,  shall  be  fnrther 
prosecuted,  and  no  further  proceedings  shall  be 
had  therein,  and  all  such  actions  heretofore  and 
hereafter  commenced  must  be  dismissed  by  the 
court  to  which  the  same  shall  have  been  trans- 
ferred, on  its  own  motion,  or  on  the  motion  of 
spy  party  interested  therein,  whether  named  in 
the  complaint  as  a  party  or  not,  where  the 
costs  and  fees  of  transmission  of  the  pleadings 
and  papers  therein  to  the  clerk  or  justice  of 
the  court  to  which  it  is  transferred  or  of  filing 
the  papers  anew,  have  not  been  paid  by  the 
plaintiff  for  one  year  after  the  time  when  such 
pleadings  or  papers  shall  have  arrived  in  the 
custody  «f  such  clerk  «r  justice.    •   •    • » 

[1, 2]  It  is  admitted  that  the  fees  were  not 
paid  by  the  plaintiff  within  one  year  from 
the  time  of  the  receipt  of  the  papers  by  the 
derk  at  San  Francisco.  It  is  unnecessary  to 
discuss  the  argument  of  the  appellant  ui>on 
the  quest!  (m  of  the  power  of  the  court  to  or- 
der a  dismissal  of  the  action.  Our  Supreme 
Court,  In  the  recent  case  of  Davis  v.  Supe- 
rior Court,  195  Paa  390,  has  foreclosed  all 
argument  on  this  question.  It  Is  there  held 
under  facts  analogous  to  the  facta  In  the 
present  case  that  the  court  must  dismiss  the 
action  under  the  provisions  of  section  681b, 
Code  of  Civil  Procedure.  This  case  is  also 
authority  upon  the  second  point  urged  by 
appellant,  which  is  that  under  the  provisions 
of  section  581b,  Code  of  Civil  Procedure,  the 
trial  court  had  no  Jurisdiction  to  do  more 
than  dismiss  the  action ;  that  It  could  not  en- 
ter an  alternative  Judgment  nor  any  Judg- 
ment except  one  of  dismissal  of  the  action. 
In  the  case  of  Davis  v.  Superior  Court,  bu- 
pra,  we  have  a  direct  ruling  that  the  trial 
court  Is  without  Jurisdiction  to  do  anything 
In  an  action  except  dismiss  It,  imder  the 
conditions  set  forth  In  section  681b,  Dode 
of  Civil  Procedure. 

The  Judgment  Is  modified  by  striking  there- 
from all  portions  thereof  exc^t  the  portion 
dismissing  the  action.  As  thus  modified,  the 
Judgment  is  affirmed. 


We    concur: 
VANT,  J. 


NOURSE.  J.;    STDBTD- 
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MALONEY  V.  HOUSTON  tt  aL 


(DiBtriet  Conrt  of  Appeal,  Second  IM*trlct,  Dl- 
Tieion  1,  Californi*..  Feb.  28,  1921.  Hear- 
ing Denied  by  Snpreme  Ck>art  April  27, 1021.) 

1.  Sales  4s»  135  — Vendor  aad  purohaaer  «=» 
144(2)— Laok  of  titio  ia  toller  prior  to  time 
•f  performaaca  ao  grouad  for  resdealon. 

Want  of  title  fnmiehea  no  ground  for  re- 
adasion  of  a  contract  of  lale  of  land  or  per- 
Bonalty  imleaa  on  tender  aeUer  ia  unable  to  com- 
ply with  tlie  agreement. 

2.  Sales  «=>I37— ProvlslOD  la  oontraot  as  to 
personal  obligations  held  Intended  to  apply 
•aly  to  auch  as  woald  ba  a  Ilea  oa  property. 

A  proTision  In  a  contract  of  sale  of  an  in- 
tereet  in  concessions,  a  partnership  contract  to 
be  executed  on  payment  of  purchase  price,  that 
no  party  to  the  agreement  had  any  personal 
obligations  nor  would  contract  any  obligations 
that  would  be  a  lien  on  the  business,  held  in- 
tended to  apply  only  to  obligationa  wiiidi  would 
be  a  lien  on  the  property. 

S.  Salea  «=9|37— Exittenoe  of  ilena  on  proper- 
ty held  not  grouad  for  rescission  of  oontraot 
of  sale.  y 

That  seller  of  beach  concessions  had  per- 
gonal obligationa  that  were  a  lien  upon  prop- 
erty contracted  to  be  sold,  contrary  to  the  pro- 
Tision  in  the  contract  that  there  should  be  no 
personal  obligations  which  would  be  a  lien  on 
the  property,  was  no  ground  for  rescission  of 
tlM  contract  by  the  prosecuting  purchaser  who 
had  not  tendered  the  balance  due  on  the  pur- 
cbaae  price,  which  would  giye  him  the  right  un- 
der the  contract  to  posaession  of  Uie  property. 

4.  Salea  «3»384(  I )— Sellor  held  not  antltlsd  to 
damages  by  reason  of  pnrohasar's  failure  to 
eonplete  parchaaOb 
In  an  action  wherein  seilers  of  interest  in 
property  sought  recovery  of  damages  for  breach 
of  contract  by  purchaser  and  attempted  rescis- 
sion, sellers  were  not  entitled  to  recover  by 
reason  of  the  fact  that  on  account  of  purchaa- 
er'a  default  one  of  them  was  unable  to  pay 
balance  of  purchase  price  upon  his  automobile, 
the  want  of  the  use  of  which  prevented  him 
from  reaching  the  place  of  his  employment  on 
time  aa  the  result  of  which  he  lost  his  position, 
and  that  other  parties  bad  replied  to  an  adver- 
tisement of  sale  of  the  property  In  question 
and  manifested  some  interest  therein,  but  with 
whom,  on  account  of  purchaser's  agreement  to 
purchase,  they  did  not  enter  into  negotiationa, 
and  that  they  were  compelled  to  borrow  money 
to  carry  on  the  business,  and  were  not  treated 
with  the  same  consideration  aa  they  had  been 
heretofore  treated  by  land  company  that  had 
given  them  a  concession,  as  seller's  right  to 
recover  damage  for  purchaser's  refusal  to  com- 
plete his  purchase,  whether  personal  or  real 
property,  is  fixed  by  CSv.  Code,  iS  3307,  8811. 

Appeal  from  Superior  Court,  Orange  Oonn- 
ty;  Z.  B.  West,  Judge. 

Action  by  Gi  M.  Maloney  against  Carl  T. 
Honatcm  and  another.    Judgment  for  defend- 
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anta,  and  plaintiff  appeals.    Jodgmmt  tliat 
(Civ.  3481.)    plaintiff  take  nothing  affirmed,  and  Judgmoit 
for  d^endonts  on  croaa-complaint  reversed. 


John  Clarkaon  and   S.  M.  Davis,  botb  of 
Santa  Ana,  for  appellant 
H-.  C.  Head,  of  Santa  Ana,  for  respondents. 

SHAW,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  in  favor  of  defendanta.  On 
September  6,  1918,  defendants,  who  were  in 
possession  of  two  certain  concesslona  at  Seal 
Beach,  CaL°,  known  as  "Auto  Parking  Sta- 
tion" and  "Tent  City  and  Delicatessen  Store," 
of  which  they  claimed  to  be  owners,  entered 
Into  a  written  contract  with  plaintiff  where- 
by, for  the  sum  of  $2,000,  to  be  by  him  paid, 
they  agreed  to  sell  an  undivided  one-half  In- 
terest in  the  property.  Of  the  consideration 
so  specified,  $700  was  paid  by  plaintiff  at  the 
time  of  the  execution  of  the  contract,  and  it 
was  provided  therein  that  the  balance  of 
$1,300  was  to  be  paid  on  or  before  September 
26,  1918,  at  which  time  a  written  contract  of 
copartnership  was  to  be  executed  for  the  con- 
duct of  the  business.  The  contract  contained 
a  dause  as  follows: 

"It  la  further  agreed  by  the  parties  hereto 
that  no  party  to  this  agreement  has  any  per- 
sonal obligations  or  otherwise,  nor  will  they 
contract  any  obligations  that  would  be  a  lien  on 
said  concessions  without  the  written  consent 
of  all  parties  hereto  without  forfeiting  their 
rights  in  this  agreement  and  in  said  concessions, 
current  running  expenses  and  necessities  of  life 
excepted." 

Plaintiff  made  default  in  the  payment  of 
the  $1,300  called  for  by  the  contract,  and  on 
November  22,  1918,  filed  an  amended  com- 
plaint containing  three  counts,  one, of  which 
was  to  recover  for  26  days'  services  alleged  to 
bave  been  performed  by  plaintiff  at  the  spe- 
cial Instance  and  request  of  defendants,  an- 
otber  to  recover  In  assumpsit  for  $700,  money 
had  and  received  by  defendants  for  and  on 
account  of  plaintiff,  and  the  other  for  a  re- 
scission of  the  contract. 

In  addition  to  their  answer,  defendants 
filed  a  cross-complaint,  alleging  the  execu- 
tion of  the  agreement  and  plaintiff's  default 
in  the  making  of  the  payment,  as  agreed  there- 
in, by  reascm  whereof  they  were  damaged  In 
the  sum  of  $750. 

At  the  trial  the  court  made  findings  ad- 
verse to  plaintiff,  and  as  to  the  matters  al- 
leged in  the  cross-complaint  found  in  favor  of 
defendants,  as  a  result  of  which  It  was  ad- 
judged that  plaintiff  take  nothing  by  reastm 
of  the  action,  and  that  the  defendants  have 
Judgment  against  him  for  the  sum  of  $600. 

As  to  the  cause  of  action  based  upon  the 
alleged  services  rendered  by  plaintiff  to  de- 
fendants, the  adverse  finding  of  the  court 
thereon  is  clearly  sustained  by  the  testimony 
of  defendants  to  the  effect  that  plaintiff  was 
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Dcrer  employed  by  them,  nor  did  he,  at  ihelr 
Instance  and  request,  perform  any  services, 
bat  pending  the  consummation  of  the  deal  in 
accordance  with  the  contract  made  his  home 
at  the  Tent  City,  and  of  his  own  accord  and 
without  any  authority  so  to  do  occasloually 
participated  In  the  performance  of  some 
slight  service  required  around  the  place. 

[1]  The  right  to  a  rescission  Is  based  upon 
the  fact  that  at  the  time  of  executing  the 
agreement  defendants  were  subject  to  per- 
sonal obligations  for  the  payment  of  money, 
and  further  that  defoidants  did  not  have 
title  to  the  property  which  they  agreed  to 
sell.  It  appears  that  the  Bayslde  Land  Com- 
pany was  the  grantor  of  the  concessions,  and 
that  E.  B.  De  Garmo  and  defendant  S.  J. 
Houston  were  the  grantees  thereof,  and  that 
under  the  terms  of  the  grant  or  lease  the 
grantees  were  prohibited  from  assigning  the 
same  without  the  consrait  of  the  grantor; 
that  some  time  prior  to  the  entering  Into  of 
the  contract  in  question  De  Garmo  sold  his 
Interest  therein  to  defendants,  depositing 
with  the  Bayslde  Land  Company  an  assign- 
ment, which  was  approved  by  the  said  com- 
pany and  held  by  It  under  Instructions  of  the 
assignor  to  deliver  It  to  the  assignees  upon 
payment  of  a  balance  of  |230,  unpaid  to  De 
Garmo  upon  this  assignment.  He  also  owed 
something  upon  an  automobile  purchased  by 
him,  but  which  was  no  part  of  the  property 
sold  and  upon  which  the  vendor  held  a  lien, 
and  was  likewise  Indebted  to  his  father. 

In  our  opinion,  none  of  these  conceded 
facts  constitute  ground  for  rescission  of  the 
agreement  to  sell  the  property,  a  transfer  of 
whldi  plalntlfr  was  not  entitled  to  until  he 
paid  the  balance  of  the  purchase  price;  and, 
since  he  never  paid  or  offered  to  pay  .the 
same,  the  fact  that  defendants  did  not  have 
title  to  the  property  was  not  a  subject  of  con- 
cern to  him.  That  one  may  lawfully  agree  to 
to  sell  either  personal  or  real  proi)erty  to 
which  at  the  time  he  has  no  title  cannot  be 
questicmed,  and  the  want  of  title  furnishes  no 
ground  for  rescission  unless,  upon  tender,  de- 
fendant is  unable  to  comply  with  the  agree- 
ment; and  hence,  until  he  compiled  with  his 
part  of  the  contract  by  tendering  the  balance 
of  the  purchase  price,  plaintiff  could  not  de- 
mand a  conveyance,  and  was  in  no  position  to 
complain  of  defendants'  default.  When  the 
purchaser  is  in  default  of  the  paymmt  of  the 
purchase  price  he  cannot,  against  the  will  of 
the  seller,  repudiate  such  contract.  Brad- 
ford V.  Parlihurst,  96  Cal.  102,  30  Pac.  1106, 
81  Am.  St.  Rep.  188;  Glock  v.  Howard,  123 
CaL  1,  5S  Pac.  713,  48  L.  B.  A.  199,  69  Am. 
St  Bep.  17. 

[2,  3]  The  provision  in  the  contract  that 
none  of  the  parties  thereto  Iiad  any  personal 
obligations  appears  by  the  context  to  have 
been  intended  to  apply  to  obligations  which 
would  be  a  lloi  on  the  property.  The  agree- 
ment is  that  they  have  no  personal  obliga- 
tions, nor  will  they  contract  any  such  that 


would  be  a  lien  on  said  concessions.  We  coo- 
strue  this  provision  as  Intended  to  apply  to 
obligations  only  which  were  a  lien  upon  the 
property  agreed  to  be  transferred.  As  ap- 
pears from  the  evidence,  there  were  none, 
and  even  if,  as  claimed  by  appellant,  sndi 
liens  did  exist  at  the  time  of  making  the 
agreement,  nevertheless,  as  stated,  appellant 
was  not  affected  thereby,  since  he  never  paid 
nor  tendered  payment. 

Under  this  view  of  the  case  it  is  apparent 
that  plaintiff  was  not  entitled  to  recover  for 
money  bad  and  received  on  account  of  the  $700 
paid  upon  the  pundiase  price,  in  accordance 
with  the  terms  of  the  contract. 

WUle  appellant  predicates  error  upon  ■ 
number  of  rulings  made  by  the  court  in  ad- 
mitting and  excluding  evidence,  he  suggests 
no  reason  for  such  claim,  and,  as  presented 
in  his  brief,  we  cannot  say  that  any  of  the 
rulings  were  erroneous. 

[4]  As  stated,  the  defendants  filed  a  croas- 
complalnt  alleging  that,  by  reason  of  plain- 
tiff's failure  to  comply  with  the  terms  of  the 
contract,  they  were  damaged  in  the  sum  of 
$750,  and  as  to  which  the  court  found  that 
plaintifTs  refusal  to  perform  the  agreement 
on  his  part  injured  the  business,  plans  and 
arrangements  of  defendants,  and  who,  but 
for  his  acts,  might  have  negotiated  a  sale  to 
other  parties,  all  to  their  damage  in  the  sum 
of  $500,  for  which  a  Judgment  was  rendered 
against  plaintiff.  This  finding  is  without 
sufficient  support  in  the  evidence,  whidi  In 
effect  shows  that  by  reason  of  plaintiff's  de- 
fault the  defendant  C.  T.  Houston  was  un- 
able to  pay  the  balance  of  the  purchase  price 
upon  his  autcmiobile,  the  want  of  the  use  of 
wliich  prevented  him  from  reaching  his  place 
of  employment  on  time,  as  a  result  of  which 
he  lost  his  position  at  the  shipyards;  that 
other  parties  had  replied  to  an  advertisement 
of  sale  of  the  concessions  and  manifested 
some  interest  therein,  but  with  whom,  on  ac- 
count of  plaintiff's  agreement  to  purchase, 
they  did  not  «iter  into  negotiations;  and, 
further,  that  they  were  compelled  to  borrow 
money  to  carry  on  their  business  and  were 
not  treated  with  the  same  consideration  by 
the  Bayslde  Land  Company  as  they  bad 
theretofore  been  treated.  It  thus  aK>ears 
that  the  damage.  If  any,  was  due  to  causes 
entirely  too  remote  from  plaintifTs  default 
and  cannot  be  attributable  thereta  More- 
over, whether  the  subject  of  the  agreement 
be  deemed  personal  or  real  property,  defend- 
ants'  right  to  recover  damages  for  plaintilTs 
refusal  to  complete  the  purchase,  is  fixed  by 
the  provisions  of  the  Code.  See  section* 
3311  and  3307,  Civ.  Code. 

The  Judgment  tliat  plaintiff  take  nothing 
by  the  action  is  afiirmed;  and  the  judgment 
rendered  Ui  favor  of  defendants  upon  tlw 
cross-complaint  for  $600  is  reversed. 

We  ccmcor:   OONBBX,  P.  J,;  JAMBS,  J. 
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CRANE  at  al.  v.  BLATT. 


(Civ.  3141.) 


(District   Court   of   Appeal,    Second   District, 
DiTision  2,   Cialifomia.    March   16,   1821.) 


Salea  «=s>66— Contraot  oonatnied  to  obligato 
buyer  to  pay  particular  aaount. 
Where  contract  of  sale  of  good*  provided 
that  buyer  "does  hereby  agree  to  buy  the  above 
goods  as  stated  above  and  does  agree  to  pay 
for  same  as  follows:  (300  to  be  paid  apon  the 
taking  of  the  invoice  and  $1,000  to  be  paid  by 
E.  (third  person  not  a  party  to  the  contract) 
th«  balance  to  be  paid  by  notes  to  be  payable 
$200  or  over  each  month  from  date  of  aale," 
the  buyer  was  liable  for  the  $1,000;  B.  not 
being  a  promisor  nnder  the  contract. 

Appeal  from  Snperiw  Cioart,  Ijob  Angeles 
Ckmnty;    Chas.  Wellborn,  Jndge. 

Action  by  W.  H.  Crane  and  another  against 
8.  Blatt.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

J.  F.  Keogh  and  C.  O.  Mlshler,  both  of  Ixw 
Angeles  (Frank  H.  Snyder,  of  Olendale,  of 
Gonnsel),  for  ai^)ellants. 

Harry  I^ons,  of  Los  Angeles,  for  respond- 
ent 

WORKS,  X  The  parties  to  this  action  ot- 
tered Into  a  contract  whereby  appellants 
agreed  to  sell  to  respondent,  the  party  of  the 
second  part  therein,  certain  fixtures  and  other 
articles  and  a  certain  stock  of  merchandise. 
Tbo  sum  of  $1,200  was  to  be  paid  for  the  flx- 
tores  and  the  other  articles  mentioned.  The 
following  part  of  the  agreement  related  to 
the  merchandise: 

"Said  party  of  the  second  part  does  hereby 
agree  to  buy  the  above  goods  as  stated  above 
and  does  agree  to  pay  for  same  as  follows: 
$300.00  to  be  paid  upon  the  taking  of  the  in- 
voice and  $1,000.00  to  be  paid  by  B.  L.  Weaver, 
the  balance  to  be  paid  by  notes  to  be  payable 
$200.00  or  over  each  month  from  date  of  sale." 

Resirandent  paid  all  the  amounts  mentioned 
in  the  agreement  except  the  thousand  dollars, 
and  this  action  was  cwnmenced  to  enforce  a 
collection  of  that  sum.  Judgment  went  for 
the  defendant,  and  the  plaintiffs  appeal. 

The  trial  court  made  several  findings  of 
fact  based  npon  the  view  that  the  agreement 
contained  no  promise  on  the  part  of  respond- 
ent to  pay  the  thousand  dollars,  and  it  is  in- 
sisted by  appellant  that  those  findings  are 
not  supported  by  the  evidence. 

The  paragraph  which  we  have  above  quot- 
ed commences  with  the  statement  that  re- 
qwndent  agrees  to  buy  the  goods  and  agrees 
to  pay  for  them  "as  follows."  The  items  thus 
agreed  to  be  paid  were  $300,  $1,000,  and  cer- 
tain notes.  The  fact  that  it  was  also  stated 
that  the  thousand  dollars  was  to  be  paid 
by  Weaver  Is  of  no  consequence.  Weaver 
was  not  a  party  to  the  contract  and  ther^ore 
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not  a  promisor  under  It ;  but  respondent  was. 
The  mention  of  the  thousand  dollars  in  the 
paper  is  entirely  out  of  place,  except  upon 
the  theory  that  respondent  was  to  pay  it. 
Moreover,  to  conclude  where  we  began,  it  is 
listed  under  respondent's  express  promise  to 
pay.  The  clause  in  question  is.  In  effect,  only 
this: 


"I  agree  to  pay  yon  one  thousand  dollars,  to 
be  handed  to  you  for  me  by  E.  Lu  Weaver." 

The  findings  in  question  are  not  supported 
by  the  evidence. 
The  Judgment  Is  reversed 

We  concur:  FINLATSON,  P.  J.;  OSAIO,  J. 


(51  Cal.  App.  E75) 

GALLOWAY  v.   UNITED   RAILROADS  OF 
SAN  FRANCISCO.     (Civ.  3703.) 

(District  Conrt  of  Appeal,  Fvst  District,  Divi- 
sion 2,  C^ifomia.  Feb.  26,  1921.  Hearing 
Denied  by  Supreme  Court  April  27, 1921.) 

1.  Carrier*  (8=>383— Evldeno*  held  to  Justify 
Inference  that  motorman's  purpoM  was  to 
assist  In  ejectino  passenger,  to  that  whether 
he  was  acting  within  scope  of  employment 
was  for  Jory. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son,  a  pas- 
senger on  a  car,  when  assaulted  and  struck  on 
the  head  by  the  motorman,  evidence  held  to 
Justify  an  inference  that  it  was  the  purpose  of 
the  motorman  to  assist  the  conductor  in  eject- 
ing from  the  car  a  passenger  who  had  become 
boisterous  and  beyond  control,  in  carrying  oat 
which  purpose  both  would  have  been  acting 
within  the  scope  of  their  employment,  so  that 
whether  the  motorman  was  so  acting  was  a 
question  of  fact  for  the  Jury. 

2.  Carrlere  «=3365(l)— If  eoadnotor  and  ao- 
torman  act  within  scope  of  employment  In 
ejecting  a  passenger,  company  Is  not  liable  If 
unreasonalile  force  is  not  used. 

In  carrying  out  the  purpose  of  ejecting  from 
the  car  a  passenger  who  had  become  boister- 
ous and  beyond  control,  both  the  conductor  and 
the  motorman  would  have  been  acting  within 
the  scope  of  their  employment,  and,  if  they 
did  not  use  unreasonable  or  unnecessary  force, 
the  street  car  company  would  have  been  free 
from  liability  for  damage  for  the  resulting  in- 
Jury  to  the  passenger. 

3.  Carriers  <s=3365 (2)— Plaintiff  suing  for  death 
of  son  did  not  need  to  establish  passenger 
relation. 

It  was  not  a  prerequisite  to  right  of  plain- 
tiff to  recover  of  defendant  street  railroad  for 
death  of  her  minor  son  when  struck  on  the 
head  by  the  motorman  of  a  car  when  being 
ejected  that  plaintiff  should  establish  that  the 
passenger  relation  existed  between  her  son  and 
the  street  railroad. 
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4.  CuTtort  «s>38l(l)— Prima  faula  OMe  Mtf 
to  oast  bunlen  oa  defendaat  street  railroad 
to  shew  BOtormaa'a  aot  waa  aot  oommltted 
la  ooarM  of  agoacy. 

Plaintiff,  aoing  defendant  atreet  laflroad 
company  for  death  of  her  minor  aon  when 
atrack  on  the  head  by  the  motorman  of  a  car 
when  being  ejected,  haying  made  ont  a  prima 
fade  case  of  injury  resulting  either  from  the 
negligence  of  the  motorman  within  the  scope 
of  his  employment  or  from  wrongful  acta  com- 
mitted by  him  as  agent  for  the  company  in  and 
as  a  part  of  the  transaction  of  the  company's 
business,  there  was  established  a  prima  facie 
liability  on  the  company,  and  the  burden  waa 
then  placed  on  it  to  show  that  act  was  not  com- 
mitted in  the  business  of  the  agency  within  the 
meaning  of  Civ.  Code,  |  233a 

5.  Carriers  «=s384(2)— Instmotlon  olaorly  stat- 
ing law  aa  to  one  phaao  of  oaao  not  orroao- 

00*. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son  when 
struck  on  the  head  by  the  motorman  of  the  car 
on  which  he  was  or  had  been  riding,  an  instruc- 
tion that,  if  the  injury  occurred  while  deceased 
was  passenger  through  the  negligence  or  reck- 
less act  of  the  motorman  acting  in  the  course 
of  his  employment,  the  company  was  liable,  was 
not  in  itself  erroneous,  clearly  stating  the  law 
aa  to  one  phase  of  the  case. 

6.  Carriers  •=3365(2)— All  porsona,  Inoluding 
motorniaii,  must  refrain  from  assaulting  oth- 
ers. 

It  is  the  duty  of  every  one,  whether  a  mo- 
torman on  a  street  car  or  not,  to  refrain  from 
committing  any  assault  on  any  person,  whether 
such  person  be  a  passenger  or  not. 

7.  Carrier*  4=9384(1)— Instroetloa  stated  law 
of  ease  la  so  far  aa.  liability  of  defendant 
street  railroad  attaohed,  irrospeotlvo  of  pas- 
senger relation. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son  when 
assaulted  by  the  motorman  on  the  car  on  which 
he  was  or  had  been  riding,  instruction,  so  far 
aa  it  went,  held  to  have  presented  the  law  of 
the  case  to  the  jury  in  so  far  as  the  liability 
of  defendant  company  attached,  irrespectiye  of 
the  passenger  relation. 

8.  Carriers  «s»384(i)  —  InstmctloM  ceaflalRo 
liability  of  street  railroad  to  showing  of  pas- 
senger relation  erroneous  and  prejudicial. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son  when 
struck  on  the  head  by  the  motorman  of  the  car 
on  which  he  was  or  had  been  riding,  instmc- 
tion  tying  the  liability  of  defendant  to  a  show- 
ing of  a  passenger  relation  of  plaintifTs  de- 
ceased son,  from  which  the  jury  must  have 
drawn  the  conclusion  that  the  trial  court  en- 
tertained the  view  that  without  such  a  show- 
ing plaintiff  could  not  recover,  held  erroneoua 
and  prejudicial  to  plaintiff. 

9.  Trial '«=»237(3)—iBstrnotloa  held  erroneous 
as  requiring  Jury  to  be  satlsflsd  bsyoad  a  rea- 
sonable doubt. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son  when 


assaulted  by  the  motorman  «f  fbo  ear  oa 
which  he  was  or  had  been  riding,  instmction 
that  the  evidence  must  satisfy  the  Jury's  mind 
to  a  moral  certainty  and  by  a  preponderance  ot 
the  whole  evidence  waa  erroneous,  as  it  dearly 
required  satisfaction  beyond  a  reasonable  doubt, 
which  is  not  necessary  in  anch  a  case. 

10.  Trial  «=3296(8)— Erroneous  Instruotloa  as 
to  ffloasure  of  proof  required  not  oared. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintiff's  minor  son  when 
struck  on  the  head  by  the  motorman  of  a  car 
on  which  he  was  or  had  been  riding,  instruc- 
tion that,  if  any  of  the  facts  mentioned  had  not 
been  proved  by  a  preponderance  of  the  evi- 
dence, verdict  must  be  in  favor  of  defendant, 
held  not  to  have  cured  the  first  portion  of  the 
charge  which  advised  the  jury  that  satisfaction 
to  a  moral  certainty  and  by  a  preponderance 
was  necessary. 

11.  Appeal  and  error  «=3882(I2)— Error  la  la- 
stmotloa  on  degree  of  proof  required  not  ia- 
vlted. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  plaintifTs  minor  aon  when  as- 
saulted by  a  motorman,  error  in  the  inatrueilon 
advising  the  jury  that  both  satisfaction  to  a 
moral  certain^  and  by  a  preponderance  of  the 
evidence  was  required  for  verdict  for  plaintiff 
held  not  invited  by  the  instruction  requested  by 
plaintiff  that  moral  certainty  only  was  required 
of  plaintiff,  defining  it;  the  language  being  fol- 
lowed immediately  by  admonition  that  the  mla 
in  criminal  casea  had  no  applicatiim. 

12.  Appeal  and  error  9=>I064(I)— Instniotloa 
plaintiff  must  prove  case  to  a  moral  oortalnty 
projadlolai. 

In  an  action  against  a  street  railroad  ««>- 
pany  for  death  of  plaintiff's  minor  son  when  aa^ 
saulted  by  a  motorman,  erroneoua  instruction 
that  plaintiff  must  prove  her  case  to  a  moral 
certainty  and  by  a  preponderance  of  the  evi- 
dence held  prejudicial  to  plaintiff. 

Appeal  from  Superior  Ctourt,  Olty  and 
County  of  San  Frandao;  Jobn  Hunt,  Judge. 

Action  by  Mary  K.  Galloway  against  the 
TTnited  Railroads  of  San  Francisco.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

F.  H.  Dam,  of  San  Francisco^  tor  aH>eI- 
lant. 

Wm.  M.  Cannon,  Wm.  M.  Abbott,  and 
Klngsley  Cannon,  all  of  San  Frandaco,  for 
respondent. 

NOURSE,  J.  Plaintiff  appeals  -from  a 
Judgment  after  verdict  in  favor  of  defend- 
ant In  an  action  for  damages  for  the  death  of 
her  minor  son.  Death  was  alleged  to  have 
been  caused  by  a  blow  on  the  head  inflicted 
by  defendant's  motorman  with  the  controller 
bar  or  gate  handle  of  a  street  car  up<m 
which  deceased  had  been  a  passenger,  and 
from  which  he  had  alighted  Just  prior  to  re- 
ceiving the  Injury. 

The  facts  in  evidence,  without  substantial 
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eonlllet,  an  that  the  deoeaaed— a  young  boy 
«t  abont  18  yeara  of  age— with  three  other 
oompanlona,  waa  traTellng  upon  a  Valencia 
■treet  car  In  the  city  and  connty  of  San 
Fnndsco  when  an  altercation  arose  between 
the  conductor  of  the  car  and  the  deceaaed 
over  the  request  of  the  latter  for  transfers, 
to  whl<di  it  is  conceded  he  was  lawfully  en- 
titled. As  a  result  of  the  altercation  blows 
were  exchanged  between  the  conductor  and 
the  deoeaaed,  and  the  conductor  gave  the 
motorman  an  emergency  signal  to  atop  the 
car  Immediately  after  It  had  passed  Twenty- 
Third  street.  The  parties  were  then  sepa- 
rated, and  the  conductor  gave  the  signal  to 
go  ahead.  Thereafter  the  altercation  waa 
resumed,  and  a  passenger  gave  the  emer- 
gency signal,  whereupon  the  motorman 
brought  the  car  to  a  atop  about  100  feet 
north  of  the  Intersection  of  Twenty-Fourth 
street.  The  motorman  immediately  opened 
hla  gate,  and,  taking  the  gate  handle,  stepped 
down  upon  the  street  from  the  front  plat- 
form and  ran  to  the  rear  of  the  car  to  give 
•Id  to  the  conductor.  At  the  same  Ume  the 
deceased  left  the  car  and  was  standing  In 
ttM  street  when  the  motorman  approached 
Qie  rear  step.  The  deceased  took  two  or 
three  steps  toward  the  motorman,  who  there- 
ni)on  struck  him  violently  on  the  head  with 
the  gate  handle,  causing  a  concussion  of  the 
brain  which  resulted  in  almost  instant  death. 
The  appeal  is  based  upon  alleged  errors  of 
law  occurring  at  the  trial  and  excepted  to  by 
plaintiff  in  the  giving,  modifying,  and  re- 
fusing of  certain  instructions.  Appellant's 
principal  contention  is  that  the  instructions 
given  made  the  test  of  liability  depend  upon 
the  question  whether  or  not  decedent  was  a 
passenger  at  the  time  of  receiving  his  fatal 
Injury,  and  that  this  was  erroneous  because 
he  would  be  entitled  to  recover,  even  though 
the  passenger  relation  had  terminated,  if  his 
death  was  caused  by  a  tortious  act  of  de- 
fendant's motorman  acting  In  the  course  and 
within  the  8coi>e  of  his  employment.  Be- 
spondoit  concedes  this  principle,  and  that 
the  relationship  of  passenger  and  carrior  is 
not  per  sa  determinative  of  the  issue  as  to 
whether  or  not  the  tort  complained  of  was 
oonunitted  within  the  scope  of  the  employ- 
ment It  argues,  however,  that  appellant 
limited  her  cause  of  action  to  the  passenger 
theory  by  alleging  in  her  complaint  that  de- 
cedent was  a  passenger,  and  that  therefore 
she  was  not  entitled  to  have  the  Jury  in- 
structed 00  the  question  of  defendant's  lia- 
bility for  injuries  to  one  not  a  passenger. 
The  authorities  cited  by  respondent  to  sup- 
port this  jxMltlon  hold  that  one  may  not 
plead  one  relation  and  prove  another,  but  In 
each  instance  the  complaint  was  based  ^- 
dusively  on  the  theory  of  the  passenger  re- 
lation, and  it  was  neither  alleged  nor  proved 
that  the  act  was  done  in  the  course  of  or 
within  the  scope  of  employment,  so  that  oo 


failnra  of  proof  of  tite  passenger  ralatlon  d« 
cause  of  actl<m  was  stated.  It  is  said  in 
Ramlng  v.  Metropolitan  Street  Railway  Co.. 
157  Mo.  477,  609,  67  S.  W.  268,  273,  cited  by 
respondent: 

"If  plaintiff  was  not  a  passenger,  then  the 
defendant  company  could  only  become  liable  by 
reaaon  of  the  fact  that  the  alleged  acta  of  the 
gripmaa  were  within  the  scope  of  his  duties. 
*  *  *  But  there  waa  no  such  allegation  in 
the  petition,  and  no  evidence  on  the  point. 
This  being  the  case,  no  recovery  could  be  had 
on  such  ground,- absent  snch  allegation  and  ab- 
sent such  evidence." 

In  the  Instant  case.  If  the  allegation  of  the 
passenger  relation  is  eliminated,  the  com- 
plaint still  statea  a  good  cause  of  action  for 
damages  for  a  wanton  assault  It  is  alleged 
with  great  cue  that  the  "motorman,  then 
and  there  acting  in  the  course  and  within 
the  scope  of  his  said  employment  as  sndi 
motorman,  •  •  •  negligently,  wantonly, 
recklessly,  and  tortlously  struck  the  said 
Ludan  A  Galloway  upon  the  head  with  said 
controller  bar."  This  allegation  is  support- 
ed by  the  uncontradicted  evidence  that  dur- 
ing the  altercation  between  the  conductor 
and  the  deceased  on  the  rear  platform  of  the 
car  the  conductor  gave  the  motorman  the 
emergency  signal  of  three  bells,  and  that  the 
latter  immediately  brought  the  car  to  a  stop. 
Having  ascertained  that  the  trouble  was 
over,  he  started  bis  car  toward  Twenty- 
Fourth  street  when  he  again  received  the 
emergency  signal  and  waa  told  by  jmssengers 
that  something  was  wrong  on  the  rear  of  the 
car,  and  that  the  conductor  needed  his  as- 
sistance. Acting  upon  the  signal  given  and 
urged  by  these  paaaengers,  he  opened  the 
front  gate,  and,  taking  the  gate  handle  in  his 
ri^t  hand,  stepped  out  upon  the  street  and 
ran  to  the  rear  of  the  car  to  give  what  as- 
sistance was  needed  to  the  conductor. 
When  he  arrived  there  both  the  deceased 
and  his  companion  had  left  the  car,  while 
the  conductor  was  still  standing  in  his  posi- 
tion on  the  rear  platform. 

[1, 2]  From  the  facts  in  evidence  the  infer- 
ence might  well  have  been  drawn  that  it  was 
the  purpose  of  the  motorman  to  aasist  the 
conductor  in  ejecting  from  the  car  a  passm- 
ger  who  had  become  boisterous  and  beyond 
controL  In  carrying  out  this  purpose  both 
the  conductor  and  the  motorman  would  have 
]>een  acting  within  the  scope  of  their  em- 
ployment and  80  long  as  they  did  not  use 
unreasonable  or  unnecessary  force  the  com- 
pany would  have  been  free  from  liability 
for  damage  for  the  resulting  injury.  Waa- 
serman  t.  Ik  A  By.  Corporation  (Sup.)  193 
Pac.  130.  Whether  the  motorman  was  act- 
ing within  the  scope  of  his  employment  waa 
a  question  of  fact  for  the  Jury  to  determine. 

[3,  4]  It  was  not  a  prerequisite  to  the  rl^t 
to  recover  that  the  passenger  relation  should 
be  establiahed.  -  Appellant  made  out  a  prima 
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fade  case  of  Injury  resnltlng  eltber  from  the 
negligence  of  the  motorman  within  the  scope 
of  his  employment  or  from  the  wrongful  acts 
cixnmitted  by  him  as  agent  for  respondent  in 
and  as  a  part  of  the  transaction  of  respond- 
ent's business.  There  was  thus  established 
a  prima  fade  liability  upon  respondent  with- 
in the  rule  of  Otis  Elevator  Co.  v.  First  Na- 
tional Bank,  163  Cal.  81,  89,  124  Pac.  704,  41 
L.  R.  A.  (N.  S.)  529,  and  Johnson  t.  Monson 
(Sup.)  190  Pac.  635.  The  burden  was  then 
placed  upon  the  respondent  to  show  that  the 
act  was  not  committed  "in  the  transaction  of 
the  business  of  the  agency"  within  the  mean 
ing  of  section  2338,  OivU  Code.  Chamber- 
lain V.  Cal.  Edlscm  Co.,  167  Gal.  600,  606, 
606,  140  Pac.  25 ;  Barmore  v.  Vlcksburg,  etc, 
Ky.  Co.,  85  Miss.  426,  38  South.  210,  70  L.  R. 
A.  627,  3  Ann.  Cas.  594 ;  Clevdand  v.  New- 
som,  46  Mich.  62,  7  N.  W.  222. 

The  trial  court  at  some  stages  of  the  pro- 
ceedings took  the  view  that  there  could  be 
no  recovery  unless  the  Injury  resulted  while 
plaintiff  was  a  passenger  on  the  car.  This 
is  shown  by  the  modifications  which  were 
made  in  the  instructions  proposed  by  plain- 
tiff and  in  the  action  of  the  trial  court  in  deny- 
ing a  new  trial  "upon  the  sole  ground  that, 
while  the  death  of  the  decedent  was  caused 
by  the  act  of  the  defendant's  motorman,  the 
relaticm  of  passenger  and  carrier  did  not  ex- 
ist between  the  defendant  and  the  decedent 
at  the  time  said  motorman  inflicted  upon  the 
decedent  the  fatal  blow." 

[5,  8]  Specific  objection  Is  made  to  the  ac- 
tion of  the  trial  court  in  modifying  plain- 
tiff's proposed  instruction  No.  6  by  adding 
the  words  "while  be  was  a  passenger  on  the 
car."  The  Instruction  as  modified,  however, 
oorrectiy  stated  the  law  as  to  one  phase  of 
the  case.  As  the  jury  was  thereby  instruct- 
ed that,  if  the  Injury  occurred  while  the  de- 
ceased was  a  passenger  on  the  car  through 
the  n^llgence  or  reckless  act  of  the  motor- 
man  while  acting  in  the  course  of  his  em- 
ployment, then  the  employer  was  liable,  it 
cannot  be  said  that  the  instruction  in  itself 
was  erroneous.  Objection  Is  also  made  to 
Instruction  No.  28,  which  reads: 

"While  it  is  the  duty  of  a  motorman  and  con- 
ductor of  a  street  car  to  refrain  from  commit- 
ting any  wrongful  assault  upon  persons  riding 
upon  said  car  as  passengers,  such  duty  ends 
when  Bach  persons  cease  to  be  passengers." 

This  instruction  was  clearly  erroneous,  as 
it  Is  the  duty  of  every  one,  whether  he  is  a 
motorman  on  the  street  car  or  not,  to  refrain 
from  committing  any  assault  upon  any  per- 
son, whether  such  i)erson  be  a  passenger  or 
not. 

[7]  Bespondent,  though  not  conceding  any 
error  in  these  instructions  argues  that,  tak- 
ing them  all  together,  the  instructions  fully 
and  fairly  presented  the  Issues  to  the  jury. 
Beference  is  made  particularly  to  the  follow- 
ing lustructi(»i: 


"If  you  find  that  before  the  car  in  question 
reached  his  destination  the  decedent,  Galloway, 
and  the  conductor  of  said  car  became  and  were 
engaged  in  an  affray  on  or  near  tiie  rear  of 
the  car,  and  if  7ou  find  that  before  or  in  the 
conrse  of  said  affray  the  motorman  of  said  ear 
received  the  emergency  bell,  and  if  you  find 
that  the  motorman  was  then  informed  of  said 
affray,  and  thereupon,  with  the  purpose  and 
with  the  design  of  engaging  in  the  affray  and  as- 
sisting the  conductor,  he  stopped  the  car,  and 
if  you  find  that  after  stepping  from  the  car  he 
took  in  his  hand  the  controller  bar  or  gate  bar 
of  the  car,  and  thereupon  left  his  place  in  the 
front  of  the  car  and  went  to  or  near  the  rear 
of  said  car,  in  pursuance  of  his  said  purpose 
and  design,  and  struck  Galloway  with  the  con- 
troller bar  or  gate  bar  a  blow  which  caused  his 
death,  and  if  you  further  find  that  the  affray  ia 
question  at  that  time  continned  or  threatened 
to  continue,  then  the  defendant  la  liable." 

This  Instruction,  so  far  as  It  went,  pre- 
sented the  law  of  the  case  to  the  jury  In  bo 
far  as  the  liability  of  the  defendant  attached 
Irrespective  of  the  pass^iger  relation. 

[8]  But  the  Injury  was  done  by  those  In* 
structions  which  tied  the  liability  of  defend- 
ant to  a  showing  of  a  passenger  relation  of 
the  deceased  from  which  the  jury  must 
necessarily  have  drawn  the  conclusion  that 
the  trial  court  entertained  the  view  that 
without  such  a  showing  plaintiff  could  not 
recover. 

Other  and  equally  prejudicial  instructions 
were  those  numbered  30  and  31.  Mo.  SO  reads 
in  part  as  follows: 

"Before  you  can  render  a  verdict  against  the 
defendant,  the  evidence  must  satisfy  your  minds 
to  a  morid  certainty  and  by  a  preponderance  of 
tiie  whole  evidence:  *  *  *  Second,  that  in 
committing  such  act  the  motorman  was  acting 
within  the  scope  of  his  employment  by  the  de- 
fendant   •    •    •» 

No.  81  used  similar  language  relating  to 
the  proof  necessary  to  show  that  the  blow 
was  the  proximate  cause  of  the  death  of  the 
deceased,  the  court  saying: 

"If,  therefore,  the  evidence  upon  this  point 
is  equally  balanced  or  if  it  does  not  satisfy  your 
minds  to  a  moral  certainty  and  by  a  preponder- 
ance, *  *  •  yoor  verdict  must  be  in  favor  of 
the  defendant." 

[8]  It  was  not  Incumbent  upon  the  plain- 
tiff to  satisfy  the  jury  to  a  moral  certainty 
and  by  a  preponderance  of  evidence  that  the 
motorman  was  acting  within  the  scope  of  his 
employment  when  he  struck  the  fatal  blow 
or  that  the  blow  was  the  proximate  cause  of 
the  death  of  deceased.  Sufficient  evidence 
had  been  produced  by  plaintiff  to  warrant 
the  inference  that  the  motorman  was  so  act- 
ing within  the  scope  of  his  employment  what 
the  fatal  blow  was  struck,  and  the  burdea 
of  proving  that  he  was  not  so  acting  waa 
cast  upon  the  defendant  To  Instruct  tbm 
jury,  therefore,  that  the  evidence  must  satis- 
fy their  minds  to  a  moral  certainty  and  by  • 
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preponderance  was  error,  as  It  clearly  re- 
quired sadsAictlon  beyond  a  reasonable 
doubt,  wblch  Is  not  necessary  In  a  case  of 
this  nature  People  t.  MlUer,  171  Cal.  649, 
651, 154  Pat  468;  People  v.  Predado,  31  CaU 
App.  518,  525,  160  Pac.  1000;  Boa  y.  8.  F. 
Oakland  Terminal  Railways  (Sup.)  187 
Pac.  2. 

The  rule  as  to  the  measure  of  proof  re- 
quired In  cItU  cases  as  distlngulBhed  from 
the  measure  required  In  criminal  cases  Is 
ably  discussed  In  Cooper  y.  Spring  Valley 
Water  Co.,  16  CaL  App.  17,  116  Pac.  298. 
That  was  an  action  for  conversion  of  cor- 
porate stock  where  the  plaintiff  alleged  and 
endeavored  to  prove  that  the  certificates  of 
stock  had  been  stolen  from  his  testator  by 
one  who  transferred  It  to  a  bank,  and  that  the 
water  company  over  plalntUTs  protest  bad 
transferred  the  stock  on  Its  books.  The  trial 
court  Instructed  the  jury: 

That  "plaintiff  must  produce  satisfactory  evi- 
dence" to  establish  the  theft  of  the  stock; 
that  "snspicion  will  not  warrant  a  verdict  of 
theft;  it  must  be  established  by  such  positive 
proof  of  actual  theft  or  circumstances  as  to 
preclude  any  other  inference  so  as  to  convince 
the  mind  of  a  reasonable  man.  Innocence  is  al- 
ways presumed,  and  the  presumption  cannot  be 
overcome  except  by  satisfactory  proof  to  the 
contrary."    16  Cal.  App.  21,  116  Pac.  300. 

In  reversing  the  case,  Mr.  Justice  Lennon, 
after  quoting  from»  subdivision  6  of  section 
2061,  Code  of  Civil  Procedure,  providing  that 
"in  dvll  cases  the  affirmative  •  •  • 
must  be  proved,  and  when  the  evidence  Is 
contradictory  the  decision  must  be  made  ao- 
cordlng  to  the  pr^onderance  of  evidence," 
said: 

"In  other  words,  the  result  should  follow  the 
preponderance  of  the  evidence'  (2  Wharton 
on  Criminal  Evidence,  1246),  and  this  role  ap- 
plies to  all  dvU  cases  alike,  even  thongh  the 
theory  of  the  case  involves,  as  it  does  here,  an 
accusation  of  felony." 

And  again  (16  Cal.  App.  22,  116  Pac.  801): 

"The  reason  for  the  rule  limiting  the  burden 
of  a  plaintiff's  proof  in  such  cases  to  a  pre- 
ponderance of  evidence  is  founded  largel;  'in 
the  importance  of  preserving  the  distinction 
between  civil  and  criminal  cases  with  the  growth 
of  the  criminal  law.  Almost  every  tortious 
act  is  by  statute  made  indictable  if  done  will- 
fnUy  or  malidoudy;  and  the  courts  should  be 
relnctant  to  adopt,  in  dvU  cases,  the  rules  pe- 
culiar to  criminal  law,  lest  wrongdoers  be  ena- 
bled to  avoid  dvil  liability,  as  well  as  escape 
criminal  responsibility,  under  cover  of  the  rules 
of  criminal  prosecution,  the  object  of  which  is 
punishment  only.'  Kane  v.  Eibemia  Ins.  Co., 
39  N.  J.  U  697,  23  Am.  Bep.  239." 

The  rule  of  the  Cooper  case  Is  supported 
by  «  long  line  of  authorities  such  as  New 
Tork  &  Brooklyn  Ferry  Co.  v.  Moore,  102  N. 
Y.  667,  e  N.  El  293;  United  States  Exp.  Co. 
r.  Jenkins,  73  Wis.  471,  41  N.  W.  957;  State 


ez  rel.  Detroit,  etc.,  Ins.  Co.  v.  Ellison.  268 
Mo.  230,  187  8.  W.  23;  Brothers  v.  Home^ 
140  Oa.  617,  79  &  B.  468 ;  Brlnser  v.  hid.  Tr. 
Ca,  1  Boyce  (DeL)  220,  76  AtL  792;  and 
many  others  which  might  be  dted.  Its  ap- 
plication to  the  present  case  is  that  the  com- 
plaint alleged  that  the  motorman,  while  act- 
ing in  the  course  and  within  the  scope  of  his 
employment,  wantonly,  recklessly,  and  tor- 
tiously  struck  the  fatal  blow.  The  efCed;  of 
these  allegations  la  to  charge  the  liability  of 
defendant  to  the  criminal  acts  of  Its  motors 
man  amounting  to  manslaughter  as  well  as 
assault  with  a  deadly  weapon.  In  such  a 
case  the  above  rule  as  to  the  measure  of 
proof  required  should  control.  As  such  a 
crime  could  be  proved  for  the  purposes  of  this 
case  by  a  mere  preponderance  of  the  evi- 
dence, the  jury  might  well  have  drawn  the 
Inference  that  the  act  was  committed  with- 
in the  scope  of  the  motorman's  employment. 
To  require  the  plaintiff  to  prove  that  fact 
by  satisfying  the  minds  of  the  Jury  to  a  mor- 
al certainty  Imposed  upon  the  plaintiff  a  bur- 
den greater  than  the  law  required. 

[10]  Respondent's  only  defense  of  these  In- 
structions is  that  they  were  cured  by  the  fur- 
ther instruction  that  preponderance  was  all 
that  was  required,  that  the  error  was  in- 
vited by  plaintiffs  requested  instructions, 
and  that  they  were  nonprejudldaL  It  Is 
true  that  In  lnstmcti(m  No.  30  the  court  coa- 
duded  with  the  words: 

"If  any  one  of  these  facts  has  not  been  proved 
by  a  preponderance  of  the  evidence,  your  ver- 
dict must  be  in  favor  of  the  United  Railroads." 

But  this  language  dearly  does  not  remove 
the  harm  done  by  the  first  portion  of  the  in- 
struction, which  advised  the  Jury  that  both 
satisfaction  to  a  moral  certainty  and  by  a 
preponderance  was  necessary.  Then  in  in- 
struction No.  31  no  attempt  was  made  to 
cure  the  error. 

[11]  The  statement  that  the  error  was  in- 
vited by  plaintiff  is  not  supported  by  the  rec- 
ord. In  Instruction  No  4,  requested  by 
plaintiff,  the  expression  "moral  certainty" 
was  used  in  this  way: 

"Moral  certainty  only  Is  required  of  plaintiff. 
Moral  certainty  is  defined  as  that  degree  of 
proof  which  produces  conviction  in  an  unprej- 
udiced mind." 

However,  this  language  was  followed  im- 
mediately by  the  admonition  that — 

"The  rule  which  jtpplles  in  criminal  eases  that 
the  guilt  of  the  defendant  must  be  established 
beyond  a  reasonable  doubt  has  no  application 
to  this  case.  In  other  words,  the  plaintiff  is 
not  required  to  estabiisti  her  case  by  more  than 
a  preponderance  of  the  evidence.  If,  after 
weighing  ail  the  evidence  in  the  case,  the  minds 
of  the  jurors  shall  be  satisfied  that  the  scales 
tip  by  ever  so  little  in  favor  of  the  plaintiff, 
then  the  plaintiff  has  sustained  her  burden  of 
proof  and  has  established  her  case  fay  a  pre- 
ponderance  of  the  evidence." 
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Tba  court  adopted  that  portion  of  the  pro- 
posed instrnctton  referring  to  moral  certain- 
ty, but  the  language  last  quoted  was  strick- 
en out  and  was  not  glren  to  the  Jury  In  any 
other  form.  Instructions  numbered  30  and 
81  were  given  on  the  request  of  defendant. 

[12]  That  prejudice  resulted  from  tbU 
error  cannot  be  doubted.  The  court  did  not 
define  what  was  meant  by  a  preponderance 
of  the  evidence  and  did  not  at  any  time  ad- 
vise the  Jury  that  a  preponderance  of  the 
evidence  alone  would  be  sufficient  to  Justify 
a  finding  in  favor  of  the  party  having  the 
burden  of  proof.  As  that  phase  of  the  case 
most  strongly  relied  upon  by  appellant  de- 
pended upon  the  question  whether  the  fatal 
blow  had  been  struck  by  the  motorman  while 
acting  within  the  scope  of  his  employment, 
and  as  the  burden  of  proving  that  he  was 
not  so  acting  had  been  cast  upon  the  re- 
spondent, the  Instructions  complained  of 
were  clearly  prejudicial  to  appellant's  case. 
"In  auch  case  it  is  Impossible  to  determine 
which  of  the  confiictlng  rules  presented  to 
them  was  followed  by  the  Jury,  and  the  error 
in  any  of  the  Instmctlons  must  be  deemed 
prejudicial."  Rathbun  v.  White,  16T  OaL 
248,  253,  107  Pac  309,  811. 

The  Jadgmoit  ia  reversed. 

We  CMMsnr:  liANGDON,  P.  J.;  ttl'UKTift- 
VANT.  J. 


(61  Cat.  App.  S3S) 

!■  re  8IELCKEN. 

8IELCKEN  V.  QARVAN.  AIlM  Property 
Castodlaa. 

(Civ.  No.  8804.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Feb.  24, 1921.    Behear- 
ing  Denied  March  25,  1921.) 

1.  Raoords  «s>l7(8)— Jadgmeiit  rastoriag  reo- 
onla  HBder  statute  held  appealable. 

An  appeal  will  lie  from  a  Judgment  grant- 
ing an  application  for  restoration  of  court  rec- 
ords under  St  1906,  p.  78,  although  no  provi- 
sion for  an  appeal  is  embraced  in  the  statute. 

2.  Appeal  aad  error  «=»870(3)— Right  to  ap- 
peal not  queetloaabia  la  abseaoe  or  appeal 
from  order  naklng  appellant  a  party. 

C!onrt  in  proceeding  under  St  1006,  p.  78, 
to  have  naturalization  records  restored,  having 
by  an  order  made  the  Alien  Property  Custodian 
of  the  United  States  a  pa^ty,  and  no  appeal 
having  been  taken  from  such  order,  it  cannot  I>e 
claimed  on  appeal  that  such  Alien  Property 
Custodian  had  no  interest  in  the  result  of  the 
proceeding  and  was  not  entitled  to  take  and 
prosecute  an  appeal. 

8.  Trial  4=9 1 05  (2)— Hearsay  ovidenoe  adaltted 
without  objectioa  may  be  considered. 
When  hearsay  evidence  has  been  admitted 
in  the  trial  court  withoat  objection,  the  trial 


court  and  also  the  i^pellate  eonrt  may  prop- 
erly consider  the  same  in  order  to  determine 
whether  the  evidence  as  a  whole  is  sufficient 
to  sustain  findings  and  a  Judgment  or  Older  of 
the  trial  court 

4.  Allans  «=3>69— Records  «=>I7(7)— Evideaoa 

sustaining  flndlng  of  naturalization  ia   pro- 

oeedlng  to  restore  record  thereof. 

In  a  proceeding  under  St  1006,  p.  78,  to 

restore  an  alleged  record  of  naturalization  of 

the  petitioner's  deceased  husband,  evidence  ^eM 

sufficient  to  support  a  finding  of  the  trial  court 

that  decedent  had  been  naturalized,  and  that 

there   was  a  record  thereof  which  had  l>een 

destroyed. 

Appeal  from  Superior  Oonrt,  City  and 
County  of  San  Francisco;  Bernard  J.  Blood, 

JTudge. 

In  the  matter  of  the  naturalization  of 
August  Hermann  Sielcken,  also  commonly 
known  as  Hermann  Sielcken.  Petition  by 
Clara  Sielcken,  as  widow  of  August  Hermann 
Sielcken,  praying  for  an  order  restoring  the 
records  of  the  district  court  of  the  Fourth 
judicial  district  In  the  matter.  Francis  P. 
Garvan,  as  Allen  Property  Custodian  of  the 
United  States,  Intervened.  From  a  decree 
restoring  the  record  of  naturalization,  tbe 
Intervmer  appeals.    Affirmed. 

Knight,  Boland,  Hutchinson  &  Christin,  of 
San  Francisco,  for  appellant 

John  Francis  Meylan,  qf  San  Franclaco,  for 
respondent 

RICHARDS,  3.  This  proceeding  was  Insti- 
tuted by  the  petition  of  one  Clara  Sielcken. 
as  the  widow  of  one  August  Hermann  Siel- 
cken, directed  to  the  superior  court  of  tbe 
dty  and  county  of  San  Francisco^  praying 
for  an  order  restoring  the  records  of  the  dis- 
trict court  of  the  Fourth  judicial  district  of 
the  state  of  California  in  tlie  matter  of  tb» 
naturalization  of  said  August  Hermaim 
Sielcken,  alleged  in  her  amended  petition  to 
have  occurred  in  said  court  He  Jurisdic- 
tion of  said  superior  court  to  entertain  Bald 
petition  arises  out  of  the  fact  that  it  became 
the  successor  of  the  jurisdiction  and  custo- 
dian of  tbe  records  of  said  former  district 
court  under  the  provisions  of  the  (JonstltTitioa 
creating  said  superior  court  and  of  the  stat- 
utes expressly  providing  for  such  succession. 
St  1880,  p.  23.  The  proceeding  Itself  was 
instituted  under  and  in  accordance  with  tbe 
provisions  of  section  2  of  an  act  of  the  legis- 
lature approved  June  16,  1006,  entitled  "An 
act  relating  to  the  restoration  of  court  rec- 
ords which  have  been  lost.  Injured  or  de- 
stroyed by  conflagration  or  other  public  ca- 
lamity." Stats.  1906,  p.  73.  The  petitioner^ 
application  was  filed  in  said  superior  court 
on  October  20, 1920,  and  came  on  tar  hearing 
on  October  23d  of  that  year.  At  the  Inc^tv- 
tlon  of  said  h^arlng  no  person  aK>eared  to 
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appow  nld  petition,  and  tberenpoo  consider^ 
able  evldenoe  was  presented  to  the  court  In 
snpport  thereof  without  objection;  bnt  at  a 
later  session  of  said  court  held  on  November 
8,  1920,  one  Franda  P.  Garvan^  Allen  Prop- 
erty Custodian  of  the  United  States,  appear- 
ed, alleging  that  as  such  official  he  had  an 
interest  In  the  determination  of  said  mat- 
ter, and  be  therefore  at  said  time  presented 
a  complaint  In  Intervention  and  asked  leave 
to  file  the  same.  The  further  hearing  of  the 
matter  was  then  continued  until  December 
1,  1920,  at  which  time  the  respective  parties 
appeared,  the  tietltioner  to  object  to  the  fil- 
ing of  said  complaint  in  Intervention  upon 
the  ground  that  the  said  complainant  as  such 
offldal  was  not  a  party  in  Interest  in  said 
proceeding,  and  the  said  complainant  In  In- 
tervention to  move  to  strike  out  all  of  the 
evidence  theretofore  presented  by  the  peti- 
tioner upon  the  ground  that  the  petition  did 
not  (ftate  facts  sufficient  to  entitle  the  appli- 
cant to  the  relief  prayed  for.  In  making 
said  motion  the  complainant  In  Intervention 
expressly  disclaimed  making  any  objection 
to  the  competency  of  the  evidence  thus  far 
presented,  or  to  the  fact  that  it  was  in  & 
large  measure  hearsay.  The  petltlonei<  at 
this  point  amended  her  original  petition  in 
certain  respects,  and  thereupon  the  court 
took  under  adviaement  both  matters.  The 
hearing  then  proceeded  with  the  further  sub- 
mission of  evidence  both  in  support  of  the 
miginal  and  amended  petition  and  In  opposi- 
tion thereto,  to  none  of  which  evidence  was 
any  objection  urged  upon  the  ground  of  com- 
petoicy:  and,  the  cause  having  been  submit- 
ted to  tiie  court  for  decision,  it  made  an  or- 
der permitting  the  complaint  in  Intervention 
to  be  filed,  and  also  made  a  further  order 
denying  the  motion  of  the  complainant  to 
strike  oat  the  testimony  m  behalf  of  said 
petitioner,  and  thereapon  made  and  entered 
its  Judgment  granting  the  prayer  of  the  peti- 
tioner for  the  desired  relief.  From  sudi 
last-named  Judgment  the  complainant  in  in- 
tervention prosecutes  this  appeal. 

[1]  The  first  question  presented  upon  this 
appeal  is  as  to  whether  a  right  of  appeal  ex- 
ists In  a  proceeding  of  this  character.  It  Is 
conceded  that  this  is  a  spedal  proceeding, 
and  that  it  is  one  in  which  no  provision  for 
an  appeal  is  embraced  in  the  statute  which 
provides  for  snch  proceeding.  Notwithstand- 
ing this  fact,  we  are  of  the  opinion  that  the 
existence  of  a  right  of  appeal  in  proceedings 
of  this  character  has  been  conclusively  de- 
termined, so  far  as  this  court  is  concerned, 
by  the  decision  of  the  Supreme  Court  in  the 
recent  case  of  ApiAication  of  Herman,  191 
Pac.  934. 

[2]  The  next  qoestton  presraited  for  discus- 
sion is  as  to  whether,  conceding  that  a  right 
of  appeals  exists,  the  appellant,  as  the  Allm 
Property  Custodian  of  the  United  States,  has 
■neb  an  Interest  in  the  result  of  this  proceed- 


f  ing  as  to  entiile  him  to  take  and  prosecnts 
such  an  appeaL  We  are  of  the  opinion  that 
this  question  has  been  determined,  in  so  far 
as  this  court  is  concerned,  by  the  action  and 
order  of  the  trial  court  In  permitting  the 
appellant  to  file  and  present  proofs  in  sup- 
port of  his  complaint  in  intervention.  Hav- 
ing been  thus  made  a  party  to  the  record  in 
this  proceeding  by  an  order  of  the  trial  court 
from-  which  no  appeal  has  been  taken,  we 
think  the  appellant  has  acquired  sufficient 
standing  thereby  to  permit  the  prosecution 
by  him  of  this  appeal,  particularly  in  view 
of  the  fact  that  throughout  the  entire  record 
herein  it  Is  made  apparent  that  the  purpose 
of  the  petitioner  In  seeking  to  have  the  lost 
record  of  her  deceased  husband's  admission 
to  citizenship  restored  is  In  furtherance  of 
her  prior  and  continuing  effort  to  wrest  from 
the  custody  of  the  Allen  Property  Custodian 
of  the  United  States  that  portion  of  the  estate 
of  her  deceased  husband  which  was  taken 
over  during  the  recent  war  by  said  official 
upon  the  theory  tliat  her  said  husband  was 
an  alien  enemy. 

This  brings  us  to  the  only  remaining  ques- 
tion before  this  court  for  its  determination 
upon  this  appeal.  That  question  Is  whether 
there  was  sufficient  evidence  presented  to  the 
trial  court  to  sustain  its  order  granting  the 
relief  prayed  for  by  the  petitioner  under  the 
provisions  of  section  2  of  the  act  of  the  Legis- 
lature approved  June  16,  1906,  relating  to 
the  restoration  of  court  records  lost,  injured, 
or  destroyed  by  conflagration  or  other  public 
calamity. 

It  is  conceded  that  the  records  of  the  dis- 
trict court  of  the  state  of  Ckilifomia  in  and 
for  the  Fourth  Judicial  district  were  destroy- 
ed in  the  conflagration  of  1906,  but  it  is  con- 
tended by  the  appellant  that  there  is  no  evi- 
dence in  the  record  before  us  suffldoit  to 
sustain  the  flndlngs  of  the  trial  court  tliat 
there  ever  existed  In  the  records  and  files  of 
said  court  a  record  of  a  Judicial  proceeding 
wherein  August  Hermann  Slelcken  was  made 
a  naturalized  dtlzen  of  the  United  States. 
Before  entering  upon  the  inquiry  as  to  Just 
what  the  record  herein  does  contain  touch- 
ing more  or  less  dosely  the  question  before 
us,  it  may  be  well  to  refer  briefly  to  the  stat- 
ute which  authorizes  such  proceeding.  There- 
are  two  sections  In  this  statute  relating  to 
the  restoration  of  lost  or  destroyed  Judicial 
records.  By  the  first  of  these  the  record 
may  be  restored  by  the  simple  process  of 
presenting  to  the  court  a  duly  certified  copy 
of  the  original  record.  In  the  second  sec- 
tion of  the  act,  however,  it  was  apparently 
realized  by  the  lawmakers  sitting  In  extra 
session  within  a  brief  space  of  time  after  ttae 
great  conflagration  of  1906  that  cases  might 
arise  wherein  It  would  be  Impossible  to  pro- 
cure either  certifled  copies  of  the  original 
proceedings  or  any  exact  evidence  as  to  wliat 
the  original  record  did  actually  contain ;  and 
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in  the  presence  of  rach  a  possibility  section 
2  of  said  statate  was  enacted,  permitting  par- 
ties seeking  the  restoration  of  lost  Judicial 
records  to  present  such  competent  evidence 
aa  they  might  be  able  to  produce  as  to  the 
substance  or  effect  of  the  lost  or  destroyed 
judgment  or  order.  This  Is  such  a  case.  It 
has  relation  to  the  Judicial  record  of  the 
naturalization  of  an  tDdividual  occurring 
nearly  50  years  ago,  the  individual  himself 
being  deceased,  and,  In  all  hnman  probabili- 
ty, each  and  all  of  those  who  participated  In 
the  original  proceeding  as  Judge,  clerk,  wit- 
nesses, and  spectators  having  likewise  gone 
the  way  of  all  the  earth.  It  is  in  the  light 
of  the  situation  which  is  thus  presented  that 
we  approach  a  consideration  of  the  evidence 
in  the  instant  case. 

[3]  In  so  doing  it  is  to  be  noted  that  the 
appellant  has  expressly  waived  any  objection 
which  he  might  have  urged  at  the  hearing 
in  the  trial  court  to  the  competency  of  any 
'  and  all  of  the  evidence  produced  on  behalf 
of  the  petitioner,  and  to  the  fact  that  much 
of  said  evidence  was  hearsay.  When  evi- 
dence of  this  character  has  been  admitted 
in  the  trial  court  without  objection.  It  and 
also  this  court  upon  appeal  may  pr(^>erly 
consider  the  same  in  ord^  to  determine 
whether  the  evidence  as  a  whole  is  sufficient 
to  sustain  findings  and  a  judgment  or  order 
of  the  trial  court  in  the  petitioner's  favor. 
Smith  V.  Golden  State  Syndicate  et  al.,  185 
Pac.20e. 

Having  thus  determined,  we  take  up  the 
entire  record  before  us  for  the  purpose  of 
discovering  and  properly  weighing  what  it 
may  contain  touching  the  matter  ot  the  date 
and  place  of  the  naturalization  of  August 
Hermann  Sielcken.  There  are  certain  un- 
questioned facts  which  stand  forth  npon  the 
threshold  of  this  record  having  an  impor- 
tant bearing  upon  the  weight  and  effect  of 
certain  other  proffered  evidence.  This  initial 
evidence  has  reference  to  the  character  of  the 
deceased  August  Hermann  Sielcken  and  to 
his  lifelong  conduct  touching  the  matter  of 
American  citizenship.  The  record  teems  with 
proof  that  August  Hermann  Sielcken,  com- 
monly known  as  Hermann  Sielcken,  was  a 
man  of  the  highest  personal  character  and 
of  a  capacity  approadilng  genius  In  the  con- 
duct of  large,  diversified,  and  widely  extend- 
ed business  affairs.  He  came  to  the  state  <rf 
California  a  poor  foreigner,  almost  an  exile, 
from  Hamburg,  Germany,  the  jdace  of  his 
birth.  He  died  in  Baden  Baden  in  1917.  Be- 
tween these  two  dates  he  rose  from  a  position 
of  obscurity  and  poverty  to  be  a  merchant  of 
International  reputation,  a  several  times  mil- 
lionaire, and  a  man  of  affairs,  whose  reputa- 
tion for  personal  and  business  integrity  ex- 
tended to  three  continents.  From  a  time 
dating  back  to  the  period  of  his  early  resi- 
dence in  California  Hermann  Sielcken  began 
to  deport  himself  as  and  to  declare  himself 


to  be  a  natunllced  citizen  of  tlM  United 
States,  and  from  that  early  date  up  to  the 
hour  of  his  death  he  consistently  claimed 
and  acted  as  a  naturalized  American  citizen. 
He  voted  in  national  and  local  elections  as 
such  citizen  while  residing  in  the  city  of  New 
York.  He  served  npon  juries  for  whidi  citi- 
zenship was  a  prereauisitfe  He  acted  as  s 
director  of  numerous  corporations  to  which 
citizenship  was  an  essential  qnalification. 
He  traveled  widely  upon  permits  issued  to 
him  upon  his  declaration  of  his  American 
citizenship.  He  was  at  his  marriage  and  In 
the  official  records  of  each  alliance  certified 
to  the  fact  that  he  was  a  citizen  of  the  Unit- 
ed States.  He  repeatedly  asserted  among  liiB 
former  friends  and  acQualntances,  at  home 
and  abroad,  that  he  was  a  naturalized  Amer- 
ican citizen.  He  was,  in  fact,  very  proud  of 
his  citizenship,  even  when  a  resident  in  Ger- 
many daring  the  closing  years  of  bis  life  and 
when  it  would  have  been  to  bis  interest  to 
have  declared  himself  a  citizen  and  subject  of 
Germany.  He  acquired  an  extensive  estate 
in  Baden  Baden,  and,  after  having  done  sow 
being  offered  a  title  of  nobility  by  the  ducliy 
of  Baden,  conditioned  upon  his  becoming  a 
German  citizen,  be  refused  sudi  title  upon 
the  ground  that  he  possessed  a  higher  title 
of  nobility  in  the  fact  of  his  American  dti- 
zenshlp.  Over  the  portals  of  his  home  in 
Baden  Baden  he  constantly  kept  displayed 
the  American  flag,  while  he  adorned  its  halls 
with  portraits  of  American  presidents  and 
other  distinguished  citizens  of  the  United 
States.  Being  in  Germany  at  the  time  of  the 
outbreak  of  the  great  war,  and  being  detained 
there  against  bis  desires  to  return  to  Amer- 
ica, be  steadfastly  and  courageously  main- 
tained that  he  was  an  American  citizen,  and 
frequently  caused  his  assertion  in  that  regard 
to  be  entered  in  the  official  records  of  the  Ger- 
man £<mpire.  Upon  the  declaration  of  war 
between  the  United  States  and  Germany  be 
was  listed  by  the  latter  as  an  alien  enemy  of 
Germany  and  as  an  American  citizen,  and  Ills 
property  in  Germany  was  ordered  seized  by 
the  German  Alien  Pr(4)erty  Custodian.  In 
the  year  1910  he  was  called  as  a  witness  be- 
fore a  congressional  committee  at  Washing- 
ton, D.  O.,  and  there  testified  under  oath  to 
the  fact  that  he  was  a  citizen  of  the  United 
States  and  had  been  so  for  30  years.  In  ad- 
dition to  such  sworn  declaration,  he  frequoit- 
ly  declared  to  numerous  persons  that  he  had 
been  naturalized  while  living  in  Callfomia, 
but  that  he  had  lost  his  naturalization  papas 
in  the  wreck  of  the  steamer  Parana  off 
the  coast  of  Brazil  in  the  year  1877.  In  a 
word,  there  is  not  a  scrap  of  evidence  conk- 
ing from  bis  lips  or  pen  in  contradiction  ct 
this  consistent  course  of  conduct,  oral  state- 
ment, and  recorded  evidence  tending  to  show 
that  during  the  entire  period  of  bis  life^ 
from  a  time  shortly  after  his  arrival  in  Oall- 
fomia,  Hermann  Sielcken  constantly  and  i 


Digitized  by 


Google 


Cal.)  OARVAN 

(1»T 

sistenay  acted  as  and  asserted  and  believed 
himself  to  be  a  natarallzed  American  citizen, 
and  conducted  blmself  uniformly  as  such  In 
all  the  manifold  relations  of  his  active,  ex- 
tensive, and  distinguished  business  career. 
From  these  evidences  the  Inference  is  Irre- 
sistible that  Homann  Slelcken  was  in  fact  a 
naturalized  American  citizen,  and  that  he 
had  been  such  from  early  In  the  period  of 
his  residence  in  the  United  States  and  while 
he  was  Uvlng  within  the  state  of  Callfonila. 
This  brings  us  to  the  question  as  to  when 
and  where  and  by  the  action  and  order  of 
what  tribunal  Hermann  Slelcken  was  made 
an  American  dtlzen  by  the  process  of  natu- 
ralization. The  fact  Is  undisputed  that  he 
first  entered  the  United  States  In  the  year 
1869,  being  at  that  time  19  years  of  age,  and 
arriving  In  California  from  Costa  Rica,  and 
that  for  the  first  two  or  three  years  there- 
after he  engaged  In  the  business  of  traveling 
wool  buyer  through  various  portions  of  Cal- 
ifornia. During  this  period  he  entered  the 
emi^oy  of  R.  Feuersteln  &  Co.,  being  a  firm 
of  wool  buyers  having  their  headquarters  In 
San  Frandscoj  and,  according,  to  hl8  own 
statement,  was  required  by  said  firm  to  be- 
come an  American  citizen  as  a  condition  of 
bis  remaining  tn  their  employ.  He  further 
states  in  writing,  though  not  under  oath,  that 
he  accordingly  made  an  application  for  nat- 
uralization to  the  courts  of  either  Mendo- 
cino or  Sonoma  comity.  This  statement  has 
refvence  evidently  to  his  Intention  papers, 
whlcb  he  would  have  been  entitled  to  take 
out  after  a  two-year  residence  in  California 
and  which,  in  accordance  with  the  expressed 
wish  of  his  employers,  he  would  have  exe- 
cuted during  those  early  years  and  while 
traveling  upon  their  business  in  those  por- 
tions of  the  state.  However,  he  took  up 
his  settled  residence  in  California  In  about 
the  year  1873,  according  to  the  San  Francisco 
directory  of  that  year,  and  k^t.  such  resi- 
dence until  some  time  in  the  year  1876,  when 
he  went  Bast  for  the  first  time,  to  accept 
employment  In  the  firm  of  importers  of  which 
he  afterwards  became  and  continued  up  to 
his  death  In  1917  to  be  a  leading  m^nber. 
It  was  during  this  period  of  fixed  abode  in 
San  Francisco  that  he  would  have  arrived  at 
bis  majority  and  would  also  have  completed 
bis  five-year  term  of  residence  in  the  United 
States  which  would  for  the  first  time  bave 
entitled  him  to  take  out  his  final  naturaliza- 
tion papers  and  receive  from  the  court  his 
order  and  certificate  of  naturalization.  The 
record  shows  that  he  frequently  thereafter 
asserted,  both  orally  and  In  writing,  that  he 
was  iKWsessed  of  these  naturalization  papers, 
and  that  be  lost  the  same  In  the  wreck  of 
the  steamer  Parana  off  the  coast  of  BrazU 
In  the  year  1877.  Notwithstanding  the  loss 
of  these  papers,  he  constantly  and  conslstentr 
ly  thereafter,  as  we  have  seen,  declared  him- 
self to  be  and  conducted  himsdf  as  an  Ame^ 
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lean  citizen  In  all  Che  aifalrs  and  relations 

of  his  business,  social  and  personal  life. 

[4]  From  these  undiluted  facts,  wltb 
whldi  the  record  may  fairly  be  said  to  be 
filled,  but  one  reasonable  and  natural  Infer- 
ence can  be  drawn,  which  Is  that  August 
Hermann  Slelcken  was  naturalized  during 
the  year  1874  or  187S  while  residing  In  the 
city  of  San  Francisco,  and  by  the  action  of 
a  court  of  record  in  said  dty  having  Juris- 
dltion  to  confer  naturalization  upon  him. 
The  statutes  of  the  United  States  during  that 
period  required  that  persons  seeking  natu- 
ralization should  make  their  final  application 
therefor  In  the  district  In  which  they  resided. 
The  Inference  as  thus  fortified  is  aided  by 
evidence  of  a  fruitless  examination  of  the 
records  of  Mendocino  and  Sonoma  counties 
for  the  purpose  of  discovering  a  record  of 
the  first  or  final  naturalization  papers  of 
Slelcken  if  sudi  ever  existed  there,  and  is 
also  aided  by  the  report  of-  one  Becker,  show- 
ing a  like  fruitless  investigation  of  the  rec- 
ords of  the  federal  District  Court  of  this  dis- 
trict relating  to  naturalization.  The  district 
court  of  the  state  of  California  in  and  for  the 
Judicial  district  which  embraced  the  city  and 
county  of  San  Francisco  was  the  state  court 
of  record,  which  was  Invested  by  act  of  Con- 
gress with  Jurisdiction  over  the  subject  of 
naturalization.  The  trial  court,  by  a  ration- 
al process  of  elimination,  and  after  a  care- 
ful consideration  of  all  of  the  evidence  which 
this  record  contains,  drew  the  inference  and 
reached  the  conclusion  that  Hermann  Slel- 
cken had  taken  out  his  final  naturalization 
papers  in  that  court,  and  hente  that  a  record 
thereof  existed  therein  prior  to  the  18th  day 
of  April,  1906,  which  record,  being  destroyed 
by  the  conflagration  of  that  day  and  year, 
might  be  restored  as  to  Its  substance  and 
efTect  under  section  2  of  the  act  of  June  16, 
1906,  relating  to  the  restoration  of  lost  or 
destroyed  Judicial  records.  We  are  unable 
to  say  that  the  Inference  thus  deduced  and 
the  order  thus  made  are  not  sufficiently  sup- 
ported by  the  evidence  In  the  case. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  BflBrmed ;  and  It  is  so  ordered. 

We  concur:  WASTX^  P.  J.;  KERRIGAN,  J. 


(31  Cal.  App.  71)1) 

GARVAN,  Allen  Property  CustoAan,  V. 

FLOOD,  Superior  Court  Judge. 

(Civ.  3802.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Feb.  24,  1921.) 

Application  by  Frauds  P.  Garvan,  as  Alien 
Property  Custodian  of  the  United  States,  for 
certiorari  to  review  a  decree  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
Bernard  J.  Flood,  Jadge,  rertoring  a  record 
Vt  naturalization.    Dismissed. 
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Kxdght,  Boland,  HntchiBaoii  4  Christin,  of 
Saa  Francisco,  for  petitioner. 

John  Franda  Neylan,  of  San  Frandaco,  for 
respondent. 

PER  CDRLAM.  Upon  the  anthorlty  of  the 
case  entitled  "In  the  Matter  of  the  Naturalisa- 
tion of  Aopist  Hermann  Sielcken,  etc.  (No. 
8804),"  107  Pac  668,  this  day  decided,  the  petiv 
tion  for  a  writ  «t  review  herein  is  dismissed. 


(51  Cal.  App.  S96) 

JAYNES  V.  WEiCKMAN  et  aL 
(Civ.  No.  3454.) 

(District  Cioart  of  Appeal,  Second  District,  IM- 
yision  2,  California.    March  8,  1021.) 

1.  Appeal  and  error  «=s>488(2>— Appeal  does 
not  stay  preventive  or  prohibitory  Injunotlon. 

An  appeal  does  not  stay  the  operation  of  a 
preventiTe  or  prohibitory  injunction. 

2.  Appeal  and  error  «=a488 (2)— Appeal  stays 
mandatory  Injunction. 

An  appeal  stays  the  operation  of  a  manda- 
tory injunction. 

3.  Appeal  and  error  «=9488(2)  —  Order  ra- 
stralnlng  continuance  of  condition  not  aeces* 
sarlly  mandatory  Injunction  stayed  by  appeal. 

An  order  or  decree  restraining  the  fnrther 
continnance  of  an  ezistinc  condition  does  not 
take  on  the  character  of  a  mandatory  injunc- 
tion stayed  by  an  appeal  merely  because  it  en- 
joins defendants  from  continuing  to  do  tJie  for- 
bidden acts,  as  an  injunction  that  restrains  the 
continuance  of  an  act  or  series  of  acts  may 
be  just  as  much  a  protecttve  or  prohibitory  in- 
juntHion  as  one  that  restrains  the  commission 
of  an  act. 

4.  Appeal  and  error  «=>488(2)--Onler  inhibit- 
ing defendants  from  oontlnulng  business  under 
trade-name  not  mandatory  to  be  stayed  by 
appeal. 

An  injunction  inhibiting  defendants  from 
carrying  on  their  business  of  truckmen  under 
a  proscribed  trade-name,  necessarily  requiring 
that  they  remove  the  forbidden  trade  name  or 
names  from  their  trucks,  from  the  entrance  to 
their  place  of  business,  etc.,  is  not  a  manda- 
tory injunction  stayed  by  appeal,  but  a  pre- 
ventive or  prohibitory  injunction  not  stayed; 
injunction  prohibiting  the  infringement  of  a 
right  adjudged  to  belong  to  plaintiff  not  being 
mandatory  merely  because  defendant  may  in- 
cidentally be  compelled  to  perform  some  act. 

Action  by  Maud  B.  Jaynes  against  CSiarles 
O.  Weickman  and  otbera.  Judgment  for 
plaintiff,  and  defendants  appeal  and  apply 
for  supersedeas  pending  api)eal  to  prevent 
ptinisbment  for  contempt  for  violation  of  In- 
junction.   Order  to  show  cause  discharged. 

A.  G.  Relly,  of  Los  Angeles,  for  appellants. 
Collier  &  Labarere  and  Walter  H.  Spraffue, 
all  of  Los  Angeles,  for  respondent. 


FZMLATSON,  P.  7.  The  appellants  la 
tbla  case  have  asked  this  court  to  grant  a 
sapersedeaa  pending  their  api^eal  from  the 
judgment  Pending  the  appeal,  the  superior 
court  undertook  to  punish  appellants  for 
contempt  of  court  nie  allege^  contempt 
consisted  of  appeUants'  continued  use  of  a 
certain  trade-name  in  violation  ot  the  terms 
of  an  Injunction  embodied  In  the  judgment 
from  which  the  appeal  was  taken.  Appel- 
lants filed  a  petition  for  a  writ  of  prohibi- 
tion, but  this  court  being  of  the  opinion  that 
supersedeas,  rather  than  prohibition,  is  the 
writ  applicable  to  the  case^  made  an  order 
to  show  cause  why  the  writ  ot  supersedeas 
should  not  Issue. 

The  facts  pertinent  to  the  Inquiry,  as  dis- 
closed by  the  judgment  roll,  briefly  are 
these:  For  some  time  prior  to  the  com- 
mencement of  the  action  plalntUt,  the  re- 
spondent on  the  appeal,  had  conducted,  un- 
der the  trade-name  "the  Active  Transfer 
Company,"  the  business  of  transferring,  for 
hlre^  baggage  and  luggage  from  place  to 
place  In  the  city  of  Los  Angeles.  The  appeal- 
ing defendants— that  Is,  the  defendants  other 
than  the  telephone  company — since  some  time 
prior  to  the  action,  have  been  engaged  in  a 
similar  business  In  the  same  dty,  using  In 
that  business  the  trade-name  "the  Action 
Transfer  (Company."  That  name  and  other 
similar  descriptive  trade-names  were  dis- 
played upon  the  trucks,  stationery,  and  place 
of  business  of  the  appealing  defendants,  and 
likewise  In  certain  display  advertisements 
In  the  telephone  directory  of  the  defendant 
Southern  California  Telephone  Company: 
that  company  having  Issued  Its  latest  tde- 
pbone  directory  shortly  prior  to  the  entry  of 
the  judgment  in  the  action.  The  superior 
court  found  that  the  trade-name  adopted  and 
used  by  the  appealing  defendants  was  calca- 
lated  and  Intended  to  and  did  deceive  the 
patrons  of  plaintiff  and  the  public  in  general, 
and  that  its  use  by  those  defendants  had 
damaged  plaintiff's  business. 

The  judgment  adjudges  and  decrees.  In 
substance  and  effect  that  the  appealing  de- 
fendants be  perpetually  enjoined  from  ad- 
vertising and  carrying  on  their  business  aa 
"the  Action  Transfer  Company,"  and  frona 
using  the  words  "Action  Transfer  Company" 
in  any  manner  whatsoever.  The  judgment 
likewise  decrees  that  the  defendant  Southern 
California  Telephone  Company  change  the 
telephone  number  that  is  listed  In  Its  tele- 
phone directory  In  connection  with  the  name 
"the  Action  Transfer  Company."  The  tele- 
phone company  has  not  appealed  from  the 
judgment  Since  the  apiteallng  defendants, 
the  defendants  who  are  asking  for  the  writ 
of  supersedeas,  are  not  directed  to  change 
the  number  in  the  telephone  directory,  that 
injunctive  part  of  the  decree  being  directed 
solely  to  the  telephone  company,  and  since^ 
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tbenton,  tiw  anpeallng  defeodants  cannot 
properly  be  proceeded  against  for  contempt 
by  reason  of  any  failure  of  the  telepbone 
company  to  comply  with  this  part  of  the 
Judgment,  it  will  not  be  necessary  to  con- 
sider whetber  a  writ  of  supersedeas  should 
issue  to  stay  proceedings  thereon.  It  will 
be  time  enough  to  consider  that  que8tl<Mi 
when,  if  ever,  the  superior  court,  by  coor 
tempt  proceedings  initiated  against  the  tele- 
phone company,  shall  attempt  to  enforce 
obedience  to  this  particular  part  of  the  de- 
cree. 

In  the  contempt  proceedings  Initiated  sub- 
sequently to  the  date  when  the  appealing  de- 
fendants took  their  appeal  from  the  Judg- 
ment and  filed  the  1300  undertaking  in  due 
form,  it  was  made  to  appear  to  the  superior 
court,  by  affidavit,  that  each  of  the  defend- 
ants by  whmn  the  appeal  has  been  taken, 
subsequent  to  the  receipt  of  notice  of  entry 
of  the  Judgment,  continued  to  allow  the 
name  "Action  Transfer  Company"  to  remain 
on  the  tracks  and  vehicles  owned  and  driven 
by  them,  that  their  place  of  business  is  still 
conducted  under  the  trade-name  that  they 
always  have  used,  that  of  "the  Action 
Transfer  Company,"  and  that  they  are  car- 
rying on  their  bn^ess  without  having  made 
any  change  in  their  advertisement  signs. 

The  motion  for  the  writ  of  supersedeas  Is 
based  upon  the  claim  that  those  parts  of  the 
decree  that.  In  effect,  enjoin  the  appealing 
defendants  from  continuing  to  carry  on  their 
business  under  the  name  "the  Action  Trans- 
fer ComjMiny"  were  stayed  by  the  appeal 
from  the  Judgment.  This  claim  Is  based  up- 
on that  provision  of  section  949  of  the  Code 
of  Civil  Procedure  whereby  it  is  declared 
that  in  cases  not  provided  for  in  sections  942 
to  945,  Induslve — and  this  is  not  one  of  them 
— the  perfecting  of  an  appeal  by  giving  the 
$300  undertaking  "stays  proceedings  in  the 
court  below  upon  the  Judgment  or  order  ap- 
pealed from." 

[1,2]  It  is  well  settled.  Indeed  conceded, 
that  an  appeal  does  not  stay  the  <qperatlon  of 
a  preventive  or  prohibitory  injunction. 
Herced  Mln.  Co.  v.  Fremont,  7  CaL  ISO ;  Hein- 
len  V.  Cross,  63  CaL  44.  EquaUy  well  settled 
la  It  that  an  appeal  does  stay  the  operation 
of  a  mandatory  Injunction;  I.  e.,  one  that 
oomiKis  affirmative  action.  Schwartz  v. 
SnperlOT  Court,  111  Cal.  106,  43  Pac.  580; 
Clnte  V.  Superior  Court,  155  CaL  15,  99 
Pac.  362,  132  Am.  St.  Rep.  54.  The  rea- 
son for  this  distinction  la  found  In  the 
Inherent  nature  of  an  order  or  decree  which 
merely  prohibits  or  restrains  affirmatiye  ac- 
tion. A  stay  of  proceedings  from  its  na- 
ture operates  only  on  orders  and  decrees 
commanding  some  acts  to  be  done;  for  the 
appeal  operates  only  as  a  stay  of  any  prp- 
ceedings  that  may  be  had  or  taken  upon 
tbe  order  or  decree  appealed  from — 1.  e.,  pro- 
ceedings to  enforce  tbe  order  or  decree,  A 
197  P, 


prohibitive  Injuactton  requlrea  no  ezecntlcm 
for  its  enforcement  It  acts  "directly  with- 
out process  upon'  Uie  defendant."  Heinlen 
T.  Cross,  supra;  Wolf  v.  Gall,  174  Cal.  14(^ 
162  Pac.  115.  The  effect  of  a  supersedeas  la 
to  restrain  the  respondent  from  taking  af- 
flrmative  action  to  enforce  his  decree;  It 
does  not  authorise  the  appellant  .to  do  what 
the  decree  prohibits  him  from  doing.  Tht 
only  effect  of  an  appeal,  when  perfected,  hi 
to  stay  execution  of,  L  e.,  "proceedings  ui^ 
on«"  tbe  Judgment;  and  U  the  Judgment  acbi 
directly  upon  the  defendant  without  the  nO' 
cesslty  for  any  writ  of  execution  or  othet 
proceeding  for  its  enforcement,  the  appeal 
does  not  stay  its  operation. 

[S]  The  Injunctive  features  of  the  decree 
under  consideration  here  enjoin  the  appealing 
defendants  from  continuing  to  do  certain 
things.  An  order  or  decree  restraining  the 
further  continuance  of  an  existing  condition 
does  not  take  on  the  character  of  a  manda- 
tory Injunction  merely  because  it  enjoins  the 
defendants  from  continuing  to  do  the  for- 
bidden act.  An  Injunction  that  restrains  the 
continuance  of  an  act  or  series  of  acts  may 
be  Just  as  mudi  a  iH-eventlve  or  probibi- 
tory  injunction  as  one  that  restrains  the 
commission  of  an  act.  State  v.  Superior 
Court,  39  Wash.  115,  80  Pac.  1108,  1  L..  E.  A. 
(N.  S.)  564,  109  Am.  St.  Hep.  867,  4  Ann.  Cks. 
229 ;  United  RaUroads  v.  Superior  Court,  172 
CaL  85-OT,  160  Pac.  468,  and  cases  there 
dted. 

[4]  Appellants,  contrary  to  the  injunctive 
inhibitions,  are  continuing  to  carry  on  their 
business  under  the  proscribed  trade-name. 
They  are  not  enjoined  from  engaging  In  the 
transfer  business  In  the  city  of  Los  Angeles 
or  elsewhere.  What  they  are  enjoined  froqi 
doing  is  to  use  in  their  business  the  inter- 
dicted trade-name.  It  Is  true  that.  In  order 
to  carry  on  their ,  business  In  a  manner  con- 
formable to  the  injunctive  features  of  the 
Judgment,  they  must  remove  the  forbidden 
trade-name  or  names  from  their  trucks,  from 
the  entrance  to  their  place  of  business,  and 
from  their  display  advertising  signs;  and  It 
also  is  true  that  these  are  affirmative  acta. 
But  the  affirmative  acts  necessary  to  be  dmie 
by  defendants  in  order  to  continue  the  trans- 
action of  their  business  without  disobeying 
the  injunctive  features  of  the  Judgment  are 
but  acts  that  are  necessary  to  effectuate  the 
principal  purpose  of  the  injunction,  which  is 
to  forbid  further  infringement  upon  plain- 
tiff's right  to  the  exdusive  use  of  the  busi- 
ness name  that  she  had  adopted  before  the 
defendants  entered  tbe  field  of  competition. 
The  Injunctive  parts  of  the  decree,  therefore, 
only  Incidentally  involve  the  doing  of  any 
affirmative  act  And  not  only  are  the  af- 
firmative acts  but  Incidental  to  the  acoom- 
plishment  of  the  principal  purpose  of  the  In- 
junction ;  they  are  acts  each  one  of  which  is 
within  the  power  at  the  defendants  lawtuU; 
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to  perform.  This  feature  alone  Is  saffldent 
to  differentiate  this  from  the  Schwartz  Case, 
111  CkL  106,  48  Pac.  680,  so  much  relied  on 
by  these  appellants  In  their  application  for 
the  writ  ot  supersedeas. 

According  to  all  the  definitions,  the  in- 
junction embodied  In  the  decree  Is  preventlTe 
or  prohibitive.  An  Injunction  which  pro- 
hibits the  Infringement  of  a  right  adjudged 
to  belong  to  the  plaintiff  is  not  mandatory 
merely  because  the  defendant  may  indden- 
tally  be  compelled  to  perform  some  act ;  and 
the  courts,  as  said  by  Mr.  Justice  Henshaw  In 
the  United  Railroads  Case,  172  Cal.  88,  155 
Pac.  463,  "have  been  swift  In  holding  that  the 
character  of  a  prohibitive  injunction  was  not 
transformed  and  made  mandatory  because 
It  incidentally  InTolved  the  doing  of  an  af- 
firmative act"  The  same  learned  Jurist  al- 
so says  in  that  case  that  "the  court  wlU  not 
destroy  the  relief  granted  by  any  excessive 
astuteness  in  selecting  some  minor  manda- 
tory feature  of  the  Injunction  and  holding 
tliat  that  should  control  the  consideration  of 
the  nature  of  the  relief  awarded." 

In  Georgia  the  granting  of  a  mandatory 
Injunction  Is  prohibited  by  statute.  In  Mer- 
chants' &  Miners'  Transp.  Co.  T.  Granger, 
etc.,  132  Ga.  167,  63  S.  B.  700,  the  Injunctton 
restrained  the  defendant  "from  refusing  to 
receive  and  carry  the  lumber  of  the  plaintiff 
in  the  order  in  which  It  is  duly  tendered  for 
shipment"  It  was  contended  that  this  was 
not  a  preventive  injunction,  but  was  strictly 
mandatory  in  character,  since  its  effect  was 
to  compel  the  defendants  to  do  the  affirma- 
tive act  of  taking  and  receiving  and  shipping 
the  lumber.  The  Supreme  Court  of  Georgia 
declared: 

■  "While  under  the  Code  ♦  •  •  an  injunc- 
tion will  not  issue  to  compel  a  person  to  per- 
form an  act,  yet  the  court  may  grant  an  order 
the  essential  feature  of  which  is  to  restrain,  al- 
thongh  in  yielding  obedience  to  the  restraint  the 
defendant  may  incidentally  be  compelled  to  per- 
form some  act" 

The  same  principle  is  announced  in  Falcon 
v.  Boyer,  167  Iowa,  746, 142  N.  W.  427,  in  the 
following  language: 

"While  an  Injunction  la  issued  primarily  to 
restrain,  and  not  to  compel,  an  act,  defendant 
may  be  required  to  do  some  affirmative  act  hec- 
essaiy  to  effectuate  the  principal  purpose  of 
the  order." 

In  Fairfield  Floral  Go.  t.  Bradbury  (C.  0.) 
87  Fed.  416,  the  postmaster  had  changed  the 
usual  course  of  business  of  his  office.  An  in- 
jvmction  was  sought  to  prevent  the  oontinu- 
ance  of  such  interruption.  It  was  argued 
that  the  injunction  would  be  mandatory  be- 
cause it  would  compel  the  postmaster  to  do 
things  other  than  those  he  was  performing. 
The  Circuit  Court  disposed  of  the  contention 
in  the  single  sentence: 


"If,  inddentally,  this  wonid  compel  the  post- 
master to  perform  some  minor  things  which, 
in  the  ordinary  course  of  bosiness,  be  would 
perform,  this  would  not  raider  it  a  mandatory 
injunction." 

What  essentially  are  the  features  of  the 
injunction  embodied  in  the  judgment  in  this 
case?  The  defendants  are  not  compelled  to 
surrender  their  business.  They  retain  their 
business,  and  every  lawful  right  to  carry  it 
on  in  the  usual  and  customary  manner. 
They  are,  however,  forbidden  to  do  that 
which  the  court  below  determined  to  be  il- 
legal and  Improper,  namely,  to  use  certain 
business  names  in  the  conduct  of  their  busi- 
ness. If  we  take  thb  injunctive  words  of 
this  judgment  in  their  ordinary  sense,  it  is 
difficult  to  see  that  any  affirmative  action  is 
required  of  these  appealing  defendants  ex- 
cept that,  in  yielding  obedience  to  the  re- 
straint they  may  Incidentally  be  compelled  to 
perform  some  acts.  The  judgment  in  sub- 
stance, merely  prohibits  the  appealing  de- 
fendants from  carrying  on  their  business  as 
the  Action  Transfer  Company.  The  fact 
that  they  had  for  some  time  been  enjoying 
their  asserted  right  to  use  that  business 
name  does  not  change  the  character  of  the 
injunction.  If  this  were  not  so,  almost  any 
injunction  against  the  doing  of  repeated  acts 
would  be  mandatory  if  the  performance  of 
the  acts  had  been  begun  and  carried  on  for 
any  considerable  time  prior  to  the  com- 
mencement of  the  action.  For  example,  an 
Injunction  against  the  continued  operation  of 
a  cement  plant  to  the  injury  of  plaintiff's  ad- 
jacent orange  grove  (Hulbert  v.  California 
Portland  Cement  Co.,  161  Cal.  239,  118  Pac 
928,  88  L.  R.  A.  [N.  S.]  436),  or  against 
the  operation  of  a  ferry  claimed  to  have 
been  conducted  in  infringement  of  the  plain- 
tiff's franchise  rights  (Vallejo  Ferry  Co. 
V.  Solano  Aquatic  Club,  165  Cal.  255,  131 
Pac  864,  Ann.  Cas.  1914C,  1197),  or  one 
restraining  a  smelting  company  from  per- 
mitting fmnes  from  its  works  to  blow 
over  and  upon  neighboring  lands  (People  v. 
Selby  Smelting  &  L.  Co.,  163  Cal.  84,  124  Pac. 
692,  124  Pac.  1135,  Ann.  Gas.  1913B,  1267), 
could  be  regarded  as  mandatory.  But,  al- 
though in  each  of  the  cases  just  referred  to 
the  plaintiff's  right  to  an  Injunction  was 
bitterly  contested,  it  does  not  appear  to  have 
occurred  to  the  learned  counsel  represoiting 
the  various  defendants  that  the  injunctions 
were  mandatory,  and  that  their  effect  could, 
for  this  reason,  be  stayed  pending  appeal. 

The  applicants  for  the  writ  of  supersedeaa 
tell  us  that  the  writ  is  necessary  to  preserve 
their  status  quo  and  to  avoid  the  consequen- 
ces of  a  mere  "barren  victory"  should  they 
be  successful  on  their  appeal  from  the  judg- 
ment But,  to  quote  again  from  the  opinion 
of  Mr.  Justice  Henshaw  in  the  United  Ball- 
roads  Case: 
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"There  ia  no  ma^e  in  the  phrase  'maintain- 
ing  the  etatas  qao'  which  transforniB  an  in- 
junction essentially  prohibitiTe  into  an  injunc- 
tion easentially  mandatory." 

Probably  most  injunctions,  especially  those 
granted  pendente  lite,  are  necessary  to  the 
protection,  declaration,  or  establlahment  of 
some  disputed  property  right ;  but  the  opera- 
tire  effect  ot  a  strictly  problbitive  injunction 
is  not  for  that  reason  stayed  by  an  appeal. 
Wolf  V.  Gall,  anpra. 

Sufficient,  we  think,  has  been  said  to  show 
that  in  its  essence  the  injunction  embodied 
In  the  judgment  In  this  case  is  prohibitive 
and  restrains  continued  acts  of  Infringement 
upon  a  right  which  the  decree  adjudges  to 
be  plaintiff's  exclusive  property,  namely,  the 
right  of  plaintiff  to  the  exclusive  use  of  the 
business  name  "the  Active  Transfer  Com- 
pany." The  case  seems  to  fall  squarely 
within  the  ruling  in  Morton  v.  Morton,  148 
CaL  142,  82  Pac.  664,  1  L.  B.  A.  (N.  S.)  660, 
where  It  was  held  that  an  injunction  re- 
straining the  defendant,  his  agents  and  em- 
ployees, from  holding  himself  out  as  the  rep- 
resentative of  the  plaintiffs,  and  from  wear- 
ing on  his  hat,  while  engaged  In  the  business 
of  soliciting  the  transfer  of  baggage  and  lug- 
gage, a  badge  with  the  word  "Morton's" 
written  thereon,  or  any  word  similar  there- 
to, is  not  mandatory  but  prohibitive. 

nte  order  to  show  cause  la  dlacharged. 

We  concur:    WOBKS,  J.;  GRAIO,  J. 


(51  Cat.  App.  892) 
GREENEBAUM  V. 


SMITH.    (Civ.  3556.) 


(District  Cionrt  of  Appeal,  I^rst  District,  Divi- 
sion 1,  California.  March  8,  1921.  Hearing 
Denied  by  Supreme  Court  May  5,  1921.) 

I.  Shipping  «=358 (3)— Measure  of  damages  for 
total  breach  of  oontract  by  charterer  of  ship. 
In  actions  against  the  charterer  of  a  ship 
for  a  total  breach  of  hie  contract,  the  measure 
of  damages  is  the  net  amount  which  would  have 
been  earned  by  the  vessel  under  the  charter, 
less  the  net  amount  earned,  or  which  might, 
with  reasonable  diligence  have  been  earned,  by 
the  vessel  during  tiie  time  required  for  the 
performance  of  the  voyage  named  in  such  oon- 
tract of  charter. 

2.  Attachment  «=»5— Aotloa    for    breaeh    of 
oharter  contract  held  "action  on  oontraot  for 
dlraot  payment  of  money." 
Where  defendant  charterer  agreed  to  ship 
cargo,  of  which  freight  would  be  $30,000,  and 
totally  failed  to  do  so,  and  ship  sailed  empty, 
an  action  by  the  owner  for  breach  uf  the  con- 
tract for  damages  in  the  amount  of  |28,000, 
^000  being  the  cost  of  loading  and  unloading 
such  a  cargo,  is  one  for  the  breach  of  a  con- 
tract for  the  direct  payment  of  money,  and  an 
attachment  may  issue  under  Code  Oiv.  Proc.  I 


537,  the  damages  being  easily  ascertainable  ac- 
cording to  fixed  standards  supplied  by  the  con- 
tract or  the  law  acting  upon  It. 

3.  Attachment   «s>2— Constitutional   law   4e» 
249— Statute,  permitting  attachment  by  oer< 
tain  persons,  not  unconstitutional  as  oonfer« 
ring  special  rights  en  a  class. 
Code  Civ.  Proc.  {  1537,  giving  the  right  to 
an  attachment  to  plaintiff  in  an  action  for  the 
direct  payment  of  money  by  reason  of  a  breach 
of  contract,  is  not  unconstitutional,  in  that  it 
denies  one  of  the   parties  to  a  contract  the 
equal  protection  of  the  law,  since  it  operates 
uniformly  In  favor  of  persons  damaged  by  the 
breach  of  a  contract  to  pay  them  money,  not 
being  deprived  of  such  uniformity  because  the 
remedy  is  not  given  against  breaches  of  a  dif- 
ferent character. 

Appeal  from  Superior  Omirt,  City  and 
County  of  San  Frandsco;  F.  J.  Murasky, 
Judge. 

Action  by  Alfred  Greenebaum  against  O. 
Henry  Smith.  From  an  order  denying  Us 
motion  to  discharge  attachment,  defendant 
appeals.    Affirmed. 

Andros  &  Hengstler  and  F.  Eldred  Bo- 
land,  all  of  San  Francisco,  for  appellant 

Wm.  Denman,  of  San  Francisco  (J.  F. 
Resleure,  of  San  Francisco,  of  counsel),  for 
respondent 

KERRIGAN,  J.  Ttals  Is  an  appeal  from 
an  order  denying  defendant's  motion  to  dis- 
charge an  attachment  The  action  is  for 
breach  of  a  charter  party.  At  the  com- 
mencem^it  of  the  action  the  plaintiff  bad  a 
writ  ot  attachment  and  caused  Its  levy 
upon  property  of  the  defendant  The  de- 
fendant moved  to  quash  the  writ  and  va- 
cate the  attachment  upon  two  grounds: 
First  that  the  action  is  not  one  within  sec- 
Uon  637  of  the  Code  of  Civil  Procedure,  1. 
e.,  it  Is  not  for  the  direct  payment  of  mon- 
ey; second,  that  if  the  case  is  within  said 
section,  then  defendant  la  deprived  of  the 
equal  protection  of  the  laws,  because,  in 
like  case,  if  plaintiff  had  breached  the  con- 
tract the  defendant  could  not  have  secured 
an  attachment  The  defendant  supported 
his  motion  with  an  affidavit  that  he  was 
at  all  times  pertinent  to  the  action  a  resi- 
dent of  the  state  of  California.  His  motion 
was  denied,  and  he  takes  this  appeal  from 
the  court's  order  in  that  behalf. 

The  plaintiff  was  the  owner  of  the  sdioon- 
er  Bangor,  and  chartered  the  vessel  to  the 
defendant  under  a  written  contract  made 
and  payable  within  the  state  of  California, 
for  a  voyage  from  Sidney,  New  South 
Wales,  to  San  Francisco.  Under  this  con- 
tract defendant  agreed  to  load  a  full  and 
complete  under-deck  cargo  of  copra  In  bnlk, 
and  a  full  and  complete  deck  cargo  of  vege- 
table oil  In  barrels  or  drums,  or  general 
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merchanffliie,  and  agreed  to  pay  940  per  ton 
oa  tbe  nndeivdeck  cargo,  and  fizs  per  ton 
on  tbe  deck  caiga  The  Bangor  could  bare 
carried  600  tons  of  the  agreed  cargo  nndet 
deck  and  400  tons  on  deck^  so  that,  had  the 
defendant  provided  the  cargo  agreed  upon 
by  him,  lie  would  liaTe  been  required  to  pay 
in  all  tbe  sum  of  $30,000.  Defendant  failed 
to  provide  such  cargo,  and  the  "Bangor" 
viras  compelled  to  sail  empty  from  Sidney 
to  San  EVandsco.  This  action  was  brought 
to  recover  930,000  freight  money,  less  the 
sum  of  $2,000  which  plaintiff  would  have 
been  obliged  to  pay  tor  loading  and  dis- 
charging at  tbe  porto  of  Sidney  and  Sao 
Francisco  respectively.  Tbe  plaintiff  ac- 
cordingly fixed  bis  damage  at  the  sum  of 
$28,000. 

[1/2]  The   measure   of   damages  In   this 
class  of  cases  seems  to  be  well  settled.    In 
actions  against  the  charterer  of  a  ship  for 
a  total  breach  of  his  contract,  such  meas- 
ure is  the  net  amount  which  would  have 
been  earned  by  the  vessel  under  tbe  char> 
ter,  less  the  net  amount  earned,  or  which 
mic^t  with  reasonable  diligence  have  been 
earned,  by  tbe  vessel  during  the  time  re- 
quired for  tbe  performance  of  tbe  voyage 
named  in  such  contract  of  charter.     Corn- 
wall  T.  Moore  (D.  0.)  132  Fed.  868;    Utter 
T.  Chapman,  43  CaL  279;  7  Cyc.  294.    This 
being  an  action  for  damages  for  the  breadb 
of    an  executory  contract,  defendant    con- 
tends that  it  cannot  be  held  to  be  an  action 
on    a   contract  for  the  direct  payment    of 
money.    True,  tliis  is  not  an  action  for  a 
debt  in  a  technical  sense,  nor  for  a  certain 
sum  of  money  spedfled  in  the  contract,  but 
it  is  nevertheless  an  action  for  the  breach 
of    a  contract  for  the  direct  payment    of 
money,  and  merely  because  the  amount  is 
uncertain,  consisting  of  damages  to  t>e  prov- 
en at  the  trial,  is  no  reason  why  an  attach- 
ment may  not  Issue  where,  as  here,  such 
damages   are   easily    ascertainable    accord- 
ing to  fixed  standards  supplied  by  the  con- 
tract or  tbe  law  acting  upon  it     Dunn  v. 
Mackey,  80  Oal.  104,  22  Pac.  64;   Flagg  v. 
Dare,  107  Cal.  482,  40  Pac.  804;  6  Corp.  Jur. 
81.    In  the  first  mentioned  of  these  cases 
defendant  sold  certain  real  property  to  the 
plaintiff,  agreeing '  to  sell  the  property  for 
plaintiff  within  12  months,  and  guaranteed 
to  pay   over  a    specified   amount  therefor. 
Tbe   complaint  alleged    defendant's  failure 
and  refusal  to  sell  the  property,  and  alleged 
the  damages  to  be  tbe  difference  between 
the  sum  agreed  and  tbe  highest  market  val- 
ue of  the  property  since  the  expiration  of 
tbe  year.    It  was  held  that  while  the  action 
was  for  damages  for  the  breach  of  a  con- 
tract, nevertheless,  since  they  could  be  as- 
certained with  Buindent  certainty  so  that 
plaintiff  could  aver  the  amomit  due. In  his 
aflidavit,  the  attachment  should  lasat.    The 
court  said: 


"Our  Code  does  >ot  reqnin  that  the 
amount  due  <m  the  contract  aliall  appear  from 
the  contract  itaelf  (Oode  dr.  Proc.  |  687),  but 
that  the  amount  of  the  indebtedness  shall  be 
shown  by  affidavit  (Code  Civ.  Proc.  {  538). 
Attachment  may  Issae  in  an  action  for  damages 
for  breach  of  a  contract.  Donnelly  v.  Stmeven, 
63  Cal.  182.  And  this,  where  proof  is  neces- 
sary at  the  trial  to  show  the  amount  of  damag* 
es.    Drake  on  Attachment,  |f  13,  23." 

In  the  case  of  De  Leonis  v.  Etchepare,  120 
CaL  407,  62  Pac.  718,  the  court  approves  of 
the  reasoning  in  Dunn  t.  Mackey  In  the  fol- 
lowing language: 

"Nor  is  it  necessary,  in  order  to  give  a  right 
of  attachment,  that  the  amount  in  which  the 
defendant  may  t>e  liable  should  appear  upon  the 
face  of  the  contract  or  instrument  by  or  from 
which  the  liability  is  to  be  determined.  It 
often  happens  that  the  amount  due  under  a 
contract  does  not  appear  from  the  contract  it- 
aelf. "Our  Code  does  not  require  that  the 
amount  due  on  the  contract  shall  appear  from 
the  contract  itaelT    •    •    • » 

-Hjuotlng   from  the    opinion  the    languag* 
alM>ve  set  out,  and  resunjes: 

"But  there  must  exist  a  basis  upon  which  the 
damages  can  be  determined  by  proof." 

[t]  It  is  argued  by  tbe  appellant  that  for 
a  breadi  by  either  of  the  parties  to  a  con- 
tract of  the  character  under  consideration 
the  correlative  remedy  is  an  action  for  dam- 
ages, but  in  the  event  that  tbe  breach  is  by 
the  defendant  the  valuable  right  of  attach- 
ment is  given  to  the  plaintiff  for  the  rea* 
son  that  the  undertaking  of  the  defendant 
is  to  pay  money,  whereas  were  the  situa- 
tion reversed  the  defendant  could  not  avail 
himself  of  the  right  of  attachment,  since 
tbe  breach  of  which  he  complains  is  the 
plaintiff's  failure  to  transport  freight  (WU- 
lett  &  Burr  v.  Alpert,  181  CaL  652,  185  Pac. 
076) ;  that  therefore  section  637  of  tbe  Code 
of  Civil  Procedure  is  unconstitutional  in 
that  it  demies  to  one  of  the  parties  to  a 
contract  the  equal  protection  of  the  law. 
We  may  concede  that  a  st&tote  would  be 
unconstitutional  in  this  respect  which  con- 
ferred special  righta  and  remedies  on  one 
class  which  others  in  the  same  class  could 
not  avail  themselves  of.  We  think,  how- 
ever, that  tbe  statute  under  consideratioa 
is  not  of  this  character,  since  it  oiierates 
uniformly  in  flavor  of  i>erBon8  damaged  by 
the  breach  of  a  contract  to  pay  them  nHnegr. 
That  the  remedy  Is  not  given  against 
breaches  of  a  different  (Aaracter,  tbough 
it  might  be  logical  in  such  cases  to  give  it, 
does  not,  in  our  opinion,  deprive  it  of  the 
uniformity  of  application  which  the  consti- 
tutional provision  here  invoked  has  In  view. 
The  order  la  affirmed. 

We    concur:    WASTHI^    P.    J.;    BIOB* 
ABDS.J, 
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(a  CU.  App.  731) 

PEOPLE  V.  THOMAS.    (Or.92Sk) 

(Siatrict  Conrt  of  AppMl,  Fint  District,  IHtI- 
■ion  1.  California.  March  14,  1921.  Rehear- 
inc  Denied  April  12,  1921.  Hearing  Denied 
by  Sapreme  Coart  May  12, 1921.) 

I.  Crtmiaal  taw  «3366(4),  il69(l)— EvIdenM 
bald  admlMibta  to  ahow  deceased'*'  oondltloa 
and  parpoae  of  visit  to  physician  aooused  of 
abortion,  and  harmless  to  defendant. 
In  a  prosecution  for  homicide  resulting  from 
a  criminal  abortion  performed  by  accused,  evi- 
dence of  a  conversation  with  deceased,  oat  of 
the  presence  of  accused,  in  which  deceased  stat- 
ed she  had  made  an  appointment  with  accased, 
a  doctor,  that  he  wanted  to  operate  on  her 
forthwith,  bnt  she  had  preferred  to  wait  until  a 
later  day,  that  he  was  going  to  charge  ber  |50, 
that  deceased  said  she  was  going  to  telegrapli 
for  money,  and  that  on  the  day  preceding  the 
operation  deceased  stated  she  had  received  the 
money,  and  testimony  of  two  employees  of  a 
telegraph  company  showing  deceased's  tele- 
graphing and  receipt  of  the  money  as  request- 
ed, was  competent  for  the  limited  purpose  of 
showing  the  condition  of  deceased  and  l^e  par- 
pose  of  her  visit  to  accased,  although  aome  of 
sndi  testimony  was  merely  narrative  «f  oc- 
earrencea,  and  therefore  not  within  tb«  res 
geste  role,  bat  its  admission  for  such  limited 
pnipose,  if  error,  was  merely  technical  and 
without  injary  to  accosed. 

2.  Whnaases  «s>379(3)— CoatnidMlag  testl> 
■ony  hatd  propor. 
In  trial  for  mnrder  resulting  from  abortion, 
where  a  doctor  who  was  called  in  by  accused 
to  examine  deceased  shortly  before  her  death 
was  called  as  a  witness  by  accused,  and  testi- 
fied, in  effect,  among  other  things,  that  it  had 
not  occurred  to  him  upon  such  examination  that 
an  illegal  operation  had  been  performed,  it  was 
proper  to  rebut  this  testimony  to  allow  a  police  - 
detective  to  testify  that  in  a  statement  to  him 
tbis  witness,  referring  to  the  case,  said:  "This 
was  a  dirty  mess." 

S.  Criminal   law  «=>4IQ,  420(11),   1169(1)  — 
Admission   of   evideno*  as   to  oenvwaatloD 
oovering  no  disputed  faot  heM  error,  bat  with- 
on!  prejudica  to  aooused. 
In  prosecatioB  for  mnrder  from  abortion, 
the  admission  of  testimony  of  a  witness,  de- 
tailing conversation  between  her  and  the  nurse 
or  attendant  in  aoensed'a  office,  was  error,  but 
warn  not  prejudicial,  aa  it  covered  no  disputed 
fact  in  the  case. 

4.  Criminal  law  «=s706,  il70'/2(6)— Admission 
«f  eontradlctery  atatemont  latar  atriokaa  out 
bald  not  error. 
In  a  prosecution  for  murder  from  abortion, 
where  it  appeared  that  a  friend  of  deceased  bad 
■lade  two  written  statements  which  were  in- 
consistent with   each   other,   the  first  shortly 
after  the  death  of  deceased,  and  at  a  time  when 
the  friend  was  disposed  to  protect  accused  from 
proaecntion  and  the  family  of  deceased  from 
Botoriel7,  and  the  first  statement  was  intro- 
Aieed  by  accased  for  the  purpose  of  discredit- 
taC  the  witness,  the  action  of  the  court  in  ad- 
mittlnK  the  witness'  second  statement  on  redi- 
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rect  exaaiinatioB  and  later  an  motion  ttriUng 
it  oat  was  not  error  prejudicial  to  accused,  nor 
did  the  conduct  of  the  prosecuting  attorney  in 
this  behalf  constitute  misconduct. 

5.  Crtmiaal  law  «=»l  169(1 1  )-^dmlsslon  of  •¥• 
idenoe  giving  rise  to  Inferenoe  of  prior  of- 
fense not  rsveralble  error,  la  view  of  oonvinO' 
lag  evideaoa  of  guUt. 

In  prosecution  for  mnrder  from  abortion, 
the  admission  of  testimony  of  a  detective  con- 
cerning a  conversation  with  accused,  who  said, 
in  reply  to  a  question  why  he  displayed  no 
physician's  sign,  "I  haven't  had  any  signs  on 
my  office  since  I  got  into  trouble  at  the  time  I 
was  on  T.  street,"  even  if  the  testimony  was  in- 
admissible aa  affording  the  jury  ground  for  in- 
ferring that  accused  had  been  charged  with 
a  prior  and  separate  offense,  and  inadmissible 
to  prove  intent  in  this  class  of  cases,  was  not 
reversible  error,  in  view  of  the  convincing  char- 
acter of  the  remaining  evidence  of  accnsed's 
guUt 

6.  Criminal  law  «=»!  186(4) —  Misconduct  of 
proseontlon  In  asking  objectionable  questions 
held  not  reversible  error. 

In  prosecution  for  mnrder  from  abortion, 
miscondnct  of  the  prosecuting  officers  in  cross- 
examining  accused  as  to  whether  or  not  he  was 
aecnatomed  to  have  patients  like  the  deceased, 
whether  be  had  any  similar  patients  at  his  home 
before  when  miscarriage  had  taken  place,  which 
questions  were  answered  in  the  negative,  and 
asking  him  if  be  knew  l^rtie  D.  or  Myrtle  H., 
which  qoestion  after  arfniment  was  withdrawn, 
and  upon  the  cross-examination  of  a  witness 
for  accused  asking  him,  for  the  purpose  of 
showing  bis  friendship  for  accused,  if  he  was 
not  on  accused's  bond,  which  question  was  not 
objected  to  and  was  answered  affirmatively, 
upon  which  the  witness  was  asked  if  he  had 
not  been  upon  accused's  bond  on  several  occa- 
sions, which  question  was  In  effect  withdrawn 
and  not  answered,  was  not,  under  Const,  art. 

6,  I  4%.  reversible  error,  in  view  of  the  con- 
vincing character  of  the  evidence  of  accused's 
guDt. 

7.  Homicide  ^=3254 — Evidenoe  held  to  support 
conviction  of  murder  resulting  from  abortion. 

In  prosecution  for  murder  from  abortion, 
evidence  held  to  support  conviction  of  murder 
in  second  degree. 

Appeal  from  Superior  Ourt,  CJlty  and 
County  of  San  Francisco;  Michael  J.  Roche, 
Judge. 

Frank  Thomaa  was  convicted  of  murder  in 
the  second  degree,  and  from  the  Judgment 
and  from  an  order  denying  bis  motion  for 
new  trial  be  appeals.    Affirmed. 

Leo  Kaufmann  and  J.  Mueller,  both  of 
San  Francisco,  for  appellant 

n.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rioiv 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

EIIRRIGAN,  3.  The  defendant  was  con- 
victed of  murder  in  the  second  degree.  This 
appeal  is  from  the  judgment  and  from  am 
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Older  denying  the  defendant's  motion  for  a 
new  trial. 

The  theory  of  the  prosecution  was  that  the 
homicide  was  the  result  of  a  criminal  abor- 
tion performed  by  the  defendant,  who  was  a 
licensed  physician.  He  had  a  fully  equlpi>ed 
office,  which  was  in  hla  home  on  Franklin 
street,  in  San  Francisco.  Rose  M.  White, 
the  deceased,  was  a  young  woman  about  19 
years  of  age,  in  good  physical  health.  On 
Wednesdayv  November  20,  1919,  she  com- 
municated to  her  intimate  friend,  Mrs. 
Blanch  E.  Clarke,  that  she  was  pregnant, 
mentioned  the  name  of  a  man  who,  she  said 
was  responsible  for  her  trouble.  She  also 
stated  that  she  had  been  given  the  name  of 
a  doctor  who  would  relieve  her  of  her  con- 
dition, and  that  she  Intended  to  make  an  ap- 
pointment with  him.  lAter  that  day  she 
gave  the  doctor's  name  as  Thomas,  and  In- 
formed her  friend  that  the  operation  would 
cost  her  $50 ;  also  that  the  doctor  desired  to 
operate  at  once,  but  that  she  had  put  It  ofT 
until  the  following  Friday.  Mrs.  Clarke  sug- 
gested to  her  friend  that  she  should  tele- 
graph to  the  man  whose  name  she  had  giv- 
en, informing  him  of  her  condition  and  ask- 
ing for  assistance.  To  this  Miss  White  de- 
murred, but  later  Informed  Mrs.  Clarke  that 
she  had  followed  her  suggestion,  and  the  rec- 
ords of  the  Western  Union  Telegraph  Com- 
pany which  were  Introduced  In  evidence 
show  that  she  did  In  fact  telegraph  to  the 
person  In  question  asking  for  $40,  and  that 
he  sent  her  the  money.  On  Thursday  night 
Miss  White  remained  with  Mrs.  Clarke,  and 
the  next  morning,  on  leaving  to  keep  her  ap- 
pointment with  the  defendant,  requested 
Mrs.  Clarke  to  communicate  with  her  by 
telephone  in  case  she  did  not  hear  from  her 
by  noontime,  at  the  same  time  giving  to  Mrs. 
Cnarke  a  paper  on  which  was  written  a  tele- 
phone number  and  also  a  street  address, 
which  was  the  telephone  number  and  street 
address  of  the  defendant.  At  the  time  in- 
dicated Mrs.  Clarke  called  up  the  number; 
the  call  being  answered  by  a  woman,  Mrs. 
GofCoUer,  the  nnrse  or  assistant  of  the  de- 
fendant, who,  in  reply  to  Mrs.  Clarke's  in- 
quiry after  Miss  White,  said  she  knew  no 
one  by  that  name.  Mrs.  Clarke  then  recall- 
ed that  her  friend  had  told  her  to  ask  for 
Mrs.  Stevens,  and  she  accordingly  did  so, 
whereupon  Mrs.  GoffoUer  stated  that  Mrs. 
Stevens  was  resting  easily,  but  wanted  Mrs. 
Clarke  to  call  for  her  after  dinner  that  eve- 
ning. She  accordingly  called  at  the  office 
and  residence  of  the  defendant,  and  there 
saw  the  defendant,  who  stated  to  her  that  it 
had  been  necessary  for  him  to  give  Miss 
White  two  treatments— one  In  the  morning, 
which  was  unsuccessful,  and  a  second  in  the 
afternoon.  Mrs.  Clarke  found  her  friend  In 
great  pain.  Shortly  after  Mrs.  Clarke's  ar- 
rival at  the  office  Mrs.  GofToUer  left  the 
house,  saying  she  was  going  to  a  dinner  par- 
ty.   Later  the  defendant  answered  the  tele- 


phone, and  Bfrs.  Olarke  heard  the  voice  of  a 
woman  at  the  other  end  of  the  line.  The  de- 
fendant asked  the  person  on  the  line  If  Dr. 
Kremer  had  been  told  abont  the  event  and  If 
he  was  coming  down  with  her.  Uie  reidles 
were  in  the  affirmative,  and  shortly  after- 
wards Mrs.  GoffoUer  returned,  followed  by 
Dr.  Kremer.  The  defendant  told  Dr.  Krem- 
er that  he  had  treated  the  deceased  about 
a  year  before,  and  that  he  had  found  it  nec- 
essary on  that  occasion,  as  on  this,  to  give 
her  a  second  treatment.  The  defendant.  In 
response  to  a  query  from  Dr.  Kremer,  stat- 
ed that  the  deceased  was  about  three  months 
pregnant.  Thereupon  Dr.  Kremer  wrote  a 
prescription,  and  Mrs.  Clarke  went  to  have 
it  ffiled.  When  she  returned  about  half  an 
hour  later  her  friend  was  dead.  Later  Mrs. 
GoffoUer  said  to  Mrs.  Clarke,  "Will  you 
stand  by  us?"  The  latter  promising  to  do 
so.  She  also  asked  Mrs.  Clarke  If  she  would 
take  the  body  to  her  apartment,  but  this  was 
refused.  Subsequently  one  Morris  Wein- 
traub,  a  friend  of  the  defendant,  arrived  on 
the  scene,  and  he,  the  defendant,  and  Mrs. 
GofToller  retired  to  another  room,  where  they 
remained  for  a  short  time,  when  Mrs.  Clarke 
was  requested  to  Join  them.  While  there 
with  them  Weintraub  remarked:  "We  wUl 
have  to  fix  this  up  or  the  doctor  wUl  have 
to  go  to  jail."  He  also  suggested  that  Mrs. 
Clarke  should  say  that  she  was  walking 
along  the  street  with  the  deceased,  when  the 
latter  fell  and  was  picked  up  by  Mrs.  Clarke 
and  brought  into  the  defendant's  office.  This 
she  refused  to  do,  and  she  also  refused  at 
about  this  time,  In  the  presence  of  the  de- 
fendant, to  accept  $40  offered  to  her  by  Mrs. 
GoffoUer,  who  in  doing  so  remarked:  "This 
is  the  money  the  doctor  got  from  the  girl." 
Miss  White  died  about  10:30  p.  m.,  and 
about  two  hours  later  the  defendant,  at  the 
Instance  of  Weintraub,  reluctantly  notified 
the  coroner's  office  by  telephone  that  a  wo- 
man had  died  In  his  office;  that  she  had 
come  to  his  office  unexpectedly  and  died  sud- 
denly; that  he  did  not  know  the  cause  of  her 
death ;  that  he  had  failed  to  notify  the  coro- 
ner's office  sooner  for  the  reason  that  the 
telephone  was  out  of  order.  Shortly  there- 
after a  deputy  coroner,  accompanied  by  De- 
tective Leo  Bunner,  arrived  at  the  defend- 
ant's office.  They  found  blood  spots  upon  a 
bed,  which  the  defendant  In  some  confusion 
explained  came  from  himself,  he  being  a  suf- 
ferer from  piles,  and,  when  it  was  pointed 
out  to  him  that  they  were  on  the  upper  sheet, 
he  stated  that  he  sometimes  slept  on  hla 
stomach.  Fresh  blood  clots  were  also  found 
on  the  defendant's  operating  table,  although 
he  declared  that  he  had  not  used  It  for  three 
months.  The  telephone  was  found  to  be  in 
good  order.  An  examination  of  the  body  of 
the  deceased  showed  that  one  stocking  had 
been  put  on  inside  out,  that  the  hooks  and 
eyes  of  her  dress  were  improperly  fastened, 
and  that  her  clothes  appeared  to  have  been 
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hastily  pnt  <m.  A  satchel  containing  obstet- 
rical instruments  was  fopnd  in  the  doctor's 
office. 

Dr.  John  R.  Clark,  the  autopsy  surgeon, 
testified  that  the  death  of  the  deceased  was 
due  to  a  hemorrhage  resulting  from  the  pro- 
curement of  an  abortion. 

[1]  Over  the  objection  of  the  defendant, 
Mrs.  Clarke  was  permitted  to  testify  to  a 
conversation  with  the  deceased,  out  of  the 
presence  of  the  defendant,  in  which  the  de- 
ceased stated  that  she  had  made  an  api)oint- 
ment  with  Dr.  Thomas,  the  defendant;   that 
he  wanted  to  operate  on  her  forthwith,  but 
she  had  preferred  to  wait  till  Friday;   that 
he  was  going  to  charge  her  $50  to  perform 
the   operation.     She  also  testified   that   her 
friend  had  told  her  that  she  was  going  to 
telegraph  to  the  man  responsible  for  her  con- 
dition in  New  York,  asking  that  he  send  her 
the  sum  of  $40,  and  that  on  the  day  preced- 
ing the  fatal  operation  her  friend  Informed 
her  that  she  had  received  the  money.    Cov- 
ered by  this  objection  is  also  the  testimony 
of  two  witnesses,  employees  of  the  Western 
Union  Telegraph  Company,  showing  that  the 
deceased,  shortly  after  her  conversation  with 
Mrs.  Clarke,  had  telegraphed  to  New  York 
for  $40,  and  that  she  had  received  said  sum 
as  requested.    This  testimony  was  not  ad- 
mitted for  the  purpose  of  showing  the  com- 
mission'of  the  offense  charged,  but  to  show 
the  condition  of  the  deceased  and  the  pur- 
pose of  her  visit  to  the  defendant    For  this 
limited  purpose  it  was  competent.    People  r. 
Wright,  167  Cal.  1,  188  Pac.  349;   People  ▼. 
Northcott,  189  Pac.  704.    WhUe  this  char- 
acter of  evidence  Is  admissible  when  part  of 
the  res  gestae  of  a  particular  phase  of  the 
whole  transaction  (State  v.  Power,  24  Wash. 
34.  63  Pac.  1112,  63  L.  R.  A.  902),  some  of  the 
above  testimony  thus  admitted  over  objec- 
tion  was   merely  narrative  of  occurrences, 
and  therefore  not  within  the  rule  making  it 
competent;  still,  as  the  court  instructed  the 
Jury  that  such  testimony  was  not  admitted 
generally,  but  only  to  show  the  condition  of 
the  deceased  and  the  character  of  her  visit 
to  the  defendant's  office,  It  is  clear  that  the 
error,  if  error  It  be,  was  merely  technical 
and  without  injury  to  the  defendant.    As 
to  that  part  of  such  testimony  showing  that 
the  deceased  had  received  by  telegraph  the 
sum  of  $40  from  New  York,  this  constituted 
part  of  the  preparation  for  the  visit,  and  was 
clearly  admissible  under  the  rule  announced 
In  People  v.  Wright,  supra. 

[2]  Dr.  Roy  Eremer,  the  physician  who 
was  called  in  by  the  defendant  to  examine 
the  deceased  shortly  before  her  death,  was 
caUed  as  a  witness  in  behalf  of  the  defend- 
ant, and  he  testified,  In  effect,  among  other 
tblngs,  that  It  had  not  occurred  to  him  up- 
on the  occasion  of  such  examination  that  an 
illegal  operation  had  been  performed.  To 
rebut  this  testlm<my  Capt.  Duncan  Mathew- 
■on,  head  of  the  detective  force  of  the  police 


department,  was  called,  and  testifled  that  in 
a  statement  to  him  this  witness,  referring 
to  the  case,  said:  "This  was  a  dirty  mess." 
For  the  puriwee  offered  this  evidence  was 
competent. 

[3]  The  contention  of  the  defendant  that 
the  testimony  of  Mrs.  Clarke,  detailing  the 
conversation  between  her  and  the  nurse  or 
attendant  in  the  defendant's  office,  was  in- 
admissible, must  be  sustained,  but  it  cover- 
ed no  disputed  fact  in  the  case,  and  was 
wholly  without  prejudice  to  the  defendant. 

[4]  Objection  was  made  to  the  reading  of 
a  statement  made  by  Mrs.  Clarke.  It  ap- 
pears that  she  had  made  two  written  state- 
ments which  were  inconsistent  one  with  the 
other.  The  first  was  made  shortly  after  the 
death  of  her  friend,  and  at  a  time  when  she 
was  disposed  to  protect  the  defendant  from 
prosecution  and  the  family  of  her  friend 
from  humiliation  and  notoriety.  It  was  con- 
tradictory of  a  written  statement  later  made 
by  her  and  of  her  testimony  given  at  the 
trial.  The  first  statement  was  Introduced 
by  the  defendant  for  the  purpose  of  dlscredr 
iting  the  witness.  On  redirect  examination 
her  second  statement  was  admitted,  but  lat- 
er on  motion  it  was  stricken  out.  The  court 
committed  no  error  prejudicial  to  the  de- 
fendant in  so  ruling,  nor  did  the  conduct  of 
the  prosecuting  attorney  in  his  behalf  con- 
stitute misconduct 

[S]  Complaint  is  made  of  the  admission  of 
the  testimony  of  Miles  Jackson,  a  detective, 
concerning  a  conversation  had  with  the  de- 
fendant, wherein  the  latter,  in  reply  to  a 
question  as  to  why  he  displayed  no  physi- 
cian's sign  in  connection  with  his  office,  re- 
plied: "I  haven't  had  any  signs  on  my  office 
since  I  got  into  trouble  at  the  time  I  was 
on  Turk  street"  It  Is  urged  in  su^rart  of 
the  admission  of  this  testimony  that  it  was 
an  explanation  by  the  defendant  of  a  sus- 
picious circumstance  in  ths  particular  case 
and  therefore  competent;  but  assuming,  as 
contended  by  the  defendant,  that  the  object 
and  effect  of  this  testimony  was  to  afford 
the  jury  ground  for  the  inference  that  the 
defendant  had  been  charged  with  a  prior 
offense  separate  from  the  charge  on  trial, 
and  that  it  was  inadmissible  to  prove  Intent 
In  this  class  of  cases,  still,  in  view  of  the 
convincing  character  of  the  remaining  evi- 
dence against  the  defendant,  we  would  not 
be  warranted  in  reversing  the  judgment  on 
account  of  the  admission  of  this  somewliat 
ambiguona  testimony. 

[6]  During  the  examination  of  the  defend- 
ant as  a  witness  upon  the  trial,  and  also  of 
one  of  the  witnesses  called  in  his  behalf,  the 
defendant  objected  to  certain  questions  ask- 
ed by  the  deputy  district  attorney.  He  la 
not  however,  in  a  position  to  complain  of 
the  rulings  of  the  court  upon  them,  for  they 
were  either  withdrawn  or  they  elicited  noth- 
ing injurious  to  defendant's  case.  The  de- 
fendant now  in  this  court  for  the  first  time 
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tnlgna  fhe  utMng  of  rach  questions  aa  mls- 
oondnct.  Upon  this  point  the  record  shows 
that  the  prosecntlng  officers  cross-examined 
the  defendant  as  to  whether  or  not  be  was 
accustomed  to  have  patients  like  the  deceas- 
ed; whether  he  had  any  similar  patients  at 
his  home  before  when  miscarriage  had  taken 
place.  These  questions  were  answered  In 
ttie  negatlTe.  The  witness  was  then  asked 
If  he  knew  Myrtle  Dean  or  Myrtle  Hanley, 
bnt  this  question,  after  argoment,  was  with- 
drawn. Upon  the  cross-examination  of  a 
witness  for  the  defendant  the  deputy  district 
attorney,  for  the  purpose  of  showing  the  wit- 
ness' friendship  for  the  defendant,  asked  him 
If  he  was  not  on  the  defendant's  bond.  This 
question  was  not  objected  to  and  was  an- 
swered a£BrmativeIy ;  whereupon  the  pros- 
ecuting attorney  asked  him  If  he  had  not 
been  upon  the  defendant's  bond  on  several 
occasions.  This  question  was,  In  effect,  with- 
drawn and  was  not  answered. 

[7]  Tbe  question  put  to  the  defendant  last 
above  quoted  was  not  proper  cross-examina- 
tion, and,  assuming  that  the  question  pat  to 
the  other  witness  just  detailed  was  not  ask* 
ed  In  good  faith,  stOl,  as  the  asking  of  this 
question  was  not  assigned  as  misconduct, 
nor  the  court  requested  to  direct  the  Jury  to 
disregard  it,  and  in  view  of  the  very  strong 
case  made  by  the  people,  we  cannot  regard 
these  matters  as  Justifying  a  reversal,  al- 
though In  a  close  case  our  conclusion  might 
well  be  otherwise.  l%e  law  contemplates 
that  the  defendant  In  a  criminal  case  shall 
be  tried  according  to  the  rales  of  law,  and 
while  In  a  given  case  an  appellate  court,  tn 
view  of  tbe  convincing  cliaracter  of  the  erf* 
,  deuce,  may  recognize  that  it  Is  its  duty  to 
afBrm  the  Judgment  of  conviction,  notwith- 
standing a  disregard  by  the  prosecuting  offi- 
cer of  some  of  those  rules,  it  would  be  a  mat- 
ter of  serious  regret  tf  sudi  officers  should 
take  advantage  of  tbe  situation  created  by 
the  adoption  of  section  4%  of  article  6  of  the 
Constitution  to  indulge  in  such  infractions, 
more  especially  in  view  of  the  comparative 
helplessness  of  the  defendant  under  such 
circumstances.  In  the  present  case  tbe  evi- 
dence, as  we  liave  said,  is  quite  convincing 
of  the  defendant's  guilt.  It  is  admitted  that 
he  was  a  licensed  physician;  that  the  de- 
ceased was  pregnant;  that  she  had  made 
two  recent  visits  to  his  office,  and  had  been 
given  two  treatments  by  him  on  the  occasion 
of  the  second  of  those  visits;  that  she  died 
in  his  office  as  the  result  of  an  abortion. 
Tbe  evldoice  also  shows  tibat  the  defend- 
ant informed  Dr.  B^remer  that  deceased  was 
three  months  pregnant;  that  he  asked  Dr. 
Eremer  to  sign  the  death  certificate;  that 
the  defendant's  assistant  in  his  presence  of- 
fered to  return  to  Mrs.  Clarke  the  money 
received  by  the  defendant  from  the  deceased, 
and  requested  Mrs.  Clarke  to  stand  by  them 
and  to  take  the  body  of  her  friend  to  her 


own  apartment;  tiiat  deflendanfs  friend 
Weintraub  In  Iiis  presence  remained,  '^e 
must  fix  this  up  for  the  doctor  or  he  wIU 
have  to  go  to  Jail,"  and  at  the  same  conver- 
sation, with  the  same  persons  present,  sng- 
gested  that  Mrs.  Clarice  should  say  to  the  an- 
thorlties  that  the  deceased  was  suddenly 
taken  ill  on  tbe  street  In  front  of  tbe  doc- 
tor's office,  and  was  conveyed  into  his  office 
and  died.  In  addition  there  are  the  suspi- 
cious drcumstances  of  tbe  blood  clots  on  the 
bed  and  operating  table,  and  the  defendant's 
explanation  concerning  them;  the  delay  In 
notifying  the  coroner's  office  of  the  death. 
In  view  of  the  evidence  in  tbe  case  we  think 
it  is  plainly  one  that  falls  within  the  terms 
of  tbe  amendment  to  the  Constitution  above 
cited,  requiring  an  affirmance  of  the  Judg- 
ment. 

The  instructions  of  the  court  were  fair  and 
fully  covered  every  phase  of  tbe  case, 

Tbe  Judgment  is  affirmed. 

We  concur:  WASTK,  P.  J.;  RICHABDS,  J. 


(Jl  Cal.  App.  744) 

MoCONNELL  v.  SUPERIOR  COURT  IN  AND 

FOR  ALAMEDA  COUNTY  et  U. 

(Civ.  3848.) 

(District  Coart  of  Appeal,  First  District,  Drri- 
tion  1,  California.  March  16,  1921.'  Hear- 
ing Denied  by  Supreme  Court  May  12, 1921.) 

Certiorari  iSEs29-.Detenntnatlon  of  motlOB  for 
new  trial  without  proper  affldavitt,  etoi,  msre 
Irregularity. 
Tboagh  the  lower  court  proceeded  to  deter- 
mine motion  for  new  trial  witliout  having  be- 
fore it  proper  affidavits  and  in  the  absence  of 
proper  specifications  of  errors  of  law  occurring 
on  trial  and  with  no  specifications  of  the  evi- 
dence daimed  to  be  insufficient  to  justify  the 
decision,  there  was  a  mere  irregularity  in  the 
proceedings  of  the  lower  court  which  did  not 
aSect  its  jurisdiction,  conferred  by  Code  Civ. 
Proc.  (  657  et  seq.,  to  hear  and  determine  mo- 
tion for  new  trial,  and  the  -writ  of  certiorari 
is  not  available  to  attack  such  irregularity,  ly- 
ing only  where  an  inferior  coort  or  tribunal 
baa  acted  without,  or  in  excess  of,  jurisdiction. 

Application  for  certiorari  by  Emmett  W. 
McCounell  against  the  Superior  Court  of  tbe 
State  of  California  in  and  for  the  County  of 
Alameda  and  Hon.  J.  J.  Trabucco,  Judge 
thereof,  to  require  respondent  Judge  to  show 
cause  why  an  order  granting  new  trial  should 
not  be  set  aside,  and  Judgment  entered  in  £a- 
vor  of  petitioner.    Application  denied. 

Goldman  &  Altnum,  of  San  Fraodaoot  for 
petitioner. 

PEK  (7UBIAH.  There  has  been  filed  in 
this  matter  what  purports  to  he  a  verified  pe- 
tition for  a  writ  of  review.  It  appears  there- 
from that  an  action  was  heretofore  cont- 
meuced  In  the  superior  court  of  the  itat^  ot 
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GUlfomla  ta  and  fttr  0n  oonnty  of  Sonoma, 
wherein  Obrlstlan  Schlake^  Jr.,  was  plalntUC 
and  I&nmett  W.  McOonnell,  petitioner  berdn, 
waa  defendant,  ^i^ch  cause  was  thereafter 
transferred  to  the  superior  court  of  the  state 
of  California  In  and  for  Alameda  county. 
After  trial  by  the  court,  flndlnga  of  fact  and 
conclnslons  of  law  were  duly  made,  and 
Judgment  waa  entered  thereon  for  the  defend- 
ant The  plaintiff  In  the  action  thereupon 
made  a  motion  for  a  new  trial  iqton  all  the 
statutory  grounds,  and  serred  and  filed  hla 
affidavits  In  support  thereof.  The  defendant, 
petitl(mer  herein,  opposed  said  motion,  and  In 
sun>ort  of  his  position  likewise  filed  an  affi- 
davit   Motlw  for  a  new  trial  was  granted. 

Thereupon  the  defendant,  this  petiticuer, 
made  a  moti<m  to  vacate  the  order  granting 
a  new  trial  and  for  an  order  re-entering  Judg- 
ment in  his  favor.    This  motion  was  denied. 

Petitioner  now  files  In  this  court  what  pur- 
ports to  be  a  petition  for  writ  of  review,  bat 
wblcb.  In  reality,  appears  to  be  an  api^lca- 
tlon  for  an  order  directing  the  lower  coart  to 
■how  oansa  why  the  order  granting  a  motltm 
for  a  new  trial  In  the  caude  should  not  be  set 
aside  and  tbe  oonrt  directed  to  re-enter  Judg- 
ment In  flavor  of  the  defendant  In  the  action 
and  against  the  plaintiff.  The  basis  of  the 
application  appears  to  be  ttiat  the  lower  court 
proceeded  to  determine  tbe  motion  for  a  new 
trial  without  having  before  it  proper  afflda- 
▼Ita  and  In  the  abMnoe  of  proper  spedflca- 
tions  of  errors  of  law  occurring  at  the  trial, 
and  with  no  qtedficatlons  of  the  evidence 
claimed  to  be  insufficient  to  Justify  the  court's 
declsim. 

Assuming  this  to  be  tbe  fact,  we  think  tke 
«mly  result  was  an  irregularity  In  tbe  pro- 
ceedings of  the  conrt  wbidi  did  not  affect  the 
Jurisdiction  conferred  by  section  667,  et  seq.. 
Code  of  Civil  Procedure,  to  hear  and  deter- 
mine tbe  motion  for  a  new  trial. 

"The  writ  of  certiorari  is  not  avaOatde  to  at- 
tack mere  error;  ft  Ues  only  where  an  Inferior 
court  or  tribunal  has  acted  without,  or  in  ex- 
cess of,  its  Jnrisdietion.  Pacific  TeL  &  TeL  Co. 
V.  Bwhlwnan,  166  OaL  640,  684,  187  Pac..lll9, 
60  U  B.  A.  (N.  B.)  662,  Ann.  Oaa.  19160, 
822L'' 

See,  also,  sections  1068  and  10T4,  Code  Oiv. 
Ptoc. 
Tbe  application  for  writ  of  review  is  dented. 


(51  (M.  App.  712) 

KENDRICK  V. 


GOULD.    (CIV.  8324.) 


(District  Oonrt  of  Appeal,  Second  District,  Di- 
vision 2,  CsHfomia.  Karch  11,  iSSO.  Hear- 
ing Denied  by  Supreme  Court  May  5,  1921.) 

I.  Appeal  aad  error  «s9lOII(l)— Jadomest  for 
attornsy's  fees  es  cosfllotlBg  evldesee  not 
distsrted. 
In  an   attorney's   action   to   recover  fees 

where  the  Issue  arose  as  to  whether  defendant 


T.  ooinj>  (81 

p.) 

was  liable  personally  or  whether  the  estate  «< 
which  he  was  executor  was  liaUe,  a  judgment 
for  plaintiff  wHI  not  be  disturbed  on  confiieting 
evidence. 

2.  Appeal  and  error  «903l  (3)— Presuned  that 
Hading  was  made  against  defense  act  sus- 
talaad  by  avIdeneOi 

Although  a  special  defense  may  be  set  up  in 
the  answer,  if  there  is  not  evidence  to  support 
it  the  appellate  court  must  conclude  that  any 
finding  which  could  have  been  made  would  have 
been  adverse  to  defendant  on  that  issue,  so 
that,  under  such  drcnmstances,  the  Cailnre  to 
find  thereon  does  not  require  a  reversaL 

3.  Trial  «s»3»5(3)— Sgeeial  fladlngs  unseees- 
sary  where  all  denials  la  answer  foand  us- 
trasw 

A  finding  that  each  and  all  of  the  denials  set 
forth  in  the  answer  are  untrue  is  full,  definite, 
and  certain,  so  as  to  obviate  necessity  of  special 
findings. 

4.  Evidence  «=357l  (7)  —  Court  may  pass  oa 
reasonableness  of  fees  without  regard  to  ox- 
pert  evldesee. 

In  an  attorney's  action  to  recover  fees,  ft 
is  within  the  power  of  the  court  to  pass  on  the 
reasonableness  of  the  fee  without  regard  to  ex- 
pert evidence. 

Appeal  from  Superior  Court,  Los  Angeles 
Comity;  Lewis  K.  Works,  Judge. 

Action  by  Wm.  T.  Eendrick  against  Will 
D.  Gould  to  recover  attorney's  fees:  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

James  Donoran,  Olara  Shortridge  Folts, 
and  Will  IX  Gould,  all  of  Los  Angeles,  for 
appellant 

Newlln  ft  Aahboni,  of  Los  Angeles,  for  rs- 
q>ondent 

OBAIO,  J.  It  Is  bard  to  eoneelTe  of  a 
case  vriterdn  the  rule  that.  If  a  siriMrtantlal 
conflict  exists  In  the  evidence,  the  findings 
of  the  trial  ooort  will  not  be  disturbed,  ap- 
plies more  directly  than  in  the  one  at  bar. 
Tlie  principal  question  to  be  determined  Is, 
Was  plaintiff  employed  as  defendant's  attor- 
ney, or  for  tbe  defendant  in  his  capacity  as 
executor  T  l%e  parties  do  not  agree  in  their 
vorslons  of  what  was  said  at  the  time  the 
contract  of  empl<vment  was  made,  but  for 
the  pnrposa  of  this  appeal,  the  evidence  giv- 
en by  plaintiff  must  be  deemed  to  be  troe. 
He  testified:, 

'HSouid,  the  defendant  and  James  H.  Blaneh- 
ard,  came  into  my  office  almnt  the  date  I  have 
mentioned,  and  after  the  usual  greeting  Gould 
says,  *We  want  yon  to  help  us,'  or,  'We  want 
your  services  in  the  contest  that  has  been  filed 
in  tbe  estate  of  Samuel  F.  Baker,  deceased,' 
and  I  replied,  'All  right*  or  words  to  that  effect 
I  said  'AU  right'  •  •  •  After  tbe  conversa- 
tion had  proceeded,  and  Just  before  they  left 
the  ofSce,  Gould  said,  'How-  about  attorney's 
fees?'  or  'What  do  you  expect?'  or  woids  to 
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that  effect;  and  I  said,  "Well,  I  only  want  a 
reasonable  fee,  and  yon  and  Blanchard  are 
both  lawyers;  I  would  be  willing  to  leave  the 
amount  of  the  fee  to  70a  gentlemen.'  And  my 
best  recollection  is  that  no  reply  was  made  to 
that    They  went  out" 

From  this  It  appears  that  the  parties  did 
not,  In  definite  terms,  specify  the  exact  ca- 
pacity of  the  employment  However,  this 
canversatlon,  standing  alone,  is  surely  more 
consistent  with  the  theory  of  private  employ- 
ment, or  at  least  personal  responsibility,  than 
that  the  plaintiff  was  to  act  for  the  defend- 
ant as  executor,  and  to  receive  his  fee  from 
the  estate.  All  of  those  concerned  were  law- 
yers, and  It  must  be  assumed  from  the  fact 
that  Gould  asked  Kendrick  what  about  the 
fee,  and  Kendrick  said  he  would  leave  It  to 
Gould  and  Blanchard  to  fix  the  fee,  that  they 
did  not  have  In  mind  the  court's  fixing  the 
fee,  as,  of  course,  they  knew  the  court  only 
would  have  authority  to  do  in  case  the 
employment  was  to  be  that  of  an  attorney 
acting  on  behalf  of  the  estate,  and  the  fee 
to  be  a  diarge  against  It  If  Gould  bad 
in  mind  that  Eendrlck  was  to  look  to  the 
estate  for  his  fee,  when  Eendrlck  said  that 
he  would  leave  the  matter  to  Gould  and 
Blanchard,  the  natural  reply  would  have 
been,  "No,  we  will  have  to  let  the  court  de- 
termine the  matter." 

The  trial  court  would  have  been  Justified 
In  concluding  from  the  oral  contract  of  em- 
ployment that  the  parties  intended  to  create 
a  personal  obligation  upon  the  part  of  Gould. 
However,  it  considered  further  what  was 
said  and  dime  by  the  parties  subsequoitly. 
AppeUant  calls  attention  to  the  fact  that 
plaintiff  Joined  in  a  petition  for  the  recovery 
of  attorney's  fees  In  the  estate  of  Samuel  F. 
Baker,  and  Insists  that  this  is  evidence  that 
he  regarded  the  employment  as  merely  one 
to  represent  the  estate.  On  the  other  side, 
it  Is  pointed  out  that  the  order  for  substltU' 
tlon  of  attorneys,  made  on  motion  of  Blan- 
chard, representing  the  defendant,  was  that 
"James  H.  Blanchard,  William  T.  Eendrlck 
and  Will  D.  Gould,  Bsqs.,  be,  and  they  are, 
hereby  substituted  as  attorneys  for  said  ex- 
ecutor and  Will  D.  Gould  persoaally,"  etc., 
and  that  a  motion  to  dismiss  the  contest  was  | 
signed  by  these  attorneys  as  "for  executor . 
and  Win  D.  Gould  personally."  | 

[1]  And  we  find  other  conflicting  evidence,  I 
and  evidence  some  of  which  is  susceptible  of  1 
being  interpreted  upon  either  theory.  Un- 1 
der  such  clrcimistances,  it  is  elementary  that  | 
the  decision  of  the  trial  court  will  not  be 
disturbed. 

One  of  the  grounds  relied  npon  by  appel- 
lant is  that  the  findings  are  incomplete.  In 
support  of  this  contention  Bank  of  Wood- 
land ▼.  Treadwell,  66  Cal.  379,  and  Warren 
T.  Bobinson,  71  Gal.  880,  12  Fac  268,  are 
dted.    It  i«  apparent  that  these — 


"were  cases  where  the  finding  Vett  something 
nndetermined,  so  that  the  court  could  not  as- 
certain precisely  what  facts  had  been  found." 
Chatfield  v.  Continental  Bldg,  etc.,  Assn.,  6  CaL 
App.  668,  92  Pac.  1010. 

The  Bank  of  Woodland  ▼.  Treadwell  la  a 
fair  example  of  others  of  this  class  in  which 
findings  have  been  held  InsufBdent  because 
uncertain  and  incomplete.  The  complaint  in- 
cluded a  cause  of  action  for  attorney's  fees 
claimed  for  the  foreclosure  of  a  mortgage; 
the  answer  alleged  that  the  plaintiff  was 
employed  by  the  defendant  to  perform  legal 
services  at  a  fixed  salary,  and  not  otherwise, 
and  that  the  services  rendered  had  been  paid 
for  by  the  payment  of  the  plaintiff's  salary, 
and  the  court  merely  found: 

"That  all  the  allegations  of  the  complaint  are 
true,  and  all  the  allegations  and  denials  of  the 
answer  contradicting  the  complaint  in  any  re- 
spect are  untrue." 

Clearly,  the  issue  of  the  existoice  of  the 
contract  of  employment  and  the  plaintiff's 
payment  thereunder,  alleged  in  the  answer, 
was  one  not  tendered  by  the  complaint,  and 
yet  one  which.  If  true,  would  defeat  plain- 
tiff's cause  of  action.  Consequently,  the  find- 
ing was  InsufBdent  But  in  the  case  at 
bar  It  appears  that,  except  in  the  counter- 
claim contained  tn  the  answer,  but  one  state- 
ment is  found  the  effect  of  which  is  to  do 
more  than  contradict  some  allegation  of  the 
complaint    That  allegation  Is  as  follows: 

"And  the  plaintiff  then  and  there  stated  to 
this  defendant  that  it  was  not  customary  for 
one.  lawyer  to  charge  another  for  professional 
services  rendered,  or  to  be  rendered,  and  that 
he  would  make  no  charge  in  the  matter  unless 
the  defense  was  successful,  and  in  case  the  de- 
fense was  successful  he  would  leave  the  mat- 
ter of  his  fees  and  compensation  to  said  James 
H.  Blanchard  and  Will  D.  Gould,  and  that  in 
no  case  should  the  same  exceed  the  amount 
which  the  court  might  allow  him  in  the  matter 
of  the  estate  of  Samuel  F.  Baker,  deceased, 
as  attorney's  fees,  in  assisting  in  said  defense, 
and  that  there  should  be  no  charge  for  attor- 
ney's fees  against  Will  D.  Gould  personal- 
ly.   •    •    •" 

An  analysis  of  this  affirmative  allegation 
discloses  that  It  contains  five  propositions: 
First,  one  to  the  effect  that  a  contract  of  on- 
ployment  was  entered  into  by  which  defend- 
ant employed  plaintiff  to  represent  hiia  in 
the  defense  of  the  will  of  Samuel  F.  Baker 
against  a  certain  contest  This  fact  is  also 
alleged  In  the  complaint  Second,  Interpret- 
ing the  language  most  favorably  to  appellant 
It  may  be  construed  to  say,  Inferentlally,  that 
plaintiff  was  not  to  represent  defendant 
personally.  This  allegation  is  no  more  than 
a  denial  of  an  allegation  of  the  complaint 
"that  plaintiff  was  employed  by  defendant" 
etc.,  and  other  similar  statements  therein 
contained;  consequently,  a  finding  "Thai 
each  and  all  the  allegationa  set  forth  in 
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plalotUTs  amended  complaint  and  the  amend- 
ment thereto  are  true,"  disposes  of  this  mere 
denial,  whether  afSnnattve  or  negative  In 
form,  of  such  allegation.  Third,  that  nnder 
no  circumstances  was  any  diarge  to  be  made 
against  defendant  personally.  This  Is  only 
a  denial  of  the  allegation  in  the  complaint 
that  plaintiff  was  to  receive  a  reasonable  fee 
to  be  snggested  by  Blanchard  and  Gould. 
It,  therefore,  required  no  special  finding. 
Fourth,  it  la  indirectly  alleged  that  plaintiff 
was  employed  by  defendant  to  represent  de- 
fendant as  executor.  Thla  allegation  re- 
qnlres  no  finding,  because,  even  if  tme.  It 
would  not  contradict  any  part  of  finding  one 
above  quoted  or  refute  the  allegation  of  the 
complaint  that  a  contract  to  represent  Gould 
Iiersonally  was  made,  as  It  is  obvious  that 
plaintiff  may  have  been  employed  to  repre- 
sent defendant,  both  personally  and  as  ex- 
ecutor, since  defendant  was  interested  in 
the  outcome  of  the  contest  as  a  beneficiary 
under  the  will,  as  well  as  being  the  executor. 
Fifth,  the  allegation  under  examination  con- 
tains  the  assertion  that  the  contract  of  em- 
idoyment  provided  that  the  plaintiff's  claim 
to  any  fees  shoald  be  contingent  upon  tbe 
sncceasful  outcome  of  the  litlgati<m. 

This  statement  in  the  answer  presents  an 
issue  which,  if  found  to  be  true,  would  de- 
feat plaintiff's  cause  of  action,  and  its  truth 
might  not  be  regarded  as  definitely  determin- 
ed by  a  general  finding  "that  each  and  all 
tlie  allegations  set  forth  in  plaintiff's  amend' 
ed  complaint  and  the  amendment  thereto  are 
true^"  since  such  an  allegation  as  to  the  con- 
tract of  employment  might  be  true,  and  yet 
an  additional  agreement  as  to  the  fee  be- 
ing contingent  would  avoid  liability  if  the 
defense  in  wliich  the  parties  were  engaged 
was  unsDCcessfuL  But  the  record  of  testi- 
mony given  at  the  trial  discloses  that  no  wit- 
ness testified  In  support  of  the  allegation  In 
the  answer  to  the  effect  that  the  fee  was  to 
be  contingent.  On  the  contrary,  Gould  in 
his  testimony  states  that  Kendrldc,  replying 
to  tbe  question,  "How  about  fees?"  said: 

"It  was  not  the  custom  of  one  lawyer  to 
charge  another  peraoniUly,  and  that  he  never 
did,  and  there  would  be  no  charge  against  the 
estate  except  as  fees  would  be  allowed,  and 
that,  as  Blanchard  and  I  were  both  attorneys 
in  the  case  in  the  matter  of  the  division  of 
those  fees,  he  wonld  leave  that  to  as." 

[2]  Tbia  is  the  only  testimony  whldi  con- 
tradicts Kendrlck's  version  of  the  conver- 
sation wliich  constituted  the  contract  of  em- 
ployment, and  Gould  makes  no  mention  of 
anything  being  said  abut  the  fee  being  com- 
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tingent.  Hence,  no  finding  Is  required  upon 
this  last  part  of  the  affirmative  allegatioo 
quoted  from  the  answer;  for,  although  a 
sjpedal  defense  may  be  set  up  In  the  answer, 
if  there  is  no  evidence  to  support  it,  we 
must  conclude  that  any  finding  which  could 
have  been  made  would  have  been  adverse  to 
the  defendant  upon  that  Issue.  Under  such 
circumstances,  the  failure  to  find  thereon 
does  not  require  a  reversal.  Haight  v.  Cos- 
tanidi,  81  Cal.  App.  Dec.  237;  ^  Krasky  ▼. 
WoUpert,  134  Cal.  338,  66  Pac  309. 

As  to  the  allegations  of  the  counterclaim, 
finding  III  is  full  and  complete.  It  reads 
In  part  "that  all  the  allegations  set  forth  la 
paragraph  2  of  defendant's  counterclaim  are 
untrue  except,"  and  then  follows  a  specific 
finding  entirely  consistent  with  the  allega- 
tions of  the  complaint. 

[3]  In  Williams  t.  Hill,  64  Oal.  390,  it  is 
held  that  a  general  finding,  "that  all  the 
facts  set  forth  in  the  complaint  were  true" 
is  full,  definite,  and  certain  as  to  the  issues 
traidered  by  the  complaint.  See,  also,  John- 
son V.  Klein,  70  Cal.  186,  11  Pac.  606;  Ala- 
meda County  V.  Crocker,  128  Cal.  101,  67 
Pac.  766.  It  follows  that  a  finding  that 
"each  and  all  of  the  denials  set  forth  in 
defendant's  answer  to  plaintlfTs  amended 
complaint  and  amendment  thereto  are  un- 
true" is  full,  definite,  and  certain.  This  find- 
ing was  probably  unnecessary,  in  view  of  the 
second  finding  that  "each  and  all  the  allega- 
tions set  forth  in  plaintiff's  complaint  and 
the  amendment  thereto  are  true." 

Numerous  other  points  argued  are  deter- 
mined by  the  canclusions  already  reached. 
For  example,  if  the  original  contract  of  em- 
ployment was  one  to  represent  the  defendant 
individually,  it  follows  that  the  provisions 
of  sections  1616  and  1619,  Code  of  Oivil  Pro- 
cedure, have  no  application.  Again,  there  is 
no  finding  that  plaintiff  was  employed  to 
represent  the  defendant  ta  a  dual  capacity, 
bat  <HiIy  in  a  personal  one;  consequently  no 
question  arises  as  to  the  segregation  of  fees, 

[4]  The  court  found  that  $2,600  was  a  rea- 
sonable fee  for  the  services  rendered.  Tbla 
finding  was  supported  by  the  testUncmy  of 
several  lawyers.  Hie  court  might  have  pass- 
ed upon  the  matter  without  regard  to  the 
expert  evidence.  ZImmer  v.  Ellbom,  166  CaL 
623,  132  Pac.  1026,  Ann.  Gas.  1914D,  368. 

Tlie  Judgment  appealed  from  Is  affirmed. 

We  concur:  FINIAYSON,  P.  J.;  MTHBS. 
Justice  pro  tern. 

*  For  opinion  in  Supreme  Court,  ■«•  IM  Pao.  H 


Digitized  by 


Google 


664 


197  PAOIFIO  BHPOBTES 


(OU. 


,-51  C«I.  &PI>.  «M) 

FLOYD  V.  TIERRA  QRANDC  DEVELOP. 
MENT  CO.    (Civ.  8613.) 

(District  Court  of  Appeal,  First  IMstrict,  Divi- 
sion 1,  California.    Mardi  4,  192L) 

1.  Evldenoa  «»434(9)— Escrow  kistrnoHons 
ud  doeuinents  prior  to  fliiai  wrHtM  emrtraot 
held  atabsiUe  on  Issue  of  fntMI. 

Bscrow  instractJoBS  and  other  papers  pn- 
pared  hy  parties  to  a  transactton  defining  the 
obligations  and  dnties  of  tke  parties  exeeated 
prior  to  tlie  final  written  agreement,  whereby 
plaintiff  was  to  be  paid  for  serricea  in  procur- 
ing an  exchange  of  property^  were  adniiasible 
on  the  issne  of  fraud. 

2.  Corpsratloas  «=a426  (6)— Resolution  Md  to 
ratify  eentraol,  thoufh  parttos  present  wars 
Ignorant  of  oontenta. 

The  force  of  a  resolution  ratifying  a  con- 
tract cannot  be  avoided  on  the  gronod  that  all 
the  parties  present  were  ignorant  of  the  con- 
tents of  the  contract  which  they  assembled  to 
ratify. 

3.  Corparatlsns  4=3399(1)— Bound  same  as  In- 
dividual by  apparent  authority  given  oflleon 
or  ogonto; 

A  oorporati^  is  bound  by  tlie  same  rvles 
ot  law  concerning  apparent  authority  of  officeta 
and  agents  that  govern  individaals,  snd  no  con- 
cealed resolution,  however  artfully  worded,  may 
give  a  corporation  an  advantage  that  does  not 
belong  to  an  individual. 

4.  Corporations  «S342S(2)— Bound  by  appar> 
ant  authority  given  agoat. 

Where  corporation  officers  had  knowledge 
of  the  fact  that  the  name  of  the  general  man- 
ager appeared'  in  the  body  of  a  contract  as 
owner  of  properties  which  she  offered  in  ex- 
change, and  made  no  objection  to  her  daim  of 
ownership,  tiiey  are  estopped  by  faOure  to 
deny  and  also  by  aflimiative  action  in  ratifying 
the  contract. 

5.  Corporations  4=»426(I0)— Aocoptanoe  of 
fmlta  of  transaotlon  a  ratlfloatlon  thereof. 

'Where  a  corporation  accepts  the  fruits  of 
a  transaction  carried  out  by  its  general  man- 
ager and  has  never  explidtiy  repudiated  it,  it 
cannot  relieve  itself  of  the  obligations  imposed 
by  the  contract. 

6.  Trial  <$=939t— Finding  should  bo  expressly 
mado  on  Iraud  Issue. 

In  sn  action  by  a  brolcer  against  a  corpora- 
tion on  a  note  and  an  agreement  to  pay  a  com- 
mission for  an  exchange  of  property,  where  de- 
fense indnded  allegations  of  fraud  in  obtaining 
the  note  and  also  the  agreement,  plaintiff  was 
entitled  to  a  specific  finding  on  the  issue  of 
fraud  as  framed  by  the  second  cause  of  action 
relating  to  the  alleged  fraudulent  obtaining  of 
the  agreement,  for  the  reason  that  the  court 
may  liave  found  that  the  note  was  fraudulently 
obtained,  and  also  have  found  against  a  fraud- 
ulent procurement  of  the  agreement,  since, 
allegations  of  fraud  being  serious  in  their  ef- 
fect, a  finding  should  ordinarily  be  expressly 
made  by  the  court,  fraud  never  being  presumed. 


Appenl  from  Superior  Court,  Lm  Aageleg 
Connty;    Fred  H.  Tatt,  SudM^ 

Action  by  X  C.  Floyd  against  the  Tlerra 
Orande  Development  Company.  Judgment 
for  defendant,  and  ptainttfT  appeals.  Re- 
versed. 

W.  3.  Ford  and  Ford  ft  Bodkin,  all  of 
Los  Angeles,  for  appellant. 

Haas  &  Dmmigan,  of  Loa  Angeles,  tor 
respondent. 

SBAWEIXs  Presiding  Jnstlce  pro  tern. 
Tbia  la  an  appeal  by  plalntifT  from  a  jadg- 
ment  rendered  in  ftiTor  of  defendant  Hie 
complaint  contains  two  cansea  of  action. 
Tbe  first  is  laid  oo  a  one-year  promissory 
note  bearing  date  October  19,  191B,  for  the 
sum  of  $2,000  with  interest  at  the  rate  of 
7  per  cent,  per  annum  and  for  attorney's  f^es 
should  salt  be  necessary  to  enforce  ccllec> 
tion.  The  second  canse  is  based  on  an  agr(» 
ment  In  writing  executed  September  30,  Idlli, 
by  defendant's  agent  and  general  manager, 
Mrs.  C.  A.  Lovell,  by  the  terms  of  whidi 
said  defmdant  bound  itself  to  pay  the  {Aaio- 
tiff  the  sum  of  $2,000  as  a  commission  for 
services  r«idered  in  promoting  an  exchange 
of  real  pr(H>ertieB  owned  by  defendant  coe- 
poration  and  one  Dr.  B.  D.  Stoddard,  re- 
spectively. Said  causes  of  action  sprang 
from  the  same  real  estate  transacttcm. 

Defendant  corporation  was  organised  Sep- 
tember 2S,  1912.  Mrs.  C.  A.  LoveD,  wbo 
appears  In  her  business  transactions  aa  C.  A. 
Lovell,  is  the  mother  of  Edward  J.  Fleischer 
and  Mrs.  Gwtrade  K.  Huriey.  Tbe  son  and 
daughter  were  tbe  owners  of  several  parcels 
ot  land  sitnate  in  the  conntlea  ot  Los  Angeles 
and  Orange.  To  salt  a  family,  or  otiier  pur- 
pose, not  api)arent,  a  corporation  was  formed, 
and  said  properties  were  taken  over  by  It 
'While  Mrs.  O.  A.  Lovell  was  qnita  active  in 
its  management  she  Insists  that  cdie  did 
not  have  at  any  time  a  financial  interest  in 
said  oorp<»a.tton's  affairs.  The  oflioerB  of 
said  corporattan  as  originally  organized  con- 
sisted of  Mrs.  O.  A.  Lovell,  president  her 
daughter,  Oertmde  K,  Hurl^,  secretary,  and 
her  son,  Edward  J.  Fleischer,  presumably 
vice  presidmt  Miss  A.  VL  Brown,  a  resident 
of  New  York  City,  had  for  a  brief  time  aa 
official  connection  with  said  corporation, 
but  was  eventually  dropped  trom  member^ 
ship.  Her  relations  'with  it  are  not  ma- 
terial to  a  consideration  of  the  issues  of  the 
caoae.  The  stock  was  owned  by  the  son 
and  daughter,  who  also  constituted  the  en- 
tire board  of  directors.  After  serving  as 
president  for  several  months  Mrs.  Lovell 
resigned,  and  on  November  7,  1914,  she  was, 
by  resolution  of  the  board  of  directors,  made 
general  manager,  which  position  she  held 
throughout  the  transaction  of  negotiation 
and  ezdmnge. 

The  properties  owned  by  said  corporatioa 
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wen  beavfly  mortgaged,  aiid  It  wai  In  ar>- 
lean  In  tbe  payment  of  Interest  The  Stod- 
dard holdings  oondsted  of  800  acres  of  land 
situate  In  Tnlare  county,  together  with  live 
stock  and  farming  eoolpment  of  considerable 
Talne.  It  was  likewise  heavily  Incumbered. 
The  mortgage  and  other  Indebtedness  of 
«kch  owner  respectively  amounted  to  up- 
wards of  $36,000.  There  Is  so  cimtroversy 
as  to  disparity  of  values. 

Plaintlfl  Floyd,  referred  to  by  Mrs.  G.  A. 
IiOTell  as  an  elderly  gentleman,  was  and 
had  been  for  20  years  past  a  real  estate  deal- 
er or  broker  located  In  tlie  dty  of  Los  An- 
geles. He  and  Mrs.  Lovell  had  been  acquain- 
tances for  a  period  of  several  years  prior 
to  this  transaction.  Tbe  respective  owners 
of  said  properties  having  listed  them  with 
plaintiff  for  sale,  be  undertook  to  ^act  an 
exchange  of  said  properties  between  said  re- 
spective parties.  Acoordlngly  an  agreem«it 
was  prepared  and  executed.  The  parts  there- 
of material  to  the  issues  presented  are  as 
follows: 

"This  agreement  wttnesseth:  That  Dr.  B.  D. 
Stoddard,  owner  of  tbe  following  described 
piece  of  property  Hitnate,  lying,  and  being  in 
the  county  of  Tulare,  state  of  California,  par- 
tieolarly  described  as  follows,  to  wit:— (De- 
scription follows]— which  I  agree  to  exchange 
for  the  following  described  piece  of  properties 
owned  by  Mr.  O.  A.  Lovell  of  Los  Angeles,  Cal- 
ifornia, and  particularly  described  as  follows, 
to    wit:     . (Description   follows.]    •    •    • 

"It  Is  farther  agreed  and  understood  that  if 
for  any  reason  whatsoever  either  or  all  prin- 
cipals to  this  agreement  shall  fail  to  comply 
witii  same,  and  in  eonseqaenca  this  exchange 
shall  fsil  consmnmation,  then  the  party  or  par- 
ties at  fault  agree  to  pay  J.  O.  Floyd  the  full 
commission  for  both  sides,  together  with  attor- 
ney and  escrow  charges. 

"It  is  farther  agreed  with  J.  O.  Floyd  that, 
when  he  has  received  an  acceptance  to  ex- 
change the  above  properties  on  above  terms,  I 
wUI  pay  to  him  the  sum  of  two  thousand  five 
hundred  dollars  (|2,D0O)  as  commission  for 
such  service  irrespective  of  any  commission 
paid  by  any  other  party.  I  will  allow  the  sec<md 
party  fifteen  (16)  days'  time  to  temish  cer- 
tificate of  title  or  abstract  and  deed  conveyLog 
the  second  described  property. 

"Dated  this  thirtieth  day  of  September,  1915. 
"Dr.  H.  D.  Stoddard. 
"BUen  Stoddard." 

Beverse  side  reads  as  follows: 

"This  agreement  witnesseth:  That  I,  O.  A. 
liOvell,  of  Los  Angeles,  California,  owner  of 
the  second  piece  of  property  herein  described, 
hereby  accept  the  proposition  of  the  exchange 
made  herein  and  upon  terms  herein  stated,  and 
agree  to  furnish  a  certificate  of  titie  or  ab- 
stract from  a  competent  searcher  of  title  with- 
in fifteen  (16)  days,  showing  property  vested 
as  deeded,  and  to  furnish  a  good  and  sufficient 
deed  of  conveyance  as  directed.  I  agree  to  pay 
to  J.  O.  Floyd  the  sum  ot  $2,000  commission 
for  services  rendered. 

*a>ated  this  18th  day  of  Septonber,  1916. 
"a  A.  Lovell,  Mgr." 


It  Is  admitted  that  said  agreement  was 
ezeented  by  0.  A.  Lovell  on  the  80th  day  of 
September,  1916,  and  not  on  tbe  18tb  day  of 
said  month,  as  appears  at  tbe  bottom  of  said 
agreement  The  presence  of  tbe  name  C.  A. 
lovell  in  the  body  of  tbe  agreement  as  own- 
er of  tlie  property  offered  by  her  in  exchange 
Is  accounted  for  by  plaintiff  on  the  theory 
that  she  r^resented  berself  to  be  the  true 
owner  of  all  of  tbe  stock  and  prc^erty  of  the 
corporation. 

Dr.  Stoddard,  being  an  elderly  gentleman, 
was  represented  In  tbe  transaction  by  his 
nephew,  Frank  W.  Ford- 

[1]  On  October  6,  1015,  certain  escrow  in- 
structions or  papers  were  prepared  by  the 
parties  to  the  transaction,  defining  the  ob- 
ligations  and  duties  of  said  parties  includ- 
ing an  obligation  on  tbe  part  of  said  corpora- 
tion to  pay  to  pi'faHff  a  commission  in  tbe 
sum  of  $2,000  for  services  rendered  In  effect- 
ing said  exchange.  Tbe  escrow  papers  were 
excluded  from  evidence,  and  the  contents 
Oiereof  are  left  in  an  uncertain  state.  We 
are  permitted  only  to  conjecture  as  to  what 
they  contained  by  scant -references  Occasion- 
ally made  to  them.  Said  documents,  never- 
theless, constituted  a  part  of  tbe  transaction 
In  which  false  and  fraudulent  r^resentatlons 
are  relied  qpon  to  avoid  an  agreement  Such 
evidence  was  material  to  the  main  issues, 
to  wit  fraud  or  no  fraud.  Said  offer  was 
not  made  with  a  purpose  to  vary  the  terms 
of  a  written  contract,  nor  could  such  evidence 
have  been  properly  exdnded  on  tbe  theory 
ttaat  all  of  tbe  agremnents  of  the  parties 
were  merged  in  the  final  written  agreement 
This  evidence  was  offered  for  no  such  pnr- 
I>08e.  It  was  pertinent  however,  to  the  ques- 
tion of  whether  or  not  deceits  or  fraudulent 
practices  had  been  employed.  In  other  words. 
It  was  admissible  as  evidence  bearing  upon 
tbe  vital  subject  of  inquiry,  to  wit,  fraud. 
In  tbe  Investigation  of  fraudulent  conduct  a 
very  generous  rule  obtains. 

Returning  to  the  chronological  order  of 
events,  it  is  shown  by  the  record  kept  by  the 
secretary  of  said  corporation  that  on  October 
9,  1916,  a  meeting  of  all  of  tbe  officers  and 
stockholders,  to  wit  President  Edward  3. 
Fleischer  and  Secretary  Gertrude  K.  Hurley, 
was  held,  after  notice  regularly  given,  for  the 
purpose  of  ratifying  the  contract  and  agree* 
ment  entered  Into  on  the  30th  day  of  Sep- 
tember, 1916,  between  Dr.  Stoddard,  bis  wife, 
and  C.  A.  LoveU. 

Mrs.  0.  A.  tiOveHl,  general  manager,  and 
attorney  H.  H.  Hahn,  a  member  of  the  law 
firm  of  Habn  &  Hahn,  attorney  for  said  cor- 
poration, were  also  in  attendance  at  said 
meeting.  In  fact,  H.  H.  Hahn,  Bsq.,  outiined 
and  directed  the  legal  procedure  for  the  oc- 
casion and  dictated  the  draft  of  the  minutes 
of  the  meeting.  With  the  contract  dated  Sep* 
tember  30,  1916,  before  them,  which  contract 
or  agreement  bad  been  In  the  possesaioa  of 
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the  agents  and  officers  of  said  corporation  for 
nine  consecntlye  days,  a  resolntlon  was  adopt- 
ed, of  which  the  following  is  a  part: 

"This  corporation  does  hereby  approve  of 
and  ratify  a  certain  atreement  entered  into  in 
writing  between  0.  A.  Lovell  and  Dr.  E.  D. 
Stoddard,  and  dated  September  30,  1916,  for 
the  exchange  of  the  aboye-described  proper- 
ties, and  in  the  effecting  of  such  exchange  the 
president  and  secretary  of  this  corporation  are 
hereby  anthorized  to  modify  or  change  the 
terms  above  set  forth  in  such  manner  and  to 
such  extent  as  they  in  their  Judgment  may  deem 
beneficial  to  this  corporation." 

The  authority  given  to  the  president  and 
secretary  by  the  above  resolution  to  modify 
or  change  ttie  terms  "above  set  forth  In  such 
manner  and  to  sncb  extent  as  they  in  thdr 
Judgment  may  deem  beneficial  to  this  cor- 
poration" has  no  reference  to  the  commission 
of  $2,000  to  be  paid  to  plalntlfT,  as  this  mat- 
ter is  not  one  of  the  things  set  forth  or  men- 
tioned in  said  resolntlon  of  ratification. 

In  fact.  It  is  the  claim  of  Mrs.  C.  A.  Lovell 
that  she.  did  not  tell  her  son  or  daughter  un- 
til October  12  or  16,  1916,  anything  about  the 
contract  containing  a  provision  to  pay  said 
commission  to  plalntUF.  The  son  and  daugh- 
ter contend  that  neither  had  any  knowledge 
at  the  time  the  ratifying  resolntlon  was  pass- 
ed that  the  agreement  contained  a  provision 
for  the  payment  of  a  commission.  Indeed, 
H.  H.  Hahn,  the  attorney  who  prepared  the 
minutes  of  ratification,  upon  making  answer 
at  the  trial  to  a  question  aa  to  whether  he 
had  examined  the  agreement  of  September 
30,  1916,  which  had  been  submitted  to  him 
for  examination  and  inspection,  said: 

"I  examined  pnly  the  front  page,  at  the  bot- 
tom of  which  appears  the  signatures  Dr.  B.  D. 
Stoddard  and  EUen  Stoddard. 

"Q.  Did  yon  see  the  reverse  ride?  A.  I  did 
not;  it  was  not  called  to  my  attention  or  dis- 
cussed In  my  presence." 

That  all  of  said  parties  except  Mrs.  C.  A. 
Lovell,  who  remained  silent,  under  the  cir- 
cumstances of  the  situation,  were  Informed  as 
to  all  other  portions  of  said  agreement  except 
that  portion  or  particular  part  which  obli- 
gated said  corporation  to  pay  a  commission, 
seems  highly  Improbable.  Such  a  statement 
amounts  almost  to  a  challenge  to  credulity. 
Without  the  portion  which  provided  for  said 
commission  there  would  have  been  no  ac- 
ceptance, no  contract,  and  therefore  nothing 
to  ratify. 

Mrs.  O.  A.  Lovell  represented  herself  as 
bdng  unable  to  Immediately  pay  the  $2,000 
commission,  and  it  was  agreed  that  she 
should  give  a  note  payable  one  year  after 
date.  Shortly  prior  to  the  dose  of  the 
transaction,  and  at  a  time  when  the  agree- 
ments of  exchange  were  about  to  be  re- 
leased from  escrow,  in  response  to  the  demand 
of  plalntUT  upon  Mrs.  C.  A.  Lovell  that  she 
execute  and  deUver  to  him  the  promissory 


note  agreed  upon,  she  caused  to  be  executed 
and  delivered  the  note  here  sued  upon,  which 
is  In  words  and  figures  as  follows: 
"2,000.  Los  Angeles,  Cal.  Oct.  19, 191S. 

"One  year  after  date  without  grace  I  prom- 
ise to  pay  to  the  order  of  3.  C.  Floyd  two 
thousand  dollars  payable  at  Los  Angeles  for 
value  received,  with  interest  from  date  at  the 
rate  of  seven  per  cent,  per  annum  until  paid. 
Principal  and  interest  payable  in  V.  S.  gold 
coin  at  Los  Angeles,  and  in  case  suit  is  in- 
stituted to  collect  this  note  or  any  portion 
thereof  I  promise  to  pay  such  additional  sum 
as  the  court  may  adjudge  reasonable  as  attor- 
ney's fees  In  said  suit 

"[Signed]    Tierra  Grande  Dev.  Co., 

"By  a  A.  LoveU,  Mgr. 

"No. .   Due  October  19,  1916." 

As  a  defense  to  the  first  cause  of  actloa 
defendant  variously  sets  out  in  his  answer 
that  said  note  was  signed  and  delivered  by 
Mrs.  0.  A.  Lovell  without  authority  from 
the  defendant  to  so  do;  that  it  was  given 
without  any  consideration  whatever;  that 
Dr.  Stoddard  had  criticized  plalntUT,  and 
charged  him  with  favoring  defendant  in 
several  controversies  that  had  arisen  affect- 
ing said  exdiange  of  properties;  that  plain- 
tlfC  obtained  said  note'  by  falsely  stating  that 
he  wished  to  show  it  to  Dr.  Stoddard  so  as  to 
convince  him  that  both  he  and  the  corpora- 
tion were  receiving  the  same  treatment;  that 
plalntlfl  also  represented  that  he  wished  to 
place  said  note  with  the  escrow  papers  so  that 
the  trust  officer  of  the  title  insurance  and 
trust  company  would  think  plalntUf  was  do- 
ing a  good  business;  that  defendant  did  not 
owe  plalntUf  anything  on  account  of  com- 
missions, and  that  it  was  agreed  that  said 
note  after  It  had  served  the  purpose  of  its 
procurement  would  be  destroyed;  that  said 
representations  were  false  and  fraudulent; 
that  said  O.  A.  Lovell  did  not  sign  said 
note  as  defendant's  corporate  act,  and  that 
she  had  no  authority  to  do  so;  that  said  de- 
fendant corporation  did  not  discover  the  exe- 
cution of  said  note  until  November  1,  1915; 
that  the  use  said  note  was  Intended  to  serve 
was  contrary  to  public  policy. 

The  answer  to  the  second  cause  of  action 
repeats  much  of  the  matter  heretofore  set 
out,  and  In  addition  denies  that  defendant  en- 
tered into  an  agreement  requesting  or  em- 
XKiwering  plalntlfT  to  negotiate  any  exchange 
of  said  properties.  It  affirmatively  alleges, 
however,  that  plaintiff  was  engaged  In  at- 
tempting to  bring  about  an  exchange  of  real 
properties  between  Dr.  Stoddard  and  defend- 
ant, and  that  Mrs.  C.  A.  LoveU  assisted  there- 
in, but  that  it  was  expressly  agreed  that 
defendant,  in  the  event  thai  said  exchange 
should  be  elTected,  would  not  be  obligated 
to  pay  plalntUT  any  commission  for  his  serv- 
ices. The  execution  of  the  agreement  of 
September  30,  191S,  is  admitted,  but  it  is 
denied  that  a  commission  was  in  fact  to  be 
paid.     It  U  averred  that  the  purposes  of 
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signing  said  agreement  was  to  enable  plain- 
tiff to  satisfy  Dr.  Stoddard  that  defendant 
bad  also  agreed  to  pay  plaintiff  a  commis- 
sion. It  la  denied  that  defendant  was  a  party 
to  said  commission  agreement  or  that  It 
authorized  Mrs.  Lovell  to  execute  the  samew 
Denial  la  made  that  her  act  or  acts  were  rati- 
fied by  the  corporation.  It  Is  farther  de- 
nied that  plaintiff  performed  serrices  and  la- 
bor in  bringing  about  aald  exchange.  A 
firandnlent  design  and  ptirpose  is  charged 
against  plaintiff  In  obtaining  the  signature  of 
Mrs.   Lovell  to  both  note  and  agreement. 

The  findings  of  the  trial  court  substantially 
follow  the  allegations  of  the  defendant's 
answer  except  that  there  is  no  specific  finding 
of  fraud  on  the  issue  that  the  agreement  was 
obtained  by  fraudulent  representations. 

Because  of  a  ftdlure,  In  our  opinion,  of  the 
sofSdency  of  the  evidence  to  support  the  find- 
ing based  on  fraud,  no  special  notice  will  be 
taken  of  the  question  whether  or  not  the 
facts  relied  upon  to  establish  the  separate 
causes  of  action  are  so  related  as  to  make  a 
finding  on  one  dedslve  of  the  other,  except 
to  observe  that  such  a  finding  made  In  ref- 
erence to  the  second  cause  of  action  would 
render  It  unnecessary  to  find  on  the  issue 
presented  In  the  first;  while  the  converse 
of  the  proposition  would  not  be  true. 

The  flnfUngn  of  the  court  that  plaintiff  re- 
quested the  execution  and  delivery  of  said 
note  "80  that  said  trust  oflUcer  would  think 
tliat  he,  plaintiff,  was  transacting  a  good 
piece  of  business"  stands  without  a  scintilla 
of  evidence  to  san>ort  It  The  same  may  be 
said  of  the  finding  that  defendant  corpora- 
tion did  not  discover  the  execution  of  said 
note  until  on  or  about  November  1,  1916.  It 
was  admitted  at  the  trial  that  its  existence 
was  known  as  early  as  October  19,  1916. 
Mrs.  C.  A.  Lovell  testified  tliat  she  told  her 
attamey  of  the  existence  of  the  note  at  about 
that  time. 

The  reasons,  given  In  Justification  or  by 
way  of  excusing  the  execution  of  the  note 
and  commission  agreement  are  too  trivial  and 
futile  to  require  extended  consideration.  It 
is  nowhere  explained  in  what  manner  Dr. 
Stoddard  or  his  nephew,  Frank  W.  Ford, 
who  solely  represented  him  in  the  transac- 
tion, could  have  been  Interested  or  could  in 
any  way  have  profited  by  the  payment  of  a 
commission  to  plaintiff. 

All  the  parties  to  the  action  appear  to  pos- 
sess more  than  ordinary  intelligence.  Mrs. 
O.  A.  Lovell  had  for  several  years  past  been 
the  manager  of  defendant  corporation.  In 
fact,  she  organized  It.  She  was  well  ex- 
perienced In  business  affairs.  She  had  also 
been  engaged  in  the  brokerage  and  mining 
business.  Her  son,  Edward  J.  Fleischer,  had 
also  been  engaged  as  a  real  estate  broker, 
and  was  a  man  of  business  experience.  Mrs. 
Hurley  was  the  secretary  of  the  corporation 
and  doubtless  understood  ordinary  business 
transactions.    It  appears,  therefore^  that  none 


were  without  business  training  and  exper- 
ience. The  negotiations  extended  over  a  peri- 
od of  four  or  five  months,  and  every  mem- 
ber of  the  family  took  an  active  interest  in 
consummating  the  exchange. 

It  was  the  claim  of  Mrs.  Lovell  that  Hr. 
Ford,  representing  his  uncle,  insisted  that 
defendant  should  pay  a  commission,  and  ob- 
jected to  the  delivery  of  the  escrow  Instruc- 
tions because  they  contained  no  provision 
requiring  defendant  to  pay  a  commission  to 
plaintiff,  and  that  in  order  to  placate  him 
she  executed  and  delivered  the  note  in  con- 
troversy. Mr.  Ford  absolutely  denies  her 
statement  He  testified  that  neither  Dr.  Stod- 
dard nor  himself  bad  any  interest  whatever 
or  concern  In  the  question  of  a  commission 
to  be  paid  by  defendant  to  plaintiff  or  any 
one  else.  His  testimony  is  that  it  was  a 
matter  of  absolute  Indifference  to  him  wheth- 
er the  escrow  papers  contained  a  provision  for 
the  payment  of  a  commission  by  defendant  or 
were  silent  on  the  subject  Mrs.  Lovdl  is 
also  contradicted  in  this  particular  by  the 
escrow  holder,  Ralph  R.  Johnson.  The  only 
person  who  insisted  on  the  execution  of  the 
note  before  the  transaction  should  be  closed 
was  plaintiff.  He  instructed  escrow  holder 
Johnson  to  include  the  note  among  the  es- 
crow papers. 

That  Mrs.  C.  A.  Lovell  regarded  herself  or 
the  corporation  liable  for  the  payment  of  a 
commission  in  connection  with  the  exchange 
appears  from  the  testim<»y  ct  another  ap- 
parently disinterested  witness,  E.  R.  Corson, 
a  stockholder  of  a  corporation  that  held  a 
mortgage  <m  the  defendant's  real  property. 
His  testimony  is  that  pending  negotiations 
tor  said  exchange  Mrs.  Lovell  made  the  state- 
ment that  she  would  have  to  pay  a  commia- 
slon  "if  this  deal  does  not  go  through." 
There  was  a  provision  in  the  agreement  to 
the  effect  that  should  either  party  fall  to 
comply  with  the  terms  of  said  contract,  sn(^ 
party  so  falling  should  pay  the  full  commis- 
sion for  both  sides  to  said  J.  O.  Floyd. 

The  documentary  evidence  received  at  the 
trial  Is  decidedly,  if  not  Indeed  conclusively. 
In  favor  of  plalntUTs  claim.  His  testimony 
was  in  essential  parts  at  least  corroborated 
by  all  of  the  disinterested  witnesses  who 
testified  in  the  case.  The  facts  contended 
for  by  defendant  take  such  a  wide  departure 
from  ordinary  rules  of  human  conduct  and 
experience  under  the  circumstances  of  the 
situation  as  to  raise  the  question  of  Improb- 
ability as  to  their  existence.  The  reasons 
urged  In  explanation  of  damaging  conduct 
are  far  from  satisfactory. 

[2]  That  the  resolution  adopted  October  9, 
1915,  was  a  ratification  of  the  whole  contract. 
Including  the  agreement  for  commissions, 
cannot  admit  of  doubt  The  force  of  the 
resolution  cannot  be  avoided  on  the  ground 
that  all  the  parties  present  were  ignorant  of 
the  contents  of  the  agreement  which  th^  had 
assembled  to  ratify.    U  sacb  a  pcactin  ia 
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to  ptentB,  the  most  sotemn  forma  prescribed 
by  tbe  law  by  which  man  may  pledge  faith 
with  man  will  become  bnt  a  mode  ceremony. 

[9, 4]  Aa  to  the  binding  conaeqnence  of  Mrs. 
liovell's  acta  there  can  be  no  serlona  donbt. 
By 'the  resolntitm  dated  November,  1914,  she 
was  appointed  general  manager  of  said  cor- 
poration, with  full  power  to  sign  checks,  pay 
bills,  negotiate  purchases  and  sales  of  prop- 
erty for  the  corporation,  subject  to  the  a.v- 
proval  of  the  board  of  directors.  Said  reso- 
Itition  provided,  however,  that  she  was  "not 
authorized  to  create  any  indebtedness  or  sign 
anything  in  writing  unless  first  authorised  to 
do  so  by  resolution  of  the  board  of  directors." 
A  corporation,  however,  is  bound  by  the  same 
rules  of  law  that  govern  Individuala,  and  no 
concealed  resolntton,  however  artfully  word- 
ed, may  give  a  corporation  an  advantage  that 
does  not  belong  to  an  indlvlduaL  We  are 
of  the  opinion  that  under  the  authorities  her 
active  participation  in  the  transaction,  as- 
suming that  she  did  have  full  anthorl^  to 
deal  with  said  property,  doubtless  with  the 
consent  and  knowledge  of  her  children,  is 
sufficient  without  recourse  to  the  positive 
ratification  made  by  said  corporation  on  Oc- 
tober 9,  1915,  to  hold  her  acts  to  be  the  acta 
of  the  corporation.  There  la  no  denial  of  the 
fact  that  the  corporation  officers  had  knowl* 
edge  of  the  fiict  that  0.  A.  Lovell  appeared 
In  the  body  of  the  agreement  which  was  rati- 
fied October  9,  1916,^  as  owner  of  the  prop- 
ertlea  which  she  ofTered  In  ezdiange.  No 
objection  was  made  to  her  dalm  of  owner- 
ship. The  corporation  officers  are  tmques- 
tlonably  estopped  by  a  fUlnra  to  deny  and 
also  by  their  afflrmatlva  action  tai  ratifying 
the  agreement 

Soffldent  to  Illustrate  the  principle  of  law 
as  here  announced,  see  Dover  v.  Pittsburg 
on  Co.,  14S  Cal.  601,  77  PAC.  406,  and  Wlap 
V.  Hazard,  66  Cal.  460,  6  Pac.  91-  The  case 
first  dted  also  makes  citation  to  sections  of 
the  Code  applicable  to  the  questions  pre- 
sented. 

[I]  Defendant  accepted  the  fkulta  of  the 
transaction  and  has  never  since  ezplidtly  re- 
pudiated it  This  It  must  do  if  it  would 
relieve  ttsdf  of  the  obligations  which  the 
law  will  otherwise  cast  upon  It  Pope  v. 
Annsby  Ca,  111  CaL  169.  43  Pac.  689;  Bal- 
lard T.  Nye,  188  CaL  688,  72  Pac  168. 

It  is  not  necessary  to  multiply  authorities 
In  support  of  well-recognlzed  prindples  of 
substantive  law. 

[I]  We  are  satisfied  that,  If  the  general 
finding  may  be  construed  as  a  suffident  find- 
ing applicable  to  plaintUTs  second  cause  of 
action,  said  finding  would  stfll  stand  unsui>- 
ported  by  the  evidence.  PlaintlS  was  entitled 
to  a  specific  finding  on  the  issue  aa  framed 
by  the  second  cause  of  action,  for  tbe  rea- 
son that  the  court  may  have  found  said  note 
to  have  been  fraudulently  obtained,  if  the 


evldenoe  so  warranted,  and  alao  to  have 
found  against  a  fraudulent  procurement  of 
said  agreement  Allegationa  of  fraud  being 
serious  In  their  effect,  a  finding  should  ordl< 
narUy  be  expressly  made  by  the  court  on  eadi 
issue  presented.  Fraud  Is  never  presumed. 
It  must  be  satisfactorily  proved. 

The  issue  of  fraud  not  being  sustained  by 
the  evidence,  the  Judgment  appealed  from 
is  reversed. 


We    ooneiir: 
ABD8,  jr. 


KIBBBiaAN,    J.;     HIGH. 


(46  Ner.  lU) 

CHRISTENSEN  V.  VALDEMAR,  NO.  12,  OF 

THE  DANISH  80C.  DANIA,  OF  CALI< 

FORNIA  AND  NEVADA.    (No.  2477.) 

(Supreme  Court  of  Nevada.    May  6, 1921.) 

Landlord  and  taasjit  is=s>34(5)— Landlord's  eom« 
plaint  held  not  to  stato  oause  of  notion. 
Oimplaint  by  landlord,  alleging  lease  to  de- 
fendant lodge  oontainiiiK  condition  that  lessee 
remodel  the  premiaes  for  lodge  purposes,  and 
that  a  statement  of  expense  of  remodeling  be 
signed  by  both  parties  and  attached  to  lease, 
such  sum  to  be  credited  on  the  rent  as  it  ac- 
crues, and  that  if  lessor  terminated  lease  on 
three  months'  notice  he  ahoidd  pay  lessee  any 
balance  of  remodeling  expense  and  alleging  the 
signing  and  attachment  of  audi  statement  and 
service  of  notice  to  terminate  the  tenancy,  but 
demanding  a  statement  of  balance  due  on  the 
remodeUng  aceount  and  praying  for  an  account- 
ing and  termination  of  the  lease,  did  not  state 
a  cause  of  action,  as  the  prior  statement  fixed 
the  remodeling  expenses. 

Awaal  from  District  Gourt,  Waahoe 
County;  Thomaa  F.  Moran,  Judge. 

Action  by  N.  B.  Otristenaen  against  the 
Yaldemar,  Na  12,  of  the  Danish  Socl3ty 
Dania,  of  California  and  Nevada,  formerly 
known  as  Yaldemar,  No.  12,  of  the  Danish 
Society  Dania,  a  fraternal  organlsatloa. 
From  Judgment  for  defendant,  ptalntUC  ap- 
peals   Affirmed. 

SardlB  Bnmmerfield,  of  Beno^  tor  appel- 
lant 

Brovm  ft  Belford.  at  Bene,  tor  reqpond- 
ent 

(X)LBMAN,  J.  This  appeal  waa  taken  up- 
on the  Judgment  roll  alone.  We  will  refer 
to  the  parties  as  they  were  designated  in  the 
trial  court 

Plaintiff  pleaded  the  execution  of  an 
agreement  on  September  6, 1911,  between  one 
Dreyer  and  the  defendant,  wherein  the  said 
Dreyer  leased  unto  tbe  defendant  the  uiver 
story  of  certain  premises,  upon  the  condi- 
tion that  the  lessee  should,  at  its  own  ex- 
pense, remodel,  improve,  and  make  suitable 
Budi  premises  for  lodge  purposes.    It  la  pro- 


sFor  otbtr  cum  see  luna  topie  and  KST-NOUBBR  la  all  K«r-Itttmb«i«d  DlxeaU  aod  Ind«K«i 
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Tided  In  the  agreement,  whldi  is  made  a 
part  of  the  complaint,  that  upon  the  comple- 
tion of  such  ImproTements  the  total  cost 
thereof  Should  be  embodied  In  a  statement, 
to  be  verlfled  and  signed  by  both  parties  to 
said  agreement,  and  to  be  attached  theteto 
and  become  a  part  thereofi  The  complaint 
pleads  as  a  part  of  the  agreement  a  state- 
ment which  is  signed  by  said  Dreyer  and  tlie 
trustees  of  the  defendant,  showing  items  ex- 
pended, aggregating  $1,873.35.  By  the  terms 
of  the  agreement  of  lease,  the  monthly  rental 
is  fixed  at  $10,  which  sum  is  to  be  credited 
each  month  upon  the  amount  so  expended  in 
remodeling  the  premises,  untU  the  entire 
amount  of  the  expenditure  is  consumed. 
The  agreement  recites  the  enactment  by  tbe 
Legislature  of  a  statute  making  it  unlawful 
to  gamble  in  the  state  of  Nevada,  and  It  is 
agreed  that  the  lease  shall  run  until  the  full 
sum  so  expended  by  the  lessee  is  consimiea 
In  the  payment  of  rent  at  $10  per  month,  un- 
less gambling  should  sooner  became  "legally- 
authorized,"  in  which  event  the  lessor  might 
tennlnate  the  lease  by  glTlnc  tbe  lessee  three 
months'  notice  and  paying  in  cash  the  dif- 
ference between  the  amount  paid  as  rental 
and  the  sum  so  expended  by  the  lessee  in  re- 
modeling and  improving  the  premises.  The 
agreement  is  made  binding  upon  the  gran- 
tees and  assigns  of  the  respective  parties. 
It  Is  aUeged  that  the  plaintiff  Is  now  the 
owner  of  the  premises  in  question. 

It  is  also  averted  that  on  May  5,  1920,  a 
writto)  notioe  was  served  upon  tbe  defend- 
ant by  the  plalntlfl,  notifying  it  that  gamU- 
ing  had  been  ''legally  authorized"  in  the 
state  of  Nevada,  and  that  the  lease  mention- 
ed would  terminate  August  6, 1820 ;  demand- 
ing a  statement  of  the  amount  due  from 
plalntlfl  to  defendant  as  the  balance  due  up- 
on tbe  expenditures  made  in  remodeling  the 
premises,  that  payment  tberwif  might  be 
made ;  anid  also  demanding  possession  of  the 
premises  on  August  6,  1920.  The  deftodant 
refused  to  consider  the  lease  as  canceled,  to 
furnish  a  statement,  or  to  surrender  posses- 
sion of  the  premises.  The  complaint  prays 
that  a  decree  be  entered  directing  an  ac- 
Gonntlng,  adjudging  that  the.  lease  be  ter- 
minated and  forfeited,  and  for  general  reliefL 

A  general  demurrer  was  filed  to  tlie  com- 
plaint, and,  upon  Its  being  sustained,  plain- 
tiff declining  to  amend,  Judgment  was  en- 
tered in  favor  of  the  defendant;  hence  this 
appeaL 

nie  only  question  for  determination  la. 
Does  the  complaint  state  a  cause  of  action? 
It  is  the  contention  of  the  defendant  that  the 
complaint  shows  that  the  amount  of  the  ex- 
pense incurred  by  the  defendant  In  remodel- 
ing the. building  was  agreed  upon  by  the 
lessor  and  lessee  on  November  20, 1911,  to  be 
the  sum  of  $1,873.35,  and  that  It  was  the 
duty  of  the  plaintiff  to  allege  the  payment  or 
tender  to  defendant  of  the  difference  be- 
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tween  that  sum  and  the  sum  paid  by  tbe  de- 
fendant as  rentals,  at  the  rate  of  $10  per 
month  from  September  6,  1911;  and,  falling 
so  to  do,  the  complaint  does  not  state  a 
cause  of  action.  It  is  also  contended  by  the 
defendant  that  gambling  has  not  been  legal- 
ized in  this  state. 

It  is  contended  by  the  plaintiff  that  the 
"gross  amount  to  be  liquidated  does  not  ap- 
pear from  anything  contained  in  the  lease  to 
be  limited  to  the  amount  in  tbe  statement  at- 
tached to  the  lease,"  and  that  the  plaintiff 
oould  not  be  diarged  with  knowledge  of  ad- 
ditional expenditures  made  by  the  defend- 
ant; and  hence  it  is  Insisted  that  the  com- 
plaint is  good. 

The  position  taken  by  the  plaintiff  is  un- 
tenable. The  lease  clearly  provides  that  tbe 
lessee  might  "remodel"  and  "improve"  the 
upper  story  of  the  premises  in  question. 
This  language  is  used  several  times  in  the 
lease,  and  it  Is  clear  from  these  words  and 
the  context  that  the  Improvements  to  be 
made  were  limited  to  those  made  in  the  prog- 
ress of  the  remodeling,  and  that  all  of  such 
expenditures  should  be  listed  in  tbe  state- 
ment to  be  attadied  to  the  lease,  and  whlcta 
was  approved  and  attached  thereto.  By  ren- 
dering the  itemized  statement  the  defend- 
ant expressly  recognized  that  the  remodeling 
and  improving  contemidated  by  the  lease  haa 
been  completed  on  November  11,  1911.  Tbe 
approving  and  attajcliing  of  the  statement  is 
of  itself  an  interpretation  by  the  parties  to 
the  lease  to  die  effect  that  It  omtained  all  at 
tbe  items  chargeable,  or  tliat  could  be 
chargeable,  on  aeooteit  of  Improving  and  re- 
modeling by  the  lessee.  TItere  is  a  wide 
difference  between  exptsaasB  Incurred  m 
making  improvements  and  in  remodeling  and 
those  Incurred  in  making  repairs.  Bepalrs 
were  not  contemplated  by  the  parties.  If 
the  expenses  to  be  listed  in  the  statement 
and  approved  by  the  parties,  as  contemplat- 
ed by  the  lease,  were  not  limited  to  those  in- 
curred in  remodeling,  we  are  at  a  loss  to 
know  at  what  time  It  was  intended  by  the 
parties  that  such  statement  should  be  ap- 
proved and  attached  to  the  lease.  If  we  ac- 
cept the  theory  of  counsel  for  plaintiff,  re- 
modeling and  Improving  may  continue 
through  all  time,  and  a  perpettial  lease  be 
created  by  the  acts  of  the  defendant,  unless 
gambling  becomes,  or  has  become,  lawful. 
It  hardly  seems  probable  that  the  lessor 
oould  have  Intended  the  making  of  such  a 
freak  comtradu  It  appears  from  the  lan- 
guage of  the  lease  that  the  sole  purpose  of 
attaching  the  statement  was  to  enable  the 
parties.  Immediately  after  the  completion  of 
the  work  of  remodeling,  to  determine  from 
the  lease  itself  how  long  it  would  rtm ;  or,  in 
case  gambling  should  become  Idolized,  and 
the  lease  terminated  because  thereof,  the 
amount  that  the  lessor  would  have  to  pay  to 
effectuate  its  cancellation.    No  other  reason- 
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able  interpretation  can  be  placed  upon  the 
lease. 

PlaintiiTB  brief  Buggests  other  points  con- 
cerning the  matter  of  which  we  have  dis- 
posed, but  we  doubt  If  his  counsel,  so  learn- 
ed and  ezi)erlenced,  can  be  serious  in  their 
presentation.  At  any  rate,  they  do  not  de- 
serve consideration  in  this  opinion. 

As  to  the  contention  that  gambling  is  "le- 
gally authorized"  in  Nevada,  we  might  ask: 
What  Is  meant  by  the  provision  relative  to 
when  "gambling  shall  be  legally  authoriz- 
ed?" Does  it  mean  that  gambling  shall  be 
authorized  to  the  extent  that  a  gambling 
debt  may  be  a  valuable  consideration  to  sus- 
tain a  contract,  or  In  the  sense  that  one  shall 
not  be  subject  to  criminal  prosecution  for 
gambling  or  operating  a  gambling  game? 
Does  it  mean  gambling  as  It  existed  prior  to 
the  anti-gambling  law  of  1909?  Does  it 
mean  gambling  to  a  limited  extent  only?  In 
answering  the  last  question,  we  might  have 
to  determine  whether  gambling  was  "legally 
authorized"  In  any  Instance  or  to  any  ex- 
tent at  the  time  the  lease  was  executed.  If 
the  last  suggestion  should  be  answered  in 
the  affirmative,  can  it  be  said  that  the  con- 
tract in  question  is  ambiguous?  These  ques- 
tions, among  others,  might  have  to  t>e  dis- 
posed of  if  at  any  time  we  are  compelled  to 
pass  upon  the  contention  that  gambling  Is 
"legally  authorized"  in  the  state.  However, 
since  the  complaint  does  not  state  a  cause  of 
action,  as  pointed  out,  It  Is  not  necessary  to 
dispose  of  the  contention  that  gambling  is 
now  "legally  authorized." 

It  is  ordered  that  the  Judgment  ai^ealed 
from  be  affirmed. 

SANDSJRS,  a  3^  and  DUCKiat.  J.,  con- 
cor. 


(45  Nev.  eO) 

SUIMIMERFIELD  et  al.  v.  HINE8,  Former  Di- 
rector General  of  Railroads  and  Federal 
AgePt.    (No.  2464.) 

(Supreme  C!ourt  of  Nevada.    May  5,  1921.) 

i.  Carriers  <s=>275  — Pleading  held  to  allege 
that  a  carrier's  rule  was  Ib  force  at  time 
contract  for  transportation  was  made. 
Construing  the  pleading  with  a  view  to  sub- 
stantial justice,  as  required  by  Civ.  Prac.  Act, 
§  123,  an  allegation  that  a  particular  rule  of  a 
carrier  was  in  force  in  April  will  not,  in  an 
action  for  breacii  of  contract  in  July  for  trans- 
portation as  a  passenger,  be  disregarded,  but 
will  be  accepted  as  an  allegation  tliat  the  rule 
was  in  force  at  the  time  the  contract  was  made. 

2.  Pleading  €=»I93(S)— Sufficiency  of  complaint 
determined  from  facts. alleged,  and  not  oon- 
elusion  of  pleader. 
In  determining  the  sufficiency  of  a  com- 
plaint as  against  demurrer,  the  facts  alleged, 
and  not  tlie  conclusions  of  the  pleader,  govern. 


8.  Carriers  «3»253( I)— "Ticket"  not  a  cob- 
traot,  bat  aature  of  receipt  limited  and  reg- 
ulated by  carrier's  rules. 
A  railroad  ticlcet  is  not  a  contract  express- 
ing the  conditions  and  limitations  usually  in  a 
written  agreement,  but  is  more  in  the  nature  of 
a  receipt  for  fare  and  is  limited  and  regulated 
by  the  carrier's  rules. 

[Ed.  Note.— For  other  deflidtions,  see  Worde 
and  Phrases,  First  and  Second  Series,  Ticket.] 

4.  Evidence  <S=>IO(2)-.CourU  will  take  Judicial 
Botloe  of  location  of  cities. 

The  courts  wlU  take  judicial  notice  tliat 
Reno  and  San  Francisco  are  points  west  of 
Ogden  for  the  purpose  of  interpreting  a  trans- 
continental carrier's  rules. 

5.  Carriers  «=»275  —  ComplalBt  by  passeagor 
denied  transportation  held  act  to  state  cause 
of  action;    "local  ticket" 

In  an  action  by  plaintilE  who  held  ticket 
from  Reno  to  San  Francisco,  but  who  was  de- 
nied admission  to  a  limited  train,  the  complaint, 
setting  forth  tlie  rules  of  the  carrier  and  the 
circumstances  and  seelcing  recovery  on  the 
ground  of  breach  of  contract,  held  not  to  state 
cause  of  action,  the  rules  of  the  company  plead- 
ed declaring  a  ticket  for  such  transportation  to 
be  a  local  ticket,  notwithstanding  "local  ticket" 
is  ordinarily  defined  in  relation  to  railroads  as 
traffic  confined  to  a  single  road,  and  such  rules 
further  requiring  a  local  passenger  to  hold 
either  a  sleeping  car  ticket  or  a  permit  show- 
ing that  a  through  passenger  would  share  such 
accommodations,  and  the  complaint  not  alleging 
plaintiff  had  the  required  ticket  or  such  a  per- 
mit 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  iJocal  Ticket] 

6.  Appeal  and  error  is=>882  (3)— Appellant  who 
relied  on  railroad  rules  cannot  on  appeal  con- 
tend that  they  ware  unreasonable. 

On  appeal  from  a  final  order  sustaining  a 
demurrer  to  the  complaint  of  one  who  was  de- 
nied admission  to  a  limited  train,  though  she 
held  ticket  the  rules  of  the  carrier  wliich  were 
set  out  cannot  for  the  first  time  be  attacked  as 
unreasonable. 

Appeal  from  District  Court  Washoe  (Tonn- 
ty;    Edward  F.  Lunsford,  Judge. 

Action  by  Marie  L.  Summerfield  and  Sar- 
dis  Summerfield,  as  ber  husband,  against 
Walker  D.  Hlnee,  as  former  Director  Gener- 
al of  Railroads  and  as  Federal  Agent  Fronti 
an  order  sustaining  a  demurrer  to  the  com- 
plaint plaintiils  appeaL    Affirmed. 

Sardls   Summerfield,  of  Reno,  for  appel- 
lants. 
Brown  &  Belfocd,  of  Reno,  for  respondent. 

DUOKER,  J.  This  appeal  Is  taken  from 
the  order  of  the  lower  court  sustaining  re- 
spondent's demurrer  to  the  first  cause  of  ac- 
tion set  out  in  the  amended  complaint  The 
demurrer  to  the  second  cause  of  action  was 
overruled  by  the  court,  and  it  was  stipulated 
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by  counsel  that  the  order  saBtalnlng  tbe  de- 
murrer to  the  first  cause  of  action  be  made 
a  final  order.  It  was  further  stipulated  that 
respondent's  time  for  an8\7erlng  be  extended 
nntU  10  days  after  the  remittitur  from  the 
Supreme  Court  was  filed  In  the  lower  court. 
We  are  therefore  concerned  only  with  the 
question  raised  by  the  demurrer  to  the  first 
cause  of  action.  The  ground  of  the  demur- 
rer la  that  said  first  cause  of  action  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

In  the  amended  complaint,  after  stating 
facts  to  show  that  the  respondent  is  a  proper 
necessary  party,  It  Is  alleged  as  follows: . 

"Paragraph  IV.  That  at  and  daring  oil  of  the 
time  from  January  1,  1919,  to  March  1,  1920, 
defendant  was  a  common  carrier  of  passengers 
for  hire,  and  aa  sndi  common  carrier  operated 
an  of  tiiat  certain  line  of  railroad  extending 
from  Ogden,  Utah,  to  Oakland  pier  at  Oakland, 
OaL,  and  in  connection  therewith  and  as  a  part 
thereof  a  certain  ferryboat  service  from  said 
Oakland  pier  to  San  Francisco,  Cal.,  and  all  of 
the  motive  power,  rolling  stock,  equipment,  and 
instrumentalities  thereof  and  in  whole  consti- 
tuting what  was  commonly  known  as  the  Cen- 
tral Pacific  Railroad,  and  previous  to  the  said 
period  of  time  operated  by  the  Southern  Pa- 
cifie  Oompany,  a  corporation. 

'^.  That  on  the  ISth  day  of  Jnly,  1919,  de- 
fendant did,  and  for  a  long  time  next  prior 
thereto  had,  and  ever  since  has,  aa  an  inter- 
state carrier  of  passengers  for  hire,  controlled 
and  operated  on  said  line  of  railroad  a  daily 
west-hound  passenger  train  from  Ogden,  Utah, 
to  Oakland  pier  at  Oakland,  California,  and 
known  as  train  No.  1,  and  also  as  the  'Over- 
land Limited,'  and  that  said  passenger  train  had 
at  said  date  regularly  scheduled  stopping  sta- 
tions between  Ogden,  Utah,  and  Oaldand  pier 
at  Oakland,  California,  as  follows,  to  wit:  Mon- 
tello,  November  (Nevada);  Wells,  Nevada;  El- 
ko, Nevada;  Carlin,  Nevada;  Winnemuoca,  Ne- 
vada; Imlay,  Nevada;  Lovelock,  Nevada;  Haz- 
en,  Nevada;  Reno,  Nevada;  Tmckee,  Califor- 
nia; Blue  Canon,  California;  Colfax,  Califor- 
nia; Sacramento,  California;  Port  Costa,  Cal- 
ifornia; Berkeley,  California;  Oakland  at  Six- 
teenth Street  station,  California;  and  at  Ala- 
meda at  Park  Street  station,  California;  and 
from  Mdd  Oakland  pier  by  said  ferryboat  serv- 
ice owned  and  operated  by  defendant  aa  a  part 
of  said  line  of  railroad  to  San  Francisco,  Cali- 
fornia. 

"VI.  That  on  the  said  16th  day  of  July,  1919, 
defendant  did,  and  for  a  long  time  next  prior 
thereto  bad,  widely  and  generally  published  and 
circulated  for  the  authentic  use  and  informa- 
tion of .  his  prospective  passengers  upon  said 
daily  train  its  time-table'  folder  containing  un- 
der the  subhead  title,  'Ogden  Route  Train  2— 
Overland  Limited— Train  1,"  the  following  in- 
formation to  its  contemplated  passengers: 

"  'Tranaportation  Honored. — Only  passage 
tickets  good  in  sleeping  cars  in  connection  with 
sleeping  car  tickets;  all  tickets,  induding  em- 
ployes' tickets  at  half  or  higher  fare  stamped 
"Railroad  Employ^";  annual  passes  issued  to 
railroad  ofBcers  and  employes  other  than  South- 
em  Pacific  R.  R.  (Pacific  System) ;  annual 
passes  issued  to  general  officers  of  Southern 


Pacific  (Padfie  System)  or  their  families;  an- 
nual passes,  form  "Z";  trip  passes,  form  "T"', 
annual  trip  passes,  form  "O.  O." 

"  'Trantportaiion  Not  Honored.— TlckbtB  in- 
dorsed "Employe"  sold  at  less  than  half  fare; 
tickets  indorsed  "Charitjr";  caretakers'  or 
drovers'  tickets;  soldiers'  or  sailors'  tickets 
indorsed  "Furlough";  tickets  indorsed  "dis- 
charged Sailor,  Soldier,  Marine,  Nurse";  tick- 
ets indorsed  "Not  good  on  any  limited  train"; 
annual  passes  issued  to  employes  Southern  Pa- 
cific (Pacific  System) ;  local  and  local  interline 
tickets  for  dayUgbt  ride  between  any  two  points 
west  of  Ogden.' 

"TIL  That  on  March  29,  1919,  defendant 
caused  to  be  issued,  published,  and  circulated, 
effective  April  1,  1919,  his  official  circular  No. 
3026,  containing  the  following  mle: 

"  'Traim,  Transportation  Not  Honored,— Hob. 
1  and  2  Overland  Limited    •    •    •    ticketo: 

"  'Local  tickets  between  any  two  points  west 
of  Hazen,  except  that  tickets  from  Reno  and 
Tmckee  to  Berkeley,  Oakland,  San  Francisco, 
and  beyond  will  be  honored  on  train  No.  1. 
(See  note  on  page  2.) 

"  'l^ote.— Local  Passengers  Accompanying 
through  Passengers.  Provided  a  passenger 
holding  necessary  through  tickets  and  Pullman 
tickets  desires  to  be  accompanied  for  a  portion 
of  the  journey  by  one  or  more  persons,  who 
will  share  the  Pullman  space  purchased  by  the 
through  passenger  for  his  own  use,  an  excep- 
tion to  the  rules  may  be  made  subject  to  the 
f (blowing  conditions: 

"  '(a)  If  the  through  passenger  has  purchased 
a  berth  he  may  be  accompanied  without  extra 
Pullman  charge  by  one  local  passenger  only. 

"  If  the  through  passenger  has  purchased  an 
entire  section  or  a  compartment,  he  may  be 
accompanied  without  extra  Pullman  charge  by 
not  to  exceed  three  local  passengers. 

"  'If  he  has  purchased  a  drawing  room,  he 
may  be  accompanied  without  extra  Pullman 
charge  by  not  to  exceed  four  local  passengera. 

"  Ijocal  passengers  accompanying  through 
passengers  in  excess  of  these  limitations  must 
pay  seat  fare  between  points  they  travel. 

"  '^b)  The  accompanying  passengers  in  all 
cases  should  hold  regular  first-class  passage 
tickets  good  for  use  in  sleeping  or  parlor  car 
and  permits  from  passenger  traffic  manager  or 
other  proper  official  authorizing  conductors  to 
permit  them  to  board  the  train.' 

"Vni.  That  on  July  16,  1919,  plaintiff  Marie 
L.  Snmmerfield  purchased  from  defendant,  for 
the  sum  of  $9.23  to  him  then  paid,  her  right  of 
transportation  of  herself  and  her  baggage  up- 
on said  train  No.  1,  also  known  as  the  'Over- 
land Limited,'  from  Reno,  Nev.,  to  San  Fran- 
cisco, Cal.,  and  then  received  from  defendant  as 
an  evidence  of  her  said  right  of  transportation 
a  certain  first-class,  unlimited  through  ticket, 
which  said  ticket,  as  plaintiffs  are  informed  and 
believe,  and  upon  such  information  and  belief 
allege,  is  now  in  the  possession  of  the  defend- 
ant, and  that  said  ticket  by  its  express  terms 
did  not,  and  does  not,  exclude  said  plaintiff  from 
her  right  of  transportation  upon  said  train,  but 
upon  the  contrary  did  and  does  indude  her  as 
having  a  right  of  transportation  upon  said  train. 

"IX.  That  upon  section  1  of  said  train  No. 
1,  also  known  as  the  'Overland  limited,'  at 
Reno,  Nev.,  on  said  July  IS,  1919,  a  certain 
passenger  Aereon,  then  having  a  through  ticket 
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•ad  Pnflman  ticket  f»r  an  entin  Mcti«n  on  lald 
train,  which  said  Bttction  wa*  nooocapM  and 
nnreserred  except  for  himself,  to  wit,  Henry  O. 
^urtell,  who  waa  an  old-time  friend  and  ac- 
quaintance of  plaintiff  Marie  ti.  Sammerfield, 
prior  to  the  departare  of  said  train  offered  to 
eaid  plaintiff  to  share  said  section  with  her, 
and  desired  her  to  accompany  him  in  said  sec- 
tion, and  invited  her  to  do  so,  and  that  she  then 
and  there  accepted  said  offer  and  invitation. 

"X.  That  with  snch  ticket  in  her  posaesaion 
and  prepared  to  pay  defendant  any  farther  ad- 
ditional legal  charges  as  mii^t  be  demanded 
from  her  by  defendant,  she  did  on  the  morning 
of  July  16,  1919,  at  Beno,  Ner.,  request  from 
defendant  and  his  managing  representative  ad- 
mittance and  transportation  from  Beno,  Nov., 
to  San  Francisco,  Gal.,  npon  section  1  of  iiaid 
twssenger  train  No.  1,  Overland  limited,  at  the 
same  time  exhibiting  to  said  managing  repre- 
sentative of  defendant  said  ti<^et  and  offering 
to  pay  any  further  charges  for  such  transporta- 
tion, if  any  should  be  required,  notwithstanding 
said  offer  and  said  invitation  of  said  Henry  O. 
Tburtell,  but  was  by  defendant  then  wrongfully 
refused  admittance  to  or  npon  said  section  1 
of  said  train. 

"ZI.  That  by  reason  of  said  wrongful  refusal 
of  defendant  to  admit  said  plaintiff  Marie  L. 
Summerfield  to  and  npon  said  train  she  suffer- 
ed keen  and  long-continued  mental  humiliation 
and  distress,  and  that  plaintiffs  have  been  dam- 
aged thereby  in  the  sum  of  $1,000,  all  of  which 
said  sum  remains  dae  and  onpaid  from  defend- 
ant to  plaJntUfa." 

It  Is  clear  from  an  examination  of  fbB 
foregoing  pleading  that  the  action  whlcb  ap- 
pellants seeks  to  maintain  Is  an  action  for 
damages  for  the  breach  of  a  contract.  The 
question  for  determination  developed  by  the 
general  demnrrer  is:  Do  the  facts  alleged 
show  that  a  contract  was  entered  into  be- 
tween Marie  L.  Snmmerfleld  and  respcMident 
by  virtue  of  which  the  latter  engaged  on  the 
morning  at  July  IK,  1919,  to  transport  her 
from  Reno  to  San  Frandsoo  on  train  No.  1, 
and  was  she  wrongfully  refused  admittance 
to  said  train  by  respondent's  agent? 

[1]  For  convenience,  Marie  I*  Summer^ 
field  will  hereafter  be  designated  as  appel- 
lant PrellminarUy  we  will  dispose  of  the 
objection  made  by  counsel  for  respondent  to 
a  consideration  of  the  rule  pleaded  in  para- 
graph VIII.  It  Is  alleged  as  effective  April 
1,  1919,  and  inasmuch  f^  it  la  not  alleged  to 
have  been  In  effect  on  July  16,  1919,  when 
the  contract  was  made,  it  la  insisted  that  it 
has  no  place  In  the  pleading  and  should  be 
disregarded.  A  more  liberal  view  appears 
to  us  to  be  in  accord  with  the  purpose  of  the 
sUtutes  relating  to  the  construction  of 
pleadings.  In  construing  a  pleading  for  the 
purpose  of  determining  its  effect,  its  allega- 
tions should  be  construed  with  a  view  to  sub- 
stantial Justice  between  the  parties.  Section 
123,  Civil  Practice  Act  (Rev.  Laws,  i 
6065).  The  rule  Is  shown  to  have  been  In 
effect  a  short  time  before  July  16,  and 
whether  actually  In  effect  then  Js  a  matter 


exclusively  within  die  knowledge  of  respond- 
ent The  allegation  could  therefore  In  no 
wise  mislead  respondent  or  affect  a  substan- 
tial ri(^t,  and  should  be  deemed  sufficient 

[2-6]  Returning  to  consider  the  main 
question  presented,  it  will  be  observed  that 
there  is  alleged  in  paragraph  VIII  a  contract 
to  carry  appellant  and  her  baggage  on  train 
Na  1  from  Reno  to  San  FranciscOk  and  the 
issuance  to  her  of  a  first-class,  unlimited 
through  ticket  as  evidence  of  her  ligbt  of 
transportation  upon  said  train,  which  ticket 
by  its  express  terms  included  her  as  having 
such  right  of  transportation.  The  pleader 
has  gone  further  and  alleged  facts  in  para- 
graphs VI  and  yil  which  obvioTisly  must  be 
taken  into  conslderatton  in  determining 
what  right  of  transportation  arose  from  the 
contract  The  contract  made  by  the  parties 
must  be  determined  from  the  facts  alleged, 
and  not  from  the  cowdosion  of  the  pleader. 
Paragraph  Yl  sets  out  a  certain  time-table 
folder  designated  for  the  authentic  use  and 
information  of  prospective  patrons  of  the 
road,  and  alleges  that  on  July  16,  1019, 
and  prior  thereto  It  was  widely  and  general- 
ly published  and  circulated  by  re^tondent 
From  this  time-table  folder  It  appears  that 
only  passage  tickets  good  in  sleeping  cars  in 
ooonection  with  sleeping  car  tickets  were 
honored  on  train  No.  1,  and  that  local  and 
local  Interline  tickets  for  daylight  rides  be- 
tween any  two  points  west  of  Ogdoi  would 
not  be  honored. 

In  paragraph  VII  is  pleaded  a  certain  cir- 
cular issued,  published,  and  circulated  by 
respondent  containing  a  certain  rule  In  re- 
gard to  transportation  on  train  No.  1.  Ap- 
pearing in  the  rule  under  the  head  of 
"Transportation  Not  Honored"  are  local 
tickets  between  any  two  points  west  of  Ha- 
zen.  Tickets  from  Reno  and  Truckee  to 
Berkeley,  Oakland,  San  Francisco,  and  be- 
yond are  excepted  from  the  operation  from 
the  rule,  and  reference  Is  made  to  note  on 
page  2.  It  is  contended  that  the  tlme^aUe 
folder  and  circular  are  not  pleaded  as  rules 
and  regulations  of  the  respondent  but  they 
cannot  be  given  any  other  effect  a%ey  ap- 
pertain to  the  regulation  of  transportation 
on  respondent's  Overland  Limited  train,  are 
shown  to  have  been  issued,  published,  and 
circulated  by  respondent,  and  have  been 
made  in  part  the  basis  of  appellant's  cause 
of  action.  No  other  purpose  is  apparent  for 
pleading  them  than  as  the  rules  of  .respond- 
ent, and  to  show  that  the  appellant,  by  rea- 
son of  the  ticket  purchased  by  her.  was  one 
entitled  under  such  rules  to  transportation 
on  train  No.  1.  It  is  alleged  that  the  ticket 
on  its  face  gave  her  that  right  This  is  only 
the  conclusion  of  the  pleader.  As  said  In 
Ames  V.  Southern  Padflc  Co.,  141  Gal.  T28, 
76  Pac  310,  99  Am.  St  Rap.  08: 

"A  railroad  ticket  is  not  a  contract  express- 
ing all  the  conditions  and  limitations  osuaUy 


Digitized  by 


Google 


KevO 


BUMM£RFI£LiD  y.  HINXS 
(1>T  p.) 


698 


contained  in  •  written  acreeinent.  *  *  *  It 
ia  more  in  the  nature  of  a  receipt  given  by  tlie 
railroad  company  aa  evidence  that  the  pasaen- 
cer  baa  paid  hia  fare  for  a  certain  Und  of  paa- 
■age  on  the  proper  trains  of  the  company,  aa 
Umitad  and  regulated  by  ita  rolea." 

The  authorities  dted  in  tlUs  dedslcm  are 
to  the  same  elTect.  Dietrich  v.  Penn.,  etc.. 
£.  R.  Co.,  71  Pa.  ^6,  10  Am.  Rep.  711;  Lake 
Shore,  etc.,  By.  Co.  t.  Bosenzweig,  118  Pa. 
686,  e  AtL  545. 

"A  ticket  aeldom  ezpreaaea  all  the  conditiona 
of  the  contract  between  the  carrier  and  paa- 
aenger."    Amea  t.  S.  P.  Co.,  lupra. 

It  is  nowhere  alleged  that  the  respondentia 
agent  violated  the  rules  in  aelUng  her  a  tick- 
et good  for  carriage  on  train  No.  1.  On  the 
contrary,  as  we  have  previously  stated,  the 
rules  are  relied  upon  in  the  pleading  as  fur^ 
nlshing  that  right  because  of  the  ticket 
The  allegation  in  paragraph  VIII  that  re- 
Bimndent  contracted  to  transport  her  on 
train  ^o.  1  must  be  considered  in  connection 
with  the  rules. 

Assuming  that  appellant's  ticket  was  oth- 
erwise good  in  sleeping  cars.  It  is  nowhere 
alleged  that  she  had  a  sleeping  car  tick- 
et in  accordance  with  the  requirement  in  the 
time-table  folder.  By  the  folder  It  also  ap- 
pears that  local  tickets  for  daylight  rides  be- 
tween any  two  points  west  of  Ogden  could 
not  be  honored  on  train  No.  1.  We  may  take 
judicial  notice  of  the  fact  that  Reno  and  San 
Francisco  are  two  points  west  of  Ogden. 
Counsel's  contention  that  San  Francisco  can- 
not be  considered  a  iwint  west  of  Ogden  be- 
cause It  is  the  terminus  of  the  line  is  ex- 
tremely technical,  and  his  contention  that 
the  ride  on  train  No.  1  Is  not  a  daylight  ride 
because  the  train  runs  ,  through  about  40 
miles  of  snowsheds  in  running  a  distance  of 
243  miles  is  of  the  same  unsubstantial  char- 
acter. He  contends  also  that  a  ticket  from 
Reno  to  San  Francisco  is  not  a  local  ticket 
for  the  reason  that  the  word  "local,"  taken 
in  Its  popular  meaning  when  applied  to  a 
railroad  ticket,  must  necessarily  mean  a 
ticket  between  certain  Intermediate  points. 
But  the  rule  pleaded  in  paragraph  VTI  de- 
clares a  ticket  between  Beno  and  San  Fran- 
cisco to  t)e  a  local  ticket  The  mle  furnish- 
ed Its  own  definition  of  the  term  "local  tick- 
et." And  in  the  particular  instance  of  this 
rule  the  word  "local"  as  applied  to  a  ticket 
between  Beno  and  San  Francisco  is  not  em- 
ployed beyond  its  well-understood  meaning 
In  railroad  parlance.  Webster's  New  Inter- 
national Dictionary  defines  "local  ticket"  in 
relation  to  railroads  as  traffic  confined  to  a 
single  road. 

In  the  rule  pleaded  in  paragraph  VII  tick- 
ets from  Reno  and  Trw&ee  to  Berkeley, 
Oakland,  San  Francisco,  and  beyond  are  ex- 
cited from  its  general  operation,  that  local 
tickets  between  any  two  points  west  of  Ha- 
Mn  will  not  be  honored  on  train  Na  1.    But 


to  this  exception  are  attached  the  conditions 
appearing  in  note  one,  page  2.  The  rule  re- 
fers to  this  note,  and  it  is  apparent  from  the 
fact  that  the  reference  immediately  follows 
tlie  clause  making  the  exceptioa  that  It  was 
Intended  to  attach  the  condition  contained  In 
the  note  to  tickets  from  Beno  and  Tmckee. 
Again,  as  pertinently  inquired  by  the  learned 
trial  court  if  this  were  not  the  dear  intent 
of  the  rale,  why  any  reference  to  tiM  note 
oa  page  2T 

In  paragraph  IX  appellant  alleges  com- 
pliance with  the  first  condition,  namely,  an 
invitation  from  a  certain  passenger  on  the 
train  having  a  through  ticket  and  an  entire 
section  in  a  Pullman  car  to  sliare  sucb  sec- 
tion, but  falls  to  allege  leompUance  with  the 
second  condition,  requiring  a  regular  flrst- 
dass  ticket  good  for  nse  In  sleeping  or  parlor 
car  and  a  permit  from  the  passenger  traffic 
manager  or  other  proper  official  authorising 
the  conductor  to  permit  Iter  to  board  the 
train.  Under  this  rule,  then,  the  conductor. 
In  the  absense  of  a  permit,  was  required  to 
refuse  appellant  admission  to  the  train. 
For  this  reason  alone  the  allegations  in  the 
pleading  that  the  section  held  by  the  through 
passenger  was  unoccupied  and  unreserved 
except  by  himself,  and  that  appellant  was 
prepared  to  pay  and  did  ofTer  to  pay  any  fur- 
ther legal  diarges  for  her  transportation, 
cannot  aid  the  pleading.  The  conductor 
was  tx>imd  to  enforce  the  rules  of  respond- 
ent appertaining  to  his  duties.  We  condude 
that  the  facts  alleged  are  insuffident  to  show 
a  contract  to  transix>rt  appellant  upon  train 
No,  1. 

[I]  Counsd  for  appeUaat  contends  that 
the  mles  are  unreasonable  and  discrimina- 
tory, and  therefore  unenforceaUe,  and  has 
dted  a  great  deal  of  authority  on  this  point 
From  the  written  decision  of  the  trial  court 
which  vpears  in  the  record,  we  infer  that 
the  question  of  the  unreasonable  and  dis- 
criminatory character  of  the  rules  pleaded 
is  raised  here  for  the  first  time,  as  no  refer- 
ence is  made  to  it  in  such  decision.  But  he 
that  as  it  may,  however  sound  this  conten- 
tion may  be,  as  a  mattw  of  law  it  cannot  be 
applied  la  testing  the  suffidency  of  appd- 
lant's  cause  of  action.  The  question  pre- 
sented is  strictly  one  of  pi  ending.  As  we 
have  shown,  the  reascmable  mles  and  regu- 
lations appertaining  to  a  contract  of  trans- 
portation on  a  common  carrier  form  a  part 
of  the  contract  ^e  rules  in  this  case  are 
not  alleged  to  be  unreasonable  or  discrimi- 
natory, but,  on  the  contrary,  as  we  construe 
the  pleading,  are  alleged  to  show  that  under 
them  resiwndent  violated  its  ccmtract  with 
appdlant  Having  thus  pleaded  them,  she 
is  bound  by  them  so  far  as  the  pleading  Is 
concerned.  We  are  aware  of  no  rule  of 
pleading  which  permits  a  party  to  disavow 
allegations  essential  to  a  cause  of  action  in 
in  order  to  sustain  Its 
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The  order  of  the  trial  court  sustaining  the 
demurrer  to  appellant's  first  cause  of  action 
Is  affirmed. 

SANDBORS,  a  J.,  and  CX>IiEMAN,  J^  con- 
our. 


(45  Nev.  10) 

STRATTAN  v.  RAINE  (GOLD  QUARTZ 

MINING  CO.  OF  LANDER  COUNTY, 

Intervener).    (No.  2427.) 

(Supreme  Court  of  Nevada.     May  6,  1921.) 

1.  Trial  «s»374( I)— General  verdlot  Improper 
In  equity  euit. 

A  general  verdict  ahould  not  be  receired 
in  an  equity  suit. 

2.  Trial  «S3370( I)— No  legal  right  to  have  oaae 
retnbnltted  to  seconil  aitvleory  Jury. 

A  general  verdict,  or  special  findings,  as  the 
case  may  be,  in  an  equity  suit,  being  only  ad- 
visory, and  in  no  way  binding  upon  the  court, 
no  litigant  has  a  legal  right  to  insist  that  an 
advisory  jury  be  called  in  the  first  instance  or 
to  except  to  a  refusal  of  the  court  to  resubmit 
the  case  to  a  second  advisory  Jury. 

3.  Mines  and  minerals  «=325— Forfeiture  of 
mining  olalm  for  failure  to  work  must  be 
oleariy  establlshsit. 

Before  forfeiture  of  a  mining  claim  can  be 
declared  for  failure  to  do  annual  assessment 
work,  it  must  be  clearly  established. 

4.  Mines  and  minerals  «=>23(2) —Counting 
watchman's  servloes  on  annual  labor  expend- 
itures Is  disfavored. 

While  possibly  tmder  some  circumstances 
the  services  of  a  watchman  to  take  care  of  nec- 
essary buildings  on  a  mining  claim  may  count 
as  annual  labor,  the  courts  should  be  reluctant 
to  accept  such  services  as  applying  on  annual 
labor. 

5.  Ml  nee  and  minerals  «=923  (7)— Location  by 
another  Invalid  where  assessment  work  Is  re- 
sumed In  good  faith. 

Even  if  $100  worth  of  work  was  not  done 
on  a  claim  during  a  certain  year,  yet  if  worlf 
had  been  resumed  thereon  prior  to  the  succeed- 
ing January  26,  and  was  being  carried  to  com- 
pletion in  good  faith  and  reasonable  diligence 
when  another  party  undertook  to  locate  the 
ground,  such  other  party's  location  was  not 
valid. 

6.  Mines  and  minerals  9=>23(7)— On  resump- 
tion of  work  on  olalm,  diligent  prosscutlon 
only  required. 

The  law  does  not  eontemplate  that  when 
work  is  resumed  on  a  mining  claim  it  shall  be 
prosecuted  every  hour  in  the  day,  or  that  a 
full  shift  shall  be  done  every  day,  but  simply 
requires  that  it  be  prosecuted  in  good  faith  and 
with  reasonable  diligence. 

Appeal  from  District  Court,  Lander  Coun- 
ty; Peter  Breen,  Judge. 

Suit  by  S.  C.  Strattan,  individually,  and 
as  administrator  of  the  estate  of  Mrs.  S.  C. 


Strattan,  deceased,  against  J.  P.  Ralne,  as 
receiver  of  the  Gold  Quartz  Mining  Ckimpany 
ot  Lander  Ctounty,  Nev.,  in  which  the  Mining 
Company  intervened.  From  a  Judgment  for 
Intervener,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 
See,  also,  192  Pac.  471. 

A.  Grant  Miller,  of  Beno,  for  appellant 
A.  J.  Maestrettl,  of  Austin,  tat  respond- 
ent Ralne. 

Edwards  &  Wasson  and  John  Jensen,  all 
of  Salt  Lake  City,  Utah,  for  intervener  re> 
spondent 

COLEMAN.  J.  Prior  to  and  during  1916, 
the  Gold  Quartz  Mining  (Company  owned  a 
group  of  13  mining  claims,  situated  in  the 
Bullion  mining  district.  Lander  county,  Nev. 
In  Tebmary,  1914,  J.  P.  Ralne  had  been  ap- 
pointed receiver  of  the  company.  He  died 
In  November,  1916,  Just  as  he  was  prepar- 
ing to  do  the  annual  assessment  work  upon 
said  group  of  claima  In  December,  1915, 
R.  F.  Ralne  was  appointed  administrator  of 
the  estate  of  the  deceased,  and  J.  P.  Balne, 
Jr.,  temporary  receiver  of  the  company,  with 
instructions  to  do  the  assessment  work  upon 
the  group  of  claims  for  1915.  Upon  the  ap- 
pointment of  the  temporary  receiver,  which 
was  late  in  December,  1915,  he  got  together 
a  crew  of  16  men  for  the  purpose  of  doing 
the  annual  assessment  work,  and  the  {itera- 
tions were  immediately  begun. 

Mrs,  Strattan  boarded  the  men  so  em- 
ployed until  about  January  24, 1916.  On  the 
morning  of  January  26,  claiming  that  the 
annual  assessment  work  had  not  been  done 
upon  the  AJax  and  the  Giant,  two  of  the 
claims  of  said  group,  and  that  they  were 
open  to  location,  she  entered  upon  the  ground 
and  located  them  as  the  Board  Bill  and 
Board  Bill  Na  1  mining  claims,  ^le  Gold 
Quartz  Mining  Company  intervened,  and 
from  a  Judgment  in  favor  of  said  company 
as  Intervener,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  this  appeal  has  he&i 
taken. 

The  foregoing  statement  presents  an  out- 
line of  the  case.  Other  facts  will  be  allud- 
ed to  in  the  opinion. 

Before  taking  up  the  consideration  of  the 
case  upon  its  merits,  we  desire  to  dispose  of 
some  preliminary  matters.  We  direct  atten- 
tion to  paragraphs  3,  4,  and  5  of  rule  IV  of 
this  court.  Paragraph  3  provides  that  when 
a  transcript  is  typewritten  the  first  impres- 
sion thereof  shall  be  used  in  making  up  the 
record  on  appeaL  Paragraph  4  provides  that 
the  pleadings,  proceedings,  and  bill  of  excep- 
tions shall  be  chronologically  arranged  In 
the  transcript,  and  prefaced  with  an  alpha- 
betical index  specifying  the  folio  of  each 
separate  paper,  order,  or  proceeding,  and  of 
the  testimony  of  each  witness.    Paragraph  5 
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provides  alao  tbat  for  failure  to  comply  with 
the  requirements  mentioned  the  record  may, 
upon  motion,  and  for  good  cause  shown,  be 
stricken  from  the  files.  The  transcript  in 
this  case  is  neither  chronologlcaUy  arranged 
nor  Indexed,  the  entire  bill  of  exceptions  Is 
a  carb<»  copy,  and  many  of  the  pages  in  the 
record  are  very  indistinct;  nor  does  It  ap- 
pear that  the  bill  of  exceptions  was  ever 
settled  by  the  trial  Judge.  However,  since 
counsel  for  respondent  have  treated  the  rec- 
ord as  being  In  compliance  with  all  require- 
ments, we  will  not  ourselves  raise  objections 
to  it;  but  we  wish  to  warn  the  members  of 
the  bar  at  large ;  and  while  we  are  aware  of 
the  fact  that  counsel  for  appellant  was  out 
of  the  state  for  several  months,  during  which 
time  the  record  was  prepared,  and  that  he 
did  not  give  his  personal  attention  to  super- 
vising its  preparation,  these  circumstances 
are  not  sufflclent  excuse  for  its  condition. 

[1,  2]  We  come  now  to  the  first  contenttoi 
of  coimsel  for  appellant,  namely,  that  the 
court  erred  in  refusing  to  set  aside  the  find- 
ings of  the  advisory  Jury  and  resubmit  the 
case  to  another  advisory  Jury.  Then  was 
no  general  verdict  in  the  case.  There  could 
not  have  been,  In  view  of  the  fact  ttiat  the 
Jury  was  asked  to  make  special  findings  only. 
A  general  verdict  should  not  be  received  in 
an  equity  suit  Simpson  v.  Harris,  21  Nev. 
376,  81  Pac.  1009.  At  most,  a  general  ver- 
dict, or  special  findings,  as  the  case  may  be. 
In  an  equity  suit,  is  only  advisory,  and  is 
in  no  way  binding  upon  the  court;  hence  no 
litigant  has  a  legal  right  to  insist  that  an 
advisory  Jury  be  called  in  the  first  instance, 
or  to  except  to  a  refusal  of  the  court  to  re- 
submit a  case  to  a  second  advisory  Jury. 
State  ▼.  Murphy,  29  Nev.  263,  88  Pac.  335. 
The  court  having  made  special -findings  of 
fact  and  entered  its  decree  based  thereon, 
appellant's  rights  were  in  every  way  pre- 
served. 

No  memorandnin  of  errors  was  filed  in  sup- 
port of  the  motion  for  a  new  trial,  and  the 
only  remaining  questions  td  be  considered 
are  whether  the  court  erred  In  refusing  to 
grant  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  and  upon  the  further 
ground  of  the  insufficiency  of  the  evidence 
to  Justify  the  Judgment. 

Did  the  court  err  in  refusing  to  grant  a 
new  trial  upon  the  ground  of  newly  discover- 
ed evidence?  In  support  of  this  contention, 
affidavits  by  Julius  Slri,  S.  O.  Strattan,  and 
A  Grant  Miller  were  filed.  The  affidavits 
of  Strattan  and  Miller  do  not  pertain  to  any 
matters  within  their  own  knowledge,  except 
as  to  questions  of  diligence,  and  the  like.  It 
is  claimed  that  the  so-called  newly  discover- 
ed 'evidence  will  contradict  that  given  by  W. 
S.  Raine  in  behalf  of  defendants  as  to  the 
number  of  shifts  of  work  performed  by  Sirl 
upon  the  AJax  daijti.  He  testified  as  fol- 
lows: 


.  "Q,  Well,  showing  yonr  work,  what  does  your 
record  show  as  to  the  time  that  Mr.  Siri,  if  such 
a  party  was  working,  and  what  time  he  put  in 
on  the  Ajaz?  A  I  overlooked  that  a  moment 
ago  in  the  time  book  there.  Fonr  days  in  Jan- 
uary, Jolins  Siri  helped  Bosoaglia  over  on  the 
Ajax. 

"Q.  When  did  he  come?  A  He  came  here 
on  the  last  of  December. 

"Q.  How  much  time  did  he  workT  A  One 
shift 

"Q.  Ton  testified  to  shifts?  A.  One  is  mark- 
ed in  the  books,  because  I  kept  their  time;  bnt 
he  worked  some  in  January." 

This  is  the  testimony  sought  to  be  over- 
thrown by  Sirl,  who.  In  his  affidavit,  states 
on  this  point: 

"I  also  worked  about  a  day  and  a  half  on  the 
ground  known  as  the  AJax,  prior  and  up  to  Jan- 
uary 5,  1916." 

He  also  swears  that  he  went  to  work  on 
December  30,  1915,  and  was  laid  on  January 
24,  1916.  There  is  no  showing  by  the  affi- 
davit that  upon  a  new  trial  Siri's  testimony 
would  confiict  with  that  of  Raine's.  So  far 
as  Siri's  affidavit  shows,  he  might  have  work- 
ed upon  the  Ajax  every  day  between  JVtnuary 
6  and  24.  The  court  did  not  err  in  refusing 
to  grant  a  new  trial  upon  the  ground  urged. 

The  remaining  question  is  as  to  whether  or 
not  the  receiver  forfeited  his  right  and  that 
of  the  company  to  the  AJax  and  Giant  claims 
by  failure  to  do  the  annual  assessment  work 
for  1916  on  or  before  December  31,  1916;  or 
in  case  be  had  not  dmie  such  annual  assess- 
ment work  on  or  befcve  the  date  mentioned, 
whether  there  had  been  a  resumption  of 
VFork  upon  such  claims,  and,  If  so,  whether 
the  same  was  being  prosecuted  with  reason- 
able diligence  when  Mrs.  Strattan  sought  to 
locate  the  ground. 

[3]  The  very  purpose  of  the  requirement 
by  the  government  of  |100  worth  of  annual 
labor  upon  a  mining  daim  is  to  encourage 
the  development  of  the  mineral  resources  of 
the  country,  and  we  feel  that  the  law  should 
be  enforced  according  to  its  spirit,  with  a 
view  of  producing  the  results  sought  to  be 
obtained  by  the  government;  but  before  a 
forfeiture  can  be  declared  it  must  be  clearly 
established.  2  lilndley  on  Mines  (3d.  Bd.), 
I  645.  While  no  verdict  was  rendered  by  the 
Jury  which  could  bind  either  the  trial  court 
or  this  court  on  appeal,  the  fact  is  that  in 
answering  the  special  questions  a  majority 
of  the  Jurors  answered  that  the  work  upon 
the  claims  was  resumed  on  or  at)out  Decem- 
ber 31,  1916,  with  the  bona  fide  intention  of 
doing  the  annual  labor  thereon  for  that  year, 
and  that  $100  worth  of  work  was  thereafter 
completed  with  reasonable  diligence,  as.  annu- 
al labor  for  such  year.  If  the  finding  of  a 
majority  of  the  Jury  is  correct,  whether  or 
not  the  work)  was  completed  after  the  at- 
tempted location  by  Mrs.  Strattan,  the 
ground  was  not  open  for  location  on  Januaiy 
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20,  when  she  songbt  to  locate  it  Though 
the  finding  of  the  court  Is  not  in  the  lan- 
guage of  the  jury,  it  finds  that  the  claims 
were  not  open  to  location  on  January  26. 
The  court  also  found  as  a  fact  that  $100 
worth  of  work  had  been  done  upon  each  of  the 
claims  by  the  receiver  prior  to  January  26. 

[4]  The  only  way  this  flndlhg  could  be  sus- 
tained as  to  the  Giant  claim  would  be  by 
counting  as  annual  labor  $60  paid  out  for 
the  serrlces  of  a  watchman.  The  authorities 
hold  that  the  erection  of  buildings  upon  a 
mining  datm,  the  building  of  a  road  to  be 
used  in  developing  a  claim,  and  the  like,  may 
count  as  annual  labor,  and  some  of  the  au- 
thorities hold  that  the  services  of  a  watch- 
man to  take  care  of  necessary  buildings  upon 
a  mining  claim  may,  under  certain  drcum- 
Etances,  count  as  annual  labor;  and  it  may 
be  that  the  services  of  the  watchman  in  this 
instance  should  count;  but  it  certainly  can- 
not be  said  that  the  physical  development  of 
a  mining  claim  can  be  sacrificed  by  the  sham 
of  employing  a  watchman;  otherwise  the 
chief  purpose  of  the  statute  will  be  defeated. 
Bvery  case  must  stand  upoa  its  particular 
facts,  and  the  courts  should  be  reluctant 
to  accept  the  services  of  a  watchman  as  ap- 
plying on  annual  labor.  In  this  case  we  do 
'  not  deem  it  necessary  to  determine  whether 
the  services  of  the  watchman  should  be  con- 
sidered, since  we  think  the  other  facts  will 
justify  the  conclusion  that  there  had  been 
no  forfeiture  on  January  26,  the  morning  of 
the  attempted  location  by  appellant 

As  to  the  AJax  claim,  there  is  evidence  In 
the  record,  without  induding  the  services 
alleged  to  have  been  rendered  by  a  watch- 
man, to  show,  as  found  by  the  court  that 
over  $100  worth  of  wortc  had  been  performed 
upon  it  prior  to  the  morning  of  January  26, 
when  Ifrs.  Strattan  sought  to  locate  the 
ground.  In  readiing  this  conclnBion,  we  do 
not  include  $5  paid  for  powder,  $S  paid  for 
a  windlass,  and  $4.60  paid  for  a  bucket  We 
do  not  think  it  necessary  to  discuss  in  de- 
tail the  evidence  as  to  the  work  done  upon 
the  AJax.  Evidently  the  trial  court  accept- 
ed reqxmdeaf  8  evidence  as  to  the  work  done 
oa  the  Ajax  as  being  satisfactory  in  every 
respect  and  we  see  no  reason  for  question- 
ing the  owrectness  of  its  ooactusimi  In  ao 
doing. 

A  different  situation  ezlsta  as  to  the  Olant 
claim.  As  we  have  said,  there  were  IS 
claims  in  the  group  owned  by  the  defendant 
company,  and  in  the  latter  part  of  December 
the  receiver  took  a  crew  of  16  men  to  the 
property  to  do  the  annual  assessment  work 
for  1916.  The  evidence  warrants  the  con- 
clusion that  prior  to  the  time  this  crew  of 
men  were  put  to  work  upon  the  group  of 
claims,  in  fact  at  least  $48  worth  of  work 
had  been  performed  upon  the  Olant  claim, 
leaving  $52  worth  to  be  done  thereon — even 
if  the  $60  for  watchman'*  services  is  not 


counted,  nie  blacksmith  shop  and  some  oth- 
er buildings  were  upon  the  Giant  claim,  and 
of  the  crew  of  16  men  doing  the  work  upon 
the  claims  in  question  from  December  30, 
1916,  to  January  24,  1916,  one  P.  R.  Keller 
worked  in  the.bla(Asmith  shop,  Aoisxg  what 
work  was  necessary  in  sharpening  the  tools 
of  the  men  who  were  doing  the  woi^  upon 
the  other  claims,  and,  when  not  so  engaged 
In  sharpening  tools,  would  do  work  upon  the 
Olant  claim.  He  testified  that  he  averaged 
for  each  day  from  January  1  to  26  two  hours 
of  work  upon  the  property.  Counting  this 
at  the  regular  rate — lumping  it  into  shifts  of 
eight  hours — the  work  was  worth  $24,  mak- 
ing a  total  of  $72  worth  of  work  done  upon 
the  Giant  claim  at  the  time  Ifrs.  Strattan 
sought  to  locate  the  ground.  The  undisputed 
evidence  is  that  on  the  23d  or  24th  of  Jan- 
uary, P.  R.  Keller  was  employed  by  the  re- 
ceiver to  stay  upon  the  property,  aft«  all 
others  had  left  and  .divide  his  time  work- 
ing upon  the  AJax  and  Giant  claims,  one- 
half  of  each  shift  to  be  put  in  upon  each  of 
the  idalms;  and  that,  in  pursuance  of  said 
employment  he  moved  his  things  upon  the 
property,  and  on  January  26  worked  11  hours 
in  all,  a  part  of  the  day  being  iNit  in  fixing 
up  the  oflSce  which  he  was  to  occupy,  one  of 
the  windows  having  been  knocked  out  and 
other  damage  done  the  day  before,  the  rest 
of  the  time  being  devoted  to  gathering  up 
and  storing  the  tools  used  by  the  mea  who 
had  quit  work  upon  the  property  and  gone 
away.  The  evidence  shows  that  the  work  on 
the  <^ce  was  necessary,  to  make  it  habitable, 
in  view  of  the  weather  conditions. 

Iliere  was  evidence  by  Mrs.  Strattan  and 
her  husband  that  practically  no  work  had 
been  done  upon  the  AJax  and  Giant  claims 
by  anybody  durhig  the  time  the  crew  of  men 
were  there.  Strattan  was  one  of  the  crew 
of  16  who  had  been  engaged  in  working  else- 
where at  the  time  it  is  testified  the  work 
was  being  done  upon  the  two  claims;  and 
in  view  of  the  fact  that  most  of  the  work 
testified  to  as  having  been  done  was  of  8U<di 
a  nature  that  he  could  know  nothing  about 
It  unless  in  the  mine  during  the  working 
hours  of  the  day — at  least  as  to  the  Giant 
claim — bis  testimony  deserves  little  consider- 
ation. Mrs.  Strattan  was  cooking  three 
meals  a  day  for  17  or  IS  people  every  day 
during  the  carrying  <»  of  the  operations, 
and  was  at  somewhat  of  a  disadvantage  to 
observe  the  performance  of  the  men.  As  to 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony,  the  trial 
court  was  better  situated  to  determine  than 
we  are:  There  is  a  conflict  In  the  evidence, 
and  no  theory  exists  upon  which  we  can  say 
that  the  court  was  not  Justified  in  aoSept- 
ing  the  testimony  of  the  defendant  as  to  th<> 
amount  of  work  done  upon  the  property. 

That  it  may  not  be  thought  that  we  have 
overlooked  the  testimony  of  £Ved  King  and 
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A.  E.  Raleigh,  we  maj  alinply  say  that  It 
altows  they  were  In  no  poslti<m  to  know  what 
was  done  at  the  time  relative  to  which  they 
tesUfled.  One  of  them  admitted  that  he  was 
not  on  the  proi>erty  for  a  long  time,  and  the 
other  was  away  during  the  daytime. 

[i]  Conceding  for  the  purpose  of  the  case 
that  1100  worth  of  work  was  not  done  upon 
the  Giant  claim  daring  the  year  1915,  the 
question  Is:  Had  work  been  resumed  there- 
on prior  to  January  26,  1916,  and  was  It  be- 
ing carried  to  a  completion  in  good  faith  and 
Willi  reasonable  diligence  at  the  time  Mrs. 
Strattan  undertook  to  locate  the  ground? 
If  the  question  Is  answered  in  the  aflSrmatlTe, 
the  Judgment  must  be  affirmed.  2  Llndley 
on  Mines  (3d  Ed.),  i  664.  In  response  to 
question  10,  submitted  by  plalntlfFs,  the  jury 
answered  unanimously  that  the  wwk  per- 
formed by  Keller  upon  the  Qlant  claim  from 
December  31,  1016,  to  January  26,  1916,  was 
continuous. 

[6]  The  law  does  not  contemplate  that 
when  work  is  resumed  upon  a  mining  claim 
tt  shall  be  prosecuted  every  hour  in  the  day, 
or  that  a  full  shift  shall  be  done  every  day. 
It  simply  requires  that  it  be  inrosecuted  in 
good  faith,  and  with  reasonahle  diligence. 
In  view  of  the  findings  of  the  trial  Inry,  to 
the  effect  that  after  the  work  was  resumed 
upon  the  Giant  claim  it  was  continuous  to 
January  26,  and  the  finding  of  the  trial  court 
supporting  the  finding  of  the  jury,  we  see  no 
reason  for  disturbing  the  Judgment. 

Perceiving  no  error  in  the  judgment  and 
order  complained  of,  it  is  ordered  that  the 
judgment  be  affirmed. 

SAMDBRS,  0.  J.,  and  DUCEBB,  3.,  concur. 


(45  Nev.  43) 

H08TETLER  v.  HARRIS,  Sheriff. 
(No.  2472.) 

(Supreme  Ck>nrt  of  Nevada.    April  80,  1921.) 

i.  Courts  «=997(6)— Rsiing  of  feilerai  coart 
ooHstruIng  federal  Constitution  controlling. 

Rulings  of  the  United  States  Supreme  Court 
construing  the  provisions  of  the  federal  Consti- 
tution are  controlliDg  upon  the  state  courts. 

2.  Constitutional  law  «=»207(6)— PuMlo  lanik 
«=>6— Statute  providing  for  payment  of  li- 
cense fee  for  grazing  cattle  held  an  unlawful 
discrimination  against  citizens  of  other  states. 
St.  1919,  e.  214,  |  1,  requiring  persons  graz- 
ing cattle  in  the  state  who  do  not  have  their 
principal  home  ranch  and  Uve  stock  headquar- 
ters in  the  state  to  pay  a  license,  violates  Const. 
IT.  S.  art.  4,  (  2,  providing  that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and 
inunnnities  of  citizens  in  the  several  states. 

8.  Pvbllo  lands  «s»l7— Stock  may  be  drlveu  in- 
to the  state  to  grazsw 

A  resident  of  a  foreign  state  has  a  perfect 
right   to  drive  his   sheep  into  the   state  and 


graze  them  upon  the  public  lands,  a  right  guar- 
anteed to  him  by  the  supreme  law  of  the  land. 

4.  Licenses  «=>34— License  money  for  pastur- 
age unlawfully  demanded  held  not  paid  vol- 
untarily. 
In  an  action  to  recover  license  money  paid 
for  grazing  stook  on  public  lands  in  the  state 
under  St.  1919,  c.  214,  {  1,  under  threat  of 
arrest  and  prosecution,  held,  that  the  payment 
was  not  voluntary;    jjaintiff  having  paid   the 
same  under  protest,  and  being  a  resident  of  a 
foreign  state. 

Appeal  from  District  C!ourt,  Elko  Coun- 
ty; B.  J.  L.  Taber,  Judge. 

Action  by  Levi  F.  Hostetler  against  J. 
C.  Harris,  Sheriff  of  Elko  Coimty.  From  a 
judgment  for  plaintiff  and  an  order  deny- 
ing his  motion  for  a  new  trial,  defendant 
appeals.    Affirmed. 

H.  U.  (Tastle,  of  Elko,  for  appellant 
Turner  K.,Hackman,  of  Twin  Falls,  Ida- 
ho, for  respondent. 

COLEMAN,  J.  Respondent,  a  citizen  and 
resident  of  the  state  of  Idaho,  brought  this 
action  to  recover  $952  from  the  defendant, 
as  sheriff  of  Elko  county,  Nev.  The  sheriff 
has  appealed  from  a  Judgment  for  said 
amount  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

Respondent  drove  into  Mko  county,  Nev., 
from  Idaho,  without  having  first  obtained 
a  license  therefor,  1,900  head  of  sheep,  of 
whidi  he  was  the  owner,  for  the  puripose 
of  grazing  them  upon  nnindosed  public 
lands.  Appellant  threatened  to  arrest  and 
prosecute  him  upon  a  diarge  of  misdemean- 
or, unless  he  made  payment  to  him  of  a 
grazing  license.  Thereupon  respondent  paid 
to  appellant,  under  protest,  the  sum  of  $952 
for  such  grazing  license.  Section  1,  c.  214, 
Statutes  1919,  under  and  pursuant  to  which 
the  sheriff  acted,  so  far  as  material,  reads 
as  follows: 

"It  shall  be  unlawful  for  any  person  •  •  • 
who  •  •  •  does  not  have  his  •  *  *  prin- 
cipal home  ranch  and  Uve  stock  headquarters 
in  the  state  of  Nevada,  except  as  herein  pro- 
vided, to  herd  or  graze,  or  cause  to  be  herded 
or  grazed,  upon  any  unenclosed  lands  in  the 
state  of  Nevada,  any  sheep  or  bovine  cattle 
without  having  first  obtained  from  the  sheriff 
of  a  county  in  which  such  herding  or  grazing, 
or  some  portion  thereof  is  done,  a  valid  Ucense 
authorizing  such  herding  and  grazing  In  the 
state  of  Nevada.  Such  license  shall  be  issued 
by  said  sberitf  to  and  In  the  name  of  snch  per- 
son or  corporation  upon  compliance  by  him 
or  it  with  the  provisions  of  section  2  of  this 
act  and  shall  be  valid  only  for  the  calendar  year 
in  which  it  is  dated;  provided,  that  any  person 
or  any  corporation  which  does  not  have  its 
principal  home  ranch  and  live  stock  headquar- 
ters in  the  state  of  Nevada,  owning  in  fee  sim- 
ple land  in  the  state  of  Nevada,  shall  be  exempt 
from  any  license  or  the  payment  of  sny  license 
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for  five  (B)  head  of  sheep  for  each  acre  so 
owaed  and  three  (S)  head  of  boyine  cattle  for 
each  acre  so  owned." 

Violation  of  the  act  Is  made  a  misdemean- 
or, punishable  By  a  fine  of  not  less  than 
$1,000  or  more  than  $10,000. 

The  trial  court  found  as  a' fact: 

"That  plaintiff  paid  to  said  sheriff  the  sum  of 
$952  as  and  for  said  license  fee  under  protest 
and  b7  reason  of  the  threat  of  said  sheriff  to 
arrest  and  prosecate  said  plaintiff  as  afore- 
said." 

Two  questions  are  presented  in  this  case: 
First,  is  the  statute  vlolatire  of  section  2, 
art.  4,  of  the  federal  Constitution?  And, 
second,  if  the  statute  is  void,  was  the  pay- 
ment eo  involuntary  as  to  Justify  its  recov- 
ery? 

The  section  of  the  Constltatlon  mention- 
ed reads: 

"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in 
the  several  states." 

The  qaestion  is:  Does  the  act  in  ques- 
tion discriminate  against  citizens  of  other 
states? 

The  state  of  Tennessee  enacted  a  statute 
which  provided,  inter  alia: 

"Each  foreign  construction  company,  with  its 
chief  office  outside  of  this  state,  operating  or 
doing  business  in  this  state,  direcUy  or  by  agent, 
or  by  any  subletting  contract,  •  •  • "  shall 
pay  a  privilege  license  of  $100. 

The  act  also  provided: 

"Each  domestic  constmctlon  company  and 
each  foreign  construction  company,  having  its 
chief  office  in  this  state,  doing  business  in  this 
state,  •  •  •"  Bhall  pay  a  privilege  license 
tax  of  $260.    Laws  1909,  c.  479,  |  4. 

The  question  of  the  constitutionality  of  the 
act  came  before  the  Supreme  Coirt  of  that 
state,  where  the  point  was  made,  as  here, 
tliat  the  act  was  unconstitutional  because 
It  was  discriminatory  against  citizens  of 
other  states.  That  court  held  that  the  act 
did  not  discriminate  against  citizens  of  sis- 
ter states;  that  the  determinative  feature 
in  the  statute  is  the  having  of  one's  chief 
oflSce  in  the  state.  Wright  v.  Jackson,  eta, 
138  Tenn.  146,  196  S.  W.  488. 

The  case  was  taken  to  the  Supreme  Court 
of  the  United  States,  and  that  court  took 
the  opposite  view  and  reversed  the  Judg- 
ment of  the  Tennessee  court    It  said: 

"The  power  of  a  state  to  make  reasonable 
and  natural  classificationB  for  purposes  of  tax- 
ation is  clear  and  not  questioned;  but  neither 
under  form  of  classification  nor  otherwise  can 
any  state  enforce  taxing  laws  which  in  their 
practical  operation  materially  abridge  or  im- 
pair the  equality  of  commercial  privileges  se- 
cured by  the  federal  Constitution  to  titisens  of 
the  several  states. 
,    "'Excise  taxes,  it  is  everywhere  conceded. 


may  be  imposed  by  the  states,  if  not  in  any 
sense  discriminating;  but  it  should  not  be  for- 
gotten that  the  people  of  the  several  states 
live  under  one  common  Constitution,  which  was 
ordained  to  establish  justice,  and  which,  with 
the  laws  of  Congress,  and  the  treaties  made  by 
the  proper  authority,  is  the  supreme  law  of  the 
land;  and  that  that  supreme  law  requires 
equality  of  burden,  and  forbids  discrimination  in 
state  taxation  when  the  power  is  applied  to  the 
citizens  of  the  other  states.  Inequality  of  bur- 
den, as  well  as  the  want  of  uniformity  in  com- 
mercial regulations,  was  one  of  the  grievances 
of  the  citizens  under  the  Confederation;  and 
the  new  Constitutiou  was  adopted,  among  other 
things,  to  remedy  those  defects  in  the  prior 
system.'  Ward  v.  Maryland,  12  Wall.  418,  431; 
Guy  V.  Baltimore,  100  U.  S.  434,  439;  Blake 
V.  McClung,  172  U.  S.  239,  254;  Darnell  & 
Son  Co.  V.  Memphis,  208  U.  S.  113,  121. 

"As  the  chief  office  of  an  individual  is  com- 
monly in  the  state  of  which  he  is  a  citizen, 
Tennessee  citizens  engaged  in  constructing  rail- 
roads in  that  state  will  ordinarily  have  their 
diief  offices  therein,  wtiile  citizens  of  other 
states  so  engaged  will  not.  Practically,  there- 
fore, the  statute  under  consideration  would 
produce  discrimination  against  citizens  of  other 
states  by  imposing  higher  charges  against  them 
than  citizens  of  Tennessee  are  required  to  pay. 
We  can  find  no  adequate  basis  for  taxing  in- 
dividuals according  to  the  location  of  their  chief 
offices — the  classification,  we  think,  is  arbitrary 
and  unreasonable.  Under  the  federal  Constitu- 
tion a  citizen  of  one  state  is  guaranteed  the 
right  to  enjoy  in  all  other  states  equality  of 
commercial  privileges  with  their  citizens;  but 
he  cannot  have  his  chief  office  in  every  one  of 
them."  Chalker  v.  Birmingham  &  N.  W.  By. 
Co.,  249  U.  &  622,  39  Sup.  Ct.  366,  63  U  Ed. 
748. 

The  only  argument  which  can  be  pat 
forth  in  support  of  the  constitutionality  of 
the  statute  here  complained  of  is  that  the 
license  is  not  aimed  at  those  who  are  not 
citizens  of  this  state,  but  against  those  who 
do  not  Iiave  their  principal  home  ranch  and 
live  stock  headquarters  in  the  state  of  Ne- 
vada. 

[1,2]  Whether  or  not  we  are  dlsftosed  to 
agree  with  the  reasoning  of  the  Supreme 
Court  of  the  United  States  as  presented  in 
the  above  quotation  is  of  no  consequence, 
since  the  ruling  is  controlling  upon  us,  and 
It  seems  that  its  viewpoint  as  presented  in 
the  quotation  is  equally  as  forceful  in  its 
application  to  tills  case  as  it  was  to  the 
case  in  which  it  stated  the  rule.  We  can 
see  no  reason  wliy  a  more  favorable  view 
should  be  taken  in  favor  of  the  validity  of 
an  act  in  a  case  affecting  an  individual  who 
is  engaged  in  the  live  stock  and  sheep  busi- 
ness than  would  be  taken  in  a  case  affecting 
a  construction  company.  To  paraplirase 
the  interpretative  language  quoted  from  the 
Chalker  opinion:  As  the  principal  home 
ranch  and  live  stock  headquarters  of  an 
individual  is  commonly  in  the  state  of 
which  he  is  a  citizen,  Nevada  dtizens  ea- 
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gaged  In  tiie  live  stock  boslnesa  In  Nevada 
will  ordinarily  have  their  chief  hwne  ranch 
and  lire  sto^  headquarters  therein,  while 
citizens  of  other  states  so  engaged  will  not 
Practlcallr.  therefore,  the  statute  nnder 
consideration  would  prodnce  discrimination 
against  citizens  of  other  states  by  imposing 
a  license  tax  upon  them  while  imposing 
none  upon  citizens  of  Nevada. 

Guided  by  the  ruling  In  the  Chalker 
CSase,  there  is  no  escaping  the  conclusion 
that  the  act  In  question  is  discriminatory 
against  citizens  of  sister  states,  and  hence 
is  nuU  and  void.  See,  also.  State  v.  Butter- 
field,  17  Idaho,  441,  106  Pac.  455,  26  L.  R. 
A.  (N.  S.)  1224,  134  Am.  St  Sep.  263. 

Was  the  payment  by  the  plaintiff,  which 
Is  sought  to  be  recovered,  voluntary? 
Whether  or  not  a  payment  Is  voluntary  Is 
dependent  upon  the  facts  and  circumstances 
of  the  particular  case.  A  payment  made 
under  a  particular  state  of  facts  l^  one 
In  poor  health,  nervous,  and  excitable, 
might  be  involuntary,  while  the  same  sit- 
uation would  not  have  the  slightest  tend- 
ency  to  overawe  a  person  in  excellent  physi- 
cal and  mental  condition.  Likewise,  a  res- 
ident of  another  state,  distant  from  friends 
and  business  associates,  and  unfamiliar 
with  local  situations  .and  tnfiuencea.  In 
what  he  may  assume  to  be  a  hostile  com- 
munity, with  large  property  rights  demand- 
ing his  attention.  Is  more  susceptible  to 
threats  of  criminal  prosecution  than  one 
who  is  a  resident  of  a  community  surround- 
ed by  acquaintances  and  friends,  and  well 
knowing  that  he  will  not  be  the  victim  of 
an  unfriendly  sentiment  Likewise,  an  in- 
dividual is  less  likely  to  be  put  under  dur- 
ess by  a  demand  for  the  payment  of  an  on- 
Just  claim  when  Insisted  upon  by  a  mere 
citizen — one  who  is  upon  an  equal  footing 
with  him — than  when  demanded  by  a  pub- 
lic official,  accompanied  by  threat  of  prose- 
cution for  the  violation  of  tliat  which  has 
the  sanction  of  legislative  and  executive 
approval  of  a  sovereign  state,  and  baCk  of 
it  all  the  itower,  resources,  and  majesty  of 
such  state. 

[3,4]  Such  was.  the  situation  in  which  the 
plaintiff  found  himself.  As  a  resident  of 
the  sovereign  state  of  Idaho,  he  had  a  per- 
fect right  to  drive  his  sheep  into  Nevada 
and  graze  them  upon  the  public  lands — a 
right  guaranteed  to  him  by  the  supreme 
law  of  the  land.  But  when  he  brought  his 
sheep  into  this  state,  the  sum  of  $952  was 
demanded  of  him  under  color  of  law,  and 
he  was  threatened  with  being  taken  from 
his  sheep  and  prosecuted,  with  the  possibil- 
ity of  liaving  to  pay  a  fine  of  $10,000  should 
he  refuse  the  demand.  Was  not  such  a  sit- 
uation enough,  not  only  to  arouse  tiie  anx- 
iety but  to  disturb  the  equanlmfity  of  re- 
spondent? We  think  it  was.  Under  no  cir- 
cumstances can  a  case  in  which  payment 


Is  unlawfully  exacted  by  a  public  official 
be  put  on  a  par  with  one  unjustly  exacted 
by  a  mere  citizen.  Some  authorities  have 
laid  it  down  as  a  rule  that  money  unlaw- 
fully exacted  by  a  public  official  may  be 
recovered,  even  though  not  paid  under  pro- 
test, and  such  holding  Is  not  without  strong 
reasoning  to  support  it  In  Stephan  v.  Dan- 
iels, 27  Ohio  St  627,  the  court  says: 

"In  Steele  v.  Wniiams,  8  Exch.  624,  it  was 
held  that  money  paid  under  an  illegal  demand, 
cdlore  officii  can  never  be  voluntary.  It  was 
a  case  of  a  public  officer  demanding  greater 
fees  than  allowed  by  act  of  parliament  which 
were  paid  without  protest  Martin,  B.,  said: 
'As  to  whether  the  payment  was  voluntary,  that 
in  truth,  has  nothing  to  do  with  the  case. 
*  *  *  To  call  it  a  voluntary  payment  is  an 
abuse  of  language.' " 

Another  case  in  which  a  recovery  was 
allowed,  altibough  the  payment  was  not 
made  under  protest  Is  that  of  City  of  Chi- 
cago V.  Waukesha  Brew.  Co.,  97  IIL  App. 
683.     The  court  says: 

"Upon  the  trial  of  this  cause  it  was  admitted 
that  the  ordinance  under  wliich  appellee  paid 
$1,500  as  license  fees  to  the  city  was  invalid. 
The  evidence  showed  that  such  sum  was  paid, 
under  a  demand  by  police  and  collection  officers 
sent  out  by  the  city  to  appellee's  place  of  busi- 
ness, and  threats  by  such  officers  made  to  ap-  ' 
pellee  that  anless  the  fees  demanded  were  paid, 
appellee  would  be  prosecuted,  its  drivers  ar- 
rested and  it  get  into  trouble.  And  that  the 
officers  of  appellee  paid  the  various  sums  de- 
manded under  the  influence  of  such  threats  and 
to  prevent  its  employes  from  being  arrested. 
Payment  under  such  circumstances  was  pay- 
ment under  duress. 

"It  must  be  borne  in  mind  that  there  is  mani- 
fest distinction  between  demand  and  threats 
made  by  a  private  individual  not  possessed  of 
any  means  of  enforcing  such  threats,  and  pay- 
ment to  governmental  authority  clothed  with 
power  to  enforce  this  demand  by  immediate  ar- 
rest interruption  and  stoppage  of  the  business 
of  one  to  whom  snch  threats  are  made. 

"In  the  present  case,  the  parties  did  not  meet 
upon  equal  terms.  The  alternative  presented 
to  appellee  was,  to  submit  to  the  city's  exaction 
or  discontinue  its  business.  It  was  in  the  power 
of  its  officers  and  obliged  to  do  as  they  required 
or  cease  to  carry  on  business  witliiii  the  city 
limits.  Money  paid  nnder  such  circumstances, 
in  point  of  law,  is  not  paid  voluntarily,  any 
more  than  that  which  one  hands  to  a  highway- 
man, under  threat  of  personal  violence.  Swift 
Co.  V.  U.  S.,  Ill  U.  S.  22;  United  States  v. 
EUsworth,  101  U.  S.  170." 

"Taxes  illegally  assessed  and  paid  may  always 
be  recovered  back,  if  the  collector  understands 
from  the  payer  that  the  taxes  are  regarded  as 
illegal  and  that  suit  will  be  institated  to  com- 
pel the  refunding  of  them."  Erskine  v.  Van 
Arsdale,  15  Wall.  75,  21  L.  Ed.  63. 

To  the  same  effect,  Neumann  v.  City  of  La 
Crosse,  94  Wis.  103,  68  N.  W.  654. 

But  since  the  payment  was  made  under 
protest  in  the  instant  case,  we  need  not  can- 
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aider  tbe  correctness  of  tbe  mie  stated.  In 
First  Nat  Bank  v.  WatMns,  21  Mich.  483, 
it  is  said: 

"The  payment  in  tbis  case  cannot  be  regarded 
88  voluntary  in  any  proper  sense.  It  was  made 
under  the'  threat  of  tbe  immediate  and  effectual 
enforcement  of  the  illegal  warrant  The  an- 
thorities  are  quite  uniform  that  where  such  a 
demand  is  made  under  color  of  ofiSce  and  tbe 
payment  if  made  under  protest  the  money  may 
be  recovered  back,  under  all  circumstances, 
from  the  person  extorting  it  The  only  question 
that  appears  to  tiave  been  mooted  is  'whether 
any  protest  is  necessary,  where  the  entire  ex- 
action is  illegal  on  its  face.  The  doctrine  is  be- 
yond controversy  that  when  the  entire  claim 
is  unlawful,  and  the  money  Is  taken  under  the 
color  of  public  office,  an  action  lies  for  its  re- 
covery. Steele  ▼.  t^iams,  20  Eng.  lu  &  Bq. 
319;  2  Oreenl.  Bv.,  t  121  and  notes;  Morgan 
V.  Palmer,  ^  B.  &  G.  729;  Story  on  Agency,  | 
807;  Barnes  v.  Foley,  6  Burr.  2711;  Frye  v. 
Lockwood,  4  Cow.  454;  Elliott  v.  Swartwont 
10  Pet  187;   Bend  v.  Hoyt,  13  Pet  263.- 

In  Wolfe  T.  Marsball,  62  Mo.  167,  tbe 
court  adhered  to  the  rule  stated  In  Clafiin 
V.  McDonough,  33  Mo.  412,  84  Am.  Dec.  64, 
to  the  effect  that  to  constltnte  duress  there 
must  be  a  seizure  of  the  property  or  arrest 
of  the  person,  or  a  threat  or  attempt  to  do 
,  one  or  the  other. 

In  Bath  T.  Chicago,  207  IlL  App.  117, 
wliich  was  an  action  to  recover  money  paid 
under  protest  to  prevent  prosecution  under 
a  void  ordinance,  the  court  observed: 

"We  think  Harvey  ▼.  Town  of  Ohi^,  42  HL 
336,  is  coDtroUing  of  our  decision,  and  while 
it  is  true,  so  far  as  we  have  been  able  to  ascer- 
tain, that  this  case  has  not  been  cited  by  tbe 
Supreme  Court,  yet  it  has  never  been  modified, 
distinguished  against  or  reversed  by  that  tribu- 
nal in  any  subsequent  case,  and  it  has  coneed- 
edly  been  dted  and  followed  in  several  cases 
in  this  court.  Tbe  Supreme  Court  in  the  Har- 
vey Case,  supra,  said  that  the  town  of  Olney 
could  not  'after  extorting  a  large  sum  of  money 
tor  a  pretended  license  by  threats  of  prosecn- 
tioB,  be  allowed  to  come  into  court  and  resist 
repayment  by  saying:  "Although  we  did  this 
tlifaig,  we  had  no  right  to  do  it  and  the  ordi- 
nance that  we  pretended  was  a  law  was  really 
no  law,  and  these  persons  should  have  known 
better  than  to  have  paid  us  the  money."  It  is 
only  necessary  to  say,  that  the  town  cannot  be 
permitted  to  defend  its  wrong  by  this  species 
of  self-stoltification.  A  person  to  whom  a  town 
offers  the  alternative  of  paying  for  a  license, 
or  undergoing  a  prosecntion  before  the  police 
magistrate,  which  would  result  in  fine  and  im- 
prisonment, if  the  ordinance  under  which  the 
city  acts  should  be  held  valid,  msy  certainly 
pay  his  money  under  protest  without  losing  his 
rights,  and  cannot  be  required  to  incur  the 
liazard  of  the  magistrate's  decision  upon  the 
validity  of  tbe  ordinance,  and  possibly  be  driv- 
en to  a  writ  of  habeas  corpus,  to  relieve  himself 
from  imprisonment  Such  psyment  would  not 
be  voluntary.' " 

In  Neumann   r.   City   of  La  Crosse,  su- 
pra. It  was  held  that  the  payment  of  a  li- 


cense fee  fanposed  by  a  ToId  ordinance,  to 
avoid  threatened  arrest,  warn  not  volon- 
tary,  and  might  be  recovered. 

In  Deshong  v.  Olty  of  New  York,  176  N. 
T.  475,  68  N.  E.  880,  which  was  an  action 
to  recover  mon^  paid  to  avoid  threatened 
arrest  It  was  said: 

"Payments  coerced  by  duress  or  unlawful 
compulsion  may  be  recovered  back,  ^e  coer- 
cion, however,  minst  be  illegal,  unjust  or  oppres- 
sive. One  of  tbe  several  and  perhaps  most 
common  instances  of  duress  is  by  threata  of 
actual  imprisonment  unless  the  required  act 
shall  be  performed.  While  there  may  be  a  di- 
versity of  opinion  in  some  of  tbe  reported  eases 
as  to  what  circumstances  are  sufficient  to  con- 
stitute such  coercion  as  will  enable  a  party 
paying  under  protest  to  recover,  still,  under 
the  facts  of  this  case  we  think  it  is  quite  ap- 
parent that  the  amount  demanded  of  the  plain- 
tiff was  paid  under  such  circumstances  as 
wonld  enable  bim  to  recover,  it  neither  tbe  cit7 
nor  its  officers  had  authori<7  to  charge  or  de- 
mand it  If  the  dty  made  the  charge  and  de- 
manded its  payment  without  authority  of  law 
it  was  void,  and  tbe  action  of  Its  officers  in  en- 
forcing it  by  threats  of  arrest  and  by  taking 
unlawful  possession  of  the  plaintiff's  property 
was  illegal  and  payment  by  him  wss  not  so  far 
voluntary  as  to  prevent  a  recoraiy  in  this  ac- 
tion." 

From  2  Dillon,  Mun.  Corp.  (4tb  Ed.)  | 
942,  we  quote: 

"Money  paid  by  a  person  to  prevent  an  il- 
legal seieure  of  his  person  or  property  by  an 
officer  claiming  authority  to  seize  the  same,  or 
paid  to  liberate  bis  person  or  property  from 
illegal  detention  by  such  officer,  may  be  recov- 
ered back  in  an  action  for  money  had  and  re- 
ceived, on  the  ground  that  the  payment  was 
compulsory,  or  by  duress  or  extortion." 

"A  payment  made  to  reHeve  the  person  from 
arrest  or  the  goods  from  seisnre  is  a  payment 
on  compulsion."  2  Cooley  on  Taxation  (3d 
Ed.)  1606. 

See,  also.  First  Nat  Bank  ▼.  Sargeant  65 
Neb.  594,  91  N.  W.  597,  59  L.  E.  A.  296; 
Dlst  of  Columbia  v.  Chapman,  26  App.  D.  O. 
95;  Burlingame  v.  Hardin  County,  180  Iowa, 
919, 164  N.  W.  116 ;  Robertson  v.  Frank  Broth- 
ers, 132  U.  S.  17,  10  Sup.  Ct  6,  33  L.  Ed. 
236;  Magnolia  v.  Sbarman,  46  Ark.  358;  Doug- 
las V.  Kansas  City,  147  Mo.  428,  48  S.  W.  861. 

Tbe  law  is  clear;  and  applying  it  to  the 
facts  of  the  case,  as  found  by  the  trial 
court  It  la  our  duty  to  affirm  tbe  Judgment 

Such  is  the  order. 

DUCKER,  J.,  concurs. 

SANDI3RS,  O.  J.  (concurring^.  I  ooncnr 
in  tbe  affirmance  of  the  judgment  in  tbia 
case  solely  upon  the  ground  that  a  state, 
as  an  Incident  of  the  police  power,  cannot 
abridge 'or  impair  an  implied  license,  grow- 
ing out  of  a  custom,  of  over  a  hundred 
years,  namely,  that  the  irabllc  lands  of  the 
United  States,  especially  those  in  which  the 
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natlTe  grasses  an  adapted  to  the  growth 
and  fattening  of  domestic  animals,  shall 
be  free  to  the  people  who  eeA  to  nse  them, 
when  left  open  and  unlndosed.  Buford  ▼. 
Houtz.  188  n.  S.  820,  10  Snp.  Ct  SOB,  33  L. 
Sd.  618;  Richards  v.  Sanderson,  89  Colo. 
270,  89  Pac.  709,  121  Am.  St  Rep.  167; 
denunons  ▼.  Gillette,  33  Mont  821,  83  Pac. 
879,  114  Am.  St  Rep,  814;  Anthony  Wilkin- 
son Lire  Stock  Co.  t.  Mdlqnam,  14  Wya 
20»,  88  Pac.  884,  3  L.  R.  A.  (N.  S.)  733; 
Healy  ▼.  Smith,  14  Wyo.  263,  83  Pac  683, 
lie  Am.  St  Rep.  1004. 

It  Is  conceded,  or  mnst  be  conceded,  that 
approximately  90  per  cent  of  the  onlnclosed 
lands  within  the  state  of  Nevada  belong  to 
the  United  States,  which  landd,  from  the 
organisation  of  the  state,  have  been  used 
as  a  public  commons,  free  to  all  dtlzena 
alike.  I  am  of  the  opinion  that  this  privi- 
lege cannot  be  monopolized  by  the  state. 
Neither  can  the  state  cortail  the  privilege 
by  confining  It  only  to  those  citizens  who 
have  their  home  ranch  and  live  stock  head- 
quarters within  the  state  of  Nevada,  as  is 
regnlred  by  the  first  sentence  of  section  1 
of  an  act  approved  April  1, 1910,  Stats.  1919, 
p.  389,  which  provides: 

"Section  1.  It  shall  be  nnlawful  for  any  per- 
son or  for  any  corporation  who  or  which  does 
not  have  his  or  its  principal  home  ranch  and 
live  Btodc  headquarters  in  the  state  of  Nevada, 
except  as  herein  provided,  to  herd  or  graze,  or 
canse  to  be  herded  or  grazed,  npon  any  nnen- 
dosed  lands  in  the  state  of  Nevada,  any  sheep 
or  bovine  cattle  without  having  firit  obtained 
from  the  sheriff  of  a  county  in  which  such  herd- 
ing or  grazing,  or  some  portion  thereof  is  done, 
a  valid  license  authorizing  such  herding  and 
grazing  in  the  state  of  Nevada.    *    •    •  " 

The  practical  operation,  efTect  and  result 
of  the  particular  portion  of  section  1  above 
qnoted  is  to  make  it  a  penal  otfenae  for  a 
citizen  of  the  United  States  engaged  In 
grazing  live  stock  upon  the  public  domain 
thereof  to  have  and  maintain  a  place  or 
habitat  thereon  for  sheep  and  cattle  reg- 
ularly from  year  to  year  in  the  state  of  Ne- 
vada. "Home  ranch,"  as  nsed  in  the  range 
country,  and  as  employed  in  the  'statute, 
means  a  home  or  situs  for  sheep  and  cattle 
that  range  at  large  upon  the  uninclosed 
lands  in  the  state,  or  a  place  where  such 
live  stock  are  gathered  and  herded  and 
cared  for  regularly  each  year.  State  ▼. 
Shaw,  21  Nev.  229,  29  Pac.  821.  To  main- 
tain audi  a  home  or  situs  for  this  class  of 
property  necessitates  the  acquirement  of 
some  sort  of  title  to  the  use  of  public  lands 
of  the  United  States  or  the  state  of  Nevada. 
In  either  case  it  amounts  to  an  abridgement 


or  impairment  <rf  tlie  privilege  accorded  to 
all  the  people  to  go  upon  and  use  the  pabllo 
range  of  the  United  States  so  long  as  it  Is 
unappropriated  and  not  reserved  or  set  ^»art 
for  other  public  purposes. 

Conceding  that  a  state  may  tax  private 
property,  each  as  live  stock,  located  upon 
pnbllc  lands  of  the  United  Stetes  (Utah 
Power  ft  Light  Go.  ▼.  United  Stetes,  243  U. 
S.  404,  37  Sup.  Ct  887,  61  L.  Ed.  791),  and 
that  a  state,  as  an  incident  to  the  police 
power,  may  limit  or  regulate  the  keying 
of  live  8to<A  within  the  state  (Bacon  v. 
Walker,  204  U.  S.  811,  27  Sup.  Ot  289,  81  L. 
Ed.  499),  it  does  not  follow  that  the  state 
may,  imder  the  guise  of  the  police  power, 
abridge  or  impair  the  privilege  of  pasture 
upon  the  public  lands  of  the  United  States 
by  requiring  as  a  condition  precedent  that 
citizens  must  have  their  principal  home 
ranch  and  live  stock  headquarters  within 
the  state.  To  countenance  such  a  regula- 
tion by  a  legislative  enactment  places  the 
use  of  the  public  domain  for  pasturage  pur- 
poses at  the  mercy  of  a  state  without  the 
consent  of  Congress. 

It  is  charged  that  the  act  is  unconstitu- 
tional, in  that  it  violates  article  4,  {  2,  and 
Invades  the  Fourteenth  Amendment  to  the 
Constitatloii  of  the  United  State&  It  is  a 
well-known  role  of  courte  never  to  pass 
upon  a  constltntional  question  unless  It  is 
clearly  Involved  and  a  decision  thereon  is 
necessary  to  a  determination  of  a  case. 
State  V.  Meder,  22  Nev.  264,  38  Pac.  668; 
State  V.  Wheeler,  23  Nev.  148,  44  Pac.  430. 

The  fact  that  respondent  bases  his  cause 
of  action  upon  the  daim  that,  he  is  a  citi- 
zen of  Idaho  and  the  law  deprives  him  of 
his  right  to  graze  his  live  stock  equally 
wltli  all  dtizens  upon  the  public  lands  of 
the  United  States  shows  dearly  that  the 
case  does  not  involve  necessarily  a  omsti- 
tutlonal  question  for  Ite  determination,  on- 
less  it  might  be  that  a  state  Is  without 
power  to  make  rules  and  r^ulatlons  re- 
specting the  lands  of  the  United  States. 
Article  4,  i  3,  Constitution  ot  the  United 
States. 

Entertaining  these  views  as  to  the  purpose 
and  intent  of  the  law,  I  condude  that  as  it 
is  framed  it  is  not  legitimate  legislation,  in 
so  far  as  it  covers  and  includes  the  open 
and  uninclosed  public  lands  of  ttie  United 
States  within  the  state  of  Nevada.  In  ar- 
riving at  this  condusion  I  do  not  wish  to  be 
understood  as  expressing  any  opinion  upon 
the  validity  of  revenue  and  license  laws  now 
in  force  relative  to  foreign  live  stock  with- 
in the  state  of  Nevada. 
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FRAME  V.  HARRIS,  Sheriff.    (Ne.  2473.) 

(Snpreme  Conrt  oi  Nevada.    April  80^  1921.) 

Appeal  from  District  Court,  Elko  County; 
E.  J.  L.  Taber,  Judge. 

Action  by  Herbert  S.  Frame  against  J.  O. 
Harris,  Sheriff  of  Ellco  County,  Nev.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

H.  U.  Castle,  of  Elko,  for  appellant 
Turner  K.  Hackman,  of  Twin  Falls,  Idaho,  for 
respondent. 

COLEMAN,  J.  The  identical  question  in- 
Tolved  in  this  case  has  been  decided  in  Hostet- 
ler  T.  Harris  (No.  2472)  197  Pac.  697.  Upon 
the  authority  of  that  decision,  the  judgment 
herein  appealed  from  is  in  all  things  affirmed. 

DUCE^EB,  J.,  concurs. 

SANDERS,  C.  J.  I  concur  in  the  order,  for 
the  reasons  stated  in  my  concurring  opinion  in 
case  No.  2472. 


(45  Nev.  245) 

BOTTINI   V.  MONGOLO  at  «l.    (No.  2496.) 
(Supreme  Court  of  Nevada.    May  12,  1921.) 

1.  Appeal  and  error  ®=3627(2)— Appeal  will  be 
dismissed,  where  transcript  was  not  filed 
within  the  time  required. 

Supreme  Court  rule  2  (154  Pac.  riii)  pro- 
vides that  a  transcript  of  the  record  on  appeal 
shall  be  filed  within  30  days  after  the  appeal 
has  been  perfected  and  the  statement  settled, 
while  rule  8  (164  Pac.  viii)  provides  that  if 
the  transcript  be  not  filed  within  the  time  pre- 
scribed by  rule  2,  the  appeal  may  be  dismissed 
on  motion  without  notice,  so  that,  where  the 
transcript  was  not  filed  within  30  days  after 
the  appeal,  and  appellants  were  not  entitled  to 
have  their  hill  of  exceptions  settled  by  the 
court,  the  appeal  must  be  dismissed. 

2.  Appeal  and  error  «=>622— Thirty-day  limit 
for  filing  transcript  runs  from  date  of  settle- 
ment of  bill  of  exceptions. 

Under  Supreme  Court  rules  2,  3  (154  Pac. 
viii),  providing  for  dismissal  of  appeal  upon 
failure  to  file  transcript  within  30  days  after 
perfecting  the  appeal,  the  time  for  filing  the 
transcript  of  record  would  not  begin  to  run 
until  such  settlement,  but  would  run  from  a 
proper  adjudication,  denying  appellant's  right 
to  settlement  of  bill  of  ezceptione. 

3.  Exceptions,  bill  of  «=»43(2)— To  excuse  fail- 
ure to  file  bill  on  ground  that  notice  of  final 
order  denying  new  trial  was  not  giveu  proper 
showing  as  to  want  of  knowledge  must  be 
made. 

St.  1916,  c  142,  I  7,  provides  that  bills  of 
ezceptionB  may  be  presented,  served,  and  filed 
within  20  days  after  a  motion  for  new  trial  has 
been  determined,  and  section  10  as  amended 
by  St.  1919,  c.  40,  the  time  may  be  enlarged  by 
order  or  stipulation,  and  where  there  was  no 
extension  anid  more  than  20  days  had  elapsed 
since  determination  of  motion  for  new  trial, 


'  where  defendants'  counsel  were  not  in  court  at 
such  final  determination,  verbal  statements, 
made  in  argument  to  tliis  court,  are  an  insuffi- 
cient showing  of  their  lack  of  knowledge  to 
show  error  in  refusal  of  lowei  court  to  settle 
the  bill  of  exceptions. 

4.  Appeal  and  error  «=393&(2)— Presumed  that 
appellant  bad  knowledge  of  order  refusing 
new  trial  which  started  time  for  filing  bill 
of  exceptions. 

Where  time  for  filing  transcript  depended 
on  settlement  of  bill  of  exceptions  and  bill  was 
not  filed  in  time  if  order  denying  new  trial  was 
known  to  appellant  on  motion  to  dismiss  appeal 
for  failure  to  file  transcript,  it  will  be  presum- 
ed, in  absence  of  contrary  showing,  that  appel- 
lant had  knowledge  of  the  order  denying  new 
trial. 

5.  Exceptions,  bill  of  «=343(2)— F«ot«  held  to 
show  that  appellant  had  knowledge  of  mo- 
tion for  new  trial  whloh  started  time  to  file 
bill. 

Where  counsel  for  appellant  received  in- 
formation  direct  from  the  court  that  their  mo- 
tion for  new  trial  was  in  part  denied,  and  would 
be  denied  in  toto  if  respondent  witliin  10  days 
thereafter  filed  his  written  consent  to  the  modi- 
fication of  the  judgment  by  strilcing  therefrom 
the  damages  awarded,  and  within  the  time  lim- 
ited by  court  order  they  were  informed  by  serv- 
ice of  the  copy  of  such  written  consent  tliat  it 
had  been  made  in  accordance  with  the  order, 
and  would  be  iiied,  appellant's  counsel  were 
placed  on  inquiry  as  to  the  status  of  tiieir  mo- 
tion, and  the  means  of  knowledge  were  at 
hand  by  inquiry  of  the  court  derk  or  inspectiOD 
of  the  court's  minutes,  so  that  they  are  not 
entitled  to  settlement  of  bill  of  exceptions  after 
the  expiration  of  the  statutory  limit  of  20 
days  after  final  ruling  on  motion  for  new  trial. 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  Edward  F.  Lunsford,  Judge. 

Action  by  Giovanni  Bottlnl  against  Lonis 
Mongolo  and  others.  Judgment  for  plaintiff, 
and  order  entered  denying  a  new  trial,  and 
the  defendants  appeal,  and  plaintiff  moves  to 
dismiss  appeal.    Appeal  dismissed. 

Mack  &  Green,  of  Reno,  for  appellants. 
,    Huskey  &  Kuklinskl,  of  Reno,  for  respond- 
ent. 

DUCEER,  J.  This  Is  a  motion  upon  be- 
half of  respondent  to  dismiss  an  at^>eal  from 
the  judgment  and  order  of  the  court  denying 
appellants'  motion  for  a  new  trlaL  The 
ground  of  the  motion  is  that  no  transcript  of 
the  record  on  appeal  has  been  filed  wltliin 
30  days  after  the  appeal  had  been  perfected. 
It  is  also  stated  in  the  notice  of  motioa  to 
dismiss  that  the  time  for  the  settlement  of 
the  bill  of  exceptions  has  long  since  expired, 
and  that  such  time  for  filing  the  transcript 
of  record  has  not  been  extended,  either  by 
stipulation  of  counsel  or  by  order  of  court 

It  appears  from  the  certificate  of  the  derk 
of  the  district  court,  filed  by  the  respondent 
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In  snpport  of  this  motlMi,  that  on  October , 
25,  1820,  the  court  made  the  following  order: 

"The  court,  being  fully  advised  in  the  prem- 
ises, orders  that  the  motion  for  a  new  trial  on 
the  injunctive  relief  sought  is  denied,  but  that, 
unless  the  plaintifF  within  10  days  hereafter, 
file  in  this  court  his  written  agreement  and  con- 
sent that  the  judgment  and  decree  may  be  mod- 
ified by  striking  therefrom  the  damages  award- 
ed to  him  in  the  sum  of  $1,000,  a  new  trial  will 
be  granted  on  the  question  of  damages." 

On  MoTember  8, 1920,  the  conrt  made  thla 
order: 

"It  appearing  from  the  files  and  records  in 
thla  case  that  the  plaintiff's  consent  to  the  mod- 
ification of  the  judgment  in  the  above-entitled 
case  has  been  filed,  therefore  it  is  ordered 
that  the  motion  for  a  new  trial  be  denied." 

It  also  an>ear8  from  the  certificate  that 
on  December  9, 1920,  a  notice  of  appeal  from 
the  judgment  and  from  the  order  denying  the 
defendants'  motion  for  a  new  trial  was  filed 
and  served  upon  plalntifTs  attorneys,  and  on 
the  same  day  an  undertaking  on  a];^>eal  was 
filed ;  that  a  bill  of  exceptions  was  filed  on 
December  27,  1920;  and  on  Jannaty  3,  1921, 
objections  to  the  certification  and  settlement 
of  the  bill  of  exceptions  were  filed  on  the 
ground  that  the  same  was  not  presented  In 
the  time  provided  by  statute,  and  that  such 
time  was  neither  extended  by  stipulation  of 
counsel  nor  by  order  of  court;  that  defend- 
ants have  not  requested  the  clerk  to  certify 
a  correct  transcript  of  the  record.  It  also 
aiqpears  from  a  certified  copy  of  the  order  of 
the  court  filed  ta  this  court  on  the  hearing  of 
the  motion  to  dismiss  on  February  23,  1921, 
as  follows: 

"Motion  and  objections  were  argued  by  re- 
iipective  counsel,  and  the  court,  being  fully  ad- 
Tised  in  the  premises,  ordered  that  plaintiff's 
objection,  that  the  court  is  without  jurisdic- 
tion, be,  and  the  same  is  hereby,  sustained,  and 
the  court  for  reasons  stated  declines  to  take 
any  action  on  the  bill  of  ezceptions." 

[1]  It  is  admitted  that  oonnsel  for  appel- 
lants were  In  court  on  October  25,  1920,  when 
the  court  denied  the  motion  for  a  new  trial 
as  to  the  Injunctive  relief  obtained  by  re- 
spondent, and  ordered  that,  unless  resi)ondent 
within  10  days  filed  his  consent  to  a  modifi- 
cation of  the  Judgment,  striking  the  damages 
awarded,  a  new  trial  would  be  granted  on 
the  question  of  damages,  and  that  they  were 
not  in  court  on  November  3,  1920,  when,  on 
the  filing  of  the  consent  to  a  modification, 
the  court  denied  the  motion  for  a  new  trial. 
It  Is  also  admitted  that  a  copy  of  the  consent 
to  Budi  modification  was  served  on  counsel 
for  appellants.  X\irther  than  is  stated  above, 
ajtpellants'  counsel  received  no  notice  of  ei- 
ther of  the  orders  of  the  trial  court  denying 
a  new  trial.  They  contmd  that  they  were 
entitled  to  notice  of  the  order  made  on  No- 
vember S,  1920,  before  the  time  to  prepare. 
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serve,  and  file  the  bQl  of  ezceptions  could 

begin  to  run. 

The  rules  of  the  Supreme  Court  which  re- 
spondent Invokes  In  support  of  his  motion  to 
dismiss  are  rul«  2  (164  Pac.  rlii),  which 
reads: 

"The  transcript  of  the  record  on  appeal  snail 
be  filed  within  thirty  (30)  days  after  the  appeal 
has  been  perfected  and  the  statement  settled,  if 
there  be  one" 

— and  rule  S  (154  Paa  Till),  which  in  part  pro- 
vides: 

"If  the  transcript  of  the  record  be  not  filed 
within  the  time  prescribed  by  rule  2,  the  appeal 
may  be  dismissed  on  motion  vrithont  notice." 

[2]  As  Stated,  the  appeal  was  perfected  <m 
December  9,  1920.  In  conformity  with  the 
rule,  the  appeal  should  be  dismissed,  unless 
appellants  are  entitled  to  have  their  bill  of 
exceptions  settled  by  the  court  If  It  Is  their 
right  to  hhve  the  bill  of  exceptions  settled, 
the  time  for  filing  the  transcript  of  record  on 
appeal  would  not  begin  to  move  until  such 
settlement.  Was  the  court  In  error  in  de- 
clining to  settle  the  bill  of  exceptions? 

[3]  Section  7  of  the  statutes  of  1915,  relat- 
ing to  bills  of  exceptions,  on  page  165,  pro- 
vides in  part: 

"Bills  of  exception  provided  for  in  section 
2  of  this  act  may  be  prepared,  served  and  filed 
within  twenty  (20)  days  after  a  motion  for  a 
new  trial  has  been  determined,"  etc. 

By  section  10  of  the  act  as  amended  In  1919 
(St  1919,  a  40)  the  several  times  specified 
therein  may  be  enlarged  by  order  or  stipula- 
tion. The  record  discloses  that  the  time  for 
appellants  to  file  their  bill  of  exceptions  has 
not  been  extended.  Counsel  for  appellants 
contend  that  the  court  erred  In  declining  to 
settle  their  blU  of  exceptions,  notwithstand- 
ing more  than  20  days  had  expired  after 
their  motion  for  a  new  trial  had  been  denied, 
for  the  reason  that  they  had  no  notice  of  It 
WhUe  admitting  that  they  were  In  court  on 
October  25,  1920,  when  a  new  trial  was  de- 
nied as  to  Injunctive  relief,  they  claim  that 
the  order  of  which  they  were  entitled  to  no- 
tice was  the  order  of  November  3,  1920,  final- 
ly denying  the  moticm  for  a  new  trial  on  the 
question  of  damages;  and,  as  they  were  not 
present  then,  neither  their  presence  In  court 
on  October  25th,  nor  the  service  on  them  of 
respondent's  consent  to  the  modification  of 
the  judgment  can  operate  to  charge  them 
with  knowledge  of  the  fact  that  their  motion 
for  a  new  trial  had  been' denied.  No  showing 
has  been  made  by  counsel  for  appellants  as 
to  their  lack  of  knowledge  that  their  motion 
for  a  new  trial  had  been  finally  denied.  The 
verbal  statements  to  that  efTect  made  on  the 
argument  in  this  court  do  not  constitute  • 
sufficient  showing  as  to  this  fbct 

[4,  f  ]  In  the  face  of  the  motion  to  dismiss 
Involving  the  charge  of  laches  as  to  the  flling 
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of  a  bin  of  exceptlona,  oonnsd  should  faave 
made  It  ai^iear  of  record  In  some  afllrmatlTe 
way,  If  such  was  the  fact,  that  they  were 
without  any  knowledge  of  th6  denial  of  their 
motion  for  a  new  trial  for  more  then  20  days 
after  the  order  had  been  entered.  In  the  ab- 
sence of  such  a  showing.  It  ought  to  be  pre- 
sumed that  knowledge  of  the  entry  of  the 
order  had  been  Imparted  to  them.  We  think, 
however,  that  the  facts  were  saffldent  to 
charge  appellants'  counsel  with  the  duty  of 
Inquiry  which  would  have  led  them  to  know 
that  their  motion  for  a  new  trial  had  been 
denied  in  toto  on  NoTember  8,  1920.  In  20 
R.  C.  U  at  page  846,  there  la  a  clear  state- 
ment of  the  rule  which  Is  a];9llcable  to  the 
facts  In.  this  case: 

"Whatever  puts  a  person  fairly  on  inquiry 
is  suffident  notice,  wliere  the  meaos  of  knowl- 
edge ore  at  hand;  and  if  he  omits  to  inquire, 
he  is  then  chargeable  with  all  the  facta  which 
by  a  proper  inquiry,  he  might  have  ascertained. 
1^8,  in  effect,  means  that  notice  of  facts  wliich 
wonld  lead  an  ordinarily  prudent  man  to  make 
an  examination  which,  if  made,  would  disclose 
the  existence  of  other  facts,  is  snfficient  notice 
of  snch  other  facta." 

The  rule  was  ap^ed  In  Burbanks  t. 
Rivers,  20  Nev.  169,  and  Is  thus  stated: 

"Information  which  makes  It  the  duty  of  a 
party  to  make  inquiry,  and  shows  where  it  may 
be  made,  is  notice  of  all  facta  to  which  such 
inquiry  would  naturally  lead.  The  law  neces- 
sarily hnpntes  to  the  litigant  knowledge  of  a 
fact  which  the  exercise  of  ordinary  prudence 
and  diligence  must  have  apprised  bim." 

On  October  25,  1920,  appellants'  counsel 
were  In  court  At  tbat  time  they  received 
Information  direct  from  tbe  court  that  their 
motion  for  a  new  trial  was  In  part  denied, 
and  tbat  it  would  be  denied  In  toto  If  re- 
q>ondent,  within  10  days  tibereafter,  filed  bla 
written  consent  to  tbe  modification  of  the 
Judgment  by  striking  therefrom  the  damages 
awarded.  Within  the  time  limited  by  the 
order  of  the  court  they  were  informed  by  the 
service  of  a  copy  of  such  written  consent  that 
It  had  been  made  In  accordance  with  the 
order  of  the  court,  and  would  be  filed.  These 
facts  were  fairly  calculated  to  put  appellants' 
counsel  on  Inquiry  as  to  the  status  of  their 
motion  for  a  new  trial.  Their  natural  tend- 
ency was  to  suggest  to  counsel  tbe  expediency 
of  keeping  informed  in  regard  to  the  minutes 
of  the  court  The  means  of  knowledge  were 
at  band.  An  Inquiry  of  tbe  clerk  of  the  court 
or  an  Inspection  of  the  minutes  of  the  court 
wonld  have  revealed  the  fact  to  which  the 
facts  in  their  knowledge  clearly  pointed.  As 
the  aroellants  are  not  entitled  to  faave  their 
MU  of  exceptions  settled,  and  having  filed 
no  transcript  of  the  record  on  appeal  within 
the  time  required  by  rule  2  of  the  rules  of  tbe 


Supreme  Oomt,  It  Is  ordered  tbat  their  appeal 
be^  and  the  same  is  hereby,  dlamissedL 

SANDEBS,   a    J,    and   OOI^BMAM,   J„ 

concur. 


m  Arls.  »42) 
SMITH  V.  MAHONEY,  Sheriff.    (No.  1847.) 

(Supreme  Gonrt  of  Arizona.    May  4,  1921.) 

1.  Comtltutioaai  law  «=>48--Courts  nay  sot 
lightly  set  aside  legislative  enactmeiit. 

Courts  may  not  lightly  set  aside  a  legisl*- 
tive  enactment,  and  every  reasonable  doubt  is 
to  be  resolved  in  favor  of  the  law,  and  before 
an  act  can  be  declared  to  be  unconstitutional, 
it  must  clearly  appear  tbat  it  cannot  b«  sup- 
ported by  any  reasonable  intendment  or  allow- 
able presumption. 

2.  ConstltstloBal  law  «=970(3)— WIsdosi  of 
IsgislatlOB  for  Leglsiatnro. 

The  question  of  the  wisdom  of  legislation 
has  nothing  to  do  with  determining  its  consti- 
tutionality, that  question  being  one  for  the  Leg- 
islature, and  it  is  of  no  consequence  that  the 
conrt  does  not  agree  with  it  in  tliat  particnlar. 

3.  Lleeases  4=9 1— Whether  enaatmest  was  ox- 
erdss  ef  police  power  depends  upos  psrposa. 

Whether  an  enactment  requiring  license 
fees  was  the  exercise  of  the  police  power  of 
the  state  or  the  taxing  power  depends  upon  tiie 
purposes  of  the  act 

4.  Lloenses  «=»7(l)— Pnrpose  of  aet  ta  be 
gleaned  frosi  aatural  effeot  of  language  tm> 
ployed. 

The  purpose  of  a  legislative  enactment  most 
be  gleaned  from  the  natural  and  legal  effect  of 
the  language  employed  in  the  act  but  the  conrt 
will  look  beyond  tbe  mere  titis  or  the  bare  leg- 
islative assertion  that  a  provision  requiring 
payment  of  fees  is  for  a  license  to  see  and  de- 
termine the  real  object  purpose,  and  result  of 
the  act  *nd  ascertain  yrhether  it  does  not  in 
fact  provide  for  a  tax,  nomenclature  not  being 
so  essential,  where  it  is  claimed  that  an  aet  la 
unconstitutional  as  levying  an  unequal  tax. 

5.  Evidenoe  «=3l8— Court  knows  tbat  29  eosta 
for  sheep  and  goats  and  50  eants  for  oattle 
and  horses  Is  In  exoess  of  reasonable  sxpessa 
of  enforoament  of  regulation  as  to  grazing. 

The  court  is  bound  to  know  that  a'licenae 
of  26  cents  per  head  for  each  and  every  sheep 
or  goats  and  CO  cents  per  head  for  each  and 
every  head  of  cattie  or  horses  grased  or  pas- 
tured within  the  state,  exacted  of  every  wm- 
resident  person  by  Laws  1919,  c.  115,  la  far 
in  excess  of  the  reasonaUe  expense  of  the  en- 
forcement of  any  regulation. 

e.  Licenses     «=a7(e)— Taxation     «3>40(7)— 
Statute  requiring  payment  ol  lieensa  for  graz> 
Ing  held  exercise  of  taxing  power  and  iavalM. 
Laws  1919,  c.  115,  requiring  that  nonresi- 
dents brinijng  cattie  Into  the  state  to  gcacs 
pay  a  fee  of  25  cents  each  for  sheep  or  goats 
and  60  centa  each  for  cattie  or  horses,  and 
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makinf  graaiiic  withont  payment  of  ancli  li- 
cense a  misdemeanor,  waa  not  the  exercise  of 
the  police  power  of  the  state,  bnt  the  ezerdae 
of  the  taxing  power,  and  was  passed  for  the 
pnrpose  of  raising  revenue  for  the  support  of 
the  government,  and  hence  violates  Const,  art 
9,  I  1.  which  provides  that  all  taxes  shall  be 
uniform  npon  the  same  class  of  property. 

Appeal  from  Superior  Conrt,  Mohave 
County;   E.  Elmo  Bollinger,  Judge. 

Hatieas  Corpus  proceeding  by  James 
Smith  against  W.  P.  Mahoney,  Sheriff  of  Mo- 
bave  County.  From  a  judgment  dismissing 
his  petition,  he  appeals.  Judgment  reversed, 
and  petitioner  discharged. 

The  appellant  was  tried  and  convicted  of 
a  misdemeanor  before  the  Justice  of  the 
peace  for  Kingman  prednct,  in  Mohave  coun- 
ty, and  was  sentenced  to  pay  a  fine  of  $50, 
and  In  default  of  payment  to  lmprl8<mment 
In  the  county  Jail  for  a  term  of  20  days.  He 
was  committed  to  the  custody  of  the  sheriff 
of  the  county  to  be  detained  until  tiie  fine 
was  paid  or  such  term  of  Imprisonment  was 
served.  The  (Charge  against  the  appellant 
was  that  he  drove  a  band  of  sheep  from  the 
state  of  Utah  Into  MtAave  county,  Arls.,  and 
there  pastured  the  animals  without  first  hav- 
ing procured  a  license,  as  required  by  chap- 
ter 115,  Session  Laws  of  Arixona  1M9.  The 
appellant  procured  a  writ  of  habeas  corpus 
to  be  Issued  out  of  the  superior  c6urt  of  the 
county  (Mohave),  seeking  to  be  released  from 
custody,  but  upon  the  hearing  the  court  de- 
nied the  writ,  and  dismissed  the  appellant's 
petition.  From  this  Judgment  the  appeal  is 
taken.  The  statute  under  which  the  convic- 
tion of  the  appellant  was  obtained  reads  as 
follows: 

"An  act  providing  for  the  lloenalng  of  sheep, 
gouts,  cattle  or  horses  owned  or  leased  by 
nonresidents;  for  the  amount  of  license 
therefor;  prescribing  the  penalty  for  failure 
to  procure  same;  empowering  the  sheriffs 
of  the  various  counties  to  collect  said  li- 
cense and  providing  for  the  disposition  of 
said  fund. 

"B«  it  enacted  bgr  the  Legidatnre  of  the 
state  of  Arisona: 

"Section  1.  Every  nonresident  person,  firm, 
partnership,  association  or  corporation  who 
may  graze,  herd  or  pasture  sheep,  goats,  cat- 
tle or  horses  within  the  state  of  Arizona,  as 
either  owner,  lessee  or  manager  of  said  sheep, 
goats,  cattle  or  horses,  must  annually  procure 
a  license  therefor  from  the  sheriff,  as  collector 
of  transient  grazing  licenses,  of  each  county 
within  which  said  sheep,  goats,  cattle  or  horses 
are  grazed,  herded  or  pastured,  and  shall  pay 
therefor  the  amount  of  twenty-five  cents  per 
head  for  each  and  every  sheep  or  goats  and  fifty 
cents  per  head  for  each  and  every  head  of  cat- 
tle or  horses  grazed,  herded  or  pastured  within 
the  state   of  Arizona. 

"Sec.  2.  Every  nonresident  person,  firm, 
partnership,  association  or  corporation  who 
shall  engage  in  the  bosiness  of  grazing,  herding 
or  pasturing  of  any   Sheep,  goats,   cattle  or 
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horses,  as  either  owner,  lessee  or  manager 
thereof,  within  any  county  of  the  state  of  Ari> 
zona,  or  who  shall  graze,  herd  or  pasture  sheep, 
goats,  cattle  or  horses,  within  any  county  of 
said  state,  without  first  having  procured  a  li- 
cense therefor,  as  prescribed  by  the  preceding 
section,  shall  be  gidlty  of  a  misdemeanor. 

"Sec.  8.  For  the  purposes  of  this  act,  the 
sheriffs  of  the  various  counties  shall  be  the 
collectors  of  licenses. 

"Sec.  4.  All  moneys  collected  for  sheep,  goat, 
cattle  or  horse  grazing  licenses  during  each 
month,  shall,  on  or  before  the  tenth  day  of 
the  following  month,  be  paid  by  the  sheriff,  as 
license  collector,  to  the  county  treasurer  of  the 
county  wherein  said  licenses  are  collected,  and 
shall  be  by  him  placed  to  the  credit  of  the 
general  fund  of  said  county. 

"Sec.  6.  All  acts  or  parts  of  acts  in  confllet 
with  the  prorisions  of  this  act 'are  hereby  re- 
pealed." 

Edmond  H.  Ryan,  of  Cedar  City,  Utah, 
and  D.  N.  Straup,  of  Salt  Lake  Caty,  Utah, 
for  appellant. 

The  Attorney  General  and  C.  W.  Hemdon 
and  S.  D.  Stewart,  Co.  Atty.,  both  of  King- 
man, for  appellee. 

BAKER,  J.  (after  stating  the  facts  as 
above).  The  appellant  attacks  the  validity 
of  the  act  of  the  Legislature  under  which  he 
was  convicted  as  being  violative  of  both  the 
federal  and  state  Constitutions  in  a  number 
of  specified  particulars,  none  of  which  will 
be  discussed  In  the  opinion  except  the  daim 
that  the  act  is  a  revenue  or  tax  measure  and 
offends  section  1,  article  9,  of  the  state  Con- 
stitution, because  the  tax  provided  for  is  not 
uniform  and  is  unequaL  Section  1,  article -9, 
reads  as  follows: 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  property  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  for  public  purpose's  only." 

The  state  claims  that  the  act  Is  a  police 
measure  requiring  the  payment  of  a  license 
fee  by  nonresidents  for  the  privilege  of  gras- 
ing  sheep,  goats,  cattle  or  horses  within  the 
state  of  Arizona. 

[1]  Courts  may  not  lightly  set  aside  a  leff- 
.islative  enactment  Every  reasonable  doubt 
is  to  be  resolved  In  favor  of  the  law,  and  be- 
fore an  act  can  be  declared  to  be  unconstitu- 
tional it  must  clearly  appear  that  it  cannot 
be  supported  by  any  reasonable  Intendment 
or  allowable  presumption. 

"Courts  will  approach  the  question  with  great 
caution,  examine  it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation  and 
patient  attention  can  throw  any  new  light  on 
the  subject,  and  never  declare  a  statute  void, 
unless  the  nullity  and  invalidity  of  the  act  are 
placed,  in  their  Judgment  beyond  reasonable 
doubt."  In  re  Wellington  et  al..  Petitioners, 
16  Pick.  (Mass;)  87,  96  (26  Am.  Dee.  631). 

[2]  Nor  has  the  question  of  the  wisdom  of 
the  legislation  anything  to  do  with  determin- 
ing its  constitutionality.     That  question  la 
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for  the  I/eglslatnre,  and  whether  the  court 
agrees  with  It  In  that  particular  or  not  Is  of 
no  onugeqnence.  It  la  solely  a  question  of 
power. 

Therefore  It  la  onr  bonnden  dnty  to  view 
Qie  legislative  enactment  under  consideration 
In  the  light  of  these  great  stars  and  sustain 
it,  unless  we  are  convinced  beyond  reason- 
able doubt  that  It  Is  clearly  In  conflict  with 
the  constitutional  provision. 

[3]  Whether  the  enactmeot  was  the  exer- 
cise of  the  police  power  of  the  state  or  the 
taxing  power  depends  upon  the  purposes  of 
the  act.  Thus  we  find  it  stated  in  22  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  917: 

"The  police  power  must  also  be  disttngnished 
from  the  taxing  power,  and  the  distinction  is 
this:  That  the  taxing  power  la  exercised  for 
the  raising  of  revenue,  while  the  police  power 
is  exercised  only  for  the  purpose  of  promoting 
the  public  welfare,  and  though  this  end  may  be 
attained  by  taxing  or  licensing  occupations,  yet 
the  object  must  always  be  regulation  and  not 
the  raising  of  revenue,  and  hence  the  restric- 
tions upon  the  taxing  power  do  not  apply." 

And  In  OooIey'B  Const.  lim.  (6th  Ed.)  p. 
242,  it  is  said: 

"A  license  is  issued  under  the  poUce  power; 
but  the  exaction  of  a  license  fee  with  a  view 
to  revenue  would  be  the  exercise  of  the  powo: 
of  taxation." 

In  another  work  of  the  same  eminent  au- 
thor, It  Is  said : 

"The  right  of  any  sovereignty  to  look  beyond 
the  immediate  purpose  to  the  general  effect 
neither  is  nor  can  be  disputed.  The  government 
lias  general  authority  to  raise  a  revenue  and  to 
choose  the  methods  of  doing  so;  it  has  also 
general  authority  over  the  regulation  of  relative 
rights,  privileges,  and  duties,  and  there  is  no 
rule  of  reason  or  policy  in  government  which 
can  require  the  Legislature,  when  making  laws 
with  the  one  object  in  view,  to  exclude  carefully 
from  its  attention  the  other.  Nevertheless,  cas- 
es of  this  nature  are  to  l>e  regarded  as  cases  of 
taxation.  Revenue  is  the  primary  purpose,  and 
the  regulation  results  from  the  methods  of  ap- 
portionment that  are  resorted  to  in  obtaining 
the  revenue.  Only  those  cases  where  regulation 
Is  the  primary  purpose  can  be  especially  re- 
ferred to  the  police  power.  2  Oooley  on  l^sxa-. 
tion  (3d  Ed.)  p.  1127. 

The  distinction  between  the  exercise  of  the 
police  power  of  the  state  and  the  taxing  pow- 
er pointed  oat  in  the  foregoing  authorities 
has  been  recognized  in  numerous  decisions  of 
the  courts  holding  that  a  license  fee  Imposed 
under  the  guise  of  the  police  power  was  In 
legal  effect  a  tax.  We  dte  some  of  the  cases 
without  any  attempt  to  exhaust  the  list.  Ex 
parte  Mayes,  14  Okl.  Cr.  696,  174  Pac.  1131; 
Bills  T.  Frazler,  38  Or.  462,  63  Pac  642,  63 
L.  R.  A.  464;  Pittsburgh,  C.  ft  St  L.  By.  Co. 
V.  State,  49  Ohio  St  189.  80  N.  B.  436,  16  L. 
R.  A.  3S0;  Muhlenbrinck  v.  Commissioners, 
42  N.  J.  Law,  364,  36  Am.  Rep.  618;  North 
Hudson  County  Ry.  v.  Hoboken,  41  N.  J. 


Lew,  71;  Mestnyer  ▼.  Corrige,  38  La.  Ann. 
707;  Pitts  ▼.  Vicksburg,  72  Miss.  181,  16 
South.  418;  Livingston  v.  City  Council  of  Al- 
bany, 41  Ga.  21;  State  ex  rel.  School  Dist  ▼. 
Boyd,  63  Neb.  828,  89  N.  W.  417,  68  L,  R.  A. 
108;  City  of  Kansas  v.  Corrlgan,  18  Mo.  App. 
206.       , 

[4,  i]  So  then  the  question  here  Is  this: 
What  is  the  purpose  of  this  enactment? 
What  is  the  natural  effect  of  pntting  it  into 
operation?  The  fundamentals  tell  us  that 
the  purpose  must  he  gleaned  from  the  natu- 
ral and  legal  effect  of  the  language  employed 
In  the  act.  But  the  court  will  look  beyond 
the  mere  title  or  the  bare  legislative  asser- 
tion that  the  provision  is  for  a  license  to  see 
and  determine  the  real  object  purpose,  and 
result  of  the  act.  The  nomenclature  Is  not  so 
essential.  6  R.  (3.  L.  237;  Loohner  v.  New 
York,  198  tJ.  S.  45,  26  Sup.  Ct.  639,  49  L.  Ed. 
937,  3  Ann.  Cas.  1133.  It  is  apparent  at  first 
blush  that  the  license  provided  for  In  this  ex- 
traordinary act  is  imposed  for  the  purpose  of 
revenue,  and  consequently  does  not  fall  with- 
in the  protection  of  the  police  power  of  the 
state.  It  cannot  be  said,  with  any  degree  of 
confidence,  that  the  primary  object  of  the 
act  Is  the  prevention  of  some  oflCense  or  mani- 
fest evil,  or  that  it  has  for  its  primary  aim 
the  preservation  of  the  public  health,  morals, 
safety,  or  welfare.  It  shows  npoa  Its  face 
that  regulation  Is  not  Its  purpose,  but  tbat 
revenue  or  undue  restriction  In  the  Interest 
of  others  not  embraced  In  the  class  designat- 
ed is  the  aim  in  view.  We  say  this  cautious- 
ly and  without  any  Intent  to  reflect  upon  the 
motives  of  the  Legislature  In  adopting  the 
law.  We  are  bound  to  Imow  that  the  license 
of  26  cents  yer  head  for  each  and  every 
sheep  or  goats  and  60  cents  per  head  for 
each  and  every  head  of  cattle  or  horses 
grazed  or  pastured  within  the  state  of  Ari- 
zona, exacted  of  every  nonresident  person, 
firm,  partnership,  association,  or  corporation. 
Is  far  in  excess  of  the  reasonable  exi>ense  of 
enforcement  of  any  regulation.  Certainly 
this  Is  the  case  when  such  license  must  be 
paid  to  the  sherUf  of  each  and  every  county 
In  the  state  where  such  animals  may  be 
grazed  or  pastured.  A  very  usual  method  of 
exercising  the  police  power  in  the  regulation 
of  business  enterprises  is  by  the  requiring  of 
license  for  engaging  in  certain  lines  of  busi- 
ness. 22  Am.  ft  Eag.  Enc  of  Law  (2d  Ed.) 
935.  But  we  do  not  think  the  law  under 
consideration  is  of  that  character.  The  li- 
cense exacted  Is  a  burden  laid  upon  the  ani- 
mals per  capita. .  It  is  a  property  tax.  The 
burden  so  imposed  does  not  as  said  In  Pitts- 
burgh, O.  ft  St  L.  By.  Co.  v.  State,  supra, 
"differ  in  principle  from  a  fixed  sum,  levied 
upon  all  the  farmers  of  the  state,  for  each 
acre  of  land  of  which  they  may  be  seiced, 
or  each  head  of  horses  or  other  live  stock 
that  they  may  own.  In  both  Instances  the 
tax  Is  levied  upon  pn^erty,"  and  not  upon 
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basiness.  •  •  •  There  Is  not  even  a  bint 
or  suggestion  thronghont  tbe  entire  body  of 
the  act  that  the  Intention  was  to  control  or 
regulate  the  grazing  or  pasturing  of  animals 
In  the  state.  It  does  not  purport  to  be  an 
Inspection  law.  The  only  requirement  Is  tbe 
payment  of  the  license  fee. 

The  case  of  State  ex  rel.  t.  Ashbrook,  154 
Mo.  375,  5S  S.  W.  627.  48  L.  R.  A.  266,  77 
Am.  St.  Rep.  765,  involved  the  constitution- 
ality of  an  act  of  the  Legislature  of  Missouri 
(Laves  of  1899,  p.  72),  known  as  Department 
Store  Bill.  In  discussing  the  question  wheth- 
er the  act  provided  for  the  imposition  of  a 
license  fee  or  a  tax  the  court  said: 

"While  a  most  oneroos  license  fee  by  name, 
is  imposed,  no  p<dice  inspection,  guperrlsicHi  or 
regulation  ia  provided,  nor  is  any  standard  set 
for  the  applicant  to  establish,  or  that  he  agrees 
to  attain  or  maintain,  but  any  and  all  persons 
engaged  in  the  bnsineBs  designated  In  the  act, 
without  qualification  or  hindrance,  may  come, 
and  a  license  on  payment  of  the  stipulated  sum 
to  the  commissioner  named  in  the  act  will  issue, 
to  do  business,  subject  to  no  prescribed  rule  of 
conduct  and  under  no  guardian  eye,  but  accord- 
ing to  the  unrestrained  judgment  or  fancy  of 
the  applicant  and  licensee.  The  applicant  ia 
simply  required  to  i>ay  his  money  and  take  out 
his  license.  That  ia  the  beginning  and  the  end- 
ing of  the  police  supervision  and  ocmtrol  over 
him  or  his  business,  so  far  as  concerns  the  act 
in  question." 

This  is  the  exact  aituatlon  here.  Any  non- 
resident "without  qualiflcation  or  hindrance" 
may  come,  and  on  payment  of  the  stipulated 
sum  per  head  a  license  will  be  issued  to  him, 
and  he  may  graze  his  animals  "subject  to  no 
prescribed  role  of  conduct  and  under  no 
gnardian  eye,  bnt  according  to  his  unre- 
strained Judgment  or  fancy." 

And  in  Boyall  r.  State  of  Virginia,  116  U. 
8.  572,  6  Sup.  Ct  510.  29  U  Bd.  735,  It  Is 
said: 

"That  die  party  omiplylng  with  the  statutory 
conditions  is  entitled  as  a  right  to  the  license  is 
conclusive  that  the  payment  is  a  tax  laid  for 
revenue  and  not  an  exaction  for  purposes  of 
regulation." 

[I]  It  is  suggested  that  the  clause  wliich 
makes  the  grazing  a  misdemeanor,  unless  a 
license  is  first  procured,  fixes  the  purpose  of 
the  act  as  a  police  measure,  but  we  cannot 
agree  with  this  view.  The  clause  docs  not 
deprive  the  license  of  ttie  salient  characteris- 
tics of  a  tax.  That  is  only  a  convenient 
means  provided  to  hasten  the  collection  of 
tbe  tax.  It  Is  clear  to  us  that  the  enactment 
was  not  the  exercise  of  the  police  power  of 
tbe  state,  bnt  the  exercise  of  the  taxing 
power,  and  was  jMissed  for  the  purpose  of 
raising  revenue  for  the  support  of  the  gov- 
ernment. 

That  the  tax  provided  for  by  the  act  is 
wanting  in  uniformity,  and  is  unequal  as  ap- 
plied to  the  same  class  of  property,  is  plainly 
discernible.    A  resident  stock  grower  or  sheep 


owner  grazes  or  pastares  his  animals  within 
the  state  without  being  required  to  pay  the  tax 
which  the  i>ct  imposes.  Only  the  nonresident 
stock  grower  or  sheep  owner  Is  required  to 
pay  the  tax.  This  palpable  discrimination 
robs  the  law  of  the  Indispensable  requisite 
that  taxes  shall  be  uniform  upon  the  same 
class  of  property  within  tbe  jurisdiction  of 
the  body  imposing  them.  There  can  be  no 
possible  advantage  in  elaborating  this  self- 
evld»it  truth.  It  is  sufildent  of  itself  to 
show  the  vice  of  the  law.  But  If  there  needs 
further  evidence  of  tbe  inequality  of  the  tax 
Imposed,  we  have  it  in  the  fact  that  the  law, 
If  enforced,  would  result  in  double  taxation. 
Under  our  general  revenue  law  the  animals 
of  the  nonresident  would  be  assessed,  and 
he  would  be  required  to  pay  taxes  thereon 
according  to  tb^r  value,  and  yet  In  addltl<»i 
to  this  taxation  he  wonid  be  compelled,  as  a 
condition  precedent,  to  grazing  his  stock 
within  the  state,  to  pay  the  tax  required  by 
the  act  What  fairness  or  equality  can  there 
be  In  a  system  of  taxation  which  produces 
such  a  result? 

We  are  forced  to  the  condusion  that  In 
the  particulars  hereinbefore  pointed  out  the 
statute  is  unconstitutional,  in  that  It  denies 
uniformity  and  equality  of  taxation.  And 
such  is  Ebe  conclusion  reached  by  other 
courts  upon  substantially  the  same  character 
of  legislation.  In  Beser  v.  Umatilla  Ck>unty, 
48  Or.  826,  86  Pac  595,  120  Am.  St.  Rep.  815, 
it  was  ruled  that  a  law  imposing  a  burden  of 
20  cents  per  head  on  sheep  owned  by  non- 
residents who  brought  them  within  the  state 
for  pasturage,  and  further  prescribing  a  pay- 
ment of  5  cents  per  head  for  each  county 
through  which  they  might  be  driven,  was  a 
means  of  raising  a  revenue,  and  therefore 
violative  of  the  Constltntlon,  because  the  tax 
was  unequal.  In  Kiowa  County  v.  Dunn,  21 
Colo.  185,  40  Pac.  357,  it  was  held  that  an  act 
of  the  L^lslature  of  Colorado,  providing  that 
nonresidents  grazing  cattle  in  any  county  of 
the  state  should  pay  a  certain  fixed  sum  per 
head  in  lien  of  all  taxes,  was  void  because  in 
violation  of  the  constitutional  provision  that 
all  taxes  shall  be  uniform  upon  the  same 
class  and  subject.  The  Supreme  Court  of 
Idaho,  la  the  case  of  State  v.  Butterfield 
Live  Stock  Co.,  Ltd.,  17  Idaho,  441,  106  Pac. 
465,  26  L.  R.  A.  (N.  S.)  1224, 134  Am.  St.  Rep. 
263,  held  an  act  of  the  Legislature  vcdd 
which  provided  that  all  persons  who  bring  or 
cause  to  be  brought  sheep  from  any  other 
state  or  territory  Into  the  state  of  Idaho 
for  grazing  purposes  must  pay  a  grazing  fee 
of  5  cents  per  head. 

The  state.  In  support  of  the  contention  tliat 
the  act  Is  a  valid  subsisting  law,  dtes  us  to 
a  number  of  cases  upholding  what  are  called 
"Fish  and  Oame  Laws."  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  24  li.  Ed.  248;  Geer  v. 
Connecticut,  161  U.  S.  619,  16  Sup.  Ct  600, 
40  L.  Ed.  793;  Chambers  v.  Church,  14  R.  I. 
398,  61  Am.  Rep.  410;  SUte  v.  Tower,  84  Me. 
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444,  24  AtL  S98;  Allea  ▼.  Wyckoff.  48  N.  J. 
law,  90,  2  AtL  660,  67  Am.  R^.  648;  State  r. 
Asbrnan,  123  Tenn.  654,  135  S.  W.  325 ;  Peo- 
ple y.  Setunsky,  161  Mich.  624,  126  N.  W. 
844.  Bnt  there  Is  a  wide  difference  between 
these  casect  and  the  case  at  bar,  and  the  prln- 
dplea  Inrolved  and  discussed  are  entirely  dis- 
similar. There  was  no  tax  levied  upon  the 
property,  of  the  nonresident  by  the  laws  cofl- 
strued  In  the  cases  cited.  The  levying  of 
an  unequal  and  discriminatory  tax  upon  the 
property  of  the  nonresident  Is  the  distin- 
guishing feature  in  the  law  we  have  been 
considering.  It  is  the  vice  of  the  law.  The 
cases  referred  to  only  decide  that  the  citizens 
of  one  state  are  not  vested,  by  the  clause  of 
the  United  States  Constitution  (article  4,  S  2), 
with  any  Interest  in  the  common  property  of 
the  dtlzens  of  another  state  (Fish,  Oame, 
Oysters,  etc.),  and  that  the  state  in  the  exei^ 
else  of  the  police  power  may  prohibit  the  tak- 
ing of  these  things  by  a  nonresident  altogeth- 
er, or  may  Impose  terms  favorable  to  its  own 
dtlzens  as  against  such  nonresident  for  the 
privilege  of  participating  in  the  enjoyment 
ot  these  natural  resources  of  the  state. 
Freund,  Police  Power,  {  712.  But  it  does  not 
follow  from  these  decisions  that  the  state 
may  levy  an  unequal  and  discriminatory  tax 
on  property  owned  by  a  nonresident. 

The  case  of  State  v.  Smith,  71  Ark.  478,  75 
S.  W.  1081,  also  dted  by  the  state  and  much 
relied  on,  involved  a  statute  which  was  In  no 
sense  a  revenue  measure.  It  was  a  police 
regulation.  That  alone  Is  enough  to  show 
that  the  case  Is  not  In  point.  No  grazing  fee 
was  required  by  the  Arkansas  statute,  and 
no  tax  was  laid  upon  the  property  of  the 
nonresident 

We  are  clearly  of  the  opinion  that  the  act 
Involved  in  this  case,  and  under  which  the 
appellant  was  convicted,  is  unconstitutional 
and  void,  and  the  Judgment  of  the  lower 
court  is  therefore  reversed,  and  the  appellant 
is  disdiarged. 

BOSS,  O.  J.,  and  McALIST£2B,  J,  ooscor. 


(SI  Okl.  245) 

MATTHEWS  st  al.  V.  MOUNTS.    (No.  9875.) 

(Snpr«ne  Court  of  Oklahoma.    Mareh  16^  1921. 
Behearing  Denied  May  10,  1921.) 

(SyUaUu  by  the  OottrtJ 

I.  Trial  «s>l78— When    diraotlon    of    vardiet 
proper  stated. 

lihe  question  presented  to  a  trial  court  on 
a  motion  to  direct  a  verdict  is  whether,  admit- 
ting the  troth  of  all  the  evidence  that  has  been 
given  in  favor  of  the  party  against  whom  the 
action  is  contemplated,  together  with  such  in- 
ferences and  condusions  as  may  be  reasonably 
drawn  therefrom,  there  is  enough  competent 


evidence  to  reasonably  saBtain  a  verdict  ahonld 
the  Jnry  find  in  accordance  therewith. 

2.  Trial  <S=>I39(I)— Dealai  of  peremptory  Im- 
struetion  proper  where  eompelent  evideae* 
presented. 

'  When  any  competent  evidence  has  been  pre- 
sented for  the  consideration  of  the  jury  rea-  ' 
sonably  tending  to  prove  the  issnes,  the  coart 
should  deny  a  motion  for  a  peremptory  instrac- 
tion,  and,  under  proper  instructions  from  the 
court,  the  cause  should  be  submitted  to  the 
jury  for  their  determination. 

3.  Trial  «=> 1 39 (I)— Direction  of  verdict  In- 
proper  where  weighing  evideneo  neeessary  to 
determine  preponderanoe. 

The  trial  court  should  not  direct  a  verdict 
where  it  is  necessary  to  weigh  the  evidence  to 
determine  where  the  preponderance  lies. 

Appeal  from  District  Court,  TUlmas 
County;   Frank  Mathews,  Judge. 

Action  by  Finley  P.  Mounts,  receiver  of 
M.  Rumely  Company,  against  J.  B.  Mat- 
thews and  E.  F.  Neal.  Judgment  for  plain- 
tiff, and  defendant  E.  F.  Neal  appeals.  Af- 
firmed, on  condltl(»i  of  a  remittitur. 

Mounts  ft  Davis,  of  Frederick,  and  Tls. 
inger  ft  Bernstein,  of  Oklahoma  City,  for 
plaintiff  In  error. 

Massingale  ft  Duff,  of  CordeU,  tor  defmd- 
ant  In  error. 

NICHOLSON,  J.  This  action  was  com- 
menced in  the  district  court  of  Tillman 
county  by  the  defendant  In  error  against 
the  plaintiffs  in  error,  to  recover  the  sum 
of  $88.21,  with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  12th  day 
of  November,  1915,  and  the  further  sum  of 
$1,039J.9,  with  interest  thereon  at  the  rata 
of  6  per  cent  per  annum  from  the  16th  day 
of  November,  1915,  and  for  the  sum  of 
$1,039.19,  with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  10th  day 
of  November,  1915,  upon  three  promiaaoty 
notes  executed  by  the  idalntiS  In  error  to 
Gaar-Scott  &  Company,  which  notes  were 
afterwards,  and  before  maturity,  sold  and 
indorsed  to  M.  Bumely  Company.  The  de- 
fendant J.  B.  Matthews  made  default,  and  on 
May  13,  1916,  Judgment  was  rendered 
against  him.  On  June  11,  1917,  by  order  of 
the  trial  court,  the  Advance-Rumely  Com- 
pany, Incorporated,  was  substituted  as  par- 
ty plaintiff. 

The  d^endant  B.  F.  Neal  answered  in 
said  cause,  admitting  the  execution  of  the 
notes  sued  upon  and  pleading  that  he  had 
paid  the  sum  of  $100  on  said  notes  in  the 
year  1910,  the  sum  of  $900  in  the  year  1911, 
and  the  sum  of  $1^200  In  the  year  1912;  that 
the  payments  made  In  1912  were  paid  by  the 
owners  and  holders  of  said  notes  collectliis 
from  different  parties  for  whom  the  defend- 
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ant  did  fiireshlng  during  said  year;  that  be 
Iiad  a  verbal  agreement  wltb  the  owners  at 
Bald  notes  that  they  were  to  receive  the  pro- 
ceeds of  said  threshing  machine  made  dar- 
ing the  threshing  seasons  of  1910,  1911,  and 
1912,  less  the  expenses  of  mnnlng  said  ma- 
chine ;  and,  that  the  owners  of  said  notes  col- 
lected the  snm  of  $1,200  during  the  yedr  1912, 
and  that  the  same  should  be  applied  as  psy- 
jnent  upon  said  notes.  Upon  the  trial  of  said 
cause,  the  defendant  E.  V.  Neal,  having  ad- 
mitted the  execution  of  the  notes  sued  on,  as- 
sumed the  burden  of  proof,  and  was  the  oidy 
witness  who  testified  in  his  behalf.  At  the 
conclusion  of  the  evidence  of  the  defendant 
E.  F.  Neal,  he  rested,  and  thereupon  the 
plalntur  demurred  to  the  evidence  on  the 
grounds  that  It  was  Incompetent,  irrelevant, 
and  Immaterial,  and  that  it  wholly  failed 
to  establish  any  defense  on  the  part  of  said 
defendant,  which  demurrer  was  by  the 
court*  overruled.  The  plaintiff  then  Intro- 
duced Its  evidence  and  rested,  and  there- 
upon moved  the  court  to  direct  the  Jury  to 
return  a  verdict  In  Its  favor  against  the  de- 
fendant B.  P.  Neal  for  the  full  amount 
prayed  for  in  Its  petition.  This  motion  was 
by  the  court  sustained,  and  the  court  ren- 
dered Judgment  In  favor  of  the  plalntlft 
and  against  the  defendant  for  the  sum  of 
$2,403.05,  with  interest  at  the  rate  of  6  per 
cent,  per  annum  from  the  17th  day  of  Sep- 
tember, 1917,  and  It  Is  this  action  of  the 
trial  court  of  whldJ  the  plaintiff  In  error 
Neal  complains. 

The  witness  E.  F.  Neal  testified  that  he 
bad  paid  the  sum  of  $100  to  the  holders  of 
said  notes  In  the  year  1910,  and  in  answer 
to  question  of  bow  much  was  paid  In  1911 
be  said:  "There  was  something  about  $900 
or  $950— maybe  $1,000.  I  don't  know  ex- 
actly." That  part  of  his  testimony  is  corrob- 
orated to  a  certain  extent  by  the  fact  that 
the  then  owners  and  holders  of  the  notes 
sued  an  and  other  notes  gave  him  credit 
for  the  sum  of  $955.  With  reference  to  the 
payments  made  In  1912,  the  witness  testi- 
fied as  follows: 

"Q.  Do  yon  know  how  much  money  .  the 
thresher  took  in  during  1912  in  round  numbers? 
A.  In  the  neighborhood  of  $2,400  or  $2,300— 
maybe  $2,600. 

"Q.  Do  you  know  how  mndt  of  that  money 
that  was  made  in  1912  was  used  in  payment  of 
tiiese  notes?  ▲.  Somewhere  about  $1,200— 
maybe  a  little  over,  maybe  a  little  less." 

[1]  The  plaintiff  In  error  Insists  that  this 
evidence  was  suflldent  to  take  the  case  to 
the  Jury,  and  that  the  court  erred  In  direct- 
ing a  verdict.  In  Moore  v.  Blrst  National 
Bank  of  Iowa  City,  30  OkL  623,  121  Pac. 
626,  this  court  announced  the  rule  to  be 
that: 

"The  question  presented  to  the  trial  court 
on  a  motion  to  direct  a  verdict  is  whether,  ad- 
■ritdng  tiie  troth  o<  all  th*  evidenoa  that  ha* 
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been  given  in  favor  of  the  party  agtinat  irbom 
the  action  is  contemplated,  together  with  sndi 
inferences  and  condnsions  as  may  be  reason- 
ably drawn  therefrom,  there  is  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict, 
should  the  Jury  find  in  accordance  therewith." 

Therefore,  applying  this  rule  to  the  evi- 
dence of  the  defendant,  can  it  be  said  that 
bad  the  Jury  found  that  the  defendant  had 
paid  the  sum  of  $1,200  upon  the  notes  sued 
on,  the  verdict  should  have  been  set  aside 
by  the  trial  court.  The  evidence  of  the  de- 
fendant Is  very  Indefinite  and  uncertain,  but 
if  the  jury  Iiad  believed  his  testimony  they 
might,  have  been  justified  in  finding  that  he 
had  made  this  payment. 

[2,  S]  If  there  was  any  evidence  Intro- 
duced reasonably  tending  to  establish  the 
averment  In  his  answer  it  was  error  for  the 
court  to  direct  a  verdict  for  the  plaintiff. 
Cole  V.  Missouri,  K.  &  O.  By.  Co.,  20  OkL 
227.  94  Paa  540,  15  L.  B.  A.  (N.  S.)  268;  St. 
Iiouls  &  S.  F.  By.  CO.  V.  Jamieson,  20  OkL 
654,  95  Pac.  417.  The  trial  court  cannot 
direct  a  verdict  where  it  is  necessary  to 
weigh  the  evidence  to  determine  where  the 
preponderance  lies.  Missouri,  O.  &  O.  By. 
Co.  V.  Smith,  55  OkL  12,  155  Pac.  233;  Phce- 
nix  Ins.  Co.  of  Hartford  v.  NeweU,  60 
OkL  207,  159  Pac.  1127;  Freeman-Sipes  y. 
Henson,  26  OkL  799,  110  Pac  909.  The 
jury  might  have  found  from  the  evidence 
of  the  defendant,  that  he  paid  the  sum  of 
$1,200  on  the  notes  In  1912,  and  if  It  had 
been  so  found,  the  verdict  could  rightfully 
have  been  permitted  to  stand. 

We  conclude  that  the  trial  court  erred  In 
refusing  to  submit  the  Issues  to  the  Jury. 
The  defendant  in  error  In  his  brief  suggests 
that  Inasmuch  as  the  payments  which  de- 
fendant alleges  should  have  been  allowed 
were  not  sufficient  to  liquidate  the  claim  of 
the  plaintiff,  and  even  though  this  court 
should  find  that  there  was  some  evidence 
of  payment  which  the  trial  court  should 
have  submitted  to  the  Jury,  still  It  must  be 
conceded  that  the  plaintiff  was  entitled  to 
Judgment  against  the  defendant  Neal,  for 
the  difference  between  the  amount  claimed, 
with  Interest,  and  the  amount  the  defend- 
ant showed  he  had  paid  to  the  plaintiff,  and 
Insists  that  the  Judgment  should  not  be 
reversed,  but  should  only  be  modified  to  tbe 
extent  of  such  credit  Under  the  evidence 
of  the  defendant  Neal,  he  was  not  entitled 
to  credit  to  an  amount  to  exceed  $1,200, 
but  the  Jury  might  have  found  that  he  was 
entitled  to  a  credit  for  this  amount. 

F<^owlng  the  suggestion  of  the  defend- 
ant In  error,  we  conclude  that  If  within  15 
days  from  the  rendition  hereof  the  defend- 
ant In  error  shall  file  with  the  clerk  of  this 
court  a  remittitur  in  the  sum  of  $1,200  with 
Interest  thereon  at  the  rate  of  6  per  cent 
per  «TiT>nTn  from  the  1st  day  of  January, 
1913,  to  the  17th  day  of  S^tember,  1917. 
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the  Jadgment  for  the  dUCerence  between 
sncfa  BTun  and  Interest  and  the  sum  of 
$2,403.05  with  Interest  on  such  difference 
at  the  rate  of  6  per  cent  per  annum  from 
the  17th  day  of  September,  1917,  will  be  In 
all  things  affirmed,  but.  If  said  remittitur 
Is  not  made  within  15  days,  the  jadgment 
to  stand  reversed,  and  the  cause  remanded 
for  a  new  triaL 

HARRISON,     C.    J.,    and     PITCHFOBD, 
McNeill^  and  ELTINO,  JJ^  concar. 


ARNER  ot.al.  V.  STATE.    (No.  A-3513.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

February  12,  1921.    Rehearing 

Denied  May  10,  1921.) 

(ByUabut  by  the  0<mrt.) 

1.  Intoxicating  liquors  «S9325— Statute  held 
Mt  to  change  nature  of  articles  used  In  vio- 
lating law  as  personal  property. 

Section  8620,  Bevised  Laws  1910,  provid- 
ing, "There  shall  be  no  property  rights  of  any 
kind  whatsoever  in  any  liquors,  vessels,  appli- 
ances, fixtures,  bars,  furniture  and  implements, 
kept  or  used  for  the  purpose  of  violating  any 
provisions  of  this  chapter"  (prohibitory  liquor 
laws),  does  not  alter  or  change  the  inherent 
character  of  such  articles  as  personal  property. 

2.  Intoxicating  liquors  $=9325— Legislative  In- 
tent as  to  prohibitory  liquor  laws  held  to 
make  property  used  for  violation  contraband. 

A  consideration  of  the  state's  prohibitory 
liquor  laws  discloses  a  legislative  intent  to 
provide  that  intoxicating  liquors  kept  or  used 
by  a  person  for  the  purpose  of  violating  said 
laws  should  be  contraband  property  as  between 
the  state,  its  officers,  and  such  person. 

3.  Robbery  J..  i1  Intoxicating  liquor  may  be 
subject-matter  of  robbery  Irrespective  of  pur- 
pose for  which  kept  or  used. 

Intoxicating  liquor,  possessing  the  inherent 
character  of  personal  property,  may  be  the 
subject-matter  of  robbery,  irrespective  of  the 
purpose  for  which  it  is  kept  or  used. 

Appeal  from  District  Court,  Jefferson 
County;  Jesse  M.  Hatchett,  Assigned  Judge. 

John  Amer  and  Elbert  Sparkman  were 
convicted  of  conjoint  robbery,  and  they 
appeal.    Affirmed. 

Bridges  &  Vertreea,  of  Waurika,  for  plain- 
tiffs in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  at  Jefferson  county,  wherein 
plaintiffs  in  error,  John  Amer  and  Elbert 
Sparkman,  hereinafter  designated  defendants, 
were  on  the  18th  day  of  September,  1918,  ad- 


Judged  gouty  of  the  crime  of  conjoint  rob- 
bery, and  sentenced  to  serve  a  term  of  seven 
years  each  in  the  state  penitentiary.  From 
this  judgment  they  have  appealed  to  this 
court. 

Several  assignments  of  error  are  relied  up- 
on for  a  reversal  of  this  judgm«it  The  as- 
signments that  the  court  erred  In  overruling 
the  motion  for  a  new  trial,  in  not  sustaining 
the  demurrer  to  the  information,  in  not  sus- 
taining the  motion  of  defendants  for  a  direc- 
ted verdict  of  not  guilty,  in  refusing  to  give 
requested  Instruction  No.  1,  in  giving  instruc- 
tion No.  8,  and  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence,  all  relate  to  one 
general  proposition  of  law,  and  are  grouped 
together  in  the  brief  of  counsel  representing 
defendants.  Under  these  assignments  of  er- 
ror, It  is  contended  that  the  crime  of  robbery 
may  not  be  committed  by  the  taking  of  whis- 
ky from  a  perscm  at  a  time  and  place,  and 
under  such  drcnmstancea,  as  would  render 
the  person  from  whom  the  whisky  was  taken 
guilty  of  violating  the  prcdilbltory  liquor  laws, 
even  though  it  be  considered  that  all  the  ele- 
ments essential  to  constitute  the  crime  of 
robbery  were  presoit  la  the  taking  of  the 
whisky. 

The  Information  jointly  charged  defend- 
ants and  two  others  with  having  robbed  one 
Oscar  Lemlng,  In  Jefferson  county,  of  five 
cases  df  whisky,  of  which  the  said  Lemlag  was 
then  possessed,  the  same  being  the  personal 
property  of  said  Lemlng,  by  force  and  vio- 
lence, and  by  pointing  a  piatol  and  a  Win- 
chester rifle  at  the  person  of  the  said  Oscar 
Leming. 

The  evidence  disclosed  that  the  said  Lem- 
ing was  to  deliver  to  some  of  these  defend- 
ants the  five  cases  of  whisky  for  the  sum  and 
price  of  $65  per  case,  and  that,  by  previous 
arrangement,  the  said  Lemlng  was  to  meet 
some  of  these  defendants  at  the  point  wh^re 
the  robbery  took  place,  and  that  these  de- 
fendants conspired  together  to  rob,  the  said 
Lemlng  of  said  whisky  by  means  of  force  and 
violence,  and  putting  him  In  fear,  in  the  man- 
ner and  form  as  alleged  in  the  information. 
The  evidence  further  disclosed  that  the  said 
Leming  had  conveyed  said  whisky  to  the  said 
point  In  violation  of  the  prohibitory  liquor 
laws  of  this  state. 

Section  3620,  Revlaed  Laws  1910,  provides: 

"There  shall  be  no  property  rights  of  any 
kind  whatsoever.  In  any  liquors,  vessels,  appli- 
ances, fixtures,  bars,  furniture  and  implements 
kept  or  used  for  the  purpose  of  violating  any 
ptorialona  of  tUs  chapter." 

Other  provisions  of  the  prohibitory  liquor 
laws  make  it  an  offense  to  manufacture,  e^i, 
barter,  or  give  away  intoxicating  liquors 
within  this  state,  and  also  to  convey  the  same 
from  point  to  point  within  the  state,  and  alse 
to  have  the  same  in  possession  with  Intat  to 
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violate  any  of  the  provisions  of  the  act:  It 
is  apparent,  therefore,  that  the  prosecnting 
witness  was  possessed  of  this  intoxicating 
liquor  in  violation  of  the  prtAlbitory  liquor 
laws  of  this  state. 

The  foregoing  premises  being  conceded, 
counsel  for  these  defendants  strennonsly  con- 
tend that  because  the  prosecuting  witness 
under  the  statute  had  no  property  rights  in 
the  whisky  of  which  he  was  admittedly 
robl>ed,  that  the  crime  of  robbery  was  not 
committed;  Qiat  If  these  defendants  are 
guilty  of  any  crime,  it  is  of  some  other  of- 
fense, such  as  pointing  a  weapon  at  another, 
which '  is  a  misdemeanor,  and  not  of  the  felo- 
ny of  which  they  were  convicted. 

The  argument  advanced  by  counsel  for  de> 
fendants  in  support  of  these  various  assign- 
ments of  error^'  aitd  the  contention  made 
thereunder,  ;ls  that,  to  constitute  robbery 
there  must  be  the  taking  of  personal  property 
from  another  by  means  of  force  or  violence, 
and  that  the  thing  taken  must  be  of  some  val- 
ue. Therefore,  It  is  contended  that  because 
the  proeecnting  witness  had  no  property 
rights  of  any  kind  in  the  whisky  of  which  he 
was  possessed  for  the  purpose  of  violating 
the  prohibitory  Uquor  laws,  no  property  was 
taken  from  him,  and  therefore  all  the  essen- 
tial elements  of  the  crime  of  robbery  were 
not  present  in  the  taking  of  this  whisky  un- 
der the  drcumstancefl  disdosed  by  the  evl- 
dence. 

[1,2]  We  cannot  agree  with  this  conten- 
tion. Section  3620,  Revised  Laws  1010,  supra, 
does  not  have  the  effect  of  altering  or  chang- 
ing the  inherent  character  or  nature  of  whis- 
ky as  personal  property.  An  entire  consider- 
ation of  the  prohibitory  liquor  laws  of  this 
state  discloses  that  the  intent  of  the  Legisla- 
ture was  to  provide  that  intoxicating  liquors 
possessed  by  a  person  for  the  purpose  of  vio- 
lating any  of  the  provisions  of  the  prohibi- 
tory liquor  laws  should  be  contraband  prop- 
erty as  between  the  state.  Its  ofi9cers,  and 
such  person;  that  a  person  unlawfully  pos- 
sessed of  intoxicating  liquors,  etc.,  could  not 
dalm  to  have  property  rights  in  such  articles 
In  a  proceeding  brought  by  the  state  to  con- 
fiscate them;  not  that  the  articles  and  things 
condemned,  when  unlawfully  kept  or  used, 
were  not  property. 

In  the  case  of  Tom  Thomas  v.  State,  13 
OkL  Or.  414,  164  Pac.  995.  which  was  a  con- 
viction for  the  crime  of  murder  committed  by 
defendant  while  engaged  in  the  perpetration 
of  a  whisky  robbery,  the  contention  was 
made  that  defendant  was  not  guilty  of  the 
crime  of  murder  committed  in  the  perpetra- 
tion of  a  robbery,  because  whisky  used  In 
violation  of  the  law  was  not  the  subject  of 
robbery.  In  passing  upon  this  contention, 
0ilB  conrt.  In  the  body  of  the  opinicxi  said: 
"The  contention  that  because  whisky  is  con- 
traband property  in  tUs  state,  as  against  the 
state  and  its  officers,  others  are  entitled  to  rob 
and   mnrder   *   *   *   to  obtain  possession  of 


it  from  one  who  is  using  it  nnlawfuUy,  is  wholly 
without  merit.  Neither  robbery  nor  mnrder 
may  be  justified  or  excused  on  such  a  ground." 

In  Mance  v.  State,  5  Oa.  App.  229,  62  S.  SL 
1053,  It  Is  held: 

"Intoxicating  Uquor  may  be  the  subject- 
matter  of  larceny,  though  it  is  not  the  subject- 
matter  of  lawful  sale." 

Also,  In  Smith  v.  State,  187  Ind.  253,  118 
N.  B.  854,  L.  B.  A.  1918D,  688,  It  is  held: 

"Although  property  is  illegally  held  and  used 
for  gambling  purposes,  in  violation  of  Bums' 
Ann.  St.  i  2474,  it  is  nevertheless  a  subject 
of  larceny." 

In  the  body  of  the  opinion  it  la  said: 

"Appellant  is  in  error  as  to  his  second  propo- 
sition that  property  held  and  used  for  gambling 
purposes  is  not  the  subject  of  larceny.  The 
decisions  are  uniform  in  holding  that  such  prop- 
erty is  the  subject  of  larceny, .  as  will  be  seen 
by  reference  to  25  Cyc.  IS,  note  20.  The  text, 
wbidi  is  supported  by  the  cases  cited  In  the 
note,  announces  the  rule  generally  that: 

"  "The  fact  that  property  is  iliegally  held  or 
used  is  immaterial  on  the  question  of  whether 
it  is  a  subject  of  larceny.'  One  of  the  leading 
cases  oa  this  subject  is  Commonwealth  v. 
Ronrke,  10  Cnsh.  (Mass.)  397,  399.  In  that 
case  it  was  said:  The  law  punishes  larceny 
because  it  Is  larceny;  and  therefore  one  may 
be  convicted  of  theft,  though  he  do  bat  steal 
his  own  property  from  himself  or  his  bailee. 
7  H.  VI  43a;  3  Co.  Inst.  110.  And  the  law 
punishes  the  larceny  of  property,  •  *  •  be- 
cause of  its  own  inherent  legal  rights  as  prop- 
erty; and  therefore  exen  he  who  larcenously 
takes  the  stolen  object  from  a  thief  whose 
hands  have  but  jast  closed  upon  it  may  himself 
be  convicted  therefor  in  spite  of  the  criminality 
of  the  possession  of  his  immediate  predecessor 
in  crime.  Of  the  alternative  moral  and  social 
evils,  which  is  the  greater,  to  deprive  property 
unlawfully  acquired  of  all  protection  as  such, 
and  thus  to  discourage  unlawful  acquisition, 
but  encourage  larceny,  or  to  punish,  and  so 
discourage  larceny,  though  at  the  possible  risk 
of  thus  omitting  so  far  forth  to  discourage 
unlawful  acquisition?  The  balance  of  public 
policy,  if  we  thus  attempt  to  estimate  the  rela- 
tive weight  of  alternative  evils,  requires,  it 
seems  to  us,  that  the  larceny  should  be  pun- 
ished.' 

"It  has  been  held  that  larceny  of  gaming 
checks  can  be  committed,  although  gaming  is 
illegal  (Bales  v.  State,  3  W.  Vs.  685),' and  that 
it  is  no  defense  to  an  indictment  for  stealing 
intoxicating  liquors  that  the  liquors  stolen  were 
kept  for  sale  in  violation  of  law  (State  v.  May, 
20  Iowa,  305;  State  v.  Sego,  161  Iowa,  71, 140 
N.  W.  802;  August  v.  State,  11  Oa.  App.  798, 
76  S.  E.  164). 

"In  Osborne  v.  State,  115  Tenn.  717,  719,  92 
S.  W.  853,  6  Ann.  Gas.  797,  it  is  held  to  be 
Veil  settled  that  a  chattel  kept  for  an  unlawful 
purpose,  such  as  intoxicating  liquors  kept  for 
sale  in  violation  of  law,  or  gambling  parapher- 
nalia, the  possession  of  wUch  is  prohibited, 
may  be  the  subject  of  larceny.'  See,  also.  Peo- 
ple v.  Ward,  134  Ol.  SOI,  809,  66  Pac  S72; 
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Commonwealth  t.  Cooper,  130  Mau.  286; 
V«an  T.  State,  102  Oa.  274,  280,  29  S.  B.  468; 
ArerUl  t.  Chadwick,  IfiS  Maaa.  171,  26  N.  B. 
441." 

The  conduslon  1*  reacbed,  therefore,  that 
the  pertinent  inquiry  is  whetlier  or  not  tbe 
chattel  or  thing  taken  is  personal  property, 
and  not  whether  the  possessor  from  whom  it 
was  taken  was  holding  the  same  in  violation 
of  the  laws  of  this  state. 

[3]  Independent  of  theqnestlon  of  whether 
Lemlng  was,  unlawfully  possessed  of  the 
whisky,  the  whisky  itself  had  all  the  cbarao- 
teristics  of  personal  property.  It  was  per^ 
sonal  property,  and  as  such  was  the  subject 
of  larceny  and  of  robbery,  whether  possessed 
lawfully  or  unlawfully,  and  this  is  true  al- 
though the  state,  through  its  lawfully  consti- 
tuted officers,  could  seize  (and  destroy  the 
same)  from  one  imlawfuUy  possessing  it. 

That  said  property  was  of  some  value  is 
clearly  disclosed  by  Qie  evidence.  In  fact,  no 
contention  is  made  that  the  whisky  taken 
was  without  value.  Counsel  rely  solely,  to 
sustain  their  contention,  upon  the  proportion 
that  the  prosecuting  witness  had  no  property 
rights  in  it 

It  is  not  the  policy  of  the  law  to  encourage 
culpable  defenses  to  criminal  actions.  It  la 
the  duty  of  this  court  to  so  construe  the  crim- 
inal laws  of  this  state  as  to  effectuate  their 
purposes  and  give  force  and  effect  to  the 
evident  legislative  intent  It  is  the  business 
of  the  state,  through  its  duly  constituted  peace 
officers,  to  bring  such  action  as  the  law  pre- 
scribes against  contraband  property  and  Its 
users,  and  it  la  not  the  privilege  of  highway- 
men to  hold  up  at  the  point  of  a  gun  the 
possessors  of  contraband  property  and  take 
it  away  from  them  by  force,  nor  did  the  Leg- 
islature so  intend  by  merely  providing  that 
such  possessor  should  have  no  property  rights 
In  the  property  when  unlawfully  kept  Ample 
provision  of  law  Is  made  for  the  confiscation 
and  taking  of  such  contraband  personal  prop- 
erty, and  it  must  be  taken  in  the  manner 
prescribed. 

The  contention  of  counsel  for  defendants 
confound  matters  necessary  to  be  distin- 
guished. The  effect  of  their  contention  is  to 
nrge  the  right  of  the  state  to  extinguish 
property  rights  in  contraband  things,  such  as 
whisky,  as  a  defense  to  criminal  conduct  re- 
sorted to  by  them  to  obtain  possession  of  the 
contraband  property,  with  Intent  to  make  the 
same  unlawful  use  of  It  against  the  state 
which  they  assert  as  a  defense  to  its  taking. 
The  fallacy  of  this  contention  is  apparent 
— a  lawful  right  of  the  sovereign  people  is 
urged  to  sustain  the  unlawful  conduct  of  the 
individual.  The  right  of  the  state  to  seize 
and  confiscate  intoxicating  liquor,  when  un- 
lawfully possessed,  through  proper  court  ac- 
tion, does  not  include  the  right  of  the  Individ- 


ual to  oonfiflcate  mub  piopnty  at  flie  point  at 
a  gun. 

The  alleged  error  of  the  trial  conrt  In  re- 
fusing to  give  a  requested  instmction  is  with- 
out merit.  An  examination  of  the  instruc- 
tions given  discloses  that  the  substance  of  the 
matter  contained  In  the  requested  instructioQ 
was  covered  in  the  general  charge.  The  fol- 
lowing instruction  was  glvm,  met  the  ex- 
ception ot  defendants: 

"Tlie  fact  that'  the  property  taken  was  whis- 
ky, and  was  unlawfully  in  the  possession  of  Os- 
car Leming,  and  was  being  transported  by  him 
in  violation  of  the  law  of  this  state,  does  not 
make  the  act  of  robbery,  if  it  was  committed, 
any  less  a  crime." 

It  necessarily  follows  from  that  heretofore 
stated  to  be  Uie  law  of  this  case  that  the 
giving  of  the  foregoing  instruction  was  not 
error. 

For  reasons  stated,  Oie  Judgment  Is  af- 
firmed. 

DOTLID,  P.  J.,  and  BESSEZ,  J.,  concnr. 


SMITH  et  al.  v.  STATE.    (No.  A-3SS4.) 

(Criminal  Court  of  Appeals  of  Oklaboma. 
May  7,  1921.) 

(ByUabu*  Iv  fl^  Court.) 
Ciinlaai  law  «=9l07— Act  autheriziag  proseoi. 

tlon  of  crime  In  county  where  aot  eommltteri 

held  unconstitutional. 
Section  5613,  Bev.  Laws  1910,  in  so  far  as 
it  authorizes  a  crime  to  be  prosecuted  and  pun- 
ished in  a  county  in  which  the  offense  was  not 
committed,  when  the  crime  was  committed  with- 
in 500  yards  of  the  boundary  line  of  the  conn- 
ty,  is  unconstitutional  and  in  conflict  with  see- 
tion  20,  art.  2,  of  the  Constitution. 

Appeal  from  District  Court  Payne  Coonty; 

Arthur  B.  Swank,  Judge. 

Homer  Smith  and  William  Smith  were 
convicted  of  assault  with  intent  to  do  bodily 
harm,  and  they  appeal.    Reversed. 

John  P.  Hicham,  of  Stillwater,  for  plahi- 
tlffs  In  error. 

8.  P.  Preellng,  Atty.  Oen.,  and  W.  C.  HaU 
and  B.  U  Fulton,  Asst  At^a.  Gen.,  for  the 
State. 

MATSON,  7.  a%la  l8  an  appeal  from  the 
district  court  of  Payne  county,  wherehi  the 
plaintiffs  in  error,  Homer  Smith  and  Wil- 
liam Smith,  hereinafter  designated  defend- 
ants, were  convicted  of  the  crime  of  assault 
with  intent  to  do  bodily  harm,  and  eadi  sen- 
tenced to  serve  a  term  of  three  years'  im- 
prlsonmoit  in  the  state  penitentiary. 

From  the  judgment  rendered  agalnat  them 
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on  the  23d  day  of  May,  1919,  defendants  have 
perfected  an  appeal  to  tbla  eoart,  and  rely 
upon  several  grounds  for  reversaL  In  view 
of  the  disposition  herein  made  of  the  cause, 
It  wHl  only  be  necessary  to  consider  one  of 
the  questions  presented. 

The  prosecution  was  instituted  on  the  1st 
day  of  May,  1918,  by  the  county  attorney  of 
Payne  county  filing  an  Information  in  the 
district  court  of  said  county  ctiarglng  these 
defendants  with  having,  in  said  county  on 
the  11th  day  of  March,  willfully,  unlawfully, 
feloniously,  and  without  justifiable  or  excus- 
able cause  committed  an  assault  upon  the 
person  of  one  J.  B  JfcCIaiii,  with  a  sharp  and 
dangerous  weapon,  to  wit,  a  large  stone,  had 
and  held  In  the  hands  of  them,  the  said 
Homer  Smith  and  said  William  Smith,  and 
they,  said  defendants,  did  then  and  Uiere 
unlawfully,  willfully,  and  feloniously,  and 
without  justifiable  or  excusable  cause,  throw, 
knock  down,  and  hold  upon  the  ground  the 
body  and  head  of  him,  the  said  J.  B.  Mo- 
Claln,  with  said  rock,  had  and  held  as  afore- 
said, and  did  strike,  beat,  bruise,  mangle,  and 
otberwiw  Ul-treat  the  said  J.  B.  M:cGlain, 
etc. 

J.  B.  HcGlaln,  the  prosecuting  witness, 
testlfled  that  the  offense  was  oommitted  in 
Creek  county,  OkL,  across  the  line  from 
Payne  county  a  distance  of  approximately 
18  feet.  The  additional  undisputed  evidence 
la  also  to  the  efFect  that  this  crime.  If  any, 
was  committed  wholly  inside  the  boundaries 
of  Greek  county,  that  this  &ct  was  easily 
ascertalnaUe  by  the  county  attorney  of  Payne 
county  at  the  time  the  prosecution  was  com- 
menced, and  that,  although  there  was  no  dis- 
pute as  to  the  crime  having  been  committed 
wltliln  the  boundaries  of  Creek  county,  the 
prosecuting  attorney  of  Payne  county  Insti- 
tuted the  prosecution  In  Payne  county  be- 
cause of  the  provisions  of  section  6613,  Be- 
Tlsed  Laws  1910,  which  provides  as  follows : 

"When  a  pablie  offense  is  committed  on  the 
boundary  of  two  or  more  coonties,  or  witliln 
five  hundred  yards  thereof,  the  jurisdiction  is 
in  either  county." 

The  trial  court.  In  conformity  with  sec- 
tloo  5613,  supra.  Instructed  the  Jarj  as  fol- 
lows: 

"Tou  are  further  instructed  that,  when  a 
public  offense  is  committed  on  the  iraundary  of 
two  or  more  counties,  or  witliin  600  yards  there- 
of, the  jurisdiction  is  in  either  county,  and  if 
yon  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendants  or  either  of  them 
committed  the  offense  charged  in  the  informa- 
tion on  the  boundary  line  between  the  county 
at  Payne  and  the  county  of  Creek,  in  the  state 
«C  Oklahoma,  or  within  600  yards  on  either  side 
of  said  Iraandary  line,  then  yon  are  cnarged  that 
the  offense  could  t>e  prosecuted  in  either  of  said 
counties  and  a  conviction  therefor  can  be  had 
under  the  law  in  Payne  county,  Okl." 

Objection  was  made  to  the  giving  of  the 
ftuegoing  Instruction  at  the  time  it  was  giv* 


&i,  and  proper  exception  saved  to  the  action 
of  the  trial  court  In  giving  same. 

Section  6A18,  8iq>ra.  was  a  part  of  the  law 
of  the  territory  of  Oklahoma,  In  force  prior 
to  and  at  the  time  of  the  adoption  of  the 
state  Constitution.  Secti(»i  2  of  the  Sched- 
ule to  the  state  Constitution  provides: 

"All  laws  fai  force  in  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the  state 
into  the  Union,  which  are  not  repugnant  to  tliis 
Constitution  and  which  are  not  locally  inappli- 
cable, sliall  be  extended  to  and  remain  in  force 
in  the  state  of  Oklahoma  until  they  expire  by 
their  own  limitation  or  are  altered  or  repealed 
by  law." 

Section  20  of  artide  2  oC  tbe  state  Con- 
stitution In  part  provides: 

"In  aQ  criminal  prosecutions  the  accused  shall 
have  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  in  wliidt  the 
crime  shall  have  been  committed:  Provided, 
that  the  venue  may  be  changed  to  some  other 
county  of  the  state,  on  application  of  the  ac- 
cused, in  such  manner  as  may  be  prescribed  by 
taw." 

It  Is  here  contended  by  counsel  for  defend- 
ants that  that  portion  of  section  6613,  cu- 
pra,  which  permits  a  crlndnal  prosecution 
to  be  instituted  in  tiOter  county  when  the 
offense  is  oonunltted  "within  five  hundred 
yards"  of  the  boundary  line  of  the  counties 
is  clearly  repugnant  to  the  foregoing  provi- 
sion of  sectloD  20,  art  2,  supra,  and  was 
not  extended  in  force  In  the  state  by  section 
2  of  the  Sdiedule  to  the  Constitution. 

As  to  this  proposltlou  of  law,  the  Attor- 
ney General  has  the  following  to  say : 

"We  do  not  find  that  this  question  has  ever 
been  passed  upon  by  this  court,  and,  consider- 
ing its  importance,  we  have  given  some  little 
study  to  the  same,  and  have  made  quite  an  ex- 
tended search  of  the  authorities.  1  Bishop  on 
Criminal  Procedure,  |  68,  states  the  rule  in  this 
regard  to  be  as  follows:  *Other  statutes  permit 
offenses  committed  within  a  defined  distance 
from  county  Hues  to  be  prosecuted  in  dther 
county.  This  was  held  not  violative  of  the 
constitutional  guaranty  of  a  trial  in  the  "county 
or  districts*  where  the  offense  was  committed. 
But  it  is  commonly  deemed  contrary  to  a  dause 
having  only  the  word  "county." ' 

"The  Supreme  Court  of  West  Virginia  went 
into  an  extended  discussion  of  this  question  in 
the  case  of  SUte  v.  Lowe,  21  W.  Va.  782,  46 
Am.  Bep.  670,  and  we  quote  from  that  case  as 
follows:  The  twelfth  section  of  diapter  162 
of  the  Code  of  West  Yirginia,  in  so  far  as  It 
authorises  a  crime  to  be  prosecated  and  pun- 
ished in  a  county  in  wliich  the  offense  was  not 
committed  when  the  crime  was  committed  with- 
in 100  yards  of  the  boundary  line  of  the  coun- 
ty, is  nnoonstitntional,  null,  and  void,  it  being 
in  conflict  with  article  8,  f  14,  of  our  Constitu- 
tion.' 

"In  this  ease  the  Supreme  Court  of  West  yit- 
ginla  have  reviewed  practically  every  authority 
in  existence  at  that  time  on  this  question,  and 
clearly  pointed  out  the  difference  between  a 
constitutional  provision  guaranteeing  a  defend 
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ant  a  trial  hj  a  Jury  in  the  county  where  the 
crime  was  committed  and  one  guaranteeing  any 
•uch  trial  by  a  Jury  from  the  county  or  district 
in  which  the  crime  was  committed. 

"The  Supreme  Court  of  Illinois,  in  the  case  of 
Buckriee  v.  People,  110  111.  29,  has  also  passed 
upon  this  question  as  follows:  'Section  6,  div. 
10,  of  the  Criminal  Code,  in  so  far  as  it  au- 
thorizes a  party  to  be  tried  for  an  offense  com- 
mitted entirely  within  one  county,  but  100  rods 
from  the  county  line,  in  the  adjoining  county, 
is  unconstitutional  and  void.  •  •  *  Qffenses 
committed  on  the  county  line,  or  so  near  there- 
to as  that  the  distance  therefrom  is  nnappreda- 
ble,  may  with  propriety  be  regarded  as  having 
been  committed  in  either  county,  and  by  doing 
so  no  one  is  deprived  of  any  constitutional  right. 
But  where  the  entire  offense  is  committed  with- 
in one  county,  and  at  an  appreciable  distance 
from  the  county  line,  as  in  this  case,  at  a 
distance  of  70  rods,  tiie  party  accused  cannot 
be  indicted  and  tried  in  another  county  for  that 
offense.' 

"The  following  authorities  on  statutes  guar- 
anteeing a  defendant  a  trial  by  Jury  in  the 
county  where  the  crime  was  committed  all  hold 
that  a  statute  similar  to  section  5613,  supra,  is 
anconstitutional  and  void:  Dougan  v.  State,  30 
A.rk.  42;  Craig  v.  State,  60  Tenn.  (3  Heisk.) 
227;  State  v.  Kinchen,  126  La.  S9,  52  South. 
185;    In  re  McDonald,  19  Mo.  App.  370. 

"In  our  search  we  have  been  unable  to  find 
a  single  court  which  holds  the  statute  in  ques- 
tion is  constitutional,  where  the  provisions  of 
the  Constitution  are  the  same  as  ours.  In  the 
following  cases  a  similar  statute  was  held  con- 
stitutional, but  the  Constitution  guaranteed  a 
defendant  a  trial  by  jury  from  the  county  or 
district  in  which  the  crime  was  committed. 
Many  of  these  cases  rested  their  decision  en- 
tirely upon  this  provision  in  the  Constitution. 
Others  do  not  seem  to  refer  to  it.  State  v. 
Brown,  60  Wis.  687,  19  N.  W.  429,  60  Am. 
Bep.  888;  State  v.  McDonald,  109  Wis.  60,  85 
N.  W.  602;  Patterson  v.  State,  146  Ala.  39, 
41  South.  157;  SUte  t.  Bobinson,  14  Minn. 
447  (GU.  333). 

"A  number  of  states  have  a  statute  similar 
to  section  S61S,  supra,  and  the  same  is  en- 
forced, but  such  states  have  no  constitutional 
provision  guaranteeing  a  trial  by  jury  from  a 
county  or  district  where  the  offense  was  com- 
mitted, and  the  authorities  all  seem  to  hold  that 
in  the  absence  of  a  constitutional  restriction  a 
case  may  be  tried  in  any  county. 

"It  seems  to  the  writer  of  this  brief  that  the 
correct  rule  is  stated  by  the  Supreme  Court  of 
Illinois,  wherein  they  state  that  it  is  proper, 
under  constitutional  provisions  similar  to  ours, 
for  the  Legislature  to  provide  that,  where  the 
offense  is  committed  upon  the  boundary  line 
between  two  counties,  or  so  close  thereto  as 
to  make  it  uncertain  in  which  county  it  was 
committed,  in  that  event  the  jurisdiction  would 
be  in  either  county,  but  we  seriously  doubt,  un- 
der our  constitutional  provision,  the  authority 


of  the  Legislature  to  provide  that  a  crime  com- 
mitted within  500  yards  of  the  county  line  may 
be  tried  in  another  county." 

The  court  Is  impelled  to  the  conclusion 
reached  by  the  Attorney  General.  Under 
section  20  of  article  2  of  the  Constitution,  a 
defendant  is  entitled  to  a  trial  by  a  fair  and 
impartial  jury  of  the  county  in  which  the 
crime  was  committed,  and,  where  It  is  easily 
ascertainable  that  the  crime  is  committed  in 
one  county,  as  it  was  in  this  case,  the  pros- 
ecution must  be  instituted  In  the  county 
where  the  crime  was  committed.  We  think 
the  Legislature  undoubtedly  had  authority  to 
provide  that,  where  the  public  offense  is  com- 
mitted on  the  boundary  line  of  two  or  more 
counties,  or  so  doee  thereto  as  to  make  it 
uncertain  in  which  county  it  was  committed, 
the  jurisdiction  would  be  in  either  county. 
This  would  be  a  proper  safeguard  to  the 
state,  and  would  not  deprive  a  defendant  of 
any  constitutional  right,  because  in  such 
Instances  the  crime  could  with  propriety  be 
regarded  as  having  been  ccHnmitted  in  either 
county,  as  held  by  the  Supreme  Court  of  Il- 
linois, In  the  case  of  Buckriee  v.  People,  110 
IlL  29,  siqira,  but  to  extend  the  jiurisdlction 
600  yards  on  either  side  of  the  connty  line  is 
clearly  an  arbitrary  and  unreasonable  act  on 
the  pert  of  the  Legislature,  because  the  sur- 
veys of  the  boundaries  of  the  county  are  so 
well  known  that  proof  of  the  venue  of  an 
offense  is  ordinarily  easily  obtained,  and 
where  the  offense  was  not  committed  on  the 
boundary  line  of  two  counties,  nor  so  <dose 
thereto  as  to  be  doubtful  in  which  county  It 
was  committed,  the  prosecution  must  be  com- 
menced in  the  county  where  the  undisputed 
evidence  shows  the  offense  was  committed. 
Otherwise  the  defendant,  by  legislative  ac- 
tion, could  be  arbitrarily  deprived  of  the  con- 
stitutional guaranty  afforded  him  by  section 
20,  art  2,  supra.  To  hold  that  jurisdiction 
may  be  In  either  county  under  such  provision 
where  the  venue  is  known  to  the  ccMnpIaln- 
Ing  witness,  and  therefore  easily  ascertain- 
able by  the  prosecotlng  officer  before  the  in- 
stitution of  the  prosecution,  would  in  effect 
grant  a  change  of  venue  to  the  state  also  In 
contravention  of  section  20,  art.  2,  supra. 

For  reasons  stated,  the  conclusion  Is  reach- 
ed that  the  district  court  of  Payne  county 
bad  no  jurisdiction  of  the  offense  charged 
against  these  defendants,  and  the  Judgment 
Is  reversed,  with  instructions  to  the  trial 
court  to  dismiss  the  prosecution. 

DOTLB,  P.  jr.,  and  BBSSBT,  7^  ooncur. 
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BRADSHAW  v.  STATE.    (No.  A-3638.) 

(Oriminal  Court  of  Appeals  of  OUabonuu 
May  7,  1921.) 

(BvlUbu*  ^y  the  OovrU) 

I.  Rain  4=»53 (5)— Evidence  •ustalnlag  oonvle- 

tioa  of  assault  whh  inteot. 

In  a  prosecation  for  aasanlt  with  Intent  to 

rape,  OTideace  examined  and  held  sufficient  to 

snpport  the  Terdict  and  Jodgment  of  conviction. 


2.  Criminal  law  «=>598(8) — Contlnuanoe  for 
absonoo  of  subpanaad  witness  properly  re- 
fned  wbera  no  attaohment  asked. 

A  motion  for  eontinnance  on  the  ground  of 
the  absence  of  a  witness  who  had  been  sub- 
poenaed was  properly  refused  where  the  de- 
fendant did  not  ask  for  an  attachment  for  said 
witness. 

3.  Criminal  law  «=3429(l)— Consns  enumera- 
tion lists  hold  admissible  as  to  agev  If  duly 
anthont  looted. 

Under  article  9,  c.  219,  Session  IJawa  1918, 
providing  for  the  taking  of  a  scholastic  census 
each  year  In  each  school  district,  and  that  the 
re[>ort  of  the  enumerator  shall  be  made  to  the 
county  superintendent  of  public  instruction, 
such  enumeration  lists  are  competent  and  ad- 
missible on  an  issue  as  to  the  age  of  a  per- 
son, if  duly  authenticated,  or  by  proof  that 
they  come  from  the  proper  repository. 

4.  Criminal  law  «=>l  160— Faot  findings  on  mo- 
tion for  new  trial  not  disturbed  where  rea- 
sonably supported. 

The  finding  of  the  trial  court  upon  an  issue 
of  fact,  arising  upon  affidavits  and  evidence  de- 
veloped on  a  motion  for  a  new  trial,  will  not 
be  disturbed,  where  the  evidence  reasonably 
tends  to  support  audi  finding. 

Appeal  from  District  Oonrt,  Bryan  Oonnty; 
J.  M.  Crook,  Judge. 

T.  J.  (Baldy)  Bradshaw  was  convicted  of 
assault  with  intent  to  rape,  and  be  appeal& 
Affirmed. 

Robert  Crockett,  of  Durant,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  a  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLB,  P.  J.  Tbe  plalntllt  in  error,  T. 
3.  (Baldy)  Bradsbaw,  was  c«»vlcted  of  as- 
sault with  Intent  to  rape  one  Lola  Sconce,  a 
female  under  the  age  of  16  years,  and  his 
ponishment  assessed  at  confinement  in  the 
county  Jail  for  1  year  and  a  fine  of  $250.  He 
an>eals  from  the  Judgment  rendered  in  ac- 
cordance with  the  verdict,  and  assigns  as  er- 
ror: (1)  The  overruling  of  the  application  for 
continuance;  (2)  tbe  rejection  of  competent 
testimony;  (3)  that  tbe  verdict  is  not  sustain- 
ed by  tbe  evidence ;  (4)  tbe  overruling  of  tbe 
supplemental  motion  for  a  new  trial. 

The  evidence  shows  that  Lola  Sconce  lived 
In  tbe  town  of  Platter;  that  on  tbe  date  al- 
lied sbe  was  at  tbe  borne  of  Rutb  Willing- 
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bam,  a  neighbor  girl,  and  the  defendant  call- 
ed there  and  told  her  that  bei-  parents  in- 
tended to  send  her  to  tbe  reform  school,  and 
that  be  and  Charles  fisher  would  take  tbe 
girls  to  Dallas  that  night ;  then  be  told  them 
to  go  over  to  tbe  log  cabin  on  Frank  Walden's 
place.  About  11  o'clock  that  day  liola  Sconce 
and  Rutb  Wllllngbam  went  to  tbe  log  cabin 
which  was  about  two  miles  from  town.  Tbe 
defendant  visited  tbe  log  cabin  two  or  three 
times  during  the  day,  and  tbe  last  time  told 
the  girls  to  meet  bim  and  Charles  Fisher 
that  night  near  the  schoolbouse- outside  tbe 
town ;  that  about  dusk  they  went  to  the  ap- 
pointed place  and  found  the  defendant  and 
Fisher  there  with  a  car,  and  tbe  defendant 
told  the  girls  to  get  into  tbe  back  seat ;  that 
after  they  passed  the  town  of  Mead  tbe  Wil- 
Ingfaam  girl  changed  seats  with  tbe  defoidant 
at  bis  request ;  after  going  about  two  miles 
tbe  car  was  stopped. 
Lola  Sconce  testified: 


"When  the  car  stopped  tbe  defendant  asked 
me  if  I  would  have  intercourse  with  him,  and 
I  told  him  I  would  not;  he  got  mad  and  began 
cursing;  he  called  me  a  damn  whore  and  al- 
most every  thing  else.  I  got  out  of  the  car; 
then  he  got  out;  Ruth  got  out  next.  It  was 
in  the  timber;  there  was  no  house  in  sight,  and 
it  was  dark.  He  ^ook  hold  of  me,  put  his  arm 
around  me,  and  asked  me  if  I  was  going  to  do 
it  with  hhn.  I  told  him  no,  I  was  not,  and  I 
jerked  loose  from  him.  Ruth  had  a  gun  and 
told  him  if  he  took  hold  of  me  again  she  would 
kill  him.  Then  he  got  into  the  car  and  said 
they  would  not  take  us  back  home;  that  he 
would  make  us  walk  back.  Mr.  Fisher  said 
no,  he  would  take  us  back,  and  we  got  into  the 
car  and  rode  back  home;  not  all  the  way;  we 
got  out  near  the  railroad  crossing.  They  both 
told  OS  not  to  tell  anything  about  it." 

Sbe  further  testified  that  ber  age  was  U 
yeara. 
Rutb  WilUngham  testified: 

"BIy  age  is  16  years.  When  the  car  stopped 
I  saw  the  defendant  put  bis  arms  Arpund  Lola; 
she  jerked  loose  from  him  and  got  out  of  the 
car;  then  he  got  out  and  hugged  her  agun;  she 
jerked  loose  and  he  called  her  a  damn  whore. 
She  was  leaning  against  the  fence,  and  he 
walked  up  and  put  his  arm  around  her  and  tried 
to  pull  her  away.  He  was  saying  something, 
but  I  do  not  know  what  he  said.  She  was  cry- 
ing. I  told  him  to  cut  it  out  and  go  on.  She 
said,  'Let  me  have  the  gun.'  I  said,  "No;  I 
will  not  let  you  have  the  gun,  but  if  he  toudies 
you  any  more  I  will  kill  bim;'  and  he  turned 
her  loose.  Mr.  Fisher  was  in  the  car  and  he 
told  her  to  get  back  into  the  car  and  he  would 
take  her  home;  the  defendant  said  they  ought 
to  make  us  walk  back;"  that  she  knows  the 
defendant  is  a  married  man,  and  that  Lola 
Sconce  is  not  married. 


Claude  Sconce  testified: 
"I/oUl  Sconce  is  my  sister, 
years  old  next  October." 


She  win  be  10 
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Jtm  jEClers^  testlfled: 

"I  waa  deputy  sheriff  (or  Brjan  ooontjr.  I 
received  a  warrant  (or  the  defendant  on  the 
17th  day  of  Norember,  and  arrested  him  at 
Maskogee  on  the  6th  day  o(  December.  I  would 
have  arrested  him  sooner,  bnt  I  could  not  lo- 
cate him." 

Tbe  defendant;  as  a  witness  In  hia  own  be- 
baU,  testlfled: 

'^  did  not  make  any  effort  at  any  time  to 
hare  sexual  intereoorse  with  this  girl,  Lola 
Sconce,  nor  .did  I  put  my  bands  on  her  for  the 
purpose  of  (ordng  her  to  have  sexual  inter- 
course with  me.  I  did  not  at  any  time  solicit 
or  persuade  her  to  have  sexual  intercourse 
with  me.  I  was  assisting  the  girls  to  get  away 
from  home  at  their  request  They  said  that 
.they  wanted  to  go  to  Mead  to  catch  the  train 
for  Dennison.  I  adrised  tbem  all  the  way 
through  to  go  bade  home.  Tbe  girls  said,  'If 
yon  ain't  going  to  drive  us  we  will  get  out  and 
.  walk.'  I  said,  "No;  you  ought  to  get  in  and 
go  back  tot  Flatter  and  catch  the  10  o'clock 
train.'  They  would  not  consent  to  do  that,  and 
both  got  out  of  the  car  and  walked  off  down  the 
road  16  or  20  steps.  Fisher  said,  "Go  down 
there,  Bradshaw,  and  see  if  you  can  get  them 
to  come  back.'  I  went  down  and  said,  It  is 
5  or  6  mdes  down  to  Colbert;  you  can't  pos- 
sibly make  it'  iThe  both  got  mad  and  they 
cursed  me  because  we  would<not  drive  them  on. 
Fisher  tamed  the  car  around,  and  I  went  ont 
and  took  hold  of  Miss  Sconce  by  the  arm  and 
got  her  back  Into  the  car,  and  the  Willingham 
girl  got  Into  tbe  seat  with  Fisher,  and  we  came 
back.  They  got  out  at  the  railroad  crossing 
half  a  mile  from  Flatter." 

Croes-ezamlnatlon: 

"When  we  got  back  to  Flatter  I  went  home. 
The  next  day  I  went  to  Madill;  from  there  I 
went  to  Houston;  then  I  went  to  Panoma, 
OkL,  and  met  my  wife  there;  then  I  went  to 
Muskogee.  My  purpose  was  to  visit  my  people, 
and  my  wife  concluded  to  go  and  viait  her  peo- 
ple, and  I  was  advised  by  Frank  Walton  that 
I  had  better  leave  Flatter." 

CSiarles  Usher,  called  and  sworn  as  a  wit- 
ness for  ttae  defendant  claimed  his  privilege 
and  refused  to  testify,  on  the  ground  that  bis 
testimony  might  tend  to  incriminate  him  on 
tbe  charge  pending  against  him,  and  he  was 
by  the  court  excused  from  testifying. 

Whoi  the  case  was  called  for  trial  the  de- 
fendant filed  a  motion  for  continuance  on  ac- 
count of  the  absence  of  O.  W.  Sconce,  who 
had  been  duly  subpoenaed,  and  who,  Lf  pres- 
ent, would  testify  that  the  said  Lola  Sconce 
was  his  daughter,  and  was  over  the  age  of 
16  years  at  tbe  time  of  the  alleged  offense, 
which  motion  was  overruled. 

[2]  It  is  suflScIent  to  say  that  the  defendant 
did  not  ask  for  an  attachment  for  said  wit- 
ness. If  an  attachment  had  Issued  and  prov- 
ed unavailing  on  account  of  sickness,  absence, 
or  other  sufficient  reason,  then  a  different 
question  would  be  presented.  We  do  not 
think  fhe  court  erred  In  OTermUng  the  mo- 


tion for  contlnnance,  or  refoslns  a  new  trial 
based  on  this  ground. 

[t]  During  the  coarse  of  the  trial  oonnsd 
for  the  defendant  offered  in  evidence  what 
he  termed  "the  record  of  the  scholastic  re- 
port of  school  district  61  of  Bryan  county, 
for  the  years  1917  and  1910,"  which  appear 
to  be  blanks  filled  out  by  said  school  district 
"enumerator,"  each  containing  the  name  of 
a.  W.  Sconce,  post  office,  PltMet,  and  the 
name  of  the  child,  Lohi  Sconce,  date  of  birth 
in  Exhibit  1,  October  12,  1902,  and  date  of 
birth  in  Exhibit  2,  October  10,  1902;  one  la 
signed  by  the  "enumerator" ;  in  the  other  the 
name  of  the  "ommerator"  Is  blank.  On  ob- 
jection of  the  state  this  evidence  was  ex- 
dnded. 

Artlde  9,  e  219,  Session  Laws  of  Oklahoma 
1913,  provides  for  the  taking  of  a  scholastic 
census  each  year,  upon  which  the  state  and 
county  apportionments  of  public  school  funds 
are  made,  and  provides  that  the  district 
board  shall  appoint  an  "enumeratmr,"  and 
that  the  report  of  the  "enumerator"  shall  be 
made  to  the  county  superintendent  who  shall 
check  each  name  and  date  of  birth  and  ap- 
prove the  same.  Thus  under  the  statute  the 
scholastic  census  reports  are  puUic  records 
in  the  custody  of  county  superintendents  of 
public  Instruction. 

Section  5116,  Rev.  Laws,  provides: 

"The  books  and  records  required  by  law  to 
be  kept  by  any  county  Judge,  county  derk, 
connty  treasurer,  register  of  deeds,  derk  of 
the  district  court  justice  of  the  peace,  police 
judge  or  other  public  officers,  may  be  received 
in  evidence  in  any  court 

Under  the  statute  these  school  census 
enumeration  lists  were  competent  and  admis- 
sible in  evidence  on  the  issue  of  the  age  of 
the  prosecutrix,  if  authenticated,  or  If  they 
were  prc^wrly  proved  to  be  such  by  evidence 
showing  that  they  came  from  the  proper  re- 
pository or  custody.  1  Oreenleaf  on  Elv.  (16th 
Ed.)  par.  483;  Stark.  Ev.  SIB;  9  A.  *  E. 
Ency.  L.  (2d  Ed.)  p.  883. 

Here,  however,  there  waa  no  authentication, 
and  there  was  no  proof  that  the  purported 
enumeration  lists  offered  came  from  the  prop- 
er repository,  or  custody.  The  rule  is  that 
where  the  original  document  is  offered  In  evi- 
dence, it  must  always  be  proved  to  be  that 
which  it  purports  to  be,  as  by  showing  that  it 
came  from  the  proper  rq>osltory  or  by  proof 
that  it  came  from  the  proper  custody.  The 
record  shows  that  waa  not  done  In  thU  case, 
and  for  this  reason  the  court  did  not  err  In 
excluding  the  purported  enunmatlon  lists  of- 
fered by  the  defendant. 

[1]  As  to  the  sufficiency  <rf  the  evidoice,  it 
is  suffldent  to  say  that  the  testimony  for  the 
state  was  that  the  assault  was  by  force  and 
violence,  and  that  the  prosecutrix  resisted, 
and  the  Intoit  with  which  the  assault  was 
committed  waa  a  question  for  the  Joir  to  de- 
termine 
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Finally,  It  U  omtended  that  tta  ooort  err- 
ed In  overruling  the  sniiplemental  motion  for 
new  trial,  baaed  npon  the  alleged  mlscondnct 
of  the  ooonty  attorney  In  falling  to  call  O.  W. 
Sconce,  the  fitther  of  the  prosecntilz,  to  tes- 
tify as  a  witness.  Upon  the  hearing  the  de- 
foidant  (rffered  proof  tending  to  show  that 
the  witness  O.  W.  Sconce,  on  the  (wder  of  the 
county  attorney,  was  broa^t  to  the  conrt- 
honse  after  defendant's  motion  fOr  continu- 
ance had  been  overruled,  and  that  this  was 
without  the  knowledge  of  the  defendant  or 
his  attorney.  The  state  offered  evidence 
tending  to  show  that  the  defendant  and  his 
counsel  were  notified  of  the  presence  of  the 
witness  Q.  W.  Sconce  while  the  trial  was  in 
progress. 

In  overruling  the  snpplemoital  motion  for 
a  new  trial  the  court  stated: 

"The  court  is  now  under  the  impression  that 
an  parties  knew  that  Mr.  Sconce  was  in  it- 
tendance  before  -the  defendant  dosed  his  testi- 
mony; that  a  statement  was  made  that  Mr. 
Sconce  was  in  attendance  as  a  witness." 

[4]  As  a  general  rule,  the  finding  of  the 
trial  court  upon  an  issue  of  fact,  arising 
upon  affidavits  and  evidence  developed  on  a 
motion  for  a  new  trial,  will  not  be  disturbed, 
where  the  evidence  reasonably  tends  to  sup- 
port such  findings.  We  think  the  court  prop- 
erly overruled  the  motion. 

Having  noticed  and  considered  all  the  a»- 
BtgnmoitB  of  error  presented  by  the  defend 
ant's  brief,  and  upon  a  careful  examination 
of  the  entire  record,  we  are  of  the  opinion 
that  the  defendant  had  a  fklr  trial,  and  that 
no  error  was  committed  by  the  trial  court 
prejudicial  to  the  substantial  rights  of  the 
defendant 

The  Judgment  of  conviction  is  therefore  af- 
llrmed. 

MAT80N  and  BBSSB7,  JJ.,  concur. 


Mclaughlin  at  ai.  v.  state. 

(No.  A-3574.) 

(Criminal  Court  of  Appeala  of  Oklahoma. 
May  7, 1021.) 

(BtfUalma  by  (A«  0<mrt.) 

f.  Crlailoal  law  «=»5ll(9)  —  Corroboratloa  sf 
aeoompllce  held  snfllclest. 

Where,  in  a  prosecution  for  conjoint  rob- 
bery, an  accomplice  testifies  that  defendants 
aided  him  in  the  commission  of  the  crime,  and 
the  parties  robbed  identify  defendants  as  hav- 
ing i>articipated  in  the  robbery,  the  corrobora- 
tion of  the  accomplice  is  snfBcient. 

2.  Criminal  law  «Es>369(2)-^atorial  avldenoe 
■•t  InooMpeteat  because  Inoidentally  lavoiv* 
lag  diatioct  offeasa. 
Bvidcnce  material  to  the  issues,  and  tending 

to  shed  light  on  the  guilt  of  defendants,  is  not 
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rendered  incompetent  becanae  K  may,  iadden- 
tally,  faivolve  defendants  in  the  commission  of  • 
distinct  olFenae. 

3.  Robbery  «s>M(  I  )_Evldeaaesiistaliilag  eon- 
vIetloB  of  eoBjoInt  robbery. 
Evidence  examined,  and  Md  sufficient  to 
sustain  the  conviction. 

Aroeal  from  District  Court,  Okmulgee 
County;  BL  M.  darter,  Special  Judge. 

Tom  McLaughlin  and  Allison  Ivey  were 
convicted  of  conjoint  robbery,  and  they  ai>- 
peaL    AiBrmed. 

F.  F.  Nelson  and  J.  P.  Brers,  both  ot 
Tulsa,  tor  plalntUte  in  error. 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  O.  HaU 
and  B.  I<.  Fulton,  Aast  Atty.  Oen.,  for  the 
State. 

MATSON,  J.  This  Is  an  appeal  tiom  the 
district  court  of  Olunulgee  county,  wherein, 
on  the  23d  day  of  December,  1918,  plalntifiCB 
in  error,  Tom  McLaughlin  and  Allison  Ivey, 
hereinafter  desi|pated  defendants,  were  con- 
victed of  the  ci^ue  of  conjoint  robbery,  and 
sentenced  to  serve  a  term  of  seven  years' 
imprisonment  each  in  the  state  poiltentlaiy. 

The  offense  was  committed  near  the  town 
of  Dewar  on  the  night  of  October  28,  1918, 
about  8-J30  o'cLock.  Clarence  Vetters  and 
Olen  Wells,  young  men  who  lived  In  the  vi- 
cinity of  Dewar,  testified  that  they  were 
held  up  and  robbed  by  three  moi  who  held 
I^tols  on  them  at  a  time  when  they  (Vet- 
ters and  Wells)  were  engaged  In  repairing 
a  puncture  to  an  automobile  tire  on  a  public 
highway  in  Okmulgee  county  a  short  dis- 
tance from  the  town  of  Dewar.  Vetters  and 
Wells  testified  that  these  three  men,  with 
handkerchiefs  tied  over  the  lower  part  of 
their  faces,  two  of  them  wearing  large  white 
bats  and  the  third  a  cap,  approached  them 
with  drawn  pistols  and  ordered  them  to 
hold  up  their  hands;  that  Wells  immediate. 
ly  complied,  but  that  Vetters  continued  fix- 
ing the  punctured  automobile  tire,  when  one 
of  the  men  struck  Vetters  in  the  head  with 
a  pistol  and  again  ordered  him  to  hold  up 
his  hands,  after  which  Vetters  conrplied 
with  the  request;  that  tliereuxwn  the  three 
men  searched  both  Wells  and  Vetters,  and 
took  a  sum  of  money,  approximatdy  |8, 
from  the  person  of  Vetters. 

A  codefendsnt,  ^ake  Dodson,  who  was 
Jointly  Informed  against  with  these  defend- 
ants, pleaded  guilty,  and  was  sentenced  to 
a  term  of  five  years'  Imprisonment  in  the 
penitentiary.  Thereafter  he  appeared  as  a 
witness  for  the  state  and  testified  that  he 
and  the  defendants  McLaughlin  and  Iv^ 
held  up  and  robbed  Vetters  and  Wells  at  the  - 
time  and  place  and  imder  the  circumstances 
testified  to  by  Vetters  and  Wells ;  that  after 
the  robl>ery  all  three  defendants  came  fliat 
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night  to  Okmulgee,  and  there  separated,  but, 
before  separating,  defendant  Dodson  changed 
bats  with  defendant  McLaughlin ;  that  after 
they  separated  Dodson  never  saw. the  two 
defendants  again  until  they  were  arrested 
and  placed  In  Jail  with  him.  Dodson  also  tes- 
tified that  he  had  become  acquainted  with 
the  other  two  defendants  In  West  Tulsa, 
OkL,  and  had  known  them  for  about  one 
year  prior  to  the  commission  of  this  crime; 
that  the  three  defendants  left  West  Tulsa, 
Okl.,  on  a  train  £bout  3  o'clock  in  the  aftr 
emoon  of  October  28th,  going  from  there  to 
Sapulpa,  from  there  to  Okmulgee,  and  from 
Okmulgee  to  Henryetta,  and  from  Eenryetta 
to  Dewar;  that  they  arrived  In  Henryetta 
after  dark  on  the  night  of  October  28th; 
that  they  left  West  Tulsa  with  the  Intention 
and  inunpose  of  staging  a  holdup  of  a  store 
near  Dewar,  Okl.;  and  that  each  of  them 
carried  pistols  with  them,  defendants  Ivey 
and  McIiBughlln  having  large  caliber  Colt's 
revolvers,  while  defendant  Dodson  had  a 
smaller  pistol. 

After  the  arrest  of  defendants  McLaugh- 
lin and  Ivey  in  Tulsa  county,  some  two  or 
three  weeks  after  the  commission  of  the 
oftense,  they  wjere  taken  to  Jail  at  Henty- 
etta,  Okl.,  and  there  both  of  them  were  posi- 
tively identified  by  the  witnesses  Vetters 
and  Wells  as  having  participated  in  the  rob- 
bery. There  la  also  some  other  evidence  in 
the  record  substantially  to  the  effect  that 
three  persons  answering  the  description  of 
these  three  defendants  were  seen  in  Dewar 
and  the  neighborhood  thereof  on  the  eve- 
ning of  October  28th,  shortly  before  the  com- 
mission of  this  robbery,  but  none  of  the 
witnesses  except  Vetters  and  Wells  were 
able  to  Identify  positively  any  of  these  de- 
fendants but  Dodson. 

The  defense  relied  upon  by  each  defendant 
was  an  alibi;  numerous  witnesses  being  in- 
troduced in  an  efTort  to  convince  the  Jury 
that  both  of  these  defendants  were  at  their 
homes  in  West  Tulsa,  Tulsa  county,  Okl., 
on  the  afternoon  and  the  evening  of  October 
28,  1018,  at  the  time  it  was  testified  to  by 
Vetters,  Wells,  and  Dodson  that  the  rob- 
bery took  place. 

[1]  It  is  first  contended  that,  the  witness 
Jake  Dodson  being  an  accomplice,  there  was 
no  sufficient  corroboration  of  his  testimony 
to  authorize  the  conviction. 

Section  5884,  Revised  Laws  1910,  pro- 
vides: 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  nnless  he  be  corrobo- 
rated by  such  other  evidence  as  tends  to  con- 
nect the  defendant  with  the  commission  of  the 
oftense,  and  the  corroboratioD  is  not  aufficient 
if  it  merely  show  the  commission  of  the  offense 
or  the  drcnmstances  thereof." 

In  this  case  the  witnesses  Vetters  and 
Wells  both  Identified  defendants  McLaughlin 
and  Ivey  as  two  of  the  parties  who,  acting 
with  a  third  party,  held  them  up  and  robbed 


them  near  the  town  of  Dewar,  Okmulgee 
county,  on  the  28th  of  Octob^,  1918.  This 
evidence,  if  beUeved  by  the  Jury,  constitated 
sufficient  oorroboiation  <of  ,the  accomplice 
Dodson,  as  it  not  only  tended  to  connect 
these  defendants  with  the  commission  of  the 
offense,  but  directly  connected  them  with 
its  commission.  The  requirements  of  aeo 
tlon  S884,  supra,  therefore,  were  more  than 
complied  with  in  this  case.  The  argummt 
advanced  in  support  of  this  assignment  of 
error  is  lodged  against  the  credibility  of  the 
witnesses  Vetters  and  Wells  rather  than 
against  the  sufficiency  of  their  evidence  as 
a  corroboration  of  the  accomplice  Dodson. 
The  credibility  of  these  two  witnesses,  and 
the  weight  to  be  given  their  testimony,  were 
matters  ezdusively  for  the  Jury  to  deter- 
mine. This  court  finds  the  corroborative 
evidence  sufficient  to  meet  the  statutory  re- 
quirements. 

[2]  It  is  next  contended  that  the  trial 
court  erred  In  permitting  evidence  of  oQter 
independent  crimes,  not  connected  with  the 
one  for  which  defendants  were  being  tried, 
to  be  introduced  in  evidence  over  objection 
and  exception  of  defendants.  In  support  of 
this  assignment,  the  court  is  referred  in  the 
brief  of  counsel  for  defendants  to  the  fol- 
lowing evidence  elicited  from  the  oodefend- 
ant,  Dodson: 

"A.  When  we  held  these  boys  np,  I  held  up 
the  least  one.  We  ail  bad  our  guns  out.  I 
said,  'Put  them  np,'  and  when  they  put  them 
up  he  didn't  have  nothing  on  him,  the  one  I 
was  holding  up,  but  six-shooter  shell,  just  a 
shell  and  bullet  in  it;  and  the  other  fellow 
would  not  put  them  np,  and  Dick  hit  him  over 
the  head  with  his  gud,  and  he  put  them  up  then, 
and  he  got  money  off  of  him.  I  don't  know  how 
much  he  had. 

"Q.  Was  this  money  in  anything?  A.  In  a 
pocketbook  part  of  it  was.  He  took  the  pocket- 
book,  and  this  man  they  call  Vetters  asked  for 
the  registration  card  in  it.  He  said,  *I  cannot 
lose  that  or  I  will  go  to  the  pen.'  Dick  said 
he  would  give  it  back  to  him,  and  he  went 
around  in  front  of  the  car  and  opened  the  pock- 
etbook and  came  back  and  gave  It  to  him. 

"Q.  Well,  now  where  did  you  go  from  that 
place?  A.  Wen,  we  went  from  there  to  Spel- 
ter City  and  o^^'  on  the  railroad  track  and 
down  the  track  to  Henryetta,  and  when  we  got 
down  there  by  the  coal  chute  we  changed  hats. 

"Q.  Who  did?    A.  Me  and  Tom  McLaughlin. 

"Q.  What  kind  of  hats  did  you  all  wear  that 
night?  A.  I  had  on  .a  big  white  hat,  Tom  had 
on  a  white  hat,  and  Dick  had  on  a  white  hat; 
all  three  of  us  had  white  hats  on. 

"Q.  All  white  haU7  A.  Two  of  us  big  hats, 
and  the  other  one  small,  and  we  went  over  by 
the  coal  chute,  down  by  Henryetta,  and  we  split 
up  by  the  ice  plant,  between  there  and  the  de- 
pot   I  went  over  there — 

"Q.  Wait  a  minute;  did  you  say  all  three  of 
you  had  hats  on?  A.  We  all  three  had  hats 
on;  Dick  had  a  cap  in  his  pocket,  and  during 
the  holdup  he  wore  a  cap. 

"Q.  Where  did  you  change  hats  with  Dick 
Ivey?  A.  Down  by  the  coal  chute  with  Tom 
McLaughlin. 
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"Q.  Ton  dianged  with  Tom  McLauKUinT  A. 
Teg,  ait. 

"Q.  And  what  kind  of  hat  did  yon  give  Mc- 
Laaghlin?  A.  I  gave  him  a  big  white  hat  with 
a  little  leather  band  around  it,  and  there  was 
a  little  burnt  place  on  the  rim. 

"Q.  Where  did  yon  get  that  hat?  A.  I  got 
that  hat  at  the  Union  Clothing  Store  in  Henry- 
etta. 

"By  Mr.  Evera:  We  object  to  this  evidence 
about  that  hat. 

"By  the  Court:  Overruled. 

"By  Mr.  Bvere:  Exception. 

"Q.  About  when?    A  Four  months  ago. 

"By  Mr,  IWers:  We  object  to  that  question 
and  answer,  and  ask  that  it  be  stricken  from 
the  record. 

"By  the  Court!    Overruled. 

"By  Mr.  Evers:  Exception. 

"Q.  Have  you  ever— after  yon  changed  hata 
with  him  there,  did  yon  stay  or  what  did  yon 
do?  A.  We  went  on  down  to  Henryetta  to 
the  ice  plant  there,  or  depot,  and  we  split  up. 
I  went  on  up  town,  and  they  came  up  later  on, 
and  I  got  a  car  and  went  out  to  where  some 
sick  folks  were  out  by  the  pump  station  and 
set  up  the  rest  of  the  night. 

"Q.  Did  yon  ever  get  yoor  hat  back?  A. 
No,  sir. 

"Q.  Who  got  the  hat?    A.  Tom  McLaughlin. 

'^.  Is  that  the  hat  (exhibiting  to  witness  a 
hat)?    A.  That  is  the  hat. 

"Q.  Is  it  the  first  time  you  saw  that  hat  since 
that  night?  A.  It  is  the  first  time  I  ever 
seen  it. 

"Q.  Conld  yon  recognize  or  know  the  hat  yon 
got  from  him?    A.  Tes,  sir. 

"Q.  Is  that  the  hat  (exhibiting  a  hat  to  the 
witness)?    A.  That  is  the  hat. 

"Q.  Are  those  the  hats  you  and  Tom  were 
wearing  that  night?     A.  Yes,  sir. 

"Q.  Do  yon  know  when  these  boys  went  back 
to  Tulsa?  A.  They  told  me  when  they  came 
back  down. 

"By  Mr.  Evers:  We  object  to  what  th^  told 
idm. 

"By  the  Goort:  Overruled. 

"By  Mr.  Bvers:  Exception. 

"A.  They  told  me  that  they  went  back  the 
next  morning;  they  told  me  they  looked  for  me 
next  morning  in  town  and  could  not  find  me; 
that  they  walked  down  the  track  and  gave  up 
looking  for  me. 

"Q.  you  and  these  defendants  have  been  lay- 
ing in  jail  some  time  up  there  together?  A. 
Well;    yes,  sir. 

"Q.  Have  you  had  other  talks  with  them?  A. 
I  don't  know  as  I  did. 

"Q.  Did  you  have  a  talk  with  them  about  the 
hats?    A.  Yee,  sir;    about  the  hats. 

"Q.  Just  tell  what  was  said. 

"By  Mr.  Bvers:  Objected  to  as  irrelevant, 
incompetent,  and  immaterial. 

"By  the  Court:  I  think  it  is  proper.    Over- 
ruled. 
"By  Mr.  Evers:  Exception. 

"A.  They  said  for  me  not  to  say  nothing  about 
the  hats;  that  they  were  in  a  stick-up  deal  in 
Tulsa  and  they  got  my  hat;  they  said  they  were 
in  a  stick-np  deal  in  Tulsa  and— well,  they  were 
in  it;  that  the  law  got  my  hat  and  their  guna; 
for  me  not  to  say  anything  about  it." 


exchanged  hats  with  him,  and  furtber  de- 
nied any  knowledge  of  the  two  large  white 
hats  Vvhich  were  afterwards  fonnd  by  the 
sheriff  of  Tulsa  county  on  the  night  of 
November  2,  1918,  about  midnight,  on  a  pub- 
lic highway  near  the  dty  of  Tulsa,  when 
the  Bheriff  of  Tulsa  county  was  investigat- 
ing an  attempted  holdup  at  that  time  and 
place. 

Under  the  Issues  In  this  case,  the  finding, 
on  the  night  of  November  2,  1918,  of  the 
large  white  felt  hat  (commonly  called  a 
"cowboy"  hat),  which  was  later  identified  as 
the  hat  worn  by  the  codefendant,  Dodscm, 
on  the  night  of  this  robbery,  and  which  was 
found  near  the  city  where  defendants  Mo- 
LeughUn  and  Ivey  lived,  was  material  In 
that  It  tended  circumstantially  to  connect  at 
least  the  defendant  McLaughlin  with  the 
commission  of  this  crime,  and  also  tended 
to  corroborate  the  accomplice  Dodson,  as  it 
strongly  indicates  the  truthfulness  of  the 
statement  of  Dodson  that  he  and  defendant 
McLaughlin  exchanged  hats  on  the  night  of 
this  robbery  and  shortly  thereafter. 

It  appears  from  the  record  that  Dodson 
was  arrested  in  the  city  of  Okmulgee  on  the 
day  of  Saturday,  November  2,  1918,  and 
that  these  hats  were  not  found  near  the 
dty  of  Tulsa  until  the  illght  of  November 
2,  1918.  Shortly  after  Dodson  was  arrested 
he  confessed  his  connection  with  the  crime. 
Implicating  McLaughlin  and  Ivey  in  its 
commission,  and  telling  of  the  drcumstanoe 
of  the  exchange  of  hats  and  describing  the 
hat  that  he  (Dodson)  wore  on  that  night  (a 
large  white  felt  cowboy  hat,  with  a  burned 
place  In  it).  This  occurred  before  Dodscm 
knew  of  the  finding  of  this  hat  by  the  sher- 
iff of  Tulsa  county,  and  also  before  the  co- 
defendants,  McLaugtilin  and  Ivey,  were  ar- 
rested. 

The  conversation,  therefore,  detailed  by 
Dodson  with  McLaughlin  and  Ivey,  in  whldi 
they  asked  him  to  say  nothing  about  the  ex- 
change of  the  hats,  because  they  were  after- 
wards engaged  in  an  attempted  holdup  in  Tul- 
sa county,  and  there  lost  Dodson's  hat,  was 
an  admission  against  interest  and  tended  to 
show  guilty  knowledge  of  this  crime,  and 
competent  for  that  reason,  although  it  Inci- 
dentally referred  to  the  attempted  later  com- 
mission of  a  similar  offense  not  directly  con- 
nected with  the  one  for  which  they  were 
then  being  tried,  as  It  has  repeatedly  been 
held  that  evidence  which  is  otherwise  rele- 
vant and  material  to  the  Issues  Is  not  inad- 
missible, even  though  it  may  tend  to  estab- 
lish a  defendant's  guilt  of  another  distinct 
crime.  In  principle  the  following  cases  are 
in  point:  Hunter  r.  State,  8  Okl.  Gr.  533, 
107  Pac.  446;  Miller  v.  State,  9  Okl.  Or. 
256,  131  Pac.  717,  li.  R.  A.  1916A,  1088. 


In  Buling  case  Law,  vol.  8,  p.  200,  speak- 
Each  of  the  defendants  McLaughlin  and    ing  on  this  subject,  it  Is  said: 
Ivey  denied  that  they  were  with  Dodson  oa  j     "It  is  often  difficult  to  determine  the  degree 
the  occasion  of  this  robbeiy,  that  they  had    of  relevancy  which  entities  the  prosecntioa  t» 
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IntrodnM  erldenw  diowbir  the  commiatdon  of 
other  crfinea,  but  much  of  tiie  difficnlty  with 
reference  to  sndi  evidence  disappears  if  the 
evidence  la  considered  strictly  upon  the  gronnd 
of  its  relevancy  to  the  purpose  for  which  it  la 
sought  to  be  introduced,  regardless  of  the  fact 
that  it  may  incidentally  show  the  commission  of 
some  other  offense.  In  other  words,  there 
ought  not  to  be  any  more  difficulty  in  deciding 
the  relevancy  of  such  evidence  than  there  is 
when  the  circumstance  of  some  other  offenae 
appearing  Is  not  involved." 

For  reaaons  stated,  therefore,  the  trial 
court  did  not  err  In  permitting  the  adml88i<w 
of  this  evidence. 

[S]  Lastly,  it  la  contended  that  the  verdict 
Is  not  sustained  by  sufficient  evidence. 

With  this  contention  the  court  is  unable  to 
agree.  The  evidence  is  in  direct  conflict 
As  heretofore  stated,  the  evidence  of  the  oo- 
defoidant,  Dodson,  and  of  the  witnesses  Vet- 
ters  and  Wells  positively  connects  these  de- 
fendants with  the  commission  of  this  crime, 
and  there  are  other  circumstances  tending 
strongly  to  the  effect  that  all  three  of  these 
defendants  were  in  the  immediate  vicinity  of 
the  commission  of  this  crime  shortly  prior 
thereto.  On  the  other  band,  numerous  wit- 
nesses, most  of  whom  are  relatives  and  in- 
timate friends  at,  defendants,  testify  that 
these  defendants  were  in  West  Tulsa,  OkL, 
at  the  time  the  crime  was  committed. 

The  weight  of  the  evidoice  and  of  the 
credibility  of  the  witnesses  were  matters 
exclusively  for  the  Jury's  determination,  and 
It  has  been  r^eatedly  held  by  this  court  that 
on  appeal.  If  there  is  any  apparently  credi- 
ble evidence  from  which  the  Jury  could  rea- 
sonably condnde  that  defendants  are  guilty 
as  diarged,  this  court  will  not  substitute  its 
Judgment  for  that  of  the  Jurors  and  the  trial 
court;  even  though  the  evidence  be  In  direct 
conflict  Gunter  v.  State,  16  OU.  Or.  476, 
184  Pac.  797;  Felas  v.  State,  16  Okl.  Or. 
6S1,  18S  Pac.  839;  Tittle  v.  State,  14  OU. 
Or.  662,  174  Pac.  296. 

We  find  in  this  record  suflldent  evidence 
on  the  part  of  the  state  whl6h,  if  believed, 
dearly  establishes  the  guUt  of  each  of  these 
defendants.  We  farther  flnd  the  trial  free 
from  any  prejudicial  error. 

Judgment  affirmed. 

DOYLSl,  P.  Jn  and  BBSSBT,  J.,  concar. 


HENDERSON  v.  STATE.    (No.  A-SSIO.) 

(Criminal  Court  of  Appeala  of  Oklahoma. 
May  7, 1921.) 

(ByUabtu  by  the  Oowrt.) 
I.  Jary  «=>3I (I)— Courts  must  anforoe  rigid 
observaaoe  el  statutes  preaervlai  right  and 
.  purity  of  Jury  trial. 

It  is  the  duty  of  courts  to  enforce  a  rigid 
and  vigilant  observance  of  the  provisions  of 


the  statutes  designed  to  preserve  inviolate  the 
right  of  trial  by  Jury  and  the  purity  of  Jury 

trials. 

2.  Criminal  law  «=>836(7)— Errorfer  Ju^e  t* 
go  Into  Jury  roon,  and  la  absaaoe  of  dafead- 
ant's  oounsel   again  read  Instrnetloaab 

Under  section  6913,  Bevised  Laws  1910, 
providing  that:  "After  the  jury  have  retired 
for  deliberation,  If  there  be  a  disagreement  be- 
tween them  as  to  any  part  of  the  testimony 
or  if  they  desire  to  be  informed  on  a  point  of 
law  arising  in  the  cause,  they  must  require 
the  officer  to  conduct  them  into  court  Upon 
their  being  brought  into  court,  the  informatioB 
required  must  be  given  in  the  presence  of,  or 
after  notice  to  the  county  attorney  and  the  de- 
fendant or  his  counsel,  or  after  they  have  beea 
called"— it  is  reversible  error  for  the  trial  Judge, 
upon  being  called  by  the  Jury,  to  go  to  the  Jury 
room,  and  in  the  absence  of  counsel  and  the 
defendant  to  converse  with  the  Jury  and  again 
read  any  of  the  Instructions  to  them.  Such  in- 
formation-  must  be  given  In  conformity  with 
section  6918,  or  not  at  alL 

3.  ladletmeat  and  laformatloa  «s>IS9(IO), 
191  (8)— Charge  under  one  subdivlsloa  of  stat> 
ate  held  not  a  lesser  degree  of  rape,  nor  !■- 
eluded  la  oriffle  defined  by  aaother. 

The  information  charged  defendant  with 
the  crime  of  rape  as  defined  by  the  second  sob- 
division  of  section  2414,  Bevised  Laws  1910, 
upon  "a  female  over  the  age  of  16  years  and 
under  the  age  of  18,  and  of  previous  chaste 
and  virtuona  character."  The  county  attorney 
elected  to  stand  npon  an  alleged  act  of  aeznal 
intercourse  committed  upon  said  female  when 
she  was  under  the  age  of  16  years,  which  would 
be  rape  as  defined  by  the  first  sabdiviidon  of 
section  2414.  The  trial  court  instmeted  the 
Jury  in  effect  that  tiie  diarge  was  snffident  to 
permit  proof  of  the  crime  defined  by  said  first 
subdivision.  Held,  the  admission  of  sodi  evi- 
dence as  a  basis  for  a  conviction,  and  the  glr- 
ing  of  instructions  to  that  effect  constitated 
reversible  error;  said  sobdivislon  1  defining  no 
lesser  degree  of  the  crime  of  rape  than  said 
subdivision  2,  nor  is  the  crime  as  defined  by 
said  subdivision  1  necessarily  induded  within 
the  crime  defined  by  said  subdivision  2^ 

Appeal  from  District  Court,  Major  Ooan- 
ty ;  James  B.  Cullison,  Judge. 

Bert  Henderson  was  convicted  of  rape,  and 
be  appeals.   Beversed  and  Teaasded. 

McKeever  &  Moore^  of  Ihild,  for  plalatur 
in  error. 

8.  P.  Freeling,  Atty.  Gen,  and  B.  U  Ful- 
ton, Asst  Atty.  Gen.,  for  the  State. 

MAT80N,  3.  This  la  aa  appeal  from  tlie 
district  court  of  Major  county,  wherein  pUln- 
tlft  In  error,  Bert  Henderson,  hereinafter  des- 
ignated defendant,  was  convicted  of  the 
crime  oif  rape,  allied  to  have  been  commit- 
ted In  said  county,  according  to  the  allega- 
timis  of  the  information,  on  or  about  the 
7th  day  of  April,  1918,  on  one  Ooldle  M. 
Kelley,  an  unmarried  female  peraon  und«' 
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the  age  of  18  yean  and  of  the  age  of  18  yean 
past,  tbe  said  Ooldle  M.  Kelley  being  tben 
and  tbere  a  female  penon  of  previous  chaste 
and  Tlrtnons  character,  and  not  the  wife  of 
the  said  Bert  Henderson,  and  sentenced  to 
serve  a  term  of  S  years'  Imprisonment  in 
the  state  penitentiary.  From  the  Jndgmmt 
rendered  against  htm,  an  appeal  was  perfect* 
ed  to  this  conrt,  and  nnmerons  errors  are 
relied  up<Hi  in  the  petition  In  error  as  grounds 
for  reversal  of  the  judgment. 

[1, 2]  The  Attorney  General  has  filed  a  con- 
fession of  error,  which  is  as  follows: 

"Plaintiff  in  error  was  convicted  of  the  crime 
of  rape.  One  of  the  errors  aasigned  is  that  the 
trial  jndge  and  stenographer  were  present  in 
the  jury  room  when  the  jury  were  deliberating 
npon  tiieir  verdict.  On  this  point  we  qnote 
from  the  record  as  follows: 

"  'By  the  Conrt:  I  wHl  admit  that  the  conrt 
and  the  conrt  reporter  was  in  the  jnry  room 
when  the  jorora  in  this  case  were  deliberating 
upon  their  verdict,  if  you  wish. 

•"By  Mr.  M<£eever:  That  will  do  just  as 
well.  That  will  be  satisfactory.  "Let  it  be 
shown  in  the  record.  Let  it  be  admitted  in 
the  record  if  Mr.  Bishop,  the  county  attorney, 
will  agree  to  that  admiasioii.  Ton  state  it  in 
the  record. 

"  'By  the  Conrt:  The  court  here  admits  that 
he  was  called  by  the  jurors  trying  this  case 
to  the  jury  room  on  three  different  occasions. 
They  asked  the  first  time  if  he  remembered  cer- 
tain testimony  that  was  given,  and  the  court 
informed  the  jury  he  had  no  right  to  tell  them 
anything  of  that  kind,  and  refused  to  do  so. 

"  Then  the  court  was  called  the  second  time, 
and  was  informed  that  the  jurors  were  dis- 
agreeing as  to  the  testimony  of  a.  certain  wit- 
ness, and  that  if  the  court  would  assiat  them 
In  telling  them  what  was  said  that  they  could 
get  through. 

"  'I  again  informed  them  that  I  had  no  right 
to  ten  them  what  the  testimony  was.  Bven  it 
I  remembered  it,  and  even  if  I  would  give  it  to 
them,  it  would  be  incompetent,  irrelevant,  and 
immaterial,  and  they  had  no  right  to  take  any- 
thing from  the  court,  and  the  conrt  had  so 
right  to  testify  or  give  his  opinion.  He  was 
called  the  third  time. 

"  The  jurors  wanted  the  court  to  read  an 
instruction  that  was  given,  which,  of  course, 
the  court  holds  he  had  a  right  to  do,  and  the 
law  required  that  he  do.  I  read  the  instruction 
very  carefully,  and  called  attention  to  the  fact 
that  the  attorney  made  the  statement  to  the 
jury:  "I  have  read  the  instructions  so  much 
that  I  almost  know  them  by  heart"  It  was 
the  old  instmction  wherein  the  court  instructs 
the  jury  that  they  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  of  the  facts,  and 
of  the  weight  of  the  evidence.  I  read  it  very 
carefully  without  comment  of  any  importance, 
and  told  them  it  was  an  old  instruction  that 
had  been  handed  down  for  generations,  and  be- 
fore the  court  was  bom,  and  I  considered  it 
good  and  plain,  and  that  I  could  add  nothing 
more  to  it  He  also  requested  that  he  be  per- 
mitted to  withdraw  from  the  jury.  I  told  him 
I  could  not  permit  him  to  do  that.  He  made 
the  remark  to  another:  "I  don't  agree  with 
these  gentlemen  in  everything."    I  said:  "Don't 
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tell  me  what  yon  agree  to,  wit.  That  is  yonr 
buaineas."  Every  juror  wUl. swear  to  that 
That  was  the  sum  and  substance  of  it  I  don't 
think  that  the  conrt  reporter  said  a  word. 
(Thereupon  the  conrt  addressed  the  court  re- 
porter.) 

"  'Did  you  read  any  evidence  to  the  jnry 
while  in  the  jury  room,  Mr.  Reporter? 

-"  'By  the  Keporter:  Yes;  I  read  some  evi- 
dence to  the  jurors  while  they  were  in  the  jury 
room. 

"  'By  the  Court:  Well,  he  can  make  a  state- 
ment as  to  that. 

"  'By  Mr.  McKeever:  It  is  further  admitted 
by  the  state  that  the  conrt  reporter,  A.  B.  Hu- 
gos, was  also  taken  to  the  jury  room  during 
the  deliberations  of  the  jury  in  this  case,  and 
certain  portions  of  the  evidence  was  called  for 
and  read  to  the  jury  by  the  court  reporter,  and 
that  during  the  times  that  the  judge  of  the 
court  was  in  the  jury  room,  upon  the  three  oc- 
casions mentioned,  neither  the  defendant,  Bert 
Henderson,  nor  his  counsel,  were  present  in 
the  jury  room,  and  that  auch  proceedings  were 
had  in  the  absence  of  the  said  defendant,  and 
outside  of  the  court  room,  but  in  the  jury  room. 

"  'It  is  further  admitted  that  the  facts  stat- 
ed by  the  judge  of  the  court,  in  this  record,  are 
facts  as  tbey  occurred.' 

"Section  S913,  Revised  Iiaws  of  Oklahoma 
1910,  provides  how  the  court  may  communicate 
with  the  jnry,  and  the  same  is  as  foUows: 
'After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  aa  to 
any  part  of  the  testimony  or  if  they  desire  to 
be  informed  on  a  point  of  law  arising  in  the 
cause,  they  must  require  the  officer  to  conduct 
them  into  court  Upon  their  heing  brought  into 
conrt  the  information  required  must  be  given 
in  the  presence  of,  or  after  notice  to  the  county 
attorney  and  the  defendant  or  his  counsel,  or 
after  they  have  been  called.' 

'This  court,  in  the  ease  of  Watson  v.  State,  7 
Okl.  Cr.  608,  124  Pac.  S29,  and  also  in  Ridley 
V.  State,  K  Okl.  Cr.  622,  116  Pac.  628,  has 
held  that  it  is  reversible  error  for  the  trial 
judge  to  converse  with  the  jury  in  the  jury 
room  whUe  they  are  considering  their  verdict 

"We  believe  that  the  facts  in  this  case  are 
as  strong,  or  stronger,  than  the  facts  in  the 
cases  above  dted.  In  addition  we  are  indined 
to  think  that  it  should  be  the  policy  of  the  law 
that  one  convicted  of  crime  should  not  be  re- 
quired to  prove  that  the  presence  of  the  trial 
judge  in  the  jury  room  did  not  prejudice  his 
rights.  It  being  a  violation  of  the  law  for  the 
judge  to  be  present  with  the  jury  while  they 
are  considering  their  verdict  in  the  interest  of 
justice,  it  is  only  proper  to  hold  that  such  act 
constitutes  prejudicial  error,  and  we  are  in- 
clined to  think  that  for  the  error  pointed  out 
the  judgment  of  the  trial  conrt  should  be  re- 
versed." 


The  record  sopports  the  allegations  of  the 
Attorney  General's  confession.  This  court 
is  of  the  opinion  that  the  confession  of  error 
is  well  founded  In  law,  and  that  the  same 
should  be  sustained,  and  that  the  judgment 
of  conviction  should  be  reversed  for  the  rea- 
sons given'  by  the  Attorney  General. 

[3]  However,  another  questfam  is  lardTed 
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In  this  appeal  whldb  Is  not  discnssed  in  the 
Attorney  General's  ccmfesslon  of  error,  but 
is  ably  presented  In  the  brief  filed  in  behalf 
of  defendant,  and  was  also  urged  In  the 
oral  argument  of  the  cause.  It  is  this:  The 
Information  charged  defendant  with  the 
crime  of  rape,  committed  upon  a  female 
under  the  age  of  18  and  over  the  age  of  16 
and  of  previous  chaste  and  virtuous  charac- 
ter, alleged  to  have  been  committed  on  or 
about  the  7th  day  of  April,  191&  At  the 
trial,  the  county  attorney  dected  to  stand  up- 
on an  act  of  sexual  Intercourse  alleged  to 
have  been  committed  in  the  month  of  July, 
1016,  when  the  prosecuting  witness  was  un- 
der the  age  of  16  years,  and  the  evidence  so 
disclosed. 

Counsel  for  defendant  objected  to  the 
county  attorney  electing  to  rely  upon  an  act 
of  intercourse  prior  to  the  date  the  prosecu- 
trix became  16  years  of  age,  wliich  objection 
was  overruled  by  the  trial  court,  and  an  ex- 
ception taken  to  the  ruling.  In  addition  the 
trial  court  Instructed  that  the  jury  was  au- 
thorized, under  the  allegations  of  the  infor- 
mation, to  find  defendant  guilty  upon  proof 
beyond  a  reasonable  doubt  of  his  guilt  of 
an  act  of  sexual  intercourse  with  the  prosecu- 
trix committed  prior  to  her  arrival  at  the 
age  of  16  years,  and  after  she  was  14  years 
of  age. 

The  particular  statates  involved  are  a> 
follows : 

Section  2414,  Bevlsed  Laws  1910,  in  part 
defines  rape  as  follows: 

"Rape  is  an  act  of  sexual  intercourse  accom- 
plished with  a  female,  not  the  wife  of  the  per- 
petrator, under  either  of  the  following  circum- 
stances: 

"First.  Where  the  female  is  under  the  age  of 
sixteen  years. 

"Second.  Where  the  female  is  over  the  age  of 
sixteen  years  and  under  the  age  of  eighteen, 
and  of  previous  chaste  and  virtuous  character." 

Sections  5922  and  6923,  Revised  Laws  1910, 
in  substance,  provide  that  defendant  may  be 
convicted  of  the  offense  charged,  or  of  any 
lesser  degree  thereof,  or  of  ^ny  offense  neces- 
sarily Included  within  the  charge. 

It  follows,  therefore,  that  if  an  informa- 
tion alleged  the  crime  of  rape  as  defined  in 
the  second  subdivision,  supra,  and  the  same 
is  a  higher  degree  of  that  crime  than  that 
defined  by  the  first  subdivision,  or  if  the 
crime  defined  by  the  second  subdivision  neces- 
sarily includes  that  dettnedi  by  the  first, 
there  was  no  error  committed  by  the  trial 
court  in  admitting  the  evidence  complained 
of,  nor  in  giving  the  instructions  objected  to. 

The  second  subdivision  of  section  2414, 
supra,  defines  rape  in  the  second  degree ;  the 
first  subdivision  does  not  define  any  lesser 
degree  of  rape.  See  section  2417,  Revised 
Laws  1910. 

It  is  evident,  therefore,  that  a  conviction 
upon  proof  o£  guilt  of  the  crime  as  defined  by 


the  first  subdivision,  under  an  information 
alleging  the  crime  as  defined  by  the  second 
subdivision,  cannot  be  sustained  on  the 
ground  that  the  first  subdivisiou  is  a  lessor 
degree  of  the  crime  of  rape  than  the  second. 

Neither  do  we  think  that  the  crime  of  rape 
as  defined  by  tlie  seccMad  siftHlivision  neces- 
sarily includes  within  its  scope  the  crime 
as  defined  by  the  first  subdivision.  One 
necessary  allegation  of  the  crime  as  defined 
by  the  second  subdivision  is  tliat  the  female 
must  be  over  the  age  of  16  years  and  under 
the  age  of  18.  Marshall  v.  Terr.,  2  Dkl.  Cr. 
136,  101  Pac.  139.  One  necessary  allegation 
of  the  crime  as  defined  by  the  first  subdivi- 
sion is  that  the  female  must  be  under  the 
age  of  16  years.  It  is  ai^mrent  that  these 
allegations  are  wholly  inconsistent  one  with 
the  other,  and  an  allegatlMi  that  a  female 
is  over  16  years  of  age  does  not  include  with- 
in its  scope,  or  permit  proof,  that  the  female 
was  under  16  years  of  age.  In  either  in- 
stance, the  age  of  the  female  is  a  material 
ingredient  of  the  offense,  and  must  be  alleged 
and  proved,  and  to  that  extent  time  is  a 
material  dement  of  the  offense,  in  that  the 
proof  must  discioee  that  the  (^ense  was 
confmltted  at  a  time  the  prosecutrix  was 
within  the  ages  designated  in  the  req>ective 
subdivisions. 

Under  section  5739,  Revised  Laws  1910, 
the  information  must  be  direct  and  certain: 
(1)  As  to  the  imrty  charged;  (2)  as  to  the 
offense  charged ;  and  (3)  as  to  the  particular 
circumstances  of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete 


The  information  was  direct  and  certain, 
and  charged  the  offense  under  the  second  sub- 
division of  section  2414,  supra.  The  convic- 
tion is  based  upon  an  election  and  evidence  of 
a  particular  act  and  instructions  given  \mier 
subdivision  1  of  section  2414,  supra.  We 
think  the  admission  of  this  evidence  tinder 
such  circumstances  and  the  giving  of  the  in- 
structions complained  of  was  clearly  erro- 
neous, and  constituted  a  fatal  variance  be- 
tween the  allegations  of  the  information  and 
the  proof  adduced,  the  defendant  having  been 
misled  to  believe,  under  the  allegations  of  the 
Information,  that  he  was  charged  with  the 
crime  of  rape  upon  a  female  over  the  age  of 
16  years  and  under  18  years,  and  of  previous 
chaste  and  virtuous  character,  while  he  was 
tried  and  convicted  for  an  act  alleged  to  have 
been  committed  upon  said  female  at  a  time 
when  she  was  under  said  age  of  16  years, 
where  the  question  of  the  prosecutrix's  previ- 
ous chaste  and  virtuoua  character  was  not 
involved.  The  information,  therefore,  did  not 
con^ply  with  the  requirements  of  the  statute 
as  to  being  direct  and  certain  as  to  the  par- 
ticular crime  charged  and  the  circumstances 
thereof,  if  it  was  Intended  to  charge  the 
offense  under  the  first  subdivision  of  section 
2414,  supra.    On  the  other  band,  the  informa- 
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tlcHi  having  directly  and  certainly  charged 
the  offense  as  defined  by  the  second  snbdlTi- 
sion  of  section  2414,  It  was  dearly  prejudicial 
to  the  defendant  to  permit  the  state  to  rely 
upon  and  introdnce  proof  of  guUt  of  the  of- 
fense as  defined  by  the  first  sabdlvlslaa  there- 
of. 

For  reasons  stated,  the  Judgment  ia  revers- 
ed, and  the  canse  remanded,  for  farther  pro- 
ceedings not  Inconsistent  with  this  opinion. 

VOYUa,  p.  J„  and  BBSSBY,  J.,  concur. 


(33  Idaho, 
ADAMS 


677) 

V.  CALDWELL 


VATOR  CO. 
(Supreme  Court  of  Idaho. 


MILLING 
(No.  3302.) 


&  ELE- 


April  18,  1921.) 


1.  Chattel  mortgages  ^=3 1 50  (3)— Mortgage  en 
growing  crops  duly  recorded  valid  against  pnr- 
ohaser  from  mortgagor  after  severanoe. 

A  mortgage  on  a  growing  crop  duly  record- 
ed is  valid  as  against  one  who  purchases  the 
crop  from  the  mortgagor  after  severance. 

2.  Chattel  mortgages  ^=3229(1)— Pnroiiaser  of 
mortgaged  crop  without  mortgagee's  consent 
llaMa  In  eoavarsion  for  reasonable  valne  of 
erop  up  to  nnpald  amonnt  of  mortgage. 

One  who  purchases  such  a  crop-  from  the 
mortgagor  without  the  consent  of  the  mortgagee 
is  liable  to  the  mortgagee  in  conversion  for  the 
reasonable  value  of  the  crop  so  purchased,  up 
to  the  amount  due  and  unpaid  on  the  mortgage. 

Appeal  from  District  Court,  Washington 
County;   Ed.  L.  Bryan,  Judge. 

Action  by  EHvin  Adams  against  the  CalA- 
well  Milling  &  Elevator  Company,  doing  busi- 
ness under  the  firm  name  of  the  Weiser  Mill- 
ing &  Elevator  Company,  for  conversion. 
Judgment  for  plalntUF,  and  defendant  ap- 
peals.   Affirmed. 

Scatterday  &  Van  Dnyn  and  Stone  Se  Jack- 
son, all  of  Caldwell,  for  appellant 
ESd.  B.  Coulter,  of  Weiser,  for  respondent. 

McCarthy,  J.  one  Bdd  executed  a  chat- 
tel mortgage  cm  November  10,  1913,  to  re- 
spondent, securing  an  indebtedness  of  $400 
due  November  10, 1914,  with  7  per  cent,  inter- 
est, and  covering  a  crop  of  grain  to  be  grown 
on  certain  land,  the  mortgagor  to  retain  pos- 
session until  maturity  of  the  indebtedness. 
After  threshing  the  grain,  and  before  the  ma- 
turity of  the  note  and  mortg^age,  Reld  hauled 
part  away  and  sold'  it  to  appellant.  It  was 
of  the  reasonable  value  of  $343.84.  In  No- 
vember, 1914,  the  debt  having  matured,  and 
being  unpaid,  respondent  foreclosed  the  chat- 
tel mortgage  by  notice  and  sale,  and  sold 
other  property  covered  by  it  After  paying 
the  expenses  of  foreclosure  $15.15  was  cred- 
ited on  the  debt  secured  by  the  mortgage. 


leaving  a  balance  of  $412.86.  On  learning 
that  api)ellant  had  bought  the  grain,  respwid- 
ent  demanded  that  it  be  returned  to  him  or 
that  he  be  paid  its  value,  and  appellant  re- 
fused. Respondent  -brought  action  for  ccm- 
version,  and  recovered  the  reasonable  valne 
of  the  grain  with  7  per  cent  interest  from 
the  time  of  the  alleged  conversion. 

Appellant  contends:  First,  that  the  rec- 
ord of  the  mortgage  gave  no  constructive 
notice  to  appellant  of  respondent's  lien  on  the 
wheat  after  it  was  severed  and  removed  from 
the  premises;  second,  that  respondsit  lost 
his  lien  because,  upon  being  informed  that 
Reid  was  removing  the  grain,  he  did  not 
prevent  it ;  third,  that  an  attorney  fee  should 
not  have  been  allowed  on  the  foreclosure  by 
notice  and  sale. 

[1,  2]  Chattel  mortgages  may  be  made  upon 
growing  crops  and  upon  crops  to  be  sown 
and  grown  in  the  future.  When  duly  record- 
ed, such  a  mortgage  is  notice  to  all  persons 
claiming  to  have  acquired  rights  in  or  to 
the  mortgaged  crop  througch  or  under  the 
mortgagor,  subsequent  to  the  recording  of 
the  mortgage.  C.  S.  {  6373 ;  Shields  v.  Rud- 
dy, S  Idaho,  148,  at  154,  28  Pac.  405;  Pierce 
V.  Lengdon,  3  Idaho,  141,  28  Pac.  401;  Mo- 
Connell  v.  Langdon,  3  Idaho,  157,  28  Pac.  403. 
The  lien  follows  the  grain  after  severance 
and  removal,  and  la  valid  against  a  purchaser 
from  the  mortgagor.  Jones  on  Chattel  Mort- 
gages (5th  Ed.)  {  69;  Endreson  v.  Larson, 
101  Minn.  417.  112  N.  W.  628,  118  Am.  St 
Rep.  631;  Keel  v.  Levy,  19  Or.  450,  24  Pac. 
253;  Phillip  Best  Co.  v.  Plllsbury,  eta,  CJo., 
5  Dak.  62,  37  N.  W.  763;  Smith  v.  Taber, 
(N.  X.)  46  Hun,  313.  The  Montana  case  of 
Brande  v.  Babcock  Co.,  35  Mont  256,  88  ^ac. 
949,  119  Am.  St  Rep.  858,  is  not  in  point, 
because  the  Montana  statute,  unlike  ours, 
provides  that  the  lien  of  a  mortgage  on  a 
growing  crop  continues  after  severance  only 
so  long  as  the  same  remains  on  the  land  of 
the  mortgagor.  We  approve  the  majority 
view  above  set  out  rather  than  the  minority 
view  expressed  in  GUlilan  v.  Kendall  et  al., 
26  Neb.  82,  42  N.  W.  281,  .18  Am.  St  Rep. 
766. 

There  is  no  evidence  that  the  respondent 
consented  to  the  sale  so  as  to  bring  the  case 
within  the  doctrine  of  Enollln  v.  Jones,  7 
Idaho,  466,  63  Pac.  638.  The  evidence  shows 
that  whUe  away  on  a  threshing  trip  he  was 
Informed  that  Reid  was  hauling  grain  to 
town;  that  shortly  thereafter  he  went  to 
(Taldwell  and  made  inquiries  of  the  Appel- 
lant's  manager.  It  is  not  proved  that  he 
expressly  consented  to  the  sale,  and  an  in- 
ference that  he  impliedly  consented  is  not 
Justified  by  the  evidence.  On  the  contrary, 
the  evidence  sustains  the  court's  finding  that 
the  sale  was  without  his  consent 

The  appellant  alleges  that  the  sale 
brought  the  sum  of  $71.30  over  the  amount 
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of  the  principal,  Interest,  and  costs  of  fore- 
clofinre,  and  that  thin  amount  should  bave 
been  credited,  Instead  of  $15.1S.  Appellant 
also  alleges  that  $40  was  allowiM  as  a  rea- 
sonable attorney  fee  on*  the  sale,  and  con- 
tends that  an  attorney  fee  cannot  be  allowed 
on  foreclosure  by  notice  and  sale  unless  a 
fixed  amount  Is  stipulated  In  the  note  and 
mortgage.  We  do  not  pass  upon  this  ques- 
tion because,  In  rlew  of  the  facts,  it  la  un- 
necessary to  do  so.  13ie  amount  due  for 
principal  and  Interest  at  the  date  of  the 
sale  was  a  little  more  than  $428.  If  the  ap- 
pellant's contention  that  $71.30  should  have 
been  credited  Is  correct,  even  th»i  the  amount' 
of  the  deficiency  would  be  greater  than  the 
value  of  the  grain,  whidi  was  the  basis  of  the 
Judgmtent  against  this  appellant    It  is  thus 


The  judgment  is  affirmed,  with  costs  to 
respondent 

RIOB,  O.  X,  and  BUDOB,  DUNN,  and 
LBB;  JJ,,  ooncnr. 


(83  Idabo,  6S1) 
H08KIN8  V.   MICHENER.     (No.   3280.) 

(Supreme  Court  of  Idaho.     AprU  18,  1921.) 

1.  Contracts  «s»24— Offer  mnst  be  accepted  u 
made. 

In  order  to  constitute  a  contract,  it  is  nec- 
essary that  the  offer  shall  be  accepted  as  made. 

2.  Contracts  «=»23-^Acoeptance,  adding  provi- 
sions not  assented  to,  constitutes  rejection  of 
offer. 

If  a  pretended  acceptance  adds  any  provi- 
sion to  which  the  offeror  did  not  assent,  the 
consequence  is  that  the  offer  is  rejected,  and  no 
contract  is  formed. 

Appeal  from  District  Ck>urt,  Uncoln  CSoun- 
ty:  Wm.  A.  Babcock,  Judge. 

Action  by  Jay  L.  Hoskins  against  Ben- 
jamin D.  Michener,  for  specific  performance. 
Judgment  for  defendant,  and  pjaintifl  ap- 
peals.   Affirmed. 

£7.  D.  Reynolds,  of  Jerome,  for  appellant 

Bothwell  &  Chapman,  of  Twin  Falls,  and 

Henry  M.  Hall,  of  Jerome,  for  respondent 

McCarthy,  J.  Between  May  1  and  May 
13,  1916,  respondent  wrote  Helss  8c  Hard- 
wick,  real  estate  dealers  of  Jerome,  Idaho: 

"I  am  planning  to  go  to  my  land  south  of 
Jerome  late  this  summer  and  put  it  in  fall  crop. 
If  yon  can  sell  it  before  I  get  there,  well  and 
good.  I  will  let  it  go  at  $65  an  acre  as  it  stands. 
My  equity  in  cash." 

Helss  &  Hardwlck  showed  the  land  in 
question  to  appellant,  first  telling  him  that 
the  price  was  $64  per  acre.    Later,  on  con- 


sulting respondent's  letter,  they  notifled  ap- 
pellant that  the  price  asked  was  $65  per 
acre.  On  May  18  a  written  Instrument  was 
signed  by  Helss  ft  Hardwlck  and  appellant 
by  which  the  latter  agreed  to  purchase  the 
land  for  $6S  per  acre,  $100  down  and  the 
balance  of  the  amount  of  respondent's  equi- 
ty within  a  reasonable  time,  it  being  agreed 
that  any  time  within  60  days  was  a  reason- 
able time.  Helss  8e  Hardwlck  wired  re- 
spondent that  they  had  sold  his  land,  and, 
on  May  16,  wrote  him  that  he  was  to  get 
$1,341  cash  for  his  equity,  which  would 
amount  to  less  than  $66  p«:  acre.  Respond- 
ent wired  back:  "Ton  disregarded  agree- 
ment. My  land  is  off  the  market"  On  May 
26  Helss  &  Hardwlck  wrote  respcmdent  that 
they  had  sold  the  land  for  $65  per  acre,  his 


clear  that  the  appellant  was  not  prejudiced.^  equity  to  be  paid  in  cash,  and  Inclosed  deed 


for  him  to  execute.  Respondent  refused  to 
execute  the  deed,  adhering  to  his  position 
that  his  offer  had  been  withdrawn.  Appel- 
lant had  paid  $100  to  Helss  &  Hardwlck  on 
their  executing  the  agreement,  and,  without 
respondent's  knowledge,  had  In  the  mean- 
time g^ne  upon  the  land  and  made  certafai 
Improvements.  Appellant  brought  this  ac- 
tion for  specific  performance.  The  court 
found  that  the  offer  of  sale  made  by  resp<Hid- 
ent  had  not  been  accepted  tqr  appellant,  and 
entered  judgment  for  respmident 

[1,2]  Appellant's  principal  contenti<m  is 
that  the  written  agreement  between  himself 
and  Helss  &  Hardwlck  ot  May  13  was  a  suf- 
ficient acceptance  in  writing  of  the  written 
offer  made  by  respondent  through  his  agent, 
Helss  8c  Hardwlck,  and  that  the  finding  of 
the  court  to  the  contrary  is  not  supported  by 
the  evidence. 

"In  order  to  make  a  bargain  it  ts  neeessaiy 
that  the  acceptor  shall  give  in  return  for  ths 
offeror's  promise  exactly  the  consideration 
which  the  offeror  requests.  If  an  act  is  re- 
quested, that  very  act,  and  no  other,  must  be 
given.  If  a  promise  is  requested,  that  promise 
must  be  made  absolutely  and  unqualifiedly. 
This  does  not  mean  necessarily  that  the  pre- 
cise words  of  the  requested  promise  must  be 
repeated,  but  by  a  positive  and  unqualified  as- 
sent to  .the  proposal  the  acceptor  must  in  ef- 
fect agree  to  make  precisely  the  promise  re- 
quested; and  if  any  provision  ia  made  to  which 
the  offeror  did  not  assent  the  consequence  is 
not  merely  that  this  provision  Is  not  binding, 
and  that  no  contract  is  formed,  but  that  the 
offer  is  rejected."  1  Williston  on  Contracts,  I 
76,  p.  128. 

"A  conditional  acceptance  is  in  effect  a  state- 
ment that  the  offeree  is  willing  to  enter  into  a 
bargain  differing  in  some  respects  from  that 
proposed  in  the  original  offer.  The  conditional 
acceptance  is,  therefore,  itself  a  counter  offer 
and  rejects  the  original  offer,  so  that  thereafter 
even  an  unqualified  acceptance  of  that  offer  will 
not  form  a  contract"    Id.  I  77,  p.  134. 

'A  reply  altering  in  any  way.  tiie  method  of 
payment  or  performance  *  *  *  will  invali- 
date an  acceptance."    Id.  i  77,  p.  136. 
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TbB  text  Is  aoBtalned  bj  many  cases  dted. 
If  It  be  conceded  that  i-eepondent's  letter 
to  Heiss  &  Hardwlck  was  a  valid  offer  In 
writing  to  sell  tbe  land,  the  agreement  be- 
tween appellant  and  Helss  &  Hardwick  did 
not  constitute  an  acceptance.  The  offer  was 
to  sell  the  land  on  condition  the  amoont  of 
respondent's  equity  was  paid  in  cash.  The 
agreement  between  Heiss  &  Hardwick  and 
appellant  provided  that  the  balance  of  re- 
spondent's equity,  over  and  above  the  $100 
paid  in  cash,  should  be  paid  within  a  rea- 
sonable time,  and  that  any  time  within  60 
days  was  reasonable.  This  would-  not  be 
paying  the  amount  of  the  equity .  in  cash. 
1  Words  and  Phrases,  997,  998.  Therefore 
there  was  not  a  valid  acceptance  of  respond- 
ent's offer,  but  rather  a  counter  offer,  which 
constituted  a  rejection.  The  respondent  was 
within  his  rights  in  withdrawing  his  land. 

In  still  another  resi)ect  it  appears  that 
there  was  no  valid  acceptance.  While  ap- 
pellant testlflee  tliat  he  did  not  direct  Helss 
&  Hardwick  to  write  the  letter  of  May  15 
by  which  respondent  was  led  to  believe  that 
the  offer  was  for  less  than  $65  per  acre,  the 
inference  is  justified  that  he  knew  it  was 
written,  and  that  they  were  acting  for  him 
rather  than  for  reiQwndent  in  this  respect 
nieir  act  in  writing  this  letter  and  with- 
holding from  respondent  the  fact  that  appel- 
lant had  agreed  with  them  in  writing  to  pay 
166  an  acre  can  fairly  be  considered  a  coun- 
ter offer  on  the  part,  of  appellant,  which  re- 
spondent refused  to  accept  Conceding  as 
a  general  rule  that  an  acceptance  communi- 
cated to  an  agent  who  is  acting  in  good 
faith  for  the  original  principal  is  valid,  that 
rule  should  not  be  applied  under  the  facts  of 
this  case. 

Appellant's  act  in  entering  upon  the  land 
and  making  improvements  without  respond- 
ent's consent,  and  in  the  absence  of  a  valid 
contract  of  purchase,  did  not  give  htm  a 
right  to  specific  performance. 

As  the  views  expressed  above  are ''decisive 
of  the  case,  it  is  unnecessary  to  discuss  other 
matters  mentioned  in  the  briefs.  The  Judg- 
ment is  affirmed,  with  costs  to  respondent 

BICB,  C.  J.,  and  BCDQB,  DDNM,  and 
LBB,  JJ.,  concnr. 


(58  VUh,  105) 

GLEDHILL  et  al.  v.  MALOUF.    (No.  3602.) 

(Supreme  Conrt  of  Utah.    April  20,  1921.) 

I.  Trial  4=9396(1)— Findings  must  be  rospon- 
•Ivo  to  iMne  created  by  pleadings. 

Oenerally  findings  must  be   responsive  to 
and  within  the  isanes  created  by  the  pleadings.  > 


>Prlee  v.  Uoyd.  81  Utah,  86.  88  Pac.  TST.  8  U 
S.  A.  (N.  8.)  870:  Florenca  Utg.  Co.  T.  Paclfio  Bz- 
prMS  Oo„  U  Utah,  846.  103  Pac.  966;  Kimball  v. 
Ulnlns  C!o.,  88  ITtali,  78.  UO  Pac.  872. 
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2.  Trial  «=»396(3)— Finding   as   to   terms 
oontract  held  responsive  to  issues. 

Where  both  plaintiffs  and  defendant  plead- 
ed that  an  oral  contract  for  the  purchase  and 
sale  «f  land  had  been  entered  into,  but  mate- 
rially differed  as  to  the  terms  and  conditions 
of  the  contract,  and  where  both  prayed  for 
eqnitable  relief,  court's  finding  that  a  contract 
different  from  that  pleaded  by  either  plaintiffs 
or  defendant  was  entered  into  Jteld  not  objec- 
tionable as  against  contention  that  it  was  not 
responsive  to  the  issues  since  in  such  case  the 
court  was  called  upon  to  determine  the  legal 
status  of  the  parties  onder  the  contract 

3.  Joint  tenancy  ^=33— Parohasers  ol  appllOa- 
tlon  to  purchase  land  from  the  state  bold  to 
become  Joint  owners. 

Where  plaintiffs  and  defendant  agreed  to 
parchase  an  application  to  purchase  from  the 
state  a  certain  number  of  acr^s  and  to  divide 
the  land  in  a  specified  manner,  and  where  plain- 
tiffs advanced  to  defendant  a  certain  sum  of 
money  to  make  such  parchase,  they  became 
after  purchase  thereof,  Joint  owners  regardless 
of  whether  in  entering  into  the  agreement  they 
contemplated  acquiring  a  Joint  ownership  in 
the  lands. 

4.  Speclflo  performanoo  «=>64— Defendant  who 
purchased  land  to  be  divided  between  plahi- 
tlffs  and  defendant  under  agreement  requir- 
ing plaintiffs  to  pay  for  their  share  held  on> 
titled  to  specific  performance. 

Where  plaintiffs  and  defendant  agreed  to 
purchase  land  from  the  state  and  to  divide  the 
land  in  a  specified  manner,  and  where  plaintiffs 
advanced  only  a  portion  of  the  amount  neces- 
sary to  purchase  their  share  of  the  land,  the  de- 
fendant, on  purchase  of  the  land,  was  entitled 
to  a  decree  requiring  plaintiffs  to  specifically 
perform  their  part  of  the  contract  by  payment 
of  their  pro  rata  share  ot  the  pnrcliase  ptloo. 

Appeal  from  District  Ooort  Sevier  Cionn- 
ty;   J.  D.  Call,  Judge. 

Suit  by  Thomas  Oledhill  and  others 
against  William  Malonf.  Decree  for  defend- 
ant, and  plaintiffs  appeal.  Affirmed,  with  di- 
rections. 

N.  J.  Bates,  of  Blchfleld,  for  appellants. 
Bean  &  Hunt,  of  Blchfleld,  for  respondent 

COBFMAN,  0.  J.  Plaintiffs  brought  this 
action  against  the  defendant  to  recover  mon- 
ey advanced  by  them  under  an  oral  agree- 
ment for  the  sale  of  certain  land  and  water 
rights  situated  in  Sevier  county,  Utah. 

In  substance,  the  complaint  alleges:  That 
on  or  about  April  28,- 1919,  plaintiffs  entered 
into  a  parol  agreement  with  the  defendant 
whereby  the  defendant  contracted  to  sell  at 
$20  per  acre  to  the  pl^tiffs  a  tract  of  land 
consisting  of  280  acres  in  section  16,  town- 
ship 18  south,  range  6  west  S.  L.  M.,  the 
exact  description  of  which  was  to  be  mutual- 
ly agreed  upon  and  determined  between  the 
parties  10  days  thereafter ;  also,  that  the  de- 
fendant further  agreed  that  he  would  secure 
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from  the  Sevier  River  Land  &  Water  Ckrni- 
pany  a  water  right  for  said  tract  of  land 
consisting  of  one  acre-foot  of  water  annnally 
for  each  acre  at  ?35  per  acre,  npon  terms 
stated,  all  of  which  defendant  was  to  do 
within  10  days  from  AprU  28,  1919,  including 
a  conveyance  of  said  land  and  water  to  plain- 
tiffs by  good  and  sufficient  deeds  and  instru- 
ments of  transfer;  that  In  consideration  of 
said  agreement  plaintiffs,  at  said  time,  paid 
to  defendant  as  part  payment  on  said  lands 
$2,148;  that  the  defendant  thereafter  failed 
and  refused  to  convey  said  land  and  deliver 
a  transfer  of  said  water  right  therefor,  and 
that  by  reason  of  defendant's  default  in  that 
behalf  the  plaintiffs  have  rescinded  said  con- 
tract and  demanded  the  return  of  said  part 
payment,  with  which  demand  defendant  has, 
ever  since  said  rescission  of  contract,  failed 
and  refused  to  comply,  to  plaintiffs'  damage 
in  the  sum  of  $2,143,  for  which  sum  they 
pray  Judgment,  together  with  legal  interest 
thereon  from  April  28,  1919.  Plaintiffs  also 
pray  for  equitable  relief. 

The  defendant  answered  with  a  general 
denial  of  the  allegations  of  the  complaint, 
except  as  specifically  admitted,  and  also,  for 
a  further  defense,  and  by  way  of  a  counter- 
claim, alleged:  That  on  or  about  April  24, 
1919,  defendant  was  the  owner  of  an  option 
to  purchase,  subject  to  the  right  of  the  state 
of  Utah,  under  a  contract  of  sale  by  the 
State  Board  of  Land  Oommissioners,  560 
acres  of  land  in  section  16,  township  18 
south,  range  5  west,  S.  L.  M. ;  that  on  or 
about  said  date  defendant  entered  Into  an 
oral  agreement  with  the  plaintiffs  whereby 
the  defendant  agreed  to  sell  and  plaintiffs 
agreed  to  buy  the  relinquishment  of  said 
lands  upon  terms  stated ;  that  in  pursuance 
of  said  agreement  plaintiffs,  on  or  about 
April  28,  1919,  paid  to  defendant  $2,144  with 
which  to  close  said  option  upon  said  lands, 
and  that,  relying  upon  said  agreement,  de- 
fendant closed  said  option,  using  said  $2,144 
so  paid  and  advanced  by  plaintiffs  therefor; 
that  on  or  about  May  4,  1919,  said  oral  con- 
tract was,  by  mutual  consent  of  the  parties 
thereto,  altered  and  changed  so  that  plain- 
tiffs were  to  pay  for  said  relinquishment  $11,- 
200,  payable  in  installments  and  upon  terms 
stated ;  that  the  defendant  has  ever  since 
been,  and  is  now,  ready  and  wUIing  to  per- 
form said  agreement  on  his  part,  but  that 
the  plaintiffs  have  faUed  and  refused  to  make 
any  further  payments  as  nrutually  agreed 
upon,  and  on  or  about  May  4,  1919,  refused 
in  writing  to  further  carry  out  or  perform 
the  contract  they  had  thus  entered  Into  with 
the  defendant.  Further  answering,  and  for 
counterclaim,  the  defendant  alleges:  That 
on  or  about  May  10, 1919,  plaintiffs  employed 
defendant  to  purchase  for  them  upon  terms 
stated  certain  water  rights  for  the  irrigation 
of  said  lands  and  to  pay  to  the  defendant 
for  his  services  in  that  behalf  $2.50  per  acre ; 
that  pursuant  to  said  employment  defendant 


procured  the  water  for  the  lands,  but  tiie 
plaintiffs  have  failed  and  refused  to  accept 
said  water  rights  or  to  pay  the  defendant  for 
said  services.  Defendant  prays  judgmmt 
against  the  plaintiffs,  that  they  be  required 
to  spedflcally  perform  their  contract  set 
out  in  his  first  counterclaim,  cmd  that  he 
have  judgment  against  them  in  the  sum  of 
$1,400  for  services  rendered,  as  In  his  second 
counterclaim  set  forOi;  also  for  equitable 
relief. 

Plaintlffis  filed  a  reply  to  the  answer  Aeaj- 
Ing  the  allegations  thereof  except  in  so  fjir 
as  the  f^cts  are  pleaded  in  their  complaint. 

On  the  pleadings  thus  formed  a  trial  was 
had  before  the  district  court,  sitting  without 
a  jury.  The  record  is  voluminous.  Mu(^  of 
the  evidence  is  in  conflict  After  reading  the 
entire  transcript  we  are  convinced  that,  for 
the  purposes  of  this  opinion,  an  attempt  on 
our  part  to  even  briefly  state  the  evidence  of 
the  contending  parties  in  support  of  their 
respective  pleadings  would  be  unavailing. 
This  much  may  be  said,  however:  The  par- 
ties entered  into  a  transaction  vflttx  respect 
to  the  acquirement  of  title  to  certain  state 
lands,  and  in  anticipation  that  water  rl£^ts 
could  be  secured  therefor.  In  furtherance  of 
their  mutual  plans  and  Intentions,  plaintiffs 
advanced  to  the  defendant  the  money  sued 
for  in  this  action  for  the  purpose  of  securing 
the  land.  Thereafter  defendant  proceeded  In 
good  faith  to  transact  the  business  leading  up 
to  the  acquirement  of  both  lands  and  water 
rights.  The  lands  were  first  acquired  by  the 
defendant  as  mutually  planned  for  by  the 
parties,  the  defendant  using  the  money  there- 
tofore advanced  by  plaintiffs  for  that  pur- 
pose. The  water  was  not  acquired,  and  could 
not  be  had  for  the  price  anticipated  by  the 
parties.  Then  misunderstandings  and  dis- 
sensions arose,  and  the  plaintiffs  commenced 
this  action.  Both  the  plaintiffs  and  the  de- 
fendant seek  equitable  relief.  We  are  con- 
vinced, after  carefully  reading  the  record, 
that  the  salient  facts  brought  out  at  the 
trial  are  reflected  by  the  trial  court's  find- 
ings, to  wit: 

"That  on  the  2Sth  day  of  April,  1919,  the 
plaintiffs  and  defendant  entered  into  an  agree- 
ment to  jointly  purchase  an  appliqation  to  pur- 
chase from  the  state  of  Utah  the  foUowini^  de- 
scribed lands,  to  wit:  The  west  half  of  the 
northeast  quarter,  and  the  west  half  of  the 
southeast  quarter,  of  section  IS,  township  18 
south,  range  5  west'  of  Salt  Lake  meridian; 
said  application  and  right  to  purchase  then 
being  owned  by  one  John  P.  Barton  of  Beaver, 
Utah,  the  plaintiffs  agreeing  to  take  and  pay 
for  820  acres  of  said  land  and  the  defendant 
agreeing  to  take  and  pay  for  240  acres  thereof. 
Said  lands  were  to  be  bought  at  the  rate  of  $20 
per  acre,  payable  as  follows:  $4,536  to  be  paid 
to  the  state  of  Utah  in  10  annnal  installments, 
together  with  interest  thereon,  payable  annual- 
ly; $2,000  to  be  paid  on  the  26th  day  of  April. 
1919;  $2,000  to  be  paid  on  the  25th  day  of  1^. 
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1919;  $l-,664  to  be  paid  on  December  31, 1919: 
and  11,000  to  be  paid  on  October  30,  1920. 

"That  in  pursaance  ot  the  said  agreement  the 
plaintiffs  did,  on  the  aaid  28th  day  of  April, 
1919,  pay  to  the  defendant  the  sum  of  $2,144 
to  apply  on  said  purchase  price;  and  defend- 
ant, on  the  30th  day  of  April,  1919,  in  pursu- 
ance of  the  aforesaid  agreement,  procured  from 
said  John  P.  Barton  an  assignment  of  hia  right, 
title,  and  interest  in  and  to  the  aforesaid  lands, 
and  later  the  State  Board  of  Land  Commission- 
ers of  the  state  of  Utah  issued  a  certificate  of 
sale  of  said  lands  to  the  said  defendant. 

"That  the  defendant,  ever  since  the  80th  day 
of  April,  A.  D.  1919,  was,  and  now  ia,  ready 
willing,  and  able  to  transfer  to  the  plaintiffs 
their  pro  rata  share  of  the  said  tract  of  land 
upon  the  payment  to  him  of  their  pro  rata 
share  of  the  payments  made  to  the  state  of 
Utah  and  the  payments  falling  due  in  April, 
May,   and   December,  1919. 

"That  the  plaintiffs  have  paid  no  other  sum 
or  amount  in  pursuance  of  the  aforesaid  agree- 
ment than  the  $2,144  above  mentioned. 

"That  whatever  service  the  defendant  ren- 
dered in  trying  to  obtain  water  for  the  afore- 
said lands  was  done  for  the  mutual  benefit  of 
the  plaintiffs  and   defendant. 

"The  court  finds  in  favor  of  the  defendant 
and  against  the  plaintiffs  on  the  demands  made 
in  the  complaint. 

"The  court  finds  for  the  plaintiffs  and  against 
the  defendant  on  the  demand  in  the  counter- 
claim for  services. 

"The  court  further  finds  that  the  plaintiffs 
and  defendant,  in  May,  1919,  had  some  talk  in 
which  the  proposition  of  the  plaintiffs  taking 
the  whole  of  said  tract  of  land  was  discussed, 
but  no  payment  was  made  thereon  and  no  note 
or  memorandum  ot  agreement  was  made  to  this 
effect." 

Trom  the  foregoing  findings  of  fact  the 
trial  court  made  its  condualons  of  law,  and 
decreed  as  follows: 

"It  is  ordered,  adjudged,  and  decreed  that 
the  plaintiffs  take  nothing  upon  their  complaint 
herein.  It  is,  however,  ordered,  adjudged,  and 
decreed  that  the  plaintiffs  may,  at  their  option, 
\vithin  30  days  after  the  filing  of  this  decree, 
pay  to  the  defendant  four-sevenths  of  any 
money  the  defendant  has  paid  the  stqte  of  Utah 
in  compliance  with  the  terms  of  the  contract 
entered  into  April  28,  1917,  as  found  by  the 
court;  $147.71,  with  legal  interest  thereon  from 
May  25,  1919;  $950  with  legal  interest  there- 
on from  December  31,  1919;  and  upon  assum- 
ing to  pay  the  state  of  Utah  four-sevenths  of 
the  balance  of  the  $4,536  to  be  paid  to  the 
state  of  Utah,  and  also  assuming  the  obligation 
to  pay  four-sevenths  of  the  payment  .falling  due 
October  30,  1920,  then  the  defendant  shall  con- 
vey by  a  good  and  sufficient  instrument  of  con- 
veyance to  the  said  plaintiffs  an  undivided  four- 
sevenths  of  the  following  lands,  conveying  his 
right,  title,  and  interest  acquired  by  reason  of 
the  assignment  from  John  P.  Barton  and  the 
certificate  of  sale  from  the  State  Board  of 
Iiand  Commissioners  of  the  state  of  Utah,  to 
wit:  The  west  half  of  the  northeast  quarter, 
and  the  west  half  of  the  southeast  quarter,  sec- 
tion 16,  township  18  south,  range  5  west,  Salt 
Lake  meridian.    It  is  further  ordered,  adjadg- 
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ed,  and  decreed  that  the  defendant  take  nothing 
by  reason  of  his  counterclaims  for  services  in 
purchasing  water  for  the  said  land,  and  in  case 
of  plaintiffs'  failure  to  elect  within  30  days  to 
pay  the  money  due  as  herein  ordered,  then  judg- 
ment is  against  the  plaintiff,  and  his  complaint 
is  dismissed.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  defendant  have  and  recov- 
er his  costs  herein,  taxed  at  $         ■." 

The  plaintiffs  appeaL  They  assail  the 
findings  and  judgment  of  the  district  court 
upon  the  grounds  that  they  are  not  support- 
ed by  the  evidence  and  that  they  do  not  con- 
form with  the  issues  raised  by  the  pleadings. 
They  make  no  complaint,  however,  with  the 
rulings  of  the  court  under  the  pleadings  with 
respect  to  the  water  rights  for  the  lands  in- 
volved. What  they  do  contend  for  and  point 
ont  is  that  their  complaint  was  based  npon 
an  express  contract  for  the  purchase  and 
sale  of  280  acres,  of  land  which  defendant 
had  failed  and  refused  to  perform,  and  that 
the  defense  was  that  a  contract  had  been  al- 
tered into  between  the  parties  for  the  pur- 
chase and  sale  of  660  acres  of  land  which 
the  plaintiffs  failed  and  refused  to  perform, 
the  only  material  difference  being,  as  plead- 
ed, as  to  the  acreage  called  for  under  the 
contract.  Therefore  plaintiffs  argue  and 
contend  that  the  court's  findings  that  a  con- 
tract was  entered  into  between  the  parties 
to  purchase'  land  Jointly  was  wrong,  and 
established  a  different  legal  relationship  un- 
der contract  than  that  pleaded  or  contem- 
plated by  either  plaintiffs  or  the  defendant. 
In  support  of  their  contention  that  the  find- 
ings and  Judgment  are  not  responsive  to  the 
pleadings  In  the  case,  plaintiffs  have  dted  us 
to  the  following  cases  and  authorities:  Price 
V.  Lloyd,  31  Utah,  86,  86  Paa  767,  8  L.  R.  A. 
(N.  S.)  870;.  Florence  Mfg.  Co.  v.  Pacific  Ex- 
press Co.,  36  Utah,  346,  103  Pac.  966 ;  Kim- 
ball v.  Mining  Co.,  38  Utah,  78,  110  Pac.  872; 
9  Cyc.  588;  31  Cyc.  83-85;  2  Spelling,  New 
Tr.  &  App.  §§  591-596. 

[1, 2]  No  fault  is  to  be  found  with  the  doc- 
trine announced  by  the  cases  and  authori- 
ties relied  on  by  plaintiffs.  They  state  the 
general  rule  to  be  adhered  to  in  both  law  and 
equity  cases  that  the  findings  must  be  re- 
sponsive to  and  within  the  issues  created  by 
the  pleadings.  It  does  not  necessarily  fol- 
low, however,  that  the  rule  should  be  applied 
in  every  case  where  both  parties  to  a  partic- 
ular transaction  fail  to  properly  interpret; 
and  allege  or  set  forth  their  legal  relation- 
ship and  their  rights  under  It  In  many  cas- 
es the  courts  are  called  upon  to,  and  frequent- 
ly do,  adjudicate  and  determine  the  rights  of 
the  respective  parties  before  them  contrary 
to  the  theories  of  both  litigants.  In  the  case 
at  bar,  as  has  been  seen,  both  plaintiffs  and 
the  defendant  pleaded  that  an  oral  agreement 
had  been  entered  into  with  respect  to  the 
purchase  and  sale  of  lands.  True,_  as  it  fre- 
quently happens,  they  materially  differed  as 
to  the  exact  terms  and  conditions  of  the  con- 


Digitized  by 


Google 


728 


197  PAOIFIO  KSPOBTBB 


(Dtah 


tract  as  wdl  as  ttielr  li^ts  under  it.  How- 
ever, they  both  pleaded  that  they  entered  In- 
to It  and  acted  upon  It.  Having  done  so, 
some  legal  relationship  between  them  had 
been  formed,  and  the  court  was,  under  the 
Issues  joined,  called  upon  and  had  the  right 
to  determine  their  legal  status  and  rights 
under  the  contract  They  were  both  praying 
for  eqnltable  relief.  At  the  trial  it  was  fully 
established,  as  we  think,  by  the  Weight  of  the 
testimony,  and  the  court  so  found,  that  on  the 
28th  day  of  April,  1919,  the  parties  to  the  ac- 
tion had  entered  into  an  agreement  to  "joint- 
ly purchase  an  application  to  purchase  from 
the  state  of  Utah"  560  acres  of  land ;  that  the 
plaintiffs  were  to  take  and  pay  for  320  acres 
and  the  defendant  240  acres;  that  in  pur- 
suance of  said  agreement  the  plaintiffs  ad- 
vanced or  i>ald  to  the  defendcmt  $2,144  to 
make  said  pnrdiase  with,  and  thereafter  the 
defendant  made  said  purchase;  and  that 
defendant  has  ever  since  said  purchase  been 
ready,  willing,  and  able  to  transfer  to  the 
plaintiff  their  pro  rata  share  of  said  lands 
upon  payment  to  him  of  the  payments  al- 
ready made  by  him,  and  assuming  their  pro 
rata  share  of  those  remaining  unpaid  and 
due  and  to  become  due  to  the  state.  It  la 
apparent  from  this  record  that  the  court 
could  not  do  justice  and  equity  between  the 
parties  under  the  facts  and  circumstances 
except  by  finding  that  they  had'  entered  up- 
on a  joint  enterprise  and  decreeing  that  they 
should  pnqwrtlonatdy  bear  the  burdens  of 
It  In  effect,  the  courts  decree  Is  one -of  spe- 
cific performance  of  the  contract  entered  in- 
to and  acted  upon,  and  partly  performed  in 
good  faith  by  both  parties.  We  are-  of  the 
opinion  that  no  good  reason  has  been  shown 
or  assigned  on  the  part  of  either  plaintiffs  or 
defendant  why  the  agreement  Entered  into 
by  them  may  not  be  fully  performed,  as  the 
great  weight  of  the  evidence  shows  they  had 
Intended. 

[S,  4]  Let  it  be  conceded  that  neither  the 
plaintiffs  nor  defendant  contemplated  enter- 
ing an  agreement  to  acquire  a  joint  owner- 
sliip  in  the  lands,  yet  it  would  appear  that 
their  acts  and  conduct  were  such  that  in 
equity,  they  must  be  legally  held  to  have  be- 
come joint  owners.  Their  conduct  was  such 
as  to  preclude  a  restoration  of  their  former 
status,  and  no  other  relief  than  that  decreed 
could  be  awarded  the  parties  without  doing 
a  grave  injustice  to  one  or  the  other.  A  re- 
turn of  the  money  sued  for  by  plaintiffs 
would  leave  the  defendant  burdened  with  the 
payments  on  the  lands  purchased  for  plain- 
tiffs in  good  faith ;  the  retention  of  the  mon- 
ey advanced  by  plaintiffs  for  that  purpose 
without  a  transfer  of  the  lands  to  them  by 
defendant  would  also  be  manifestly  unjust 

Finding  no  prejudicial  error  in  the  record, 
and  for  the  reasons  stated,  the  judgment  and 
decree  of  the  district  court  is  affirmed.   Ck)sts 


to  defmdant.  However,  since  the  tltne  allot- 
ted by  the  district  court  for  the  plaintiff  to 
comply  with,  the  decree  has  expired  pending 
proceedings  on  appeal  to  this  court  let  the 
case  be  remanded,  with  directions  to  grant 
the  plaintiffs  such  further  time  to  comply 
with  the  decree  as  may  appear  to  be  just  and 
reasonable.. 

WEBER,      GIDEON,     THUBMAN,     and 
F&ICK,  JJ.,  ooncor. 


(58  trtali,  W) 

HIGQS  at  ai.  V.  BURTON  at  aL  (No.  3617.) 
(Supreme  Court  of  Utali.    April  18k  19ZL) 

1.  Certiorari  «=>66(l) — Record  eertlfled  by 
court  import*  afaaolute  verity. 

In  certiorari  proceedings  the  record  certi- 
fied up  by  the  coart,  board,  or  tribunal  to  whom 
the  writ  la  directed  imports  absolute  verity,  and 
cannot  be  contradicted  or  supported  by  evi- 
dence dehors  the  record.^ 

2.  Certiorari  «=»95— Reoortf  certlfled  ap  by 
court  to  whom  writ  la  directed  to  be  oorraet- 
ed  by  soch  ooart. 

In  certiorari  proceedings,  the  correction  «f 
the  record  certified  up  by  the  court  board,  or 
tribunal  to  whom  the  writ  is  directed  must  be 
made  by  requiring  the  court  or  officer  to  Cor- 
rect it 

3.  Certiorari  9=>55— i.ost  or  destroyed'  neord 
aupplled  by  lower  ooart,  and  not  court  to 
which  record  is  oertlfled. 

If  any  part  of  the  record  whidi  is  being 
challenged  by  certiorari  has  been  lost  or  de- 
stroyed, it  may  be  supplied  or  restored  in  the 
court  where  it  originated,  in  accordance  with 
the  rules  of  procedure  in  such  case,  and  not  in 
the  court  to  which  it  is  certified. 

4.  Judgment  9=>4I8— Without  Jurisdlotloa  set 
aside  In  equity  where  fact  does  not  appear  en 
record  and  time  for  appeal  has  expired. 

Where  a  court  has  proceeded  to  enter  judg- 
ment without  jurisdiction,  and  the  want  thereof 
or  its  wrongful  exercise  does  not  appear  upon 
the  face  of  the  proceedings  as  certified  up,  and 
therefore  cannot  be  reached  by  certiorari  or 
prohibition,  and  the  time  for  appeal  has  ex- 
pired, relief  may  l>e  obtained  in  equity.* 

5.  Sheriffs  and  oonstahle*  «=»  1 24— Liable  for 
making  false  return  showing  aervloe  wbara 
none  was  In  fact  made. 

If  officer  certifying  the  summons  has  made 
a  false  return  showing  service  when  none  was 
in  fact  made,  the  injured  party  has  a  remedy 
against  such  officer. 


>  Beck  V.  Lewis.  49  tTtah,  SSS,  1(4  Pae.  4M;  Ue- 
MlUan  V.  Durand,  S8  Utab,  274.  lU  Pao.  801;  OrU- 
atbs  V.  DlBtrtet  Court,  8S  Utah,  445.  UO  Pao.  IMt; 
Quealy  v.  SuUlTan,  42  Utali,  E6S.  1S2  Pae.  4;  SUt* 
V.  District  Court,  36  Utah,  267,  Vtt  Pae  261. 

'  Uebhart  v.  tawrence,  40  Utab,  2a,  120  Pae  &6: 
McMillan  ▼.  Forayihe,  47  Utab,  571.  154  Pae.  95*. 


fcsFor  o(hm  cases  soe  sams  topic  and  KBT-NUMBBR  In  all  Kar-Nombarad  Disesta  and  ladszta 


Digitized  by 


Google 


Utab) 


maOS  y.  BUBTOK 


729 


6.  Certiorari  «s»l— Pr»p«r  reaatfy  Mly  wher* 
raeori  «■  Ito  faoa  show*  lack  of  Juritdietlon. 

Certiorari  la  a  proper  remedy  where  It  ap- 
pear* on  the  face  of  the  record  that  the  court, 
board,  or  officer  has  proceeded  without  or  in 
excess  of  jurisdiction,  but  not  where  the  rec- 
ord may  not  apeak  the  truth,  or  where  fraud 
or  unlawful  means  wete  practiced  In  obtaining 
the  Judgment. 

7.  Judgment  «=>244— Validity  aot  affected  by 
■•e  of  word  "defendant"  for  "defendants." 

That  judgment  read  "defendant"  instead  of 
defendants"  did  not  affect  its  validity;   such  ir- 
.  regularity  not  being  a  matter  of  jurisdiction. 

Appeal  from  District  Court,  DstIs  County; 
A.  B.  Pratt,  Judge. 

Certiorari  by  William  Hlgga  and  another 
against  Christopher  Burton,  administrator, 
and  Frank  L.  Layton,  justice  of  the  pence, 
to  review  the  proceedings  In  case  of  Hyrum 
Stewart  against  plaintiffs.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed, 
and  proceeding  dismissed. 

cauls  MathlsiHi,  of  Salt  Lake  City,  for  ap- 
pellants. 
W.  R.  Skeen,  of  Ogden,  for  respondents. 

FBIOK,  J.  This  Is  an  appeal  from  the 
district  court  of  Davis  county  from  a  judg- 
ment entered  by  said  court  upon  a  writ  of 
certiorari.  The  application  for  the  writ  was 
made  by  the  respondents  herein,  and  it  was 
duly  Issued  directed  to  the  justice's  court  of 
Kaysvllle  precinct  In  said  county,  and  to  the 
other  appellant.  A  return  to  the  writ  was 
duly  made  and  the  justice  duly  certified  up 
the  record  of  the  proceedings  In  the  case  en- 
titled B.vrnm  Stewart,  PlalntUT,  v.  William 
Hlggs  and  Mra.  William  Hlggs,  Defendants. 
The  defendants  In  said  action  are  the  par- 
ties who  applied  for  and  obtained  the  writ 
of  certiorari  referred  to,  and  are  the  respond- 
ents In  this  proceeding.  The  record  certified 
to  the  district  court  aforesaid  gave  the  title 
of  the  action  as  before  stated.  It  recited  that 
on  February  10,  1917,  Hyrum  Stewart,  the 
plaintiff  in  said  action,  had  filed  a  complaint 
alleging  that  the  "defendant  is  Indebted  to 
the  plaintiff  In  the  sum  of  $156.80  and  refuses 
to  pay  the  same  (see  complaint  on  file)."  The 
transcript  proceeds  that  on  March  Ist  sum- 
mons was  duly  Issued  and  was  "returned 
duly  Indorsed  thereon  showing  the  same  to 
have  been  duly  served  (see  same  on  file)"; 
that  on  March  11th,  the  defendant  having 
failed  to  appear  or  make  "answer  to  the 
above-mentioned  summons,  judgment  is  here- 
by rendered  against  the  aforesaid  defendant 
in  the  sum  of  $106.80  with  Interest  thereon 
at  the  legal  rate  from  the  15th  day  of  Au- 
gust, 1914,  and  for  costs  of  this  action."  The 
costs  are  taxed  in  the  margin  of  the  docket 
that  is  certified  up.  The  foregoing  entries 
were  signed  by  the  then  justice  of  the  i>eace. 


When  the  case  was  called  In  Qxe  district 
court  that  court  did  not  limit  itself  to  the 
return  as  made  by  the  justice,  but,  upon  the 
application  of  respondents  herein,  and  over 
the  objection  of  counsel  for  appellants,  the 
(Mstrlct  court  permitted  the  respondents  to 
produce  extrinsic  evidence  for  the  purpose  of 
defeating  the  jurisdiction  of  the  justice's 
court  aforesaid. 

From  the  proceedings  had  In  the  district 
court  as  certified  to  this  court,  after  reciting 
the  matters  of  inducement,  the  following 
appears: 

"Thereupon  the  court  heard  the  evidence  on 
behalf  of  the  applicants,  over  the  objection  of 
counsel  for  the  defendant,  and  the  cause  being 
submitted  to  the  court  for  its  decision  and  by 
the  court  taken  under  advisement,  comes  now 
the  court,  and,  being  sufficiently  advised,  finds 
from  the  evidence  aforesaid,  after  an  inspec- 
tion of  the  record  and  proceedings  in  said  case 
before  said  justice  court,  that  said  court  did  not 
have  jurisdiction  of  the  persons  of  the  defend- 
ants in  said  action  and  did  not  regularly  pursue 
its  authority  as  prescribed  by  law  in  the  render- 
ing  of  said  judgment. 

"Wherefore,  it  is  ordered  and  adjudged  that 
the  judgment  of  the  justice's  court  aforesaid 
l>e,  and  the  same  is  hereby,  vacated  and  an- 
nulled." 

The  appellants  insist  that  the  district 
court  erred  In  admitting  evidence  other  than 
what  appeared  from  the  transcript  of  the 
proceedings  had  before  the  justice's  court  as 
the  same  were  certified  by  said  court 

[1]  The  courts  are  entirely  unanimous  in 
holding  that  in  certiorari  proceedings  the  rec- 
ord certified  up  by  the  court,  board,  or  tri- 
bunal to  whom  It  is  directed  Imports  abso- 
lute verity,  and  cannot  be  contradicted  or 
supported  by  evidence  dehors  the  record. 
The  proper  rule  is  well  stated  in  1  Bailey, 
Habeas  Corpus  and  Special  Remedies,  |  186, 
In  the  following  words: 

"A  common-law  writ  of  certiorari  calls  for 
the  record  of  the  proceedings  challenged.  If 
the  return  does  not  state  the  whole  record,  the 
proper  course  is  to  obtain  an  amended  return, 
not  to  impeach  it  by  affidavit  or  other  proof. 
*  *  *  ^e  return  to  the  writ  is  a  response 
to  its  commands  and  not  an  answer  to  the  al- 
legations of  the  petition;  and  where  addressed 
to  an  officer  having  custody  of  the  official  rec- 
ord, he  must  respond  by  the  production  of  that 
record  and  nothing  more.  By  that  only  is  the 
proceeding  to  be  tested.  •  •  •  The  return 
to  the  writ  imports  absolute  verity.  Extrinsic 
evidence  will  not  be  received  to  support  or 
overthrow  it" 

[2,  3]  This  court  has  frequently  so  held. 
Beck  V.  Lewis,  48  Utah,  868,  164  Pac.  480; 
McMillan  v.  Durand,  38  Utah,  274,  112  Pac 
807;  GriflMis  v.  District  Court,  35  Utah, 
445,  100  Paa  1064;  Quealy  v.  Sullivan,  42 
Utah,  665,  132  Pac.  4;  State  v.  District 
Court,  36  Utah,  267,  103  Pac.  261.    In  the 
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^se  last  dted  It  Is  pointed  ont  how  a  rec- 
ord may  be  corrected  If  Incorrectly  certified 
np.  The  correction  mnst  be  made  by  requir- 
ing the  court  or  oflScer  to  whom  the  writ  is 
directed  to  correct  the  same,  and  not  by  the 
production  of  extraneous  evidence  either  to 
support  or  contradict  the  record.  All  the  court 
from  which  the  writ  emanates  can  do  Is  to  In- 
spect the  record  of  the  proceedings  as  certified 
up  and  from  that  record  determine  whether 
the  court,  board,  or  official  certifying  the  same 
acted  without  or  In  excess  of  jurisdiction. 
If  any  part  of  the  record  which  Is  b^ng 
challenged  has  been  lost  or  destroyed,  it 
may  be  supplied  or  restored  in  the  court 
where  It  originated  in  accordance  with  the 
rules  of  procedure  In  such  case,  and  not  in 
the  court  to  which  It  Is  certified.  What  Is 
said  In  Griffiths  v.  District  Court,  supra,  and 
on  which  counsel  for  respondents  rely,  does 
not  refer  to  the  correction  of  the  record  that 
la  certlfled  up,  and  has  no  application  to  a 
case  like  the  one  at  bar.  The  question  here 
involved  Is  settled  by  what  Is  said  in  Beck 
T.  Lewis,  supra.  If  counsel  thought  that 
the  summons  and  the  return  Indorsed  there- 
on, which  Is  referred  to  In  the  Justice's  tran- 
script as  certified  up,  would  show  that  the 
service  was  insufficient  to  confer  Jurisdiction, 
or  for  some  reason  was  defective,  the  district 
court  had  ample  power  to  have  all  the  flies  In 
the  case  to  which  reference  Is  made  In  the 
Justice's  transcript  certified  up  for  Inspec- 
tion. That  was  the  method  the  court 
should  have  pursued,  and  not  the  one  which 
It  did  pursue,  to  hear  oral  evidence  In  con- 
tradiction of  the  record  as  certified  up.  The 
court  had  no  such  power.  This  case  thus 
presents  the  anomaly  of  a  higher  court 
usurping  power  In  order  to  establish  that  a 
lower  one  had  previously  done  so. 

[4]  It  Is  not  necessary  to  strain  the  Juris- 
diction conferred  In  certiorari  proceedings 
In  order  to  obtain  relief,  If,  Indeed,  the  Jus- 
tice's court  was  without  Jurisdiction.  The 
law  Is  well  settled  that  in  case  a  court  has 
proceeded  to  enter  Judgment  without  Juris- 
diction, and  the  want  thereof  or  Its  wrongful 
exercise  does  not  api)ear  upon  the  face  of 
the  proceedings  as  certified  up,  and  thus 
cannot  be  reached  by  certiorari  or  prohibi- 
tion, and  the  time  for  appeal  has  expired, 
that  relief  may  be  obtained  In  equl^.  1 
Black,  Judgments,  §§  376,  377.  This  court 
Is  firmly  committed  to  that  doctrine.  Lleb- 
hart  v.  Lawrence,  40  Utah,  243,  120  Pac. 
215;  McMillan  T.  Forsythe,  47  Utah,  571, 
154  Pac.  959. 

[J,  6]  Moreover,  If  Oie  officer  certifying  the 
summons  has  made  a  false  return  showing 
service  when  none  was  In  fact  made,  the 
Injured  party  has  a  remedy  against  such 
officer.  It  is  far  safer,  therefore,  not  to 
unduly  Interfere  with  Judgments  In  the  man- 


ner that  was  attempted  In  this  case.  Certio- 
rari Is  a  speedy  remedy  where  It  appears  up- 
on the  face  of  the  record  that  the  court,  board, 
or  officer  has  proceeded  without  or  in  excess 
of  Jurisdiction.  That  remedy  was,  however, 
not  Intended  to  reach  cases  where  the  record 
may  not  speak  the  truth,  or  where  fraud  or 
other  unlawful  means  were  practiced  In 
obtaining  the  judgment,  as  Is  pointed  out  In 
Black  on  Judgments  and  in  the  Utah  cases  to 
which  reference  has  just  been  made.  Cer- 
tiorari proceedings  cannot  be  converted  Into 
writs  of  error. 

While  In  this  case  the  record  of  the  pro- 
ceedings had  before  the  Justice's  court,  as 
cerdfled  up,  is  brief  and  lacking  In  detail, 
yet  the  record  was  sufficient  to  show  juris- 
diction. Sullivan  V.  Miles,  117  Wis.  676,  94 
N.  W.  298;  Moren  v.  American,  etc.,  Co.,  44 
W.  Va.  42,  28  S.  B.  728.  Indeed,  counsel  for 
respondents  does  not  seriously  contend  that 
such  la  not  the  case,  but  what  he  Insists  upon 
Is  that  the  district  court  had  the  power  to 
hear  extrinsic  evidence  to  contradict  or  ex- 
plain the  record  as  certlfled  up,  and  that 
upon  a  consideration  of  such  evidence,  In 
connection  with  the  record,  said  court  was 
Justified  In  finding  and  holding  that  the 
Justice  who  «it««d  the  Judgment  was  with- 
out Jurisdiction.  That,  as  we  have  shown, 
the  district  court  was  powerless  to  do.  Un- 
less the  record  shows  a  la<^  of  Jurisdiction 
of  the  Justice's  court,  or  that  he  acted  In 
excess  tiiereof,  the  court  was  powerless  to 
grant  relief  In  this  proceeding.  It  Is  far 
better.  In  the  long  run,  to  uphold  the  records 
of  our  Justice's  courts,  although  such  records 
may  be  brief  and  may  be  lacking  in  detail, 
when  the  Jurisdictional  facts  sufficiently  ap- 
pear therein,  than  It  would  be  to  unduly 
interfere  with  the  Judgments  and  proceedings 
of  such  courts.  As  we  have  pointed  out 
there  are  ample  remedies  provided  for 
wrongs  that  may  occur  in  such  courts  with- 
out unsettling  the  faith  and  credit  that 
should  be  given  to  their  Judgments. 

[7]  Nor  Is  the  fact  that  the  judgment  reads 
"defendant,"  that  Is,  that  It  Is  singular  and 
not  plural  In  form,  fatal  to  the  Judgment  In 
this  proceeding.  Manifestly  that  Irregularity 
is  not  a  matter  of  Jurisdiction,  and  hence 
does  not  make  the  Judgmeat  void.  Lang  v. 
Lang  (S.  D.)  173  N.  W.  443.  If  It  Is  sought 
to  show  that  by  reason  of  the  Irregularity 
the  Judgment  cannot  be  enforced.  It  must  be 
done  in  some  other  proceeding,  as  berdn- 
before  pointed  out. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  should  be,  and  It  accordingly 
Is,  refversed,  and  the  proceeding  Is  dismissed 
at  respondent's  costs. 

CORFMAM,  a  J.,  and  WBBBB,  QIDBON, 
and  THURMAN,  33.,  concur. 
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HOLLEY    MILLING  CO.  V.  SALT  LAKE  & 
JORDAN  MILL  &  ELEVATOR  CO. 

(Supreme  Court  of  T^tah.     April  14,  192L 

Petition  for  Modification  Denied 

May  6,  1921.) 

1.  Trade-mark*  and  trade-aamea  «s>33  — Not 
transferable  Independent  of  buelness  or  en- 
terprise. 

A  trade -mark  is  not  transferable  except  in 
connection  with  some  bnsiness  or  enterprise  in 
vhich  it  is  used,  and  a  mere  bill  of  sale  to  a 
trade-mark  as  such  transfers  no  title. 

2.  Trmdo-marfc*  and  trade-name*  «S993(3)  — 
EvMenoe  held  to  show  that  plaintiff  making 
Injunction  wa*  not  entitled  to  uso  a  trad»> 
mark. 

In  snit  to  enjoin  tlie  use  of  a  trade-mark, 
eTidence  held  to  sustain  a  finding  that  defend- 
ant, and  not  plaintiff,  was  the  owner. 

3.  Trade-marks  and  trade-names  «s>98— Right 
to  damage*  follows  decree  of  Infringement. 

A  trade-mark  being  property,  and  subject 
to  protection  as  such,  the  right  of  its  owner  to 
damages  follows  a  decree  finding  infringement. 

4.  Trade-marks  and  trade-names  «s>08— i"Prof- 
Its"  of  the  infringer  measare  ownaf*  dam- 
ages. 

The  account  of  profits  to  be  decreed  on  a 
finding  of  infringement  means  the  net  profits 
the  infringer  has  actually  realized,  whether  the 
owner  would  have  made  more  or  less  on  similar 
sales. 

[Kd.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Profit.] 

5.  Trade-marks  and  trade-names  i^=>e6— Own- 
•r**  asaertlon  of  hi*  right  held  not  barred  by 
lac  be*. 

Where  agreement  of  sale  of  one  of  defend- 
ant's mills  to  plaintiff  was  entered  June  4, 1918, 
when  plaintiff  took  possession,  and  conveyance 
waa  made  August  27,  and  plaintiff  filed  com- 
plaint against  defendant  for  infringement  of 
trade-mark  on  May  30,  1919,  in  which  suit 
defendant's  coonterclaim  for  plaintiff's  unau- 
thorized use,  asserting  ownership,  waa  filed 
Jnne  23,  1919,  there  was  no  laches  on  defend- 
ant's part  barring  his  right 

6.  Trade-marks  and  trade-names  ^ssOS  —  In- 
fringer's liability  to  account  held  to  date  from 
owner's  oounterdaim  apprising  Infringer  of 
ownorthlp. 

Where  defendant  sold  to  plaintiff  one  of  its 
floor  mills,  and  also  some  sacks  with  defend- 
ant's trade-mark  thereon,  plaintiff,  on  filing  suit 
against  defendant  to  enjoin  the  use  of  the 
trade-mark,  must  be  deemed  to  have  been  ap- 
prised of  plaintiff's  ownership  by  his  counter- 
dslm,  so  iiiat  defendant's  right  to  an  account- 
ing for  profits  from  plaintiff's  sales  dated  from 
such  filing. 

7.  Trade-marks  and  trade-name*  9=»34 — Deed 
to  flour  mill  held  not  to  transfer  owner's 
trade-mark:  "appurtenances,  rights  and  prlv- 
ilegss  themto  belonging." 

A  dauae  in  a  deed  conveying  a  flour  mill, 
one  of  a  number  owned  by  grantor,  reading. 
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"together  with  the  milUng  plant*  upon  said 
premises,  and  all  buildings,  equipment,  tools, 
appurtenances,  rights,  and  privileges  thereto 
belonging"  did  not  transfer  the  owner's  trade- 
mark to  flour;  the  phrase  "appurtenances, 
rights,  and  privileges  thereto  belonging"  being 
an  ordinary  term  of  conveyances,  and  well  un- 
derstood, includes  all  those  appurtenances,  etc., 
which  are  used  in  direct  connection  with  the 
realty  conveyed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appur- 
tenance— Appurtenant.] 

8.  Trade-marks  and  trade-names  «=»34  —  No 
transfer  by  Implication  without  sale  of  good 
will  of  business. 

On  a  conveyance  of  property  there  is  no 
transfer  of  a  trade-mark  by  implication  unless 
there  is  a  transfer  or  sale  of  the  business  or 
good  will  of  an  enterprise. 

9.  Trade-marks  and  trado-name*  9s»34 — Trans- 
fer ef  trade-mark  for  limited  territory  mast 
be  by  agreement  to  that  effect. 

While  a  trade-mark  may  be  acquired  for 
limited  territory  merely,  there  must,  to  accom- 
plish that  result,  be  an  agreement  or  under- 
standing to  that  effect  between  the  parties. 

10.  Appeal  and  error  «=»I72( I)— Plaintiff  not 
entitled  to  assert  new  basis  of  title  on  ap- 
peal. 

In  a  snit  by  plaintiff  to  enjoin  use  of  a 
trade-mark  by  defendant  on  theory  that  he  ac- 
quired title  to  the  property  on  purchasing  one 
of  defendant's  mills,  he  could  not  assert  a 
new  basis  of  right  on  appeal  on  the  theory  that 
he  had  acquired  the  trade-mark  for  a  limited 
territory  merely. 

Appeal  from  District  Oonrt,  Salt  Lake 
Ck>nnty;  Wllsmi  McCSartby,  Jndge. 

Action  by  tbe  Holley  Milling  Company 
against  the  Salt  Lake  &  Jordan  Mill  &  Eleva- 
tor Company.  From  the  Judgment,  both  par- 
ties appeal.  Affirm^  in  part,  and  reversed  in 
part,  with  directions. 

Stewart,    Stewart  &   Alexander,   of   Salt 
Lake  City,  for  appellant. 
A.  G.  Horn,  of  Ogden,  for  respondent 

FRICK,  J.  The  plaintiff,  a  corporation, 
broaght  this  action  against  the  defendant, 
also  a  corporation,  alleging  that  the  defend- 
ant was  wrongfully  using  a  certain  trade- 
mark, tbe  property  of  plaintiff,  and  asked 
that  the  defendant  be  enjoined  from  continn- 
Ing  tbe  use  thereof,  for  an  accounting,  and 
prayed  Judgment  for  damages. 

The  allegations  of  the  complaint  material 
to  this  controversy  will  be  more  speciflcally 
referred  to  in  the  course  of  the  opinloa. 

The  defendant  answered  the  complaint, 
and,  after  admitting  certain  allegations,  de- 
nied all  of  plaintUTs  alleged  claims  relating 
to  said  trade-mark  and  set  ap  a  counterclaim 
in  wbicb  it  fully  set  forth  its  rights  to  the 
trade-mark;  that  the  plaintiff  had  been,  and 
was,  wrongfully  and  tmlawfully  using  said 
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trade-mark,'  x>rayed  for  an  Injunction,  for  an 
acconntlng,  and  for  Judgment  for  damages. 
The  factis,  as  they  are  reflected  In  the  evi- 
dence and  the  court's  findings,  are  substan- 
tially as  follows: 

On  the  27th  day  of  Angust,  1818,  the  de- 
fendant was  the  owner  of  two  miUiog  plants, 
one  located  at  North  Salt  Liake  and  the  other 
at  South  Jordan,  near  Sandy,  a  town  some  dis- 
tance south  of  Salt  Lake  City  in  Salt  Lake 
county;  that  the  defendant  on  said  day,  and 
for  more  than  20  years  prior  thereto,  had  con- 
tinuously carried  on  the  business  of  manufac- 
turing flour  at  the  places  aforesaid,  which  it 
sold  in  the  markets  of  Utah,  etc.;  that  during 
all  of  said  time  the  defendant  manufactured 
and  sold  as  aforesaid  a  certain  hrand  of  flour 
"which  was  known,  identified,  and  referred  to 
as  the  'White  Fawn  Brand'  of  flour,  and  for 
which  there  was  great  demand";  that  said 
brand  of  flour  during  the  period  aforesaid  was 
manufactured  of  uniform  quality  and  was  placed 
into  sacks  and  barrels  "upon  which  was  print- 
ed a  label,  or  design.  Indicating  a  pictorial  rep- 
resentation of  a  fawn  or  deer,  and  the  words 
'White  Fawn,'  together  with  the  words  'White 
Fawn  leads  them  all,'  and  other  words  and 
marks  including  the  name  Salt  Lake  &  Jordan 
Mill  &  Elevator  Company;"  that  said  brand  of 
flour  became  widely  known  to  the  trade  as  a 
valuable  and  desirable  brand  of  flour,  and  had 
acquired  a  high  reputation  and  had  an  extensive 
sale  in  Salt  Lake  county  and  elsewhere,  and 
the  sale  of  said  flour  was  a  great  source  of 
profit  to  the  defendant  during  the  period  afore- 
said; that  "said  brand  became  and  was,  and  is, 
a  trade-mark,"  the  essential  feature  of  which 
"was  the  pictorial  representation  of  a  fawn, 
or  deer,  used  in  connection  vrith  the  words 
"White  Fawn'  and  'White  Fawn  leads  them 
all'";  that  on  June  4,  1818,  the  plaintiff  and 
defendant  entered  into  a  written  agreement 
whereby  the  defendant  agreed. to  sell  and  the 
plaintiff  agreed  to  purchase  the  milling  plant 
located  at  North  Salt  Lake,  including  the  real 
estate;  that  said  agreement,  among  other 
things,  provided  that  the  defendant  agreed  to 
sell  and  plaintiff  agreed  to  purchase  "that  cer- 
tain mill  site  and  milling  plant  *  •  *  located 
at  North  Salt  Lake  •  *  *  consisting  of  ap- 
proximately three  acres  of  land,  together  with 
the  buildings  and  improvements  thereon";  that 
after  stating  the  terms  and  conditions  concern- 
ing payments  and  conveyance  the  agreement 
also  provided  "that  first  party  [the  defendant] 
does  not  sell  hereby,  but  reserves  to  itself  own- 
ership in  all  goods,  wares,  and  merchandise  in 
trade,  and  all  trucks,  wagons,  horses,  harnesses, 
and  delivery  equipment" ;  that  upon  the  execu- 
tion of  said  agreement,  to  wit,  Jnne  4,  1918i 
plaintiff  took  possession  of  said  milling  plant 
and  property  purchased  by  it;  that  thereafter, 
on  the  27th  day  of  August,  1918,  the  defendant, 
by  warranty  deed,  duly  conveyed  said  milling 
plant  to  the  plaintiff,  which  deed,  after  de- 
scribing the  property,  contained  the  following: 
"Together  with  the  milling  plant  upon  said 
premises  and  all  buildings,  equipment,  tools, 
appurtenances,  rights,  and  privileges  thereto 
belonging,  except  all  tmcks,  wagons,  horses, 
harnesses,  and  delivery  equipment  of  the  gran- 
tor used  in  connection  with  its  said  milling 
pUuiL" 


The  court  also  found  *^at  the  defendant  Ad 
not  transfer  or  convey  to  plaintiff  the  defend- 
ant's business  or  defendant's  good  wUl,  or  the 
trade-mark  "White  Fawn,'  or  "White  Fawn 
leads  them  all,' "  nor  the'  other  words  or  ths 
designs  constituting  said  trade-mark.  It  is  fur- 
ther found  that  said  trade-mark  was  first  need 
by  defendant  in  connection  with  the  sale  of 
flour  which  was  manufactured  near  the  town 
of  Sandy,  aforesaid,  and  was  so  used  prior  to 
the  use  thereof  at  the  plant  at  North  Salt  Lake, 
and  that  said  trade-mark  was  not  a  part  of 
defendant's  business  at  said  North  Salt  Lake; 
that  defendant,  ever  since  the  year  1900,  and 
prior  thereto,  had  carried  on  a  general  milling 
business,  and  had  sold  the  fiour  manufactured 
In  said  business,  and  during  all  of  said  time 
had  used  said  trade-mark  in  connection  with 
said  business;  that  on  the  4th  day  of  October, 
1905,  the  defendant  "registered  with  the  state 
of  Utah"  said  "trade-mark,"  stating  the  par- 
ticulars; that  said  trade-mark  for  more  than 
20  years  had  continuously  been  used  by  the 
defendant  as  hereinbefore  stated,  and  that  the 
same  is  of  great  value  to  the  defendant,  who 
is  the  exclusive  owner  thereof;  that  if  the 
plaintiff  Is  permitted  to  continue  the  use  of  said 
trade-mark  defendant  will  be  "seriously  and 
irreparably  damaged."  The  court  also  found 
that  the  plaintiff  is  not  the  owner  of  said  trade- 
mark, and  is  not  entitied  to  the  relief  prayed 
for  "nor  to  any  relief  whatever."  The  court 
also  made  a  finding  which,  however,  is  more  in 
the  nature  of  a  conclusion,  namely,  "that  the 
defendant  has  not  suffered  any  damages  by 
reason  of  the  use  by  the  plaintiff  of  said  trade- 
mark and  brand." 

There  Is  also  erldenoe  npon  wbt(ft  no  find- 
ings were  made  showing  the  amount  of  flour 
the  plaintiff  sold  with  the  brand  or  trade- 
mark in  question  during  a  particular  period 
of  time,  and  the  net  proflta  it  realised  from 
such  sales,  to  wit,  15  cents  per  barrel.  There 
Is  also  evidence  respecting  the  net  profits  the- 
defendant  obtained  from  the  sale  of  each 
barrel  of  flour  with  said  brand  or  trade-mark. 
There  are  also  other  features  npon  which 
some  evidence  was  produced  which  are  not 
covered  by  the  findings,  and,  which,  so  far  as 
material,  will  be  referred  to  In  the  course  of 
the  opinion. 

The  plaintiff,  in  its  complaint,  defined  the 
trade-mark  as  the  same  is  set  forth  In  the 
findings,  and  based  its  right  and  titie  thereto 
and  the  right  to  its  use  upon  the  clause  In 
the  deed  of  conveyance  which  we  have  quot- 
ed in  tbe  foregoing  statement.  It  was  also 
made  to  appear  at  the  trial  that  after  the 
agreement  of  sale  was  entered  Into,  and  per^ 
haps  after  the  deed  of  conveyance  was  made, 
the  defendant  sold  plalntifl  some  sacks  with 
the  brand  or  trade-mark  printed  thereon,  that 
is,  the  sacks  which  the  defendant  had  been 
using  at  the  North  Salt  Lake  plant  with  "Salt 
Lake  City,  Utah,"  printed  on  the  sacks.  It 
also  appears  from  tbe  evidoace  that  befwre 
bringing  this  action  the  plaintiff  claimed  the 
right  to  the  use  of  the  trade-inark  from  a 
source  other  than  from  the  defendant,  and 
that  pnrsuant  to  sucb  claim,  plaintiff,  under 
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date  of  March  17,  1919,  notlfled  tbe  defend- 
ant as  follows : 

"As  we  bave  acquired  from  the  rightful  own- 
ers, Conina  &  Co.,  whose  atithority  is  record- 
ed under  trade-mark  No.  107,572  in  the  Patent 
Office  at  Waabington,  D.  C,  the  ezclusive  right 
for  the  state  of  Utah  for  the  use  of  the  brand 
"White  Fawn'  for  wheat  flour,  we  therefore  re- 
quest that  7on  discontinue  the  use  of  this 
brand  at  once." 

At  the  trial  plaintiff  produced  In  evidence 
what  Is  caUed  a  "bill  of  sale"  fi'om  said  Col- 
lins ft  Co.  to  the  plaintiff,  granting  to  it  the 
exclnslre  right  to  the  use  of  said  trade-naark 
"White  Fawn"  throughout  the  state  of  Utah. 
In  connection  with  said  bill  of  sale  plaintiff 
produced  in  evidence  the  notice  it  filed  in 
which  it  claimed  said  trade-marlc,  in  accord- 
ance with  the  proTisioos  of  our  statute.  As 
before  stated,  however,  the  court  found  that 
the  defendant  was  the  sole  owner  of,  and  had 
the  exclosive  right  to  use  said  trade-mark 
in  connection  with  its  business  and  tttat 
plaintiff  had  no  right  to  its  use. 

The  court  made  conclusions  of  law  and  en- 
tered Judgment  enjoining  plaintiff  frcNn  using 
said  trade-mark,  but  denied  the  defendant 
any  damages.  Both  parties  Appeal  from  the 
Judgment.  Both  parties  assail  the  court's 
findings  and  conclu8l<xis  of  law  in  certain  par- 
tlcnlars,  which  are  stated  in  their  respective 
assignmeits  of  error,  which,  so  far  as  ma- 
terial, will  be  considered  in  their  order. 

[1]  In  view  that  a  trede-nlark  is  not  trans- 
ferable except  in  connection  with  some  busi- 
ness or  enterprise  in  which  it  is  used  as  such 
(38  Cyc.  867,  Rodseth  v.  Northwestern  Mar- 
ble Works,  129  Minn.  472,  152  N.  W.  885, 
Ann.  Cas.  1917A,  257,  Independent  Baking 
Powder  Co.  v.  Boorman  (C.  C.)  175  Fed.  448, 
and  Bulte  v.  Igleheart  Bros.,  137  Fed.  499, 
70  C.  C.  A.  78)  the  plaintiff  obtained  noth- 
ing from  Collins  &  Go.  by  reason  of  the 
so-called  blU  of  sale  or  transfer  of  the  allied 
trade-mark. 

[2]  We  remark  that  in  view  of  the  whole 
evidence  the  findings  and  conclusions  of  the 
district  court  that  the  defendant  was  the 
sole  owner  of  said  trade-mark  and  had  the 
exclusive  right  to  its  use  in  connection  with 
defendant's  business,  and  that  the  plaintiff 
did  not  have  the  right  to  use  the  same,  are 
clearly  sustained  by  the  evidence,  and  are 
affirmed. 

[3]  This  brings  va  to  the  principal  question 
which  arises  on  defendant's  assignment  that 
the  district  court  erred  in  refusing  to  award 
tt  substantial  damages. 

In  Enoch  Morgan's  Sons  Co.  v.  Wendover, 
4S  Fed.  421,  10  L.  R.  A.  283,  the  court  said: 

"It  is  perfectly  well  settled  that  a  'trade- 
mark' is  property.  If  so,  any  use  of  it  by 
others  than  the  owner  or  rightful  possessor,  if 
unauthorized,  is  unlawful.  *  •  •  The  law, 
then,  is  tioand  to  protect  the  owner  of  this 
property  in  the  use,  and  the  exclusive  use." 


If  Budti  be  the  law,  then  the  defendant  la 
entitled  to  the  protecting  hand  of  the  law 
both  in  securing  to  it  the  full  enjoyment  <tf 
its  property  and  in  awarding  damages  for 
any  unlawful  interference  with  its  rights. 

In  view  of  the  law  as  Just  stated,  defend- 
ant's counsel  contend  that  their  client  is  en- 
titled 'to  the  full  measure  of  damages  that  Is 
usually  allowed  in  such  cases.  If,. however, 
such  is  not  the  case,  then  they  insist  that 
their  client  is,  nevertheless,  at  least  entitled 
to  the  net  profits  which  the  plaintiff  realized 
from  the  sale  of  the  White  Fawn  brand  of 
flour  from  the  time  it  began  to  sell  said 
brand.  While  the  question  respecting  what . 
damages  should  M  allowed  to  the  defendant 
in  view  of  the  circumstances  of  this  case  is 
not  entirely  free  from  di£BcnIty,  yet  It  is 
very  clear  that  in  view  of  the  law  applicable 
to  such  cases  the  findings  and  conclusions  of 
the  court  respecting  damages  cannot  be  sus- 
tained. The  only  question  is.  What  is  the 
true  measure  of  damages  that  should  be  ap- 
plied in  this  case  in  view  of  all  the  circum- 
stances? 

[4]  The  rule  Is  so  tersely  and  so  clearly 
stated  by  the  author  In  4  Sutherland  on  Dam- 
ages (4th  Bid.)  1 1^1,  that  we  take  the  liberty 
of  rn>eattng  It  here: 

"In  equity,  if  there  is  ground  for  Invoking 
its  jurisdiction,  and  an  infringement  has  been 
found  and  decreed,  and  there  has  been  no  un- 
reasonable delay  in  commencing  the  suit,  an 
account  of  profits  will  be  decreed,  which  means 
the  net  profits  the  infringer  has  actually  real- 
ized. This  rule  holds  good  regardless  of  wheth- 
er the  owner  would  have  recovered  a  like  profit 
on  similar  sales." 

In  cases  where  bad  faith  in  the  use  of  the 
trade-mark  Is  shown,  additional  elements  of 
damages  are  sometimes  permitted,  and  larger 
damages  are  allowed. 

The  measure  of  damages  as  it  is  stated  in 
the  above  quotation  from  Sutherland  Is  sus- 
tained by  the  overwhelming  weight  of  au- 
thority. We  shall  refer  to  only  a  few  of  the 
many  cases  that  could  be  cited  upon  the 
subject,  namely:  Regis  v.  Jaynes  ft  Co.,  191 
Mass.  246,  77  N.  B.  774;  W.  R.  Lynn  Shoe 
Co.  V.  Auburn-Lynn  Shoe  Co.,  100  Me.  461, 
62  Atl.  409,  4  L.  R.  A.  (N.  S.)  960;  El  Modello, 
etc.,  Co.  V.  Gato,  25  Fla.  886,  7  South.  23,  6 
L.  R.  A.  823,  23  Am.  St.  Rep.  537 ;  Graham  v. 
Plate,  40  Cal.  693,  6  Am.  Rep.  640;  W<M 
Brothers  v.  Hamilton-Brown  Shoe  Oa,  206 
Fed.  611,  124  O.  C.  A.  400,  afilrmed  In  240  U. 
8.  261,  36  Sup.  Ct  269,  60  L.  iEd.  629.  We 
shall  hereinafter  again  refer  to  sonfe  of  the 
foregoing  cases. 

[i]  Plaintiff's  counsel  contend,  however, 
that  the  defendant  Iiad  permitted  the  plain- 
tiff to  use  the  trade-mark,  and  had  otherwise 
been  guilty  of  laches  or  delay  in  asserting 
its  claim,  and  that  for  that  reason  the  dis- 
trict court's  finding  and  conclusion  that  the 
defendant  is  not  entitled  to  substantial  dam- 


Digitized  by 


Google 


734 


197  PACIFIO  KEPORXEB 


(Utah 


ages  should  be  sustained.  There  Is  no  merit 
to  the  contention  that  the  defendant  should 
be  deprived  of  all  damages  merely  because  It 
did  not  sooner  assert  its  right  to  the  excln- 
slve  use  of  the  trade-mark  In  the  courts.  In 
this  case  the  agreement  of  sale  was  entered 
Into  on  the  4th  day  of  June,  1918,  at  which 
time  the  plaintlCT  took  possession  of  th6  mill- 
ing plant.  The  deed  of  conveyance  was 
made  August  27,  1918,  and  the  complaint  In 
this  case  was  filed  May  30, 1919.  Defendant's 
answer  and  counterclaim  was  filed  June  23, 
1919.  No  case  is  cited,  and  none  can  be 
found,  we  think,  wherein  it  is  held  that  a 
mere  delay  of  such  a  short  period  of  time 
will  bar  an  action  for  rell4f.  True  it  is  that 
long  delays,  when  coupled  with  other  circum- 
stances, may  deprive  a  plaintiff  of  the  right 
to  an  accounting  from  the  infringer  of  a 
trade-mark,  for  profits,  and  may  limit  the 
owner  to  the  equitable  remedy  of  an  injunc- 
tion. The-  cases  are  numerous,  however, 
wherein  it  Is  held  that  although  the  owner  of 
a  trade-mark.  In  case  of  Infringement,  de- 
layed the  bringing  of  an  action  he  Is,  never- 
theless, entitled  to  en  accounting  for  the 
profits  realized  by  the  infringer  from  the  time 
the  right  to  the  exclusive  use  of  the  trade- 
mark is  asserted  In  court  by  the  owner. 

In  Enoch  Morgan's  Sons  Oo.  t.  Troxell,  67 
How.  Pr.  (N.  Y.)  121,  it  is  held: 

"Damages  will  be  given  only  for  such  sales 
as  have  taken  place  after  the  commencemetit 
of  the  action  where  it  is  shown  that  the  plain- 
tiff knew  of  the  infringement  bnt  took  no  steps 
to  arrest  it." 

It  is  true  that  that  case  was  overruled  in 
89  N.  X.  293,  42  Am.  Rep.  294.  It  was,  how- 
ever, overruled  upon  another  point,  and  the 
rule  respecting  the  measure  of  damages  was 
not  assailed.  The  decision  in  .89  N.  T.  was, 
however,  later  indirectly  overruled  by  the 
federal  Court  in  EMocb  Morgan  S<m8  Co.  ▼. 
Wendover,  43  Fed.  420, 10  L.  R.  A.  283,  where 
the  decision  In  67  How.  Pr.,  before  referred 
to,  was  sustained. 

In  Menendez  v.  Holt,  128  U.  S.  614,  at  page 
624,  9  Sup.  Ct  143,  at  page  146  (32  li.  Ed. 
626),  In  speaking  of  the  effect  of  delay  in  as- 
serting the  right  to  the  exclusive  use  of  a 
trade-mark  or  where  implied  consent  to  Its 
use  Is  claimed,  the  Supreme  Court  of  the  Uni- 
ted States  says : 

"Where  consent  by  the  owner  of  the  use  of 
his  trade-mark  by  another  is  to  l>e  inferred 
from  his  knowledge  and  silence  merely,  'It 
lasts  no  longer  than  the  silence  from  which  it 
springs;  it  is,  in  reality,  no  more  than  a  rev- 
ocable license.'" 

In  38  Cyc.  884,  it  is  said: 

"Laches  or  delay  is  a  bar  to  an  accounting 
for  profits  and  the  recovery  of  damages  for 
pott  infrinoementt  even  though  not  sufficient 
to  bar  an  injunction  against  a  further  contin- 
uaoce  of  the  wrong."     (Italics  oura.) 


By  "past  Infringements,"  as  we  understand 
the  term,  is  meant  the  period  of  time  preced- 
ing the  bringing  of  an  action.  That  doctrine 
Is  well  illustrated  in  the  case  of  Regis  y. 
Jaynes  &  Co.,  supra,  where,  in  the  course  o£ 
the  opinion,  it  is  said : 

"The  defendants  argue  that  in  such  a  case 
as  this,  while  an  injunction  may  be  granted  to 
protect  the  rights  of  the  plaintiffs  in  their 
trade-name,  yet  the  defendants  should  not  be 
held  for  the  profits  which  they  had  realized  by 
selling  articles  bearing  a  name  like  the  one  used 
by  the  plaintiffs,  in  the  absence  of  any  fraudu- 
lent intention  on  their  part,  when  it  was  found 
that  they  had  acted  in  ignorance  of  the  plain- 
tiffs' rights,  and  it  did  not  appear  that  substan- 
tial injury  had  been  done  to  the  plaintiffs  before 
the  filing  of  their  bill.  OHiere  is  some  conflict 
In  the  decisions;  bnt  we  think  that  the  weight 
of  modem  authority  is  in  favor  of  the  role 
that  an  account  of  profits  will  not  be  taken 
where  the  wrongful  use  of  a  trade-mark  or  a 
trade-name  has  been  merely  accidental,  or 
without  any  actual  wrongful  intent  to  defraud 
a  plaintiff  or  to  deceive  the  public  [citing  cases], 

"Bnt  we  do  not  think  that  the  defendants 
are  protected  by  this  prindple  against  the  tak- 
ing of  the  account  here  in  question.  The  ac- 
count is  ordered  to  be  taken  only  since  the  fil- 
ing of  the  oi-iginal  bill,  upon  the  charge  made 
In  the  supplemental  bill  that  during  the  litiga- 
tion the  defendants  have  persisted  in  their  in- 
fringement. It  cannot  be  said  that  this  con- 
duct on  their  part  was  in  ignorance  of  the 
plaintiffs'  rights;  they  were  at  least  put  upon 
inquiry,  and  must  be  diarged  with  knowledge  of 
what  they  would  have  learned  upon  reasonaUe 
inquiry.  Nor  can  it  be  said  that  their  conduct 
since  the  filing  of  the  bill  was  innocent  or  free 
from  wrongful  intent  within  the  meaning  of  the 
rule  which  has  been  stated.  They  chose  after 
full  notice  and  warning  to  persist  in  violating 
the  plaintiffs'  rights.  If  the  facts  as  they  aft- 
erwards were  proved  could  have  been  made 
mauifest  to  the  court  when  the  bill  was  filed, 
an  injunction  must  have  issued  then.  It  does 
not  lie  in  the  defendants'  mouths  to  say  that 
conduct  on  their  part  which  afterwards  was 
proved  to  have  been  wrongful,  and  as  to  which 
they  had  either  full  knowledge  or  the  means  of 
obtaining  full  knowledge  of  the  facts,  was  ei- 
ther lawful  or  innocent." 

In  the  case  just  quoted  from  profits  were 
allowed  only  from  the  commencement  of  the 
action. 

In  W.  R.  Lynn  Shoe  Co.  v.  Aubnm-Lyiui 
Shoe  Co.,  supra,  the  rule  respecting  damages 
is  stated  thus: 

"The  rule  which  now  prevails  in  the  equity 
courts  respecting  the  wrongdoer's  accountabil- 
ity for  the  'profits  and  damages'  resulting  from 
his  unlawful  acts,  requires  the  master  not  only 
to  take  an  account  of  all  profits  made  by  the 
defendant,  but  also  to  make  an  inquiry  in  re- 
gard to  all  damages  sustained  by  the  plaintiff 
on  account  of  the  defendant's  wrongful  acta, 
and  since  it  cannot  be  ascertained  with  any 
reasonable  certainty  how  much  of  the  profit  la 
due  to  the  trade-mark  and  how  much  to  the 
intrinsic  value  of  the  commodity,  the  whole 
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vrin  be  awarded  to  the  plaintiff.  It  is  equally 
well  settled  that  the  profits  recoverable  in 
equity  for  nnfair  competition  are  governed  by 
the  same  rule  as  in  cases  of  infringement  of 
trade-marks,  and  are  not  limited  to  such  as 
accme  from  sales  in  which  it  is  shown  that  the 
customer  is  actually  deceived,  but  include  all 
made  on  the  goods  sold  In  the  simulated  dress 
or  package,  and  in  violation  of  the  rights  of 
the  original  proprietor"  (dting  eases). 

In  that  case  profits  were  likewise  allowed 
from  the  commencement  of  ttie  action. 

The  trne  rule  respecting  the  measure  of 
damages  In  cases  where  tbere  is  delay  in 
bringing  an  action,  or  where  there  are  cir- 
cumstances showing  that  the  use  of  the 
trade-mark  was  not  intentionally  wrongful, 
is  also  well  stated  in  the  following  cases  in 
which  an  accounting  was  allowed  from  the 
bringing  of  the  action:  Wolf  Brothers  ▼. 
Hamilton-Brown  Shoe  Co.,  206  Fed.  611,  124 
G.  C.  A.  400,  affirmed  in  240  U.  S.  251,  36  Sup. 
Gt.  269,  60  L.  Ed.  629;  BI  ModeUo,  etc.  Go.  v. 
Gato,  supra.  In  the  foregoing  cases  numer- 
ous other  cases  are  dted  which  sustain  and 
Illustrate  the  doctrine,  and  in  view  of  that 
we  shall  not  quote  further  from  the  cases  nor 
dte  others  here. 

[I]  In  the  case  at  bar  there  Is  nothing  to 
show  that  the  plaintiff  acted  in  bad  faith  in 
the  initial  use  of  the  trade-mark.  It,  how- 
ever well  knew  that  the  defendant  had  been, 
and  was  continulag  to,  use  the  trade-mark  In 
the  sale  of  flour  when  it  attempted  to  buy 
the  same  from  Collins  &  Co.,  and  when  it 
notified  the  defendant  of  that  ftict  and  de- 
manded that  the  latter  should  cease  using  the 
same.  At  that  time  It  must  have  been  aware 
of  two  facts :  (1)  That  it  did  not  obtain  {he 
trade-mark  by  purchasing  one  of  defendant's 
milling  plants;  and  (2),  that  the  defendant 
was  claiming  it  as  a  trade-mark  in  connec- 
tion with  its  milling  business  although  it  had 
not  formally  protested  that  the  plaintiff 
might  not  use  it  as  it  was  doing.  It  should 
also  be  observed  that  in  the  case  at  bar,  as 
in  the  case  of  Regis  v.  Jaynes  &  Co.,  supra, 
a  supplemental  counterclaim  was  filed  by  the 
defendant  that  the  plaintiff  was  persisting  in 
and  continuing  the  sales  of  fiour  with  defend- 
ant's trade-mark,  and  by  reason  of  tiiat  c(m- 
duct  was  damaging  the  defendant.  The 
plaintiff  here,  as  was  the  case  in  the  Regis 
Case,  continued  the  infringement  until  en- 
joined from  doing  so  by  the  court  Under 
sucli  circumstances  the  plaintiff  cannot  suc- 
cessfully contend  that  It  committed  no  wrong. 

Tbere  was  some  conduct  on  the  part  of  the 
defendant,  however,  which  is,  perhaps,  also 
open  to  criticism.  The  defendant  sold  plain- 
tiff some  sacks  with  the  trade-mark  thereon, 
knowing  that  they  would  be  used  during  the 
summer  of  1918  in  selling  flour.  While  it  is 
true  that  the  sacks  that  were  sold  to  the 
plaintiff  had  the  Salt  lAke  City  address  up- 
oa  them,  it  nevertheless  might  have  been  con- 


the  defendant  of  the  use  by  plaintiff  ot  the 
trade-mark  in  disposing  of  the  flour  manufac- 
tured at  the  plant  purchased  by  plaintiff.  If 
it  be  assumed  that  defendant's  act  consti- 
tuted consent,  then  such  consent,  as  Is  well 
pointed  out  by  the  Supreme  Oourt  of  the  Uni- 
ted States,  amounted  to  no  more,  and  could 
amount  to  no  more,  than  a  revocable  license. 
If,  therefore,  the  plaintiff  is  given  the  full 
benefit  of  every  doubt  respecting  its '  good 
faith  in  the  matter,  nevertheless,  in  view  of 
Its  own  acts  and  conduct  to  which  reference 
has  been  made,  that  it  did  not  own  the  trade- 
mark, and  without  the  consent  of  the  defend- 
ant had  no  right  to  its  use  after  the  defend- 
ant had  filed  its  counterclaim,  how  can  it  es- 
cape liability?  Assuming,  however,  that  the 
plaintiff  was  Justified  in  believing  that  the 
defendant  made  no  objection  to  plaintiff's  use 
of  the  trade-mark  immediately  after  the  sale 
of  the  sacks  aforesaid,  yet  when  the  defend- 
ant came  into  court  and  set  forth  tlie  facts 
respecting  its  title,  and  claimed  its  legal 
rights,  the  plaintiff  no  longer  had  any  rea- 
sonable ground  uixm  which  to  base  its  claim 
of  ownership  and  right  to  the  use  of  the 
trade-mark  in  connection  with  its  milling 
plant.  As  pointed  out  by  the  Supreme  Ju- 
dicial Court  of  Massachusetts  in-  Regis  v. 
Jaynes  &  Co.,  tsaprei,  from  the  time  that  the 
defendant  aet  up  its  claim  the  plaintiff  had 
absolute  knowledge  of  defendant's  rights  and 
the  source  of  its  title  to  the  trade-mark. 

Moreover,  if  the  facts  had  been  made 
known  to  the  district  court  wlilch  were  made 
to  appear  at  the  trial,  the  court  should,  and 
no  doubt  would,  at  once  have  enjcdned  the 
plaintiff  from  using  the  trade-mark,  because 
such  use  was  unlawful  as  agaiitst  the  defend- 
ant From  that  time  on,  therefore,  in  con- 
templation of  law,  the  plaintiff  must  be  held 
to  have  used  the  trade-mark  without  author- 
ity and  without  right,  and  hence  it  should  be 
required  to  account  to  the  defendant  for  the 
profits  it  realized  from  the  sale  of  flour  under 
the  White  Fawn  brand.  The  defendant,  how- 
ever, daims  that  it  sold  its  White  Fawn  fiour 
at  a  net  profit  of  26  cents  a  barrel,  and  there- 
fore it  should  be  awarded  the  profit  it  re- 
ceived from  sales  made  by  it.  The  authori- 
ties, however,  all  lay  down  the  rule  that  the 
measure  of  damages  is  the  net  profits  wlilch 
the  infringer  of  the  trade-mark  received  from 
all  sales  made  by  him,  and  that  is  the  rule 
which,  in.  our  Judgment  should  prevail  in 
this  case.  Defendant  is  therefore  entitled  to 
an  accoimtlng  from  and  after  June  23,  1919, 
up  to  the  entry  of  Judgment  In  this  case. 
While  there  is  a  statement  of  sales  of  White 
Fawn  fiour  that  were  made,  and  the  net 
profits  that  were  derived  therefrom  by  the 
plaintiff  during  the  period  commencing  Au- 
gust, 1918,  to  some  time  in,  the  year  1019, 
yet  there  is  no  statement  covering  the  period 
of  time  to  which  we  have  held  that  the  de- 
fendant is  entitled  to  an  accounting,  to  wit, 
Btrued  by  tlie  plaintiff  into  a  permission  by  from  the  23d  day  at  June,  1919,  to  the  data 
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of  the  entry  of  Judgment  enjoining  the  plain- 
tiff from  using  the  trade-mark. 

We  remark  that  we  do  not  wish  to  be  un- 
derstood as  holding  that  in  all  cases  where 
there  is  delay  in  asserting  the  rii;ht  to  the 
exclusive  use  of  a  trade-mark  the  owner  can 
recover  damages  only  from  the  time  the  right 
is  asserted  in  court.  There  may  be  cases  of 
reasonable  delay  where  the  circumstances  in 
no  way  countenance  the  use  of  the  trade- 
mark by  the  infringer  and  where  the  right  to 
an  accounting  will  relate  back  to  the  very  in- 
ception of  the  use  of  the  trade-mark  if  wrong- 
ful. The  measure  of  damages  in  the  case  at 
bar  is  based  on  what  we  conceive  to  be  the 
overwhelming  weight  of  authority  in  cases  of 
this  character  where  there  is  some  doubt  re- 
specting the  use  of  the  trade-mark  before  the 
right  la  asserted  in  the  courts. 

There  is  no  merit  In  the  other  assignments 
of  error  argued  by  defendant's  counsel,  and 
we  shall  not  pause  to  consider  them  further. 

This  brings  us  to  the  plaintiffs  appeal  and 
to  its  assignments  of  error. 

[7]  There  Is  no  merit  to  plaintitTs  conten- 
tion that  the  trade-mark  was  transferred  by 
the  deed  of  conveyance  by  anything  that  Is 
said  therein.  The  clause  in  the  deed  whidi 
is  relied  on,  and  which  reads,  "together  with 
the  milling  plant  upon  said  premises  and  all 
buildings,  equipment,  tools,  appurtenances, 
rights,  and  privileges  thereto  belonging"  is  a 
usual  clause  in  deeds  of  conveyance.  Under 
our  statute  all  of  those  things  would  tiave 
passed  without  express  mention,  except 
equipment  and  tools,  and  if  those  luid  been 
permanently  attached  to  the  buildings,  they 
perhaps  would  also  have  passed  without  ex- 
press menti(m.  Again,  the  legal  Import  of 
the  phrase  "appurtenances,  rights,  and  priv- 
ileges thereto  belonging,"  as  is  well  under^ 
stood,  includes  all  those  appurtenances,  etc., 
which  are  used  In  direct  connection  with  the 
real  estate  conveyed.  In  some  instances 
more,  and  in  some  others  less,  is  thereby 
conveyed,  depending  entirely  upon  what  ease- 
ments, rights,  and  privileges  are  used  in  con- 
nection with  the  real  estate  conveyed.  W© 
do  not  think  that  a  single  case  can  be  found, 
certainly  none  is  cited,  and  we  know  of 
none,  wherein  it  was  held  that  under  such 
terms  trade-marks  are  transferred  and  pass 
to  the  vendee.  The  difficulties  tliat  would 
arise  from  such  a  holding  might  not  only  be 
various,  but  might  lead  to  disastrous  results. 
Suppose,  as  is  the  case  here,  that  the  vendor 
continued  to  carry  on  the  same  business  In 
the  same  vicinity  in  another  plant  which  it 
was  carrying  on  in  connection  with  the  plant 
sold,  and  thus  would  necessarily  continue  in 
the  business  of  manufacturing  and  selling 
flour,  could  it  thus  be  inferred,  without  an  ex- 
press agreement,  that  the  vendor  Intended  to 
part  with  its  trade-mark?  Suppose  further 
that  the  vendor  manufactures  and  sells  a 
number  of  brands  of  flour,  all  of  which  have 
become  connected  with,  and  are,  trade-marlu 


in  his  business,  as  Is  the  case  wlfh  the  plain- 
tiff here,  which,  the  record  shows,  manufac- 
tured and  sold  10  different  brands  of  flour, 
would,  under  such  clrcmnstances,  the  deed  be 
held  to  have  passed  all  of  them,  and  if  not, 
how  many?  If,  however,  one  or  more  did 
pass  to  it,  would  not  all  have  passed?  Quite 
apart  from  the  foregoing  considerations,  how- 
ever, the  conclusion  is  irresistible  that  it  was 
not  Intended  at  the  time  the  deed  was  made, 
by  either  party,  that  the  trade-mark  should 
pass;  and,  as  a  matter  of  law.  It  did  not  pass 
to  the  plaintiff. 

[8]  Nor  is  plalntUTs  contention  tenable 
that  it  purchased  or  obtained  the  right  to  use 
the  trade-mark  in  any  other  manner  than  by 
deed  of  conveyance.  It  is  true  that  the  right 
to  use  a  trade-mark  may  be  acquired  by  pur- 
chase without  any  express  terms  mentioning 
the  trade-mark  in  the  instrument  of  convey- 
ance or  transfer  of  the  property  with  which 
the  trade-mark  is  used.  If  a  trade-mark  is 
transferred  that  way,  however,  it  must  be 
done  by  acquiring  the  good  will  of  the  basi- 
ness  in  connection  with  which  the  trade-nmrk 
is  used,  and  of  which  it  is  a  part.  Where  it 
has  been  held  that  the  trade-marks  passed, 
the  vendee  has  always  acquired  the  good  will 
of  the  business  purchased,  and,  as  a  general 
rule,  the  vendor  has  retired  from  the  busi- 
ness. Under  such  circumstances  the  courts 
have  held  that  where,  from  the  whole  trans- 
action, it  clearly  api)ears  that  It  was  the  In- 
tention of  the  vendor  to  part  with,  and  the 
intention  of  the  vendee  to  acquire,  the  good 
will  of  the  business  transferred  as  a  part  of 
the  transaction,  the  trade-mark  or  trade- 
name used  in  connection  with,  and  as  an  In- 
cident to,  the  business  may  pass  without  ex-. 
pressly  so  stating  in  the  instrument  of  trans- 
fer. To  that  effect  are  the  authorities  cited 
by  plaintiff,  but  they  go  no  farther  than  that. 
There  is  nothing  of  that  nature  in  this  case. 

[9,10]  It  is,  however,  also  ctmtended  that 
a  trade-mark  may  be  acquired  for  a  limited 
territory  merely,  and  in  support  of  that  con- 
tention the  case  of  The  Coca-Cola,  etc.,  Co. 
V.  The  Coca-Cola  Co.  (D.  C)  269  Fed.  796,  Is 
cited.  There  la  no  doubt  that  sudi  is  tbe 
law,  but  in  order  to  accomplish  that  result 
there  certainly  must  be  an  agreement  or  un- 
derstanding to  that  effect  between  the  par- 
ties. How  can  any  one  determine  how  much 
territory  is  Intended  to  be  transferred,  or  Is, 
in  fact,  transferred,  unless  it  Is  stated  and 
agreed  upon  by  the  parties?  The  plaintiff  In 
its  complaint  did  not  base  its  right  to  the 
trade-mark  upon  any  such  theory:  nor.  In 
view  of  its  acts  and  conduct,  to  which  r^er- 
ence  has  been  made,  can  a  right  thereto  be 
based  upon  any  such  hypothesis.  It  Is  not 
enough  merely  to  assert  a  right  In  this  court. 
The  right,  if  It  exists,  must  have  some  basis 
in  the  pleadings,  and  be  supported  in  the  pro- 
ceedings. It  Is  manifest  from  this  record 
that  plaintiff  did  not  acquire  the  right  to  the 
use  at  the  trade-marJk  in  questioa  in  any  man- 
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ner  whatever,  uid  hence  Ito  daim  In  tlut  re- 
gard mnst  fall.  . 

The  findlnga  and  condnslonB  of  the  court 
are,  therefore,  not  only  supported  by  the  evl- 
deoce,  bnt,  Is  so  far  as  they  are  against  the 
plaintiff,  are  clearly  right.  There  is  no 
merit  to  plaintiff's  Other  assignments  of  er- 
ror, and  we  shall  not  devote  farther  time  to 
them. 

The  findings  of  fact  and  conclnsicm  of  law 
that  the  defendant  did  not  snstaln,  and  is  not 
entitled  to,  substantial  damages  are,  however, 
disapproved  and  set  aside,  and  the  Judgment 
to  that  effect  Is  reversed.  In  all  other  re- 
spects It  Is  affirmed.  The  case  is  therefore 
remanded  to  the  district  court  of  Salt  Lake 
coonty  with  directions  to  set  aside  Its  finding 
of  fact  and  conclusion  of  law  that  the  de- 
fendant did  not  sustain,  and  is  not  entitled 
to,  damages;  that  it  require  the  plaintiff  to 
.  render  and  make  a  full  and  accurate  account 
of  all  the  sales  of  White  Fawn  brand  of  flour 
from  the  23d  day  of  June,  1919,  to  the  date 
that  the  court  entered  judgment  enjoining 
the  plaintiff  from  the  ase  of  the  trade-mark 
at  the  net  profit  of  15  cents  per  barrel,  and 
viion  such  account  the  court  enter  judgment 
for  such  amount  in  favor  of  the  defendant 
and  against  the  plaintiff  herein;  defendant 
to  recover  coats  on  this  appeal. 

CORFMAN,  a  X,  and  WEBEB,  QIDOON, 
and  THUBMAN,  JJ^  concur. 


(S8  Utab.  90) 

SPmNQ  CREEK  IRR.  CO.  v.  ZOLLINGER 
•t  al.    (No.  3569.) 

(Snpreme  Court  of  Utah.    April  12,  1921.) 

1.  Waters  and  water  courses  «=3 149— Appro- 
.   priator  may  change   point   of  diversion  to 

tributary. 
One  who  has  made  a  valid  appropriatiott  of 
a  portion  of  the  waters  of  a  river  has  a  right 
to  change  his  point  of  diversion  to  a  stream 
constituting  a  tributary  to  such  river  at  anj 
■abseqnent  time  unless  he  thereby  interferes 
with  a  prior  appropriator  on  such  stream. 

2.  Appeal  and  error  «=3l07l(l)— Where  find- 
ings are  Indefinite,  are  not  sustained  by  evi- 
dence, and  do  not  support  oonduslons,  Judg- 
nent  will  be  reversed. 

In  an  action  to  quiet  title  to  the  waters  of 
a  creek  involving  the  issue  whether  the  plain- 
tiff or  the  defendants  had  priority  to  the  use 
of  water,  where  the  findings  of  the  court  are 
indefinite  as  to  who  first  appropriated  the  wa- 
ter, and' where  such  findings  are  not  supported 
by  the  evidence  and  do  not  support  the  condn- 
■ions  of  the  court,  the  Judgment  will  be  re- 
Tersed. 

8.  Water*    and    water    ooarses  «=»I52(6)— 
Owner,  presumed  not  to  have  acquired  title 
to  water  by  adverse  use. 
The  presumption  is  against  the  acquisition 

of  title  of  water  by  adverse  use  both  as  to  par- 
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ties  on  the  upper  portlosa  of  an  ni)per  jwrtion 
of  a  stream  and  as  to  parties  below. 

4.  Waters  and  water  courses  «=»I38— Advers* 
nse  must  be  as  to  water  needed  by  prior  ap- 
propriator. 

Use  of  water  for  irrigation  purposes  to  give 
one  a  title  thereto  by  adverse  use  as  against  a 
prior  appropriator  mnst  have  been  use  of  water 
needed  by  such  prior  appropriator,  since,  if 
prior  appropriator  did  not  need  the  water,  he 
had  no  right  to  interfere  with  others'  use 
thereof.^ 

9.  Waters  and  water  oonraes  ^=> 1 52(6)— Par- 
ty who  claims  title  to  adverse  use  has  burden 
of  proof. 

The  burden  is  on  the  party  who  daimi 
title  by  adverse  ase  to  establish  the  fact  that 
the  use  was  adverse.* 

6.  Waters  and  water  ooarses  <=»I37— Diver- 
sion made  by  one  ditoh  cannot  be  tacked  en 
to  that  of  another  so  as  to  make  appropria- 
tion oontemporaneous. 

Where  appropriations  are  made  at  different' 
points  of  diversion  on  a  stream  and  by  means 
of  different  ditches,  the  diversion  made  by  each 
ditdi  is  of  neceasi^  an  independent  appropria- 
tion, and  the  appropriation  made  by  one  ditch 
cannot  be  tacked  on  to  that  of  another  so  as  to 
make  the  appropriation  contemporaneous,  but, 
where  one  ditch  is  abandoned  after  appropria- 
tion Is  made,  the  same  right  may  be  trans- 
ferred to  another  ditch  subseqnently  made 
without  losing  its  priority. 

7.  Costs  ^9241— Divided  equally  where  Jadg- 
ment  Is  reversed  and  cause  remanded  because 
o1  Indeflnlteness  of  findings. 

Where  the  Supreme  Court  is  required  to 
reverse  judgment  and  remand  the  cause  on  ap- 
peal because  of  the  indefiniteness  of  the  findings 
and  failure  of  the  findings  to  support  the  court's 
conclusions,  the  cost  of  appeal  will  be  divided 
equally  Iratween  the  appellant  and  respondent 

Appeal  from  District  Coort.  Gadie  Coun- 
ty;   J.  D.  Call,  Judge. 

Action  by  the  Sprlni;  Creek  Irrigation 
Ck>mpany  against  Jacob  Zollinger  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Beversed  and  remanded,  with  In- 
stmctlons. 

Ii.  E.  Nelson  and  W.  W.  Maug^n,  both  of 
Logan,  for  appellant 

Walters  &  Harris,  of  Logan,  for  respond- 
ents. 

THTJBMAN,  J.  This  Is  an  action  to  quiet 
title  to  the  waters  of  Clear  creek,  in  Cadie 
county,  Utah.  No  controversy  arises  in  re- 
spect, to  the  pleadings ;  nor  Is  It  necessary  to 
even'  state  the  substance  of  the  pleadings,  ex- 
cept to  say  that  both  plaintiff  and  defend- 
ants dalm  title  to  the  waters  of  the  credc. 


•Ifannlnc  v.  lite,  IT  Vtak,  ta.  54  Fao.  Ul; 
Oleaiy  v.  Danleb,  GO  Utah,  SOS,  107  Pae.  SO. 

>  Smith  V.  NorUi  Canyon  Watar  Co.,  U  Utah.  ttO, 
El  Pac.  2M. 


tt=>For  other  eaaas  see  aame  tople  and  KIT  -NIWBBH  la  all  Kar-Namharad  Dlsaata  and  Indaxaa 
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not  only  by  prior  appropriation,  but  by  ad- 
verse user  as  well. 

Clear  creek  Is  a  tributary  of  Blacksmltli 
Fork  river,  in  Cache  county,  and  is  formed 
by  springs  rising  in  tbe  valley.  It  is  quite 
uniform  and  constant  in  flow  during  the 
irrigation  season  as  compared  with  streanis 
having  their  source  in  the  mountains. 

Plaintiff  dalms  to  be  the  owner  of  the 
right  to  use  for  beneficial  purposes  aU  of 
the  waters  of  Blacksmith  Fork  river  and 
its  tributaries,  including  Clear  creek,  to  the 
extent  of  30  cubic  feet  per  second,  but  none 
of  said  waters,  except  those  of  Clear  creek, 
are  involved  in  this  litigation. 

PlaintifF's  predecessors  in  interest  made 
the  appropriation  under  which  plaintiff  now 
claims  in  1879  by  the  erection  of  a  dam 
across  the  Blacksmith  Fork  river,  below  its 
junction  with  Clear  creek,  and  the  construc- 
tion of  a  canal  leading  therefrom  to  the 
vicinity  of  the  lands  to  be  Irrigated  thereby. 
Later  on,  in  1902,  plaintiff  changed  its  place 
of  diversion  'of  said  waters  to  a  point  above 
the  Junction  of  the  river  with  Clear  creek 
by  the  construction  of  a  dam  in  the  river 
and  a  canal  leading  therefrom,  which  said 
canal  crossed  said  Clear  creek  In  such  man- 
ner as  to  intercept  the  waters  thereof.  The 
canal  thus  constructed,  after  crossing  Clear 
creek,  formed  a  Junction  with  the  canal  con- 
structed in  1879. 

Defendants'  appropriations  of  the  waters 
of  Clear  creek,  in  part  date  back  to  some 
time  between  1878  and  1880 ;  the  exact  date 
being  the  subject  of  dispute.  The  appropri- 
ations were  made  by  means  of  dams  placed 
in  the  creek  and  ditches  leading  therefrom. 
Both  plaintiff  and  defendants,  and  their  pred- 
ecessors in  interest,  have  used  tbe  waters  so 
diverted  by  them  for  the  irrigation  of  their 
lands,  and  for  other  beneficial  purposes,  ever 
since  the  first  diversion  thereof,  as  above  set 
forth.  Both  parties  increased  their  area  of 
irrigated  lands  during  the  first  few  years  aft- 
er their  Irrigation  began,  but  it  does  not  ap- 
pear that  the  quantity  of  water  originally  di- 
verted was  materially  increased.  It  required 
less  water  to  irrigate  the  same  quantity  of 
land  as  time  passed  on.  Such  seems  to  have 
been  the  common  exi)erience  of  practically 
every  community  where  Irrigation  is  carried 
on  in  the  arid  region. 

The  trial  court  made  elaborate  findings 
of  fact  and  concluded  therefrom  that  the 
defendants  are  the  owners  of  the  right  to 
the  'beneficial  use  of  all  the  waters  of  Clear 
creek  at  points  of  diversion  of  their  several 
ditches,  as  appurtenant  to  their  lands,  and 
that  the  plaintiff  is  the  owner  of  the  right 
to  the  beneficial  use  of  all  the  waters  arising 
and  flowing  in  tbe  channel  below;  In  other 
words,  plaintiff's  right,  as  found  by  the  court, 
seem^  to  be  in  the  nature  of  a  secondary 
right,  although  not  so  denominated  in  the 
findings. 

Judgment  was  entered  in  accordance  with 


the  conclusions  of  the  court,  from  which 
Judgment  plaintiff  appeals,  and  presents  for 
our  consideration  numerous  assignments  of 
error. 

On  motion  of  appellant,  seasonably  made, 
appellant  was  permitted  to  amend  its  origin- 
al assignments  of  error  as  to  all  assignments 
relating  to  the  insufficiency  of  the  evidence. 

After  a  careful  examination  of  the  record, 
including  a  review  of  all  the  evidence  ap- 
pearing in  the  transcript  and  tbe  briefs  of 
counsel  filed  In  the  case,  we  regret  we  are 
unable  to  make  a  final  disposition  of  tbe  case, 
either  by  affirming  the  Judgment  of  the  trial 
court  or  entering  findings  and  Judgment  of 
our  own. 

The  findings  are  indefinite  concerning  the 
most  vital  issue  presented  by  the  pleadings. 
The  main  question  to  be  determined  by  the 
trial  court  was  the  question  of  priority  of 
right  to  the  use  of  the  water.  In  finding 
No.  3  the  court  found  that  plaintiff's  pred- 
ecessors in  Interest  constructed  a  dam  In 
Blacksmith  Fork  rive:  and  began  the  con- 
struction of  a  canal  leading  therefrom  to 
their  lands  in  1879.  As  to  the  exact  time 
in  1879  when  the  work  was  commenced  the 
findings  are  silent,  although,  as  will  appear 
later  on,  the  exact  time,  as  near  as  practica- 
ble, was  of  the  very  essence  of  the  case. 

In  finding  No.  11  the  court.  In  dealing  with 
the  appropriatlona  made  by  defendants,  in- 
forms us  that  in  1878  one  Milton  D.  Ham- 
mond appropriated  water  from  Blacksmith 
Foi^  river  for  the  irrigation  of  ids  lands  by 
means  of  a  ditch,  and  that  said  ditch,  as  a 
means  of  irrigation,  proved  to  be  impractica- 
ble, so  that  in  1879  he  commenced  the  con- 
struction of  ditches  from  Clear  creek  for  the 
Irrigation  of  the  same  lands.  Again,  the 
findings  are  silent  as  to  the  time  in  1879  when 
Hammond  commenced  the  construction  of 
these  ditches.  There  is  nothing  In  the  find- 
ings to  Indicate  that  an  appropriation  of 
water  from  Clear  creek  In  1879  should  re- 
late back  to  an  abortive  attempt  to  appro- 
priate water  from  Blacksmith  Fork  river  in 
1878.  Hence,  as  far  as  these  findings  are 
concerned,  it  does  not  appear  which  of  the 
parties  litigant  first  commenced  the  construc- 
tion of  their  diverting  works  so  as  to  make 
an  appropriation  of  the  waters  of  Clear 
creek.  Nor  Is  there  anything  anywhere  in 
any  of  the  findings  from  which  this  court 
can  determine  the  essential  fact  as  to  whldi 
of  the  parties  took  the  first  step  towards  an 
appropriation  of  the  water.  Notwithstand- 
ing this  condition  of  the  record,  the  court 
finds  as  conclusions  of  law  that  the  defend- 
ants are  the  owners  of  the  ri^t  to  the 
beneficial  use  of  all  the  waters  of  CSear 
creek  at  the  points  of  diversion  of  their 
several  canals  as  appurtenant  to  the  lands 
owned  by  them  In  severalty,  and  also  that 
the  plaintiff  is  the  owner  of  the  right  to  the 
beneficial  use  of  tbe  waters  of  said  credc 
arising  or  flowing  in  tbe  channel  below. 
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Wben  we  consider  the  fact  tbat  defend- 
anta'  dlverttng  works,  consisting  of  four 
dama  and  ditches  leading  therefrom,  are  all 
situated  above  plalntUf's  point  of  diversion 
from  said  creek,  the  findings  and  conclusions 
simply  mean  tbat  plaintiff's  rights  to  said 
water  are  secondary  only  and  subject  en- 
tirely to  the  rights  of  the  defendants  of  all 
the  waters  of  the  creek.  -We  find  nothing  in 
the  findings  to  warrant  such  a  conclusion 
unless  we  could  feel  justified  In  holding  as 
matter  of  law  that  the  unsuccessful  effort 
of  Hammond  In  1878  to  appropriate  water 
from  Blacksmith  Fork  river  amoimted  to  an 
appropriation  of  the  waters  of  Clear  creek  at 
that  time.  We  do  not  feel  Justified  In  so 
holding  from  the  findings  of  the  court,  and 
bence  we  are  forced  to  conclude  that  the  first 
appr<^rlation  of  the  waters  of  Clear  creek 
by  both  parties  litigant  was  in  1879,  but  as 
to  which  was  first  the  findings  are  silent. 
If  we  go  Into  the  evidence  to  ascertain  the 
fact.  It  appears  quite  conclusive  that  plain- 
tiff's predecessors  In  Interest  commenced  the 
construction  of  plaintiff's  diverting  works 
in  April,  1878,  while  Milton  D.  Hammond, 
defendants'  predecessor  in  Interest,  did  not 
commence  until  the  month  of  June  of  the 
same  year.  Even  tf  we  could  go  so  far  as 
to  credit  defendants  with  Hammond's  at- 
tempted appropriation  of  the  waters  of 
Blacksmith  Fork  river  in  1878,  it  could  t^  no 
means  account  for  all  of  the  appropriations 
claimed  by  defendants  through  their  several 
ditches  constructed  by  them  and  their  pred- 
ecessors in  Interest  at  a  subsequent  date. 

[1]  Concerning  the  attenipted  appropriation 
of  the  waters  of  Blacksmith  Fork  river  by 
Hammond  in  1878,  for  fear  our  views  of  the 
law  should  be  misunderstood,  we  will  say 
once  for  all,  if  Hammond  had  made  a  valid 
appropriation  of  a  portion  of  the  waters  of 
Blacksmith  Fork  river  in  1878,  in  our  opinion 
he  would  have  had  a  right  to  change  his 
point  of  diversion  to  Clear  creek  at  any  sub- 
segaent  time  unless  he  thereby  Interfered 
with  a  prior  appropriator  on  that  particular 
stream.  But  we  cannot  determine  from  the 
findings  of  the  court  that  he  succeeded  in 
1878  in  making  a  valid  appropriation.  If  we 
refer  to  the  evidence,  it  Is  not  clear  to  the 
writer  that  he  even  attempted  to  aiqpropriate 
water  from  Bladumlth  Fork  river.  As  the 
evldmice  is  brief,  we  quote  literally  all  we 
are  able  to  find  on  that  particular  point. 
Mr.  E.  M.  Hammond,  a  son  of  Milton  D.  Ham- 
mond, and  a  witness  for  defendants,  was 
asked  to  point  out  on  the  map  (plaintiff's 
exhibit)  where  the  ditch  made  in  1878  was 
put.    The  witness  answered: 

•^  don't  know  whether  I  can  or  not  The 
first  ditch  we  put  in  don't  come  from  Clear 
creek;  I  think  in  here  some  place.  Tliere  is 
a  kind  of  a  low  place,  and  the  water  running 
off  in  here,  and  we  put  a  ditch  across  some 
high  ground  and  put  it  into  a  slough  that  came 
down  in  here  and  dammed  the  slough  up,  but  we 
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did  not  get  water  enough  to  water  mndi.  The 
water  then  seeped  away;  we  conld  not  get  a 
large  enough  stream.  Q.  Did  yon  during  the 
time  your  father  was  In  possession  of  those 
lands  put  in  any  ditches  from  Clear  creek? 
A.  Yes,  sir." 

Then  follows  a  statement  of  the  witness 
that  the  ditches  from  Clear  creek  were  con- 
structed in  1879,  as  above  set  forth.  It  was 
this  witness  who  also  testified  that  their 
first  ditch  on  Clear  creek  was  commenced 
in  June  of  that  year. 

[2]  For  the  foregoing  reasons  it  is  manifest 
that  the  findings  of  the  court  are  not  only 
indefinite,  but  do  not  support  the  conclusions 
to  which  we  have  referred.  It  Is  equally 
manifest  that  the  evidence  does  not  support 
the  findings.  For  these  reasons,  if  for  no 
other,  the  Judgment  should  be  reversed. 

There  are  other  questions  of  greater  or 
less  importance  that  should  be  considered 
inasmuch  as  the  case  must  be  remanded  for 
further  proceedings. 

The  court  found  that  plaintiff  had  not  ac- 
quired title  to  the  waters  of  Clear  creek. by 
adverse  use.  Appellant  assigns  that  finding 
as  error.  We  think  there  is  no  merit  in  ap- 
pellant's contention.  Indeed,  according  to 
our  view' of  the  law  relating  to  title  by  ad- 
verse use^  even  If  we  had  not  examined  the 
evidence,  we  would  be  Inclined  to  doubt  the 
probability  of  title  by  adverse  nse  being  ac- 
quired under  such  circumstances.  The  Idea 
that  parties  situated  on  the  upper  stretches  of 
a  stream  of  water  to  which  they  are  entitled, 
who  need  It  for  the  irrigation  of  their  crops, 
with  dams  and  ditches  already  made,  would 
allow  other  parties  situated  below  them  to 
claim,  take,  and  use  the  water  and  deprive 
them  of  the  nse  thereof  every  year  contin- 
uously and  uninterruptedly  for  seven  years 
consecutively.  Is  so  utterly  unbelievable  as 
to  seem  almost  preposterous.  If  the  record 
should  show  that  appellant  used  the  water 
openly,  peaceably,  continuously,  and  unin- 
terruptedly for  the  statutory  period,  it  would 
be  far  more  probable  that  such  use  was  based 
upon  an  acknowledged  and  recognized  right 
rather  than  upon  a  right  acquired  by  ad- 
verse use. 

The  court  also  found  that  defendants  had 
used  the  water  peaceably,  openly,  continuous- 
ly, under  a  claim  of  right,  and  adversely 
without  interruption,  except  In  four  irriga- 
tion seasons,  for  the  whole  period  of  time 
since  the  ditches  were  constructed. 

[3,4]  It  is  conceded  that  it  Is  far  more 
probable  that  a  M^t  by  adverse  use  may  be 
acquired  by  parties  on  the  upper  iwrtlons 
of  a  stream  than  by  parties  below  for  the 
reasons  above  suggested,  but  in  either  case 
the  presumption  Is  against  acquisition  of  title 
in  any  such  manner.  In  the  Instant  case 
we  find  no  suggestion  whatever  In  the  evi- 
dence that  the  plaintiff  permitted  defendants 
to  nse  the  water  ccmtinuonsly  for  any  coo* 


Digitized  by 


Google 


740 


197  PAOIFIO  BBPOBTBB 


(Utah 


secutlTe  jierlod  of  seTen  yean  when  plain- 
tiff waa  needing  the  water.  If  plaintiff, 
during  any  period  of  time,  did  not  need  the 
water,  it  would  have  no  ri^t  to  interfere 
with  defendants'  use  thereof.  This  Is  el- 
ementary doctrine. 

In  Long  on  Irrigation,  at  secticm  90,  p. 
160, 'discussing  the  question  of  title  by  ad- 
verse use,  the  author  says: 

"So  also,  where  there  is  sufficient  water  in 
the  stream  to  supply  the  wants  and  demands  of 
all  the  parties,  Its  use  by  one  cannot  be  an  in- 
vasion of  the  rights  of  any  other,  and  hence 
cannot  be  the  foundation  of  any  prescriptive 
claim." 

See  cases  In  the  footnote;  also  Manning 
V.  Fife,  17  Utah,  232,  54  Pac.  Ill;  Qeary  v. 
Daniels,  50  Utah,  605,  167  fac.  826;  2  Kin- 
ney on  Irrigation,  f  789,  also  page  1883; 
Faullmer  v.  Bondonl,  104  CaL  140,  87  Paa 
.  883;  Egan  ▼.  Estrada,  6  Ariz.  248,  66  Pac. 
721. 

[8]  The  burden  Is  on  the  party  who  claims 
title  by  adverse  use  to  establish  the  fact 
that  the  use  is  adverse. 

In  Smith  V.  North  Canyon  Water  Co,  16 
Utah,  at  page  202,  62  Pac.  at  page  286,  this 
court  laid  down  the  following  rule  as  to  what 
constitutes  title  to  water  adverse  use: 

"The  right  of  the  defendant  in  the  water 
would  become  fixed  only  after  seven  years'  con- 
tinuous, uninterrupted,  hostile,  notorious,  tid- 
verse  enjoyment;  and,  to  have  been  adverse,  it 
must  have  been  asserted  under  the  claim  of 
'  title,  with  the  knowledge  and  acquiescence  of 
the  person  having  the  prior  right,  and  must 
have  been  uninterrupted.  To  be  adverse.  It 
must  have  been  accompanied  by  all  the  ele- 
ments required  to  malse  out  such  adverse  pos- 
session; the  possession  must  have  been  actual 
occupation,  open,  notorious,  hostile,  and  under 
a  claim  of  title  exclusive  of  any  other  right, 
continnons,  and  uninterrupted  for  a  period  of 
seven  years." 

We  do  not  think  the  defendants  In  the 
present  case  discharged  the  burden'  thus 
imposed. 

[(]  Three  of  defendants'  ditches  from 
Clear  creek  were  constructed  on  the  east 
Hide  of  the  cre^  leading  therefrom  to  defend- 
ants' lands  situate  between  the  creek  and  the 
river.    Another  dltdi,  called   the  Fletdier 


ditch,  now  used  by  defendants,  diverts  water 
on  the  west  side  of  the  credc,  and  leads  to 
lands  situated  on  that  side.  This  seems  to 
have  been  one  of  the  earliest  constructed 
ditches  leading  from  the  creek.  It  is  con- 
tmded  by  appellant,  however,  that  it  was 
abandoned  by  Fletcher,  who  originally  con- 
structed it,  and  that  it  has  been  used  by  de- 
fendants only ,  during  comparatively  recent 
years.  The  court  In  Its  findings  seems  to 
have  treated  aKtroprlationa  made  by  all  of 
these  ditches  as  cimtemporaneons  and  all 
prior  to  plaintiff's  appropriation  In  1879-  In 
view  of  the  findings  and  conclusions  of  the 
court,  it  is  perhaps  iiertlnent  to  state  that, 
where  appropriations  are  made  at  different 
points  of  diversion  on  a  stream  and  by  means 
of  different  ditches,  the  diversion  made  by 
each  ditch  is  of  necessity  an  Independent  ap- 
propriation, and  the  appropriation  made  by 
one  ditch  cannot  be  tacked  on  to  that  of  an- 
other so  as  to  nfake  the  ai^roprlatlon  ocm- 
temporaneous.  Of  course,  where  one  ditch  is 
abandoned  after  apprc^rlation  is  made,  the 
same  right  may  be  transferred  to  another 
ditch  subsequently  made  without  losing  its 
priority. 

There  is  no  serious  question  raised  as  to 
lack  of  diligence  on  the  part  of  either  plain- 
tiff or  defendants  in  perfecting  th^  appro- 
priations after  the  commencement  of  the  ctm- 
structlon  of  their  respective  diverting  works 
on  the  stream  in  question.  The  number  <tf 
acres  actually  irrigated  by  plaintiff  and  de- 
fendants when  this  action  was  commenced 
seems  to  be  the  fair  measure  of  their  re- 
spective aiqpvoprlations.  The  main  question 
to  be  determined  is  the  priority  of  right. 
In  connection  with  this  the  number  of  acres 
each  Is  entitled  to  irrigate  and  the  duty  of 
water  should  be  definitely  ascertained  and 
stated  in  the  findings.  When  this  Is  done 
the  conclusions  will  Inevitably  follow. 

[7]  The  Judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  proceed  In  accordance  with  the  views 
herein  expressed;  the  entire  cost  of  the  ap- 
peal to  be  equally  divided  betweeu  appellant 
and  respoudeuts. 

GOBFMAN,  G.  J.,  and  WBBEB»  GIDBON, 
and  FRICK,  J  J.,  coocnr. 
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STATE  ex  rat.  PEEL  at  al.  v.  DISTRICT 
COURT  OF  FIFTH  JUDICIAL  DIST.  IN 
AND  FOR  MADISON  COUNTY  at  al. 
(No.  4826.) 
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Geo.  R.  Allm.  of  Ylrgliila  Glty,  Temple- 
ma]!  &  Sanner.  of  Butte,  and  Stewart  ft 
Brown,  of  Helena,  for  relatCHrs. 

M.  M.  Duneon  and  E.  P.  Beld,  twtb  of  Vlr- 
ginia  Cit7,  for  respondents. 


(Snpreme  Court  of  Montana.    April  18,  1931.) 

1.  Exaeoton  and  administrators  ®=>I7(3)— 
Intestate's  widow  has  first  right  to  adminis- 
ter. 

The  widow  of  an  Intestate  has,  nnder  Rev. 
Codes,  i  74S2,  an  absolnte  right  to  control  in 
Smine  the  administration  of  an  intestate's  es- 
tate, and  for  snch  purpose  may  either  admin- 
ister herself  or  nominate  some  competent  per- 
son In  whom  she  places  tmst  and  confidence. 

2.  Exeoutors^and  administrators  €=920(11)— 
Intestate's  widow  not  barred,  by  petitioning 
for  Issuance  of  letters  to  herself  and  with- 
drawing petition,  to  nominate  another. 

Under  Rev.  Codes,  {  7432,  ^here  an  intes- 
tate's widow  filed  her  petition  and  letters  of 
administration,  and  thereafter  filed  a  precipe 
withdrawing  her  application  for  letters,  and 
filed  in  lien  thereof  her  nomination  of  another, 
who,  at  the  same  time,  filed  his  petition  pray- 
ing for  the  issuance  to  him  of  letters  of  ad- 
ministration based  on  her  nomination,  she  was 
not  foreclosed,  by  filing  of  first  petition,  from 
the  right  to  withdraw  and  nominate  anotiier; 
and  the  precipe  filed  with  the  clerk  ipso  facto 
worked  an  abandonment  of  her  petition,  there 
being  thereafter  but  a  mere  clerical  doty  de- 
volving upon  the  clerk  to  enter  its  dismissal,  so 
that  no  formal  order  of  the  court  was  neces- 
aarj. 

8.  Coarts  «3»207(l)— Mandamus  «=34(l)— 
Mandamns,  rather  than  writ  of  supervisory 
control  lies  to  oompel  eonrt  to  hear  applica- 
tion for  administration. 
In  Tiew  of  Rer.  Codes,  if  7441,  7442,  re- 
quiring the  court  to  hear  conflicting  petitions 
for  administration  together,  where  the  court, 
instead  of  hearing  the  petitions,  proceeded  to 
hear  motions  to  strike,  and  at  the  conclusion 
of  such  hearing  ordered  the  petition  and  nom- 
ination of  relators,  the  alleged  widow  of  testa- 
tor and  her  nominee  for  administrator,  to  be 
stricken  from  the  files,  the  relators  were  with- 
out remedy  by  appeal  nnder  section  7008,  and 
were  entitled  to  writ  of  mandate  nnder  sectiim 
7214,  and,  the  writ  of  mandamus  being  adequate 
to  afford  relief,  the  writ  of  snperylaory  control, 
which  is  in  the  nature  of  a  summary  appeal 
and  the  last  refuge  whereby  relief  may  be  had, 
and  issues  only  where  there  is  no  other  plain, 
speedy,  or  adequate  remedy  at  law  by  appeal, 
or  other  constitutional  writ,  would  not  issue. 

Origiiial  proceeding  bj  tbe  State,  on  the 
rdatlon  of  Richard  Peel  and  Alfle  EUing. 
to  procure  writ  of  superylsory  control,  or 
other  appropriate  writ,  directed  to  the  Dis- 
trict Court  of  the  Fifth  Judicial  District  in 
and  for  tbe  Connty  of  Madison,  and  Hon. 
Joseph  R.  Jacks(Ki,  Acting  Judge  thereof. 
Writ  of  mandate  ordered  to  laaue  forthwith. 


OALE2K,  J.  This  Is  an  original  proceeding 
wherein  a  writ  of  superrisory  control  or 
other  appropriate  writ  is  sought,  directed  to 
the  district  court  of  Madison  county  and 
Joseph  R.  Jackson,  acting  Judge  there^. 

An  order  to  show  cause  was  Issued  on  tbe 
filing  of  the  verlfled  petition  herein,  and  the 
case  came  on  for  hearing  and  argument  on 
motion  to  quash  the  order  and  dismiss  the 
petition.  It  appears  that  Horace  B.  Elling, 
a  resident  of  Madison  county,  died  on  Sep- 
tember 22,  1020,  leaving  estate  therein.  At 
the  time  of  his  death  he  was  43  years  old, 
and  died  Intestate.  On  October  1.3,  1920. 
Alfle  Blling,  claiming  to  be  bis  widow,  filed 
her  petition  for  letters  of  administration  of 
the  estate;  to  this  petition  Mary  B.  Elling, 
mother  of  the  deceased,  flled  objections,  and 
nominated  Q.  G.  Wheat  as  her  candidate  for 
letters,  and  on  November  13  he  filed  his  peti- 
tion praying  for  the  issuance  to  him  of  let- 
ters of  administration.  Thereafter,  on  No- 
vember 30,  Alfle  Elling  flled  with  the  clerk  of 
the  court  a  prwclpe  withdrawing  her  appli- 
cation for  letters,  and  flled  in  lieu  thereof 
her  nomination  of  the  relator,  Richard  Peel, 
who  at  the  same  time  filed  his  petition  pray- 
ing for  the  Issuance  to  him  of  letters  of  ad- 
ministration based  upon  her  nomination. 
Both  petitions  were  set  for  hearing  on  De- 
cember 10,  1920.  On  that  date,  O.  O.  Wheat, 
as  such  petitioner,  flled  motion  to  strike  from 
the  flies  Alfle  Elling's  nomination  of  Richard 
Peel  and  Peel's  petition  for  letters  of  admin- 
istration ;  and  on  tbe  same  day  the  motions 
were  brought  on  for  hearing  and  evidence  ta- 
ken by  the  court  in  support  thereof.  Later, 
both  the  motions  were  by  the  court  granted. 
The  petitions  and  counter-petitions  flled  were 
not  then,  or  at  all,  otherwise  heard,  consider- 
ed, or  decided ;  and  it  is  the  orders  made  and 
entered  sustaining  these  motions  to  strike  of 
which  complaint  is  made.  The  contention 
upon  the  motions  was,  in  subetance,  that  Al- 
fle Elling,  having  petitioned  for  lettera 
(though  later  withdrawing  same),  foreclosed 
her  right  to  nominate,  if  any  she  ever  had; 
that  Alfle  Elling  was  never  entitled  to  make 
such  nomination;  that  she  had,  <hi  June  20, 
1902,  undergone  a  marriage  ceremony  with 
Horace  B.  ElUng,  and  from  that  time  BUSr 
talned  with  him  the  relation  of  husband  and 
wife,  yet  she  never  was  his  wife,  and  is  not 
his  widow,  because,  at  the  time  of  her  mar- 
riage with  him,  she  was  the  lawful  wife  of 
another.  It  was  conceded  that  prior  to  the 
marriage  ceremony  she  had  secured  from  the 
district  ooturt  of  Madison  county,  Mont.,  what 
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appears  to  be  a  decree  of  divorce  from  her 
previous  busband,  Theodore  Johnson,  and 
the  contention  made  In  support  of  the  mo- 
tions to  strike  consists  of  a  collateral  attack 
upon  the  legality  of  the  decree  of  divorce. 

In  our  opinion,  the  only  question  of  several 
presented  which  we  are  called  upon  to  de- 
cide Is  whether  the  district  court,  sitting  in 
probate  on  the  hearing  of  preliminary  mo- 
tions, was  authorized  to  entertain  and  de- 
termine a  collateral  attack  made  upon  the 
Judgment  of  a  court  of  competent  jurisdic- 
tion, thus  depriving  relators  of  opportunity 
to  participate  In  the  final  hearing,  and  per- 
mit them,  should  they  desire,  to  make  a  rec- 
ord upon  which  the  merits  of  the  application 
might  be  presented  to  this  court  for  review 
on  appeal.  Solution  of  this  question  neces- 
sarily' Involves  the  remedy  applicable. 

It  Is  manifest  from  the  recitals  contained 
In  the  petition  before  ns  that  Blchard  Peel 
is  entitled  to  a  hearing  upon  the  merits  of 
his  petition  for  letters,  nominated  as  he  was 
by  Alfie  Blllng,  claiming  to  be  the  widow  of 
Horace  B.  Elllng,  deceased.  It  appears  to 
us  that  the  court  acted  arbitrarily  and  with- 
out warrant  In  legal  procedure  when,  by  its 
orders,  the  relator's  petition  and  nomination 
were  stricken  from  the  files  on  motion,  with- 
out according  them  a  bearing  upon  the  mer- 
Itsl  They  were  deafly  entitled  to  their  day 
in  court,  which  was  denied  them  by  the  sus- 
taining of  the  motions  to  strike. 

Section  7432  of  the  Revised  Codes  provides 
in  part  as  follows: 

"Administratioii  of  estate  of  all  deceased  per- 
sons dying  intestate,  mnat  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  men- 
tioned, the  relatives  of  the  deceased  being  en- 
titled to  administer  only  when  they  are  entitled 
to  succeed  to  his  personal  estate  or  some  por- 
tion thereof,  and  they  are,  respectively,  entitled 
therein  in  the  following  order:  1.  The  surviv- 
ing husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  liave  ap- 
pointed. 2.  The  diildren.  8.  ^e  father  or 
mother,"  etc. 

Upon  the  face  of  Peel's  petition  for  letters, 
and  of  his  nomination  as  administrator,  It  Is 
made  to  appear  that  Alfle  Elllng  is  the  sur- 
viving wife  of  the  deceased,  and,  as  such,  she 
Is  prima  facie  entitled  to  have  letters  of  ad- 
ministration issued  to  her,  or  to  some  com- 
petent person  by  her  designated,  in  prefer- 
ence to  the  surviving  mother  of  the  deceased. 
As  pointed  out  under  the  statute,  first  In 
right  comes  the  widow,  or  some  competent 
person  whose  appointment  she  may  request, 
and  then  the  children,  if  any,  and  third,  the 
mother. 

[1)  Alfle  Elllng,  If  the  widow  of  Horace  B. 
Blling,  deceased,  has  an  absolute  right  to 
control  In  limine  the  administration  of  her 
late  husband's  estate;  and  for  sudi  purpose 
may  either  administer  It  herself  or  nominate 
some  competent  person  in  whom  she  places 


trust  and  confidence.  In  re  Blackburn's 
Estate,  48  Mont.  179,  137  Pac.  381;  State  ex 
rel.  Cotter  v.  District  Court,  49  Mont  148, 
140  Paa  732;  In  re  Watson's  BMate,  31 
Mont  438,  78  Pac.  702. 

[2]  There  Is  no  merit  in  the  contention 
made  by  counsel  that  Alfie  Elllng,  by  peti- 
tioning to  have  letters  Issued  to  her  as  ad- 
ministratrix, thereby  foreclosed  her  right 
to  nominate  a  suitable  person  In  her  stead, 
even  though  objections  were  filed  against  her 
appointment  In  limine  she  had  the  right  to 
appointment  as  the  surviving  wife  of  the 
deceased,  or,  as  an  alternative,  to  nominate 
sonore  one  in  her  stead.  In  re  Dolenty's 
atate,  53  Mont  49,  161  Pac.  524.  The  fil- 
ing of  a  petition  by  her  for  the  Issnance  of 
letters  did  not  of  Itself  foreclose  her  rights 
to  withdraw  her  petition  before  bearing  and 
to  nominate  another  person.  The  prieclpe 
filed  with  the  «lerk  of  the  court  for  the  with- 
drawal of  her  petition  for  liters.  Ipso  facto 
worked  an  abandonment  of  her  petition,  and 
there  was  but  a  mere  clerical  duty  devolving 
upon  the  clerk  to  enter  its  dismissal.  The 
mere  filing  of  the  praecipe  for  withdrawal 
before  hearing  was  all  that  was  necessary  to 
render  it  functus  officio.  No  formal  order 
by  the  court  was  necessary.  It  Is  no  differ- 
ent than  a  prieclpe  for  the  Issuance  of  sum- 
mons or  subpcena  of  witnesses,  and  was 
properly  addressed  to  the  derk.  Having 
withdrawn  her  petition,  she  was  In  position, 
within  her  statutory  rights,  to  make  nomina- 
tion of  another  person. 

[3]  Petition  for  the  Issuance  of  letters  by 
either  or  any  of  the  parties  asserting  pref- 
erence rights  may  be  contested,  but  in  that 
event,  after  the  giving  of  the  notice  provid- 
ed for,  the  court,  or  Judge^  Is  required  to 
bear  the  petitions  together.  Section  7441. 
Bev.  Codes.  In  this  case,  instead  of  hearing 
the  petitions  the  court  proceeded  to  hear  the 
motions  to  strike  from  the  flies,  took  evi- 
dence In  support  thereof,  and,  at  the  contu- 
sion of  such  hearing,  ordered  the  petition 
and  nomination  of  the  relators  stricken  from 
the  files.  This  was  an  anomalous  proceed- 
ing, to  say  the  least,  and  is  without  authoi^ 
Ized  precedent  In  our  procedure.  It  Is  as  much 
without  purpose  or  Justification  as  would  bft 
<the  taking  of  evidence  on  hearing  of  a  demor- 
rer.  The  relators  are  without  remedy  by 
appeal  (section  7008,  Bev.  Codes;  Tuohy'B 
Estate,  23  Mont  305,  58  Pac.  722 ;  Balelgh  r. 
District  Court  24  Mont  306,  61  Pac.  001.  81 
Am.  St  Bep.  431),  nor  have  they  a  plata. 
speedy  or  adequate  remedy  In  the  ordinary- 
course  of  law.  But  what  is  the  proper  rem- 
edy to  be  applied?  The  rtiators  ask  for  tlie 
issuance  in  this  proceeding  of  a  writ  of  super- 
visory control  or  other  appn^rlate  writ,  and 
their  petition  will  warrant  the  Issuance  of  a 
writ  of  mandate  under  the  statute  (Bev. 
Codes,  i  7214)  if  that  shall  be  determined  Om 
proper  remedy. 
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Tbe  writ  ct  supervlBory  control  Is  In  tbe 
DAture  of  a  aummary  appeal,  and  the  last  ref- 
uge whereby  relief  may  be  had.  It  will 
issue  only  when  there  la  no  other  plain, 
speedy,  or  adequate  remedy  at  law  by  ap- 
peal or  other  constitutional  writ.  State  ex 
reL  Whiteside  v.  District  Ck)urt,  24  Mont 
539,  63  Pac.  395;  In  re  Veston,  28  Mont  207, 
72  Pac.  612;  State  ex  rel.  Carroll  t.  District 
Court  50  Mont  428,  147  Pac.  612;  State  ex 
rel.  Mannlx  v.  District  Court  51  Mont.  310, 
152  Paa  753 ;  State  ex  rel.  Hubbert  ▼.  Dis- 
trict Court  64  Mont  472,  171  Pac  784; 
State  ex  rel.  Zosel  v.  District  Court  56  Mont 
578,  185  Paa  1112;  State  ex  rel.  Jerry  v. 
District  Court,  57  Mont  328,  188  Pac.  365. 

In  State  ex  rel. '  Whiteside  t.  District 
Court  24  Mont  at  page  562,  63  Pac.  at  page 
400,  Mr.  Chief  Justice  firantly  laid  down  the 
correct  rule  respecting  the  issuance  of  this 
writ  as  follows: 

"As  tbe  appellate  jurisdiction  was  granted 
for  tbe  porpose  of  reTlsion  and  correction,  and 
the  original  jarisdiction  nnder  these  writa  was 
granted  to  enable  us  to  render  such  relief  as 
is  appropriate  under  them,  so  the  supervisory 
power  was  granted  to  meet  emergencies  to 
wliich  those  other  powers  and  instrumentalities 
are  not  commensurate.  It  is  independent  of 
both,  and  was  designed  to  infringe  upon  the 
fonctions  of  neither.  •  •  •  Cases  may  arise 
also  where  some  relief  could  l>e  granted  nnder 
some  one  of  the  other  original  writs  named, 
bnt  such  relief  wonid  not  be  complete  and  ade- 
quate because  of  some  error  which  conld  not 
be  corrected  by  means  of  the  limited  functions 
of  the  particnlar  writ,  while  the  supervisory 
power  is  unlimited  in  the  means  at  our  disposal 
for  its  appropriate  exercise." 

nie  writ  of  mandate  may  be  Issued  by 
this  court  to  any  inferior  tribunal  to  compel 
tbe  performance  of  an  act  whidi  the  law 
specially  enjoins  as  a  duty  resulting  from  an 
offlca  Sectltm  7214,  Bev.  Codes.  Ordina- 
rily, mandamus  will  not  lie  to  correct  an 
error  of  the  district  court  already  made ;  but, 
in  this  instance,  the  court  has  not  acted,  but 
has  refused  to  act ;  that  Is,  it  has  refused  to 
hear  and  act  upon  the  petition  of  Richard 
Peel  for  letters  of  administration,  based  up- 
on his  nomination  made  by  Alfie  Elling,  al- 
leging herself  to  be  the  widow  of  the  de- 
ceased. The  determination  of  the  rights  of 
the  relators  upon  the  nomination  and  peti- 
tion Is  an  act  wliich  the  law  specially  en- 
Joins  as  a  duty  upon  the  district  court,  and 
therefore  the  writ  of  mandamus  will  lie. 
Caledonia  Insurance  Co.  r.  Northern  Pac 
Ky.  Co.,  32  Mont  46,  79  Pac.  544.  Accord- 
ingly, since  the  writ  of  mandamus  is  ade- 
quate to  afford  reUef  In  the  case  presented, 
the  writ  of  auperrlsory  control  will  not 
Iflsne;, 

Paraidiraslng  the  language  of  Mr.  Justice 
Plgott  in   the  case  of  Baleigh  t.  District 


Court,  24  Mont  311,  61  Pac  993,  81  Am.  St 
Rep.*  431,  as  applied  to  the  case  before  ns, 
Alfle  Elling  possessed  the  absolute  right  to 
withdraw  her  petition  for  letters  before 
bearing,  and  to  nominate  another  person  to 
act  as  administrator.  The  district  court 
struck  the  nomination  by  her  made,  and  tbe 
petition  for  letters  based  thereon,  made  by 
Richard  Peel,  from  the  flies,  for  the  reason 
that  as  the  court  believed,  Alfle  Elling  was 
not  the  wife  of  the  deceased  as  alleged;  but 
the  law  especially  enjoined  upon  tbe  district 
court  the  duty  to  hear  the  relators'  petition 
for  letters  (section  7442,  Rev.  Codes),  and  to 
refrain  from  striking  the  same  from  the 
flies. 

"Refusal  to  take  jurisdiction,  or,  after  hav- 
ing acquired  jurisdiction,  refusal  to  proceed  in 
its  regular  exercise,  or  the  erroneous  deter- 
mination of  a  preliminary  question  of  law,  upon 
which  the  court  refused  to  examine  the  merits, 
will  be  corrected  by  mandamus."  "A  distinc- 
tion is  recognized  between  cases,  where  it  is 
sought  by  mandamus  to  control  the  decision  of 
an  inferior  court  upon  the  merits  of  a  cause, 
and  cases  where  it  has  refused  to  go  into  the 
merits  of  the  action  upon  an  erroneous  con- 
struction of  some  question  of  law  or  of  prac- 
tice, preliminary  to  final  hearing."  High's 
Eztr.  Legal  Remedies,  {151;  R.  C.  L.  If  229, 
234. 

A  peremptory  writ  of  mandamus  will  Is- 
sue, commanding  the  district  court  to  re- 
store to  the  files  the  nomination  made  by 
Alfle  Elling  and  the  petition  of  Richard  Peel 
for  letters  of  administration  based  thereon, 
and  to  proceed  to  a  hearing  on  such  nomi- 
nation and  petition.  In  the  due  exercise  of 
its  Jurisdiction.  ' 

Writ  of  mandate  issued  forthwith, 

BRANTLY,  C.  J.,  and  REYNOLDS,  0001  • 
I3R,  and  HOLLOW  AY,  JJ.,  concur. 


(59  Mont.  493) 
MARKARITES  v.  CHICAGO,   M.  &  ST.  P. 
RY.  CO.    (No.  4319.) 

(Supreme  Court  of  Montana.    April  18,  1921.) 

1.  Master  and  servant  «=>265(3)— Proximate 
cause  of  Injury  must  be  proved. 

In  an  action  for  the  death  of  an  employee 
from  injuries,  plaintiff  is  required  not  only  to 
prove  the  negligence  charged  but  to  prove  that 
such  negligence  was  the  proximate  cause  of  the 
injuries. 

2.  {Master  and  servant  9=3 129 (I)— Causal  oon- 
neotion  between  Injury  and  appllanoe  essen- 
tial. 

Negligence  of  railroad  in  placing  runners 
instead  of  wheels  under  a  box  used  for  remov- 
ing snow  from  station  platform  was  not  the 
proximate  cause  of  fall  of  employee,  who  slip- 
ped while  helping  to  move  box,  unless  he  woidd 
not  have  fallen  except  for  such  negligence. 
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3.  Master  and  aervant  «s>26S(9)  — Employer 
preeumed  to  have  furnMied  eultabl*  Inatra- 
■•ntalitlee.    . 

Employer  will  be  presumed  to  htm  dis- 
charged Us  dnty  to  employee  of  fnrmshinc  em- 
pIoye«  with  suitable  InstrumeDtalities  with 
which  to  work. 

4.  Master  and  sarvant  «=>IOI,  102(5)— Em- 
ployer allowed  discretion  to  select  applif-nces. 

The  employer  is  Kiven  discretion  to  select 
the  tools  and  appliances  subject  to  the  condi- 
tion that  he  must  refrain  from  exposing  em- 
ployee to  risks  beyond  what  reasonable  care 
and  prudence  demand. 

5.  Master  and  servant  <8=>I07(()— l-labillty  for 
placing  of  runners  Instead  of  wheels  under 
box  stated. 

▲  railroad  is  not  negligent  in  placing  run- 
ners instead. of  wheels  under  a  box  for  removal 
of  snow  from  station  platform  in  absence  of  a 
showing  that  runners  were  not  only  unsuitable 
for  the  work,  but  that  their  use  exposed  the 
employee  to  unnecessary  risks  which  employer 
had  good  reason  to  apprehend. 

6.  Master  and  servant  <S=3278(  1 7)— Evidence 
held  Insufficient  to  prove  Injury  by.  violent 
PMShIng  of  box  by  fellow  employee. 

In  an  action  for  death  of  a  railroad  em- 
ployee who  fell  while  helping  to  move  a  box  of 
snow  from  station  platform,  evidence  held  in- 
sufficient to  prove  that  a  push  administered  to 
the  box  by  a  fellow  employee  was  so  sudden 
and  violent  that  it  caused  deceased  to  lose  his 
balance  and  fail. 

7.  Master  and  servant  «=> 1 4 1— Railroad's  fail- 
ure to  enact  rules  for  moving  box  not  negll- 
genoe. 

Railroad's  failure  to  adopt  rules  for  em- 
ployees in  the  moving  of  box  of  snow  from 
station  platform,  involving  neither  complex, 
difficnit,  or  dangerous  work,  held  not  negli- 
gence. 

8.  Master  and  asrvant  «=»285(2)— Evidence  of 
cause  of  fall  held  to  require  directed  verdict. 

In  an  action  for  the  death  of  a  railroad 
employee  who  slipped  and  fell  while  moving  a 
box  of.  snow,  where  it  was  impossible  to  as- 
certain from  the  evidence  whether  he  fell  as 
the  result  of  the  negligence  charged  or  acci- 
dentally slipped  and  fell  without  such  negli- 
gence, the  court  should  have  directed  a  verdict 
for  the  defendant 

9.  Appeal  and  error  «=3 1 176(3)— Complaint  or- 
dered dismissed  where  all  evidence  available 
was  produced  during  the  trial. 

The  Supreme  Court,  in  reversing  Judgment 
for  insufficiency  of  evidence,  will  instruct  lower 
court  to  dismiss  complaint  where  it  is  apparent 
that  an  the  evidence  available  was  produced 
during  the  trial. 

Appeal  from  District  Cioart,  Missoula 
County;  R.  Lee  McOuIloch,  Judge. 

Action  by  Bill  Maikarltes,  as  administrator 
of  the  estate  of  John  Kontsontonls,  deceased, 
against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company.  From  Judgment  for  plain- 
tiff, and  firom  order  denying  motion  for  new 


trial,  detendrait  iy>peals.  Jndgment  and  or- 
der revaved,  with  directions  to  dlsnlsg  com- 
plaint 

Murphy  ft  Whltlo<^  of  Missoula,  for  appe- 
lant 

Harry  H.  Parsons,  Patterson  9c  Heyfroa, 
and  Lewis  M.  Simes,  all  of  Missoula,  for  .re- 
spondent 

COOPER,  J.  The  plalntur  recovered  a 
Judgment  against  the  defendant  in  the  court 
below  for  injuries  received  by  his  Intestate 
while  engaged  In  the  work  of  Cleaning  up  and 
removing  snow  from  about  the  station  and 
platform  of  the  defendant  in  the  dty  of  Mis- 
soula. The  appliance  .used  consisted  of  a 
box,  set  upon  runners.  Into  which  the  snow 
gathered  by  the  crew. of  which  the  deceased 
was  a  member  was  deposited  and  carried 
away.  In  the  progress  of  the  work,  wtaoi  it 
became  necessary  to  move  the  box,  one  or 
more  of  the  crew  would  pull  upon  a  rope 
fastened  to  the  runners,  other  members  there- 
of assisting  by  pushing  at  the  rear.  The 
OHnplaint  alleges  that  the  ai^liance  was  un- 
fit for  the  use  to  which  it  was  put,  because 
It  was  equipped  with  runners  when  wheels 
should  have  been  provided,  instead;  that  If 
it  had  been  fitted  with  wheels  "the  momen- 
tum and  movement  of  said  box  and  contents 
might,  and  would,  have  been  under  reason- 
able control,  and  the  amount  of  force  neces- 
sary to  start  and  move  the  same  be  ascertain- 
able and  known  to  the  employees  and  deceas- 
ed, but  which  said  runners  were  not  suitable 
for  said  puri>ose  and  the  use  thereof  was  neg- 
ligence." Another  allegation  of  the  complaint 
is  that  while  endeavoring  to  move  the  appli- 
ance in  furtherance  of  the  work,  a  push  given 
to  it  by  any  one  of  the  fellow  employees  of 
the  deceased  was  so  violent  and  unexpected 
that  it  caused  deceased  to  lose  his  balance. 
tall,  and  Injure  his  elbow,  from  which  blood 
poisoning  followed,  resulting  in  hla  deatb. 
The  remaining  allegation  of  negligence  la  tbat 
the  defendant  failed  to  adopt  and  put  In  <h>- 
eratlon  a  code  of  rules  for  the  government  of 
its  employees  in  the  conduct  of  their  wozfe,  so 
that,  by  the  use  of  signals,  a  sufltelent  num- 
ber of  the  crew,  by  acting  in  unison,  could 
with  convenience  and  safety  effect  the  remov- 
al of  the  box  to  the  place  desired.  These  are 
all  the  grounds  of  negligence  upon  which  the 
plaintiff  relies.  The  appeals  are  from  the 
Judgment  rendered  upon  the  verdict  and  the 
order  overmllng  defendant's  motion  for  a 
new  trial. 

[1]  Did  the  plaintiff  show,  by  prqmndemt- 
ing  proof,  tbat  the  Injuries  received  by  tbe 
deceased  were  attributable  to  the  defendant's 
negligence,  as  the  complaint  charges,  and  not 
to  his  accidental  slipping  while  atteii4>ting  to 
move  the  box?  Dpon  the  plaintiff  rested  the 
burden  of  establishing  causal  connection  be- 
tween the  fall'  and  the  negligence  of  tbe  de- 
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fmdant.  It  was  Incumbent  upon  the  plaintiff 
to  proTe  not  only  breach  of  a  duty  the  de- 
foidant  owed  to  the  deceased,  but  that  ItB 
negligence  was  the  proximate  cause  of  the 
Inlnriea  auffered. 

The  testimony  of  Peter  George  la  as  fol- 
lows: 

"I  pushed  the  box  Jnst  as  I  did  always.  -  T«s; 
I  Jnst  give  him  a  posh  to  move  the  box.  Mo; 
sore  I  didn't  want  him  to  fall  and  get  hurt. 
AQ  I  pushed  it  for  was  simply  to  move  the 
box  on  the  sled  from  where  it  wss  to  some 
other  place.  I  certainly  moved  it  jnst  as  I 
had  l>efore.  I  was  working  there.  I  don't 
know  whether  Jolm  saw  me  at  the  time  I  push- 
ed the  box.  AH  of  the  rest  were  shoveling 
snow  in  the  box.  As  to  whether  I  was  the 
only  one  who  helped  him,  I  don't  know  if  they 
did  or  not  I  did  not  push  it  any  harder  then 
than  I  thought  necessary  to  move  it.  In  refer- 
ence to  where  that  box  stood  in  reference  to 
the  edge  of  the  platform,  it  was  that  close; 
about  a  foot,  I  guess.  When  I  pushed  it,  I  was 
eight  between  the  tracks.  The  snow  had  been 
ti&en  olt  the  platform,  and  we  were  taking  it 
off  the  tracks  at  the  time  this  ooenrred.  That 
is  a  cement  or  concrete  platform." 

Christ  PeykofT,  testifying  for  defendant, 
describes  the  occurrence  as  follows: 

"I  remember  the  occasion  of  John  Kontson- 
tonis  falling  on  the  platform.  I  seen  him.  At 
the  time  he  fell  he  was  Jnst  pulling  the  box.  I 
did  not  see  anyone  else  helping  him  to  move 
it;  there  was  Just  a  few  shovels  full  of  snow 
in  the  box.  It  wss  Hght  I  saw  him  at  the 
time  he  ttSL  As  to  what  he  did  immediately 
after  he  fan,  be  Jnst  fell  down  and  got  up  and 
he  stairted  to  work  again.  He  didn!t  say  any- 
thing." 

[2,  si  l%e  determinative  questlans  are: 
Would  the  accident  have  happened  if  the  ap- 
pliance had  been  equipped  with  wheels  In- 
stead of  runners?  Were  the  Injuries  due  to 
defendant's  negligence  in  ezjxjslng  the  in- 
jured employee  to  danger  from  improper  ap- 
pliances? Or  were  they  due  to  a  fall  induced 
by  the  inattention  and  IndifTerence  of  the  de- 
ceased to  his  own  safety?  These  questions 
are  not  answered  in  plaintUTs  favor  unless 
the  proof  fdiows  affirmatively  that  the  tall 
wonld  not  have  occurred  but  for  the  alleged 
negligence  on  the  part  of  the  defendant  The 
law  la  not  satlsfled  by  proof  tliat  the  l>ox  could 
have  been  more  readily  handled  or  more  safe- 
ly operated  If  it  had  been  equipped  with 
wbeels  instead  of  runners.  The  plaintiff 
mnst  not  only  go  on  and  show  the  causal 
oonnectlon  between  the  fall  and  the  inepti- 
tude of  the  appliance,  but  also  that  the  latter 
played  the  controlling  part  In  producing  the 
Injuries,  exdnslTe  of  any  other.  Common  ex- 
perience In  the  nse  of  rxumers  Is  enough  to 
■bow  their  suitability  for  moving  vehicles 
over  snow  and  Ice,  if  not  to  oftset  the  claim 
of  ne^igoice  in  their  use  at  the  particular 
time,  place,  and  situation  stated.  The  fact, 
too,  that  deceased  did  slip  and  fail  is  suffi- 
cient to  allow  the  inference  that  the  occur- 
tenoe   may  have  beoi   due  to  that  alcae. 


There  Is  also  the  presumption  that  tlie  em- 
ployer has  discharged  his  duty  to  the  em- 
ployee when  he  has  used  ordinary  care  and 
dUigoice  to  supply  him  wtih  suitable  instru- 
mentalltles  with  which  to  work — a  presump- 
tion recognized  by  text-writers  on  the  law  oC 
negligence.  In  Thompson  oa  Negligence  G2d 
Sa.),  1 3864,  we  And  the  foUowing: 

"In  an  action  by  an  employes  against  bis  em- 
ployer for  hnjurles  sustained  by  the  former  in 
the  coarse  of  his  employment  from  defeetiva 
appliances,  the  presumption  is  that  the  appli- 
ances were  not  defective,  and,  when  it  is  shown 
that  they  were,  then  there  is  a  further  pre- 
sumption that  the  employer  had  no  notice  or 
knowledge  of  this  fact,  and  was  not  negligently 
ignorant  thereof." 

The  defoidant  is  entitled  to  the  advantage 
of  the  presumption  that  he  had  performed  bis 
duty,  until  the  contrary  appears.  EV>rquer  ▼. 
Slater  Brick  Co.,  87  Mont  426,  97  Pac.  848; 
Boyd  T.  Blumenthal  &  Co.,  8  PennewlQ  (Dd.) 
664,  62  Atl.  880. 

The  plaintiff  was  obliged  to  show,  by  a 
prqmnderanoe  of  the  evidence,  that  the  de- 
fendant had  failed  to  perform  Its  duty  in 
the  particulars  charged,  and  that,  In  conse- 
quence thereof,  the  deceased  sustained  the 
tnjuries  alleged.  Pennsylvania,  etc.,  v.  Whit- 
comb,  111  Ind.  212,  12  N.  B.  880;  PeUerin 
V.  International  Paper  Co.,  06  Me.  888,  I^ 
Att.  842;  Cahlll  v.  Hilton,  106  N.  Y.  612,  IS 
N.  B.  838 ;  4  Thompson  on  Negligence,  i  3866 ; 
Wood  <»  Blaster  and  Servant,  H  846,  346. 

[4]  In  the  selection  of  tools  and  appliances, 
discretion  is  left  by  law  to  the  employer, 
subject  only  to  the  condition  that  therein  he 
must  retrain  from  exxrasing  the  employee  to 
risks  beyond  what  reasonalfle  care  and  pro- 
doice  demand.  The  law  upon  this  question 
was  declared  by  this  court  in  Cummlngs  v. 
Beins  Co^er  Co.,  40  Mont  on  page  617,  107 
Paa  on  page  910,  as  follows: 

"The  rule  of  law  by  which  the  conduct  of  the 
employer  toward  his  employees  is  governed  is 
that  of  ordinary  care;  that  is,  such  care  as 
would  be  exercised  by  an  ordinarily  prudent 
man  engaged  in  the  same  business.  He  must 
observe  tiUs  role  in  selecting  the  tools  and 
appliances  which  he  fnmishes  to  bis  employees 
to  be  used  in  performing  their  work.  When  he 
has  done  so,  he  haa  folly  discharged  his  duty 
in  this  behalf.  He  la  not  bound  to  furnish  the 
best  appliances,  nor  the  safest,  nor  to  provide 
the  best  method  for  their  operation,  in  order 
to  save  himself  from  responsibility  for  acci- 
dents resulting  from  their  use.  If,  at  the  time 
an  appliance  is  selected,  it  is  in  general  use 
and  reasonably  adapted  to  the  purpose  for 
which  it  is  employed,  the  continuance  of  its 
use  does  not  in  itself  indicate  negligence,  even 
thongfa  there  may  be  safer  devices  used  by 
others  to  accomplish  the  same  porpoae  [citing 
cases  J." 

See,  also,  Forquer  v.  Slater  Brick  Ca,  so- 
pra. 

[I]  Ibe  rule  above  announced  has  since 
been  givoi  confirmation  la  Wallace  t,  Ghlca- 
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go,  etc.,  Ry.  Co.,  48  Mont  427,  138  Pac.  499, 
and  l8  no  longer  open  to  dispute.  Negligence 
cannot  be  attributed  to  the  defendant  In  plac- 
ing tbe  appliance  upon  runners  instead  of 
wheels,  unless  It  be  shown  in  evidence  that 
runners  were  not  only  unsuitable  for  the 
work,  but  that  their  use  exposed  the  employee 
to  unnecessary  risks  which  the  employer  had 
good  reason  to  apprehend. 

[t]  The  next  ground  of  negligence  alleged 
is  that  the  push  administered  to  the  box  by 
the  fellow  employee  was  so  sudden  and  so 
violent  that  It  caused  deceased  to  lose  his 
balance  and  fall.  The  evidence  fails  to  prove 
it  It  is  not  shown  that  unusual  force  was 
applied  by  the  fellow  worker  assisting  In 
starting  the  box.  The  evidence  of  the  only 
man  who  participated  in  moving  it  (Peter 
George)  was,  that  he  pushed  the  box  "as  he 
always  did";  that  he  "did  not  push  it  any 
harder  then  than  he  thought  was  necessary 
to  move  it" — amoved  it  Just  as  he  had  before. 
Giving  this  evidence  all  the  force  to  which 
it  is  entitled,  its  eftect  is  to  negative  the  use 
of  violence — not  to  prove  it.  Indeed,  it  af- 
fords very  good  ground  tor  fbe  inference  that 
the  fall  was  due  either  to  the  carelessness  of 
the  deceased  in  falling  to  observe  the  condi- 
tions under  which  he  was  working,  or,  what 
is  Just  as  probable,  the  smooth  condition  of 
the  bottom  of  his  footwear — a  condition  like- 
ly to  precipitate,  rather  than  to  retard,  a  falL 
At  the  moment  of  the  fall,  deceased  was  pull- 
ing on  the  rope,  facing  the  box  and  In  full 
view  of  its  entire  operation,  Including  his  co- 
worker, from  all  of  which  it  may  be  fairly 
inferred  that,  had  he  been  exercising  the  de- 
gree of  vigilance  his  own  safety  required,  be 
might  have  avoided  the  fall  altogether.  Up- 
on this  condition  of  the  proof,  the  presump- 
tion that  the  employer  had  used  due  care 
in  the  selection  of  fellow  servants  and  the 
instrumentalities  for  the  work  in  band,  has 
not  been  overcome,  and  the  negligence  claim- 
ed to  have  been  the  proximate  cause  of  the 
injuries  suffered  has  not  been  proven.  The 
conditions  and  circumstances  attending  the 
occurrence  bring  the  case  well  within  the 
rule,  applicable  here,  announced  in  the  case 
of  Marklnovich  v.  Northern  Padflc  By.  Co., 
56  Mont.  144, 174  Paa  184,  as  foUows: 

"It  is  elementary  that  the  paster  is  not  re- 
sponsible for  an  injury  to  his  servant  which 
results  proximately  from  the  manner  in  which 
the  servants  do  their  work.  He  is  not  required 
to  supervise  the  disposition  of  bis  working  force 
in  carrying  oat  the  details  of  the  employment, 
any  more  than  he  is  required  to  direct  workmen 
in  the  use  of  simple  tools  and  appliances.  4 
Labatt  on  Master  and  Servant,  f  1528." 

[7]  The  allegation  of  failure  on  the  part  of 
the  defendant  to  adopt  rules  for  the  govern- 
ment of  the  employees  in  the  operations  then 
under  way  does  not  amount  to  negligence. 


The  work  Involved  was  neither  complex,  dif- 
ficult, nor  dangerous.  Nowhere  was  it  shown 
that  its  nature  made  it  necessary  for  the 
defendant  to  enact  rules.  Its  failure  to  do 
so  was  not  negligence,  and  could  not  be  char^ 
acterized  as  such,  unless  It  was  made  to  ap- 
pear from  the  nature  of  the  work  that  the 
employer,  in  the  exercise  of  reasonable  care 
for  the  safety  of  the  men,  should  have  fore- 
seen and  appreciated  the  necessity  for  sudi 
rules.    26  Oyc.  U67,  "Rules." 

[8]  If  it  can  reasonably  be  found  that  the 
deceased  was  without  fault  in  not  anticipat- 
ing the  sudden  movement  of  the  box,  can  it 
be  that  the  defendant  was  In  fault  in  not  ap- 
prehending the  same  thing,  and  in  not  warn- 
ing deceased  to  beware  of  dangers  his  own 
senses  ought  to  have  told  him  required  ap- 
prehension? The  answer  can  be  found  to  the 
inquiry  whether  the  defendant's  knowledge 
of  the  danger  to  be  apprehended  was  greater 
than  the  deceased  had  reason  to  expect,  and 
whether  the  requirements  declared  to  be  in- 
dispensable by  this  court  in  Scheytt  v.  Gal- 
latin Valley  MiUing  Co.,  54  Mont  572,  ITO 
Pac.  323,  have  been  met  There  it  was  held 
to  be  "incumbent  upon  the  plaintiff  to  fur- 
nish the  Jury  substantial  proof  of  the  defec- 
tive and  dangerous  condition  resulting  from 
the  defendant's  negligence,"  and,  having  fail- 
ed to  do  so,  he  had  left  the  Jury  to  speculate 
as  to  what  did  cause  his  injtules.  That  is 
plaintiff's  precise  situation  here,  as  will  be 
readily  seen  by  an  application  of  the  very 
pointed  remarks  of  Chief  Justice  Brantly  to 
the  case  In  hand,  as  follows: 

"This  burden  is  not  snstalned  if  the  evidence 
fnrnishes  the  basis  for  two  equally  permissible 
conclusions  as  to  what  caased  the  injury,  one 
of  which  speaks  negligence  on  the  part  of  the 
defendant,  while  the  other  is  wholly  inconsist- 
ent with  it  and  points  to  some  other  efficient 
proximate  cause"  (citing  five  of  onr  own  cases). 

To  bold  that  the  plaintiff  had  established 
the  negligence  of  the  defendant  as  charged, 
would  be  equivalent  to  making  the  employer 
liable  as  an  Insurer  upon  evidence  which  sig- 
nally falls  to  point  to  any  one  of  the  three 
"equally  permissible  conclusions  as  to  what 
caused  the  injuries."  At  the  doee  of  the 
evidence  the  defendant  was  entitled  to  a  di- 
rected verdict  in  its  favor.  To  deny  it  was 
fatal  error. 

[9]  Since  it  is  apparent  that  plaintiff  has 
produced  all  the  evidence  available  on  the 
subject  the  Judgment  and  order  appealed 
from  are  reversed,  with  directions  to  dismiss 
the  conrplaint. 

Reversed. 

BRANTLY,  C.  J.,  and  RBrNOM)8,  HOL- 
LOW AX,  and  GALEN,  JJ.,  amcor  In  the  re- 
sult 
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FOSTER  V.  COYLE  (STACK,  latervcMr) 
(No^  4315.) 


(SnprenM  Conrt  ot  Montana.    April  11,  1921.) 

,    I.  Appeal  and  error  «=»708— Ruling  oa  motion 
aot  oonsldered  In  absenoe  of  affldavlta  and 
papers  used  properly  Identified. 
A  ruling  on  a  motion  to  set  aside  a  default 
and  intermediate  order  cannot  be  reviewed  on 
appeal  from  the  Judgment  where  affidaTlts  and 
other  papers  used  in  support  thereof  are  not 
embodied  in  a  bill  of  exceptions  or  identified  or 
authenticated  in  any  way,  although  copies  of 
the  affidaTits  and  other  papers  purporting  to 
hare  been  used  are  found  in  the  record,  since, 
in  the  absence  of  such  papers,  it  cannot  be  de- 
termined whether  or  not  the  conrt  abused  its 
discretion  in  denying  the  motion. 

2.  Appeal  and  error  «=»873(2)— No  review  el 
aetloB  of  oourt  on  motion  to  set  aside  Judg- 
ment on  appeal  from  Judgment;  "special  or- 
der after  final  Judgment." 

Action  of  the  conrt  denying  motion  to  set 
aside  findings  and  judgment  cannot  be  reviewed 
on  an  appeal  from  the  Juagment  because  the 
order  denying  the  motion  is  a  special  order, 
made  after  final  Judgment,  and  appealable  un- 
der Bev.  Codes,  |  7098. 

[Bd.  Note.— For  other  definitions,  see  Words, 
and  Phrases,  First  and  Second  Series,  Special 
Order.] 

3.  Mortgages  «=»I87,  214 — Mortgagee  may  law- 
fully be  placed  In  possession  by  mortgagor 
aad  may  oust  Intruder. 

Under  Hev.  Codes,  H  5787,  6877,  and  7982, 
a  mortgagee  in  possession  of  land  by  consent 
of  mortgagor  can  maintain  such  possession 
againat  mortgagor  or  any  person  who  cannot 
show  title  paramount  to  tiiat  of  the  mortgagor, 
and  may  by  ejectment  recover  possession  as 
against  a  mere  intruder  who  ousts  him  there- 
from, iioBsession  being  a  sufficient  prima  facie 
showing  to  support  recovery,  and  when  this  is 
disdosed  by  evidence  the  burden  Is  cast  upon 
the  defendant  to  show  a  superior  title  or  right. 

4.  Appeal  and  error  «s»l073( I)— Judgment 
•■stained  although   Irregular. 

In  ejectment,  where  mortgagee  Intervened 
and  on  default  of  defendant  counsel  for  plain- 
tiff Joined  in  an  application  for  Judgment,  and 
was  apparently  content  to  rest  Us  rights  npon 
the  judgment,  which,  while  awarding  posses- 
sion to  the  mortgagee,  expressly  declared  his 
righta  subject  to  those  of  the  plaintifF,  the 
cause  will  not  be  reversed  on  appeal  by  de- 
fendant, although  the  procedure  might  be  char- 
acterized as  irregular. 

Appeal  from  District  Court,  Fergns  Coun- 
ty ;    Boy  B.  Ayers,  Judge. 

Actioa  by  Albert  Foster  against  Walter  P. 
Coyle,  In  which  Bernard  B.  Stack  intervened. 
From  an  adverse  Judgment,  defendant  ap- 
peals.   Affirmed. 
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John  A.  Coleman,  of  Levlstown,  for  appel- 
lant 

Belden  &  De  Kalb  and  O.  W.  Buntln,  all  ot 
Lewlstown,  for  resiiondent. 


BBANTLT,  C.  J.  Action  in  ejectment 
brought  by  plaintiff,  Albert  Foster,  some  time 
prior  to  July  10,  1915,  to  recover  of  the  de- 
fendant the  possession  of  160  acres  of  land 
situated  In  Fergus  county,  together  with  the 
value  of  ita  use  and  occupation  while  with- 
held by  the  defendant  On  the  date  above 
mentioned  the  plaintiff  filed  an  amoided  com- 
plaint which  la  in  the  usual  form,  alleging 
title  and  right  to  the  posseesloa  of  the  land 
in  plaintiff,  and  his  ouster  therefrom  by  the 
defendant  on  or  about  July  1,  1913.  To  this 
complaint  defendant  filed  an  amended  answer. 
On  December  4  Bernard  E.  Stack  was  per- 
mitted by  the  court  to  intervene  by  filing  a 
complaint  which,  while  setting  forth  in  de- 
tail the  source  of  the  title  upon  which  he  re- 
lies, is  essentially  a  comidalnt  in  ejectment 
as  against  the  d^endant  It  disavows  dalm 
by  Stack  of  any  title  to,  or  interest  in,  the 
land  hostile  to  plaintiff's  rights,  and  alleges 
that  while  he  and  the  plaintiff  were  seized 
and  possessed  of  the  land,  the  defendant  on 
or  about  July  1,  1913,  without  right  or  title 
thereto,  altered  up<Hi  it  in  disregard  of  their 
rights,  and  ever  since  that  date  has  withheld, 
and  still  wltliholds,  it  from  them.  Judgment 
Is  demanded  that  plaintiff  and  Stack,  the 
Intervener,  have  restitution  of  the  land,  that 
defendant  be  adjudged  to  be  without  any 
right  to  it  and  that  Stack  be  awarded  his 
costs.  The  basis  of  his  claim  of  title  is  a  con- 
tract between  him  and  plaintlfl,  dated  June 
26,  1913,  a  copy  of  which  is  attached  to  the 
complaint  From  this  it  ai^)ears  that  there- 
tofore Stack  had  purchased  120  acres  of  the 
land  from  the  United  States,  by  placing  upon 
it  scrip  owned  by  him,  for  the  benefit  of  the 
plaintiff,  he  agreeing  to  hold  the  title  when 
patent  should  be  issued  to  him,  in  trust  for 
the  plaintiff ;  that  he  had  furnished  to  plain- 
tiff funds  to  purchase  scrip  to  place  npon  the 
r^nalnlng  40  acres,  which  plaintiff  then  con- 
veyed to  him  to  be  held  in  trust  for  the  plain- 
tiff, as  he  held  the  120  acres;  that  all  the 
land  was  to  be  so  held  in  trust  as  security 
for  the  payment  by  plaintiff  to  Stack  of  the 
sum  of  $2,569,  the  price  of  the  scrip  so  used, 
to  be  paid  within  two  years  from  the  date 
of  the  contract  together  with  interest  at  the 
rate  of  10  per  cent  per  annum,  the  plaintiff 
meantime  to  discharge  all  taxes  assessed  up- 
on the  land;  and  that  upon  payment  of  this 
sulh,  with  interest  Stack  was  to  convey  the 
land  to  plaintiff  by  quitclaim  deed.  'Bun 
follow  these  stipulations: 

"That,  in  the  event  of  patent  (ailing  to  issne 
for  any  of  the  said  lands,  the  party  of  the 
first  part  (Stack)  shall  in  no  wise  be  respon- 
sible to  the  party  of  the  second  part  and  shall 
be  released  at  both  law  and  equity  from  all  ob- 
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UgatioDa  to  convey  Hme,  and  It  being  tmder- 
atood  that  the  party  of  the  first  part  holds  the 
said  lands  as  trnstee  for  the  party  of  the  sec- 
ond part,  to  be  conveyed  upon  payment  of  the 
above-mentioned  sum,  together  with  interest 
thereon.  And  it  Is  further  agreed  by  and  be- 
tween the  parties  hereto  tliat,  in  the  event  of 
the  patent  failing  to  issue  for  any  of  the  said 
lands,  the  party  of  the  first  part  shall  retain 
all  interest  paid  for  the  use  of  said  money, 
and  the  party  of  the  second  part  agrees  and 
binds  himself  to  assign  to  the  party  of  the  first 
part  the  script  which  was  laid  on  the  forty 
acres  of  land  in  the  name  of  the  party  of  the 
second  part.  It  is  further  mutually  understood 
and  agreed  that,  in  the  event  that  the  party  of 
the  second  part  fails  to  make  the  payment  of 
the  principal  and  the  interest  upon  the  princi- 
pal as  herein  provided,  that  party  of  the  first 
part  may,  at  his  election,  treat  this  instrument 
aa  a  mortgage,  and  foreclose  the  party  of  the 
second  part  of  any  and  all  rights  hereunder. 
And  It  ia  agreed  for  this  pnrpose  that  this 
agreement  shall  carry  with  it  all  the  incidents 
of  a  mortgage.  It  ia  further  covenanted  and 
agreed  by  and  between  the  parties  hereto  that 
the  covenants  and  agreements  herein  contain- 
ed shall  apply  to  the  heirs,  execntora,  adminis- 
trators, and  assigns  of  the  respective  parties 
hereto." 

To  defendant's  amended  answer  tbe  plain- 
tut  interposed  a  demnrrer,  accompanied  by 
motion  to  strike.  Tbe  record  does  not  «m- 
taln  a  copy  of  the  answer  nor  of  the  demur- 
rer or  motion.  Wbat  tbe  contents  of  the 
answer  were,  or  the  grounds  of  the  demurrer 
and  motion,  or  whether  they  were  directed 
at  the  answer  as  a  whole  or  not,  Is  not  dis- 
closed. To  the  complaint  In  Intervention  the 
defendant  Interposed  a  general  demurrer.  On 
January  10,  1916,  plalntlfTs  demurrer  to  de- 
fendant's answer,  and  the  motion  to  strike 
were  sustained,  'and  defendant's  demurrer  to 
the  complaint  was-  overruled,  defendant  being 
given  24  hours  In  whi«di  to  plead  further.  On 
January  18,  on  application  of  counsel  for  the 
intervener,  the  default  of  the  defendant  tor 
failure  to  answer  the  complaint  In  Intervm- 
tlon  was  entered.  On  February  6  defendant 
moved  the  court  to  set  aside  the  default. 
.This  motion  was  denied  on  February  15.  On 
February  28,  counsel  for  the  intervener  sub- 
mitted evidence  In  support  of  the  complaint 
in  Intervention  and  applied  for  Judgment. 
The  court  took  the  application  under  advise- 
ment. It  so  held  it  until  March  9,  1917,  when 
it  ordered  the  action  dismissed  on  the  ground 
that  the  issues  involved  were  being  deter- 
mined in  an  action  pending  in  the  federal 
court  for  the  district  of  Montana.  On  March 
19,  on  application  by  counsel,  the  court  vacat- 
ed this  order  and  reinstated  the  case.  On 
October  17  the  court  made  its  findings  of  fact 
and  oonduslons  of  law,  and  rendered  judg- 
ment In  favor  of  the  Intervener,  declaring 
him  to  be  the  holder  of  the  legal  title  to  the 
land,  subject  to  the  rights  of  the  plaintiff 
as  dlsdosed  in  the  contract  of  June  26, 1918, 
and  entitled   to  Its  possession   subject   to 


plaintifTfl  rights.  It  furthermore  adjtidged 
the  defendant  to  be  a  trespasser  aa  tbe  land, 
without  any  right  or  Interest  therein.  On 
January  8, 1918,  counsel  for  defendant  moved 
the  court  to  set  aside  the  findings  and  judg- 
ment on  the  ground  that  they  had  beoi  pre- 
maturely made  because  notice  of  the  hearing 
of  the  demnrrer  had  not  been  given,  and  that 
the  pleadings  and  proof  upon  which  they  were 
founded  were  wholly  insufficient  to  support 
them.  At  the  same  time  he  moved  the  court 
for  leave  to  file  an  amended  answer  to  the 
plaintUTs  amended  complaint  with  a  cross- 
complaint,  on  the  ground  that  he  had  failed 
to  Interpoee  hla  defense  through  his  mistake. 
Inadvertence,  surprise,  and  excusable  neglect 
On  January  29  both  motions  were  denied.  So 
far  as  the  record  discloses,  nothing  further 
was  thereafter  done  In  the  action  as  between 
the  plalntifT  and  defendant  Tbe  Appeal  is 
from  the  judgment. 

[1]  Counsel  predicates  error  npau  the  or- 
ders of  the  court  in  overruling  the  motion  to 
set  aside  the  default  made  on  F^ruary  15, 
1916,  and  in  overruling  the  motion  to  set  aside 
the  findings  and  judgment,  and  to  permit  him 
to  file  an  answer  and  cross-complaint  made 
on  January  29,  1916.  None  of  these  assign- 
ments may  be  considered  upon  the  record  be- 
fore ns.  Ttie  ruling  made  denying  the  first 
motion,  was  an  intermediate  order,  and  as 
such  would  have  been  subject  to  review  on 
appeal  from  the  judgment,  had  counsel  pre- 
sented to  this  court,  ptoperlj  authenticated, 
a  transcript  of  the  papers  used  in  support  of 
it  Copies  of  the  affidavits  and  other  papers 
purporting  to  have  been  used  are  found  In 
the  record,  but  they  are  not  embodied  in  a 
bill  of  exceptions  and  identified  or  authenti- 
cated in  any  way.  Therefore,  though  a  copy 
of  the  order  is  prtHierly  a  part  of  the  Judg- 
ment roll,  there  is  nothing  before  us  dispos- 
ing the  basis  of  the  court's  action,  and  we 
cannot  determine  whether  the  court  abused 
its  discretion  in  denying  the  motion.  Latimer 
T.  Ndson,  47  Mont  645,  133  Pac.  680;  De 
Sandro  v.  &Ilssoula  Ia  &  Ry.  Co.,  52  Mont  333, 
107  Paa  641 ;  Borden  v.  Lynch.  34  Mont  603, 
87  Pac.  609;  Emerson  v.  McNair,  28  Mont 
578,  73  Pac.  121. 

[2]  Neither  may  tbe  action  of  the  court  <» 
tile  motion  to  set  aside  the  findings  and  judg- 
ment be  reviewed  oa  this  appeal,  for  the  rea- 
son that  the  order  denying  it  was  a  special 
order  made  after  final  judgment  and  was  ap- 
pealable. Rev.  Codes,  {  7098.  The  defend- 
ant having  failed  to  appeal  from  this  order, 
it  is  not  before  us  for  review. 

The  only  other  contention  made  by  coim- 
sel  deserving  special  notice  is  that  the  com- 
plaint in  Intervention  does  not  state  fticts 
sufficient  to  constitute  a  cause  of  action.  In 
this  behalf  counsel  contends  that  since  ttie 
contract  attached  to  the  complaint  discloses 
that  the  plaintiff  Is  the  owner  of  the  land  In 
controversy  and  the  plaintiff  in  Intervention 
la  his  mortgagee^  tbe  latter  baa  no  right  to 
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the  possesalon  ot  tbe  land,  and  therefore  was 
not  entitled  to  intervene,  nor  to  be  awarded 
any  relief  In  thla  action.  In  support  of  his 
contention,  counsel  cites  sections  5737  and 
6877  of  the  Revised  Codes,  tbe  former  of 
which  declares  that  "a  mortgage  does  not 
entitle  the  mortgagee  to  the  possession  of  the 
property,  unless  authorized  by  the  express 
terms  of  the  mortgage;  but,  after  the  execu- 
tion of  the  mortgage,  the  mortgagor  may 
agree  to  such-  change  of  possession  without  a 
new  consideration."  The  latter  provides  that 
"a  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  Its  terms, 
so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  of  the  real  prc^erty 
without  a  foreclosure  and  sale."  It  wUl  b6 
noted  that  counsel's  argument  does  not  pre- 
eoit  the  question  whether  a  party  who  claims 
an  Interest  In  real  estate  may  be  permitted 
to  intervene  In  an  action  In  ejectment.  In- 
deed, it  assumes  that  the  intervention  in  this 
case  wonld  have  been  permissible  under  the 
statute  (Rev.  Codes,  |  8496)  If  the  complaint 
In  lnterv«itlon  had  not  disclosed  that  the 
Intervener  Is  plalntUF's  mortgagee.  The  stat- 
ute is  broad  enough  in  terms  to  permit  inter- 
vention in  any  case,  provided  only  the  person 
seeking  to  intervene  can  show  either  an  in- 
terest in  the  subject-matter  of  the  action,  or 
an  Interest  tn  the  success  of  either  of  the  par- 
ties, or  an  interest  In  the  subject-matter 
against  both.  Upon  the  assumption  made  by 
counsel,  the  question  whether  Intervention 
may  be  permitted  in  this  character  of  case, 
therefore,  does  not  arise  and  it  Is  not  pi^ 
scnted  for  consideration.  We  shall  reserve 
the  decision  of  this  question,  and  cimflne  our 
present  Inquiry  to  a  solution  of  the  questiod 
submitted  by  counsel,  viz.:  Does  the  inter- 
vener's complaint,  read  In  connection  with  the 
contract,  state  a  case  entitling  him  to  any 
relief? 

[3]  It  Is  dear  that  the  parties  In  entering 
into  the  contract  had  two  purposes.  The 
primary  one  was  to  secure  to  Foster  tbe  title 
to  the  land.  The  secondary  one  was  to  secure 
Stack  for  the  price  of  the  scrip  used  to  lay 
upon  the  120  acres,  and  for  the  money  ad- 
vanced to  Foster  to  buy  scrip  to  lay  upon  the 
remaining  40  acres,  the  patent  to  the  whole 
160  acres  to  issue  to  Stack  in  the  first  in- 
stance. If,  for  any  reason,  patent  could  not 
be  obtained,  Stack  was  to  retain  the  scrip 
laid  upon  the  former  and  to  have  assl^ed  to 
him  that  laid  upon  the  latter.  In  the  mean- 
time Foster  was  bound  to  pay  the  Interest  up- 
on the  amount  fixed  as  the  price,  and,  when 
It  should  be  ascertained  that  patent  could  not 
be  obtained,  both  parties  were  to  be  released 
from  the  obligations  mutually  assumed  by 
them.  If  patent  should  be  obtained.  Stack 
yroM  bound  to  convey  tbe  whole  tract  of  land 
to  Foster  upon  payment  by  talm  of  tbe  price 
of  tbe  scrip,  witb  interest.  Until  such  pay- 
ment. Stack  was  to  hold  the  title  In  trust 
After  tbe  Issuance  of  tbe  patent,  the  contract 


was,  at  the  option  of  Stack,  to  be  treated  t^ 
him  as  a  mortgage  with  all  the  inddenta  of  a 
mortgage  contract.  It  is  thus  apparent  that 
the  contract  could  never  create  tbe  relation 
of  mortgagor  and  mortgagee  between  the  par- 
ties imtll  title  should  vest  in  Stack.  As  tbe 
evidence  Is  not  before  us,  we  cannot  deter- 
mine what  tbe  actual  relation  of  the  parties 
was  at  the  time  of  the  trial.  Under  ffie  view 
we  take  of  the  case,  however,  It  is  not  impor- 
tant what  their  relation  was.  Notwithstand- 
ing the  provisions  of  statute  upon  which  coun- 
sel relies,  by  agreement  of  the  mortgagor  and 
mortgagee  the  latter  may  enter  into  posses- 
sion of  the  mortgaged  property.  Section  5737 
expressly  recognizes  that  such  an  agreement 
may  be  made  Independently  of  /the  mortage. 
When  the  mortgagee  is  in  possession  by  the 
consent  of  the  mortgagor,  be  is  lawfully  in 
possession,  and  can  maintain  audi  possession 
against  the  mortgagor  or  any  other  person 
who  cannot  diow  title  paramount  to  that  of 
tbe  mortgagor.    Fee  v.  Swingly,  6  Mont  606, 

18  Fac.  875 ;  Jones  on  Mortgages,  K  702,  708 ; 

19  R.  C.  I/.  828.  He  may,  by  'ejectment  re- 
cover possession  as  against  a  mere  Intruder 
who  ousts  him  therefrom,  possession  being  a 
sufficient  prima  fade  showing  to  support  a 
recovery.  Wboi  thla  is  disclosed  by  tbe  evi- 
dence, tbe  burden  is  cast  upon  the  defendant 
to  show  a  superior  title  or  right.  Moss  v. 
ChappeU,  126  Ga.  196,  54  S.  B.  96S,  11  L.  R. 
A.  (N.  S.)  396;  Dodge  v.  Irvlngton  Land  Co., 
15S  Ala.  91,  48  South.  883,  22  L.  R,  A.  (N.  S.) 
1100;  19  O.  J.,  p.  1154;  Sherin  v.  Brackett 
36  Minn.  162,  30  N.  W.  661.  "This  principle 
in  no  wise  contravenes  the  doctrine  that  tbe 
plaintiff  in  ejectment  must  recover,  If  at  all, 
upon  the  strength  of  his  own  title,  and  not 
upon  the  mere  weakness  of  that  of  bis  ad- 
versary. It  simply  accords  to  his  possession 
as  evidence  a  presumptlmi  of  title  which  must 
be  rebutted  or  overcome  by  his  adversary." 
Dodge  V.  Irvlngton  I^md  Co.,  supra.  This 
holding  Is  in  accord  witb  the  presumption  de- 
clared by  the  statute.  Rev.  Codes,  i  7962. 
Therefore,  upon  the  assumption  that  tbe  re- 
lation between  tbe  plaintiff  and  Stack  was 
that  of  mortgagor  and  mortgagee,  counsel's 
contention  Is  without  merit 

[4]  Tbe  complaint  In  Intervention  alleges 
possession  by  tbe  plaintiff  and  Stack,  the  lat- 
ter disavowing  any  hostility  to  tbe  rights  of 
the  plaintiff.  After  tbe  complaint  in  Inter- 
vention was  filed,  tbe  plaintiff  seems  to  have 
been  satisfied  to  permit  bis  rights  to  be  de- 
termined by  a  settlement  of  the  controversy 
as  between  Stack  and  the  defendant  No 
further  steps  were  taken  in  his  behalf  by  bis 
counsel  after  the  order  of  January  10,  1916, 
though,  so  far  as  we  can  Judge  from  tbe 
record  before  ns,  tbe  defendant  was  in  de- 
fault In  any  event  his  counsd  Joined  with 
counsel  for  Stack  In  bis  applicatlMi  tbr  Jud£^ 
ment  and  aK>aiently  was  content  to  rest  hia 
rights  upon  tbe  Judgment  whidi,  while 
awarding  posseaaion  to  Stadc,  expieasly  de- 
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dared  bin  rights  subject  to  tbose  of  ttie 
plaintiff.  Although  the  procedure  may  be 
characterized  as  irregular,  we  do  not  think 
It  so  nnich  so  as  to  require  us  to  reverse  the 
Judgment  and  to  remand  the  cause  for  fnr^ 
ther  proceedlnga 

The  judgment  is  affirmed. 

Affirmed. 

EEYNOLDS,  COOPBE,  HOLIiOWAY,  and 
QAUHN,  JJ.,  concur. 


(70  Colo.   63) 
PARRIS  at  al.  V.  JAQUITH.    (No.  9622.) 

(Supreme   Court  of   Colorado.    Dec.  6,  1920. 
Rehearing  Denied  May  2,  1921.) 

1.  Livery  stable  and  garage  keepara  e=>7— 
Evidence  held  to  make  It  fairly  oertain  Are 
caused  by  negligenoe  of  garage  keeper*  or 
employees. 

In  suit  against  garage  keepers  for  destmc- 
tion  of'  plaintiff's  automobile  in  a  fire,  evidence 
held  to  rebut  the  probability  that  the  fire  orig- 
inated in  other  manner  than  through  the  neg- 
ligence of  the  defendant. 

2.  Livery  stable  and  garage  keepers  9=37— > 
Raking  out  of  furnace  ashes  about  post  sup- 
porting oll-soakod  floor  negilgenoe  per  se. 

In  an  action  against  garage  keepers  for  de- 
struction of  plaintiff's  automobile  in  a  fire,  the 
raking  of  ashes  out  of  a  furnace,  allowing  them 
to  remain  about  a  post  supporting  an  oil-soaked 
floor,  was  negligence  per  se  on  the  part  of  de- 
fendant garage  keepers,  and  evidence  of  cus- 
tom, method  of  construction,  heating,  etc.,  in 
other  garages,  offered  by  defendants  and  ezdud- 
ed  was  immaterial. 

3.  Livery  stable  aad  garage  keepers  «=»7— Re- 
fusal of  Instruetlon  In  suit  for  destrnotlon  ol 
automobile  In  Are  not  erroneous. 

In  an  action  against- garage  keepers  for  de- 
struction of  plaintiff's  automobile  in  a  fire, 
where  the  instructions  given  defining  negligence 
advised  the  jury  that  it  was  never  presumed, 
but  must  be  proven,  and  that  such  proof  must 
be  of  some  act  of  negligence  charged,  the  re- 
fusal of  defendant's  instructions  specifically  ex- 
cluding destruction  of  the  property  by  accident 
or  unknown  cause  was  not  error. 

4.  Trial  «=3260(3)— Instmotions  need  net  bo 
repeated  In  different  phraseology. 

Where  the  Jurors  were  told  that  plaintiff 
must  make  out  his  case  by  a  fair  preponderance 
of  the  evidence,  the  refusal  of  defendants'  re- 
quested instruction  stating  the  proposition  in  a 
different  way  was  not  error. 

5.  Trial  «=>240— Argomentatlve  lastmcfHon 
unneeessarily  amplifying  definition  properly 
refused. 

Defendant's  requested  instruction  compris- 
ing an  unnecessary  amplification  of  the  defini- 


tion of  negligence,  a  portion  of  it  being  argu- 
ment, was  properly  refused. 

6.  Livery  stable  and  garage  keepers  «=37— In- 
struotton  tliat  oars  required  Inoraases  In 
proportion  to  danger  properly  given  In  aotlon 

.  for  loss  of  automobile  In  fire. 

In  an  action  against  garage  keepers  for  de- 
struction of  plaintiff's  automobile  in  a  fire 
claimed  to  have  been  caused  by  the  raking  out 
of  furnace  ashes  under  a  post  around  an  oil- 
soaked  floor,  plaintiff's  requested  instruction 
that  the  care  required  increases  in  proportion 
to  the  danger  had  a  special  application  to  a  fur- 
nace over  which  was  a  wooden  floor  whereon 
was  stored  automobiles  dripping  oil  and  gaso- 
line, and  was  properly  given. 

7.  Evidence  4=3359(3)— Photographs  of  garage 
fire  not  too  remote. 

In  an  action  against  garage  keepers  for  de- 
struction of  plaintiff's  automobile  in  a  fire 
claimed  to  have  been  caused  by  the  raking  out 
of  furnace  ashes  around  a  post  under  an  oil- 
soaked  floor,  photographs  taken  several  days 
after  the  fire  as  soon  as  the  water  had  been 
removed  from  the  furnace  pit  were  admissible 
as  not  too  remote  where  there  was  ample  proof 
that  the  conditions  were  unchanged  from  the 
date  of  fire. 

8.  Livery  stable  and  garage  keepers  «=97— Of- 
fer to  prove  Instructions  given  by  defendant 
garage  keepers  to  "watchmaa"  properly  re- 
jected. 

In  an  action  against  garage  keepers  for 
destruction  of  plaintiff's  automobile  in  a  fire 
claimed  to  have  been  caused  by  the  raking  out 
of  ashes,  around  a  post  under  an  oil-soaked 
floor,  defendant  garage  keepers'  offer  to  prove 
instructions  given  by  them  to  the  *Sratchman" 
was  properly  rejected. 

9.  Livery  stable  and  garage  Iteepert  ^ss>7->Evl- 
donee  of  release  from  liability  for  loss  by  firs 
held  inadmissible. 

In  an  action  against  garSge  keepers  for  de- 
struction of  plaintiiTs  automobile  in  a  fire 
daimed  to  have  been  caused  by  the  raking  ont 
of  ashes  around  a  post  under  an  oil-soaked 
fioor,  evidence  offered  by  defendant  garage 
keepers  of  a  release  of  liability  by  contract  con- 
sisting of  a  sign  two  feet  square  posted  over 
the  repaJr  room  in  the  garage  stating  that  the 
garage  keepers  would  not  be  lisble  for  loss  by 
fire  was  properly  excluded  in  the  absence  of 
proof  or  offer  of  proof  that  plaintiff  ever  saw 
it,  contracts  limiting  liability  for  negligence  be- 
ing generally  against  public  policy,  and  the 
mere  posting  of  a  sign  being  insufficient  to  es- 
tablish one. 

En  Ban& 

Error  to  District  Oonit,  Hesa  Ooonty; 
Thomas  3,  Bladt,  Jadge. 

Suit  by  Olalne  Jaqnlth  against  Rlduml 
Parrla  and  another,  copartners  doing  busi- 
ness as  the  Western  Ckdorado  Motor  Sales 
Company,    etc.     To    review    Judgment   for 
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plaintiff,  defendants  bring  error.    Judgment 
affirmed. 

S.  N.  Wbeeler,  of  Grand  Junction,  S.  Har- 
rison White,  of  Denver,  and  L.  W.  Jordan, 
of  Grand  Junction,  for  plaintiffs  In  error. 

Tupper  &  Smitti,  of  Grand  Junction,  for 
defendant  in  error. 

BUKEB,  J.  A  garage  owned  and  operated 
by  plaintiffs  in  error  in  tbe  dty  of  Grand 
Junction  was  destroyed  by  Are  January  22, 
1918.  Defendant  In  error  owned  one  auto- 
mobile, and  has  succeeded  to  the  claims  for 
two  others,  which  were  destroyed  in  this 
fire.  In  an  action  for  damages  therefor  he 
obtained  a  verdict  and  Judgment  In  the  sum 
of  $1,311.20.  To  review  that  judgment  the 
cause  is  now  before  us.  The  parties  are 
hereinafter  designated  as  In  the  court  be- 
low. 

Whether  in  all  cases  of  balled  property 
not  returned  on  demand  and  admitted  to 
have  been  destroyed  by  Are  bailor  must  al- 
lege and  prove  negligence,  as  held  In  Stone 
T.  Case,  34  Okl.  6,  124  Fac.  9flO,  43  U  R.  A. 
(N.  S.)  1168-llT3r,  and  note  VII,  page  1178, 
and  cases  therein  dted,  or  whether,  tn  a  bail- 
ment such  as  the  one  now  before  us,  the  bur- 
den Is  upon  bailee  to  show  reasonable  care, 
as  held  in  Hoel  v.  Flour  City  Fuel  &  Trans- 
fer Co.,  144  Minn.  280,  175  N.  W.  300,  Is 
immaterial.  In  the  instant  case  plaintiff 
alleged  negligence.  He  assumed  that  burden 
In  the  trial  coiut  and  assumes  it  here. 

Defendants  insist  that  the  proof  failed, 
that  their  motion  for  an  instructed  verdict 
should  have  been  sustained,  and  that  the  ev- 
idence will  not  support  the  Judgment  That 
evidence  was  sufficient  to  Justify  the  Jury  In 
finding  the  following  facts: 

The  garage  In  question  was  heated  by  a 
furnace  located  under  the  center  of  the  main 
floor.  That  portion  of  the  floor  directly  over 
the  furnace,  and  there  constituting  the  cell- 
ing of  the  furnace  room  was  of  wood.  Up- 
on It  cars  were  stored,  and  It  was  more  or 
less  oil  soaked.  Within  five  feet  of  the  fur- 
nace door  was  a  wooden  post  extending  from 
the  floor  of  the  furnace  room  to  the  ceiling. 
The  night  was  cold,  and  there  was  a  good 
fire  in  the.  furnace.  The  "night  man"  or 
"watchman"  who  had  charge  of  the  furnace 
was  a  high  school  boy  who  slept  In  the  re- 
pair shop.  Ashes  had  been  raked  out  of  the 
furnace  that  night  and  allowed  to  remain 
about  the  post  above  mentioned.  From  them 
the  Are  started,  climbed  this  post  to  the 
main  floor,  and  first  broke  through  the  roof 
directly  above. 

[1,  2]  No  other  reasonable  theory  of  the 
origin  of  the  fire  can  be  formulated  from  the 
evidence^  If  this  evidence  was  believed  by 
the  Jury,  it  was  sufficient  to  make  It  fairly 
certain  that  the  flre  was  caused  by  the  neg- 
ligence of  defendants  or  their   employees. 
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Pueblo  L.  H.  &  P.  Ca  v.  McQlnley,  0  Colo. 
App.  238-243,  38  Pa&  425.  It  rebuts  the 
probabUlty  that  the  flre  originated  in  any 
other  manner.  Mountain  Motor  Fuel  Co.  et 
al.  V.  Elvers,  65  Colo.  661,  170  Pac.  1164. 
This  was  the  spedflc  negligence  alleged  and 
relied  upon.  If  It  occurred  (and  the  Jury 
evidently  so  found)  it  was  negligence  per  se. 
Hence  evidence  of  custom,  methods  of  con- 
struction, heating,  etc.,  in  other  garages,  of- 
fered by  defendants  and  excluded,  was  im- 
material. 

[8]  The  instructions  given  defined  negli- 
gence, advised  tbe  Jury  that  negligence  was 
never  presumed  but  must  be  proven,  and 
that  such  proof  must  be  of  some  act  of  neg- 
ligence charged.  Hence  the  refusal  of  de- 
fendants' Instruction  No.  6,  which  speciflc- 
ally  excluded  destruction  of  tbe  property  by 
accident  or  unknown  cause',  was  not  error. 

[4]  The  Jurors  were  told  that  plaintiff 
must  make)  out  tils  case  by  a  fair  prepon- 
derance of  the  evidence.  Defendants'  in- 
struction No.  11,  refused,  is  merely  a  state- 
ment of  this  proposition  in  a  different  way. 
hence  the  refusal  was  not  error. 

[5]  Defendants'  instruction  No.  11%,  re- 
fused, is  but  an  unnecessary  amplification  of 
the  definition  of  negligence,  and  a  portion  of 
it  is  argument.    Its  refusal  was  proper. 

[I]  PlaintifTs .  instruction  Na  10,  given, 
and  to  which  exception  is  taken,  advises  the 
Jury  that  the  care  required  Increases  in  pro- 
portion to  the  danger.  An  ordinarily  pru- 
dent man  so  acts.  This  instruction  has  spe- 
cial application  to  a  furnace  over  which  is 
a  wooden  floor  whereon  automobiles,  drip- 
ping oil  and  gasoline,  are  stored.  It  is  cor- 
rect 

[7]  Several  days  after  the  flre,  but  as  soon 
as  the  water  had  been  removed  from  the 
furnace  pit,  photographs  were  taken  which, 
together  with  oral  evidence  of  conditions 
then  existing,  were  admitted  over  defend- 
ants' objection.  It  is  contended  that  this 
evidence  is  too  remote.  There  was  ample  proof 
that  these  conditions  were  unchanged  from 
the  date  of  the  flre  and  this  evidence  was 
procured  as  soon  as  the  withdrawal  of  the 
water  from  the  pit  made  it  available.  The' 
admission  of  it  was  proper. 

[8]  Defendants  offered  to  prove  instruc- 
tions given  by  them  to  the  "watchman" 
The  offer  was  rejected  and  tbe  ruling  was 
correct  Texas  &  Pacific  R.  Co.  v.  ScovlUe, 
62  Fed.  730,  10  C.  a  A.  479,  27  I*  E.  A.  179, 
181,  note  "e." 

[8]  Defendants  pleaded,  and  offered  to 
prove,  release  of  liability  by  contract  con- 
sisting of  a  sign  two  feet  square  posted  over 
the  repair  room  in  the  garage,  which  sign 
stated  that  they  would  not  be  liable  for  loss 
by  fire.  The  evidence  was  properly  excluded. 
There  was  no  proof,  or  offer  of  proof,  tliat 
this  sign  was  called  to  plaintiff's  attention,  or 
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that  be  «Ter  saw  It  Hod  r.  Floor  Ctty 
Fuel  &  Transfer  Oo.,  144  Minn,  280,  175  N. 
W.  300.  Contracts  limiting  liability  for  neg- 
ligence are  generally  against  public  policy. 
Denver  P.  W.  Oa  t.  Manger,  20  Colo.  App. 
66, 77  Pac  S.  Defendants  could  not,  by  post- 
ing snch  a  sign,  escape  Uabilil^  (or  tbeir 
own  negligence. 

No  reversible  error  appearing  in  this  rec- 
ord, the  Jodgmemt  Is  affirmed. 

SC(XCT,  J,,  not  partidpatinc. 


(70  Oolo.  1&2) 

OKEY  V.  JONES  at  al.    (No.  10018.) 

( Supreme  Conrt  ft  Colorado.    April  4,.  1821. 
Behearing  Denied  May  2,  1821.) 

1.  Appeal  aad  error  «s>l43— Error  aot  to  sob- 
mit  cause  to  Jury  where  evMenoo'ls  con> 
fllotlng. 

In  a  broker's  action  for  commission  where 
the  testimony  was  in  conflict  as  to  the  con- 
tract to  pay  commission,  the  case  should  have 
been  submitted  to  the  Jury  for  determination 
of  snob  fact,  and  it  was  error  to  direct  a  ver- 
dict for  the  plaintiff. 

2.  Appeal  and  error  «s>748(l)— Court  need 
not  consider  assignment  not  In  aooordanoa 
with  rulao. 

Where  plaintiff  in  error  has  not  complied 
with  a  court  rule  in  setting  forth  an  assign- 
ment, the  same  need  not  be  considered. 

Brror  to  District  Goort,  Montrose  Oonn- 
ty;  Thomas  J.  Blade,  Jndge. 

Action  by  J.  B.  Jones  and  another,  as  co- 
partners, as  the  Jmies  Realty  Ca,  against 
U.  S.  Okey.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Beversed,  and  re- 
manded for  a  new  triaL 

John  L.  Stivers,  of  Montrose,  for  plain- 
tiff In  error. 

Hugo  Selig  and  Ralph  EL  Waldo^  both  of 
Montrose,  for  defendants  in  error. 


WHITFORD,  J.  This  was  an  action 
brought  by  defendant  in  error  against  U.  S. 
Okey  to  recover  a  commission  for  services 
rendered  as  real  estate  broken. 

The  complaint  alleges  that  plaintiff  in 
error  employed  Jones  and  Wilkerson,  copart> 
nen  nndor  the  name  of  the  Jones  Realty 
Company,  to  procure  a  purchaser  for  a  ranch 
in  Montrose  county,  and  agreed  to  pay  de- 
fendants in  error  6  per  cent,  commission  on 
the  selling  price,  and  that  thereafter  the  de- 
fendant in  error  procured  and  produced  one 
Leslie  M.  La  B^trce^  who  was  ready,  willing, 
and  financially  able  to  purchase  the  same  on 
terms  agreeable  to  plaintiff  in  error,  and 
that  thereafter,  on  the  8th  day  of  December, 
1918,  plaintiff  in  orror  and  the  said  La  Force 
executed  a  written  contract  of  sale  of  said 
premises.  Upon  the  trial,  at  the  condnsion 
of  the  testimony,  the  conrt  directed  a  verdict 
for  the  plaintiff,  as  prayed  for  in  the  com- 
plaint   The  defendant  brings  error. 

Plaintiff  in  error  contends  that  the  oom- 
plaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  conrt 
erred  in  not  sustaining  lUs  motion  for  a  non- 
suit We  think  there  is  no  merit  in  this 
contention.  We  have  carefully  examined  the 
bill  of  exceptions,  and  we  find  that  the  evi- 
dence of  the  defendant  in  error  clearly  sus- 
tains every  material  allegation  ot  the  com- 
plaint 

[1]  The  testimony  of  the  defendant  In  error 
was  to  the  effect  that  the  plaintiff  in  error 
agreed  to  pay  them  a  6  per  cent  commission, 
but  the  plaintiff  In  error.  In  his  deposition, 
which  was  r^d  to  the  Jury,  testified  that  he 
never  at  any  time  agreed  to  pay  a  commis- 
sion of  B  per  cent  or  any  other  amount 
With  this  conflict  of  the  testimony  on  this 
point  the  case  should  have  been  subndtted 
to  the  Jury  for  their  determination  of  tliat 
lact 

[2]  In  the  fourth  assignment  of  error  the 
plaintiff  in  error  has  not  complied  with  mie 
31  of  this  court  (161  Pac.  x)  and  we  time- 
fore  decline  to  consider  that  assignment 

Reversed  and  remanded  for.  new  triaL 

TBLLBB  and  DBNISON,  JJ.,  coocor. 
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UNION  NAT.  BANK  OF  FOSTORIA,  OHIO, 

V.  MAINES-HOUOH  MOTOR  CO.  OP 

COLORADO.    (No.  g745.) 

(Supreme  Coort  of  Colorado.    AprQ  4,  1921. 
Behearing  Denied  May  2,  1921.) 

Baiikt  and  banklag  «=3l27  —  Bank  to  which 
draft  was  aegotiated  held  owner. 
Where  the  payee  bank  allowed  the  drawer 
of  drafts  with  UU  of  lading  attached  to  check 
out  the  proceeds  thereof,  the  bank  became  the 
owner  of  the  instmmenta,  and,  the  payee  hav- 
ing deposited  payment  in  a  foreign  bank,  a 
creditor  of  the  drawer  of  the  drafts  cannot  at- 
tach the  fnnda,  for  inch  moneys  are  the  prop- 
erty of  the  payee  bank  alone. 

E^^^or  to  Digtrict  (Jotirt,  CSty  and  Oeranty 
of  Denrer;  Clarence  J.  Morley,  Jndge. 

Action  by  ttae  Maines-Hough  Motor  Com- 
pany  against  the  Colorado  State  &  Savings 
Bank,  as  garnishee,  In  which  the  Union  Na- 
tional Bank  of  Fostoria,  Ohio,  claimed  the 
fnnds  garnished.  There  was  a  Jndgment  in 
favor  of  plaintiff,  directing  payment  by  the 
first-named  bank  as  garnishee,  and  the 
Union  National  Bank  brings  error.  Bevers- 
«d  and  remanded,  with  directions. 

C.  M.  McGutchen,  of  Denver,  for  idalntift 
tn  error. 
J.  W.  EeUey,  oC  Denver,  for  defendant  In 

BAIIiBT,  J.  OUs  cause  is  here  on  -writ 
of  error  to  review  a  Judgment  of  the  Dis- 
trict Court,  wherein  the  Colorado  State  & 
Savings  Bank,  of  Denver,  as  garnishee,  is  re- 
quired to  pay  over  to  the  Maines-Hough 
Motor  Company  |2,900.(X),  money  which  the 
Union  National  Bank  of  Fostoria,  Ohio, 
claims.  The  parties  are  here  designated  as 
In  the  courts  below. 

The  Allen  Motor  Company,  ot  Fostoria, 
Otdo,  the  principal  defendant,  drew  two 
drafts  upon  the  MlUer-Bay  Motor  Company, 
of  Denver,  In  payment  for  automobiles  which 
It  had  s(dd  to  the  latter  company.  The 
drafts  were  for  $4,586.30  and  $4,949.12,  re- 
spectivdy,  with  bills  of  lading  attached. 
Tbey  were  drawn  by  the  Allen  Motor  Ciom- 
pany ;  the  Miller-Bay  Company  was  the  pay- 
or and  the  Union  National  Bank  of  Fostoria 
the  payee.  The  drafts  were  deposited  by  the 
Allen  Company  with  the  Union  National 
Bank  as  so  much  cash.  The  company  took 
credit  for  the  same,  and  at  once  checked 
against  it  in  the  regular  course  of  business. 
The  drafts  were  duly  forwarded  by  the  Ohio 
twnk  to  the  Colorado  State  &  Savings  Bank,' 
Denver,  where  they  were  promptiy  paid  by 
the  MQIler-nay  Company. 

The    Maines-Hough    Motor    Company,    a 


Denver  concem,  sued  out  an  attachment  in 
aid  of  a  suit  <»  a  claim  by  it  against  the 
Allen  Motor  Comptmy  and  gamisheed  the 
Colorado  bank.  That  bank  answered  that 
it  had  no  funds  of  the  company.  The  Union 
National  Bank  was  then  made  a  party  by 
order  of  court,  another  garnishment  issued, 
and  the  proceeds  of  the  drafts  were  im- 
pounded. 

The  Union  National'  Bank  then  entered  a 
q;>eclal  appearance  and  moyed  to  discharge 
the  attachment,  which  motion  was  denial. 
It  then  filed  a  traverse  of  the  attachment, 
and  after  a  hearing  the  attachment  was  sus- 
tained. Judgment  by  default  went  against 
the  Allen  Motor  Company,  In  the  sum  of 
|2,900.(X>.  The  answers  of  the  garnishee  set 
up  that  the  funds  in  its  possession  were  the 
property  of  the  Union  National  Bank,  and 
these  answers  were  traversed  by  plalntUT. 
After  a  full  hearing  the  court  instructed  the 
Jury  to  find  the  issues  for  plaintiff,  and  the 
Colorado  State  &  Savings  Bank  was  adjudg- 
ed to  pay  over  to  the  Maines-Hough  Motor 
Company  the  amount  of  its  Judgment  against 
the  Allen  Motor  Company.  That  Judgment 
is  now  here  for  review. 

In  determining  the  case  it  is  necessary  to 
pass  upon  but  one  question,  namely,  whose 
money  is  it  which  is  impounded  by  the  gar- 
nishment? The  testimony  clearly  furnishes 
the  answer.  Therefrom  it  conclosively  ap- 
pears that  the  Allen  Motor  Company  sold  the 
drafts  in  question  unconditionally  to  the 
Union  National  Bank;  the  entire  proceeds 
therefrom  were  Immediately  passed  to  the 
credit  of  the  company  on  the  books  of  the 
bank,  which  were  at  once  checked  against  by 
the  company  In  the  usual  and  ordinary 
course  of  business.  There  is  not  a  syl- 
lable of  testimony  in  the  record  to  contro- 
vert this  positive  and  direct  proof.  Indeed, 
the  record  testimony  introduced  shows, 
beyond  any  possibility  of  doubt,  that  the 
m<»ey  in  question  is  the  money  ot  the 
Union  National  Bonk,  and  that  the  AUen 
Motor  Company  has  no  more  claim  upon,  or 
interest  in,  it  than  has  the  traditional  "Man 
in  the  Moon."  Upon  the  fact  of  the  case  as 
establi^ed  by  the  imdlsputed  proofs,  all  Ju- 
dicial authority  supports  this  conclusion. 
No  precedent  can  be  found  anywhere  which 
even  squints  the  other  way.  Primarily  our 
decision  rests  upon  the  authority  of  common 
Justice  and  common  sense.  In  principle  the 
case  of  PainsvlUe  National  Bank  v.  Hannan 
et  al.,  64  Colo.  801,  171  Pac.  364,  and  authori- 
tles  cited,  clearly  upholds  the  views  here 
announced.  So  also  does  First  National 
Bank  of  Blancbester  v.  Stengel  (Sup J  169 
N.  T.  Supp.  217,  Just  called  to  our  attention 
by  counsel  for  defendants  in  error,  who  ap- 
pears to  think  that  this  case  announces  a 
contrary  doctrine,  but  manlfesUy  it  does  not. 


sFor  otker  oms  m*  smm  tople  Mid  KBT-NXniBER  in  all  Kv-Numbered  DiKeits  and  mdezM 
197  P.— 48 


Digitized  by 


Google 


754 


197  PACIFIC  BBPOBTBB 


(Colo. 


A  paragraph  In  this  opinion,  supported  by 
facts  tberein  stated  identical  with  those  In 
this  case,  is  sqnarely  in  point,  directly  appli- 
cable and  which,  as  we  think,  unanswerably 
upholds  and  approves  our  decision,  is  as  fol- 
lows: 

"It  is  a  well-understood  rale  of  law  that  a 
,  deposit  of  a  draft  or  check  in  the  ordinary 
course  of  business,  the  depositor  receiving  a 
credit  against  which  he  can  draw,  has  the  ef- 
fect of  transferring  title.  The  rule  is  based 
upon  the  reason  that  the  check  or  draft  is  de- 
posited and  received  by  the  bank  as  so  much 
cash,  which  immediately  becomes  the  property 
of  the  bank.  The  transaction  is  a  sale.  The 
banker  has  become  absolutely  responsible  to 
the  depositor.  With  such  a  relation  existing, 
the  bank,  in  case  of  the  dishonor  of  a  deposited 
check  or  draft  possesses  no  right  to  charge 
back  the  depositor's  account  with  the  amount 
of  the  dishonored  check  or  draft.  Its  sole  re- 
course is  to  hold  the  depositor  •  •  •  upon 
his  contract  of  endorsement  In  order  for  the 
rule  to  apply,  the  deposit  must  be  a  naked  de- 
posit, and  the  credit  given  mnst  be  uncondi- 
tional and  unrestricted,  and  without  any  special 
understanding  or  general  usage  of  business  ob- 
taining in  the  locality  which  might  color  the 
transaction.  A  clear  statement  of  the  rule  is 
given  in  the  leading  case  of  Taft  ▼.  Qninsiga- 
mond  National  Bsnk,  172  Mass.  363,  864,  365, 
52  N.  B.  387,  often  quoted  with  approval  by 
the  courts  of  this  state.  Heinrich  v.  First 
Nat.  Bank  of  Middleton,  219  N.  Y.  1,  S,  113 
K.  B.  631,  L.  B.  A.  1917A,  666." 


It  is  urged,  however,  that  the  transaction 
did  not  constitute  a  sale  because  the  cashier 
of  the  motor  company  failed  to  show  author- 
ity to  make  it.  This  contention  is  wholly 
without  merit.  The  company  ratified  its 
cashier's  act  by  accepting  the  proceeds  of  the 
sale  and  that  eliminates  this  question.  More- 
over, plaintiff,  an  outsider,  is  In  no  position 
to  object  on  this  ground. 

It  is  also  contended  that  no  sale  took  place 
because,  as  the  bank  claims,  had  the  Miller- 
Ray  C<nnpany  failed  to  pay  the  drafts,  it 
would  have  the  right  of  action  against  the 
Allen  Company  as  drawer  of  the  bills.  The 
learned  trial  Judge  held  that  this  fact  show- 
ed conclusively  that  there  was  no  sale.  This 
position  is  unworthy  of  serious  considera- 
tion. The  drafts  were  negotiable  instru- 
ments, subject  to  the  law  merchant,  and 
clearly  had  the  drawee  failed  to  pay  them 
the  Union  National  Bank  would  have  had 
an  action  against  the  maker  of  the  drafts  to 
recover  back  the  purchase  price  which  it  bad 
paid  that  company  for  them.  The  court 
seems  to  have  entirely  overlooked  the  ciiar- 
acter  of  the  drafts  as  commercial  paper.  It 
appears  that  plaintiff  had  no  claim  against 
the  Union  National  Bank  at  all,  has  not  now 
and  never  has  had  any  contractual  relations 
with  It  whatsoever,  and  manifestly,  there- 


fore, had  no  rl^t  to  inbound  ita  money  un- 
der garnishment 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  ttr 
tachment  as  to  the  Union  National  Bank,  to 
enter  an  order  releasing  the  money  garnish- 
ed, and  directing  the  garnishee  to  hold  the 
same  subject  to  the  order  of  the  Union  Na- 
ticmal  Bank. 

Judgment  reversed  and  cause  remanded 
with  directions. 

TELLBR,  J.,  sitting  for  SOOTT,  O.  J,,  and 
BURKB,  J,  concur. 


(TO  CJolo.  75) 

MARSHALL  V.  THORSON  at  al.    (No.  9800.) 

(Supreme  Court  of  Colorado.    March  7,  1921. 
Behearing  Denied  May  2,  1921.) 

1.  Assignments  «=» 1 8— Guaranty  to  lessees  of 
payment  of  rant  by  subtenant  beld  not  assign- 
able. 

Where  three  persons  leased  a  hotel  and  one 
of  them,  in  consideration  of  the  others'  manag- 
ing it  and  paying  the  rent,  agreed  to  guarantee 
subtenant's  payment  to  lessees  of  the  rent  of 
a  saloon  therein,  sach  guaranty  was  not  assign- 
able. 

2.  Appeal  and  error  «=> 1 062(4)— Leaving  Jsry 
to  determine  whether  nonassignable  guaran^ 
contraot  was  assigned,  held  prejudicial  error. 

In  an  action  against  a  party  guaranteeing  to 
lessees  payment  of  rent  by  subtenant,  instruc- 
tions l.eaving  the  jury  to  determine  whether 
or  not  the  guaranty  contract  was  assigned  to 
plaintiffs  by  the  acts  of  defendant  was  prejudi- 
cial error  where  the  instrument  was  not  as- 
signable. 

3.  Appeal  and  error  «=3843(l)— On  reversal 
fer  no  cause  of  action,  other  error*  need  sot 
be  considered. 

Upon  defendant's  appeal  from  a  judgment  in 
favor  of  plaintiffs,  where  the  case  must  be  re- 
versed because  i>lsintiff8  have  no  right  of  ac- 
tion, it  is  unnecessary  to  consider  other  errors 
assigned. 

Department  1. 

Brror  to  District  Court,  Oarfleld  0>an^; 
John  T.  Shumate,  Judge. 

Action  by  Olle  Thorson  and  another  against 
Charles  Marshall.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Bev»-Bed,  witb 
directltms  to  dismiss. 

WlUlam  H.  Gabbert,  of  Doiver,  and  He- 
Mullln  8c  Sternberg,  of  Grand  Junction,  f(V 
plaintiff  in  error. 

A.  L.  Beardsley,  Of  Glenwood  Springs,  for 
defendants  In  error. 
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TELLSSR,  J.  Defendants  In  error  songht 
to  recover  on  a  special  guaranty  made  by 
plaintiir  In  error  to  pay  tbe  rent  of  a  room 
in  the  Olenwood  Hotel  used  for  saloon  pur- 
poses. 

Plaintiff  in  error  and  H.  and  A.  Burnett 
were  Joint  lessees  of  said  hotel  under  a  lease 
running  for  five  years.  They  entered  into  an 
agreement  by  -vrhlch  Marshall  agreed  that,  In 
consideration  of  the  Burnetts'  managing  the 
hotel,  paying  the  rent  therefor,  and  saving 
him  harmless  from  all  charges  and  claims 
arising  out  of  the  lease,  he  would  guarantee 
to  them  that  one  Richardson,  to  whom  the 
saloon  privileges  in  the  hotel  had  been  leased, 
should,  during  said  term,  pay  the  Burnetts 
the  stipulated  rent  of  $100  per  month.  This 
guaranty  was  made  to  continue  so  long  as  the 
Burnetts  should  pay  the  rent  of  the  hotel. 

The  Burnetts,  on  their  part,  agreed  with 
Marshall  that  they  would  pay  all  losses  aris- 
ing from  carrying  cm  the  hotel  and  protect 
him  to  the  fullest  extent  from  charges  or 
demands,  of  any  character  or  nature,  grow- 
ing out  of  the  lease  to  which  he  was  a  party. 
The  Burnetts,  some  time  afterwards,  turned 
over  the  hotel  to  the  defendants  in  error 
without  having  executed  a  r^^ar  assign- 
ment of  the  lease.  There  being  a  default  in 
the  payment  of  the  rent  for  the  room  used  as 
a  saloon,  the  plaintiffs  brought  their  action 
against  Marshall  on  the  guaranty.  They  had 
judgment,  and  the  cause  Is  now  hero  on  error. 

[1]  Plaintiff  in  error  contends  that  the 
guaranty  executed  by  him  is  special,  running 
to  the  Burnetts  alone,  and  in  its  nature  not 
assignable.    In  this  we  think  he  is  right   The 
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instrument  known  as  "Exhibit  G,"  whlcli  tbe 
defendants  in  error  contend  passed  to  them 
with  the  lease,  with  all  rights  under  it,  is 
clearly  a  bilateral  agreement,  in  which  eadi 
party  promises  in  consideration  of  something 
to  be  performed  by  the  other.  Marshall 
agreed  to  be  bound  in  consideration  that  tbe 
Burnetts  would  protect  him  on  the  lease.  He 
could  not  be  held  by  some  one  else  who  had 
taken  over  the  hotel  and  assumed  the  obli- 
gation to  pay  the  stipulated  rentaL  He  bad 
not  so  agreed. 

The  promises  are  made  upon  mutual  con- 
fidence and  trust.  Because  Marshall  was 
willing  to  guarantee  the  rent  while  the  Bur- 
netts, whom  he  knew,  conducted  the  hotel,  is 
no  reason  for  sui^osing  that  he  was  willing 
to  assume  the  same  obligation  when  others 
conducted  it.  The  consideration  for  the  guar- 
anty was  Marshall's  confidence  in  the  ability 
of  the  Burnetts  to  manage  the  hotel  success- 
fully. Its  conduct  by  others  might  not  only 
leave  him  liable  for  ttie  rent  of  the  hotel,  but 
diminish  the  rental  value  of  the  nxm  tbe 
rent  of  which  he  guaranteed. 

[2]  The  instrument  not  being  assignable, 
the  instructions  by  the  court  leaving  it  to 
the  Jury  to  determine  whether  or  not  it  was 
in  fact  assigned  by  the  acts  of  Marshall  was  . 
prejudicial  error. 

[3]  There  being  no  right  of  action  in  tbe 
plaintiffs,  it  Is  unnecessary  to  consider  tbe 
other  errors  assigned.  The  Judgment  is  re- 
versed, with  directions  to  dismiss  the  action. 

▲LliBN  and  WHITFOBD,  J  J.,  concur.    . 
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(TO  Colo.  71) 

CRONK  V.  8H0UP,  GovMHor,  at  al. 
(No.  9771.) 

(Sopreme  Ooart  of  Golorado.    Bfarch  7,  1021. 
Behearinf  Denied  Ma/  2,  1921.) 

t.  Pnbllo  lands  e=>l45— Raaervatlen  of  mineral 

royalty  does  not  mafce  an  estate  conveyed 

leas  than  a  Tea. 

A  reservation  in  a  sale  of  state  land  of  a 

royalty  to  the  state  on  all  coal  mined  from  the 

land  is  not  an  exemption  from  the  estate,  and 

does  not  destroy  the  fee  conveyed  so  that  it 

does  not  make  the  sale  invalid,  though  only 

the  sale  of  the  fee  was  anthorixed. 

2.  Public  lands  «=>  145— Prohibition  against 
alienation  of  mlnlna  rlahts  makes  astata  leas 
than  fee. 

A  provision  in  sale  of  state  lands  that  no 
assi^ment  of  the  coal  rights  therein  shall  be 
valid  without  the  consent  of  the  State  Board  of 
Land  Commissioners  malces  the  estate  convey- 
ed less  than  a  fee,  and  one  whidi  the  board  had 
no  power  to  grant,  so  that  aodi  sale  is  void. 

3.  Deeds  «=>I40— Restrletloi  oi  alienation  of 
foe  Is  void. 

The  law  does  not  permit  restraints  upon 
the  alienation  of  an  estate  in  fee  aimple,  and 
snch  condition  is  void  where  the  frantor  had 
power  to  impose  it. 

4.  Pnbllo  lands  «=>  1 45— Certificate  of  sale  held 
not  within  act  validating  mineral  reservations. 

Laws  1917,  c.  1S4,  |  IS,  validating  pnr- 
chases  of  state  lands,  containing  a  reservation 
of  the  rights  to  minerals,  does  not  apply  to  a 
sale  of  snch  lands  which  did  not  reserve  the 
mineral  rights,  bnt  merely  reserved  a  royalty 
on  all  coai  mined  therein,  and  prohibited  the 
alienation  of  the  mineral  rights  vnthoot  the 
approval  of  the  State  Board  of  Land  Commis- 
sioners. 

En  Banc. 

Error  to  District  Court,  City  and  (Jonnty 
of  Denver;   Henry  J.  Hersey,  Judge. 

Application  for  mandamus  by  George  B. 
Cronk  against  Oliver  H.  Shoup,  Oovemor, 
and  others  to  compel  the  issuance  of  a  pat- 
ent for  state  land  purchased  by  plaintiff. 
Proceedings  dismissed  on  sustaining  of  de- 
murrer to  complaint  for  want  of  facta,  and 
plaintiff  brings  error.     Affirmed. 

Perkins  &  Perkins,  of  Durango,  for  plain- 
tiff In  error. 

Victor  E.  Keyes,  Atty.  Oen.,  Charles 
Roach,  Deputy  Atty.  Oen.,  and  Frederick  D. 
Anderson,  of  Denver,  for  the  State  Board  of 
Land  Commissioners,  for  defendants  in  error. 

Devlne  &  Preston,  of  Pueblo,  amid  curte. 

BTJBKB,  J.  March  8,  1909,  the  State 
Board  of  Land  Commissioners  (hereinafter 
referred  to  as  "the  board")  aold  160  acres 
of  state  land  to  the  plaintiff  in  error,  who. 


having  complied  with  the  terms  of  Iiis  cei^ 
tiflcate  of  purchase  by  TnnWng  all  the  re* 
quired  payments,  demanded  a  patent,  which 
defendants  in  error  refused,  Complaint 
was  thereupon  filed.  Alternative  writ  o£ 
mandamus  Issued,  demurrer  thereto  for  want 
of  facts  sustained,  and  the  i»noeedlng8  dis- 
missed. To  review  that  Judgment  plaintiff 
brings  error. 

The  certificate  In  question  contains  tlie 
following  clause: 

"Reserving,  however,  to  the  state  of  O>lo- 
rado,  a  perpetual  royalty  of  ten  cents  (10  cts.) 
per  ton  mine  mn  upon  all  coal  mined  and  put 
upon  sale  from  the  said  lands,  it  being  under- 
stood that  when  said  last-mentioned  coal  is 
mined,  the  mining  and  monthly  royalty  state- 
ments are  to  be  made  under  the  dictation  and 
supervision  of  the  State  Board  of  Land  Com- 
missioners, the  same  aa  is  usual  in  coal  leases 
obtained  from  the  said  board  and  that  no  as- 
signment of  the  said  coal  right  shall  be  valid 
without  the  consent  and  approval  of  the  said 
board." 

The  defendants  (none  of  whom  were  In 
office  at  the  time  of  the  sale  in  question) 
contend  that  the  iKiard  was  without  power 
to  make  the  sale  evidenced  by  this  certifi- 
cate. 

nie  board  in  November,  1909,  made  a 
sale  and  Issued  a  certiflcate  to  one  Wal- 
pole,  which  excepted  minerals  and  a  sur- 
face easement  for  their  extraction.  Wat 
pole  sought  to  enjoin  the  bocurd  from  leas- 
ing to  a  third  person  mineral  rights  in  the 
land  covered  by  his  certificate.  We  held 
there  (January,  1917)  that  the  board  had 
power  under  the  law  to  sell  the  fee,  no  more 
no  less;  hence  Its  exception  of  mineral 
rights  was  void.      ' 

A  fee  is  "an  estate  the  owner  of  whidi  may 
exercise  an  exclusive  control  against  all  oth- 
ers." 

"Until  authority  is  given  to  sell  less,  like 
surface  rights,  or  other  partial  interest  it  [the 
board]  may  not  do  so."  Walpole  v.  State  £«nd 
Board,  62  Colo.  654,  163  Pac.  848. 

About  60  days  after  that  decision  the 
General  Assembly  passed  what  we  shall 
hereafter  refer  to  as  the  "Validating  Act," 
authorizing  an  exception  of  mineral  rights 
in  later  sales,  and  further  providing  aa  fol- 
lows: 

"All  patenta  and  certificates  of  purchase  on 
state  or  school  lands  heretofore  issued  and  in 
which  a  reservation  of  rights  to  minerals,  ores 
and  metals  of  any  kind  or  character  whatsoever 
or  coal,  asphaltnm,  oil,  gas  and  other  like 
substances  has  been  made,  are  hereby  validat- 
ed; provided,  that  the  holders  of  such  certifi- 
cates of  purchase  or  the  owners  of  said  lands 
so  patented  shall  by  contract,  deed  or  other 
agreement  acknowledge  or  reconvey  to  the 
state  the  minerals  and  substances  so  reserved. 
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and  the  State  Board  of  Idmd  Oommissioners 
ia  hereby  authorised  to  accept  on  behalf  of  the 
state  such  deeds  and  conveyances  and  to  make 
such  acreementa  as  may  be  necessary  to  carry 
oot  the  provisions  of  this  act."  Section  18, 
c  184^  Laws  1»17,  p.  490. 

Thereafter  Walpole^  fortlfled  iMtb  the 
dedsion  in  Walpole  v.  State  Board,  supra, 
and  basing  his  action  on  the  same  sale  and 
oertlflcate^  brought  mandamus  to  compel 
the  Issuance  to  Urn  of  a  patent  conveying 
the  fee  to  the  property  la  question.  In  that 
case  we  held  (September,  1918)  that,  the 
parties  having  made  a  void  contract,  the 
court  was  without  power  to  make  for  them 
a  valid  one  In  lien  thereof;  that  the  cer- 
tlflcate  was  void  on  Its  face,  and  hence  re- 
quired no  canceUatlon  by  a  court  to  render 
It  barmlesa  Ounter  et  al.  v.  Walpole  et  al., 
60  Colo.  234,  176  Pac.  290. 

But  two  questions  are  presented  in  the  in- 
stant case  which  we  find  it  necessary  to  de- 
termine: 

(1)  Was  the  sale  here  of  less  than  the  fee? 
If  not  it  is  valid,  and  patent  tor  the  fee  must 
teuew 

(2)  If  for  leas,  is  it  within  the  terms  of  the 
validating  act?  If  not,  it  is  Yoli  under  the 
authorities  above  dted. 

[11  1.  There  is  In  this  sale  no  exemption  of 
an  estate.  There  is  nterely  a  reservatlcm  of, 
or  stipulation  for,  a  royalty  of  10  cents  per 
ton  for  coal  mined  and  sold.  Plaintiff  is  not 
obliged  to  mine  or  sell,  but  if  he  does  he  must 
pay  the  sjate  accordingly.  Such  a  rent  or 
royalty  may  be  reserved  without  destroying 
the  fee.  Sa<di  reservations  are  recognized 
and  upheld  in  this  country.  20  Cya  1370, 
1372. 

[2]  How  is  the  grant  of  a  fee  affected  by 
the  provision  that  "no  assignment  of  the  said 
coal  right  shall  be  valid  without  the  consent 
and  approval  of  the  l)oard"? 

Whatever  may  be  said  of  this  limitation 
on  alienation  as  being  in  violation  of  the 
rule  against  perpetuities,  it  Is  at  least  valid, 
if  within  the  power  of  the  board,  for  the  life 
of  the  grantee. 

"The  right  of  alienation  •  *  *  is  one  of 
tiie  rights  inherent  in  the  ownersliip  of  the 
fee."  Kerlee  et  al.  v.  Smith,  46  Mont  19,  124 
Pac.  777,  778. 

[t]  The  law  does  not  permit  restraints  to 
be  imposed  upon  the  alienation  of  an  estate 
in  fee  simple. 

"It  is  a  well-established  principle  where  an 
estate  in  fee  simple  is  granted,  a  condition  that 
the-  grantee  shall  not  alien  the  land  is  void." 
De  Peyster  v.  Blichael,  6  N.  T.  467-492,  S7  Am. 
Dec.  470. 

This  Is  -tme  where  the  grantor  had  the 
power  to  Impose  the  condition,  as  in  the 


case  of  a  private  owner  in  fee.  But  as  tbs 
board  has  no  such  power,  the  parties  havs 
made  a  void  contract,  and  the  court  will  not 
make  for  them  a  valid  one  in  lieu  thereof. 
Gunter  et  aL  v.  Walpole  et  aL,  supra. 

The  reservation  against  alienation  ot  the 
estate  granted  in  this  case  made  of  It  one 
the  owner  of  which  may  not  exercise  an  ex- 
clusive control  against  all  others.  The  estate 
is  therefore  less  than  a  fee,  and  one  which 
the  board  had  no  power  to  grant.  Walpole 
V.  State  Board,  supra. 

[4]  2.  The  validating  act  relates  <»ly  to 
those  sales  containing  "a  reservation  of 
rights  to  minerala"  The  o»tlflcate  before 
us  contains  no  such  reservation.  We  think 
it  clear  that  this  certificate  and  sale  are  not 
within  the  terms  of  that  act.  They  are 
therefore  void  as  beyond  the  power  of  the 
board.  The  judgment  is  accordint^  af- 
firmed. 

SCOTT,  a  Jn  not  participating. 


ALBERTSON  St  al.  v.  CLARK. 


(70  Ck>Io.  12») 
(Ns.  9742.) 


(Supreme  Coort  of  Colorado.     April  4,  1921. 
Rehearing  Denied  May  2,   1921.) 

1.  Attorney  and  oilent  <3=9l4l— $4,000  vardlot 
for  services  not  distorbed  Is  view  of  conWot- 
log  evidence. 

In  an  attorney's  action  for  services  in  which 
the  evidence  as  to  whether  the  services  were 
skillfully  performed  was  conflicting,  and  in 
which  the  estimatea  of  witnessea  as  to  the  val- 
ue of  the  aervicea  varied  between  $15,000  and 
$250,  hdd,  that  verdict  for  KOOO  waa  not  ex- 
cessive. 

2.  Appeal  and  error  «=9690(4)— AdmlsslUHty 
of  exhibits  not  abstracted  not  considered. 

Assignment  complaining  of  the  admisaion 
of  exhibits  will  not  be  considered  where  the  ex- 
hibits are  not  abstracted. 

s 

3.  Judgment  «=»7I3(I)— Issue  must  have  bees 
determined  in  former  suit  between  same  par- 
ties  to  sustain  res  Judicata  plea. 

To  support  the  plea  of  res  judicata,  it  is 
essential  that  the  question  at  issue  in  the  sec- 
ond action  shall  have  been  presented  and  deter- 
mined in  a  former  suit  between  the  same  par- 
ties. 

4.  Judgment  e=>72&— Cause  of  aotlon  need  not 
have  been  same  in  both  aotlons  to  support 
res  Judicata  plea. 

To  support  the  plea  of  res  judicata,  the 
cause  of  action  need  not  be  the  same  in  both 
actions  if  the  fact  determined  is  the  same. 

5.  Judgment  «s>744— Determination  as  to  va- 
lidity of  contract  held  res  Judloata  In  subs*> 
qsent  action  between  same  parties. 

Determination,  in  an  attorney's  action  for 
services  rendered  in  a  certain  case,  that  the 
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alleged  contract  was  a  forgery,  waa  rea  Judi- 
cata as  to  validity  of  sacb  contract  in  the  attor- 
sey'a  sabseqnent  action  against  the  same  client 
for  serviceB  rendered  in  another  case,  where 
such  contract  purported  to  fix  compensation  of 
the  attorney  for  the  serricea  to  be  rendered 
in  both  cases. 

Department  8. 

Error  to  District  Court,  City  and  County 
of  Denver;    Julian  H.  Moore,  Judge. 

Action  by  W.  B.  Clark  against  George  A1-" 
bertsou  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Theodore  H.  Thomas,  of  Denver,  for  plain- 
tiffs in  error. 
W.  B.  Clark,  of  Denver,  pro  se. 

BURKE,  J.  Defendant  hi  error,  a  law- 
yer, was  employed  in  that  capacity  in  two 
causes,  known,  respectively,  as  "the  Berko- 
witz  Case"  and  "the  Mason  Case,"  and  upon 
the  termination  of  the  litigation  brought  sei>- 
arate  suits  for  his  fees  in  each.  The  for- 
mer came  to  this  court  for  final  determina- 
tion and  was  decided  here  November  3,  1919. 
Albertson  v.  Clark,  67  Colo.  477,  185  Pac. 
256.  The  latter  la  the  one  now  before  us. 
The  parties  are  designated  as  in  the  trial 
court. 

Plaintiff  sued  for  $10,000.  The  cause  was 
tried  to  a  Jury,  and  upon  its  verdict  judg- 
ment was  entered  in  favor  of  plaintiff  for 
$4,000.  To  review  that  judgment  defend- 
ants bring  error. 

Two  defenses  were  set  up  In  the  answer: 
(1)  Denial  of  the  value  of  the  services,  and 
denial  of  any  employment  by,  or  service  ren- 
dered for,  the  defendant  company.  (2)  Em- 
ployment- by  and  services  rendered  for  Al- 
bertson alone,  under  and  by  virtue  of  Exhi- 
bit F,  the  alleged  contract  of  employment 
pleaded  in  Albertson  v.  Claris  supra,  and 
therein  adjudged  a  forgery.  The  reply  plead- 
ed res  adjudicata  as  to  that  contract 

It  is  only  necessary  to  notice  three  con- 
tentions made  by  defendants:  (1)  That  the 
verdict  is  unsupported  by  the  evidence;  (2) 
that  Exhibits  B  and  C  were  Improperly  ad- 
mitted; (3)  that  the  forged  contract,  and  all 
evidence  concerning  it,  and  all  evidence  of 
conversations  leading  up  to  it,  were  erro- 
neously withdrawn  from  the  Jury. 

[1]  1.  The  evidence  before  us  is  in  many 
particulars  in  direct  conflict  There  is  evi- 
dence that  plaintifTs  services  were  skillfully 
performed,  and  the  contrary.  There  is  evi- 
dence that  those  services  were  worth  as  high 
as  $15,000  and  as  low  as  $260.  Under  such 
circumstances  the  findings  of  the  Jury  will 
not  be  disturbed.  Hallack  et  al.  t.  Stock- 
dale  et  al.,  14  Colo.  198,  200,  28  Pac.  340. 


[Z]  2.  Bzblbita  B  and  O  were  not  abstract- 
ed; hence  the  assignment  with  reference  to 
their  admission  will  not  be  discussed.  Zali 
Jewelry  Co.  v.  Stoddard  et  al.,  68  Colo.  896, 
190  Pac.  606,  607. 

[3]  3.  To  support  the  plea  of  res  adjudica- 
ta It  la  essential  that  the  question  at  issue 
in  the  second  action  shall  have  been  present- 
ed and  determined  In  a  former  suit  between 
the  same  parties.  Fehrlnger  v.  Drug  Co.,  66 
Colo.  446,  138  Pac  1007.  The  only  inquiry 
is  as  to  the  Identity  of  the  parties  and  the 
issue.  Williams  v.  Hacker,  16  Colo.  113,  26 
Pac.  143. 

[4]  The  cause  of  action  need  not  be  the 
same  if  the  fact  determined  is  the  same  in 
both  actions.  The  adjudication  of  a  fraudu- 
lent consideration  for  a  note  sued  on  la  con- 
clusive in  a  suit  on  a  second  note,  given  at 
the  same  time,  and  based  upon  the  same 
consideration.  Gardner  v.  Buckbee,  3  Cow. 
(N.  T.)  120,  16  Am.  Dec.  256. 

[5]  In  the  instant  case  the  denial  by  de- 
fendant company  of  any  employment  of  plain- 
tiff, or  any  service  rendered  by  him  in  Its 
behalf,  and  defendant  Albertson's  plea  that 
the  identical  service  sued  for  was  rendered 
solely  at  his  Instance  and  request,  and  that 
Exhibit  F  was  the  sole  ccmtract  rtiating 
thereto,  limit  the  issue  to  one  betwem  plain- 
tiff and  defendant  Albertson.  The  parties 
are  therefore  the  same  as  in  Albertson  v. 
Clark,  supra,  and  the  point  in  issue  Is  thp 
same.  The  contract,  whidi  it  is  alleged  cov- 
ered the  fee  to  be  paid  In  the  Mason  Case, 
is  the  Identical  contract  which  it  was  alleg- 
ed covered  the  fee  to  be  paid  in  the  Berko- 
wltz  Case.  The  sum  named  therein  was  a 
lump  sum  for  the  two  cases.  In  the  very 
nature  of  things.  If  that  contract  was  a  for- 
gery as  to  the  Berkowitz  Case,  it  is  a  for- 
gery as  to  the  Mason  Case. 

It  is  further  contended  that  the  plea  Is 
not  good  because,  at  the  time  of  the  trial 
of  this  cause,  Albertson  v.  Clarke,  supra,  was 
pending  here  on  an  undetermined  application 
for  a  supersedeas.  Judgment  was  entered 
in  that  case  June  0, 1010.  The  stay  of  execu- 
tion therein  expired  July  24,  1919.  Applica- 
tion for  a  further  stay  was  denied  July  25. 
Application  for  supersedeas  was  not  filed  here 
until  July  31.  The  Instant  case  was  tried 
September  16,  1919.  It  follows  that  at  the 
time  of  the  trial  no  obstacle  existed  to  the 
issuance  of  execution  by  the  trial  court  in 
the  former  cause.  The  Judgment  was  final 
and  the  plea  was  good. 

Ending  no  reversible  error  in  this  record, 
the  Judgment  la  affirmed. 

TELLEB,  J.,  sitting  for  SCOTT,  O.  J.,  and 
BAILET,  J.,  concur. 
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WISWALL  V.  OIROUX  et  at. 


(No.  9741.) 


(Supreme  Gonrt  of  Colorado.    April  4,  1021. 
Bel^earing  Denied  May  2,  1921.) 

t.  Appeal  and  error  «=»302  (5)— Motion  Tor 
new  trial  held  to  present  question  of  whether 
extension  agreement  passed  as  security  with 
assignment  of  note. 

In  suit  on  an  assigned  note  which  had  been 
extended  in  consideration  ot  defendants'  agree- 
ment to  pay  it;  where  the  third  assignment  of 
the  motion  for  new  trial  was  that  the  court 
erred  in  directing  the  jury  to  return  a  verdict 
for  defendants,  the  question  whether  the  exten- 
sion agreement  passed  as  security  with  the  as- 
signment of  the  note  is  before  the  Supreme 
Court;  such  assignment,  general  in  its  terms, 
bringing  to  the  attention  of  the  trial  court  any 
and  all  errors  carried  by  the  instmction  re- 
ferred to. 
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certain  promissory  note.  At  the  dose  of  the 
testimony  the  court  directed  a  verdict  for  the 
defendants.  Plaintiff  assigns  error  and 
brings  the  case  here  for  review.  Hie.  par- 
ties are  designated  as  in  the  trial  court 

The  note  was  made,  executed  and  deliver- 
ed on  March  20,  1909,  by  George  H.  Collins 
and  Abbie  B.  Collihs,  payable  three  years 
after  date  and  secured  by  trust  deed  <mi  cer- 
tain real  property  in  Boulder  County.  In 
January,  1910,  George  H.  Collins  conveyed 
such  real  property  by  warranty  deed  to  de- 
fendants J.  P.  Glroux  and  Alvah  B.  Collins, 
subject  to  the  deed  of  trust 

On  March  20,  1912,  the  defendants  berdn 
entered  Into  an  agrreement  whereby  they  un- 
dertook to  pay  the  Interest  on  said  note, 
from  time  to  time  as  It  should  fall  due,  and 
the  principal  on  March  20, 1914,  which  agree- 
ment Is  as  follows: 


2.  Mortgages  e=>235— Agreement  by  mortga- 
gor's grantees  to  pay  mortgage  debt,  being 
security  for  debt,  passed  with  mortgage  note 
when  sold. 

An  agreement  whereby,  in  consideration  of 
extension  of  mortgage  note,  the  purchasers  of 
the  mortgaged  property  assumed  payment  of 
the  note  and  interest  thereon,  being  a  security 
in  the  hands  of  the  bank  which  held  the  note, 
passed  with  the  note  when  sold;  it  being  im- 
material whether  there  was  an  oral  assignment 
of  the  agreement  in  connection  with  the  deliv- 
ery of  the  note. 

3.  Mortgagee  «=>280  (2)— Agreement  by  mort< 
gagor's  grantees  to  assume  mortgage  debt 
held  supported  by  oonslderatlon  of  extension 
of  tbo  debt. 

Where  the  purchasers  of  mortgaged  prop- 
erty, desiring  to  sell  the  land,  and  to  do  so 
needing  an  extension  of  time  for  payment 
of  the  note,  signed  an  agreement  with  the  bank 
which  held  the  note,  under  which,  ui  consider- 
ation of  their  assuming  the  note  and  interest, 
the  time  for  payment  was  extended,  the  as- 
sumption agreement  was  supported  by  a  con- 
sideration. 

En  Banc. 

Error  to. District  Court,  Boulder  County; 
Nell  F.  Graham,  Judge. 

Suit  by  Alexander  Wlswall  against  J.  P. 
Glroux  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Judgment 
reversed,  and  cause  remanded,  with  direc- 
tions. 

7.  B.  Tiffany,  of  Denver,  for  plaintifl  in 
error. 

Gobs,  Kemp  ft  Hutchinson,  of  Boulder,  for 
defendants  in  error. 


"Whereas  on  the  20th  day  of  March,  1909, 
George  H.  Collins  and  Abbie  E.  Collins  of  Boul- 
der, made  and  d^vered  their  certain  promis- 
sory note  dated  on  said  day,  payable  three  years 
thereafter  to  the  order  of  the  The  Mercantile 
Bank  and  Trust  Company,  in  the  sum  of  Fif- 
teen Hundred  ($1,600.00)  Dollars,  with  interest 
as  stated  in  said  note,  and  to  secure  the  pay- 
ment thereof,  said  George  H.  Collins  executed 
and  delivered  a  deed  of  trust  to  Albert  A. 
Reed,  Trustee,  of  even  date  with  said  note, 
which  deed  of  trust  is  recorded  in  the  Public 
Records  of  Boulder  County  in  Book  334  at 
page  223. 

"And  whereas  said  premises  are  now  owned 
by  J.  .P.  Glroux  and  A.  B.  ColUns,  and  are 
about  to  be  conveyed  to  O.  O.  Gross  and  Louisa 
J.  Gross, 

"And  whereas,  said  note  is  this  day  due,  and 
the  parties  in  interest  desire  to  obtain  an  ex- 
tension of  the  time  of  the  payment  thereof, 
now,  therefore:  - 

"This  agreement  made  this  20th  day  of 
March,  1912,  by  and  between  The  Mercantile 
Bank  and  Trust  Company,  a  corporation  doing 
business  in  the  county  of  Boulder  and  State 
of  Colorado,  party  of  the  first  part  and  J.  P. 
Glroux,  A.  E.  Collins,  C.  C.  Gross,  Louisa  J. 
Gross  of  Boulder,  Colorado;  in  consideration 
of  the  premises  and  of  the  mutual  promises 
herein  contained,  Witnesseih: 

•'Party  of  the  first  part  agrees  that  the  time 
of  payment  of  said  promissory  note  shall  be 
extended  for  a  period  of  two  years,  so  -that 
said  note  shall  become  due  March  20,  1914. 

"The  parties  of  the  second  part  agree  to  pay 
interest  on  said  note  from  time  to  time,  as  the 
same  shall  become  due!*,  and  to  pay  the  prindpal 
of  said  note  on  the  20th  of  March,  1914. 

"It  is  mutually  understood  and  agreed  that 
all  the  terms  and  provisions  of  said  note,  and 
deed  of  trust,  save  only  the  time  of  payment 

I  of  the  principal  of  said  indebtedness,  shall  re- 
main in  fuU  force  and  effect 
"The  party  of  the  first  part  hereby  reserves 
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•II  tighta  aiid  T«mediea  BgidnBt  said  Georce  H. 
OoUina  and  Abbie  B.  Collins, 

"In  witness  wbereof  this  memorandom  has 
been  subscribed. 
"[Signed] 

"Mercantile  Bank  and  Trust  Companj. 
"By  L.  B.  Chenanlt,  Cashier. 
"J.  P.  Girottz. 
"Louisa  J.  Gross. 
"C.  C.  Gross. 
"A.  B.  Collins." 

Tha  note,  the  time  of  payment  of  which 
was  extended  by  the  above  agreement,  is  as 
follows: 

"Three  (3)  years  after  date  we  promise  to 
pay  to  the  order  of  The  Mercantile  Bank  and 
Trust  Company  One  Thousand  Fire  Hundred 
and  no/io,  •  •  •  Dollars  together  with  in- 
terest thereon  from  date  at  the  rate  of  seven 
per  cent  per  annum,  payable  Jtme  IKth  and 
December  16th,  both  principal  and  interest  pay- 
able at  the  office  of  The  Mercantile  Bank  and 
Trust  Company  in  the  City  of  Boulder,  Colo- 
rado.    Value  Received. 

"After  maturity  this  note  shall  draw  interest 
at  the  rate  of  ten  per  cent,  per  annum.  In 
case  this  note  shall  be  collected  by  an  attorney, 
whether  by  suit  or  otherwise,  Uiere  shall  be 
added  to  the  principal  hereof  for  attorney's  fees 
a  sum  equal  to  ten  per  cent  of  the  face  of  this 
note. 

"Presentment  for  payment  and  notice  of  dis- 
honor are  hereby  erpresaly  waived. 

"The  privilege  of  paying  Five  Hundred  Dol- 
lars ($600.00)  or  any  multiple  thereof,  on  any 
day  when  interest  matures,  on  account  of  the 
principal  of  this  note,  is  hereby  reserved. 

"[Signed]'  George  H.  Collins. 
"Abbie  B.  OoIUns." 

On  tbt  2ith  day  of  November,  1918,  this 
note  was  sold,  transferred  and  delivered  by 
The  Mercantile  Bank  and  Trust  Company, 
to  plalntlfl,  with  this  endorsement: 

"Without  recourse  pay  to  Alexander  Wlswall 
or  order  The  Mercantile  Bank  and  Trust  Com- 
pany, Boulder,  Colo.,  by  Ii.  B.  Chenanlt,  cash- 
ier." 

The  bank  at  the  same  time  also  delivered 
to  Wiswall  the  extension  agreement 

Upon  failure  of  defendants  to  pay,  ttils 
suit  was  brought,  in  reliance  upon  the  ex- 
tension agreement,  which  resulted  in  a  di- 
rected verdict  in  their  favor.  The  court  In 
directing  a  verdict,  instructed  the  Jury  upon 
the  question  of  the  extensicm  agreement  fol- 
lowing the  assignment  pf  the  note  as  secur- 
ity, as  follows: 

'fNow,  then,  if  these  defendants  can  be  held 
on  this  indebtedness  at  all,  they  must  be  held 
by  virtue  of  a  separate  instrument  which  was 
entered  into  between  The  Mercantile  Bank  and 
Trust  Company,  acting  through  and  by  its 
cashier,  !■.  B.  Chenault,  and  J.  P.  Giroux  and 
Louisa  J.  Gross,  C.  C.  Gross  and  A.  B.  Collins. 

"That  the  instrument  entered  into  between 


the  parties  'iriiose  names  I  have  Just  read  was 
an  obligation,  obligatory  iy>on  those  parties 
between  themselves;  that  Giroux  and  Collins 
and  others  would  pay  the  interest  and  principal 
of  this  note.  After  this  instrument  was  en- 
tered into  the  note  for  fifteen  hundred  ($1,600.- 
(X))  was  assigned  to  the  present  plaintiff,  who 
is  now  the  holder  and  owner  of  the  note  and 
seeks  to  recover  against  Mr.  Giroux  and  Mr. 
Collins,  among  other  things  by  virtue  of  this 
agreement  While  the  note  is  assignable,  that 
is,  was  passed  from  one  person  to  another  by 
assignment  this  instrument  does  not  follow  it 
This  instrument  is  not  negotiable.  This  inr 
strument  rests  and  remains  and  would  fall  ob- 
ligatory upon  the  parties  who  signed  it  but 
does  not  follow  the  assignment  of  the  note,  and 
these  defendants  in  this  case  who  were  not 
makers  of  the  note,  did  not  sign  the  note,  ei- 
ther as  parties  or  sureties  or  guarantors.  That 
being  the  lat«,  as  I  take  it,  gentlemen,  there  is 
only  one  thing  for  the  Court  to  do  in  this  case, 
and  that  is  to  direct  a  verdict  in  favor  of  de- 
fendants." 

The  court  found  the  plaintiff  to  be  the 
owner  and  holder  of  the  note,  which  finding 
la  abimdantly  supported  by  the  evidence, 
and  also  found,  by  necessary  Implication, 
that  the  money  which  Wiswall  had  tnmish- 
ed  to  buy  the  note  was  not  used  to  pay  and 
discharge  It,  as  contended  by  tihe  defendants. 
Indeed,  there  Is  not  a  syllable  of  evidence 
worthy  of  serious  consideration  which  slunrs 
or  teQds  to  show  payment  of  the  note;. 

[1]  No  croBS-erroTS  are  assigned  by  the 
defendants,  and  this  leaves  as  the  sola  ques- 
tion for  determination  whether  the  extension 
agreemodt  passed  as  security  with  the  as- 
signmoit  of  the  note.  It  Is  urged  that  this 
qnestlm  is  not  properly  before  us,  since,  as 
Is  claimed,  no  mention  was  made  of  it  in 
the  motion  for  a  new  trlaL  This  contention 
Is  wlthont  support  In  fact,  as  the  third  as> 
signment  of  the  motion  reads: 

"Because  the  court  erred  in  directing  the  Jury 
to  return  a  verdict  for  defendants." 

[I]  Under  this  assignment,  which  is  geaer- 
al  in  Its  terms,  any  and  all  errors  carried 
by  the  instruction  referred  to  were  brou^t 
to  the  attention  of  the  court  and  are  now 
properly  here  for  argument  'and  determina- 
tion. Indeed,  the  vital  point  of  the  contro- 
versy is  whether  the  extension  agre«nent, 
a  security  In  the  hands  of  the  bank,  passed 
with  the  note  when  sold  to  plaintiff.  In 
fact,  that  Is  the  only  question  upon  which 
the  case  was  decided,  and  the  controUii^g 
one  upon  which  error  Is  assigned. 

In  Daniels  on  Negotiable  Instruments, 
page  869,  paragraph  748,  it  is  said: 

"Bquitable  aiiignment. — Here  Is  a  peculiar 
kind  of  assignment  which  remains  yet  to  be 
noticed.  It  is  an  assignment  which  arises  not 
from  the  direct  act  of  the  person  from  whom 
the  benefleial  Interest  in  the  thing  assigned 


Digitized  by 


Google 


Colo.) 


WISWAIX  ▼.  OIBOUX 
<1»T  F.) 


761 


passes,  but  to  effected  by  operation  of  law,  and 
is  called  equitable  assignment.  The  assignment 
of  any  particular  dalm  to  considered  an  equita- 
ble assignment  of  all  securities  held  by  the  as- 
signor to  assure  it  Thus  the  assignment  of 
a  debt  by  whatever  form  of  transfer,  carries 
with  it  any  bill  or  note  by  which  it  to  secured; 
and  the  converse  of  the  proposition  to  equally 
tme,  that  the  transfer  by  endorsement  or  as- 
signment of  a  bill  or  note  carries  with  it  all 
securities  for  its  payment,  whether  they  exist 
by  way  of  mortgage,  deed  of  trust,  or  otherwue. 
A  renewal  note  has  the  benefit  of  any  secnrity 
for  the  payment  of  the  original,  whether  by 
way  of  mortgage,  deed  of  trust,  or  otherwise, 
and  the  holder  may  enforce  it,  whether  the 
renewal  be  for  the  whole  or  for  part  of  the 
original  in  the  absence  of  any  agreement  to  the 
,  contrary." 

In  8  O.  J.  at  page  S87,  the  rule  la  tbns 
laid  down: 

"The  transfer  of  a  negotiable  bill  or  note 
carries  with  it  all  rights  and  powers  provided 
for  in  the  instrument  itself,  or  in  collaterals  ac- 
companying it,  and  other  rights  growing  oot 
of  and  connected  with  the  transfer  of  the  pa- 
per, together  with  the  right  of  recourse  against 
all  prior  parties  who  are  liable  on  the  paper. 
So  it  indudes  all  the  remedies  of  the  transfer- 
or, including  the  right  to  attack  a  fraudulent 
ieonveyance.  So,  'too,  a  guaranty  or  contract  of 
suretyship  will  pass  with  the  transfer  of  the 
note." 

And  in  Ck)lebrooke  on  Collateral  Security, 
at  paragraph  144,  it  Is  said: 

"The  transfer  of  a  negotiable  promissory 
note,  by  endorsement  and  delivery  or  by  deliv- 
ery merely,  where  endorsed  in  blank  or  payable 
to  bearer,  the  payment  of  which  is  secured  by 
mortgage  or  deed,  of  trust,  carries  with  it  in 
equity,  the  mortgage  or  deed  of  trust.  The  en- 
dorsee of  the  promissory  note  is  entitled  to 
the  benefits  of  such  mortgage,  whether  an  as- 
signment of  the  same  to  made  or  not,  unless 
there  be  some  special  provision  to  the  contrary. 
The  rule  applies  to  a  bond  or  other  obligation 
given  as  collateral  security  for  the  payment  of 
a  promissory  note.  It  to  immaterial  whether  the 
existence  of  the  mortgage  security  to  known  to 
the  endorsee  of  the  note  at  the  time  of  the 
transfer,  so  long  as  the  same  has  not  been  sep- 
arately extinguished." 

The  following  cases  are  authority  for  the 
rule  tliat  the  security  follows  the  debt,  and 
may  be  relied  upon  by  the  assignee,  even 
though  not  specially  assigned:  Ftrat  Natltm- 


al  Bank  v.  Taylor,  38  Utah,  616,  114  Pae. 
529;  Munson  v.  Shccbange  Bank,  19  Wash. 
125,  62  Pac.  1011;  Hopson  v.  iBtna  Axle  & 
Spring  Co.,  50  Conn.  507 ;  Claflin  v.  Ostrom, 
54  N.  Y.  581:  Hecht  v.  Acme  Goal  Co.,  1» 
Wyo.  18,  113  Pac.  788,  117  Pac.  032,  34  L.  R. 
A.  (N.  S.)  773,  777,  Ann.  Gas.  1913E,  218; 
Risk  T.  Hoffman,  69  Ind.  137;  StiUman  v. 
Northrup,  109  N.  T.  476,  17  N.  E.  379;  Tldl- 
oute  Bank  v.  Ubbey,  101  Wis.  193,  77  N.  W. 
182,  70  Am.  St.  Bep.  907;  Everson  v.  Gere, 
122  N.  T.  290,  26  N.  E.  492 ;  .Smith  v.  Brunk, 
14  Oolo.  75,  23  Pac.  825;  Credit  Men's  Ca  v. 
VIckery,  62  Colo.  214,  161  Pac.  297.. 

[3]  It  to  daimed  that  there  was  an  oral 
assignment  of  the  extension  agreement  in 
connection  with  its  delivery.  Whether  there 
was  such  assignment  is  immaterial,  as  under 
the  facts  an  assignment  took  place  by  op- 
eration of  law,  nothing  farther  having  been 
necessary  to  effect  thto  result  than  the  due 
endorsement  and  delivery  of  the  note.  The 
action  to  not  strictly  upon  the  note,  bnt 
rather  upon  the  extension  agreement,  which, 
as  Indicated  above,  passed  with  the  sale  of 
the  note,  and  It  was  fatal  error  for  the 
court  to  direct  a  verdict  for  the  defendants. 
The  extension  agreement  to  in  no  sense  spe- 
cial, particular  or  limited.  On  the  contrary, 
it  was  a  broad,  general  agreement,  based 
upon  a  good  and  valid  consideration,  to  un- 
conditionally pay  the  note,  principal  and  in- 
terest, at  a  qpedfled  time,  no  matter  into 
whose  bands  it  might  fall.  Collins  and  Gi- 
roux  owned  the  land  covered  by  the  trust 
deed  given  to  secure  the  payment  of  the 
note,  and  desired  to  sell  it,,  but  to  do  so 
needed  an  extension  of  time  for  the  pay- 
ment of  the  note.  Under  the  agreement 
time  for  payment  thereof  was  extended,  and 
the  sale  and  transfer  of  the  land  followed. 
No  better  or  more  yalld  consideration  for 
such  agreement  could  well  be  imagined. 

The  Judgment  to  reversed  and  the  cause 
remanded,  with  directions  to  enter  judg- 
ment for  plaintiff  for  fifteen  hundred  dol- 
lars, the  face  of  the  note,  together  with  con- 
tinuing interest  thereon  from  November  24, 
1916,  at  the  rate  of  seven  per  cent  per  an- 
num, and  for  an  additional  one  hundred  and 
fifty  dollars  attorney's  fees,  according  to  the 
provisions  of  the  note,  being  ten  per  cent  of 
the  face  thereof. 

Judgment  reversed  and  cause  remanded, 
with  directions. 

SCOTT,  O.  J.,  not  participating. 
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(70  Colo.  83) 

W.  H.  8WANS0N  THEATER  CO.  v.  PUEBLO 
OPERA  BLOCK  INV.  CO.    (No.  9998.) 

(Supreme  Court  of  Colorado.    March  7,  1921. 
Behearing  Denied  May  2,  1921.) 

1.  Pleading  «=>8 (7)— Complaint  alleoing  lease 
expired  by  limitation  stated  oonelnslon  and 
pleaded  a  superfluity. 

In  nnlawful  detainer  by  a  lessor,  a  para- 
trraph  of  the  complaint  in  its  allegation  that 
the  lease  expired  by  limitation  on  a  specified 
date  stated  a  conclusion  of  law  and  pleaded  a 
superfluity  where  the  lease  had  already  been 
set  forth  in  full. 

2.  Pleading  <S=>67— Complaint  In  unlawful  de- 
tainer anticipated  defense. 

In  unlawful  detainer  by  a  lessor,  a  para- 
graph of  the  complaint  in  its  allegation  that 
the  lease  had  never  been  renewed  or  extended 
anticipated  a  defense  of  the  tenant. 

3.  Pleading  9=332-^llegatlon  that  lease  set 
forth  In  full  oontalned  oertain  matters  was 
a  repetition. 

In  unlawful  detainer  by  a  lessor,  an  allega- 
tion of  a  paragraph  of  the  complaint  that  the 
lease  contained  certain  matters,  quoting  them, 
was  a  repetition  in  yiolation  of  the  Code  of 
what  had  already  been  shown  in  the  copy  of 
the  lease  previously  set  forth  in  fnlL 

4.  Pleading  «=»l 25— Where  oomplaint  express- 
ly admitted,  geaeral  denials  of  plea  without 
force. 

In  unlawful  detainer  by  a  lessor,  where  all 
the  rest  of  the  complaint  other  than  a  single 
paragraph  which  was  inetFectual  had  been  ex- 
pressly admitted,  general  denials  of  a  plea 
were  without  force. 

5.  Pleading  «=>l  I— Unlawful  detainer  act  does 
not  require  answer  to  plead  evidence. 

The  clause  of  the  unlawful  detainer  act.  Rev. 
St.  1908,  §  2612,  requiring  that  the  answer  shall 
set  forth  all  the  substantial  facts  on  which  the 
tenant  relies,  does  not  require  the  pleading  of 
evidence. 

6.  Landlord  and  tenant  «s»29l  (8)--Allegatlan 
one  party  made  to  other  proposition  which 
was  accepted  not  allegation  of  oontract. 

In  unlawful  detainer  by  a  lessor,  allegation 
of  the  answer  that  one  party  made  a  proposi- 
tion to  another  who  accepted  it  was  not  an  alle- 
gation that  a  contract  was  made  between  them. 

7.  Pleading  «s>8(7)— Allegation  that  defendant 
agreed  to  do  something  for  consideration  was 
a  statement  of  ultimate  faot. 

An  allegation  that  for  a  consideration  stat- 
ed defendant  undertook  or  promised,  or,  under 
his  seal,  agreed,  to  do  a  certain  thing,  is  a 
statement  of  ultimate  fact,  not  of  a  conclusion. 

8.  Appeal  and  error  9=9-1061(4) — Direction  of 
verdict  In  absence  of  Issue  for  trial  harmless 
irregularity. 

In  unlavrful  detainer  by  a  lesaor,  where 
there  was  no  issue  for  the  Jury  tt  try,  the 


complaint  being  admitted  except  where  defec- 
tive, it  was  irregular  for  the  trial  court  to  di- 
rect verdict  for  plaintiff,  but  such  error  was 
harmless  to  defendant 

9.  Appeal  and  error  «s>l04l  (3)— Denial  to  de- 
fendant  In    unlawful    detainer    of   leave   to 
amend  harmless. 
In  unlawful  detainer,  by  a  lessor,  denial  to 
defendant  of  leave  to  amend  the  answer  by  al- 
leging defendant's   possession   was   under   the 
agreement  for  a  new  lease  which  he  had  at- 
tempted to  allege,  and  that  he  was  ready  and 
willing  to  carry  out  such  agreement,  was  harm- 
less to  defendant,  as  had  he  so  amended  the 
defense  would  not  have  been  good,  he  not  hav- 
ing asked  leave  to  amend  to  show  the  ultimate 
fact  of  the  new  contract. 

Department  2. 

Error  to  District  Coxat,  Pneblo  (^otuity; 
James  A.  Park,  Judge. 

Suit  by  the  Paeblo  Opera  Block  Investment 
Company  against  the  W.  H.  Swanson  Thea- 
ter Company.  To  review  Judgment  for  plain- 
tiff, defendant  brings  error.  Supersedeas 
denied,  and  Judgment  affirmed. 

Adams  &  Cast,  of  Pueblo,  for  plaintiff  in 
error. 

M.  G.  Saunders  and  EL  F.  .Cihambers,  both 
of  Pneblo,  for  defendant  In  error. 

DBNISON,  J.  May  10,  leao,  the  Pneblo 
Opera  Block  Company  brought  suit  against 
the  Swanson  Theater  Company  in  unlawful 
detainer,  alleging  that  it  had  leased  to  the 
defendant  (setting  up  the  lease  In  full),  that 
the  lease  had  expired  May  Ist,  that  It  had 
never  been  extended  or  renewed,  and  that 
possession  had  been  demanded  and  refused. 

Four  defenses  were  pleaded,  all  of  whldi 
were  eliminated  except  the  fourth,  which,  as 
finally  amended,  expressly  admitted  all  of 
the  allegations  of  the  complaint  except  those 
oontalned  in  the  fourth  paragraph  thereof, 
and  also  denied  "that  said  lease  expired  by 
limitation  on  May  1,  1920,"  and  "that  said 
lease  had  never  been  extended  or  renewed" 
(allegations  which  were  in  the  fourth  de- 
fense), and  denied  generally  all  allegations 
not  specifically  admitted,  and.  In  addition, 
alleged  that  before  the  end  of  the  term  plain- 
tiff had  proposed  to  give  a  new  lease,  be- 
ginning May  1,  1920,  on  certain  terms,  and 
that  the  proposition  was  accepted  by  the 
defendant. 

A  trial  was  had  In  which  the  Jury  dis- 
agreed, and  at  the  second  trial,  upon  motion 
or  demurrer  ore  tenus,  the  court  excluded 
all  evidence,  directed  a  verdict,  and  gave 
Judgment  for  the  plaintiff  on  the  ground  that 
the  above  plea  did  not  constitute  a  defense. 

[1-4]  The  Judgment  was  clearly  right. 
The  fourth  paragraph  of  the  complaint  wan 
immaterial.    It  alleged  that  the  lease  expired 
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by  limitation  May  1,  1920,  whldi  was  a  con- 
clusloii  of  law  and  a  superfluity  because  the 
lease  was  already  set  fortb  in  full ;  also  that 
the  lease  had  never  been  renewed  or  extend- 
ed, which  was  anticipating'  a  defense.  The 
denials  that  the  lease  e^nplred  May  1st  and 
had  never  been  extended  were  therefore 
without  force  or  effect  Brooks  v.  Bates,  7 
C!olo.  376,  4  Pa&  1069;  Ganfleld  v.  Tobias,  21 
Cat.  349;  Bnlova  v.  Bamett,  111  Misc.  Rep. 
150,  181  N.  Y.  Supp.  247.  The  only  other 
allegation  In  the  fourth  paragraph  was  that 
the  lease  contained  certain  matters,  quoting 
them.  This  was  a  repetition,  in  violation  of 
the  Code,  of  what  had  already  been  shown  in 
the  copy  of  the  lease  previously  set  forth. 
This  with  all  the  rest  of  the  complaint  had 
been  expressly  admitted;  therefore  the  gen- 
eral denials  were  without  force 

[1]  The  remainder  of  the  fourth  defense 
pleads  matters  of  evidence  only,  setting  up 
the  evidential  facts  of  proposition  and  ac- 
ceirtance  In  Ilea  of  the  ultimate  fact  of  the 
contract  thereby  evidenced. 

The  clause  of  the  unlawful  detainer  act  R. 
S.  1908,  i  2612.  that  the  answer  shall  set 
forth  "all  the  substantial  facts  upon  which 
he  relies"  does  not  require  the  pleading  of 
evidence.  If  It  did.  It  would  result,  at  the 
trial,  In  absurdities  too  obvious  to  need 
mention. 

[6]  This  seems  to  as  a  typical  case  of 
pleading  evidence.  It  is  exactly  parallel  to 
St.  Louis,  etc.,  Co.  V.  Colo.  Nat  Bank,  8 
Colo.  72,  6  Pac.  801,  where  the  evidential 
facts  showing  an  account  stated  were  h^d 
not  sufficient  to  constitute  a  cause  of  action 
upon  an  account  stated.  The  court,  quoting 
from  Abbott* s  Trial  Evidence,  says: 

"An  allegation  that  one  party  made  a  state- 
ment of  an  acconnt  and  delivered  it  to  the  oth- 
er, who  made  no  objection  to  it,  is  not  an  alle- 
gation that  an  account  was  stated  between 
them." 

So  here  an  allegation  that  one  party  made 
a  proposition  to  another  who  accepted  It  is 
not  an  allegation  that  a  contract  was  made 
between  them.  Mr.  Pomeroy  (Pom.  Rem. 
I  526)  uses  as  an  lllustraflon  a  case  very 
mndi  like  the  present. 


PUEBLO  OPERA  BLOCK  INV.  00.  76S 
P.) 

[7]  It  Is  elementary  and  has  been  unques- 
tioned for  centuries  that  an  allegation  that, 
for  a  consideration  (stating  what  It  was), 
the  defendant  undertook,  or  promised,  or 
that,  under  his  seal,  he  agreed  to  do  so  and 
so.  Is  a  statement  of  ultimate  fact  and  all 
the  precedents  are  In  such  form.  If  so,  the 
averments  In  the  fourth  defense  cannot  be 
of  ultimate,  but  must  be  of  evidential,  facts. 
The  fourth  plea,  therefore,  stated  no  defense. 
Fldler  v.  Delavan,  20  Wend.  ,(N.  Y.)  67;  Mc- 
Caughey  v.  Schuette,  117  Cal.  223,  46  Pac. 
666,  48  Pac.  1088,  59  Am.  St  Rep.  176.  On 
this  subject  see  Denver  v.  Bowen,  67  Colo. 
315,  184  Pac.  357;  Cuenln  v.  Halbouer,  82 
Colo.  51,  74  Pac.  885 ;  Payne  v.  Williams,  62 
Colo.  86,  160  Pac.  196;  SyMs  v.  Sylvis,  11 
C<Ao.  319,  17  Pac.  912;  Hallack,  eta,  Co.  v. 
Blake,  4  Colo.  App.  486,  36  Pac.  554;  Mott 
v.  Baxter,  29  Colo.  420,  68  Pac.  220;  Saxonla 
Co.  V.  Cook,  7  Colo.  669,  4  Pac.  1111;  La- 
velle  T.  Julesburg,  49  Colo.  290,  293, 112  Pac. 
774;  R.  0.  S.  R.  R.  Co.  v.  Colo.  Fuel  &  I. 
Co.,  41  Colo.  3,  8,  91  Pac.  1114;  Pike  v.  Sut- 
ton, 21  Colo.  84,  39  Pac.  1084. 

[I]  It  was  Irregular  for  the  court  to  di- 
rect a  verdict,  because  there  was  no  issue 
for  the  Jury  to  try.  Judgment,  however,  was 
due  to  the  plaintiff  upon  the  record,  and,  the 
Judgment  being  right,  there  Is  no  prejudice. 

[I]  The  defendant  asked  to  amend  by  alleg- 
ing that  the  defendant's  possession  was  un- 
der the  agreement  for  a  new  lease  which  he 
had  attempted  to  allege,  and  that  he  was 
ready  and  willing  to  carry  out  that  agree- 
ment, but  the  leave  was  denied.  Whether 
these  allegations  were  necessary  we  do  not 
say,  nor  whether  the  court  was  within  its 
discretion  in  denying  the  amendments,  but, 
even  If  he  bad  so  amended,  the  defense  would 
not  have  been  good,  so  there  was  no  preju- 
dicial error  in  this  denial.  He  did  not  ask 
leave  to  amend  to  show  the  ultimate  fact 
of  the  contract  In  whatever  way,  then,  we 
view  the  action  of  the  court,  It  shows  no  er- 
ror and  the  Judgment  must  be  affirmed. 

Supersedeas  denied,  and  Judgment  affirmed. 

TBLLBB  and  WHITFORD,  JJ.,  concur. 
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(TO  Colo.  «7) 

J.  I.  CASE  THRESHING  MACH.  CO.  V. 
TATE.    (NO.  9737.) 

(Supreme  Conrt  of  Colorado.    March  7,  192L 
Bebearing  Denied  May  2,   1921.) 

1.  Sales  <s=>285 (3)— Buyer's  failure  to  notify 
seller's  home  office  of  defects,  as  required  by 
warranty,  no  defense,  where  loeal  agent  was 
notified  and  sent  experts  to  remedy  defects. 

Where  threshijig  machine  buyer  notified  lo- 
cal agent  of  defects,  and  where  agent,  pursuant 
to  such  notice,  sent  experts  to  remedy  the  de- 
fects, the  buyer's  failure  to  notify  the  home 
office  of  the  defects,  as  required  by  the  war- 
ranty, did  not  defeat  recovery  for  breach  of 
warranty,  on  the  experts'  failure  to  remedy  de- 
fects, since  the  only  purpose  of  such  notice  was 
to  enable  seller  to  remedy  defects  if  possible. 

2.  Sales  <g=9277— Contracts  of  warranty  drawn 
by  warrantors  construed  against  warrantors. 

Contracts  of  warranty  drawn  by  warrantors 
are  to  be  construed  most  strongly  against  war- 
rantors. 

3.  Contracts  $=»3I8— Not  construed  so  as  to 
work  a  forfeiture  except  In  dear  cases. 

Courts  are  not  disposed  to  construe  con- 
tracts so  as  to  work  a  forfeiture  of  righta,  ex- 
cept in  very  clear  cases. 

Department  1. 

Error  to  District  Oonrt,  Otero  County; 
Samuel  D.  Trimble,  Judge. 

Action  by  Thomas  B.  Tate  against  the 
J.  I.  Case  Threshing  Machine  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Frank  L.  Grant,  of  Denver,  for  plaintiff 
in  error. 

Sabln,  Haskins  &  Sabin,  of  La  Junta,  for 
defendant  in  error. 

TBLLBR,  J.  Defendant  in  error'  had 
judgment  in  an  action  against  plaintiff  In 
error  to  recover  for  breach  of  warranty  of 
a  tbreehing  machine  purchased  by  blm  at 
the  Denver  office  of  said  company.  The 
warranty  required  the  purchaser,  within 
six  days  after  beginning  to  use  the  ma- 
cliine,  to  give  notice  to  the  local  agent,  and 
to  the  home  office  of  the  company,  of  any  de- 
fect claimed  to  have  been  found  in  the  ma- 
chine. The  machine  did  not  work  satisfac- 
torily, and  within  the  prescribed  time,  notice 
of  such  fact  was  given  to  the  company's 
branch  office  In  Denver,  but  no  notice  was 
sent  to  the  home  office  at  Racine,  Wis.  In 
irarsnanoe  ot  said  notice  experts  were  sent 
from  Denver  to  remedy  the  defects,  but 
failed  to  make  the  machine  work  properly. 
Thereupon  defendant  In  error  returned  the 
thresher  to  the  railroad  station  at  La  Jun- 
ta, where  he  had  received  it. 
It  is  now  urged  that  all  right  to  rely  on 


the  warranty  vras  lost  by  the  failure  to  no- 
tify the  company  at  Its  home  office,  as  re- 
quired by  the  contract  of  .warranty;  and, 
further,  tlutt  before  the  purchaser  could  re- 
turn the  thresher  he  must  have  returned 
the  parts  alleged  to  be  defective,  and  give 
the  company  an  opportunity  to  correct  the 
defects  In  them.  Upon  the  first  point  coon- 
sel  dtes  several  cases  In  which  similar  ques- 
tions were  Involved,  but  none  of  them  Is  de- 
cisive of  this  case.  Among  them  Is  Nichols, 
Shepard  &  Co.  v.  Larkin,  79  Mo.  264,  in 
'which  notice  was  given  to  a  local  agent  of 
the  company,  but  who  was  not  the  ageit 
who  sold  the  thresher.  He  undertook  to 
give  the  notice  to  the  home  office,  but  did 
not  do  so.  It  was  held  that  he  acted  In  the 
matter  as  agent  of  the  purchaser. 

Another  case  dted  Is  Eichelroth  T.  Long, 
156  111.  App.  108.  There  the  purchaser  gave 
no  notice  to  any  on6  within  the  time  lim- 
ited, but  used  the  machine  during  a  whole 
season  before  offering  to  return  it. 

Another  case  Is  Seiberllng  ft  (X  ▼.  Rod- 
man, 14  Ind.  App.  461,  43  N.  E.  88.  In  that 
case  the  company,  on  being  notified  at  al- 
leged defects  In  the  machine,  replied  tiiat 
a  man  would  be  sent  to  fix  it.  Rodman  did 
not  wait  for  the  man,  but  returned  the 
reaper  to  the  agent  Held,  that  the  war- 
ranty was  conditioned  upon  the  right  to 
remedy  defects  within  a  reasonable  time; 
hence  Rodman  could  not  rely  on  it  The 
court  distinguished  the  case  from  National 
Bank  &  Loan  Co.  v.  Dunn,  106  Ind.  110,  G 
N.  E.  131,  where  It  was  held  that  the  mak- 
ing of  an  attempt  by  the  company  to  rem- 
edy defects  showed  that  it  had  recdved  no- 
tice. 

Case  Machine  Co.  v.  'Vennum,  4  Dak.  92. 
23  N.  W.  663,  Is  not  In  point,  because  the 
purchaser  used  the  machine  for  a  season, 
and  notified  no  one  of  alleged  defects. 

The  case  principally  relied  upon  is  Fahey 
V.  Esterley  Co.,  3  N.  D.  220,  55  N.  W.  580, 
44  Am.  St  Rep.  654,  In  which  It  was  held, 
without  a  discussion  of  authorities  to  the 
contrary,  that  the  sending  of  experta  to 
remedy  defects,  as  a  result  of  notice  to  a 
local  agent,  did  not  show  notice  to  the  com- 
pany. This  case  seems  to  have  been  over- 
ruled In  Buchanan  v.  Minneapolis  Thresh- 
ing Mach.  Co.,  17  N.  D.  343,  Ue  N.  VT.  335, 
where  it  is  held  that  notice  to  the  local 
agent,  and  the  appearance  of  an  expert  who 
tried  to  make  the  machine  work,  ctmstltated 
a  waiver  of  notice  to  the  home  office. 

In  Oaar,  Scott  ft  Co.  v.  Hicks  (Tenn.  Ch.) 
42  S.  W.  455,  the  statement  as  to  this  ques- 
tion is  dictum,  as  the  dedslon  rests  upon 
another  matter. 

In  HansMi  v.  Lindstrom,  15  N.  D.  684, 108 
N.  W.  798,  there  was  no  proof  of  notice  to 
any  one;  hence  the  case  is  not  in  point 
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CI]  Tbe  greet  weight  of  autborlty  sns- 
talns  the  position  that  the  purpose  of  notice 
Is  to  enable  the  eeUer  to  ^remedy  defects.  If 
possible;  and  that  when  experts  have  been 
sent  out,  and  (^>portunlt7  has  been  given 
them  to  make  the  necessary  changes  In  the 
machine,  or  in  its  operation,  the  purpose 
of  the  reqnlrement  of  notice  has  been 
served. 

[J]  These  contracts  of  warranty  are  drawn 
by  the  warrantors,  and,  npon  well-established 
principles,  are  to  be  construed  most  strongly 
against  their  authors. 

[3]  Courts  are  not  disposed  to  constme 
contracts  so  as  to  work  a  forfeiture  of  rights, 
except  in  rery  clear  cases,  and  they  readily 
seize  upon  any  circumstance  growing  out 
of  the  contract  by  which  to  avoid  the  for- 
feiture, and  leave  the  merits  of  the  case 
open  to  investigation.  McDanlel  t.  Ifallary 
Co.,  6  Oa.  App.  848,  66  S.  B.  146.  Among 
the  cases  snpxmrtlng  this  position  are  Har- 
rison y.  Russell,  12  Idaho,  624,  87  Pac  748; 
Hale  T.  Van  Buren,  H.  ft  M.  Co.,  24.  OkL  13, 
108  Pac.  1Q26;  International  Harvester  Co. 
▼.  Dillon,  126  Ga.  676,  65  S.  B.  1034 ;  Nichols 
ft  Shepard  Co.  t.  Wiedemann,  72  Minn.  344, 
76  N.  W.  208,  76  N.  W.  41;  First  National 
Bank  ▼.  Dntcher,  128  Iowa,  413,  104  N.  W. 
497, 1  L.  R.  A.  (N.  S.)  142 ;  Advance  Thresher 
Co.  V.  Vinckel,  84  Neb.  429,  121  N.  W.  431, 
and  Palmer  v.  Reeves  ft  Ca,  139  Mo.  App. 
473,  122  8.  W.  1119. 

The  reasoning  In  these  cases  is  satisfac- 
tory, and  the  rule  whldi  they  announce 
meets  our  approval. 

Upon  the  second  point.  It  is  sufficient  to 
say  that  the  evidence  does  not  show  what 
particular  parts  of  the  machine  were  re- 
sponsible for  Its  failure  to  do  good  work. 
There  was  therefore  no  obligation  on  the 
part  of  the  purchaser  to  return  jmrts  of  the 
machine. 

The  judgment  is  affirmed. 

BAILET,  7.,  Bitting  for  SCOTT,  a  J. 


(70  CMo.  TV) 

WEBBER  at  al.  V.  PHI8TER  et  tl. 
(No.  9875.) 

(Supreme  Court  of  Colorado.    March  7,  1921. 
Rehearing  Denied  May  2,  1921.) 

I.  PlaadlBB  «=>237(8)— Bill  to  enforoe  trust 
eaiinot  be  anended  to  state  new  oause  of 
■otioa. 

The  rule  that  it  is  improper  over  defend- 
ant's objection  to  allow  an  amended  complaint 
to  be  filed,  stating  an  entirely  new  and  different 
cause  of  8ction,'eTen  though  the  amendment  be 
to  correspond  to  the  proof,  is  applicable  to  bills 
In   eqnity,   and   a  complaint  to   establish  and 
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enforce  a  trust  cannot  be  amended  to  intiodnoo 
a  new  cause  of  action. 

2.  Pleading  «=>248(I6)— Amended  complaint; 
alleging  facts  showing  construotlve  trust, 
stated  new  cause  of  action  from  original 
oomplalnt  on  express  trust. 

In  suit  wherein  the  original  complaint  was 
to  enforce  an  express  trust,  and  therefore  stat- 
ed a  cause  of  action  ex  contractu,  an  amended 
complaint,  alleging  facts  to  show  a  constructive 
trust,  set  forth  a  new  cause  of  action  ex  delic- 
to, and  therefore  was  not  allowable,  despite 
the  Code  having  abolished  forms  of  action. 

Department  1. 

Error  to  District  Court,  Jefferson  County; 
Clarence  J.  Morley,  Judge. 

Suit  by  Belle  W.  Phlster  and  another 
against  Blanche  Webber  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.  Judgment  reversed,  and  cause  re- 
manded, with  directions. 

John  A.  Rush  and  Foster  Gllne,  both  of 
Denver,  for  plaintiffs  In  error. 

F.  T.  Johnson  and  S.  H.  Johnson,  both  of 
Denvw,  for  defendants  in  error. 

AI^LEN,  J.  This  Is  a  salt  to  «Btabllflb 
and  enforce  a  trust  The  plaintiffs  below 
and  Blanche  Webber,  one  of  the  defendants, 
are  the  heirs  at  law  of  Elizabeth  A.  Wane- 
maker,  deceased.  The  original  complaint  al- 
leges that  on  or  about  December  22,  1910, 
Enizabeth  A.  Wanamaker  voluntarily  and 
without  consideration  conveyed  by  warranty 
deed  .to  the  defendant  Blanche  Webber  cer- 
tain real  estate  and  water  rights  situated 
in  Jefferson  county,  and — 

"that  said  conveyance  was  made  to  said  Blanche 
Webber  in  trust  and  for  the  use  and  benefit  of 
the  said  grantor,  and  in  case  of  her  death  for 
the  use  and  benefit  of  her  said  heirs,  share  and 
share  alike." 

TbB  principal  relief  asked  In  the  original 
complaint  Is  that — 

."Said  Blanche  Webber  be  declared  to  hold 
said  lands  and  water  rights  in  trust  for  the 
use  and  benefit  of  all  of  the  heirs  of  said  Elisa- 
beth A.  Wanamaker." 

The  plaintiffs  below  asked  leave  to  file  an 
amended  complaint  alleging: 

"That  said  conveyance  was  obtained  by  undue 
Influence,  false  representations,  and  frand  and 
deceit,  exercised  and  practiced  by  the  defendant 
Blanche  Webber  npon  and  toward  the  grantor, 
the  said  Elisabeth  A.  Wanamaker." 

The  proffered  amended  complaint  also  al- 
leged various  facts  In  accord  with  the  gen- 
eral statement  above  quoted. 
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nie  defendants  duly  filed  objections  to 
the  filing  of  the  amended  complaint,  chl^y 
upon  tbe  ground  that  the  amended  complaint 
changed  the  cause  of  action.  The  trial  court 
sustained  the  objections,  and  refused  permis- 
sion to  file  the  amended  complaint.  There- 
after the  plaintiffs  moved  to  file  a  second 
amended  complaint.  Incorporating,  In  sub- 
stance, the  allegations  of  both  the  original 
and  the  first  prospered  amended  complaint. 
Tbe  motion  was  denied. 

It  is  conceded  that  tbe  original  complaint 
sets  forth  an  alleged  express  trust,  and  none 
other,  and  that  the  second  amended  com- 
plaint alleges  both  an  express  and  a  construc- 
tlTe  trust. 

Upon  trial,  tbe  court  found  "that  an  ex- 
press trust  has  not  been  established,"  and 
therefore  the  findings  were  for  the  defend- 
ants. The  plaintiffs  filed  a  motion  for  new 
trial,  and  upon  a  hearing  thereon  the  court 
vacated  Its  findings,  and  also  its  previous 
order  denying  leave  to  file  the  second  am^id- 
ed  complaint  Over  the  objections  of  the 
defendants,  the  plaintiffs  were  permitted  to 
file,  and  filed,  their  third  amended  complaint, 
containing  substantially  tbe  same  allega- 
tions as  tbe  second  amended  complaint,  and 
declaring  both  upon  an  express  trust  and  a 
constructive  trust.  A  judgment  was  sub- 
sequently entered  for  the  plaintiffs,  upon  find- 
ings establishing  a  constructive  trust.  The 
defendants  have  sued  out  this  writ  of  error. 

[1]  The  only  question  that  need  be  deter- 
mined upon  this  review  is  whether  it  was 
error  to  permit  the  filing  of  tbe  third  amend- 
ed complaint.  The  plaintiffs  In  error,  de- 
fendants below,  invoke  the  rule,  stated  in 
Glvens  v.  Wheeler,  6  Colo.  149  (syllabus), 
that  "a  plaintiff  cannot  abandon  his  original 
cause  of  action  and  substitute  an  entirely 
new  cause  of  action  in  his  complaint,"  or, 
as  stated  in  Anderson  t.  Groesbeck,  26  Colo. 
3,  55  Pac  1086,  as  follows: 

"It  is  Improper,  over  the  defendant's  objec- 
tion, to  allow  an  amended  complaint  to  be  filed, 
stating  an  entirely  new  and  different  cause  of 
action,  even  tliough  tbe  amendment  be  to  cor- 
respond to  the  proof;"     (Syllabus.) 

This  rule  is  applicable  to  bills  in  equity. 
21  O.  J.  523.  A  complaint  to  establish  and 
enforce  a  trust  cannot  be  amended  "to  In- 
troduce a  new  cause  of  action."  39  Oye. 
628. 


[2]  The  only  point  left,  therefore,  to  de- 
termine, is  whether  the  third  amended  com- 
plaint Introduces  "a  new  cause  of  action." 
The  original  complaint,  being  predicated 
wholly  upon  an  express  trust,  stated  a  cause 
of  action  ez  contractu.  Learned  v.  Trltch, 
6  Colo.  432.  Constructive  trusts  arise  ex 
delicto  or  ez  malefldo.  39  Cyc  27;  Kayser 
V.  Maugham,  8  Colo.  232,  6  Pac.  803.  The 
third  amended  c(»nplalnt,  having  alleged 
facts  to  show  a  constructlTe  tmst,  set  forth 
a  cause  of  action  ez  delictb.  An  amendment 
changing  from  an  action  ez  contractu  to  an 
action  ez  delicto,  is  an  amendment  changing 
the  cause  of  action,  and,  under  the  rule 
hereinbefore  stated,  not  allowable.  81  Cyc 
414;  Glvens  v.  Wheeler,  supra.  While  the 
Oide  abolishes  forms  of  action,  it  cannot 
obliterate  the  distinction  between  the  causes 
or  nature  of  actions;  as,  for  ezample,  ac- 
tions ez  delicto  and  ez  contractu.  Goes  v. 
Board,  4  Colo.  468,  471 ;   1  O.  J.  1003,  t  128. 

In  Woodward  v.  Woodward,  33  Colo.  457, 
81  Pac.  322,  the  complaint  alleged  that  land 
had  been  conveyed  in  trust  for  the  use  of 
the  grantor  and  bis  heirs.  A  replication, 
which  alleged  that  the  conveyance  was  ob- 
tained through  fraud  and  undue  Infiuence, 
was  held  to  be  a  fatal  departure. 

Under  the  authorities  above  cited,  the 
amended  complaint  introduced  a  new  cause 
of  action,  and  it  was  error  to  permit  tbe 
same  to  be  filed,  as  it  was,  over  the  objec- 
tions ot  the  defendanta  Tbe  trial  court 
should  have  adhered  to  its  first  rulings, 
denying  leave  to  file  the  proffered  amended 
complaints,  or  any  of  them. 

There  Is  no  competent  evidence  in  the  rec- 
ord of  an  express  trust,  such  as  was  alleged, 
and  the  only  one  which  was  alleged,  in  the 
original  complaint,  and  the  trial  court's  find- 
ings to  this  effect,  made  upon  tbe  first  trial, 
were  undoubtedly  correct. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  strike  the 
amended  complaint.  Since  tbe  cause  must 
be  disposed  of  upon  the  original  complaint 
which  declares  only  upon  an  ezpress  trust, 
and  since  there  is  no  evidence  of  an  ezpress 
trust,  tbe  further  dlrectl(m  is  hereby  given 
that  a  judgment  be  entered  for  defendants. 

TELLER,  'Acting  Chief  Justice,  and 
BAILEY,  J.,  concur. 
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1.  Appeal  and  error  «=>IOIO(l)— Finding  sup- 
ported by  evidence  not  disturbed. 

A  finding  of  the  trial  court  that  scope  of 
partnership  included  a  certain  transaction  not 
disturbed  on  appeal,  where  finding  was  Jastified 
b7  evidence  if  believed. 

2.  Partnership  ®s>3l  1(3)— SettlemsMt  on  dis- 
solution does  not  bar  accounting  as  to  prop- 
erty  of  which  partner  was  ignorant. 

Where  a  partner  -was  not  fully  informed  «f 
the  nature  of  the  purchase  of  a  ranch  by  the 
other  partner  before  the  settlement  on  dissolu- 
tion of  the  firm,  that  settlement  does  not  bar  a 
subsequent  action  for  an  accounting  of  that 
transaction  if  it  was  in  fact  a  firm  transaction. 

3.  Partnorablp  «=93ll(3)  —  That  partnership 
was  at  will  held  not  to  atfeot  right  to  aoeount- 
Ing  as  to  transaction  before  dissolution. 

The  fact  that  a  partnership  was  at  will 
does  not  affect  the  liability  of  one  partner  to 
account  to  the  other  for  a  partnership  transac- 
tion entered  into  by  the  former  before  disso- 
lution. 

En  Banc. 

Error  to  District  CJoort,  <31ty  and  County 
of  Denver;   Greeley  W.  Whitford,  Judge. 

Action  by  Benjamin  Melniclt  against  Mor- 
ris Gardenswartz  for  partnership  account- 
ing. Judgment  for  plalntifF,  and  defendant 
brings  error.  Application  for  supersedeas 
denied,  and  Judgment  affirmed. 

Philip  Hoinbeln,  of  Denver,  for  plalntUC  In 
error. 

Jolin  S^  Fine,  of  Denver,  for  defendant  in 
error. 


DENISON,  J.  Melnlck  and  Gardenawarta 
were  partners — (Jardenswarts  says  in  the 
cattle  business  only,  Melnick  says'  in.  cat- 
tle, land,  and  all  other  matters  in  which  they 
or  either  of  them  should  deal.  In  July, 
1917,  Gardenswartz  bought  a  small  ranch, 
96  acres  of  land  with  a  S-room  house  on  it, 
near  Bayfield,  Colo.,  with  160  head  of  cattle 
and  ranch  equipment  Shortly  after  that  the 
partnership  was  dissolved  and  wound  up, 
and  the  ranch  was  not  Inclnded  In  the  set- 
tlement 

In  May,  1918,  Melnlck  brought  suit  In  the 
Denver  district  court  for  an  accounting, 
alleging  that  the  land,  with  the  cattle  that 
came  with  it  was  partnership  property,  and 
should  have  been  treated  as  such.   The  court 
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found  for  the  plalntUF,  and,  after  a  refer- 
ence and  accounting,  gave  judgment  for  him. 
The  defendant  brings  the  case  here  on  error, 
applies  for  supersedeas,  and  asks  that  the 
case  be  determined  upon  that  application. 
[1]  The  principal  point  of  controversy  Is 
whether  the  evidence  Justifies  the  finding  of 
the  court  that  the  scope  of  the  partnership 
included  such  a  transaction  as  the  one  of 
the  ranch.  If  the  plaintUTs  evidence  was 
believed  we  cannot  say  that  the  finding  of 
the  court  was  not  Justified.  So  we  must 
treat  that  question  as  settled  In  favor  of  the 
plaintiff. 

The  defendant  claims  that  the  undisputed 
evidence  was  that  he  purchased  the  ranch 
in  question  for  a  home  for  himself  and 
family,  and  therefore  the  transaction  was 
outside  the  partnership  business.  The  evi- 
dence on  this  point  was  not  undisputed. 
There  was  evidence,  taken  all  together,  of 
considerable  force,  that  the  alleged  purchase 
for  a  home  was  a  subterfuge,  that  It  was 
real>y  a  speculation.  Q?he  court  found  the 
evidence  against  the  defendant 

[2]  Defendant  claims  that  the  dissolution 
of  the  partnership  and  the  winding  up  of  Its 
affairs  without  the  Inclusion  of  the  ranch  In 
question  bars  the  present  action,  unless  8Ud> 
dissolution  Is  Impeachable  for  fraud  or  mis- 
take. If  It  was  true,  as  the  plaintier  claimed, 
and  as  his  evidence  tended  to  show,  that  he 
was  not  fully  informed  of  the  nature  of  the 
ranch  transaction  until  after  the  settlement, 
then  the  settlement  did  not  bar  this  suit 
The  plaintiff  claimed  he  was  not  fuUy  In- 
formed on  this  point,  and  supported  the 
claim  by  some  evidence.  The  settlement  took 
place  before  defendant  moved  to  the  ranch, 
while  he  was  announcing  his  intention  so  to 
do.  If  the  purchase  was  a  speculation,  and 
the  Claim  that  It  was  for  a  home  was  a  pre- 
tense which  prevented  the  inclusion  of  the 
ranch  in  the  settlement  of  the  partnership, 
that  settlement  is  no  bar  to  the  present  suit 
One  witness  testified  that  the  defendant  told 
him  that  the  moving  to  the  ranch  was  a 
subterfuge;  that  .and  other  facts  connected 
with  it  the  court  l)elow  took  into  considera- 
tion.   We  ought  not  to  disturb  its  finding. 

[3]  It  is  urged  that  the  partnership  was 
at  will,  and  hence  either  party  could  termi- 
nate the  same  at  will.  This  Is,  of  course, 
true,  but  has  no  effect  upon  this  case,  be- 
cause the  property  was  purchased  before  the 
dissolution. 

Supersedeas  denied.     Judgment  affirmed. 


SCOTT,  O.  J.,  and  TELLBB  and  WHIT- 
FOBD,  JJ.,  not  participating. 
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(TO  CSolo,  TT) 

BENNETT  V.  CITY  AND  COUNTY  OF  DEN- 
VER.     (No.  9836.) 

(Sapreme  Court  of  Colorado.    March  7,  1921. 
Rehearing  Denied  May  2,  1921.) 

Taxation  <S=^33— Sale  for  tax   lien  eats  off 
earllor  lions  for  special  assessments. 
Where  land  was  sold  for  general  taxes,  the 
•ale  cat  off  earlier  liens  by  the  dty  for.  unpaid 
special  assessments. 

En  Banc  ' 

Error  to  District  Conrt,  City  and  County  ot 
Denver;  Julian  H.  Moore,  Judge. 

Suit  by  Lucy  B.  Bennett  against  the  City 
and  County  of  Denver.  Judgment  for  the  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions  to  enter  Judg- 
ment for  plalntlft. 

James  W.  McCreery,  and  Donald  C.  Mo- 
Creery,  both  of  Greeley,  for  plaintiff  In  error. 

James  A.  Marsh  and  George  Q.  Richmond, 
both  of  Denver,  for  defendant  in  error.    ' 

Pershing,  Nye,  Fry  &  Tallmadge  and  Philip 
Motherslll.  all  of  Denver,  amicus  curlR. 

TELLER,  J.  Plaintiff  is  error,  holding 
lands  under  a  deed  issued  on  a  sale  for  gea- 
eral  taxes  in  1915,  brought  suit  to  quiet  title, 
and  made  the  city  and  county  of  Denver  de- 
fendant 

The  latter,  in  answer,  claimed  liens  on  the 
projierty  in  question  under  sales  for  unpaid 
special  as.sessments  made  in  1909  and  1913, 
respective.  The  defendant  in  error  claims 
that  tlie  liens  resulting  from  these  sales  are 
superior  to  the  lien  of  plaintiff.  Such  superi- 
ority is  alleged  to  result  from  a  provision  of 
chapter  197,  Lavrs  1911,  whl<di  reads  as 
follovra: 


'^axes  levied  upon  any  real  estate  shall  be 
a  perpetual  lien  upon  such  real  estate,  untU 
snch  taxes  and  any  penalty,  charges  and  inter- 
est which  may  accrue  thereon  shall  be  paid, 
and  such  liens  shall  have  priority  over  all  other 
liens  except  sudi  liena  as  then  exist  wliidi  have 
been  created  by  special  assessments  for  public 
improTements." 

Plaintiff  in  error  relied  upon  section  SOI  of 
the  charter  of  the  city  and  county  of  Denver, 
which  Is  as  follows: 

"All  assessments  made  in  pursuance  of  this 
article  shall  be  a  lien  in  the  several  amonnta 
assessed  against  each  lot  or  tract  of  land,  from 
the  publication  of  the  assessing  ordinances  and . 
shall  have  priority  over  all  other  liens  except 
general  taxes." 

The  court  held  that  the  law  of  1911  applied, 
and  rendered  Judgment  for  the  defendant 
The  correctness  of  that  oondusiim  is  the 
question  which  we  are  to  determine. 

We  do  not  find  it  necessary  to  determine 
whether  the  law  of  1911  or  the  charter  pro- 
vision quoted  gives  the  superior  lien.  The 
lien  of  plaintiff  in  error  results  from  a  sale 
for  the  general  taxes  of  1914.  The  liens 
claimed  by  the  city  accrued  under  assess- 
ments of  an  earlier  date.  The  general  rule  is 
that  ti>e  sale  under  the  later  lien  cuts  off  the 
earlier  Uen.  S7  Qyc.  1477.  Applying  that 
rule  to  the  facts  of  this  case,  it  appears  that 
the  trial  court  was  in  error  in  finding  that 
the  city's  lien  was  paramount  to  that  of  the 
plaintiff. 

The  Judgment  is  reversed,  and  the  oause 
remanded,  with  directions  to  otter  Judgment 
for  the  plaintiff. 

SCOTT,  O.  J.,  not  partldpatlns. 
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(US  Wuh.   S03) 

WILKINS  DITCH  CO.  v.  DRAKE  at  al. 
(No.  19107.) 

(Supreme   Ciourt  of  Washington.    Hay   16, 
1921.) 

1.  Waters  and  water  coarses  «=3>247(2)— Own- 
ers of  ditoh  cannot  have  injunction  and  qalot 
title  against  parties  having  right  to  taiie  wa- 
ter therefrom. 

SSven  if  it  be  assumed  that  a  ditch  corpora- 
tion was  dissolved  by  failure  to  pay  its  license 
fees,  and  that  the  property  vested  in  the  stock- 
holders, so  that  a  purdiaser  from  them  acquired 
ownership  of  the  ditch,  the  purchaser  cannot 
maintain  suit  for  injunction  and  to  quiet  title 
as  against  defendants,  who  had  rights  to  a  por- 
tion of  the  ditch  and  a  right  to  take  water 
therefrom,  to  which  rights  the  purchaser's  title 
was  subject. 

2.  Appeal  and  error  €=3878(4)— Defendants 
did  not  lose  rights  by  falling  to  appsai  from 
dismissal  of  action  withoat  adjudleating  those 
rights. 

In  an  action  to  quiet  title,  where  the  de- 
fendants asserted  a  claim  to  the  property,  they 
did  not  lose  their  right  to  claim  that  relief  was 
properly  denied  to  plaintifF  because  of  their  su- 
perior title  by  failing  to  appeal  from  a  judg- 
ment which  merely  dismissed  plaintiffs  action 
without  adjudicating  the  right  claimed  by  them. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas 
County;  John  Truaz,  Judge. 

Suit  to  quiet  title  by  the  WUklns  Ditch 
Company  against  F.  C  Drake  and  others. 
From  a  Judgment  dismissing  tiie  complaint, 
plaintiff  appeals.    Affirmed. 

C.  R.  Hovey,  of  Ellensburg,  and  Ckrroll 
B.  Graves,  of  Seattle,  for  appellant. 

E.  E.  Wager,  Pruyn  &  Hoeffler,  and  Kern 
A  Hentou,  all  of  Ellensburg,  for  respondents. 

BRIDGES,  J.  The  plaintiff  terought  this 
actl<m  for  the  purpose  of  quieting  title  in 
itself  to  a  certain  Irrigation  canal  commonly 
known  as  the  Wllklns  ditch,  and  to  enjoin 
the  defendants  from  using  the  ditch  or  taking 
waters  therefrom  for  Irrigation  or  other  pur- 
poses. The  defendants  not  only  denied  the 
material  allegations  of  the  complaint,  but  af- 
firmatively set  up  that  they  had  rights  In  the 
ditch  and  in  ibe  waters  flowing  therein 
senior  and  superior  to  those  of  the  plaintiff. 
After  all  the  testimony  was  in  and  the  court 
bad  considered  the  matter,  it  made  an  order 
dismissing  the  plaintUTs  action,  but  did  not 
undertake  to  adjudicate  any  of  the  claimed 
rights  of  the  defendants.  From  this  Judg- 
ment the  plaintiff  has  appealed.  Although 
there  is  some  sharp  conflict  as  to  what  the 
actual  facts  are,  a  careful  reading  of  the 
evidence  convinces  us  they  are.  In  substance, 
as  follows:  In  1885  or  1886  the  Teanaway 
Ditch  Company  was  incorporated  under  the 
laws  of  the  state  of  Washington.     Most,  if 


«1«T  P.) 

not  all,  of  its  Incorporators  and  stockholders 
were  the  owners  of  lands  which  needed  irri- 
gation. The  original  project  of  this  company 
was  to  construct  a  ditch  from  the  Teanaway 
river  southerly  through  a  portion  of  the  Kit- 
titas valley  to  their  lands,  thus  irrigating 
them  with  the  waters  of  that  river.  Tbier 
project  was  soon  abandoned,  however,  and  a 
ditch  was  constructed  which  connected  with 
what  is  called  the  high-water  channel  of  the 
Nanum  creek  or  river.  Tba  company,  In  con- 
structing this  ditch,  used,  in  part  at  least, 
the  lilgh-water  channel  of  the  Nanum  and 
various  depressions  in  the  ground.  By  1880 
or  1887  water  was  turned  into  the  ditch,  and 
thereafter  the  corporation  was  permitted  to 
become  wholly  inactive.  It  did  not  hold  any 
meetings  of  stockholders  or  directors ;  it  did 
not  do  any  work  toward  the  maintenance  or 
operation  of  the  canal  or  ditch;  it  did  not 
pay  any  license  fees  to  the  state,  or  otherwise 
maintain  its  existence.  A  good  many  years 
ago,  the  exact  time  not  being  shown  in  the 
testimony,  the  secretary  of  state  struck  its 
name  from  his  records,  because  of  its  failure 
to  pay  its  annual  license  fee.  Its  various 
stockholders,  who  were  the  owners  of  land 
needing  irrigation,  gave  some  attention  to 
the  ditch  and  Its  operation  subsequent  to  the 
so-called  death  of  the  corporation,  and  at  all 
times  have  used  the  ditch  for  the  purpose  of 
carrying  waters  to  irrigate  their  lands. 

Most,  if  not  all,  the  defendants  or  their 
predecessors  in  interest,  owned  lands  for  the 
most  part  nearer  the  Nanum  than  the  lands 
owned  by  the  Individual  stodcholders  of  the 
Teanaway  Company,  and  before  the  ditdi 
was  constructed  the  respondents,  or  their 
predecessors  in  Interest,  irrigated  their  lands 
from  the  Nanum,  ai^arently  by  bringing  a 
part  of  its  waters  Into  the  high-water  chan- 
nel of  that  creek  and  tapping  that  channel  at 
various  places.  During  the  early  irrigation 
season  there  was  plenty  of  water  in  this 
channel,  and  the  then  owners  of  the  lands 
now  owned  by  the  respondents  made  no  ob- 
jection to  the  Wllklns  ditch  connecting  with 
that  channel.  The  capital  stock  of  the  Tean- 
away Company  was  $60,000,  divided  into 
1,000  shares  of  $60  each.  Only  about  400  of 
these  shares,  however,  were  ever  sold. 

Matters  ran  along  In  this  way  until  March, 
1918,  when  several,  but  not  all,  of  the  old 
stockholders  of  the  Teanaway  Company  or- 
ganized the  appellant,  Wllklns  Dltdi  Com- 
pany. Shortly  after  Its  organization  It  in- 
stituted this  suit.  Before  the  suit  was  start- 
ed, however,  a  part  of  the  old  stockholders  of 
the  Teanaway  Company  undertook  to  convey 
to  the  appellant  such  right,  title,  and  Interest 
as  they,  as  stockholders  of  the  Teanaway 
Company,  had  in  the  Wllklns  ditch,  and  It 
is  for  the  most  part  by  virtue  of  these  trans- 
fers tttat  the  appellant  seeks  to  maintain  its 
action.  Its  line  of  argument  is  that,  since 
the  Teanaway  corporation  Is  dissolved,  ita 


Assror  other  ea 
197  P.— 19 


I  ue  tame  toplo  and  KBT-NUMBBR  In  all  Key-Numbered  Dlseats  and  IndeMS 


Digitized  by 


Google 


770 


197  PACIFIC  BEPOBTEB 


(Wash 


property  has  vested  In  Its  stockholders  as 
tenants  In  common,  and  that  tenants  In  com- 
mon of  real  estate  are  entitled  to  possession 
as  against  all  the  world  except  their  coten- 
ants,  and  that  they  may  resort  to  any  appro- 
priate remedy  affecting  the  entire  property, 
and  that  a  stranger  cannot  object  because  all 
of  the  cotenants  are  not  parties  to  the  .ac- 
tion, and  that  a  part  of  such  cotenants  may 
deed  their  Interests  to  the  appellant,  who 
would  have  a  right  to  maintain  this  action. 
Of  coarse,  the  necessary  premise  for  this  ar- 
gnment  Is  that  the  original  Teanaway  Com- 
pany has  ceased  to  exist  and  has  been  dis- 
solved because  the  secretary  of  state  has 
stricken  its  name  from  the  files  of  corpora- 
tions in  his  office.  The  time  was  when  our 
statutes  provided  that  when  the  secretary  of 
state  struck  the  name  of  a  corporation  for 
failure  to  pay  its  annual  license  fees,  such 
action  worked  a  final  dissolution,  unless  the 
corporation,  witliin  a  designated  time,  paid 
its  delinquent  license  fees  and  reinstated  it- 
Sdf;  but  apparently  those  statutes  were 
amended  so  as  to  repeal  the  provision  limit- 
ing the  time  within  which  such  stricken  cor- 
porations might  reinstate  themselves.  See 
Rem.  Code,  {§  3715a-3715e.  See,  also,  SUte 
ex  rel.  Preston  Milling  Co.  v.  Howell,  <{7 
Wash.  377,  121  Pac.  861,  and  the  recent  case 
oat  of  this  court  of  State  ex  rel.  New  Arling- 
ton Hotel  Co.  v.  Hinkle,  197  Pac.  4. 

Under  this  statute  and  under  these  deci- 
sions it  may  be  questioned  whether  the  Tean- 
away Company  is  dissolved  and  dead  to  the 
extent  that  Its  property  has  become  vested 
In  its  stockholders.  But,  even  should  it  l>e 
considered  as  dissolved,  section  3715d  pro- 
vides that  in  case  of  such  dissolution  "the 
trustees  of  such  corporation  shall  hold  the 
title  to  the  property  of  the  corporation  for 
the  l)eneflt  of  Its  stockholders  and  creditors 
to  be  disposed  of  under  appropriate  proceed- 
ings." 

[1]  We. will,  however,  assume,  but  not  de- 
termine, that  the  Teanaway  Company  is  en- 
tirely dissolved,  and  that  its  property  has 
vested  in  its  stockholders,  and  we  will  also 
assume  that  some  of  those  stockholders  may 
deed  their  interest  in  this  ditch  to  the  appel- 
lant, and  thus  authorize  it  to  maintain  this 
suit;  yet,  after  so  assuming,  we  are  of  the 
opinion  that  the  lower  court  was  correct  in 
dismissing  the  action.  We  feel  satisfied  that 
the  evidence  shows  that  most,  if  not  ail,  the 
respondents  have  rights  In  at  least  a  portion 
of  this  Wllkins  ditch,  and  have  a  right  to 
take  water  therefrom  for  irrigating  and  do- 
mestic purposes.  Such  being  the  case,  the 
appellant  is  in  no  position  to  quiet  title  as 
against  them,  or  to  enjoin  them  from  taking 
waters  from  the  ditch.  If  it  be  conceded 
that  the  appellant  is  the  owner  of  the  ditch, 
there  is  a  very  great  difference  between  the 
court  adjudicating  it  to  be  the  owner  and 
quieting  title  in  it,  for  it  may  be  the  owner 


subject  to  certain  rights  vested  in  the  re- 
spondents, whereas  a  decree  quieting  the  title 
in  it  would,  of  necessity,  determine  not  only 
that  it  was  the  owner  of  the  ditch,  but  that 
none  of  the  respondents  bad  any  rights 
therein. 

[2]  The  appellant  argues,  however,  that  In- 
asmuch as  the  respondents,  by  their  answer, 
sought  affirmative  relief,  and  the  court  did 
not  give  it  to  them,  and  they  liave  not  ap- 
pealed, they  are  not  in  position  to  contend 
that  the  appellant  cannot  recover  because  of 
their  superior  rights.  We  cannot  accept  this 
argument.  The  court  did  not  undertake  to 
adjudicate  their  rights  in  this  action;  it 
merely  held  and  adjudicated  that  the  appel- 
lant was  not  entitled  to  the  relief  which  it 
sought  If  the  respondents  were  satisfied 
that  the  court  should  not  adjudicate  their 
rights,  certainly  the  appellant  cannot  com- 
plain. The  rights  of  the  respondents  are 
to-day  what  they  were  before  the  court  en- 
tered Its  order  dismissing  appellant's  action. 

The  Judgment  la  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH,  FD1> 
LERTON,  and  HOLCOMB,  JJ,  concur. 


(116  Waab.   40&) 
STATE  V.  SMITH  et  al.    (No.  16354.) 

(Supreme  Court  of  Washington.    April  14, 
1921.) 

1.  Criminal  law  €=>|2|— Refusal  to  dMuige 
venue  for  prejudice  held  not  abuse  of  dlaora- 
tion. 

In  prosecntion  of  members  of  the  I.  W.  W. 
organization  for  murder  of  American  Legion 
member  while  he  was  marching  in  Armistice 
Day  parade,  refusal  of  court  of  county  to  which 
the  case  had  been  transferred  because  of  preju- 
dice to  again  transfer  the  case  on  the  ground 
of  excitement  and  prejudice,  where  the  affida- 
vits on  both  sides  of  the  question  were  numer- 
ous and  voluminous,  and  where  none  of  the  ju- 
rors selected  bad  ever  heard  of  the  case  be- 
fore called  into  the  jury  box,  and  where  the  de- 
fendants waived  their  right  to  exercise  the  full 
number  of  challenges  allowed  by  the  statute, 
held  not  an  abuse  of  discretion. 

2.  Homicide  <8=»  1 89— Threats  and  violeaoe  by 
others  than  deceased  not  admissible  in  prose- 
cution of  I.  W.  W.  members  for  murder  ef 
American  Legion  member  during  parade. 

In  prosecution  of  members  of  the  I.  W.  W. 
organization  for  murder  of  American  Legion 
member  while  he  was  participating  in  an  Ar- 
mistice Day  parade,  in  which  it  was  claimed 
by  defendants  that  they  understood  their  haU 
was  to  be  raided,  and  shot  to  protect  the  hall 
and  contents  and  themselves  from  being  beaten 
and  tarred  and  feathered,  testimony  as  to  a 
meeting  of  an  organization  at  which  it  was 
claimed  considerable  hostility  was  expressed 
against  the  I.  W.  W..  and  as  to  a  raid  made 
upon  the  I.  W.  W.  hall  by  members  of  such  W- 
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ganization,  at  wUch  one  of  tbe  I.  W.  W.  mem- 
bers was  rndely  handled  and  anotbep  forcibly 
carried  away,  held  inadmissible,  in  absence  of 
proof  that  either  the  deceased  or  other  mem- 
bers of  the  leirion  at  which  the  I.  W.  W.  mem- 
bers had  shot  during  such  parade  were  mem- 
bers of  such  organization,  or  had  participated 
in  the  assault  on  the  hall. 

3.  Crlmtaal  law  «=3338 (6)— Defendants'  tes- 
timony tl»t  statements  by  witness  had  been 
procured  by  fear  Inadmissible. 

In  prosecution  of  I.  W.  W.  members  for 
marder  of  American  Legion  member  during  Ar- 
mistice Day  parade,  in  which  it  appeared, 
during  cross-examination  of  state's  witness, 
who  had  testified  as  to  conferences  and  plans 
of  the  defendants  for  some  days  prior  to  the 
shooting,  that  he  had  been  in  the  I.  W.  W.  ball 
at  the  time  of  the  shooting,  bad  been  arrested, 
and  while  under  arrest  had  nkade  written  state- 
ments substantially  the  same  as  his  testimony, 
exclusion  of  defendants'  testimony,  offered  to 
show  that  the  witness  had  been  acting  under 
fear  produced  by  threats  at  the  time  he, had 
made  statements,  heUl  proper. 

4.  Homicide  «=»l  89— Evidence  as  to  violenco 
by  persons  other  than  deceased  Inadmissible. 

In  a  prosecution  of  I.  W.  W.  members  for 
murder  of  American  Legion  member  during 
Armistice  Day  parade,  in  which  defendants 
claimed  to  have  shot  to  protect  the  I.  W.  W. 
hall  and  themselves  from  expected  raid,  evi- 
dence of  a  state's  witness  as  to  whether  he  had 
not  participated  in  the  kidnapping  of  an  I.  W. 
W.  member  held  inadmissible,  in  the  absence  of 
proof  that  deceased  or  other  members  of  Amer- 
ican Legion  shot  at  during  such  parade,  par- 
ticipated in  the  kidnapping  of  such  I.  W.  W. 
member. 

5.  Criminal  law  €=>!  1 701/2  (5)— Exclusion  of 
oross-examlnatlon  as  to  whether  state's  wit- 
ness In  prosecution  against  members  of  i.  W. 
W.  was  prejudiced  against  such  organization 
held  harmless. 

In  a  prosecution  of  I.  W.  W.  members  for 
mnrder  of  American  Legion  member  during 
Armistice  parade,  refusal  to  permit  defendants 
to  cross-examine  witness  as  to  whether  he  was 
prejudiced  against  the  I.  W.  W.  held  harmless, 
where  witness  had  made  no  reference  to  the 
I.  W.  W.,  had  given  no  testimony  that  he  was 
acquainted  with  any  of  the  defendants,  or  that 
he  had  heard  that  they  were  members  of  the 
I.  W.  W.,  and  had  not  been  asked  if  he  had 
any  prejudice  against  the  defendants,  or  either 
of  them,  and  where  the  court  instructed  the 
jury  that  the  I.  W.  W.  was  not  on  trial,  and 
that  the  economic  and  social  theories  of  the 
organization  should  not  be  permitted  to  preju- 
dice the  Jurors  against  the  defendants. 

6.  Homicide  «=s>279— Shooting  to  protect  build- 
ing, by  persons  not  stationed  at  building,  not 
Justiilable. 

I.  W.  W.  members,  who  were  not  stationed 
at  the  I.  W.  W.  haU,  but  were  stationed  at 
other  points  in  the  same  neighborhood  more 
or  less  distant  therefrom,  were  not,  as  a  mat- 
ter of  law,  justified,  under  Bern.  Code  1915, 
5{  2405,  2406,  defining  justifiable  homicide,  in 


shooting  members  of  the  American  Legion  par- 
ticipating in  Armistice  Day  parade  to  protect 
the  hall  from  expected  raid. 

7.  Homicide  <&=3329— Defendants  having  re- 
quested Instruction  on  murder  In  second  de- 
gree could  not  complain  of  verdict  of  mur- 
der in  the  second  degree. 

In  a  homicide  prosecution,  where  the  de- 
fendants requested  an  instruction  on  mnrder 
in  the  second  degree,  and  the  court  gave  the 
instruction  in  the  language  as  requested,  they 
could  not  complain  upon  appeal  that  court  erred 
in  receiving  the  verdict  of  murder  in  the  sec- 
ond degree,  on  the  ground  that  the  verdict 
should  have  been  gnilty  of  murder  in  the  first 
degree,  or  not  guilty  at  all. 

8.  Homicide  «=> 1 52— Homicide  presumed  to  bo 
murder  in  the  second  degree. 

If  a  homicide  is  proven  beyond  a  reason- 
able doubt,  the  presumption  of  law  is  that  it 
is  murder  in  the  second  degree,  and  if  defend- 
ant would  reduce  it  to  manslaughter  or  justify 
it,  the  burden  is  upon  him  to  do  so. 

9.  Criminal  law  «=»923  (5)— Refusal  of  new 
trial  for  prejudice  of  Juror  held  not  abuse 
of  discretion. 

Refusal  to  grant  a  new  trial  on  the  ground 
that  a  juror  had  been  prejudiced  held  not  abuse 
of  discretion,  where  he  joined  in  returning  a 
verdict  convicting  defeadants  of  the  lowest  de- 
gree of  the  crime  of  which  they  could  have 
been  convicted,  and  joined  in  making  a  written 
request  to  the  court  for  leniency. 

10.  Criminal  law  <8=>923(2)— New  trial  for 
prejudice  of  Juror  addressed  to  discretion  of 
court. 

A  motion  for  a  new  trial  on  the  ground  of 
prejudice  of  a  juror  ia  addressed  to  the  dis- 
cretion of  the  court. 

Ba  Banc. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County ;  John  M,  Wilson,  Judge, 

Britt  Smith  and  others  were  convicted  of 
murder  in  the  second  degree,  and  they  ap- 
peal.   AfDrmed. 

Geo.  F.  Yanderveer,  of  Seattle,  for  appel- 
lants. 

Herman  Allen,  of  Cbehalls,  and  J.  H. 
Jahnke  and  C.  D.  Cunningham,  both  of  Cen- 
tralla,  for  the  State. 

MITCHELL,  J.  On  November  11,  1919, 
Warren  O.  Grimm,  Ben  Casagranda,  and  Ar- 
thur McElfresh,  members  of  the  American 
Legion,  were  killed  In  Centralla,  Lewis 
county,  Wash.,  while  participating  in  a  pa- 
triotic parade,  the  first  anniversary  celebra- 
tion of  the  signing  of  the  Armistice. 

Britt  Smith,  O.  O.  Bland,  Bert  Faulkner, 
Ray  Becker,  John  Doe  Davis,  James  Mcln- 
emey,  Loren  Roberts,  Eugene  Bamett,  Mike 
Sheehan,  Bert  Bland,  Ole  Hanson,  Jdhn 
Lamb,  and  Elmer  Smith  were  charged  by 
an  information  with  the  crime  of  murder  In 


4s>Vor  other  easea  *ee  same  topic  and  KBT-NDMBER  in  all  Kay-Nnmbered  Disests  and  ladexM 
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the  first  degree  for  the  kilUng  of  Warren  O. 
Grimm.  Davis  and  Hanson  escaped,  and 
were  never  captured.  The  other  defendants 
pleaded  not  guilty,  and  In  addition  Loren 
Roberts  entered  a  special  plea  of  not  guilty 
by  reason  of  Insanity.  At  the  trial,  upon 
the  conclnslon  of  the  state's  case  In  chief, 
upon  motion  of  the  defendant  and  by  order 
of  the  court,  Bert  Faulkner  was  discharged. 
The  Jury  acquitted  Elmer  Smith  and  Mike 
Sheehan,  found  Loren  Roberts  not  guUty  by 
reason  of  Insanity,  and  convicted  the  rest  of 
the  defendants  on  trial  of  the  crime  of  mur- 
der In  the  second  degree.  Those  convicted, 
viz.  Britt  Smith,  O.  C.  Bland,  Ray  Bedcer, 
James  Mclnemey,  Eugene  Bamett,  Bert 
Bland,  and  John  Lamb,  have  appealed. 

The  tragedy  occurred  on  Tower  avenue 
which  runs  north  and  south.  The  avenue  Is 
Intersected  at  right  angles  by  Second  street 
and  by  Third  street  north  of  Second  street 
The  avenue  is  80  feet  wide  and  Second  and 
Third  streets  60  feet  each.  The  southeast 
comer  of  the  avenue  and  Second  street  is 
occupied  by  a  stable  fronting  60  feet  on  the 
avenue.  Adjoining  it  on  the  south  is  the 
Avalon  Hot^  a  two-story  rooming  house, 
fronting  25  or  90  feet  on  the  avenue.  Across 
the  avenue,  in  front  of  the  last-mentioned 
buildings,  are  two  business  houses.  The 
northeast  comer  of  the  av^iue  and  Second 
street  Is  occupied  by  a  building,  north  of 
whldi  there  is  a  lot  of  about  100  feet  front- 
age, on  the  north  part  of  which  Is  situated 
a  small  residence  set  back  from  the  avaiue. 
About  125  feet  north  of  Second  street  is  the 
south  wall  of  the  Arnold  Hotel,  a  two-story 
rooming  house,  fronting  about  30  feet  on 
the  east  side  of  Tower  avenue.  The  north- 
west comer  of  the  avenue  and  Second  street 
Is  occupied  by  a  two-story  brick  business 
block,  fronting  50  feet  on  the  avenue;  ad- 
joining it  on  the  north  is  the  Roderick  Ho- 
tel, fronting  about  SO  feet  on  the  avenue; 
adjoining  It  on  the  north  is  the  I.  W.  W. 
Hall,  fronting  about  25  feet  on  the  avenue, 
and  adjoining  It  on  the  north  is  a  One  Cent 
to  One  Dollar  Store.  On  each  side  of  Tower 
avenue  north  of  the  buildings  referred  to, 
and  as  far  as  Third  street,  the  property  con- 
sists of  buildings  separated  by  lots,  or  parts 
of  lots.  The  sidewalk  on  the  west  side  of  the 
avenue  and  in  front  of  the  hall  is  16  feet 
wide.  Another  place  of  importance  in  this 
case  is  what  is  called  Seminary  Hill.  It  is 
unsettled,  and  is  situated  400  yards  east 
from  the  I.  W.  W.  Hall,  and  has  an  elevation 
of  about  75  feet  above  Tower  avenue.  The 
avenue  at  the  hall,  and  for  a  short  distance 
each  side  of  the  front  of  the  hall,  is  in  plain 
view  from  Seminary  Hill. 

On  September  2,  1919,  Britt  Smith  rented 
the  buUding  for  the  I.  W.  W.  HaU  tor  four 
months.  The  lower  floor  in  the  front  was 
fitted  up  and  used  by  the  I.  W.  W.  for  as- 
sembly purposes.    Britt  Smith  resided  In  the 


rear  part  of  the  bunding  on  the  ground  floor, 
and  acted  as  secretary  for  the  I.  W.  W.  The 
place  was  local  headquarters  for  members 
of  the  organization.  In  it  they  held  public 
meetings  and  engaged  in  propaganda  work, 
held  conferences,  and  kept  their  literature, 
which  was  sold  and  distributed. 

It  was  the  contention  of  the  prosecution 
at  the  trial  that  defendants  acted  pursuant 
to  a  prearranged  plan  to  shoot  and  slay 
members  of  the  Centralla  or  Grant  Hodge 
post  of  the  American  Legion  on  i>asslng  the 
I.  W.  W.  Hall  In  the  parade,  and  that  the 
Idning  of  Warren  O.  Grimm  was  wholly  un- 
provoked. On  the  other  hand,  it  was  the 
theory  of  the  defendants  on  trial  that  the 
business  men  or  Commercial  Club  of  the 
dty  had  recently  planned  and  threatened  to 
raid  the  I.  W.  W.  Hall  on  the  occasion  of 
this  celebration,  and  that  they  used  the 
members  of  the  post  as  a  means  to  accom- 
plish that  purpose;  and  that  the  members 
of  the  post  were  the  aggressors,  wtiile  the 
defendants  only  defended  themselves  and 
their  property. 

The  defendants  were  I.  W.  W.'s.  Nearly 
all  of  them  in  testifying  admitted  they  were 
provided  with  dangerous  weapons,  and  many 
of  them  admitted  the  stations  they  occupied 
at  the  time  of  the  shooting.  There  was  tee- 
tlmony  showing  numerous  conferoices  and 
preparations  on  the  part  of  the  defraidants 
(different  ones  of  them  from  time  to  time) 
tot  several  days.  Including  the  llth  of  No- 
vember and  up  until  the  time  of  the  shoot- 
ing. About  1  o'clock  that  day  Bert  Bland, 
Loren  Roberts,  and  Ole  Hanson  by  some- 
what different  ways  went  to  Seminary  HOI. 
They  were  provided  with  heavy  dothing, 
and  carried  a  suit  case  containing  arms,  am- 
munition, and  food.  The  former  was  armed 
with  a  25-caIlber  Colt's  automatic  pistol  and 
a  32-20-callber  Winchester  rifle,  the  latter 
of  which  he  shot  some  eight  times.  Loren 
Roberts  was  armed  with  a  22  high-power 
Savage  rifle,  which  he  shot  a  number  of 
times.  (Counsel  for  appellants  in  his  brief 
says:  "One  of  these  bullets  probably  killed 
Arthur  McElfresh.")  Hanson  wns  armed 
with  a  250-3000  Savage  rifle,  which  he  shot 
a  number  of  times.  A  total  of  20  or  25  shots 
were  fired  by  these  three  men.  There  la  evi- 
dence to  show  that  Davis  (not  capture<Q  and 
appellant  Bamett  took  stations  at  the  south 
front  window  on  the  second  floor  of  the  Ava- 
lon Hotel,  75  feet  south  of  Second  street — a 
room  rented  and  occupied  for  several  nights 
before  by  Bert  Bland.  There  is  testimony 
that  Bamett  owned  and  was  armed  with  a 
38-55  Winchester  rifle  (the  only  one  of  that 
size  among  the  defendants),  and  that  a  num- 
ber of  shots  were  fired  from  that  window. 
Warren  O.  Orlmm  was  killed  by  a  38-66 
Winchester  bullet  John  Lamb  and  O.  Gl 
Bland  were  in  a  front  room,  upstairs  in  the 
Arnold  Hotel,  armed  with  a  rifle  and  re- 
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▼olver,  whence  shooting  was  done,  as  testi- 
fled  to  by  the  state's  witnesses.  The  rest  of 
the  defendants  who  were  tried,  other  than 
Elmer  Smith,  were  stationed  In  the  L  W. 
W.  Hall,  nearly  all  of  whom  it  was  shown 
were  armed. 

The  parade  took  the  same  route  as  that 
traveled  on  similar  occasions  for  several 
years.  It  formed  at  the  city  park  shortly  be- 
fore 2  o'clock'.  It  was  composed  of  a  nam- 
ber  of  more  or  less  independent  divisions,  the 
first  comprising  members  of  the  Elks  Lodge; 
the  second,  a  band;  third,  a  contingent  of 
boy  scouts,  marines,  and  sailors;  fourth, 
the  Chehalls  post  of  the  American  Legion; 
fifth,  the  Centralla  post  of  the  American  Le- 
gion; and  sixth,  a  few  automobiles,  carry- 
ing Red  Gross  nurses  In  uniform.  The  Cen- 
tralla division  of  the  American  Legion  was 
under  the  direction  of  its  post  commander, 
Warren  O.  Grimm.  In  this  order  the  parade 
moved  east  on  Main  street  to  Peafl  street, 
thence  to  Tower  avenue,  thence  north  on  the 
east  side  of  the  avenue  to  Third  street,  where 
it  turned  and  retraced  its  way  on  the  west 
side  of  the  avenue.  It  was  the  program  to 
return  to  the  High  School  auditorium  south 
of  the  dty  park,  where  partiotic  exercises 
were  to  be  held.  The  soldiers,  or  ex-soldiers, 
In  uniforms,  were  marching  in  platoons  Qiat 
were  supposed  to  be  separated  from  each 
other  regularly  by  three  or  four  paces.  The 
Centralla  post  consisted  of  TO  or  80  men, 
or  eight  platoons.  It  was  testified  to  that 
in  making  the  turn  at  l%ird  street  the 
distance  between  the  platoons  became  more 
or  less  unsettled.  On  reaching  a  point 
at  about  the  Intersection  of  Second  street 
and  the  avenue,  Warroi  O.  Grimm,  at  the 
head  of  his  division,  gave  the  command, 
*^alt;  dose  up!"  It  is  the  proof  of  the 
state  that  while  the  movement  required  by 
the  order  was  being  executed  a  shot  was  fired 
Into  the  parade  column  of  the  Centralla  sol- 
diers from  either  the  Avalon  Hotel  or  the 
I.  W.  W.  Hall,  and  that  two  or  three  other 
shots  were  instantly  fired  into  them  from. 
near  by,  and  that  these  were  in  a  few  mo- 
ments of  time  followed  for  several  minutes 
by  a  volley  or  fusllade  from  Seminary  Hill, 
the  Avalon,  and  Arnold  Hotels  and  the  I. 
W.  W.  Hall,  consisting  of  60  to  160  shots  al- 
together, as  fixed  by  various  estimates; 
that  upon  realizing  the  situation  the  Cen- 
tralla soldiers  broke  for  shelter,  running  to 
the  northwest  and  southwest  for  protection 
behind  the  buildings,  except  a  few,  who,  up- 
on noticing  the  shooting  from  the  hall,  at- 
tempted to  enter  it,  but  were  driven  back  by 
pistol  or  gun  fire  from  within,  at  which  time 
a  soldier  named  Pfltzer  was  disabled  by  a 
shot  in  the  left  arm ;  that  Warren  O.  Grimm 
was  shot  at  the  point  at  which  he  was  stand- 
ing when  he  gave  the  order,  and  ran  and 
staggered  southwesterly  to  the  rear  of  the 
bnllding  on  tbe  sootliiwest  coiner  of  the  two 


streets,  where  he  fell,  mortally  wounded; 
that  Ben  Gasagranda  was  mortally  wounded 
near  Second  street  as  he  turned  the  north- 
west comer  of  the  two  streets;  that  another 
soldier  was  badly  wounded  near  the  same 
place,  and  that  Arthur  McElfresh  was  shot 
and  Instantly  killed,  falling  against  the 
north  wall  of  the  store  situated  north  of  the 
I.  W.  W.  Hall;  that  others  were  more  or 
less  wounded  by  the  gun  fire;  that  tbe,at- 
ta(^  was  wholly  unexpected  by  the  soldiers, 
none  of  whom  was  armed,  other  than  small 
arms  carried  by  the  guards  of  the  color 
bearers^  (according  to  military  rule),  which 
at  that  time  were  marching  far  down  the 
avenue  south  of  Second  street 

On  the  conbrary,  there  is  testimony  by  the 
appellants  that  upon  receiving  the  order  of 
Commander  Warren  O.  Orimm  to  "Halt, 
close  up,"  instantly  a  number  of  the  Oen- 
tralla  division  of  the  American  Legion  dash- 
ed toward  the  I.  W.  W.  Hall,  and  com- 
menced to  force  an  entrance  through  the 
doorway,  whereupon  and  not  until  then  the 
shooting  by  the  defendants  occtirred. 

[1]  I.  On  the  application  of  defendants  a 
change  of .  venue  from  Lewis  county  was 
granted  on  the  ground  of  excitement  and 
prejudice  against  the  defendants.  The  case 
was  transferred  to  Grays  Harbor  county. 
The  defendants  applied  for  a  change  of  venue 
from  Grays  Harbor  county.  The  application 
was  resisted  by  the  state.  Upon  hearing  it 
the  trial  court  orally  announced  the  opinion 
that  a  fair  trial  of  the  defendants  could  not 
be  had  in  that  county,  and  fixed  a  future 
date  on  which  to  determine  which  one  of 
two  other  counties  named  would  be  desig- 
nated for  the  trial.  At  the  time  appointed, 
on  account  of  certain  motions  and  applica- 
tions of  both  sides,  the  trial  court  reconsid- 
ered the  whole  question,  over  the  protest  of 
the  defendants,  with  the  result  that  the  ap- 
plication for  a  change  of  venue  from  Grays 
Harbor  county  was  denied.  Again,  when  the 
case  was  called  for  trial,  the  defendants  re- 
newed their  ai^lication  for  a  change  ot 
venue.  It  was  denied.  The  refusal  to  grant 
a  change  of  voiue  from  Grays  Harbor  coun- 
ty Is  presented  as  an  assignment  of  error. 
It  is  assumed,  for  the  purposes  of  this  case 
only,  that  a  trial  court  has  the  light  to  en- 
tertain a  motion  for  a  change  of  venue  from 
a  county  to  which  a  case  has  been  sent,  for 
the  reason  in  each  case  of  excitement  and 
prejudice  against  the  defendants.  It  is  ar- 
gued that,  when  at  first  the  court  orally  ex- 
pressed ttie  opinion  that  the  defendants 
could  not  have  a  fair  trial  in  Grays  Harbor 
county,  and  was  undecided  as  to  what  coun- 
ty the  case  should  be  sent  to,  thereafter  the 
only  action  the  court  could  take  was  to  de- 
cide on  snch  other  county.  The  statute 
(Rem.  Code,  2019)  provides: 

"If  the  affidavit  is  founded  upon  excitement 
or  prcjadice  in  the  county  against  the  defend- 
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ant,  the  court  may,  In  it*  discretion,  grant  a 
change  of  venue  to  the  most  convenient  county." 

The  oral  announcement  by  the  court  did 
not  meet  the  full  requirements  of  the  statute 
— no  county  was  fixed  upon  for  the  triaL 
The  matter  was  but  in  the  process  of  final 
adjudication.  Not  having  been  transferred, 
the  venue  was  still  In  Grays  Harbor  county, 
and  without  question  subject  to  reconsider- 
ati6n  by  the  Judge  of  that  county.  On  the 
merits  of  the  application  it  was  by  no  means 
a  one-sided  controversy.  The  affidavits  each 
way  were  exceedingly  numerous  aod  volumi- 
nous. On  the  one  side  there  was  the  dis- 
covery of  excitement  and  passion.  On  the 
other  side  there  was  the  picture  of  persons 
and  communities  ignorant  of  or  unconcerned 
with  conversations  or  reports  of  the  tragedy, 
and  tempered  with  the  idea  of  fairness  and 
impartiality.  The  record  discloses  a  pains- 
talclng  consideration  by  the  trial  court  on 
the  several  occasions  the  matter  was  before 
him.  Under  such  circumstances  this  court 
has  unlforn»ly  held  against  a  review  favor- 
able to  the  losing  party,  upon  appeaL 

"It  is  apparent,  from  a  reading  of  these  sec- 
tions, that  the  granting  or  denying  of  the 
change  of  venue  is  a  matter  resting  entirely  in 
the  sound  judicial  discretion  of  the  trial  Judge. 
Such  being  the  statute,  the  ruling  of  the  trial 
court  cannot  be  reversed  upon  appeal,  unless 
the  record  contains  some  evidence  of  its  gross 
abuse,  or  it  is  shown  that  the  court's  ruling 
was  arbitrary.  Such  has  been  our  holding 
whenever  such  a  question  has  been  I>efore  us. 
McAllister  v.  Washington  Territory,  1  Wash. 
T.  360;  Edwards  v.  State,  2  Wash.  281,  26  Pac. 
258;  State  v.  Stranb,  16  Wash.  Ill,  47  Pac. 
227;  State  v.  Champoux,  33  Wash.  339,  74 
Pac  557."  State  v.  Welty,  65  Wash.  244,  118 
Pac.  9;  State  v.  Wright,  97  Wash.  304, 166  Pac. 
645;  Bishop's  New  Criminid  Procedure  (2d 
Ed.)  $72,  pp.  51,  52. 

Other  considerations  strongly  supporting 
the  conclusion  that  there  was  no  abuse  of  dis- 
cretion in  this  respect,  is  that  there  Is  noth- 
ing In  the  record  here  to  show  (there  being 
no  report  of  the  voir  dire  examination  of  the 
jurors)  but  that  this  case  was  tried  by  a  Jury, 
each  of  whom  (other  than  the  Juror  Sellers, 
to  be  referred  to  later)  had  never  even  heard 
of  the  case  until  called  Into  the  Jury  box,  and 
the  further  fact  that  the  defendants  waived 
their  right  to  exercise  the  full  number  of 
challenges  allowed  by  the  statute,  thus  im- 
pliedly Indicating  the  content  suggested  by 
the  idea  of  a  fair  ivsf. 

II.  It  is  claimed  the  court  erred  in  ezdad- 
ing  evidence  intended  to  show  a  conspiracy  to 
assault  the  hall.  But  defendants  and  their 
witnesses  did  testify  that  they  understood  the 
hall  was  to  be  raided.  Api)ellant  O.  C.  Bland 
testified  that  he— 

"believed  the  soldiers  would  come  into  a  raid 
of  the  hall  all  armed  some  way,  and  beat  up 
all  of  US  and  at  least  tar  and  feather  us.    I 


had  reasons  for  so  believing.  There  had  been 
talk  about  a  raid  on  the  ball,  and  the  boys  said 
they  would  protect  the  ball." 

Appellant  Lamb  testified  that  he  had  heard 
days  before  that  there  was  to  be  a  raid  on 
the  hall.    Appellant  Bert  Bland  testified: 

"I  heard  talk  for  11  days  prior  to  the  raid 
of  the  I.  W.  W.  Hall  that  the  hall  was  going  to 
he  raided.  I  heard  it  in  the  hall,  I  heard  it  in 
the  streeta,  and  I  heard  it  in  the  logging  camps; 
it  was  a  general  discussion." 

Appellant  Mclnemey  testified: 

"The  fellow  workers  wfere  coming  and  going 
all  the  time  in  the  hall,  and  they  talked  about 
the  raid.  It  was  thought  they  were  going  to 
raid  the  hall.  We  thought  they  would  come 
down  and  tear  us  up,  and  hang  some  of  us — 
that's  what  I  thought— and  wreck  the  halL" 

Other  similar  testimony  by  the  appellants 
was  given.  But  further,  however,  the  appel- 
lants offered  proof  of  a  meeting  of  the  Com- 
mercial Club  on  October  20,  at  wbldi  It  was 
claimed,  considerable  hostility  was  expressed 
against  the  I.  W.  W.,  and  some  possible  plan 
suggested  to  get  rid  of  them,  and  that  in  the 
^ring  of  1918  a  raid  was  made  upon  tLeir 
hall,  at  another  place  in  the  dty,  by  members 
of  the  Commercial  Club,  at  which  time  one  I. 
W.  W.  was  rudely  handled  and  another  forci- 
bly carried  away.  There  was  no  proof,  nor  of- 
fer of  proof,  to  show  that  Warren  O.  Grimm, 
or  either  of  the  other  persons  Icilled  on  Novem- 
ber 11,  or  any  other  member  of  the  Centralla 
post,  was  a  member  of  the  Commercial  Club, 
or  present  at  the  meeting  on  October  20,  with 
the  possible  exception  of  one  member  of  the 
post  There  was  no  proof,  nor  offer  of  proof, 
that  the  hostility  expressed  at  that  meeting 
was  ever  made  known  to  Warren  O.  Grimm 
or  other  members  of  the  post,  or  that  he  or 
they  were  ever  spoken  to  for  the  purpose  of 
doing  any  violence  to  members  of  the  I.  W. 
W.  or  its  ball.  While  as  to  the  assault  on 
the  hall  and  violence  to  members  of  the  I. 
W.  W.  in  1918  there  was  no  proof,  or  offer 
■of  proof,  to  show  that  Warren  O.  Orimm,  or 
any  of  the  members  of  the  t>ost,  as  after- 
wards established,  were  present  in  Centralla 
at  that  time — they  were  probably  In  the  Unit- 
ed States  service  at  that  time.  As  to  dream- 
stances  prompting  appellant  Mclnemey  to 
carry  a  gun  on  the  day  In  question  proof  was 
offered  that  he  and  others  had  been  victims 
of  an  assault  at  Everett,  Wash.,  organized  by 
the  Commercial  Club  of  that  dty,  on  Novon- 
ber  5,  1916;  and,  further,  certain  matters 
within  his  knowledge  concerning  the  deporta- 
tion of  1,200  men  by  the  commercial  interests 
at  Blsbee,  Ariz.  It  is  daimed  that  the  hostil- 
ity of  the  Commercial  Club,  or  the  threata 
referred  to,  were  admissible  "to  Show  the  feel- 
ings of  the  deceased,  to  show  who  was  the 
aggressor,  and  for  the  purpose  of  enabling 
the  Jury  to  determine  whether  the  deceased 
acted  In  a  manner  to  create  apprdiension,'' 
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and  that  "tbere  was  ample  evidence  of  an 
act  ot  either  actaal  or  apparent  aggression  on 
the  part  of  Mr.  Qrlmm."  Concerning  the  dis- 
position of  the  deceased  at  that  time,  there 
was  no  evidence,  as  already  stated,  indicating 
that  he  knew  of  any  threats  against  the  I.  W. 
W.  or  their  hall ;  while  as  to  an  actual  or  ap- 
parent overt  act  on  the  part  of  the  deceased, 
special  care  has  been  taken  ta  examining 
the  record,  because  of  a  dispute  between  the 
parties,  from  which  it  appears  that  of  the  114 
witnesses  examined  on  behalf  of  the  defend- 
ants only  11  testified  In  a  way  to  furnish 
any .  appearance  of  support  for  the  conten- 
tion. Indeed,  in  this  respect,  counsel  for  ap- 
pellant in  his  reply  bcief  relies  upon  the  tes- 
tlm<Hiy  of  only  11  witnesses.  The  testimony 
of  those  11  witnesses  shows  that  with  one 
or  two  exceptions  they  were  wholly  un- 
acquainted with  Mr.  Grimm,  and  not  one  of 
them  claims  to  have  seen  him  at  or  about  the 
time  of  the  shooting  until  after  he  was  shot, 
and.  In  a  disabled  staggering  condition,  was 
going  southwest  to  where  he  finally  fell, 
other  than  the  witness  Ferguson,  who  saw 
him  a  moment  before  the  shooting,  at  the 
head  of  his  column  near  Second  street. 

The  11  witnesses  testified  in  substance  as 
follows: 

Guy  Bray:  "Q.  What  did  they  do  when  the 
shots  were  fired?  A.  Bunched  together,  and 
started  to  go  for  the  hall.  •  •  •  Q.  Did  you 
see  either  Grimm  or  Van  Gilder  do  anything? 
A.  No,  sir.  •  •  •  Q.  Did  you  see  anything 
to  indicate  that  either  of  them  was  hurt?  A. 
Only  one,  I  seen.  I  wasn't  sure  it  was  Grimm 
or  not.  There  wag  a  shot,  and  he  grabbed  his 
stomach,  and  started  to  bend  over.  Q.  Where 
did  be  go?  A.  He  went  towards  the  curbing, 
and  fell  down  over  on  the  edge  on  the  curbing. 
That  is  the  last  time  I  seen  him." 

Ray  Cook:  At  the  tfme  of  the  shooting,  first 
saw  deceased  6  or  8  feet  out  in  the  avenue, 
about  25  feet  from  Second  street,  wounded, 
coming  towards  the  comer  of  the  avenue  and 
Second  street.  Didn't  Icnow  Grimm,  and  might 
have  been  mistalcen. 

Jay  Cook's  testimony  was  to  the  same  effect. 
He  and  his  brother  Ray  Cook  were  standing  to- 
gether at  northwest  comer  of  the  avenue  and 
Second  street. 

Sam  Ferguson:  Was  standing  at  northwest 
comer  avenue  and  Second  street  Knew 
Grimm,  but  not  well.  Noticed  him  when  the 
shooting  commenced.  "Just  a  couple  of  feet 
from  you?  A.  dose  to  me."  Thought  he  saw 
him  grab  his  leg.  Deceased  and  witness  both 
went  across  Second  street,  and  he  saw  him 
south  of  Second  street  back  of  the  building. 
Appeared  to  be  wounded. 

Anna  Martina:  At  time  of  shooting  was  at 
home,  situated  south  of  Second  street,  and  in 
the  west  half  of  the  block  west  of  the  avenue. 
After  the  shooting  saw  soldiers  coming  from 
the  avenue,  around  the  comer,  and  saw  a 
wounded  soldier  south  side  of  Second  street, 
behind  building.    Didn't  know  who  he  was. 

Helen  Martina:    Was  with  her  sister  Anna, 
and  testified  to  the  same  effect. 
J.  Ij,  Morgan:  Was  standing  on  southeast  cor- 


ner of  avenue  and  Second  street.  Did  not  know 
deceased.  At  time  of  shooting  saw  the  wound- 
ed mui  going  south  on  avenue  at  a  point  about 
midway  between  the  curb  and  center  of  the 
street  somewhere  near  opposite  the  north  front 
of  the  corner  brick  building. 

Walter  Morrow:  A  soldier  in  the  third  pla- 
toon. The  division,  Warren  O.  Grimm  in  front 
of  the  column,  halted,  then  started  marching, 
and  after  going  a  few  steps  heard  a  noise  like 
a  crash  and  bunch  of  firecrackers  shooting. 
Left  the  street  during  the  shooting,  took  posi- 
tion in  front  of  the  Roderick  Hotel,  and  saw 
Grimm  wounded  down  somewhere  between  him 
and  the  corner  of  the  avenue  and  Second  street. 

Veraon  O'Reilley:  Stood  on  west  sidewalk 
200  feet  south  of  the  ball.  Centralla  division 
baited,  head  of  column  slightly  north  of  Second 
street.  Soldiers  at  head  obscured  by  automo- 
bile. Number  of  people  on  sidewalk  between 
him  and  hall.  At  time  of  shooting  saw  a  wound- 
ed soldier  on  the  sidewalk  at  a  place  estimated 
to  be  in  front  of  door  to  Roderick  Hotel.  Did 
not  know  Grimm.  Could  not  identify  him,  saw 
what  he  thought  to  be  the  same  man  helped 
into  an  automobile  on  Second  street. 

John  Patterson:  Saw  the  rear  end  of  the 
Centralia  division,  was  near  the  front  of  the 
hall  at  the  time  of  the  shooting.  Saw  wounded 
soldiers,  but  didn't  know  who  they  were,  but 
was  told  one  of  them  was  McElfresh. 

Mrs.  May  Sherman:  A  stranger  in  Centralia. 
Was  on  sidewalk  in  front  of  Roderick  Hotel 
during  all  the  shooting.  Only  one  man  wounded 
along  there,  on  the  sidewalk  or  in  front  of  the 
I.  W.  W.  hall,  and  if  there  bad  been  others 
wounded  "sure  would"  have  seen  them.  Didn't 
know  if  he  was  holding  one  arm  with  the  other 
handf  didn't  pay  particular  notice,  just  saw 
that  his  arms  were  crossed  that  way  (indicat- 
ing). Couldn't  describe  the  man  any  way,  ex- 
cept he  was  large  and  had  on  an  armj*  over- 
coat. Didn't  look  at  him  close  enough  to  give 
any  other  description. 

[2]  Warren  O.  Grimm  and  Ben  dasagranda 
were  taken  in  an  automobile  at  the  same  time 
from  Second  street  to  the  hospital,  and  the 
former  did  not  wear  an  overcoat  at  the  time  of 
the  parade,  as  testified  to  by  those  who  were 
acquainted  with  Grimm.  The  testimony  of- 
fered was  properly  rejected.  The  appellants 
and  their  witnesses  testifying  that  the  hall 
was  attacked  prior  to  the  shooting,  and  that 
they  understood  and  believed  a .  raid  of  the 
hall  had  been  threatened,  the  testimony  of- 
fered was  immaterial.  The  contention  made 
in  the  brief  that  "threats,  even  if  uncom- 
municated,  may  be  proved  to  show  the  feel- 
ings of  the  deceased,  to  show  he  was  the  ag- 
gressor, and  for  the  purpose  of  enabling  the 
Jury  to  determine  whether  the  deceased  act- 
ed in  a  manner  to  create  apprehension,"  can- 
not prevail;  for  there  was  neither  proof  nor 
ofCer  of  proof  to  show  the  deceased  had  ever 
made  any  threats,  or  that  he  was  aware  any 
one  else  bad;  nor  that  the  Centralia  post 
had  made  any  tlureats. 

[S]  III.  One  T.  C.  Morgan,  who  was  in  the 
hall  at  the  time  of  the  shooting,  was  appre- 
hended tliat  evening,  and  confined  in  the  city 
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Jan.  At  the  trial  he  testified  oa  behalf  of  the 
state  concerning  conferences  and  plans  of  the 
defendants  for  some  days  and  up  until  the 
shooting  6ccnrred.  In  his  cross-examination 
it  was  developed  that  while  he  was  under  ar- 
rest he  made  for  the  state  two  statements 
that  were  reduced  to  writing  of  the  confer- 
ences and  acts  of  the  defendants,  both  of 
which  he  said  were  made  freely,  and  that 
they  were  substantially  the  same  as  his  tes- 
timony before  the  Jury.  Neither  of  the  writ- 
ten statements  was  offered  in  evidence.  Iiat- 
er  in  the  trial,  while  the  defense-  was  put- 
ting in  its  evidence,  the  defendants  offered  to 
prove  by  their  personal  testimony  the  cir- 
cumstances under  which  the  written  state- 
ments of  Morgan  liad  been  made,  to  show,  as 
they  claimed,  that  on  each  occasion  he  was 
acting  under  fear  produced  by  threats.  The 
proof  offered  was  rejected  by  the  court  Ap- 
pellants claim  that  because  of  the  force  and 
purpose  of  the  offered  testimony  to  impeach 
and  discredit  the  witness  Morgan  the  ruling 
of  the  court  was  erroneous.  The  cases  of 
State  V.  Montgomery,  66  Wash.  443,  105  Pac. 
1035,  134  Am.  St.  Rep.  1119,  21  Ann.  Oes.  331, 
and  State  v.  MUler,  78  Wash.  268,  138  Pac. 
896,  are  relied  on.  In  the  Montgomery  Case 
a  witnees  for  the  state  in-  the  course  of  her 
ezaminatlot^  in  chief  was  denounced  by  the 
prosecuting  attorney.    This  court  said: 

"The  prosecuting  attorney  thereupon  stated 
to  the  court,  in  the  presence  of  the  jury,  that 
the  witness  had  stated  the  contrary  to  him 
many,  many  tunes;  that  the  witness  had  been 
tampered  with,  and  boaght,"  etc. 

In  the  Miller  Case,  a  confederate,  Willis 
Taylor,  had  made  a  confession,  Implicating 
Miller,  that  was  not  used  at  the  trial,  but 
Taylor  was  produced  as  a  witness  by  the 
state.  The  defendant  (aware  of  the  confes- 
sion) objected  to  his  testimony,  and  demand- 
ed a  preliminary  examination  for  the  pur- 
pose of  showing  duress.  The  demand  was  de- 
nied, and  this  court  held  properly  so,  for  the 
very  clear  reason  that  the  witness  was  in 
court  and  subject  to  cross-examination. 
Manifestly  neither  of  the  cases  relied  on  is 
helpful  to  these  appellants,  but,  on  the  con- 
trary, the  result  and  reason  of  the  Miller 
Case  is  against  them.    It  was  said: 

"Taylor  was  offered  as  any  other  witness  for 
the  state,  and,  as  was  said  in  the  last  Miller 
Case.  There  is  a  clear  distinction  between  evi- 
dence of  a  confession  and  evidence  in  chief.' 
Appellant  was  entitled  to  the  same  method  of 
attacking  the  testimony  of  Taylor  as  that  al- 
lowed in  the  case  of  any  other  witness,  bnt  we 
know  of  no  rule  that  would  give  him  any  ad- 
ditional privilege  in  this  regard." 

[4,  S]  IV.  It  is  presented  as  error  that  the 
court  sustained  objections  to  questions  in  the 
cross-examination  of  the  state's  witnesses, 
Patton  and  James.  Patton  was  successively 
asked  if  be  did  not  take  part  in  kidnapping 


I^uudter,  an  I.  W.  W.,  In  Centralla  on  Jane 
13,  1918;  if  he  did  not  assist  a  nnmber  of 
self-constituted  officers  in  deporting  him,  put- 
ting him  in  a  machine;  and  if  he  did  not 
say  to  another  person  at  that  time,  "There 
goes  one  of  them,"  or,  "W'e  have  got  one  of 
than;  now  there  are  two  or  three  more  we 
will  get  later  on."  To  eadi  qnestlon  an  ob- 
jection was  snstatned.  Clearly  this  was  an 
attempt  to  indirectly  get  before  the  Jury  tlie 
circumstances  of  an  alleged  raid  on  the  I. 
W.  W.  Hall  the  year  prevlons  which  the 
court  had  already  shut  ont  several  times,  as 
improper  and  immaterial.  Because  of  an  ob- 
jection, the  witness  Janaes  was  not  permitted 
at  the  conclusion  of  his  cross-examination  to 
answer  if  he  was  prejudiced  against  the  I.  W. 
W.  Nothing  had  been  said  by  or  to  the  wit- 
ness about  the  I.  W.  W.  until  that  question 
was  put;  he  gave  no  testimony  showing  any 
acquaintance  with  either  defendant;  nothing 
to  show  that  he  understood  or  had  ever  heard 
tliat  either  of  them  was  an  I.  W.  W.;  the 
defendants  were  not  on  trial  for  being  mem- 
bers of  the  I.  W.  W.;  nor  was  he  asked  if 
he  had  any  bias  or  prejudice  against  the  de- 
fendants, <»  either  of  them — they  were  the 
parties  to  the  action,  and  not  the  L  W.  W. 
Indeed,  upon  the  request  of  defendants  the 
court  Instructed  the  Jury  that — 

"The  I.  W.  W.  is  not  on  trial,  and  that  the 
economic  and  social  theories  of  that  organiza- 
tion, whether  subscribed  to  or  not  by  the  de- 
fendants, mast  not  be  allowed  to  prejudice  yon 
as  against  the  defendants." 

The  inquiry  was  remote;  and,  while  the 
court  In  its  discretion  probably  might  have 
allowed  an  answer  to  the  question,  we  are 
satisfied  no  prejudice  resulted  from  its  rejec- 
tion. 

y.  By  instruction  No.  50  the  Jury  was  told, 
in  effect,  that  any  person  or  persons  has  or 
have  the  right  to  defend  himself  or  them- 
selves or  his  or  their  property  from  actual 
or  threatened  violence,  to  the  extent  of  arm- 
ing himself  or  themselves.  That  the  collec- 
tion of  arms  to  be  used  in  self-defense  is  ct 
itself  proper  and  lawful,  but  the  law  does  not 
authorize  the  collection  of  arms  and  the  plac- 
ing of  armed  men  at  outside  statitms  In  the 
defense  of  persons,  liabitation,  or  property 
inside,  and  that  if  any  two  or  more  of  the 
defendants  planned  to  defenijl  the  liall  or 
persons  or  property  therein  by  stationing 
armed  men  in  the  Avalon  Hotel,  the  Arnold 
Hotel,  and  on  Seminary  Hill  for  the  porpose 
of  shooting  persons  actually  or  apparently 
engaged  in  raiding  the  hall  or  i>er8ons  or 
property  therein,  the  shooting  of  such  men 
and  the  shooting  from  said  outside  points 
would  not  be  lawful  acts  of  defense  of  persons 
or  property,  but  would  t>e  unlawful,  and  tliat 
if  such  plan  was  carried  out,  and  as  a  resnlt 
Warren  O.  Grimm  was  shot  and  killed,  then 
the  killing  would  be  murder,  bat  that  the  mere 
collection  and  presence  of  arms  is  not  suffl- 
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dent  whereon  to  base  an  Inference  of  guilt 
nor  proof  of  conspiracy. 

[6]  Appellants  contend  that  by  thlslnstmo- 
tion  the  court  Invaded  the  province  of  the 
Jury,  and  converted  an  issue  of  fact,  or  mixed 
fact  and  law,  Into  an  unmixed  question  of 
law;  that  the  qnestlon  should  have  been  sub- 
mitted to  the  Jury  for  decision  on  the  basis 
of  reasonable  necessity.  The  cases  of  State 
V.  Barr,  11  Wash.  481,  30  Pac.  108O,  29  U  R. 
A.  154,  48  Am.  St  Rep.  880,  and  State  y. 
MarfaudUIe,  48  Wash.  117,  92  Pac.  939,  14 
L.  R.  A.  (N.  S.)  346, 15  Ann.  Gas.  584,  are  con- 
fidently relied  on.  Together  they  are  au- 
thority for  the  rule  it  is  contended  should  be 
applied  here.  They  are  spring  gun  cases.  In 
the  first  one  the  Instnmient  was  placed  in- 
side the  cabin  the  defendant  resided  in,  and 
In  the  other  one  Inside  the  defendant's  trunk. 
In  the  one  case  it  was  contended  by  the  de- 
fendant he  was  within  his  rights  as  a  mat- 
ter of  law,  and  In  the  other  It  was  contaided 
that  as  a  matter  of  law  the  defendant  was 
not  within  his  rights.  This  court  held  those 
were  questions  for  the  Jury.  However, 
clearly,  those  cases  are  out  of  order  here. 
In  each  the  weapon  was  within  the  habita- 
tion or  property  intended  to  be  protected. 
The  instmctlon  here  complained  of  must  be 
considered  in  connection  with  the  particular 
facts  and  surroundings  in  this  case.  The 
question  under  the  instruction  is  not  the  rea- 
sonableness of  conduct  in  defending  person 
or  property  In  the  presence  of  the  defender, 
but  whether  or  not  perstxis  stationed  at  the 
three  places  mentioned  were  so  situated  that 
they  had  the  right  to  act  at  all  In  the  claimed 
defense  of  the  persons  and  property  involved. 
That  was  a  question  of  law.  Homicide  is  ex- 
cusable, or  Jnstlflable,  or  It  Is  unlawful.  The 
first  Is  not  Involved  in  the  instruction,  but 
the  others  are.  Sectl<m  2405,  Rem.  Code, 
deals  with  Jnstlflable  homicide  by  public  of- 
ficers.   Sec.  2406,  Rem.  Code,  provides: 

'homicide  is  also  Justifiable  when  committed 
either— 

"(1)  In  the  lawful  defense  of  the  slayer,  or 
his  or  her  hnsband,  wife,  parent,  child,  brother 
or  sister,  or  of  any  other  person  in  bis  presence 
or  company,  when  there  is  reasonable  ground 
to  apprehend  a  design  on  the  part  of  the  person 
slain  to  commit  a  felony  or  to  do  some  great 
personal  injury  to  the  slayer'  or  to  any  such 
person,  and  there  is  imminent  danger  of  such 
design  being  accomplished;    or 

"(2)  In  the  actual  resistance  of  an  attempt 
to  commit  a  felony  upon  the  slayer,  in  his  pres- 
ence, or  upon  or  in  a  dwelling,  or  other  place 
of  abode.  In  which  he  is." 

It  follows  that  the  instruction  given  is  the 
law,  unless  it  must  be  held  that  persons  situ- 
ated in  the  three  places  referred  to  were  In 
the  presence  or  company  of  those  in  the  hall. 
Whether  any  one  was  in  either  of  the  three 
places  was  a  question  of  fact,  but  whether 
persons  at  those  places  were  In  the  presence 
or  company  of  those  at  the  hall,  and  hence 
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qualified  to  act  under  the  statutory  rule  with 
reference  to  Justifiable  homicide,  was  a  ques- 
tion of  law,  which  If  correctly  decided  by  the 
court  Justified  the  instractlon.  And  we  are 
satisfied  It  was  correctly  decided.  Under  the 
evidence.  If  there  were  persons  in  the  Avalon 
Hotel,  they  were  hid  away  In  a  room  to  them-  ' 
selves,  and  in  the  presence  or  company  of  no 
one  else;  the  same  as  to  persons  in  the  Ar- 
nold Hotel;  and  the  same  as  to  persons  In 
the  cnpllke  hollow  on  the  top  of  Seminary 
Hill.  Persons  at  those  places  would  be  aep- 
arated  from  the.  presence  and  company  of 
persons  .at  the' I.  W..W.  Hall,  and  their  prop- 
erty, by  streets  and  distances  of  such  ihag- 
nitude  as  to  make  it  impractical  to  use  other 
than  high-powered  rifles  to  do  effective  shoot- 
ing, Just  as  was  d<»e.  As  a  matter  of  law, 
they  would  be  no  more  In  the  presence  and 
company  of  the  persons  and  property  pre- 
tended to  be  defended  than  if  they  bad  been 
miles  away,  using  cannon  to  cover  tbe  inter- 
vening space;  and,  as  already  stated,jtbat  Is 
a  question  of  law,  for  it  amounts  only  to  an 
applied  construction  of  terms  used  In  the 
statute  defining  Justifiable  homicide. 

TI.  The  court  refused  to  give  tnstmctlonEs 
26  to  41,  Inclusive,  44,  50,  and  64,  requested 
by  the  appellants.  They  are  lengthy,  and 
need  not  be  set  out  here  nor  discussed,  other 
than  to  say  an  examination  shows  that  three 
of  them  were  given  after  being  properly  mod- 
ified, and  the  remainder,  while  probably  cor- 
rect as  abstract  statements  of  law,  were  not 
applicable  to  the  facts  in  the  case  as  it  final- 
ly went  to  the  Jury.  The  feature  of  those 
refused  that  is  still  insisted  upon  relates 
to  self-defense.  It  has  been  noticed  that 
there  was  no  testimony  to  show  any  overt 
act  on  the  part  of  the  deceased,  of  whom,  as 
stated  by  counsel  for  appellants  in  the  brief, 
"it  is  undisputed  that  he  was  killed  by  a 
88-65  rifle  baU  fired  either  by  John  Doe 
Davis  or  the  defendant  Bugene  Bamett  from 
the  Avalon  Hotel  window";  and,  having  seen 
that  as  a  matter  of  law  a  person  purposely 
stationed  at  the  Avalon  Hotel  was  not  within 
the  presence  or  company  of  property  or  per- 
sons at  the  hall,  within  the  purview  of  the 
statute  on  Justifiable  homicide,  and  it  appear- 
ing that  the  appellants  other  than  Bamett 
were  acting  in  concert  with  Davis  and  Bar- 
nett,  the  instructions  were  properly  refused. 

[7,1]  VII.  Claiming  the  appellants  were 
guilty  of  murder  in  the  first  degree  or  not 
guilty  at  all,  and  that  the  verdict  settles 
nothing,  appellants  assert: 

"The  court  erred  in  receiving  the  verdict  of 
murder  in  the  second  degree,  and  entering  judg- 
ment on  said  verdict." 

The  record  discloses  that  the  appellants  In 
writing  requested  the  court  to  instruct  the 
Jury  on  murder  in  the  second  degree,  and 
that  the  court  did  so  in  the  language  re- 
quested. Again,  if  a  homicide  ia  proven  be- 
yond a  reasonable  doubt,  the  presumption  of 
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law  Is  that  It  Is  marder  In  tbe  second  de- 
gree, and  If  defendant  would  reduce  It  to 
manslaugbter  or  Justify  it  tbe  burden  is  upon 
him  to  do  so.  State  v.  Clark,  58  Wash.  128, 
107  Pac.  1047;  State  v.  Ware,  58  Wash.  526, 
109  Pac.  359;  State  v.  Drummond,  70  Wash. 
260,  126  Pac.  541.  In  this  case  tbe  crime  of 
manslaughter  is  not  iuTOlved,  and  it  cannot 
be  held  as  a  matter  of  law  that  tbe  appel- 
lants' proof  Justified  tbe  homicide. 

[1,10]  VIII.  Finally,  It  Is  contended  the 
motion  for  a  new  trial  should  have  been 
granted  for  tbe  further  reason  that  the  Ju- 
ror Harry  Sellers  was  prejudiced.  Affidavits 
of  five  persons  were  filed  in  support  of  the 
motion,  showing  statements  in  the  presence 
of  certain  of  the  afilants  at  different  times, 
indicating  prejudice  on  tbe  part  of  tbe  Juror. 
Counter  afiidavits  of  Sellers  were  filed,  deny- 
ing making  tbe  statements,  and  a  number  of 
affidavits  by  other  persons,  showing  that  one 
of  tbe  affiants  supporting  the  motion  was 
feeble-minded  and  hard  of  hearing,  and 
that  certain  of  tbe  others  were  sympathiz- 
ers of  tbe  defendants,  one  of  whom  had 
been  active  for  tbem  in  and  about  their  prep- 
aration for  trial.  In  material  respects  the 
situation  is  substantially  similar  to  those  in 
tbe  cases  of  State  v.  Underwood,  35  Wash. 
558,  77  Pac.  863,  and  State  v.  Morettl,  66 
Wash.  637,  120  Pac.  102,  and  we  think  pre- 
sents no  better  reasons  for  a  reversal  than 
appeared  in  those  cases.  In  tbe  Oklahoma 
case  of  Smith  v.  State,  6  Okl.  Cr.  R.  282, 
114  Pac.  350,  referred  to  in  the  Morettl  Case, 
tbe  court  adopts  a  pertinent  saying  of  an  at-' 
torney  in  that  case  as  follows: 

"We  think  that  tbe  best  evidence  of  the  fact 
that  tbe  juror  never  made  such  statement  is 
that,  after  his  desire,  if  he  had  any,  was  grati- 
fied, and  be  sat  upon  the  jury,  he  returned  a 
verdict  assessing  the  lowest  punishment  for 
manslaughter  in  the  first  degree." 

So  in  this  case  the  verdict  was  the  low- 
est possible  against  the  defendants,  and  the 
Juror  Sellers,  with  others,  at  the  time  of  re- 
turning the  verdict,  made  a  written  request 
to  the  court  for  leniency  to  all  who  were  con- 
victed. While  it  may  not  be  said  tbe  com- 
parative favor  In  the  verdict  and  the  request 
for  leniency  were  of  controlling  force,  they 
were  nevertheless  facts  and  circumstances 
before  tbe  court  when  be  passed  upon  the 
question  of  fact  presented  by  the  affidavits 
on  the  motion  for  a  new  trial.    It  is  argued : 

"All  the  affidavits  are  before  this  court,  and 
this  court  can  decide  as  wdl  as  the  trial  court 
where  the  weight  of  the  evidence  lies." 

We  do  not  so  agree.  One  of  tbe  affidavits  is 
supported  by  a  stenographic  report  of  the 
voir  dire  examination  of  tbe  juror  Sellers, 
wherein  it  appears,  as  counsel  for  appellants 
says: 

"Be  was  questioned  at  great  length  by  de- 
fendants' counsel." 


The  trial  court  had  the  advantage  of  a 
close  study  of  the  Juror  during  tbat  long  and 
tedious  examination  on  bis  voir  dire.  He  bad 
the  advantage  of  observing  tbe  courtroom 
bearing  of  the  Juror  during  the  course  of  a 
trial  lasting  from  January  26  to  March  13. 
Those  were  signal  advantages  of  tbe  trial 
court  tbat  we  do  not  have  in  disposing  of  the 
question  of  fact.  The  Judgment  and  discre- 
tion of  the  trial  court  were  called  into  exer- 
cise, and  upon  a  consideration  of  the  record 
and  the  rule  in  such  cases  the  denial  of  the 
motion  for  a  new  trial  must  be  sustained. 

Affirmed. 

PARKER,  C.  J.,  and  HOLCOMB,  TOL- 
MAN,  MAIN,  FULI.,BRTON,  BRIDGES, 
MACKINTOSH,  and  MOUNT,  JJ„  concur. 
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LEOPOLD  V.  LiVERMORE  ot  OX. 
(No.  16153.) 

(Supreme    Court   of    Washington.      April   20, 
1921.) 

1.  Veaue  €=>46— Chang*  a  matter  of  right 
where  defendant  is  sued  out  of  county  of  hit 
residence,  regardless  of  convenience  of  wit- 
nesses. 

Defendants,  sued  in  a  county  other  than 
that  of  their  residence,  were  entitled  as  a  mat- 
ter of  right  to  a  change  of  venue  to  the  county 
of  their  residence  under  Rem.  Code  1915,  {! 
207,  208,  notwithstanding  plaintiff's  contention 
that  the  convenience  of  witnesses  and  tlie  ends 
of  justice  required  that  the  cause  be  tried  in 
tbe  county  in  which  it  had  been  commenced, 
such  question  being  primarily  one  for  the  court 
of  the  county  ot  defendants'  residence,  to  be 
determined  by  it,  according  to  the  rules  and 
principles  of  law  applicable  to  actions  orig- 
inally instituted  before  it. 

2.  Venue  «s»52(l)  —  Convenlenoe  of  defend- 
ant's witnesses  considered  on  plaintiff's  no- 
tion for  change. 

On  plaintiff's  motion  for  •  change  of  venue 
for  convenience  of  witnesses  under  Rem.  Code 
1915,  §  209,  subd.  3,  the  convenience  ot  plain- 
tifTs  witnesses  is  not  alone  the  controlling  con- 
sideration, but  the  convenience  of  the  defendant 
and  his  witnesses  will  likewise  be  considered. 

3.  Venue  is=952( I)— Refusal  to  change  plan* 
of  trial  from  county  of  defendants'  residence 
for  convenience  of  plaintiff's  witnesses  held 
not  abuse  of  discretion. 

Where  It  would  have  been  as  great  an  in- 
convenience to  defendants'  witnesses  to  hold  the 
trial  in  a  county  other  than  that  of  defendants' 
residence  as  it  would  have  been  a  convenience 
to  plaintiff's  witnesses  to  hold  trial  in  such 
county,  court's  refusal  to  change  the  place  of 
the  trial  under  Rem.  Code  1915,  {  209,  rabd.  3. 
held  not  an  abuse  of  discretion. 
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4.  Appeal  aad  error  <e=s> 1 060 (I)— Misconduct  of 
coansal  In  stating  fact  In  opening  held  harm- 
less, In  view  of  evidence  of  such  fact. 

In  action  for  injuries  received  in  an  auto- 
mobile accident,  action  of  defendants'  counsel 
in  stating  in  opening  statement  the  verdict  of 
the  coroner's  jury  at  inquest  over  body  of  a 
person  killed  in  the  same  accident,  held  not  re- 
versible error,  where  the  verdict  appeared  in 
the  deposition  of  a  witness,  which  was  read 
to  the  jury  without  objection. 

5.  Appeal  and  error  «=>I069(I)— Mlsooadnct  of 
party  toward  Juror  harmless,  where  such  Ju- 
ror did  not  agree  to  verdict. 

The  conduct  of  the  defendant  in  showing  a 
wiUingness  to  permit  one  of  the  jurors  to  ride 
with  him  in  his  automobile  held  not  reversible 
error,  where  on  the  poll  of  the  jury  after  the 
return  of  the  verdict  such  juror  answered  that 
it  was  not  her  verdict. 

6.  Appeal  and  error  «=>I069(I)— Parking  of 
automobile  in  Jurors'  view  after  court  had  re- 
fused to  permit  Jurors  to  examine  It  held  not 
ground  for  reversal. 

In  action  for  injuries  sustained  in  an  auto- 
mobile accident,  action  of  defendant  in  parking 
his  automobile  so  that  it  could  be  seen  by  the 
jury  while  passing  in  and  out  of  the  courtroom, 
after  the  court  had  denied  his  request  to  allow 
jurors  to  examine  it,  held  not  ground  for  re- 
versaL 

Department  1 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;  Augustus  Brawley,  Judge. 

Action  by  Walter  M.  Leopold  against  L. 
H.  Llvermore  and  wife.  Judgment  for  de- 
fendants, and  plalntUC  appeals.    Affirmed. 

Samuel  R.  Stem,  of  Spokane,  and  A.  B. 
Hilen,  of  Seattle,  for  appellant 

Thos.  Smith  and  Coleman  &  Gable,  all  of 
Mt.  Vernon,  for  respondents. 

FULLEBTON,  J.  The  appellant,  Leopold, 
Instituted  this  action  against  the  respondents 
Livermore,  in  tbe  superior  court  of  Spokane 
county,  to  recover  in  damages  for  injuries  re- 
ceived in  an  automobile  accident  occurring 
in  tbat  county.  Tbe  respondents  are,  and 
were  at  tbe  time  of  the  commencement  of  the 
action,  residents  of  Skagit  county,  and  were 
served  with  summons  while  Id  the  county  of 
tbeir  residence.  At  the  time  they  appeared 
in  the  action  the  respondents  filed  an  affidavit 
of  merits,  and  moved  the  court  to  transfer  the 
cause  to  Skagit  county,  the  place  of  their 
residence.  This  motion  tbe  trial  court  grant- 
ed. After  the  cause  had  been  docketed  in 
Skagit  county  the  appellant  moved,  under 
section  209  of  the  Code  (Rem.),  to  change  the 
place  of  trial  to  Spokane  county,  basing  tbe 
motion  on  the  third  subdivision  of  that  sec- 
tion, which  authorizes  a  court  to  diange  the 
place  of  trial  when  "the  convenience  of  wit- 
nesses or  the  ends  of  Justice  would  be  for- 
warded by  the  change."    This  motion  the  tri- 
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al  court  denied.  The  cause  was  then  tried 
on  its  merits  to  a  Jury,  and  resulted  in  a 
verdict  and  Judgment  in  favor  .of  the  re- 
spondents. 

In  this  court  the  appellant,  as  grounds  for 
reversing  the  Judgment,  contends  tbat  the 
court  erred:  First,  in  refusing  to  change  tbe 
place  of  trial  to  Spokane  county;  second.  In 
permitting  counsel  for  the  re^ondents  at  the 
trial  of  the  cause  to  refer  to  the  verdict  of 
the  coroner's  Jury,  returned  at  an  inquest 
held  in  Spokane  county  over  the  body  of 
Dr.  Scblosberg,  who  was  killed  in  the  acci- 
dent ;  and,  third,  in  refusing  to  grant  a  new 
trial  because  of  improper  conduct  on  tbe 
part  of  tbe  respondent  L.  H.  Livermore,  at 
the  time  of  the  trial. 

[1J  It  is  to  tbe  first  of  tb^se  assignments 
that  the  argument  of  coimsel  in  this  court 
is  mainly  directed.  Preliminarily,  it  may  be 
noted  tbat  when  the  respondents  applied  to 
the  court  of  Spokane  county  for  a  change  of 
venue  to  the  county  of  their  residence,  the  ap- 
pellant resisted  the  motion  on  tbe  ground 
that  the  convenience  of  witnesses  and  the 
ends  of  Justice  required  tbat  the  cause  be 
tried  in  Spokane  county.  The  court  rul- 
ed, however,  that  the  respondents  oould, 
under  the  statutes,  insist  as  a  matter  of 
right  tbat  tbe  venue  of  the  action  be  chang- 
ed to  the  county  of  their  residence,  and  that 
it  was  a  primary  question  for  the  court  of 
that  county  to  determine  where  tbe  trial 
should  be  had,  and  declined  to  consider  the 
question,  entering  an  order  changing  tbe 
venue  to  Skagit  county.  In  so  ruling  tbe 
court  followed  a  practice  subsequently  held 
by  this  court  in  State  ex  rel.  Owen  ▼.  Supe- 
rior Court,  110  Wash.  49,  187  Pac.  708,  to  be 
the  correct  practice.  The  question,  there- 
fore, whether  the  convenience  of  witnesses 
or  the  ends  of  Justice  required  the  cause  to 
be  tried  In  Spokane  county  was  a  primary 
question  for  the  court  of  Skagit  county,  in 
determining  which  it  was  privileged  to  apply 
to  its  consideration  the  rules  and  principles 
of  law  applicable  to  actions  originally  insti- 
tuted before  it. 

The  statute  relating  to  the  venue  of  dvil 
actions  is  found  at  sections  201  to  219  of  the 
Code  (Bern).  These  need  not  be  set  forth 
at  length.  After  providing  for  tbe  place  of 
commencement  and  tbe  place  of  trial  of  cer- 
tain local  actions.  It  is  provided  (section  207): 

"In  aU  other  cases  the  action  must  be  tried 
in  the  county  in  which  the  defendants,  or  some 
of  them,  reside  at  the  time  of  the  commence- 
ment of  tbe  action,  or  may  be  served  with  pro- 
cess, subject,  however,  to  the  power  of  the 
court  to  change  tbe  place  of  trial,  as  provided 
in  the  next  two  succeeeding  sections." 

The  first  of  the  sections  referred  to  pro- 
vides that  if  the  county  in  which  the  action 
is  comm^iced  is  not  the  proper  county  for 
the  trial  thereof,  the  action  may,  notwith- 
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standi  ng,  be  tried  therdn,  unless  the  defend- 
ant at  the  time  he  appears  demands,  that  the 
trial  be  had  in  the  proper  county.  The  sec- 
ond (section  209)  provides: 

"The  conrt  may,  on  motion,  in  the  following 
eases,  change  the  place  of  trial,  when  it  ap- 
pears bj  affidaTit  or  other  satisfactory  proof— 

•  •    • 

"S.  That  the  convenience  of  witnesses  or  the 
ends  of  justice  will  be  forwarded  by  the  change. 

•  •    • » 

Construing  these  sections  of  the  statute, 
we  have  heretofore  uniformly  held  that  an 
application  based  on  the  ground  of  conveni- 
ence of  witnesses  appealed  to  the  discretion 
of  the  court,  and  would  be  reviewed  by  us 
only  for  manifest  abuse.  State  ex  reL  Mill 
Co.  T.  Superior  Court,  9  Wash.  673,  88  Pac. 
156 ;  Cnlbertson  ▼.  Gilbert  Hunt  Co.,  79  Wash. 
446,  140  Pac.  648;  State  ex  rel.  Conley  v. 
Superior  Court,  106  Wash.  669,  181  Pac.  60. 
So  we  have  held  with  reference  to  the  some- 
what similar  statutes  relating  to  a  change 
of  venue  in  criminal  causes.  McAllister  v. 
Washington  Territory,  1  Wash.  T.  360;  E>d- 
wards  r.  State,  2  Wash.  291,  28  Pac.  258; 
State  y.  Stranb,  16  Wash,  ill,  47  P«c.  227; 
State  T.  Champoux,  S3  Wash.  339,  74  Pac. 
357 ;  State  v.  Welty,  65  Wash.  244,  118  Pac 
9;   State  t.  Smith,  197  Pac.  770. 

In  State  t.  Welty,  this  language  was  used: 

"It  is  apparent,  from  a  reading  of  these  sec- 
tions, that  a  granting  or  denying  of  the  change 
of  venue  is  a  matter  resting  entirely  in  the 
sound  Judicial  discretion  of  the  trial  judge. 
Such  being  the  statute,  the  ruling  of  the  trial 
court  cannot  be  reversed  upon  appeal,  unless 
the  record  contains  some  evidence  of  its  gross 
abuse,  or  It  is  shown  that  the  court's  ruling 
was  arbitrary.  •  •  •  Such  also  is  the  gen- 
eral rule  in  construing  statutes  of  like  import. 
12  Cyc.  243." 

[2,  3]  Turning  to  the  showing  made.  It  is 
not  to  be  doubted  that  the  moving  party 
showed  with  sufficient  deflnlteness  that  the 
convenience  of  his  own  witnesses  would  be 
forwarded  by  a  change  of  the  place  of  trial 
to  Spokane  county.  It  not  only  appears  that 
the  accident  giving  rise  to  the  action  occur- 
red in  that  county,  but  that  all  of  the  wit- 
nesses he  desired  to  call,  with  possibly  two 
exceptions,  resided  therein.  But  this  is  not 
alone  a  controlling  consideration.  The  con- 
venience of  the  defendant  and  his  witnesses 
must  also  be  given  copsideration.  Subject 
only  to  the  power  of  the  court  to  change  the 
place  of  trial,  he  has  the  absolute  right  to 
have  the  cause  tried  in  the  county  of  his 
residence ;  the  language  of  the  statute  being 
that  it  "must  be  tried"  therein,  subject  only 
to  this  power  to  change.  It  thus  ai^ears  that 
the  plaintUr  may  not  himself  select  the  forum 
of  trial.  He  is  the  aggressor  in  the  action. 
It  Is  he  who  seeks  affirmative  relief,  and  It 
Is  no  injustice  to  him  to  say,  as  the  statute 
does  say,  that  he  must  wage  his  action  In 


the  place  of  the  defendant's  residence,  how- 
ever more  convenient  some  othae  place  might 
be  to  him.  The  court,  therefore,  when  flie 
application  was  made  to  it  for  the  change, 
had  the  right  to  Uke  into  view  the  entire 
situation,  rather  than  alone  the  convenience 
of  the  appellant.  Of  the  actual  eyewitnesses 
to  the  transaction,  the  greater  number  tes- 
tified on  behalf  of  the  respondent,  and  of 
these  three,  aside  from  the  respondents  them- 
selree,  were  actual  residents  of  Skagit  coun- 
ty. In  addition  to  these  three,  others  were 
called  who  were  residents  of  Skagit  coimty. 
Clearly,  we  think,  the  court  could  Justly  iuM 
that  It  would  have  been  as  great  an  incon- 
venience to  the  respondents  to  hold  the  trial 
in  Spolcane  county  as  it  was  to  the  appellants 
to  bold  it  in  Skagit  county.  At  any  rate, 
when  it  is  remembered  that  it  was  the  right 
of  the  respondents  (no  other  cause  inter- 
vening) to  have  the  trial  held  in  the  county 
of  the  residence,  this  court  cannot  well  say 
that  the  trial  court  abused  its  discretion  in 
refusing  to  direct  a  change. 

After  the  application  for  the  change  bad 
been  denied  4>y  the  trial  court,  and  prior  to 
the  t.-ial  of  the  merits  qf  the  action,  the  ap- 
pellants sought  by  mandamus  in  this  court  to 
compel  the  court  to  grant  a  change.  In  liis 
brief  the  appellant  says  that  every  statement 
made  on  the  hearing  of  that  application  "has 
been  proved  and  fortified  by  what  lias  taken 
place  since  said  application  was  made."  If 
this  be  an  appeal  to  the  trial  record,  and  it 
be  meant  that  the  appellant  did  not  liave  a 
fair  and  impartial  trial  on  the  merits,  or 
that  all  of  the  material  witnesses  to  the 
transaction  were  not  brought  l>efore  the  Jury, 
we  cannot  agree  therewith.  Quite  the  con- 
trary, we  are  convinced  that  the  appelant 
did  have  a  fair  and  impartial  trial  Iiefore  an 
impartial  Jury,  and  that  the  evidence  of  no 
witness  who  could  have  materially  aided  1dm 
was  witliheld  from  the  Jury  because  of  the 
place  of  trial.  Indeed,  we  are  convinced  that 
the  appellant  did  not  fail  at  the  trial  be-  ° 
cause  he  was  unable  to  produce  his  eyldence^ 
but  failed  because  the  decided  welt^t  of  the 
evidence  was  against  blm. 

[4]  The  other  assignments  of  error  merit 
no  extended  consideration.  Oonceming  the 
first  of  these,  counsel  in  making  hia  opening 
statement  to  the  Jury  stated  tliat  he  would 
offer  in  evidence  the  verdict  of  the  coroner's 
Jury  which  inquired  into  the  cause  of  the 
death  of  Dr.  Sctilosberg.  Objection  was  made 
to  this  on  the  ground  that  the  verdict  wu 
inadmissible  as  evidence,  and  during  the 
course  of  the  colloquy  over  its  admissibility, 
counsel  stated  what  the  verdict  of  the  Jnry 
was.  But  since  the  same  fact  appeared  lo 
the  deposition  of  a  witness,  wlilch  was  read 
to  the  Jury  without  objection,  it  is  dlfflcolt 
to  see  wherein  there  was  such  misconduct  on 
the  part  of  counsel  as  to  require  a  retrial  of 
the  action. 
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[I]  The  flaal  contention  Is  that  there  vma 
misconduct  on  the  part  of  the  defendant  L. 
H.  Llvermore.  The  specific  charges  are  that 
he  attempted  to  Influence  a  Juror  by  Inviting 
her  to  ride  to  her  house  In  his  car,  and  that 
he  disobeyed  the  ruling  of  the  court  with  re- 
spect to  the  Inspection  of  the  car.  The  first 
of  the  charges  has  this  foundation:  At  the 
adjoumment  of  the  court  on  a  certain  day  of 
the  trial,  some  one  approached  the  respond- 
ent, and  inquired  If  he  had  room  in  his  car 
for  a  lady.  Be  answered,  "Yes,"  when  Mrs. 
Bayburn,  one  of  the  jurors,  approached  him, 
and  inquired  which  way  he  was  going.  He 
told  her,  when  she  answered  that  she  would 
not  he  aided  by  a  ride  In  that  direction,  and 
passed  on.  This  may  show  a  willingness  on 
the  respondent's  part  to  pennit  the  Juror  to 
ride  with  him,  but  that  no  actual  wrong  was 
committed  is  apparoit.  Connsel  say  that  his 
conduct  was  Intended  to  "curry  favor  with 
the  Juror,"  but  If  this  were  the  purpose  it 
clearly  availed  the  respondent  nothing.  On 
the  poll  of  the  Jury,  after  the  return  of  the 
verdict,  this  Juror  answered  that  it  was  not 
her  verdict. 

[6]  The  second  of  the  charges  is  that  the 
resiwndent  brought  the  automobile,  which 
he  was  driving  at  the  time  of  the  collision 
in  Spokane  county,  to  the  scene  of  the  trial, 
and  parked  It  in  such  a  position  that  it  could 
be  seen  by  the  Jury  whUe  passing  in  and  out 
of  the  courtroom,  after  the  court  had  denied 
the  request  of  his  counsel  to  allow  the  Jurors 
to  examine  It,  and  that  at  two  dUTerent  times 
he  was  seen  lounging  about  it  in  such  a  man- 
ner as  to  Indicate  to  the  passers-by  that  It 
was  his  autamohlle.  Counter  affidavits  were 
filed,  explaining  the  transaction,  showing 
that  there  was  no  actual  misconduct,  much 
less  intentional  actual  misconduct  As  the 
trial  Judge  decided  that  no  cause  was  shown 
warranting  a  new  trial,  we  are  constrained 
to  agree  with  that  conclusion. 


PARKER,    C    J.,    and 
BRIDGES,  JJ.,  concur. 
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mIrONSKI  v.  SNOHOMISH  COUNTY. 
(No.  16221.) 

(Supreme  Oonrt  of  Washington.    May  14, 
1921.) 

Jury  €=>89— Taxpayers  of  county  not  disquali- 
fied in  action  against  county. 
Taxpayers  of  a  county  are  not  disquali- 
fied to  sit  as  Jurors  In  an  action  for  damages 
against  the  county,  on  the  theory  that  they 
have  an  interest  in  the  result  of  the  action. 

Departmoit  1. 

Appeal  from   Superior  Court,  Snohomish 
County;   SaliOi  O.  Bell,  Judga 


Action  by  J.  G.  Mlronski  against  Sn<dio> 
mish  County.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Ellas  A.  Wright  and  Sam  A.  Wright,  botb 
of  Seattle,  for  appellant. 

ThoB.  A,  Stiger,  of  Blverett,  tor  respond- 
ent. 

FUIiLBRTON,  J.  The  appellant,  Mlron- 
ski, brought  this  action  in  the  superior  court 
of  Snohomish  county,  to  recover  for  personal 
injuries.  At  the  time  of  his  Injury  the  ap- 
pellant was  riding  in  an  automobile  driven 
by  another  over  a  public  highway  in  the  re- 
spondent county.  While  crossing  a  bridge 
forming  a  part  of  the  highway,  the  driver 
for  some  cause  lost  control  of  the  autCHno- 
bile,  and  it  was  precipitated  over  the  side 
of  the  bridge,  through  the  railing  of  the 
bridge  Into  a  water  course  below.  The  ap- 
pellant alleged  in  his  complaint  that  the  ac- 
cident was  due  to  the  defective  condition  of 
the  bridge.  After  issue  Joined  a  trial  was 
had  before  a  Jury,  which  resulted  In  a  ver- 
dict and  Judgment  In  favor  of  the  county. 

Tke  appellant,  while  assigning  a  number 
of  errors,  rested  his  case  In  this  court  on 
the  assignments  that  the  court  erred  in  re- 
fusing to  grant  his  motion  for  a  change  of 
venue  to  another  county,  and  erred  In  the 
overruling  his  challenge  to  the  Jury  impan- 
^ed  to  try  the  cause.  The  motion  and  chal- 
lenge were  based  on  the  ground  that  the  Jury 
were  taxpayers  of  the  county,  and  were  thus 
disqualified  to  sit  as  Jurors  because  having 
an  Interest  In  the  result  of  the  action.  The 
question  we  think  does  not  require  extended 
discussion.  Prior  to  the  passage  of  the  ^- 
Istlng  statute  requiring  a  Juror  to  be  a  tax- 
payer of  the  state  (Rem.  Code,  g  94 — 1)  this 
court,  in  the  somewhat  early  case  of  Rath- 
bun  V.  Thurston  County,  8  Wash.  238,  35 
Pac.  1102,  held  that  a  taxpayer,  called  ea  a 
Juror  In  an  action  to  recover  against  a  coun- 
ty In  which  he  was  a  taxpayer,  was  not  sub- 
ject to  a  challenge  on  the  ground  that  he 
had  an  Interest  In  the  result  of  the  action. 
In  the  later  case  of  State  v.  Krug,  12  Wash. 
288,  41  Pac.  126,  it  was  held  that  the  fact 
that  a  Juror  was  a  taxpayer  of  the  county 
was  not  ground  for  challenge  on  the  trial  of 
a  public -officer  charged  with  the  embezzle- 
ment of  the  funds  of  the  county.  Since  the 
passage  of  the  act  dted  we  have  held  that 
the  requirement  therein  contained,  namely, 
that  a  Juror  shall  be  a  taxpayer  of  the  state, 
violated  no  constitutional  provision.  State 
V.  McDowell,  61  Wash.  398,  112  Pac.  521,  82 
L.  R.  A.  (N.  S.)  414,  Ann.  Cas.  1912C,  782. 
The  rule  Is  rested  on  the  principle  that  the 
Interest  of  the  taxpayers  In  the  result  of  the 
action  is  so  remote,  indirect,  and  slight  that 
It  may  fairly  be  supposed  to  be  incapable  of 
affecting  his  Judgment    While  the  role  thaa 
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announced,  as  the  appellant  argues,  may  be 
opposed  to  the  weight  of  authority,  It  is  not 
without  support  In  other  Jurisdictions.  Ken- 
tucky Wagon  Mfg.  Co.  v.  Louisville,  97  Ky. 
648,  31  S.  W.  130;  Omaha,  City  of,  v.  01m- 
Btead,  6  Neb.  446;  Jackson  v.  Pool,  91  Tenn. 
448,  19  S.  ^.  324;  McClnre  ▼.  Red  Wing,  28 
Minn.  186,  9  N.  W.  767;  Smith  v.  Germn-' 
Ins.  Co.,  107  Mich.  270,  65  N.  W.  236,  u^ 
li.  B.  A.  368.  In  the  last-cited  case  this 
language  is  used: 

"Section  7555,  2  How.  Stat,  provides  that  the 
list  of  jurymen  shall  be  taken  from  the  assess- 
ment roll,  and  each  regular  juror  was  presum- 
ably a  taxpayer  of  that  county;  but  section 
466,  1  How.  Stat.,  provides:  'On  the  trial  of 
every  action  in  which  a  county  shall  be  inter- 
ested, the  electors  and  inhabitants  of  such 
county  shall  be  competent  witnesses  and  ju- 
rors.' 

"The  contention  is  that  this  act  is  uncon- 
stitutional, as  it  seeks  to  deprive  a  party  of 
the  right  to  a  trial  by  an  impartial  jury.  We 
think  there  is  no  force  in  this  contention.  It  is 
competent  for  the  Legislature  to  provide,  that, 
where  the  interest  of  a  person  is  merely  that 
of  a  taxpayer  of  a  municipal  corporation,  it 
shall  constitute  no  disqualification  of  him  as  a 
juror,  judge,  or  commissioner  in  a  case  where 
the  corporation  is  a  party.  As  was  said  in 
City  of  Minneapolis  v.  Wilkin,  30  Minn.  142: 
'This  does  not  infringe  upon  the  constitutional 
right  of  a  party  to  an  impartial  tribunal  to 
hear  his  cause.  Public  policy  and  the  neces- 
sities of  the  case  require  that  this  should  be 
so.  The  ground  upon  which  such  ruling  is  usu- 
ally placed  is  that  such  an  interest  is  so  re- 
mote, indirect,  and  slight  that  it  may  be  fairly 
supposed  to  be  incapable  of  affecting  the  judg- 
ment or  influencing  the  conduct.' " 

Our  conclusion  therefore  is  that  the  trial 
court  did  not  err  In  the  rulings  of  which 
complaint  Is  made,  and  the  Judgment  will 
stand  affirmed. 

PARKBB,  C.  J.,  and  BRIDOBS,  MAC- 
KINTOSH, and  HOLOOMB,  JJ.,  concur. 


(U6  Wasb.  648) 

STATE  ex  rel.  WETTRICX  v.  CITY  OF 
SEATTLE  et  al.    (No.  16309.) 

(Supreme  C!ourt  of  Washington.    May  8, 
1921.) 

1.  Municipal  corporatioaa  «=>2l8t6)— City 
coandl  may  abolish  position  In  olasslfled  civil 
service. 

It  is  within  the  power  of  the  city  council 
to  abolish  a  position  in  the  classified  civil 
service,  and  thus  separate  an  incumbent  from 
the  service  and  discontinue  his  salary. 

2.  Mnnloipal  corporations  «=>2I8(6)— Where 
ordinance  merely  changed  name  of  position, 
lacBmbent  under  dvll  service  was  entitled  to 
restoration  to  office. 

While  a  city  council  may  abolish  the  office 
«t  chief  engineer  in  the  office  of  superintend- 


ent of  public  utilities,  a  dvll  service  position, 
and  create  a  new  one  with  new  duties,  yet, 
where  the  evidence  sustains  the  court's  &iding 
that  the  work  and  duties  performed  by  the 
relator  as  chief  engineer,  which  office  was  abol- 
ished, were  identical  with  those  of  the  railway 
maintenance  engineer,  which  office  was  creat- 
ed by  the  same  ordinance,  the  .elator  has  the 
right  to  prevail  in  his  proceeding  to  be  restored 
to  office,  because  the  ordinance  merely  changed 
the  name  of  the  position. 

3.  Mandamus  9=377(4)— Proper  remedy  for 
restoration  to  office  assumed  by  usurper. 
Where  a  dvll  engineer  for  the  city  was  un- 
der the  dvil  service,  and  was  not  suspended 
or  discharged,  his  remedy  was  not  against  the 
civil  service  commission  to  compel  restoration, 
but  by  direct  action  to  be  restored  to  office 
from  which  he  was  being  deprived  by  an  usurp- 
er after  the  council's  action  in  changing  the 
name  of  the  office,  and  mandamus  was  the 
proper  remedy. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;   Calvin  S.  HaU,  Judge. 

Application  by  the  State  of  Washington, 
on  the  relation  of  J.  J.  Wettrldc,  for  a  writ 
of  mandamus  against  the  City  of  Seattle 
and  others  to  secure  restoration  of  relator 
to  office.  Judgment  for  the  relator,  and  the 
City,  the  Superintendent  of  Public  UtUlUee 
tind  Superintendent  of  Railways  of  the  Oty 
appeal.    Judgment  affirmed. 

Preston,  Thorgrimson  &  Turner,  of  Seat- 
tle, for  appellants. 

Walter  F.  Meier,  Qeo.  A.  Meagher,  and 
Charles  T.  Douworth,  all  of  Seattle,  for  re- 
spondent. 

MAIN,  J.  This  Is  an  action  in  mandamus 
brought  by  the  relator  seeking  to  be  re- 
stored to  a  dvil  service  position  which  he 
had  held  in  the  dty  of  Seattle,  and  for  the 
recovery  of  the  salary  attached  thereto  dur- 
ing the  time  that  he  had  been  separated 
from  the  service.  The  position  was  former- 
ly known  as  that  of  chief  engineer  in  the 
office  of  superintendent  of  public  utilities  of 
the  dty,  but  the  name  was  subsequently 
changed  to  that  of  superintendent  of  maln- 
t«iance,  and  since  the  beginning  of  the  ac- 
tion the  title  was  again  changed  to  that  of 
railway  maintenance  engineer.  The  duties 
of  the  position  covered  the  matter  of  super- 
intending the  construction  work  and  the 
maintenance  upon  the  street  railway  lines 
owned  and  operated  by  the  dty.  The  cause 
was  tried  to  the  court,  and  resulted  in  find- 
ings of  fact,  condusions  of  law,  and  a  Judg- 
ment sustaining  the  relator's  right  to  be  re- 
stored to  the  position,  and  also  his  right  to 
the  salary  during  the  time  that  he  had  been 
separated  from  the  service.  From  this  Judg- 
ment the  respond^it  in  the  court  below,  the 


4ts>For  other  ca«M  lee  same  topic  >nd  KXT-NUliBBR  Is  aU  Koy-Numbsred  DlseaU  asd  IndaXM 


Digitized  by 


Google 


Wash.) 


STATE  T.  CITY  OF  S£A.TTI<B 

(1ST  P.) 


783 


city  of  Seattle,  the  snpertntendent  of  public 
atUltles,  and  the  superintendent  of  railways 
of  the  city,  have  appealed.  The  facts  found 
by  the  trial  court,  and  which  are  sustained 
by  the  evidence,  are  substantially  as  follows: 
On  April  1,  1912,  the  relator  was  duly  ap- 
pointed chief  engineer  in  the  department  of 
public  utilities  in  the  dassifled  civil  service 
of  the  dty  of  Seattle  and  continued  to  bold 
that  position  untU  March  22,  1920.  On  a 
later  date  an  ordinance  was  passed  by  the 
dty  coundl  which  abolished  certain  posi- 
tions in  the  public  utilities  department,  and 
which  named  a  position  therein  of  superin- 
tendent of  maintenance.  The  work  of  the 
position  of  superintendent  of  maintenance  has 
since  the  22d  day  of  March,  1920,  been  car- 
ried on  and  the  position  filled  by  the  tem- 
porary appointment  thereto  of  a  person  who 
has  at  no  time  passed  the  dvil  service  ex- 
amination for  the  position.  The  work  done 
by  the  railway  maintenance  engineer  is 
practically  all  comprised  and  Induded  with- 
in the  work  formerly  done  by  the  relator  as 
dilef  engineer.  On  the  theory  that  the  or- 
dinance above  referred  to  had  abolished  the 
position  of  chief  engineer,  and  that  the  po- 
sition of  superintendent  of  maintenance 
was  a  different  position,  the  dty,  through 
Its  officers  in  the  public  utilities  department, 
refused  to  allow  the  relator  to  occupy  the 
position  and  to  perform  the  duties  thereof. 
The  qualifications  of  the  relator  are  conced- 
ed.   Tlie  court  spedflcally  found? 

"That  the  work  and  daties  to  be  performed 
under  said  position  of  soperintendent  of  main- 
tenance (now  railway  maintenance  engineer) 
are  identical  with  those  heretofore  discharged 
by  the  relator  as  chief  engineer,  and  the  name 
of  the  position  only  has  been  changed  so  as 
to  make  the  title  thereof  correspond  more  ac- 
curately with  the  duties  performed." 

The  relator  was,  prior  to  the  purported 
creation  of  the  position  of  superintendent  of 
maintenance,  an  employee  of  the  dty,  having 
a  dvil  service  rating  and  classification  mak- 
ing him  eligible  to  appointment  to,  and  the 
discharge  of  the  duties  of,  such  a  position. 
Prior  to  the  bringing  of  this  action  the  re- 
lator applied  to  the  dvil  service  commission 
for  a  hearing  upon  the  question  of  bis  re- 
moval, and  a  hearing  was  denied  him. 
Thereafter  he  brought  this  action  as  above 
indicated,  seeking  to  be  restored  to  the  posi- 
tion and  for  the  recovery  of  the  salary  dur- 
ing the  time  that  he  had  been  separated 
therefrom. 

[1]  It  Is  well  settled  that  it  Is  within  the 
power  of  the  dty  coundl  to  abolish  a  posi- 
tion in  the  dassifled  dvil  service,  and  thus 
separate  an.  incumbent  from  the  service  and 


discontinue  the  salary  thereof.  State  ex  reL 
Voris  V.  Seattle,  74  Wash.  199,  133  Paa  11, 
4  A.  li  R.  198 ;  State  ex  rel.  Burris  v.  Seat- 
tle, 82  Wash.  465,  144  Pac.  695;  State  ex 
rel.  La  Grave  v.  Seattle,  100  Wash.  629,  187 
Paa  339. 

[2]  Under  the  rule  stated,  If  the  dty  coun- 
dl abolished  the  office  of  chief  engineer  and 
created  a  new  one  with  new  duties,  the  re- 
lator cannot  complain.  On  the  other  hand, 
if  what  was  done  in  efTect  was  the  change 
of  name  in  the  office  only,  and  the  duties 
of  the  office  of  chief  engineer  were  substan- 
tially the  same  as  those  of  superintendent 
of  maintenance,  the  relator's  position  is  well 
taken. 

The  trial  court  sx>eclflcally  found,  and  the 
evidence  sustains  the  finding,  that  the  work 
and  duties  to  be  performed  under  the  two 
positions  were  identical,  and  that  the  name 
of  the  position  only  had  been  changed.  Tbe 
relator  therefore  has  a  right  to  prevail  tm- 
der  the  holdings  in  Foster  v.  Hindley,  72 
Wash.  657,  131  Pac.  197,  and  State  ex  rel. 
Gilmur  T.  Seattle,  83  Wash.  91,  141  Pac.  61. 
It  is  argued,  however,  that  mandamus  is  not 
the  proper  remedy.  In  State  ex  reL  Roe  v. 
Seattle,  88  Wash.  589,  153  Paa  336,  It  was 
held  that— 

'An  employee  discharged  in  violation  of  the 
civil  service  laws  is  entitled  to  be  restored  to 
bis  former  position  by  mandamus." 

It  la  also  argued  that,  since  the  dty  has 
paid  the  salary  to  the  one  performing  the 
duties  of  the  office,  a  recovery  therefor  can- 
not be  had  in  this  proceeding.  The  right  to 
recovery  is  sustained  by  the  cases  of  Foster 
V.  Hindley  and  State  ex  rel.  Roe  v.  Seattle, 
supra. 

[3]  It  is  also  suggested  that  the  relator's 
remedy  was  to  bring  an  action  against  the 
service  commission  and  compel  his  restora- 
tion Instead  of  a  direct  acti<Mi  to  be  restored 
to  the  office.  The  relator,  not  having  been 
suspended  or  discharged  for  cause,  but  bas- 
ing his  action  upon  the  usurpation  of  au- 
thority, had  a  right  to  proceed  as  In  the 
present  action.  This  is  also  determined  In 
the  Roe  Case,  supra.  The  case  of  State  ex 
rel.  Wolcott  v.  Boylngton,  110  Wash.  622, 
188  Pac.  777,  was  a  case  where  a  dvil  serv- 
ice employee  had  been  discharged  for  cause. 

Under  the  facts  shown  by  the  record  and 
the  prior  holdings  of  this  court,  the  relator 
was  entitled  to  be  restored  to  the  poBitl(»i 
and  to  recover  the  salary  thereof. 

The  Judgment  will  be  affirmed. 

PARKER,  O.  J.,  and  MITOHELIi,  TOI,. 
MAN,  and  MOUNT,  JJ.,  concur. 
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In  re  EXTENSION  OP  STREETS  AND  8EW> 

ERS   BY  CITY   OF  SEATTLE. 

(No.  15908.) 

(Supreme  Court  of  Wasbington.    May  S,  1921.) 

1.  Eminent  domain  «=9lOI (I)— Damage*  from 
reasonable  grade  of  street  Is  an  element  of 
oompensatlon. 

Under  Const,  art.  1,  |  16,  proTiding  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use  without  jnst  compensation,  where 
land  is  taken  for  a  street,  the  damage  accruing 
to  land'  not  taken  from  the  reasonable  grade 
of  the  street  is  an  element  of  compensation, 
and  when  the  ordinance  does  not  fix  the  grade, 
evidence  is  admissible  to  show  what  would  be  a 
reasonable  grade  and  should  be  considered  by 
the  jury. 

2.  Eminent  domain  «s>l66—Mnnlolpal  oorpora- 
tlons  ^s>454^Effllnent  domain  proceedlog  and 
assessment  prooeeding  an  separate  and  dis- 
tinct. 

While  an  ordinance  providing  for  the  open- 
ing of  a  street  may  cover  the  condemnation 
proceeding  and  also  the  matter  of  the  assess- 
ment, the  two  proceedings  are,  in  effect,  sepa- 
rate and  distinct,  though  conducted  in  the  same 
cause  under  the  same  title. 

3.  Eminent  domain  €=371— Constitutional  right 
to  compensation  cannot  be  limited  or  modified 
by  statute. 

The  right  of  a  property  owner  to  just  com- 
pensation for  property  taken  or  damaged  for 
public  use  under  Const,  art.  1,  f  16,  cannot  be 
limited  or  modified  by  any  statutory  enactment. 

En  Banc. 

Appeal  from  Superior  Coort,  King  County; 
Walter  M.  French,  Judge. 

In  tbe  matter  of  the  petition  of  the  City  of 
Seattle  to  condemn,  appropriate,  take,  and 
damage  land  and  other  property,  property 
rights,  and  privileges  tor  public  streets,  high- 
way, sewer,  and  drainage  purposes  over  and 
across  government  lot  3,  section  35,  township 
24  north,  range  4  east,  W.  M.,  and  shore  lands 
adjoining,  extending  from  Kanler  avenue  to 
tbe  line  of  naylgabllity  In  Lake  Washington, 
as  provided  for  and  spectfled  in  Ordinance 
No.  39385.  From  tbe  Judgment,  the  City  ap- 
peals.   Affirmed. 

Walter  F.  Meier,  Evrtng  D.  Colvln,  and 
Hugh  B.  FuUerton,  all  of  Seattle,  for  appel- 
lant. 

Edgar  J.  Wright,  Van  Dyke  &  Thomas,  and 
Preston,  Thorgrimson  &  Turner,  aU  of  Seat- 
tle, for  respondents. 

MAIN,  J.  This  action  was  instituted  by 
tbe  city  of  Seattle  pursuant  to  a  certain  or- 
dinance to  condemn  private  property  for 
street,  highway,  sewer,  and  drainage  purpos- 
es. The  ordinance  providing  for  the  improve- 
ment did  not  fix  or  establish  tbe  grndR  of 
the  proposed  street.    Upon  tbe  trial  evidence 


was  received  over  objection  as  to  what  the 
reasonable  grade  of  the  proposed  street 
would  be  when  improved.  In  submitting;  tlie 
case  to  tbe  Jury  tbe  trial  court  Instructed 
that  In  determining  damages  to  tbe  property 
not  taken  that  tbe  Jury  might  take  Into  con- 
sideration what  would  be  the  reasonable 
grade  of  the  proposed  street  and  the  result- 
ant effect  upon  the  adjacent  property.  The 
Jury  returned  a  verdict  finding  separately 
the  value  of  tbe  strip  taken  and  the  dam- 
ages to  tbe  remainder.  Under  tbe  evidence 
received  and  tbe  instructions  there  would  be 
Included  In  the  amount  of  damages  to  the 
remainder  such  damages  as  would  be  caused 
by  bringing  tbe  proposed  street  to  a  reason- 
able grade.  From  tbe  Judgment  entered  up- 
on the  verdict  the  city  appeals. 

[1]  The  respondents  are  the  owners  of  tbe 
land  affected  by  tbe  Improvement.  It  Is 
argued  by  them  that  under  the  particular 
facts  of  this  case  it  Is  nuiterlal  to  show  what 
would  constitute  a  reasonable  grade  for  th& 
street  In  question.  We  think,  however,  tbat 
the  question  is  broader  than  this,  and  tbe 
evidence  is  admissible  under  the  general  rule, 
and  therefore  admissible  In  all  cases,  or  it 
is  not  admissible  at  all.  Eyoi  thou^  what 
would  be  a  reasonable  grade  might  be  more 
easily  established  by  the  proof  in  one  case 
than  In  another,  tbe  rule  would  be  tbe  same 
as  to  the  admissibility  or  the  Inadmissibillt}' 
of  -the  evidence.  A  better  statement  of  the 
question,  It  'seems  to  us,  is,  upon  the  trial  In 
tbe  condemnation  action  for  tbe  purpose  of 
acquiring  property  for  street  purposes,  where 
the  ordinance  providing  for  the  Improvement 
does  not  establish  the  grade.  Is  it  competent 
to  show  by  evidence  what  would  be  a  rea- 
sonable grade  of  tbe  proposed  street?  If  tbe 
evidence  be  competent,  of  course.  It  would 
not  be  error  for  tbe  trial  court,  In  submitting 
tbe  cause  to  the  Jury,  to  state  In  the  Instruc- 
tions that  such  evidence  might  be  taken  Into 
consideration  in  determining  damages  to  tbe 
remainder.  The  appellant  strenuously  argues 
that  tbe  testimony  was  incompetent,  and  ttiat 
the  instruction  of  the  court  was  likewise  e^ 
ror.  In  support  of  this  proposition  reliance 
is  chiefly  placed  uiwn  two  cases  from  this 
court.  In  Seattle  t.  McElwaln,  76  Wash.  375, 
134  Pac.  1089,  the  dty  of  Seattle  sought  to 
condemn  for  street  purposes  a  strip  of  land 
which  bad  already  been  brought  to  grade 
and  Improved  as  a  street,  though  title  bad 
not  been  acquired  by  tbe  city.  Upon  tbe 
trial  in  that  case  the  property  owner  (rffered 
to  prove  damages  flowing  to  him  from  the 
establishing  and  making  of  the  original 
street  grade.  The  evidence  was  rejected  by 
the  trial  court,  and  upon  appeal  this  court 
sustained  the  ruling.    It  was  there  said: 

"It  is  contended  by  counsel  for  appellant  that 
the  trial  court  erred  in  its  rulings  and  instruc- 
tions which  withheld  from  consideratioa  by  the 
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jniy  the  fact  of  th^  prerioas  frading  of  Fif- 
teeoth  avenae,  induding  the  35-foot  strip  taken, 
and  the  gnestion  of  the  claimed  damage  result- 
ing from  the  eatablighment  of  that  grade,  and 
'  in  submitting  the  cause  to  the  jury  as  if  the 
land  were  in  its  original  natural  condition.  A 
earefnl  reading  of  the  offers  of  proof  made  in 
appellant's  behalf  to  show  damage  from  this 
source  convinces  ns  that  they  amounted  to 
nothing  more  than  offers  to  prove  damages  flow- 
ing from  the  establishing  and  making  of  an  orig- 
inal street  grade,  and  were  therefore  simply 
offers  to  prove  consequential  damages.  It  is 
plain  that  the  grading  of  Fifteenth  avenue  by 
the  dty  was  the  original  grading  of  that  ave- 
nue. It  has  become  the  settled  law  of  this 
state,  in  harmony  with  the  rale  prevailing  in 
most  of  the  other  states,  that  snch  damage  Is 
only  consequential,  and  that  the  dty  is  not  lia- 
ble therefor." 

In  Seattle  v.  Dexter  Horton  Trust  &  Sav- 
ings Bank,  90  Wash.  661,  156  Pac  844,  the 
same  question  was  presented.  Upon  the  trial 
In  the  condemnation  action  the  conrt  refused 
to  receive  evidence  relating  to  the  reasonable 
grade  of  the  proposed  street  This  holding 
was  sustained,  and  it  is  directly  and  un- 
equivocally there  held  that  eaA  evidence 
was  irrelevant  to  any  Issne  presented  in  the 
case.  Unless  those  two  cases  are  to  be  over- 
ruled, the  appellant's  contention  must  be  sus- 
tained and  the  Judgment  reversed.  Upon  the 
facts  they  cannot  be  distinguished  from  the 
case  now  before  us.  The  reliance  of  the 
respondents,  so  far  as  the  decisions  of  this 
court  are  concerned,  is  also  placed  prindpally 
upon  two  cases.  In  Re  Third,  Fourth,  and 
Fifth  Avennes,  49  Wash.  109,  94  Pac.  1075, 
95  Pac.  862.  It  was  held  that  when  the  prop- 
erty is  being  assessed  by  the  eminent  domain 
commission  for  the  Improvement  the  property 
holder  is  entitled  "to  have  his  damages  and 
benefits  estimated  on  the  assumption*  that 
the  improvement  will  be  made.  •  •  •  • " 
In  Re  South  Shilshole  Place.  61  Wash.  252, 
112  Pac.  228,  upon  apx>eal  by  property  owners 
from  the  assessment  rule  prepared  by  the' 
eminent  domain  commission  the  property 
owners  sought  to  Inquire  whether  the  com- 
missioners had  considered  the  physical  fea- 
tures of  their  land  and  whether  a  reasonable 
grade  had  been  considered  by  them  in  assess- 
ing benefits.  The  right  to  make  this  inquiry 
was  denied  by  the  trial  court,  and  on  appeal 
It  was  held  that  the  property  owners  in  that 
proceeding  "had  a  right  to  Inquire  as  to 
this  matter,  and  the  order  confirming  the 
assessment  without  permitting  it  was  error." 
In  these  two  cases  the  question  arose,  not  in 
the  condemnation  proceeding  where  It  is 
sought  to  take  the  property  and  determine 
the  value  of  that  taken  and  also  damages 
to  the  remainder,  but  upon  a  hearing  before 
the  court  after  objections  had  been  made 
to  the  flssesBment  roll  prepared  by  the  emi- 
nent domain  commission. 

[2]  WhiUe  an  ordinance  providing  for  the 
improvement  may  cover  the  condemnation 
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proceeding  and  also  the  matter  of  the  as- 
sessment, the  two  proceedings  are.  In  effect, 
separate  and  distinct,  even  though  they  are 
conducted  in  the  same  cause  under  the  same 
title.  The  purpose  of  the  one  is  not  the  same 
as  the  purpose  of  the  other.  The  parties  in 
the  two  proceedings  are  not  necessarily  the 
same  persons.  Spokane  v.  Pittsburgh  lAnd 
&  Improvement  Co.,  73  Wash.  693,  132  Pac. 
633.  The  eminent  d<nnaln  commission  in  pre- 
paring the  assessment  roll  is  required  to 
determine  the  benefits  that  may  accrue  to 
the  several  tracts  or  parcels  of  land  affected 
by  the  improvement  This  commission  has 
nothing  to  do  with  the  value  of  the  property 
taken  or  damages  to  the  remainder.  Where 
property  has  been  dedicated  or  granted  for 
street  purposes,  under  the  decisions  in  this 
state  the  adjacent  property  owner  is  not  en- 
titled to  any  damage  to  his  property  caused 
by  bringing  the  street  to  an  original  grade. 
This  rule  is  grounded  upon  the  principle  that 
in  dedicating  a  street  or  granting  land  there- 
for the  dedicator  or  the  grantors,  as  the 
case  may  be,  impliedly  grants  the  right  to 
grade  it  and  thereby  make  it  a  usable  thor- 
oughfare. Fletcher  v.  Seattle,  43  Wash.  627, 
86  Paa  1046,  88  Pac.  843 ;  Bttor  v.  Tacoma, 
57  Wash.  50,  106  Pac.  478,  107  Paa  1061; 
Wood  V.  Tacoma,  66  Wash.  268,  119  Pac.  859; 
Rettlre  v.  North  Takima,  76  Wash.  143,  134 
Pac.  699;  Schuss  v.  Chehalis,  82  Wash.  595, 
144  Pac.  901.  The  question  arises  as  to 
whether  the  same  rule  should  be  applied 
where  property  is  taken  by  condemnation  for 
street  or  highway  purposes  as  is  applied 
where  there  has  been  a  dedication  or  grant. 
The  taking  by  condemnation  is  involuntary. 
The  dedication  or  grant  of  course  is  a  volun- 
tary transfer  by  the  proiwrty  owner.  The 
reason  for  the  rule  denying  recovery  where 
there  has  t)een  a  dedication  or  a  grant  is 
that  by  snch  voluntary  act  the  property  own- 
er impliedly  grants  that  the  street  dedicated 
or  granted  may  be  graded  so  as  to  make  It 
usable,  and  that  therefore  he  is  not  entitled 
to  any  resultant  damages  which  arise  simply 
by  reason  of  the  fact  of  the  improvement 
of  the  street  The  two  cases  above  cited 
do  not  seem  to  recognize  the  distinction 
which  exists  between  a  voluntary  and  In- 
voluntary taking.  In  4  Dillon  on  Munldpal 
Corporations  (5tb  Ed.)  p.  2940,  after  discuss- 
ing and  stating  the  rale  that  in  the  case  of 
a  dedication  or  grant  the  property  owner  is 
not  entitled  to  damages  by  reason  of  the  or- 
iginal grade  of  the  street,  the  writer  states 
the  rule,  where  the  property  is  acquired  by 
condemnation,  to  be  as  follows: 

"If  lands  for  a  street  are  unconditionally  ac- 
quired by  eminent  domain,  the  right  thus  to 
graduate  and  improve  the  street  for  street 
uses  proper  is  included  in  the  compensation 
awarded." 

In  1  Lewis  on  Eminent  Domain  (8d  Ed.) 
i  134;   Fellowes  t.  City  of  New  Havta,  44 
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Conn.  240,  26  Am.  Rep.  447;  and  in  City  of 
Pontlac  V.  Carter,  32  MIcb.  164,  there  la 
substantially  the  same  statement  of  the  rule. 
In  the  two  cases  last  cited  the  question  did 
not  arise  In  condemnation  proceedings,  but 
subsequently  when  the  improvement  of  the 
street  was  entered  upon,  and  in  each  case  it 
was  held  that  the  Improvement  could  not  be 
arrested  or  damage  obtained  for  making  It 
because  the  compensation  awarded  in  the 
eminent  domain  proceeding  Included  the 
right  to  improve  the  proposed  street.  In  Os- 
good V.  City  of  Chicago,  154  111.  194,  41  N. 
B.  40,  the  rule  in  tliat  state  is  stated  to  be 
that  the  measure  of  the  abutting  proiwrty 
owners'  damage  is  the  depreciation  in  the 
fair  market  value  of  the  property  caused 
by  the  construction  of  the  improvement,  aft- 
er off-setting  the  benefits  that  may  arise  to 
such  property  owner  against  the  damages. 
In  City  of  Owensboro  v.  Hope,  128  Ky.  524, 
108  S.  W.  873,  33  Ky.  Law  Rep.  375,  16  L. 
R.  A.  (N.  S.)  996,  upon  the  question  it  is 
said: 

"When  a  strip  of  land  is  dedicated,  or  is  ac- 
quired by  condemnation,  for  the  purposes  of  a 
highway,  it  is  implied  that  it  may  be  graded 
80  far  as  may  be  necessary  to  fit  it  for  the 
purposes  for  which  it  was  set  apart;  and,  in 
either  case,  it  will  be  presumed  that  the  dedica- 
tor, or  the  jury  in  awarding  compensation  un- 
der the  writ  of  ad  quod  damnum,  have  esti- 
mated the  inconvenience  of  the  owner  and  in- 
jury to  his  remaining  property  likely  to  ensue 
from  the  necessary  and  proper  grading  of  the 
surface." 

In  none  of  the  anthorities  sustaining  the 
rule  that  where  proi)erty  is  taken  by  eminent 
domain  there  is  Included  In  the  award  in 
that  proceeding  compensation  for  the  right 
to  improve  the  proposed  street.  Is  it  pointed 
out  the  manner  in  which  the  proof  can  be 
made.  Clearly,  if  the  improvement  of  the 
proposed  street  is  an  element  of  damages 
In  the  eminent  domain  proceeding,  it  must 
necessarily  follow  that  It  may  be  establish- 
ed by  competent  evidence. 

[3]  Article  1,  $  16,  of  the  Constitution  of 
this  state,  among  other  things,  provides  that 
no  private  property  shall  be  "taken  or  dam- 
aged" for  public  use  without  just  compen- 
sation having  been  first  made  or  paid  Into 
court  for  the  owner.  The  statute  under 
which  the  eminent  domain  proceedings  are 
conducted  provides  that  the  jury  sliall  find 
separately  the  value  of  the  land  taken  and 
damages  which  shall  accrue  to  the  part  re- 


maining because  of  "its  severance"  from  the 
part  taken,  over  and  above  any  local  or  spe- 
cial benefits  realized  from  the  proposed  im- 
provement. The  property  owners'  rights,  as. 
defined  by  the  Constitution,  of  course,  would 
not  be  limited  or  modified  by  any  statutory 
enactment  Under  the  Constitution,  the  prop- 
erty owner  ia  entitled,  before  his  property 
Is  taken,  not  only  to  the  value  of  the  strip 
taken,  but  to  damages  to  the  remainder.  Let 
It  be  assumed  that  the  property  owner's  dam- 
age by  reason  of  the  severance  would  be 
$200,  and  the  jury  awarded  him  tbis  sum, 
and  when  the  proposed  street  is  Improved, 
owing  to  the  fact  that  there  might  be  a  cut 
or  fill,  that  the  owner's  damage  would  be 
$1,000  additional.  If  a  reasonable  grade  of 
the  street  cannot  be  shown  in  the  condem- 
nation proceeding^  then  there  is  no  place 
where  such  property  owner  would  be  able  to 
recover  the  $1,000  which  he  was  damaged  by 
the  Improvement  of  the  street  If  the  mat- 
ter should  come  before  the  eminent  domain 
commissioners,  they  could  not  award  him 
damage  because  their  function  is  to  assess 
benefits.  It  is  true  if  his  property  was  not 
benefited  it  would  not  be  assessed,  but  this 
does  not  meet  the  situation  In  the  case  sup- 
posed. The  property  owner.  If  limited  in  the 
condemnation  proceeding  to  the  right  to  dam- 
ages only  for  the  severance,  and  is  not  per- 
mitted to  Inquire  into  the  reasonable  grade 
of  the  proposed  street,  may  suffer  damage 
for  which  no  compensation  would  be  award- 
ed. The  Constitution  guarantees  to  him  the 
right  to  any  damage  that  he  may  sustain  by 
reason  of  the  taking  of  a  portion  of  his  prop- 
erty. If  a  reasonable  grade  of  the  pro- 
posed street  may  be  inquired  into  when  as- 
sessing benefits,  it  would  seem  that  a  like 
inquiry  could  be  made  in  a  condemnation 
proceeding  when  damage  to  the  property  not 
taken  Is  being  determined.  The  principle  is 
the  same.  We  think  that  the  trial  court  In 
this  case  did  not  err  in  admitting  the  evi- 
dence complained  of  and  in  submitting  the 
matter  to  the  Jury  by  the  instructions.  The 
cases  of  Seattle  v.  McESwaln  and  Seattle  v. 
Dexter-Borton  Trust  Savings  Bank,  supra,  so 
far  as  they  are  not  In. harmony  with  the 
views  herein  expressed,  will  be  overruled. 
The  judgment  is  afilrmed. 

PARKER,  TOLMAN,  MACKINTOSH, 
BRIDGES,  MITCHELL,  MOUNT,  and  HOL- 
COMB,  JJ.,  omcur. 
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GOLDSBY  V.  CITY  OF  SEATTLE. 
(No.  16265.) 

(Supreme    Court    of    Wasbincton.    May 
1921.) 

1.  Street  railroads  «=3l  17(28)— Contributory 
negligence  of  automobile  driver  held  que*- 
tlon  for  Jury. 

If  a  street  car  was  approachintr  at  the  rate 
of  35  or  40  miles  an  hour,  and  only  60  or  60 
feet  away  when  an  automobile  driver  reached 
the  first  rail  of  the  track,  it  cannot  be  said 
as  a  matter  of  law  that  be  could  have  gotten 
the  automobile  out  of  the  path  of  danger,  and 
it  is  a  question  for  the  jury  whether  be  acted 
as  a  reasonably  prudent  man  in  attempting  to 
cross  ahead  of  the  car. 

2.  Negligenoe  €=3|36(26)— Contributory  negli- 
gence for  Jury. 

Before  it  can  be  said  as  a  matter  of  law 
that  one  is  guilty  of  contributory  negligence, 
the  facts  must  be  sucb  that  reasonable  minds 
cannot  reasonably  differ  on  the  question. 

3.  Street  railroads  9=>99( I)— Automobile  driv- 
er may  assume  street  oar  Is  not  exceeding 
speed  limit. 

Where  an  automobile  driver  did  not  know, 
when  be  first  saw  an  approaching  street  car, 
that  it  was  traveling  at  a  greater  rate  of  speed 
than  that  fixed  by  the  ordinance,  be  was  not 
required  to  assume  that  it  was  exceeding  the 
speed  limit. 

4.  Appeal  and  error  «=>934(l)— In  passing  on 
motion  by  defendant  for  judgment  n.  o.  Vi, 
ovidence  favorable  to  plaintiff  considered. 

In  determining  the  correctness  of  the  ruling 
on  defendant's  motion  for  judgment  notwith- 
standing the  verdict,  the  court  cannot  weigh 
conflicting  evidence,  but  must  rest  its  decision 
upon  the  testimony  favorable  to  plaintiff. 

5.  Appeal  and  error  «s»20— Granting  defend- 
ant's motion  for  Judgment  n.  o.  v.  precluded 
review  of  bis  motion  for  new  trial. 

Where  the  trial  court  granted  defendant's 
motion  for  judgment  notwithstanding  the  ver- 
dict, and  entered  judgment  dismissing  the  ac- 
tion, it  had  nothing  further  to  do  with  defend- 
ant's motion  for  a  new  trial,  and  where  it  also 
made  an  order  that  a  new  trial  would  be  grant- 
ed, if  the  ruling  on  the  motion  for  judgment 
was  reversed,  an  attempt  to  appeal  from  such 
order  brings  nothing  before  the  Supreme  Court 

6.  Appeal  and  error  <8=9843  (2)— Motion  for 
new  trial  not  before  the  court  held  not  to  be 
passed  on  to  avoid  further  appeal. 

Where  the  trial  court,  after  granting  de- 
fendant's motion  for  judgment  notwithstanding 
the  verdict  and  dismissing  the  action,  made  an 
order  providing  that  a  new  trial  would  be  grant- 
ed, if  the  ruling  on  the  motion  for  judgment 
was  reversed,  the  motion  for  a  new  trial  lieldl 
not  to  be  passed  on  by  the  Supreme  Court  for 
the  purpose  of  avoiding  a  possible  second  ap- 
peal. 
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Appeal  from  Superior  CJourt,  King  Coun- 
ty ;  Everett  Smith,  Judge. 
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Action  by  Thornton  (3oldsby  against  the 
City  of  Seattle.  From  a  judgment  dismiss- 
ing the  action  on  defendant's  motimi  for 
judgment  notwithstanding  the  verdict,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
dlrectlonB. 


H.  M.  Ramey  and  Max  Hardman,  both  of 
Seattle,  for  appellant. 

Walter  F.  Meier  and  Frank  S.  Griffith, 
both  of  Seattle,  for  respondent, 

MAIN,  X  This  action  was  brought  to  re- 
cover damages  for  personal  injuries,  and  for 
damages  to  an  automobile,  claimed  to  have 
been  caused  by  negligence,  chargeable  to  the 
defendant  The  cause  was  tried  to  the  court 
and  a  jury,  and  resulted  in  a  verdict  In  fa- 
vor of  the  plaintiff.  A  motion  for  judgment 
notwithstanding  the  verdict  was  made,  and 
subsequently  an  alternative  motion  for  a 
new  trial.  The  trial  court  granted  the  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict, and  entered  a  judgment  dismissing  the 
action.  Thereafter  an  order  was  entered  re- 
citing that  In  the  event  that  there  was  an 
appeal,  and  it  was  decided  that  the  granting 
of  the  motion  for  judgment  notwithstanding 
the  verdict  was  error,  in  that  event  the  mo- 
tion for  new  trial  would  be  granted.  The 
plaintiff  appeals  from  the  judgment  dismiss- 
ing the  action,  and  attempts  to  prosecute  an 
appeal  from  the  order  evidencing  what  the 
ruling  of  the  trial  judge  would  be  upon  the 
motion  for  new  trial.  If  that  question  would 
come  properly  before  him. 

[1]  The  accident  occurred  at  the  Intersec- 
tion of  Pike  street  and  Sixth  avenue  in  the 
city  of  Seattle.  While  not  strictly  accurate, 
It  may  be  said  that  Pike  street  extends  east 
and  west  and  Sixth  avenue  north  and  south. 
Upon  Pike  street  there  are  double  street  car 
tracks  upon  which  the  appellant  city  oper- 
ates its  cars.  On  the  night  of  June  9,  1920, 
the  appellant  was  proceeding  east  on  the 
south  side  of  Pike  street  approaching  Sixth 
avenue,  intending  to  turn  north  upon  Sixth 
avenue.  A  street  car  owned  and  operated  by 
the  respondent  was  proceeding  west  on  the 
north  track  on  Pike  street.  When  the  ap- 
pellant reached  the  southwest  comer  of  the 
intersection  of  these  two  streets,  he  observ- 
ed the  street  car  approaching  from  the  east 
and  It  was  then  beyond  what  Is  referred  to 
as  the  alley  between  Sixth  and  Seventh  ave- 
nues. ,  Appellant  was  traveling  at  the  rate 
of  approximately  10  miles  an  hour.  At  this 
time  he  did  not  know  that  the  street  car 
was  traveling  at  a  faster  rate  than  the  law- 
ful speed  at  tliat  point  which  was  20  miles 
per  hour.  The  appellant  attempted  to  make 
the  ttirn  around  the  point  of  intersection, 
and  when  the  front  wheels  of  his  automo- 
bile were  upon  the  south  radl  of  the  north 
track  he  observed  the  street  car  60  or  60 
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feet  away,  and  trayeUng  at  the  rate  of  35 
or  40  miles  per  hour.  He  proceeded  to  crosa 
the  track,  but  the  automobile  was  struck'  by 
the  oncoming  car,  the  point  of  Impact  being 
to  the  rear  of  the  front  fender  on  the  right- 
hand  side.  If  the  street  car  was  traveling 
at  the  rate  testified  to  by  the  appellant  when 
he  observed  it  50  or  60  feet  away,  a  colli- 
sion was  practically  certain  to  occur. 

[2,  S]  At  this  time  the  appellant  was  in  a 
situation  where  he  was  not  able  to  get  his 
automobile  out  of  the  path  of  danger,  or  at 
least  the  court  cannot  say  as  a  matter  of 
law  that  he  could  have  done  so.  If  the 
Judgment  of  the  trial  court  is  to  be  sustain- 
ed in  granting  the  motion  for  Judgment  not- 
withstanding the  verdict,  it  must  be  because 
we  can  say  as  a  matter  of  law  that  the  ap- 
pellant was  guilty  of  contributory  negligence 
in  attempting  to  cross  In  front  of  the  ap- 
proaching street  car.  Before  it  can  be  said 
as  a  matter  of  law  that  there  was  contribu- 
tory negligence,  the  ftict  must  be  such  that 
reasonable  minds  cannot  reasonably  differ 
upon  the  question.  Johnson  v.  City  of  Se- 
attle, 194  Pac.  417.  The  appellant  was  not 
guilty  of  contributory  negligence  In  attempt- 
ing to  make  the  turn  after  he  first  observed 
the  street  car,  which  was  then  at  a  point 
which  is  described  as  beyond  the  alley  be- 
tween Sixth  and  Seventh  avenues.  He  did 
not  know  at  that  time  that  the  street  car 
was  traveling  at  a  greater  rate  of  speed  than 
that  fixed  by  the  ordinance  and  was  not  re- 
quired to  assume  In  the  absence  of  knowl- 
edge or  notice  of  the  fact,  if  It  were  the  fact, 
that  the  street  car  was  exceeding  the  speed 
limit.  When  he  observed  the  speed  of  the 
car  it  was  then  suflJcIently  close  to  him  that 
an  accident  was  reasonably  certain  to  occur. 
Whether  the  appellant,  acting  as  a  reason- 
ably prudent  man,  would  have  attempted, 
under  the  circumstances,  to  make  the  cross- 
ing ahead  of  the  approaching  street  car,  was 
a  question  of  fact  to  be  determined  by  the 
jury.  Many  cases  are  cited  In  the  briefs, 
but  It  would  serve  no  useful  purpose  to  re- 
view these  in  detail  because,  as  stated  in 
Beeraan  v.  Tacoma  Ballway  &  Power  Co.,  191 
Pac.  813,  the  law  of  each  personal  injury  case 
must  to  a  very  large  extent  depend  upon  its 
own  particular  facts.  Two  cases,  however, 
should  be  noticed  as  they  seem  to  be  relied 
on  to  a  considerable  extent  by  the  respond- 
ent and  also  appear  to  have  Influenced  the 
Judgment  of  the  trial  court  These  cases 
are  McEvllla  v.  Puget  Sound  Tr.,  L.  &  P. 
Co..  95  Wash.  657,  164  Pac.  193,  and  Devltt 
V,  Puget  Sound  T.,  L.  &  P.  Co.,  106  Wash. 
449,  180  Pac.  483,  185  Pac.  583.  In  the  Mc- 
Bvllla  Case  the  plalntlflf  attempted  to  cross 
In  front  of  a  street  car  when  It  was  approxi- 
mately 30  feet  or  less  than  a  car's  length 
from  the  point  of  collision.  In  the  Devitt 
Case  the  plaintiff  attempted  to  cross  when 


the  street  car  was  not  more  than  20  or  25 
feet  distant.  It  thus  appears  that  eadi  of 
those  cases  rests  upon  different  facts  from 
those  of  the  present  case. 

[4]  In  this  case  it  is  true  that  the  evi- 
dence offered  by  the  respondent  tended  to 
support  a  state  of  fbcts  which  .were  very 
different  from  those  testified  to  by  the  ap- 
pellant and  his  witnesses.  In  determining 
the  correctness  of  the  ruling  npon  motion  for 
Judgment  notwithstanding  the  verdict,  we 
cannot  weigh  the  conflicting  evidence;  but 
the  decision  of  that  question  must  rest  upon 
the  testimony  favorable  to  the  appellant. 
Under  the  facts  supported  by  the  evidence 
offered  on  betialf  of  the  appellant  it  was  er- 
ror to  grant  a  motion  for  Judgment  notwith- 
standing the  verdict,  as  the  question  of  con- 
tributory negligence  was  one  tor  the  Jury. 

[(,  6]  As  to  the  motion  for  a  new  trial,  that 
question  was  not  before  as.  It  was  not  be- 
fore the  trial  court  when  the  order  relative 
thereto  was  entered.  The  motion  for  Judg- 
ment notwithstanding  the  verdict  was  sus- 
tained-, and  a  Judgment  of  dismissal  entered, 
on  the  15th  day  of  July,  1920.  The  ruling 
on  the  motion  for  new  trial  was  made  subse- 
quent thereto,  and  on  the  4th  day  of  August, 
1920.  After  the  trial  court  had  entered  the 
Judgment  dismissing  the  action.  It  had  noth- 
ing further  to  do  with  the  motion  for  new 
trial,  80  long  as  that  judgment  stood.  The 
attempt  to  appeal  from  this  order  does  not 
bring  any  question  before  this  court  We 
are  Invited,  however,  to  rule  upon  the  ques- 
tion In  order  to  avoid  a  x>osslble  second  ap- 
X)eal.  This  would  be  expressing  an  opinion 
upon  a  question  not  properly  before  us,  and 
it  seems  to  us  better  practice  not  to  do  so. 
The  parties  were  entitled  to  the  Judgment 
of  the  trial  court  upon  the  motion  for  new 
trial  when  that  question  was  properly  be- 
fore it  Black  T.  Thompson,  110  Wash.  379. 
188  Pac.  393. 

l^ere  is  another  reason  why  we  should 
not  pass  upon  a  motion  for  new  trial  at  this 
time.  The  trial  Judge  having  granted  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict and  having  dismissed  the  action  gave  no 
attention  to  the  facts,  of  course,  when  rul- 
ing upon  the  motion  for  new  trial,  believing 
that  error  had  been  made  in  an  Instruction. 
It  may  be  that  when  the  question  comes  be- 
fore him  on  the  motion  for  new  trial.  It  will 
be  his  view  that  the  evidence  Is  so  greatly 
preponderous  in  favor  of  the  respondent 
that  he  should  exercise  his  discretion  and 
grant  a  new  trial  for  this  reason. 

The  Jndgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  proceed  In  accordance  with  tbe 
views  herein  indicated. 

PABKBR,  C.  J.,  and  MITCHiaXk  T01> 
MAN,  and  MOUNT,  JJ,  concur. 
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knowledge  of  the  apecific  cause  why  no  fundi 
were  available,  he  did  have  knowledge  of  the 
fact  that  no  fnnda  were  available  to  pay  the 
warrant  and  that  none  could  be  made  available, 
whidi  was  anfficient  to  place  him  on  inquiry  as 
to  the  specific  cause. 


(US  Wasb.  £98) 

MATAPAN    NAT.  BANK  V.  CITY  OP 
SEATTLE.    (No.   16301.) 

(Supreme   Court   of  Washington.   May   14, 
1921.) 


1.  Munldpal  Mr|wratlons«=3B04(2)— Liable  to 
holders  of  eariler  wvTftnts  against  speoial 
improvement  fund  to  extent  of  mlsapproprla- 
tioB  by  paying  later  warrants  from  fund. . 

If  a  dty  collects  any  part  of  a  special  im- 
provement fund  and  misappropriates  it  by 
paying  warrants  issued  on  the  fund  later  in 
time  than  other  warrants,  thereby  leaving  the 
fund  insufficient  to  satisfy  the  earlier  war- 
rants, it  is  liable  from  its  general  fund  to  the 
holders  of  the  earlier  warrants  to  the  extent 
of  the  misappropriation,  and  a  complaint  show- 
ing such  facts  states  a  cause  of  action  good  as 
against  a  general  demurrer,  regardless  of  the 
effect  that  may  be  given  any  other  alleged  mis- 
teasance. 

2.  Municipal  oorporatlOM  «=3902— Municipal 
warrants  upon  general  or  special  fnnds  are 
Mt  "negotiable  Instruments,"  and  are  subjeot 
to  defenses  for  defects. 

Municipal  warrants,  whether  issued  upon  a 
general  or  special  fund,  are  not  negotiable  in- 
struments, and  purchasers  take  them  subject 
to  any  defense  which  may  be  urged  against 
their  validity,  whether  from  defect  rendering 
them  void  in  their  inception,  or  from  the  acts 
of  an  intermediate  holder. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nego- 
tiable Instrument.] 

8.  Limitation  of  aotions  «s>t79(2)—Alleoatlon 
to  toil  statute  tliat  plaintiff  had  not  learned 
of  city's  misappropriation  of  funds  held  in- 
euffloient  because  not  negativiog  kmwiedge 
of  prior  holders. 
Where  some  28  years  had  elapsed  since  the 
issuance  of  the  city  warrant  held  by  plaintiff, 
an  allegation,  based  on  the  ground  that  the 
statute  began  to  run  against  an  action  arising 
from  the  city's  misappropriation  of  a  spedal 
fund  from  which  the  warrants  were  payable 
from  the  time  that  the  party  injured  acquired 
knowledge  of  the  misappropriation,  to  the  effect 
that  plaintiff  did  not   discover  the   misappro- 
priation until  such  a  time  that  the  cause  of  ac- 
tion would  not  be  barred,  because  of  the  tolling 
of  the  statute  of  limitations,  is  of  itself  insuffi- 
cient where  not  showing  that  prior  holders  did 
not  know  of  the  misappropriation. 

4.  Limitation  of  actions  €=395(1)— As  to  mis- 
appropriation of  warrant  funds  statute  held 
not  tolled  where  plaintiff's  predecessor  In  In- 
terest was  put  upon  Inquiry  as  to  misappro- 
priation. 
In  an  action  against  a  dty  to  recover  the 
amount  of  a  warrant  upon  a  spedal  fund  be- 
cause of  the  dty's  misappropriation  of  a  part 
of  the  fund  preventing  payment  of  the  warrant, 
the  statute  of  limitations  as  against  the  pre- 
ceding holder  of  the  warrant  was  not  tolled  by 
his   failure   to  discover  the  misappropriation, 
where,  although  it  did  not  appear  that  he  had 


Department  1. 

Appeal  from  Superior  Ck>Qrt,  King  Cioonty; 
J.  T.  Ronald,  Judge. 

Action  by  the  Matapan  National  Bank 
against  the  Oity  of  Seattie.  Judgment  tor 
the  defendant,  and  the  plaintlfl  appeals.  Af- 
firmed. 

Kerr,  McCk>rd  ft  Ivey,  of  Seattle,  for  ap- 
pellant. 

Walter  F.  Meier  and  Edwin  O.  Ewing,  both 
of  Seattle,  for  respondent. 

FULLBRTON,  J.  In  this  action  the  ap- 
pellant, the  Matapan  National  Bank,  seeks  to 
recover  from  the  dty  of  Seattie  the  ambunt 
of  a  warrant  l£sued  by  the  dty  npon  a  special 
fund  created  for  the  purpose  of  making  a 
street  improvement  A  demurrer  to  the  com- 
plaint of  the  appellant  was  interposed  by  the 
dty,  which  the  trial  conrt  snstained.  The 
l>ank  elected  to  stand  on  its  complaint,  and 
apiieals  from  the  judgment  entered  against  it. 

It  appears  from  the  complaint,  aided  by  the 
biU  of  particulars  furnished  on  the  demand 
of  the  dty,  that  the  warrant  giving  rise  to 
the  action  was  issued  by  the  city  on  Decem- 
ber 9,  1890,  and  that  it  was  stamped  by  the 
dty  treasurer  as  presented  for  payment  and 
not  paid  for  want  of  funds  on  the  10th  day  of 
the  same  month..  It  was  Issued  to  the  con- 
tractor who  performed  the  Improvement 
work,  and  by  its  terms  is  payable  out  of  a 
spedal  fund  created  by  the  ordinance  which 
authorized  the  improvement.  To  charge  the 
city  with  liability,  it  la  alleged  that  the  con- 
tractor, after  receiving  the  warrant,  trans- 
ferred and  assigned  it  for  a  valuable  consid- 
eration to  the  Washington  National  Bank, 
that  this  bank  subsequentiy  transferred  it 
to  one  W.  A.  Clark,  who  owned  and  held  it 
for  more  than  20  years,  making  repeated 
demands  Mi  the  dty  during  that  time  for 
its  payment,  and  that  Clark,  within  the  two 
years  prior  to  the  commencement  of  the  ac- 
tion, pledged  it  to  the  appellant  bank  as  se- 
curity for  a  loan,  and  that  the  appellant  is 
now  the  owner  and  holder  thereof.  It  is  then 
alleged : 

"That  there  is  no  money  in  the  said  fund 
with  which  to  pay  the  said  warrant,  all  of 
which  is  due  to  the  neglect  and  carelessness  of 
the  defendant;  that  the  defendant  has  hereto- 
fore taken  from  the  said  fund  and  paid  war- 
rants against  the  city  upon  said  fund  subse- 
-quent  to  the  date  of  the  plaintiff's  warrant  sums 
of  money  suffident  to  have  paid  in  full  the 
plaintiff's  warrant  after  paying  in  full  all  pre- 
ceding warrants  issued  prior  to  the  warrant 
of  the  plaintiff,  and  the  defendant  has  released 
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and  diacharged  of  aaseBsment  large  amonnta  of 
property  tor  anma  far  less  than  the  amount 
due  and  coUectible  against  the  property,  and  has 
released  and  discharged  from  said  aaseaamenta 
large  amounts  of  property  that  -were  charged 
and  of  a  ralue  far  in  excess  of  the  assessments, 
without  the  payment  of  any  money  for  the  said 
fund,  and  has  received  warrants  drawn  upon 
other  funds  and  upon  the  special  fund  aobae- 
quent  in  date  and  number  to  plaintiff's  warrant 
in  lieu  of  money,  in  amounts  more  than  suffl- 
cient  to  have  fully  paid  and  canceled  plaintiff's 
said  warrant  as  well  as  all  preceding  warrants, 
and  defendant  has  settled  and  compromised 
judgments  and  assessments  against  the  prop- 
erty in  said  assessment  district  rendered  in 
suits  brought  to  foreclose  the  liens  on  said 
assessments  for  sums  far  less  than  the  amounts 
owing  upon 'the  assessments  and  shown  in  the 
proceedings  in  said  suit,  and  has  received  and 
accepted  as  caeh  and  compromised  in  suits  war- 
rants long  subsequent  in  date  and  number  to 
the  warrant  of  the  plaiutiff;  that  the  defend- 
ant has  permitted  a  judgment  to  be  entered 
against  it  in  cause  No.  46956  in  the  above-en- 
titled court  in  the  case  of  Puget  Sound  Nation- 
al Bank,  a  Corporation,  v.  City  of  Seattle  in 
favor  of  the  plaintiff,  in  which  case  it  was  ad- 
judicated that  a  sufficient  sum  had  been  misap- 
propriated or  misapplied  from  the  said  special 
assessment  fund  to  have  paid  the  warrants 
prior  to  and  including  warrant  No.  1742;  that, 
by  reason  of  the  failure  of  the  defendant  to  pay 
the  warrants  drawn  upon  the  improvement 
fund  in  the  order  of  their  numbers,  dates,  and 
issuance,  the  plaintiff  has  been  materially  dam- 
aged and  injured,  and  has  also  been  materially 
damaged  and  injured  by  reason  of  the  action  of 
the  city  in  compromising  various  assessments 
against  the  property  within  said  improvement 
districts  and  along  the  line  of  said  improve- 
ments; that,  by  reason  of  the  litigation  and 
prior  judgment  above  referred  to,  it  has  been 
judicially  determined  that  the  city  has  diverted 
sufficient  sums  from  the  said  apecial  district 
fund  to  have  paid  the  warrant  of.  the  plaintiff 
had  the  city  paid  the  warranta  in  the  order  of 
their  issuance  upon  the  said  fund  and  had  the 
city  not  compromised  with  the  property  owners 
tor  less  than  the  amount  of  the  assessments 
the  entire  amount  of  plaintiff's  warrant  and  in- 
terest would  have  been  paid  in  full,  including 
the  other  warrants  issued  upon  the  improve- 
ment fund  prior  in  time  and  number  to  the 
plaintiff's  warrant;  that  the  city  has  carelessly 
and  negligently  failed  to  enforce  the  collection 
of  assessments  against  the  property  in  the  as- 
sessment district  for  such  length  of  time  that 
the  said  assessments  are  onenforceable,  and  no 
further  money  will  be  collected  by  the  defend- 
ant from  the  property  holders  along  the  line  of 
said  improvement  and  within  the  improvement 
district;  that  as  a  result  of  said  act  defendant's 
apecial  fund  has  been  depleted  and  destroyed 
and  redemption  of  the  plaintifiTa  warrant  has 
been  made  impossible." 

In  a  snbseQuent  paragraph.  It  Is  alleged : 

"That  the  plaintiff  had  no  knowledge  nor  in- 
formation of  the  wrongful  acts  on  the  part  of 
the  defendant  herein  complained  of  until  on  or 
about  the  25th  day  of  August,  1918,  when  the 
•aid  warrant  was  again  presented  to  the  city 


for  payment,  and  plaintiff  was  informed  that 
said  warrant  had  never  been  called  and  there 
were  no  money*  in  the  aaid  apecial  fund." 

[1]  The  demurrer  of  the  city  to  the  com- 
plaint was  based  on  two  grounds:  First,  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  canse  of  action ;  and,  second, 
that  the  action  was  not  commenced  within 
the  time  limited  by  law.  The  first  of  the 
questions  suggested  by  the  demurrer  does 
not  require  extended  conslderatl(m.  While 
the  decisions  of  this  court  as  to  what  other 
neglects,  omissions,  or  overt  acts  on  the  part 
of  a  municipality  with  relation  to  a  special 
fund  will  require  it  to  answer  from  its  gen- 
eral fund  for  shortages  therein  may  not  be 
entirely  consistent,  tbe  court  has  consistently 
and  uniformly  held  that,  if  it  collects  any 
part  of  the  special  fund  and  misappropriates 
it  by  paying  warrants  Issued  on  tbe  fund 
later  in  time  than  other  warrants,-  thereby 
leaving  the  fund  insufficient  to  satisfy  the 
earlier  warrants.  It  Is  liable  from  its  general 
fund  to  the  holders  of  the  earlier  warrants  to 
the  extent  of  the  misappropriation.  As  we 
said  In  Qpaker  City  National  Bank  v.  Taco- 
ma,  27  Wash.  259,  67  Pac.  710,  and  repeated 
In  Perkins  v.  Sidney,  103  Wash.  595, 176  Pac. 
301: 

"It  is  the  settled  doctrine  of  this  court  that 
misappropriation  of  moneys  belonging  to  a  spe- 
cial fund  of  a  city  by  the  city  will  render  it 
generally  liable  to  the  holders  of  warrants 
drawn  upon  the  special  fund  to  the  amount  of 
the  moneys  so  misappropriated,  and  that  the 
payments  of  warrants  drawn  upon  a  special 
fund,  issued  subsequent  in  time  to  other  war- 
rants drawn  upon  the  same  fund,  ia  such  a  mis- 
appropriation, if  the  effect  of  payments  Is  to 
exhaust  the  fond  and  leave  prior  warrants 
unpaid." 

Since  It  Is  directly  alleged  In  the  complaint 
that  the  respondent  city  did  mlsapprt^rlate 
the  special  fund  here  In  question  by  paying 
warrants  drawn  thereon  Issued  later  in  time 
than  the  appellant's  warrant,  thereby  leaving 
the  fund  Insufficient  to  satls^  the  warrant,  it 
states  a  cause  of  action,  good  as  against  a 
general  demurrer,  regardless  of  the  effect 
that  may  be  given  to  the  other  alleged  mis- 
feasances. 

[2, 3]  To  the  question  suggested  by  the 
other  tfranch  of  the  demurrer  whether  the 
action  Is  barred  by  the  statute  of  limitations, 
tbe  answer  Is  not  so  direct.  Since  some  28 
years  elapsed  between  the  time  of  the  issu- 
ance of  the  warrant  and  tbe  time  tbe  action 
was  commended,  and  since  the  longest  period 
of  time  allowed  by  statute  for  the  commence- 
ment of  any  action  Is  10  years,  it  Is  plain 
that  tbe  action  Is  barred  unless  some  cause 
has  Intervened  which  tolls  the  statute.  It 
was  the  purpose  of  the  second  of  the  para- 
graphs we  have  quoted  from  the  complaint 
to  show  a  tolling  of  tbe  statute.  The  allega- 
tion is  based  on  our  cases-  to  the  effect  that 
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the  statute  begins  to -run  against  an  action 
arising  from  the  misappropriation  of  a  spe- 
cial fund  from  the  time  that  the  party  thereby 
injnred  acquires  knowledge  of  the  misappro- 
priation. Potter  T.  New  Whatcom,  20  Wash. 
589,  56  Pac.  394,  72  Am.  St  Bep.  135;  New 
York  Security  &  Trust  Co.  v.  Tacoma,  30 
Wash.  661,  71  Pac.  104;  Hemen  v.  Ballard, 
40  Wash.  81,  82  Pac.  277;  Northwestern 
Lumber  Ck).  t.  Aberdeen,  44  Wash.  261,  87 
Pac.  260. 

Is  the  allegation  sufficient  for  th'e  purpose 
intended?  It  is  our  opinion  that  it  is  not. 
In  this  state  municipal  warrants,  whether  is- 
sued upon  a  general  or  a  special  fund,  are 
not  negotiable  Instruments.  Barker  t.  Seat- 
Oe,  97  Wash.  511,  166  Pac.  1143.  Purchasers 
of  such  warrants  take  them  tbem  subject  to 
any  defense  which  may  be  urged  against 
their  validity,  whether  arising  from  some  de- 
fect which  renders  them  void  In  their  incep- 
tions, or  from  the  acts  of  an  Intermediate 
holder.  Bank  v.  Scott,  102  Wash.  610,  173 
Pac.  498.  It  appears  from  the  complaint  that 
the  warrant  was  held  by  the  contractor  to 
whom  it  was  originally  Issued,  and  by  the 
bank  to  which  the  contractor  assigned  it,  for 
the  first  6  years  of  its  existence,  that  It 
was  then  assigned  to  one  Clark,  who  held  it 
for  more  than  20  years,  and  that  it  was  at  the 
end  of  these  periods  of  time  that  Clark 
assigned  It  to  the  present  holder,  the  plain- 
tiff in  this  action.  The  allegation,  while  suf- 
ficient to  show  that  the  present  holder  has 
not  been  guilty  of  such  laches  as  will  bar 
the  action,  is  not  sufficient  to  show  that  it 
was  not  barred  while  in  the  hands  of  some 
one  of  the  prior  holders.  ^Ince  there  was  an 
apparent  bar,  such  a  showing  was  necessary. 
To  bold  otherwise  would  be  to  hold  that  an 
owner  of  a  municipal  warrant  could  transfer 
therein  a  greater  interest  than  he  himself 
possessed,  a  rule  applicable  generally  only  to 
uegofiahle  instruments. 

[4]  While  the  foregoing  conclusion  requires 
an  affirmance  of  the  Judgment  of  the  trial 
court,  we  think  the  Judgment  can  be  sus- 
tained on  a  broader  ground.  It  is  alleged  in 
the  complaint  that  Clark,  during  the  time  he 
held  tlie  warrant,  made  repeated  demands  for 
its  payment,  and  was  informed  at  the  time  of 
each  demand  that  there  were  no  funds  avail- 
able for  the  purpose.  It  is  alleged  also  that 
the  time  has  long  since  passed  within  which  a 
fund  could  be  made  so  available.  While  no 
time  is  fixed  as  the  time  when  this  latter 
event  happened,  the  statute  itself  fixes  the 
time,  and  shows,  when  compared  with  the  ac- 
tual dates  given,  that  It  was  for  a  much  long- 
er period  than  the  period  of  the  statute  of 
limitations.  It  does  not  appear  that  Clark 
had  knowledge  of  the  specific  cause  why  no 
funds  were  available,  but  the  knowledge  of 
the  fact  that  no  ftmds  were  available  to 
pay  the  warrant  and  the  knowledge  that- 
none  could  be  made  available  was  sufficient 


to  put  hlmf  upon  his  inquiry  as  to  the  specific 
cause.  Clark,  therefore,  conld  not  have  re- 
covered upon  the  warrant  at  this  late  day, 
and  the  appellant,  having  no  superior  rights, 
likewise  cannot  recover. 
The  Judgment  la  affirmed. 

PARKER.  0.  J.,  and  BRIDGES  and  HOL- 
COMB,  JJ.,  concur. 
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(Supreme  Court  of  California.     April  18, 
1921.) 

1.  Appeal  and  error  <S=>867(2),  933(4)— Scop* 
of  review  on  appeal  from  order  granting  new 
trial  In  general  term*  stated. 

Under  Code  Civ.  Proc.  §  657,  as  amended 
by  St  1919,  p.  142,  providing  that  il  grant  of 
new  trial  is  for  insufficiency  of  the  evidence, 
that  fact  must  be  specified  in  order  on  appeal 
from  order  granting  in  general  terms  a  new 
trial,  the  Supreme  Court  cannot  consider 
whether  or  not  the  evidence  is  sufficient  to 
sustain  the  verdict  noiess  it  is  insufficient  in 
law  and  without  confiict  on  any  material  point, 
but  if  the  court  finds  any  other  ground  on 
which  the  motion  might  have  been  granted,  the 
order  granting  new  trial  should  be  affirmed. 

2.  Street  railroads  «=>I03(I)  —  "Last  clear 
chance"  doctrine  stated. 

The  substance  of  the  doctrine  of  the  last 
clear  chance,  as  applied  to  an  accident  on  a 
street  railway's  tracks,  is  that  although  it  ap- 
pears that  the  contributory  negligence  of  de- 
cedent was  one  of  the  proximate  causes  of  his 
death,  yet,  if  defendant  railway's  agents,  hav- 
ing charge  of  the  instrumentality  which  caused 
the  death,  perceived  that  decedent  had  placed 
himself  in  a  position  of  peril  from  which  he 
probably  could  not  escape,  and,  after  perceiv- 
ing his  perilous  position,  failed  to  exercise  or- 
dinary care  and  prudence  to  avoid  injuring  de- 
cedent and  such  negligence  was  also  a  proxi- 
mnte  cause  of  bis  death,  his  representative  can 
recover. 

(Ed.  Note.— Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
clear  chance.] 

3.  Street  railroads  <S=>  118(15)— Evidence  In- 
sufficient to  Justify  Instruction  on  last  clear 
chance. 

In  an  action  against  a  street  railway  for  a 
death  when  its  car  collided  with  the  automobile 
driven  by  decedent,  evidence  showing  that  the 
motorman  on  observing  the  peril  had  less  than 
a  second  of  time  to  set  the  brakes  held  insuffi- 
cient to  justify  the  giving  of  an  instruction  on 
the  doctrine  of  the  last  clear  chance,  so  that 
new  trial  was  properly  granted  for  the  giving 
of  such  an  instruction. 

4.  Street  railroads  «=999(  10)— Automobile 
driver  crossing  ahead  of  oar  negligent. 

An  automobile  driver  was  guilty  of  contrib- 
utory negligence  in  trying  to  cross  ahead  of  a 
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rapidly  movliig  street  car  at  a  street  intersec- 
tion where  he  could  have  seen  the  car  ap- 
proaclilng  had  he  taken  the  trouble  to  look 
^en  he  was  60  feet  from  the  track. 

Department  1. 

Appeal  from  Superior  Conrt,  Los  Angelea 
Oonnty;   Frederick  W.  Honser,  Judge. 

Action  by  Mary  Ella  Read,  executrix  of 
the  estate  of  George  Gilbert  Read,  deceased, 
against  the  Pacific  Electric  Railway  Com- 
pany. Verdict  for  plaintiff.  From  grant  of 
new  trial,  plaintiff  appeals.    Affirmed. 

George  Clark,  of  San  Francisco,  and  Ru- 
pert B.  Tunibull,  of  Los  Angelea,  for  appel- 
lant 

Frank  Karr.  R.  C.  Oortner,  and  B.  K.  Mop- 
rlB,  all  of  Loa  Angeles,  for  respondent. 

SHAW,  J.  This  is  an  action  by  tbe  execn- 
triz  of  the  estate  of  George  Gilbert  Read,  de- 
ceased, to  recover  damages  on  account  of  his 
death,  which,  so  it  is  alleged,  was  caused  by 
the  negligence  of  the  defendant.  The  cause 
was  tried  by  a  Jury,  and  a  verdict  was  given 
in  favor  of  the  plaintiff,  upon  which  judg- 
ment was  duly  entered.  Thereupon,  on  mo- 
tion of  the  defendant,  the  court  ordered  a 
new  trial.  The  plaintiff  appeals  from  the  or- 
der granting  said  motion.  The  notice  of  in- 
tention to  move  for  a  new  trial  stated,  among 
other  things,  that  it  would  be  ma'de  upon  the 
ground  that  the  evidence  was  insufficient  to 
Justify  the  verdict,  that  the  verdict  was 
against  law,  and  that  errors  were  made  by 
the  court  in  its  rulings  at  the  trlaL  Tbe  or- 
der granting  a  new  trial  was  general  in 
terms.  It  was  made  In  December,  1910,  and 
it  did  not  specify  any  particular  ground  as 
the  basis  upon  which  it  was  made. 

[1]  Tbe  last  clause  of  section  657  of  tbe 
Code  of  Civil  Procdure  as  amended  In  1919, 
whidi  took  effect  on  July  22,  1919,  provides 
that— 

"When  a  new  trial  ia  granted  upon  tbe 
ground  of  the  insufficiency  of  the  evidence  to 
sustain  tlie  verdict,  the  order  shall  so  specify; 
otherwise,  on  appeal  from  such  order,  it  will 
be  presumed  that  the  order  was  not  based 
upon  that  ground."     Stats.  1919,  p.  142. 

Because  of  this  provision,-  the  rule  stated 
in  Kauffman  v.  Maier,  94  Cal.  277,  29  Pac. 
481,  and  other  cases  following  it,  applies,  and 
we  are  precluded  front  considering  wheth- 
er or  not  the  evidence  is  sufficient  to  sus- 
tain the  verdict,  unless  it  ia  insufficient 
in  law  and  without  conflict  on  any  material 
point.  Under  the  doctrine  of  that  case,  how- 
ever, if  we  find  any  other  ground  upon. which 
tbe  motion  might  have  been  granted,  the  or- 
der should  be  affirmed. 

[2-4]  It  appears  that  tbe  conrt  gave  the 
Jury  an  instruction  upon  what  is  known  as 
the  doctrine  of  "the  last  clear  chance."  The 
substance  of  the  doctrine  as  applied  to  such 


cases  is  Hat,  althoa^  It  appear;  that  the 
contributory  negligence  of  the  decedent  was 
one  of  the  proximate  causes  of  his  deatli, 
yet,  if  the  defendant's  agents  having  diarge 
of  the  instrumentality  which  caused  the 
death  perceived  that  the  decedent,  by  his 
own  negligence,  had  placed  himself  in  a  po- 
sition of  peril  from  which  he  probably  could 
not  escape,  and  after  perceiving  his  perilous  ' 
position  failed  to  ezerdae  ordinary  care  and 
prudence  to  avoid  injuring  tlie  decedent,  and 
such  neglect  was  also  a  proximate  cause  of 
his  death,  the  plaintiff  could  recover.  From 
an  examination  of  the  evidence  on  the  sub- 
ject we  are  satisfied  that  there  was  no  evi- 
dence in  the  case  which  would  justify  the 
giving  of  an  Instruction  upon  this  point. 
The  death  of  the  decedent  was  caused  by  a 
collision  between  a  street  car  opertitei  by 
the  defendant  upon  its  railroad  tracks  on 
Santa  Monica  avenue  where  the  same  crosses 
Vermont  avenue  in  the  city  of  Los  Angeles. 
The  decedent  was  approaching  said  crossing 
on  Vermont  avenue  in  an  automobile.  The 
plaintiff  contends  that  the  car  was  approach- 
ing the  crossing  at  a  speed  of  from  30  to  60 
miles  an  hour.  There  is  some  evidence  to 
support  this  contention.  A  city  ordinance 
in  force  at  the  time  prohibited  a  street  car 
from  crossing  an  intersecting  street  Ht  a 
speed  greater  than  20  miles  an  hour.  Tbe 
excessive  speed  was  therefore  negligence  upon 
the  part  of  the  defendant.  The  uncontradict- 
ed testimony,  and  the  only  testimony  on  the 
subject,  is  that  the  motorman  operating  thp 
defendant's  car  observed  the  decedent  driv- 
ing the  automobile  toward  the  crossing;  that 
when  the  decedoit  reached  a  point  60  feet 
from  the  track  he  could  have  seen  the  car 
approaching  the  crossing  if  he  had  taken  the 
trouble  to  look ;  that  the  motorman  supposed 
that  decedent  intended  to  stop  before  reach- 
ing the  track  or  to  turn  down  Santa  Monica 
avenue,  and  did  not  perceive  that  the  dece- 
dent intended  to  cross  the  track  ahead  of 
the  car  until  the  car  reached  the  curb  of 
Vermont  avenue,  which  point  was  40  feet 
distant  from  the  place  of  the  collision,  which 
occurred  at  the  intersection  of  the  two 
streets.  Under  the  doctrine  of  the  last  clear 
chance,  when  the  motorman  thus  perceived 
that  the  decedent  would  probably  endeavor 
to  cross  in  front  of  him  instead  of  turning 
to  the  right  down  Santa  Monica  avenue,  it 
became  his  duty  immediately  to  do  all  that 
he  could,  under  tbe  circumstances,  to  avoid 
a  collision.  The  evidence  of  the  defendant's 
witnesses.  Including  the  motorman  and  sev- 
eral of  tbe  passengers,  was  to  the  effect  that 
the  moment  he  perceived  this  Intention  on 
the  part  of  the  decedent  the  motorman  pat 
on  the  emergency  air  brakes  to  stop  the  car. 
that  a  light  rain  had  Just  begun  to  fall,  sc 
that  the  rails  were  wet,  and  that  the  imme- 
diate result  was  that  tbe  wheels  locked,  and 


Digitized  by 


Google 


GftL) 


BBAKUSY  T.  AMERICAIT  OUVE  00. 
(1>7  P.) 


793 


the    car  skidded  for   aome  250  feet   before 
■topping,  and  that  It  stmck  the  decedent  at 
the  Intersection  some  40  feet  away  from  the 
point  where  the  motorman'  started  to  apply 
the  brakes.    On  behalf  of  the  plaintiff  there 
was  some  testimony  of  persons  observing  the 
collision  that  the  speed  of  the  car  did  not 
slacken  nntll  after  It  had  stmck  the  automo- 
bile.    One  witness  testified  that,  although 
the  car  was  going  from  30  to  35  miles  an 
boor,  it  did  not  slow  up  until  "about  25  feet 
fran  where  It  stopped."     This,  of  course, 
m<Dst  have  been  a  mistake.    The  car  weighed 
84  tons.     From  this  evidence  it  Is  argued 
that  the  motorman  did  not  set  the  brake  as 
the  witness  had  testified,  and  therefore  that 
he  did  not  use  reasonable  diligence  to  avoid 
a  collision  after  perceiving  the  danger  of  the 
decedent.    It  will  be  perceived  that  the  mo- 
torman had  less  than  a  second  of  time  up  to 
the  moment  of  the  collision  In  which  to  ap- 
ply the  brakes  and  get  them  into  full  opera- 
tion on  the  car.    If  the  car  was  going  at  30 
miles  an  hour,  it  would  traverse  a  distance 
of  44  feet  in  one  second  of  time.    If  It  were 
going  faster,  of  course  it  would  go  farther 
In  one  second.    It  is  obvious  that  there  was 
no  time  for  the  operation  of  .the  doctrine  of 
the  last  clear  chance.     The  40  feet  would 
have  been  passed  before  the  brakes  could 
have  been  fully  set,  so  as  to  check  the  speed 
of  the  car,  and  the  best  efforts  of  the  motor- 
man  wonld  have  been  unavailing.    We  think 
the  court  was  justified  in  its  decision  grant- 
ing the  new  trial,  upon  the  ground  that  the 
evidence  did  not  Justify  the  application  of 
this  doctrine  to  the  case.    The  decedent  was 
dearly  guilty  of  contributory  negligmce  in 
trying  to  cross  ahead  of  the  street  car,  and 
therefore,  unless  the  doctlne  of  the  last  clear 
chance  applied,  the  plaintiff  could  not  re- 
cover.     Hence  the  court  in  its    di8creti<m 
might  readily  have  concluded  that  the  ver- 
dict of  the  jury  was  based  upon  that  doc^ 
trine,  and  that  it  was  rendered  because  the 
ooort  Instructed  them  upon  that  subject. 
The  order  is  afilrmed. 

We  concnr:    OLNET,  J.;  lAWLOR,  J. 


(185  Cal.  E52) 

8HANLEY  v.  AMERICAN  OLIVE  CO. 
(L.  A.  6347.) 


(Supreme  Court  of  California. 
1921.) 


April  20, 


I.  Negligence  «=932(l)— Owner  not  bound  to 
keep  premises  absolutely  safe  for  Invitee. 
One  invited  to  do  work  upon  the  premises 
of  another  may  recover  from  the  owner  for 
injnries  received  owing  to  the  d^mgeroas  con- 
dition of  the  premises  known  to  the  owner,  but 
not  known  to  the  person  so  invited,  but  such 


owner  Is  not  bound  to  keep  his  premises  ab- 
solutely safe,  and  is  only  required  to  use  ordi- 
nary care. 

2.  Negligence  9=962— Waralag  invite*  of  ob- 
vious danger  unneoessary. 

If  there  is  danger  attending  the  work 
which  an  invitee  is  to  do  on  the  premises  of 
another,  and  the  danger  is  not  readily  appar- 
ent to  the  eye,  it  is  the  owner's  duty  to  giro 
reasonable  notice  or  warning  thereof,  but  own- 
er may  assume  that  the  invitee  will  perceive 
that  which  would  be  obvious  to  him  upon  the 
ordinary  use  of  his  own  senses,  and  need  not 
warn  of  obvions  danger. 

3.  Negligence  «=>l  1 1  (I)— Complaint  held  In- 
suflloient  for  failure  to  show  oosditlons  re- 
quiring owner  of  premises  to  warn  switch- 
man. 

In  an  action  against  the  owner  of  prem- 
ises by  a  railway  switcbman,  crushed  between 
a  building  and  a  gravel  car,  which  he  was 
climbing,  a  complaint,  showing  that  the  danger 
from  the  proximity  of  the  building  to  the  track 
was  apparent  to  ordinary  observation,  except 
under  unusual  conditions,  with  no  averment  as 
to  existence  of  such  conditions,  held  insufiident 
to  charge  negligence  in  failing  to  give  warning. 

Department  1. 

Appeal  from  Superior  Courts  Los  Angeles 
Coimty;   Grant  Jackson,  Judge. 

Action  by  John  M.  Shanley  against  the 
American  Olive  Company  for  personal  inju- 
ries. Judgment  on  the  pleadings  for  defend- 
ant, and  plaintiff  appeals.   Affirmed. 

E.  B.  Drake,  of  Los  Angeles,  for  appellant 

Scarborough  &  Bowen,  of  Los  Angeles,  for 
respondrat 

SHAW,  J.  The  plaintiff  sues  to  recover 
damages  arising  from  bodily  injuries  to  him- 
self, alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  After  the  filing  of 
its  answer,  the  defendant  moved  for  judg- 
ment in  its  favor  on  the  pleadings.  This  mo- 
tion was  sustained  by  the  court,  and  judg- 
ment was  entered  accordingly.  The  plaintiff 
appeals. 

The  effect  of  such  motion  by  defendant 
was  to  admit  the  truth  of  all  the  allegations 
of  the  complaint.  The  answer  must  be  disre- 
garded. The  sole  question  is  whether  or  not 
the  facts  stated  in  the  complaint  constitute  a 
cause  of  action  against  the  defendant  We 
proceed  to  state  the  facts  alleged. 

The  defendant  was  the  owner  of  land  near 
the  railroad  of  the  Pacific  Electric  RaUway 
Company,  on  which  land  it  maintained  a 
plant  for  the  buying  and  selling  of  olive  oils 
and  other  products.  At  the  request  of  the 
defendant,  the  Pacific  Electric  Railway  Com- 
pany had  constructed  a  spur  track  for  the 
use  of  the  defendant  in  Its  business,  from 
the  main  track  of  the  railroad  to  and  up(m 
the  said  land.  Thereafter  the  defendant 
built  as  a  part  of  its  plant  a  building  40  fieet 
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hlgta,  16  feet  wide,  and  38  feet  long.  a%e 
plaintUf  was  employed  by  the  Pacific  Elec- 
tric Railway  Company  as  a  switchman  assist- 
ing in  the  operation  of  Its  cars.  The  Pacific 
Electric  Railway  Company  agreed  to  switch 
a  carload  of  gravel  and  sand  for  the  defend- 
ant onto  said  spur  track.  The  plaintiff 
was  one  of  the  crew  of  the  railway  company 
engaged  in  the  said  switching  operation.  On 
the  side  of  said  car  was  a  ladder  for  the  use 
of  the  crew  in  climbing  upon  It.  The  said 
building  was  so  near  to  said  spur  track  that 
when  such  a  car  passed  it  on  the  track  the 
clearance  between  the  ladder  on  the  car  and 
the  side  of  the  building  was  "only  about  4 
to  6  Inches."  While  engaged  in  switching 
said  gravel  car  as  aforesaid,  and  while  at- 
tempting to  climb  upon  the  side  of  the  car 
as  it  was  moving  along  the  spur  track,  the 
plaintitr  was  caught  between  the  car  and 
the  side  of  said  building,  and  was  crushed 
and  Injured.  The  defendant  knew  of  the  sit- 
uation of  the  spur  track  when  it  erected  said 
building,  and  by  the  exercise  of  ordinary  care 
could  have  known  of  the  danger  In  making 
such  a  switching  movement  of  cars  there<Mi. 
The  plaintiff  had  not  been  upon  the  spur 
track,  nor  had  he  been  engaged  in  any  work 
In  relation  thereto  after  the  erection  of  said 
building,  and  he  did  not  know  that  the  build- 
ing was  there  until  after  said  accident  and 
Injury. 

It  is  alleged  that  the  accident  to  plaintiff 
"was  caused  alone  by  the  negligence  of  the 
defendant  in  erecting  and  maintaining  the 
said  building  In  too  close  proximity  to  the 
said  railroad  spur  track  and  necessary  swltch- 
ing  thereon  as  aforesaid,"  and  "by  the  negli- 
gence of  the  defendant  •  •  •  In  failing 
to  give  notice  or  warning  to  the  plaintiff  of 
the  danger  of  making  the  switching  move- 
ment as  aforesaid  with  the  said  building  so 
near  thereto." 

[1,  2]  From  the  facts  alleged  It  appears 
that  the  plaintiff,  as  a  member  of  the  crew 
switching  the  car,  was  invited  by  the  defend- 
ant to  enter  its  premises  for  the  purpose  ol 
switching  said  car  to  the  spur.  A  person  so 
Invited  upon  the  premises  of  another  may  re- 
cover from  such  owner  "for  any  Injuries  re- 
ceived owing  to  the  dangerous  condition  of 
the  premises  known"  to  the  owner  and  not 
known  to  the  person  so  Invited;  bnt  such 
awner  "Is  not  bound  to  keep  his  premises 
absolutely  safe."  29  Cyc.  453.  The  respon- 
sibility of  such  owner  for  the  safety  of  such 
person  in  such  a  case  Is  not  absolute;  he  is 
only  required  to  use  ordinary  care  for  the 
safety  of  the  persons  Us  invites  to  come  upon 
the  premises.  If  there  Is  a  danger  attend- 
ing upon  such  entry,  or  upon  the  work  which 
the  person  invited  is  to  do  thereon,  and  such 
danger  arises  from  causes  or  conditions  not 
readily  apparent  to  the  eye,  It  Is  the  duty 
of  the  owner  to  give  such  person  reasonable 
notice  or  warning  of  such  danger.    But  such 


owner  is  entitled  to  assume  that  such  invitee 
will  perceive  that  which  would  be  obvious  to 
him  upon  the  ordinary  use  of  his  awn  senses. 
He  is  not  required  to  give  to  the  invitee  no- 
tice or  warning  of  an  obvious  danger.  29 
Cyc  471,  474;  26  Cyc.  1213. 

[3]  It  cannot  be  disputed  that  a  building 
40  feet  high,  38  feet  long,  and  15  feet  wide, 
situated  alongside  of  a  spur  track  and  with- 
in 37  inches  of  the  nearest  rail  thereof, 
would  be  obvious  to  the  sight  of  any  person 
approaching  it  under  any  ordinary  circum- 
stances or  conditions.  Even  in  the  night- 
time, unless  the  night  was  unusually  dark.  It 
would  be  easily  perceived.  In  the  daytime 
one  would  have  to  shut  his  eyes,  or  fall  to 
look  in  that  direction,  to  avoid  seeing  It.  The 
complaint  does  not  aver  that  It  was  night- 
time when  the  accident  occurred,  or  that 
the  building  was  in  any  manner  obscured  or 
concealed  from  view,  or  that  the  work  In 
which  plainliff  was  engaged  prevented  him 
from  looking  ahead  or  from  observing  his 
surroundings.  Certainly  the  climbing  of  the 
ladder  on  the  side  of  the  car  would  not  pre- 
vent him  from  doing  so.  The  owner,  so  far 
as  appears,  had  no  reason  to  apprehend  that 
the  plaintiff  would  not  see  the  building  and 
perceive  its  proximity  to  the  track.  Unless 
there  was  some  reason  for  apprehradlng 
this,  he  was  under  no  duty  to  notify  the 
plaintiff  thereof.  Where  a  plaintiffs  canse 
of  action  rests  upon  the  negligence  of  the  de- 
fendant, the  complaint  must  show  such  negli- 
gence. When  the  facts  alleged  show  that 
the  plaintiff  and  defendant  stand  in  such  re- 
lation to  each  other  that  the  defendant  is  not 
chargeable  with  negligence  toward  the  plain- 
tiff, unless  unusual  conditions  coexist  with 
the  conditions  alleged,  such  unusual  condi- 
tions will  not  be  presumed  to  exist  in  favor 
of  the  plaintiff,  but  must  be  alleged  by  the 
plaintiff.  Since  under  the  circumstances  ap- 
pearing in  the  complaint  the  defendant  was 
not  chargeable  with  negligence  toward  plain- 
tiff, as  one  invited  upon  the  premises  and 
standing  in  no  other  relation  to  the  defendant, 
unless  the  building  and  the  danger  therefrom 
to  one  engaged  in  switching  cars  upon  the 
spur  track  were  not  apparent  to  ordinary 
observation,  and  since  they  would  be  so  ap- 
parent, except  under  extraordinary  and  un- 
usual conditions,  it  was  necessary  for  the 
plaintiff  to  allege  the  facts,  if  any  existed, 
which  required  of  defendant  the  exercise  of 
the  unusual  precaution  of  giving  plaintiff 
warning  of  the  existence  of  the  building  and 
its  proximity  to  the  spur  track. 

The  complaint  falls  to  aver  sudi  condi- 
tions, and  hence  it  shows  no  negligence  on 
the  part  of  the  defendant  The  court  below 
did  not  err  in  granting  the  motion  for  Judg- 
ment on  the  pleadings. 

The  Judgment  is  affirmed. 

We  C(mcur:    OI>NEY,  J.;  lAWUJR,  X 
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(Supreme  Court  of  California. 
1921.) 


Coats  «=>22-CrarU  «=>90(4)-^ttoniey'a  faa 
net  reooverabla  In  aiandM-  action  where  dam- 
ages are  less  than  $300;  oonstniotlon  of'stat- 
nte  long  followed  not  disturbed. 
Under  Code  Civ.  Proc.  f  1022,  anthorizinK 
recovery  of  costs  where  plaintiff  recovers  $300 
or  over,  the  attorney's  fee  allowed  to  success- 
fnl  plaintiff  in  an  action  for  libel  or  slander 
cannot    be   allowed    where  plaintiff   recovered 
only  $250  damages,  since  tbat  construction  of 
the  statute  was  adopted  more  than  40  years 
ago,  and  since  that  time  it  has  been  followed 
by  the  courts,  and  not  questioned  by  the  Leg- 
idatnre. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Grant  Jackson,  Judge. 

Action  for  slander  by  Charles  N.  Rapfogel 
against  Jacob  H.  Klassen.  From  an  order 
striking  out  plaintUTs  cost  bill  after  Judg- 
ment for  the  plaintiff,  plaintiff  appeals.  Af- 
firmed. 

Janeway  &  Beach  and  Lester  W.  Both,  all 
of  Los  Angeles,  for  appellant.    , 

Charles  M.  Ackerman,  of  Los  Angeles,  for 
resiwndent. 

SHAW,  J.  The  plaintiff  recovered  a  judg- 
ment for  $250  in  an  action  for  slander,  begun 
in  the  superior  court  In  due  time  there- 
after he  filed  a  cost  bill,  claiming  only  the 
sum  of  $100  as  counsel  fees  allowed  as  costs, 
under  the  act  of  March  23, 1872  (Stats.  1871- 
72,  p.  533).  On  motion  of  the  defendant,  the 
court  below  made  an  order  striking  out  said 
cost  bill.  The  plaintiff  appeals  from  this  or- 
der. 

Section  1022  of  the  Code  of  CMl  Proce- 
dure provides  that  when.  In  an  action  In  the 
superior  court  for  the  recovery  of  money  or 
damages,  the  plaintiff  recovers  $300  or  over, 
bets  also  allowed  to  recover  his  costs.  Since 
costs  are  not  allowed  in  any  case  except 
where  it  is  so  provided  by  statute,  it  follows 
that  the  plaintiff  in  such  an  action  is  not  en- 
titled to  recover  costs  where  he  recovers  less 
than  $300  of  his  demand. 

Section  7  of  the  act  of  1872,  above  men- 
tioned, provides  that  In  an  action  for  libel  or 
slander,  "in  case  plaintiff  recovers  judgment, 
he  shall  be  allowed  as  costs  one  hundred  (100) 
dollars,  to  cover  counsel  fees,  In  addition  to 
the  other  costs."  The  claim  of  the  plaintiff 
Is  that,  notwithstanding  the  general  provi- 
sions of  section  1022  of  the  Code,  under 
which  costs  are  not  to  be  allowed  unless  the 
plalntifl  recovers  $300  or  over,  the  effect  of 
the  act  of  1872  is  that  the  plaintiff  may  re- 
cover the  $100  as  counsel  fees,  in  an  action 
for  slander  or  libel,  as  costs,  regardless  of 


of  his  recovery  for  damages. 
This  precise  question  was  presented  and  de- 
cided In  Jacobl  v.  Baur,  55  Cal.  554.  It  was 
held  In  that  case  that  the  act  of  1872  did  not 
have  the  effect  of  allowing  costs  to  the  plain- 
tiff in  any  case  where  it  was  not  allowed  by 
the  general  law,  as  provided  in  the  Code  of 
Civil  Procedure,  referring  to  section  1022 
aforesaid,  and,  hence,  that  the  plaintiff  was 
entitled  to  recover  no  costs  whatever.  In  an 
action  for  slander,  where  his  recovery  of  dam- 
ages was  less  than  $300.  The  plaintiff  at- 
tacks this  decision,  and  asks  that  we  should 
overrule  it.  Inasmuch- as  it  was  decided  In 
1880  and  has  been  followed  ever  since  as  the 
law  of  the  state  without  question  by  the 
courts  or  amendment  by  the  Legislature,  we 
are  not  disposed  to  disturb  the  law  as  thus 
settled  and  followed.  Reasons  may  be  given 
on  either  side,  of  course,  but  we  must  pre- 
sume that  they  were  all  considered  and  de- 
termined by  the  court  In  the  dedslon  of  that 
case.  No  sufficient  reason  for  overruling 
the  case  has  been  -presented,  and  we  there- 
fore adhere  to  the  doctrine. 
The  judgment  is  affirmed. 

We  concur:    OLNET,  J.;  LAWLOB,  J. 


(185  Cal.  52t) 
WOOD  et  al.  V.  NIEMEYER  et  al. 
(L.  A.  6427.) 

(Supreme  Court  of  California.    April  18, 1921.) 

1.  Fraud  «=>58(l)— Finding  of  fraud  In  ex- 
change of  property  Justified. 

In  action  for  fraud,  inducing  plaintiffs  to 
exchange  a  ranch  for  a  moving  picture  theater 
building,  where  it  was  claimed  tbat  defendant 
owner  and  other  defendant,  purporting  to  have 
possession  under  assignment  of  lease,  made 
fraudulent  representations  as  to  existence  of 
lease  and  as  to  the  condition  of  the  moving 
picture  business,  evidence  held  to  sustain  find- 
ings that  the  lease  and  the  assignment  were 
fictitious  and  arranged  for  the  purpose  of  en- 
abling defendant  owner  to  secure  a  purchaser, 
and  tbat  plaintiffs  relied  on  such  representa- 
tions. 

2.  Fraud  «=»  13(1)— Representations  as  to  lease 
not  bona  fide  bold  actionable,  regardless  of 
Its  terms. 

Where  plaintiffs  were  induced  to  exchange 
their  ranch  for  a  building  containing  a  moving 
picture  theater  by  representations  that  the 
building  was  leased,  when,  in  fact,  the  lease 
was  not  bona  fide,  but  was  executed  as  part  of 
a  conspiracy  to  enable  the  owner  to  dispose  of 
the  building,  such  representations  were  action- 
able, regardless  of  the  fact  that  the  representa- 
tions as  to  the  terms  of  the  lease  were  true. 

3.  Fraud  «=s>59(2)  —  Measure  of  damages 
stated. 

In  action  for  fraudulent  representations,  in- 
ducing plaintiffs  to  exchange  their   ranch  for 
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defendant* 8  propertyi  the  meaBore  of  damaces 
was  the  difference  between  the  actual  value  of 
the  property  received  by  the  plaintiffs  and  the 
value  which  it  woold  have  had  if  the  defend- 
ant's representations  as  to  the  value  thereof 
had  been  true.  . 

4.  Appeal  and  error  «=» 1 033 (9)— That  finding 
of  value  was  not  supported  by  the  evidence 
is  harmless,  where  appellee  was  entitled  to 
more  than  he  received. 

In  action  for  fraud,  inducing  plaintiffs  to 
exchange  their  ranch  for  defendant's  city  prop- 
erty, insufSdency  of  evidence  to  support  finding 
as  to  actual  value  of  plaintiff's  property  held 
immaterial  on  defendant's  appeal  from  Judg- 
ment awasding  damages  on  the  mistaken  theory 
that  the  measure  of  damages  was  the  difference 
between  the  actual  value  of  the  exchanged 
properties,  where  the  difference  between  the 
actual  value  received  by  plaintiffs  and  the 
value  which  it  would  have  had  if  the  repre- 
sentations had  been  true,  the  proper  measure 
of. 'damages  in  such  case,  was  greater  than  the 
amount  of  such  judgment. 

5.  Evidence  9=»l  13(20)— Land  exchange  con- 
tract, giving  valuation  of  iiroperty,  admissible 
as  some  evidence  of  Its  value. 

In  action  for  fraud,  inducing  execution  of 
land  exchange  contract,  the  memorandum  of 
the  agreement  concerning  the  property  to  be 
conveyed,  giving  the  valuation  placed  upon  the 
property,  held  admissible  as  some  evidence  of 
its  value. 

6.  Fraud  ^sOO— Cost  of  alterations  of  building 
recoverable  as  damages. 

In  an  action'  for  fraud  inducing  plaintiffs 
to  exchange  their  ranch  for  a  moving  picture 
theater  building,  where  it  appeared  that  de- 
fendants misrepresented  the  existence  of  a 
lease  and  the  condition  of  the  lessee's  moving 
picture  business,  when,  in  fact,  the  building 
could  not  be  successfully  rented  as  a  moving 
picture  theater,  the  cost  of  making  alterations 
to  make  the  building  suitable  for  other  pur- 
poses was  recoverable  as  an  element  of  dam- 
ages. 

Department  2. 

Appeal  from  Superior  Court,  I/)b  Angeles 
<>>unty;    L.    H.    Valentine,    Judge. 

Action  by  Jeanette  Klrkbam  Wood  and  an- 
other against  Linns  3.  Niemeyer  and  anoth- 
er; Judgment  for  plalntlfCs,  and  defendants 
appeal.    Affirmed. 

James  S.  Bennett  and  Harold  E.  Thomas, 
both  of  Los  Angeles,  for  appellants. 

Loewenthal,  Loeb,  &  Walker  and  Loeb, 
Walker  &  Loeb,  all  of  Los  Angeles,  for  re- 
spondents. 

USNNON,  J.  In  the  month  of  December, 
1917,  plaintiff  I.  A.  Wood  was  the  owner  of  a 
ranch  consisting  of  €3  acres  of  land,  part  in 
vineyard,  part  in  alfalfa,  and  the  rest  un- 
improved, and  defendant  Miemeyer  owned  a 
building  in  the  city  of  Los  Angeles  which 
contained  two  small  stores  and  an  auditorium 
and   lobby,    designed    and    constructed   for 


use  aa  a  moving  picture  tbeatev.  Being  de- 
sirous of  disposing  of  their  respective  hold- 
ings, each  had  listed  his  property  with  a 
real  estate  broker  in  Los  Angeles.  By  this 
broker  the  two  parties  were  brought  togeth- 
er, and,  after  eacb  had  inspected  the  prop- 
erty of '  the  other,  an  exchange  was  finally 
effected,  whereby  the  said  plaintiff  transfer- 
red to  defendant  Niemeyer  his  ranch,  to- 
gether with  certain  horses,  cattle,  tools,  and 
implements  thereon,  and  received  from  said 
defendant  the  lot  and  building  above  mention- 
ed and  certain  additional  property  which 
need  not  be  described.  The  exchange  was 
made  by  means  of  an  escrow  proceeding, 
whldi  was  completed   in  January,  1918. 

In  the  latter  part  of  the  year  1918,  plain- 
tiff I.  A.  Wood  and  Ills  wife  brought  the 
present  action  against  defoidants  Niemeyer 
and  Dones  for  damages  for  fraud  in  the 
transaction  above  outlined.  It  appears  from 
the  allegations  of  the  complaint  that,  during 
the  negotiations  for  the  exchange  and  for  the 
purpose  of  inducing  plaintiffs  to  consent  to 
and  consummate  said  exchange,  defendant 
Klemeyer  represented  that  the  moving  pic- 
ture theater  in  the  building  owned  by  him  was 
rented  to  a  reliable  tenant  named  Dones,  who 
was  in  possession  of  the  theater  under  a  writ- 
ten assignment  of  a  lease  executed  by  defend- 
ant Niemeyer,  as  lessor,  and  one  Fred  Ford, 
as  lessee,  on  May  31,  1917.  The  said  defend- 
ant further  stated  that  the  theater  was  being 
conducted  at  a  profit  by  said  Dones,  and  that 
the  latter  was  paying  a  monthly  rental  of 
$176  under  the  lease,  which  would  not  expire 
until  June  1, 1920.  The  complaint  states  that 
upon  plaintiffs  communicating  with  defend- 
ant Dones,  informing  him  of  their  contem- 
plated purchase  and  inquiring  as  to  the  truth 
of  these  statements,  defendant  Donee  stated 
to  plaintiffs  that  the  lease  was  in  full  force 
and  effect,  and  that  he  was  conducting  the 
theater  at  a  profit  and  doing  very  well. 
Plaintiffs  believed  the  statements  and  rep- 
resentations of  defendants,  made  the  ex- 
change in  reliance  thereon,  and  were  deceiv- 
ed thereby.  On  January  19,  1918,  at  the 
time  of  the  completion  of  the  escrow,  de- 
fendant Niemeyer  paid  to  plaintiffs  the  sum 
of  $105,  purporting  to  be  a  part  of  the  roit 
of  the  theater  for  the  month  of  January, 
paid  to  defendant  Niemeyer  by  defendant 
Dones.  Thereafter  defendant  Dones  never 
paid  any  rent  for  the  theater,  and,  on  ac- 
count of  the  nonpayment  of  rent,  plaintUEs 
were  compelled  to  cancel  the  lease  <«  Febru- 
ary 6,  1918.  The  complaint  then  seta  forth 
that  the  lease  and  assignment  were  executed 
to  Ford  and  Dones  as  agents  of  defendant 
Niemeyer  and  as  part  of  a  (.>onsplracy  for 
the  purpose  of  enabling  defendants  to  rep- 
resent ttiat  the  theater  was  being  profitably 
conducted  by  a  reliable  tenant,  and  that  the 
statements   and  representations   in   respect 
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thereto  were  made  as  a  part  of  an  agree- 
ment between  the  defendants  for  the  purpose 
of  Inducing  the  purchase  by  plaintiffs.  Plain- 
tiffH  allege  that  no  revenue  is  obtainable 
from  the  auditorium  as  a  moving  picture 
theater,  and  that  it  must  be  remodelled  so 
as  to  render  it  suitable  for  other  purposes, 
that  the  property  is  not  worth  what  it  would 
have  been  had  defeadants'  representations 
as  to  the  lease  and  rental  thereof  been  true. 
Flaintifls  seek  damages  for  the  alleged  fraud. 

Both  defendants  filed  answers  denying 
the  allegations  of  the  complaint,  and  defend- 
ant Nlemeyer  filed  a  cross-complaint,  claim- 
ing misrepresentations  on  the  part  of  plain- 
tiffs as  to  the  value  of  the  ranch,  and  asking 
damages  therefor.  The  trial  court  found 
that  the  facts  in  regard  to  the  conspinu^  in 
the  ostensible  execution  and  assignment  of 
the  lease  and  the  representations  made  by 
defendants  concerning  the  same  were  substan- 
tially as  pleaded  in  the  complaint.  The  alle- 
gations of  the  cross-complaint  as  to  Hie 'mis- 
representations on  the  part  of  plaintiffs  and 
resulting  damages  to  defendant  Niemeyer 
were  found  to  be  untrue.  Judgment  was  ren- 
dered In  ftivor  of  plaintiffs  for  damages  In 
the  sum  of  $9,007.  Defendants  appeal  from 
the  judgment  upon  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  findings  of 
the  trial  court  in  the  following  particulars: 
(1)  The  making  of  false  representations  by 
defendants;  (2)  plaintiffs'  reliance  upon  de- 
fendants' representations;  (3)  the  value  of 
the  respective  properties  exchanged. 

Plaintiff  I.  A.  Wood  testified  that  defend- 
ant Nlemeyer  told  him  that  the  theater  was 
being  conducted  by  defendant  Dones  at  a 
profit,  that  Dones  was  occupying  the  same 
as  assignee  of  a  lease  and  was  paying  $175 
a  month  therefor,  that  Dones  was  a  reliable 
tenant,  and  that  the  rent  would  be  mailed  to 
plaintiff  the  first  of  each  month  so  that  he 
would  not  even  have  to  go  to  the  building 
to  collect  the  same.  The  purported  lease  was 
delivered  to  plaintiff,  and,  when  he  inquired 
as  to  the  whereabouts  of  Ford,  the  original 
lessee,  he  was  informed  by  the  def«idants 
that  Ford  could  not  be  located.  Plaintiff  fur- 
ther testified  that  he  would  not  have  con- 
summated the  deal  had  he  not  believed  the 
statements  of  defendant  concerning  the  ex- 
istence of  the  lease,  and  that  the  building 
was  rented  and  brlujrinp  in  good  returns,  and 
was  a  "good  revenue-paying  affair."  Up  to 
this  point  plaintifTs  testimony  was  corrob- 
orated by  Mr.  Klous,  but  the  latter  was  not 
present  at  the  interviews  between  plaintiff 
and  Mr.  Dones.  Plaintiff  testified  that,  be- 
fore pnrchaslng  the  property,  he  Inspected 
It  several  times  and  had  several  conversa- 
tions with  defendant  Dones.  At  the  first 
conversation  defendant  Dones  refused  to  talk 
about  the  property  until  he  had  received  word 
from  Mr.  Niemeyer.  Hie  later  told  plaintiff 
he  had  communicated  with  Mr.  Nlemeyer, 
and  that  £he  latter  had  stated  that  he  was 


thinking  of  making  an  exchange  with  plain- 
tiff, and  that  plaintiff  was  free  to  question 
Dones  concerning  the  property.  Plaintiff 
then  asked  about  the  business,  and  Dones 
said  that  he  was  running  the  theater  under 
the  lease,  which  was  "absolutely  all  right," 
that  business  was  increasing  very  much, 
that  he  expected  in  a  short  time  to  pay  off 
the  mortgage  on  the  furniture  in  the  theater, 
and  that  he  "only  regretted  that  there  wasn't 
more  seats  in  the  building  than  it  contain- 
ed." The  ezcfiange  was  made  In  January, 
1918,  and  plaintiff  testified  that  Dones  never 
paid  any  rent  thereafter  and,  when  plaintiff 
went  to  the  theater  for  the  rent,  shortly  after 
the  1st  of  February,  1918,  Dones  told  him  that 
he  could  not  pay  the  rent ;  that  the  theater 
was  not  paying,  and  he  could  not  run  It 
The  theater  was  then  closed,  and  plaintiff 
was  unable  to  rent  it,  and  had  received  only 
$175  as  rent  therefor  from  the  time  he  ac- 
quired the  building  until  the  date  of  the 
trial,  which  was  over  a  year  and  a  half. 

Defendant  Dones,  who  was  called  as  a  wit- 
ness by  plaintlfCs,  subject  to  the  provisicms 
of  section  2055  of  the  C!ode  of  Civil  Proce- 
dure as  added  by  St  1915,  p.  68,  testified 
that  he  had  never  seen  Ford,  the  original 
lessee,  that  some  time  prior  to  the  assignment 
of  the  lease  to  him  he  was  called  on  the  tel- 
ephone by  Ford,  who  said  he  heard  Dones 
wanted  to  open  the  theater,  and  that  Dones 
then  asked  Ford  to  come  and  talk  over  the 
matter.  Ford  never  appeared,  but,  a  few 
days  after  this  conversation,  defendant  Nie- 
meyer came  to  see  Dones,  and  stated  that 
he  would  obtain  an  assignment  of  the  lease 
from  Ford  to  Dones.  Danes  also  testified 
that,  after  the  assignment,  and  during  the 
months  of  December,  1917,  and  January, 
1018,  he  occupied  the  theater  as  tenant,  but 
he  admitted  his  signature  to  a  letter,  pro- 
duced by  plaintiffs'  counsel,  dated  April  15, 
1918,  and  addressed  to  a  deputy  collector  of 
Internal  revenue  of  the  United  States  govern- 
ment In  this  letter  it  was  stated  that, 
during  the  months  of  December,  1917,  and 
January,  1918,  Donee  was  the  manager  of 
the  theater  in  question,  that  during  the  time 
that  he  was  manager  Mr.  L.  J.  Nlemeyer 
was  the  owner  of  the  theater  as  well  as  of 
the  furniture  and  property,  both  real  and 
personal,  that  he  had  nothing  to  do  witb  the 
taxes,  and,  in  fact,  did  not  know  there  was 
a  government  tax  to  be  paid.  The  letter 
closed  with  the  following  statement: 

"I  hope  this  letter  will  make  it  plain  that  I 
have  never  owned  any  theater  whatsoever,  and 
-nhen  I  was  running  said  theater,  it  was  simply 
as  manager  for  Mr.  I>.  J.  Niemeyer." 

Another  witness,  called  by  plaintiffs,  a 
real  estate  man,  testified  that,  shortly  prior 
to  the  transaction  between  plaintiffs  and 
defendants  now  before  the  court,  defendant 
Niemeyer  had  listed  the  theater  property 
with  Jiim.    This  real  estate  dealer  arranged 
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an  exchange  of  the  property  for  property  In 
Colorado.  At  the  time  of  the  exchange  it  was 
represented  that  the  theater  was  leased  to 
parties  by  the  names  of  Warner  and  Sayler. 
Shortly  after  the  consummation  of  the  ex- 
change the  client  from  Colorado  became  dis- 
satisfied and  wished  to  rescind.  At  first  de- 
fendant Nlemeyer  declined,  but  finally  con- 
sented to  a  rescission  upon  being  Informed 
by  the  witness  that  the  latter  had  discorer- 
ed  that  the  lease  under  which  the  theater 
was  operated  at  the  time  of  the  exchange  was 
not  bona  fide,  the  ostensible  lessees  having 
been  paid  by  defendant  Nlemeyer  to  sign  the 
lease.  This  testimony  was  corroborated  by 
that  of  a  witness  who  bad  been  employed  at 
the  theater  as  a  Janitor  during  the  times  in 
question. 

[1]  It  is  unnecessary  to  go  into  further  de- 
tail, for  to  do  so  would  be  but  weighing 
the  eridence,  and' it  is  clear  from  the  evidence 
thus  far  excerpted  that  there  is  ample  sub- 
stantial evidence  In  support  of  the  findings 
to  the  effect  that  the  lease  and  assignment 
were  fictitious,  and  arranged  for  the  purpose 
of  enabling  defendant  Nlemeyer  to  secure  a 
purchaser  of  the  property,  and  that  they  in 
fact  accomplished  the  purpose  which  they 
were  designed  to  bring  about 

[2]  The  court  found  that  the  representa- 
tions that  the  lease  would  not  expire  until 
June  1,  1020,  and  that  the  lease  called  for 
a  monthly  rental  of  $175,  were  untrue.  De- 
fendants complain  of  this  finding,  claimlnpr 
that  the  terms  of  the  lease  show  that  these 
representations  were  true.  The  court  found, 
in  substance,  that  the  lease  was  not  bona 
fide,  but  was  executed  as  part  of  a  conspiracy 
to  permit  the  defendant  Nlemeyer  to  dis- 
pose of  his  property,  and  that  the  represen- 
tations that  there  was  a  binding  lease  to  a 
reliable  tenant  containing  the  terms  men- 
tioned was  untrue.  The  evidence  Justifies 
this;  if  there  was  not  a  bona  fide  lease  as 
represented,  the  terms  uf  the  purported 
lease  were  immaterial. 

[3-5]  The  remaiidng  questions  concern  the 
findings  of  the  value  of  the  properties  ex- 
changed. The  findings  place  the  value  of 
the  ranch  traded  by  plaintiffs  at  $26,900, 
less  a  mortgage  of  $6,000,  and  the  value  of  the 
personal  property  transferred  with  the  ranch 
at  $2,500,  making  a  total  valuation,  after 
deducting  the  amount  of  the  mortgage,  of 
$23,400.  The  value  of  the  theater  property 
which  passed  to  plaintiffs  under  the  exchange 
was  found  to  be  $19,193,  less  an  Incumbrance 
of  $8,000,  and  the  additional  property 
transferred  was  valued  at  $3,200,  making  a 
total  of  $14,393.  The  damage  awarded  was 
the  difference  between  the  value  of  the 
property  conveyed  by  plaintiffs  and  that 
received  by  them  from  defendants,  of  $9,007. 
Defendants  assert  that  the  evidence  did  not 
warrant  the  placing  of  a  gross  valuation  of 
$26,900  upon  the  ranch.   This  contention  mer- 


its but  little.  If  any,  oonsideraticni,  for  re- 
spondents have  demonstrated  in  their  brief 
that,  from  the  evidence  adduced,  the  trial 
court  should  have  applied  a  different  measure 
of  damages,  and  consequently  have  placed 
a  higher  valuation  on  the  ranch  than  that 
found.  That  la  to  say,  the  trial  court  found, 
upon  sufficient  and  satiilfactory  evidence, 
that  the  defendant  Nlemeyer  represented  the 
value  of  the  theater  property  to  be  $35,000, 
and  the  aggregate  value  of  certain  other 
real  and  personal  property,  which  was 
also  Involved  in  the  trade,  to  be  $3,200, 
making  the  represented  aggregate  value 
of  the  defendant's  property  to  be  $38,- 
200.  The  trial  court  further  found  the 
actual  value  of  the  defendant's  property 
Involved  in  the  exchange  to  be  but  $19,193. 
Upon  these  findings  and  the  settled  rule  of 
law  in  this  state  applicable  to  actions  "for 
deceit  in  the  sale  or  exchange  of  real  estate 
•  •  •  "  the  plaintiff,  as  the  party  found 
to  have  been  defrauded,  was  entitled  to  re- 
cover the  difference  between  the  actual  value 
of  the  property  which  he  received  and  the 
value  which  It  would  have  had  if  the  defend- 
ant Nlemeyer's  representations  as  to  the  val- 
ue thereof  had  been  true.  Hlnes  v.  Brode, 
168  Cal.  607,  143  Pae.  729;  Blake  v.  Arp. 
ISO  Cal.  144,  179  Pac.  683 ;  George  Ooplc 
Co.  V.  Hlndes,  34  Oal.  App.  676,  170  Pac. 
155.  So  we  say,  in  unison  with  counsel  for 
respondent,  that  appellant  has  but  little  cause 
for  complaint  as  to  the  amount  of  damages 
awarded  him  when,  as  a  matter  of  law  upon 
the  facts  as  found,  the  trial  court  should 
have  awarded  the  plaintiff  as  damages  the 
sum  of  $19,007,  the  difference  between  thi> 
misrepresented  and  the  actual  value  of  the 
defendant's  property,  rather  than  the  sum  of 
$0,007,  which  the  court  did  award  for  dam- 
ages, upcn  the  mlstako)  theory  that  the 
measure  of  damages  was  the  difference  be- 
tween the  actual  market  value  of  the  ex- 
changed properties.  Defendants  contend  that 
there  was  no  evidence  to  support  the  finding 
that  the  value  of  the  personal  property  trans- 
ferred to  defendant  Nlemeyer  by  plalntlffis 
was  $2,500.  It  does  not  appear  that  the  val- 
ues of  either  the  personal  property  sold  with 
the  ranch  or  the  property  which  passed  to 
plaintiffs  with  the  theater  property  were  In 
dispute.  However  that  may  be,  plaintiffs  in- 
troduced In  evidence  a  written  memorandum 
which  plaintiff  I.  A.  Wood  had  delivered  to 
defendant  Nlemeyer  at  the*  time  of  the  com- 
pletion of  their  negotiations.  This  writing, 
which,  it  was  testified,  was  a  memorandum 
of  the  agreement  of  the  parties  to  the  ex- 
change, contained  a  list  of  the  property  con- 
veyed by  plaintiffs  to  defendant  Nlemeyer 
and  plaintiff's  estimate  of  the  value  thereof, 
including  an  Itemized  statement  of  the  per- 
sonal property  in  question  at  a  total  valua- 
tion of  $2,500.  Defendants  claim  that  this 
valuation  cannot  be  considered  In  determin- 
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lug  tbe  value  of  the  personal  property,  for 
the  reason  that  In  this  memorandum  tbe 
ranch  was  yalned  at  $31,500,  whereas  the 
court  found  the  ranch  to  be  worth  only  $26,- 
900.  Considerable  evidence  was  Introduced 
on  both  sides  as  to  the  value  of  the  real 
estate,  and  while  the  court  evidently  ^ accept- 
ed other  evidence  aa  to  tbe  value  of  the 
ranch.  It  does  not  follow  that  the  court  dis- 
regarded tbe  valuation  placed  upon  the  per- 
sonal property  by  the  plaintiff.  Since  the 
memorandum  In  question  was  a  memoran- 
dum of  the  agreement  of  the  parties  con- 
cerning tbe  property  to  be  conveyed,  tbe 
statements  therein  contained  were  some  evi- 
dence pt  the  value  of  the  personal  property 
transferred.  Booth  v.  Pendola,  88  Cal.  36, 
23  Pac.  200,  25  Pac  1101;  Bringham  v. 
Knox,  127  Cal.  40,  58  Pac  198;  Lehigh  T. 
Standard  Tie  Co.,  149  Mich.  102,  112  N.  W. 
481.  No  evidence  was  introduced  by  de- 
fendants to  contradict  or  offset  these  state- 
ments. 

[t]  The  final  contention  of  defendants  re- 
lates to  the  fact  that  in  valuing  the  build- 
ing traded  by  defendant  Nlemeyer  to  plain- 
tiffs the  court  deducted  from  the  cost  of  re- 
production thereof  the  cost  of  altering  the 
building  to  ntake  it  suitable  for  a  use  other 
than  as  a  moving  picture  theater.  There 
was  testimony  that  no  rent  could  be  obtain- 
ed from  the  building  in  the  condition  in 
which  it  stood,  because  no  one  would  rent 
the  auditorium  as  a  moving  picture  theater, 
and  that  was  the  only  purpose  for  which  it 
could  be  used  in  Its  then  condition.  Plain- 
tiffs were  induced  to  .accept  the  building  in 
that  condition  by  the  representations  of  de- 
fendants that  tbe  building  was  rented  and 
was  producing  income  as  a  moving  picture 
theater.  Therefore  the  fact  that  the  build- 
ing would  not  yield  an  income  as  it  then 
stood  and  the  necessity  for  altering  the  same 
to  make  It  rentable  was,  binder  the  theory 
adopted  by  the  trial  court,  an  element  to  be 
taken  Into  consideration  In  fixing  the  damage 
resulting  from  the  fraud. 

The  Judgment  is  affirmed. 

We  concur:  WIUBUK,  J.;   SLOANE,  J. 


(185  Cal.  634) 

SHERMAN  V.  S.  K.  D.  OIL  CO.  «t  al. 

(L.  A.  5696.) 

(Supreme  Court  of  California.    AprU  19, 1921.) 

I.  Corporations     9=»6 1 7 (2)— Dissolution     for 
failure  to  pay  license  tax  does  not  mature 
obligations. 
The  dissolution  of  a  corporation  by  opera- 
tion of  law  for  failure  to  pay  the  license  tax 
does  not  mature  obligations  of  the  corporation 
not  yet  due. 


2.  Corporations  «=s252— Ordinarily  eredltor's 
action  against  stockholders  accrues  after  un- 
satisfied execution  against  corporation. 

The  general  rule  is  that  the  right  of  action 
by  a  creditor  against  a  stockholder  for  the 
unpaid  value  of  the  stock  does  not  accrue  until 
judgment  has  been  obtained  against  the  corpo- 
ration and  execution  thereon  returned  nulla 
bona. 

3.  Corporations  «=3252— Creditor's  action  ac- 
crues against  stockholders  without  Judgment 
and  execution  against  Insolvent  corporation. 

A  creditor's  right  of  action  against  the 
stockholders  of  a  corporation  accrues  without 
the  necessity  of  obtaining  judgment  and  execu- 
tion against  the  corporation,  in  case  the  cor- 
poration is  insolvent  and  that  fact  has  become 
manifest  by  its  ceasing  to  do  business. 

4.  Limitation  of  actions  9=958  (4)--Credltors 
of  dissolved  corporation  not  required  to  sue 
stockholders  before  maturity  of  obligations; 
hence  limitations  began  to  run  only  from 
maturity  of  note. 

Creditors  of  corporation  which  was  engaged 
in  the  highly  speculative  enterprise  of  drilling 
for  oil  on  leased  premises  are  not  required  to 
bring  suit  against  stockholders  of  the  corpora- 
tion for  tbe  unpaid  value  of  their  stock  be- 
fore the  notes  given  to  creditors  have  matured, 
even  though  before  that  time  the  corporation 
had  been  dissolved  for  failure  to  pay  its  license 
tax  and  was  insolvent  and  had  ceased  to  do 
business,  so  that  the  statute  of  limitations 
against  a  creditor's  bill  began  to  run  only  from, 
the  maturity  of  the  notes. 

5.  Limitation  of  actions  ^3>34(5)— Creditors' 
suit  against  stockholders  is  not  to  enforce 
statutory  "liability  created  by  law." 

A  bill  by  creditors  of  a  corporation  against 
the  stockholders  to  compel  them  to  pay  the 
difference  between  the  value  of  the  property 
for  wbich  tbe  stock  was  issued  and  the  par 
value  of  the  stock  is  not  a  suit  on  a  "liability 
created  by  law,"  within  the  meaning  of  that 
term  as  used  in  Code  Civ.  Proc.  §  359,  re- 
quiring such  actions  to  be  brought  within  three 
years. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liability 
Created  by  Law.] 

6.  Limitation  of  actions  «=339(  14)— Creditors' 
suit  against  stockholders  is  not  for  "relief  on 
ground  of  fraud  or  mistake." 

A  suit  by  creditors  of  corporation  to  en- 
force a  liability  of  tbe  stockholders  to  pay 
the  full  value  of  the  stock  issued  to  them  is 
not  one  for  relief  on  the  ground  of  fraud  or 
mistake,  within  Code  Civ.  Proc.  §  338,  subd.  4, 
requiring  such  an  action  to  be  begun  within 
three  years  after  the  discovery  of  the  fraud  or 
mistake,  but  is  regulated  by  Code  Civ.  Proc.  | 
343,  requiring  actions  for  relief  not  thereinbe- 
fore provided  for  to  be  commenced  within  four 
years  after  the  cause  of  action  accrued. 

7.  Corporations  $s»273— Stockholders  with  no- 
tice liable  to  creditors  for  antire  overissue 
of  stock  notwithstanding  return  of  part  to 
corporation. 

Where  a  corporation  issued  its  stock,  hav- 
ing a  par  value  of  $500,000,  in  payment  for  an 
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MBl^ment  of  an  oil  lease  valned  at  $126,000, 
under  an  arrantrement  whereby  tbe  recipient 
of  the  stock  immediately  returned  $375,000  to 
tli«  treasary  for  sale  by- the  company,  a  credi- 
tor is  entitled  to  recover  the  difference  l>etweeB 
the  actaal  valoe  of  the  oil  lease  and  the  total 
par  value  of  the  stock  issaed  without  deduction 
for  that  returned  to  the  company. 

8.  Corporations  is=>240(l)  —  Creditor  with 
Icnowledge  cannot  recover  from  stockholders 
for  overvaluation. 

Creditors  who  extended  credit  with  full 
knowledge  that  corporation's  stock  was  issued 
for  OTervalned  property  cannot  recover  for 
such  issuance  by  a  creditor's  bill  in  equity. 

9.  Corporatlons^9240(l)  —Notice  to  creditors 
that  part  of  the  stock  had  been  issued  for 
overvalued  property  is  not  notice  that  all 
was  Issued  and  part  returned. 

Notice  to  creditors  of  a  corporation  that  a 
stated  amount  of  the  stock  of  the  company  had 
been  issued  for  an  overvalued  oil  lease  is  not 
notice  to  them  that  the  entire  authorized  stock 
had  been  so  issued  and  the  amount  exceeding 
that  stated  returned  to  the  company. 

10.  Corporations  4=9240(1)— Creditor  bound 
by  valuation  of  property  for  which  he  knew 
stock  was  Issued. 

The  creditor  of  a  corporation,  who  knew 
that  stock  had  been  issued  for  an  oil  lease  at 
an  overvaluatdon,  cannot  recover  from  the 
stockholders  the  difference  between  the  valua- 
tion and  the  true  value  of  the  lease,  though  he 
can  recover  for  other  stock  issued  for  the  lease 
and  returned  to  the  company  for  sale. 

11.  Limitation  of  actions  <S=9l24 — Amended 
complaint  bringing  In  new  defendants  Is  "com- 
mencement of  action"  as  to  them. 

An  action  is  commenced  as  to  defendants, 
who  were  not  made  parties  to  the  original  com- 
plaint, but  were  made  defendants  in  the  amend- 
ed complaint,  only  at  the  time  of  the  filing  of 
the  amended  complaint. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cod>- 
mencement  of  Action.] 

12.  Corporations  ^=s244( I)— Failure  to  iu>ve 
stock  transferred  to  buyer  leaves  seller  lia- 
ble to  creditors. 

A  stockholder,  who  sold  his  stock  to  an- 
other but  failed  to  have  it  transferred  on  the 
books  of  the  corporation,  remains  liable  to  the 
creditors  of  the  corporation. 

13.  Corporations  «=9244(5)-rStockholder  must 
participate  or  have  notice  of  watered  stock 
to  be  liable  to  creditors. 

A  stockholder  in  the  corporation  is  not 
liable  to  creditors  for  the  issuance  of  the 
corporate  stock  for  overvalued  property,  un- 
less be  either  participated  in  the  original  trans- 
action, or  thereafter  accepted  a  transfer  of  the 
stock  with  notice  of  the  transaction. 

14.  Appeal  and  error  «=>934(  I )— All  prssump- 
tlons  are  to  be  Indulged  In  favor  of  the  Judg- 
ment. 

On  appeal,  all  presumptions  are  to  be  in- 
dulged in  favor  of  the  judgment. 


15.  Corporations  «=32«8( I)— Complaint  held  te 
show  all  defendants  except  one  were  trans- 
ferees of  stock. 

The  complaint  by  a  creditor  against  stock- 
holders of  a  corporation  which  alleged  that 
all  the  stock  of  the  corporation  was  issned  to 
one  of  the  defendants  as  the  purchase  price  of 
an  oil  lease,  and  alleged  that  the  other  defend- 
ants Immediately  thereafter  acquired  by  a 
transfer  portions  of  such  stock  as  part  of  the 
same  transaction,  shows  by  a  fair  construction 
that  all  except  the  first-named  defendant  were 
transferees  of  the  stock. 

16.  Corporations  «=9268(2)— Answer  held  to 
show  transfereee  of  stock  participated  In  wa- 
tering transaction. 

An  answer  to  a  creditor's  bill  which  alleged 
that  all  the  stock  was  issued  by  the  corpora- 
tion to  one  defendant,  who  returned  a  portion 
thereof  to  the  corporation  and  divided  the  re- 
mainder among  the  other  defendants  in  speci- 
fied sums,  shows  that  the  defendants  so  an- 
swering participated  in  the  original  transaction, 
so  as  to  cure  the  omission  of  an  allegatioii  to 
that  effect  from  the  creditor's  complaint. 

17.  Appeal  and  error  <e=>9l6(3)— Reasonable 
Inference  of  liability  from  answer  not  drawn 
on  appeal  from  Judgment  for  defendants. 

Though  from  an  answer  to  a  creditor's  bill 
alleging  that  two  of  the  defendant  stockholders 
were  associates  of  a  third,  who  was  shown  by 
the  answer  to  have  participated  in  the  stock- 
watering  transaction,  it  was  a  reasonable  infer- 
ence that  those  two  also  participated  in  that 
transaction,  such  inference  will  not  be  drawn 
on  appeal  from  a  judgment  in  favor  of  defend- 
ants. 

18.  Corporations  «=3268( I)— Complaint  held 
not  to  state  cause  of  action  against  trans- 
feree of  watered  stock. 

A  complaint  by  a  creditor  against  the  stock- 
holders of  a  corporation  to  recover  the  amount 
by  which  the  property  for  which  the  corporate 
stock  was  issued  was  overvalued  does  not 
state  a  cause  of  action  against  one  of  the- stock- 
holders, who  was  not  alleged  to  have  partid- 
pated  ha  the  stock-watering  transaction,  and 
who  was  not  charged  with  notice  of  that  trans- 
action at  the  time  he  acquired  his  stock. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angles 
County;   Buss  Avery,  Judge. 

Action  by  W.  H.  A.  Sherman,  assignee  of 
Charles  A.  Meyer,  against  the  8.  K.  D.  OU 
Company  and  41  stockholders  to  enforce  a 
stockholders'  liability.  Judgment  for  all  de- 
fendants served  except  two,  who  made  de- 
fault, and  plaintiff  appeals.  Judgment  af- 
firmed except  as  to  four  defendants,  and  as 
to  those  defendants  reversed. 

Stutsman  &  Stutsman,  of  Los  Angeles,  for 
appellant 

Goodwjn  &  Morgrage,  'WlUoughby  Rod- 
man, Simms  &  Fulwider,  and  Blniey  Donnell, 
all  of  Los  Angeles,  for  respondents. 
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WIIiBUB,  J.  Thla  Is  an  action  brongbt  to 
recover  apon  Btockholders'  subscription  !!• 
ability.  Forty-one  stockholders  were  Joined 
as  defendants.  Mne  of  these  stockholders 
appeared  and  answered,  and  after  trial  of 
the  Issues  Judgment  was  rendered  In  their 
faTor.  Two  made  default  and  Judgment  was 
rendered  against  them.  The  8.  K.  D.  Oil 
Ckimpany,  defendant,  was  organized  August 
12,  1910,  with  a  capital  stock  of  500,000 
■bares  of  a  par  ralne  of  $1  each.  The  cor- 
poration Issued  Its  entire  capital  stock  to 
O.  U.  Kyle  as  fully  paid  stock  in  exchange 
for  a  lease  on  30  acres  of  land  ujMn  which  to 
prospect  for  oD.  As  a  part  of  the  same 
transaction  It  was  ag^reed  between  Kyle  and 
the  corporation  that  375,000  shares  of  such 
stock  should  be  returned  to  the  corporate 
treasury  to  be  sold  by  the  corporation  for  its 
benefit  It  was  found  by  the  trial  court  at 
the  time  of  the  exchange  of  the  property  for 
the  stock  the  oil  lease  was  actually  worth 
$90,000,  and  that  the  exchange  was  made  In 
good  faith  and  in  the  honest  belief  on  the 
part  of  the  directors  that  the  property  ac- 
quired by  them  was  equal  In  value  to  the 
stock  given  In  exchange  therefor.  It  is  not 
entirely  dear  whether  the  trial  court  in- 
tended to  And  that  the  directors  actually 
believed  that  the  oil  lease  was  worth  $500,- 
000  or  whether  they  believed  it  to  be  worth 
$125,000.  The  evidence,  however.  Is  undis- 
puted on  the  part  of  the  directors  that  they 
believed  the  lease  was  worth  $3,000  per 
acre,  owing  to  the  fact  that  an  oil  well  pro- 
ducing 1,000  barrels  a  day  had  been  develop- 
ed on  the  adjoining  property  and  that  If  a 
successful  well  was  obtained  upon  the  prop- 
erty It  would  be  worth  much  more.  The 
finding  of  the  trial  court  of  good  faith  in 
the  exchange  of  said  stock  is  not  supi)orted 
by  the  evidence,  for  the  directors'  own  testi- 
mony shows  that  In  their  Judgment  $90,000 
was  the  outside  value  of  said  lease. 

PlalntUTs  cause  of  action  Is  based  upon 
three  promissory  notes  assigned  to  him,  the 
first  promissory  note  dated  October  15,  1911, 
for  $4,280^,  bearing  7  per  ceat.  interest, 
due  February  16,  1912,  payable  to  Fairbanks, 
Morse  &  Co.;  the  second  note,  was  to  J. 
P.  Lucey  Company  for  $2,780.23,  dated  Nor 
T^nber  13,  1911,  payable  90  days  after  date, 
and  bearing  7  per  cent.  Interest;  the  third 
note  was  dated  November  13,  1911,  payable 
eo  days  after  date,  for  $2,088.53,  at  7  per 
cent.  Interest. 

The  plaintiff  alleged  that  on  November  30, 
1011,  the  corporate  charter  was  forfeited  for 
nonpayment  of  the  license  tax,  and  that  at 
the  same  time  'Hhe  corporation  became  In- 
solvent and  bankrupt  and  unable  to  pay  its 
debts  and  without  properties  to  pay  the 
promissory  notes  belonging  to  the  plalntUf, 
and  ever  'since  that  time  has  been  and  now 
Is  wholly  Insolvent  and  bankrupt."  The 
court  further  found  that  such  Insolvency  and 
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cessation  of  business  was  on  November  30, 
1011,  known  to  the  payees  named  In  each  of 
the  promissory  notes.  The  trial  court  held 
that  the  plalntlfTs  cause  of  action  was  barred 
by  the  statute  of  limltatlona  This  conclusion 
was  sustained  by  the  District  Court  of  Ap- 
peal, Second  District,  Second  Division, 
which  held  that  the  statute  of  limitations  be- 
gan to  run  as  soon  as  the  corporation  dis- 
solved, to  wit,  Novonber  30,  1911,  and, 
therefore,  that  plalntUTs  cause  of  action  was 
barred  on  all  three  promissory  notes.  This 
conclusion  by  the  District  Court  of  Appeal 
was  based  upon  the  proposition  that  the  mere 
dissolution  of  the  corx>oratlon  for  failure  to 
pay  its  license  tax  at  once  matured  all  obli- 
gations against  it,  r^ardless  of  whether  or 
not  they  were  due.  The  petition  for  transfer 
to  this  court  was  granted  because  of  our 
doubt  as  to  the  correctness  of  this  ruling. 

[1]  It  seems  clear  that  the  dissolution  of 
the  corporation  by  operation  of  law  for  fail- 
ure to  pay  the  license  tax  would  not  have  the 
effect  of  maturing  its  obligations.  The  x>oUcy 
and  effect  of  the  laws  of  this  state  forfeiting 
the  corporate  charter  for  failure  to  pay  a 
license  tax  are  discussed  In  the  recent  case 
of  Hanson  v.  Choynski,  180  Cal.  276,  180  Pac. 
816,  and  it  is  unnecessary  to  repeat  that 
discussion.  It  was  there  held  that  creditors 
of  such  a  corporation  must  ordinarily  pursue 
their  usual  remedies  at  law  against  the  di- 
rectors or  trustees  of  the  corporation.  There 
is  no  statutory  authority  for  holding  that 
the  notes,  bonds,  and  other  obligations  of  a 
corporation  become  due  uiwn  its  dissolution 
for  nonpayment  of  license  tax,  and  the  policy 
of  the  law  is  imposed  to  such  a  conclusion, 
as  is  clearly  shown  in  Hanson  v.  Choynski, 
supra.  If  we  regard  this  suit  as  an  action' 
upon  three  promissory  notes  against  the 
defendant  corporation,  or  its  directors  and 
trustees,  the  action  Is  not  barred. 

Is  the  action  barred  against  the  stock- 
holders on  their  liability  In  equity  as  holders 
of  watered  stock  before  action  Is  barred 
against  the  corporation  or  its  representatives 
on  Its  note? 

[2]  The  general  rule  is  that  the  right  of 
action  by  a  creditor  against  a  stockholder 
on  such  liability  does  not  accrue  until  judg- 
ment first  has  been  obtained  against  the 
corporation  and  execution  thereon  is  return- 
ed nulla  bona.  Harmon  v.  Page,  62  Cal. 
448.  Ordinarily,  therefore,  a  creditor  may 
wait  up  to  four  years  after  the  maturity  of 
his  promissory  note  before  bringing  suit 
against  the  corporation,  and  upon  obtaining 
judgment  and  return  of  execution  nulla  bona 
may  thereafter  bring  a  creditor's  bill  in 
equity  against  the  stockholders.  The  statute 
of  limitations  on  this  latter  cause  of  action 
would  not  begin  to  run  until  the  return  of 
the  execution  nulla  bona. 

[3]  There  is  an  exception,  however,  to  the 
rule  requiring  that  Judgment  be  first  had 
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against  the  corporation  in  cases  wliere  tbe 
corporation  is  insolvent.  In  such  a  case  the 
creditor  may  bring  an  action  against  the 
corporation  and  stockholder  without  first  se- 
curing a  judgment  against  tbe  corporation 
and  a  return  of  execution  nulla  bona.  "In- 
Bolvency  or  return  of  execution  nulla  bona 
Is  prerequisite  to  maintain  an  action  against 
stockholders  on  their  subscription  liabilities.'* 
Merchants'  Mutual  Adjusting  Agency  v.  Da> 
vidson,  23  Cal.  App.  274,  137  Pac.  1091; 
Helliwell  on  Stock  and  Stockholders,  {  450; 
Clark  and  Marshall  on  Private  Corporations, 
p.  2459,  notes,  513,  514;  Id.  p.  3867;  Id.  p. 
2474,  note  586;  1  Cook  on  Corporations,  S 
108k  P-  380 ;  Id.  i  200,  p.  632 ;  Thompson  on 
Corporations  (2d  Ed.)  i  3888;  14  C.  J.  i 
1725,  p.  1103.  Obviously  there  is  some  diffi- 
culty in  determining  the  exact  date  when  the 
statute  of  limitations  begins  to  run  in  favor 
of  the  stockholders  in  cases  of  Insolvency,  in 
the  absence  of  any  assignment  for  the  benefit 
of  creditors,  or  bankruptcy  proceedings  to 
fix  the  date  of  insolvency.  In  disposing  of 
the  contention  that  insolvency  per  se  started 
the  statute  of  limitations  running  in  favor  of 
a  stockholder  against  a  creditor's  bill,  the 
Supreme  Court  of  Ohio,  in  Barrick  v.  Gif- 
ford,  47  Ohio  St  180,  24  N.  E.  259,  21  Am. 
St.  Rep.  796,  aptly  stated: 

"Such  a  rule  would  be  not  only  uncertain,  bat 
deceptive  to  tbe  creditor.  The  right  to  com- 
mence the  action  would  be  a  matter  of  specu- 
lation. It  could  not  i>e  determined  before 
bringing  tbe  action  and  taking  an  account 
whether  the  company  was  indebted  in  a  snm 
greater  than  its  assets  would  pay  or  not.  A 
rule  of  certainty,  applicable  to  such  cases, 
should  be  adopted.  The  true  rule,  and  that 
which  is  usually  adopted  where  the  company 
has  property  and  continues  to  do  business,  is 
to  require  tbe  creditor  first  to  obtain  a  judg- 
ment against  the  corporation  and  cause  an  ex- 
ecution to  be  issued,  and,  if  it  is  returned  not 
levied  for  wast  of  goods,  then  the  creditor  has 
the  right  to  commence  suit  against  the  stock- 
holders upon  their  individual  liability,  and  tbe 
statute  of  limitations  begins  to  run  against  the 
right  of  action  from  that  time,  and  not  earlier. 

"So  long  as  the  company  is  possessed  of  cor- 
porate property  and  continues  to  transact  its 
bulsiness,  the  stockholders  should  be  regarded 
as  estopped  from  averring  that  the  right  of 
action  against  them  as  individuals  accrued,  by 
reason  of  tbe  insolvency  of  the  company,  at  a 
period  earlier  than  the  return  of  an  execution 
unsatisfied  issued  upon  tbe  judgment  of  a  credi- 
tor of  the  company.  Stockholders  have  tbe 
means  of  knowing  the  condition  of  their  com- 
pany much  better  than  creditors,  and,  if  the 
company  continues  to  do  business  upon  an  in- 
solvent basis,  it  should  be  regarded  as  per- 
mitted by  tbe  stockholders,  as  the  directors  and 
olticers  of  the  company  derive  their  authority 
from  and  are  the  agents  of  the  stockholders." 

In  Schofleld  v.  Turner,  218  Pa.  548,  62  Atl. 
1068,  it  was  said: 

"A  misapprehension  of  what  was  decided  In 
Swearingen  v.  Dairy  Co.,  198  Pa.  68,  is  donl>t- 


less  responsible  for  this  appeal  •  •  •  TI>'<e 
is  what  was  decided  in  that  case,  summed  up 
in  the  following  sentence:  "The  right  of  action 
of  the  plaintiff,  whatever  it  was,  accrued  upon 
the  fact  of  insolvency  of  the  dairy  company  . 
shown  by  the  assignment  for  the  benefit  of 
creditors  and  the  statute  of  limitations  began 
to  run  from  that  date.'  " 

In  Helliwell  on  Stock  and  Stockholders,  f 
450,  It  is  said  that  such  a  creditor's  bill  may 
be  brought  against  stockholders  "where  it 
appears  that  the  corporation  is  insolvent,  has 
entirely  ceased  to  do  business,  has  made  an 
assignment  for  the  benefit  of  creditors,  and 
has  neither  money,  credit,  nor  materials  with 
which  to  do  business  or  pay  its  debts." 

In  Chilberg  v.  Siebenbaum,  41  Wash.  663, 
84  Pac.  598,  the  court  distinguishes  between 
the  right  of  action  against  the  corporation 
on  the  original  debt  and  the  right  of  action 
to  recover  against  the  stockholder  on  a  cred- 
itor's bill  in  case  of  Insolvency.  It  is  there 
held  that  the  bringing  of  an  action  against 
the  corporation  does  not  suspend  the  running 
of  the  statute  <ft  limitations  against  the 
stockholders  until  tbe  recovery  of  the  judg- 
ment, because  judgment  and  return  nulla 
bona  are  unnecessary  where  it  is  shown  tbe 
same  would  be  futile.  In  that  case  there  was 
no  property  or  assets  of  any  kind  belonging 
to  the  corporation.   The  court  there  said: 

"Prom  the  foregoing  statement  it  will  appear 
that  the  only  question  presented  on  this  appeal 
is.  When  does  the  right  of  action  in  favor  of 
the  creditors  of  an  insolvent  corporation,  as 
against  its  stockholders,  to  enforce  tbe  stock 
subscription  liability,  accrue?  We  are  of  opin- 
ion that  such  right  of  action  accrues,  at  least, 
as  soon  as  the  corporation  disposes  of  all  of 
its  property  and  assets,  ceases  to  be  a  going 
concern  and  becomes  notoriously  insolvent,  and 
that  is  as  far  as  we  are  required  to  go  in  this 
case.    *    *    • 

"The  appellant  contends,  however,  that  his 
action  against  the  stockholders  is  based  on  his 
judgment  against  the  corporation,  not  upon  the 
original  corporate  indebtedness  which  is  merged 
in  the  judgment,  and  that  his  cause  of  action 
against  the  stockholders  did  not  accrue  unti] 
the  recovery  of  his  judgment  against  the  cor- 
poration and  tbe  return  of  nulla  bona,  or,  at 
least,  until  the  recovery  of  the  judgment  If 
this  be  true,  it  must  be  for  one  of  two  rea- 
sons; first,  because  his  right  of  action  against 
the  stockholders  did  not  accrue  until  be  ex- 
hausted his  legal  remedies  against  the  corpora- 
tion by  the  recovery  of  a  judgment  and  a  re- 
turn of  nulla  bona;  or,  second,  because  the 
stockholders  continue  liable  as  long  as  a  lia- 
bility exists  against  the  corporation,  and  can- 
not interpose  the  statute  of  limitationB  as  a 
defense,  unless  the  statute  has  also  run  in  fa- 
vor of  tbe  corporation.  What  we  have  said  is 
sufSdent  to  deponstrate  the  fallacy  of  the  first 
proposition.  An  action  of  this  kind  is  in  the 
nature  of  a  creditor's  biU,  and,  in  the  absence 
of  statute,  it  is  not  necessary  to  first  obtain  a 
judgment  against  the  corporation,  when  it  is 
otherwise  shown  that  such  a  proceeding  woold 
be  utterly  futile  and  subserve  no  useful  par- 
pose.    Benham  v.  Ham,  6  Wash.  128,  31  Fac: 
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459,.  34  Am.  St  Bep.  851 ;  Cook,  Corporations, 
i  200,  and  authorities  above  dted.  Nor  does 
the  liability  of  the  stockholder  continue  as  .long 
as  the  creditors  may  be  able  to  keep  their  ob- 
llcations  alive  against  the  corporation." 

The  Supreme  Court  of  Arkansas  has  adopt- 
ed the  rule  that  actual  notice  of  the  corpora- 
tion's insolvency  would  start  the  statute  of 
limitations  running  in  favor  of  a  stock- 
holder. 

In  the  case  of  Lester  y.  Bemis  Lnmber  Co., 
Tl  Ark.  379,  74  S.  W.  518,  that  court  said: 

"The  period  of  limitation  to  an  action  based 
on  the  written  subscription  of  a  stockholder  in 
a  corporation  is  five  years,  and  commences 
to  run  whenever  an  execution  has  been  issued 
against  the  corporation  and  returned  unsatis- 
fied, or  whenever  the  creditor  has  notice  that 
the  corporation  is  insolvent." 

In  the  case  of  Lester  v.  Bemis  Lumber  Co., 
supra,  that  court  holds  that  the  statute  of 
limitations,  if  no  execution  had  been  Issued 
and  returned,  begins  to  run  when  a  creditor 
uas  notice  of  the  Insolvency  of  the  corpora- 
tion, 4nd  that  such  notice  would  probably  be 
presumed  when  the  Insolvency  of  the  corpora- 
tion became  a  matter  of  general  notoriety.  In 
this  case  It  is  held  that  the  corporation  had 
been  insolvent  more  than  the  statutory  pe- 
riod before  the  suit  was  brought,  but  the 
2act  was  not  generally  known,  and  hence  the 
suit  brought  was  in  time. 

In  the  case  of  Harmon  v.  Page,  62  Cal. 
448,  snpra,  the  cause  of  action  against  the 
corporation  accrued  May  9,  1873.  Judgment 
against  the  corporation  recovered  May  2, 
1878.  A  complaint  was  filed  on  stockholders' 
liability  August  30,  1878.  The  court  quotes 
with  approval  from  Curry  v.  Woodward,  53 
Ala.  376,  as  follows: 

'"Until  the  call  was  made,  or  there  was 
an  evident  disbandment  of  the  company  and  a 
relinquishment  of  business,  the  statute  of  limi- 
tations would  not  begin  to  run.'  To  the  same 
effect  is  the  case  of  Cherry  et  al.  v.  Lamar  et 
al.,  58  Ga,  541,  in  which  a  bill  was  filed  by  the 
creditors  of  a  corporation  to  subject  to  the 
payment  of  their  judgment  against  it  certain 
unpaid  stock  subscribed  by  the  defendants." 

In  1  Cook  on  Corporations,  f  200,  p.  532,  it 
Is  said: 

"The  corporate  funds  are  the  corporate 
creditors'  primary  resources,  even  where  the 
liability  of  the  individual  stockholder  is  de- 
clared to  be  primary,  like  that  of  an  original 
contractor  or  partner.  Where,  however,  the 
corporation  has  been  adjudged  a  bankrupt,  the 
remedy  against  the  corporation  need  not  first 
be  exhausted.  Such,  also,  has  been  held  to  be 
the  rule  where  the  corporation  is  notorious- 
ly insolvent,  or  has  been  formally  dissolv- 
ed.   *    •    *" 

See,  also,  4  Thompson  on  Corporations  (2d 
Bd.)  S  3888. 

The  rule  is  thus  stated  In  14  Corpus  Juris, 
p.  1103,  {  1725: 


"Wher0  LidUlity  Beoondary.  Where  the 
stockholders'  liability  is  secondary,  as  a  gen- 
eral rule,  the  creditor's  right  of  action  against 
the  stockholders  on  their  statutory  liability 
does  not  accrue,  so  as  to  set  the  statute  of 
limitations  running,-  until  judgment  has  been 
recovered  against  the  corporation,  or  until  such 
judgment  has  been  recovered  and  execution 
thereon  against  the  corporation  has  been  re- 
turned onsatisfied.  Where,  however,  the  cor- 
poration has  done,  or  suffered  to  be  done,  any 
act  which  would  render  judgment  and  process 
against  it  impossible  or  of  no  avail,  the  credi- 
tors' right  of  action  against  the  stockholders 
may  accrue  without  first  obtaining  judgment 
and  execution  against  the  corporation;  and, 
within  this  rule,  limitations  begin  to  run  in 
favor  of  stockholders  from  the  time  the  cor- 
porate property  is  placed  in  the  hands  of  an 
assignee  in  insolvency  or  bankruptcy,  or  of  a 
r^.-tsiver,  or  the  corporation  has  been  dissolved, 
or  suspended  business,  or  from  the  time  when 
by  some  other  legal  proceeding  its  property 
has  been  put  in  process  of  application  to  the 
payment  of  its  debts.  But  the  creditors'  right 
of  action  against  the  stockholders  does  not 
accrue  upon  the  corporation  becoming  insolvent 
in  the  sense,  simply,  that  its  property  is  insuffi- 
cient for  the  payment  of  its  liabilities;  nor  on 
the  appointment  of  a  receiver  for  the  corpora- 
tion merely  for  the  purpose  of  carrying  on  its 
business,  and  not  on  account  of  its  insolvency, 
or  to  wind  up  its  affairs." 

[4]  In  the  case  at  bar  three  things  co-oper- 
ated on  November  30,  1911,  to  the  accrual  of 
a  caus«  of  action  against  the  stockholders; 
the  dissolution  of  the  corporation,  the  in- 
solvency thereof,  and  notice  of  the  latter  to 
the  creditor.  Unless,  however,  the  creditor 
was  bound  to  commence  an  action  against  the 
stockholders  before  his  right  accrued  against 
the  corporation,  we  may  assume  the  dates 
when  the  plaintiff's  rights  of  action  accrued 
against  the  corporation  as  the  dates  when 
such  rights  also  accrued  against  the  stock- 
holders. In  considering  this  matter  It  should 
be  borne  In  mind  that  the  corporation  was 
never  declared  an  insolvent  or  bankrupt, 
and  that  the  dissolution  resulted  as  a  penalty 
for  nonpayment  of  a  license  tax  without  judi- 
cial proceedings  of  any  kind ;  that  no  assign- 
ment was  made  for  the  benefit  of  creditors; 
and  that  it  was  a  mere  coincidence  that  the 
bankruptcy  of  the  corporation  and  the  dis- 
solution thereof  by  operation  of  law  occurred 
at  the  same  time.  Plaintiff's  notes  only  ran 
60  and  90  days.  The  credit  was  extended 
only  a  few  weeks  before  the  dissolution  of 
the  corporation  upon  representations  of  the 
stockholders  and  directors  as  to  the  status  of 
the  corporation.  No  case  has  been  called  to 
our  attention  and  we  have  found  none  in 
which  it  has  been  held  that  the  right  of  the 
creditor  against  the  stockholder  matured  and 
the  statute  of  limitations  began  to  run  before 
his  obligation  against  the  corporation  matur- 
ed. While  it  is  true  that  a  creditor  may 
bring  a  suit  against  the  stockholders  npon 
the  ground  that  the  corporation  la  insolvent, 
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the  qaestlon  we  bave  to  deal  wltb  la,  Wben 
must  the  creditor  bring  his  action?  In  this 
case  we  are  dealing  with  a  corporation  carry- 
ing on  a  speculative  business.  The  indebted- 
ness to  plalntUTa  assignors  was  for  materials 
used  In  sinking  an  oU  well.  The  financial 
status  of  the  corporation  depended  upon  the 
success  of  Its  well-drllUng  operations.  It  was 
drilling  In  territory  that  was  regarded  as 
proved  territory,  and  it  conid  not  be  ascer- 
tained until  the  oil  stratum  was  reached  or 
until  the  stratum  which  was  supposed  con- 
tained oil  had  been  passed  whether  or  not  the 
venture  was  a  success  or  failure.  The  plaintiff 
after  November  30,  1911,  had  the  right  to 
sue  the  trustees  of  the  defunct  corporation 
upon  the  obligations  due  to  bim  and  to  attach 
the  property  of  the  corporation  as  soon  as 
his  claims  were  due.  Under  such  circum- 
stances, there  being  no  assl^ment  to  credi- 
tors and  nothing  to  prevent  the  plaintiff  fi:om 
pursuing  his  legal  remedies  against  the  cor- 
poration, or  Its  trustees.  It  cannot  be  said 
that  his  right  of  action  in  eaulty  against  the 
stockholders  to  recover  for  fraudulent  over- 
valuation of  the  property  Issued  In  exchange 
for  their  stock  would  acme  until  it  was  man- 
ifest that  the  corporation  or  its  trustees  did 
not  have  sufficient  property  subject  to  attach- 
ment to  pay  the  plaintiff's  claim  in  full.  It 
would  seem  clear  that  under  the  circum- 
stances of  this  case  the  creditor  was  fully 
Justified  in  waiting  to  bring  his  action  against 
the  corporation  and  the  stockholders  until 
the  maturity  of  its  obligation  against  the  cor- 
poration. We  are  of  opinion,  then,  that  the 
cause  of  action  against  the  stockholders  for 
their  amount  dne,  because  of  the  Issuance  of 
the  watered  stock,  accrued  when  the  notes 
became  due. 

[J]  The  corporation  could  not  have  success- 
folly  interposed  the  statute  of  limitations  to 
a  suit  brought  by  the  plaintiff  upon  the  prom- 
issory notes  in  question  at  the  time  this  suit 
was  brought,  to  wit,  February  11,  1916,  ex- 
cept as  to  the  third  cause  of  action  on  the 
note  which  matured  January  12,  1912.  As 
It  is  conceded  by  the  appellant  that  the  stat- 
ute of  limitations  had  run  upon  this  last- 
mentioned  note,  we  need  not  give  it  further 
consideration.  As  to  the  first  notes,  assum- 
ing that  the  statute  of  limitations  on  the  ac- 
tion upon  the  notes  against  the  corporntlon 
and  the  statute  of  llmit(;itIons  upon  the  action 
against  the  stockholders  were  running  con- 
currently because  of  the  Insolvency  of  the 
corporation,  it  remains  to  consider  whether 
or  not  that  period  lapsed  before  the  bringing 
of  the  suit.  If  that  period  Is  four  years  or 
more,  the  statute  of  limitations  had  not  run 
as  against  the  first  two  notes.  If  the  period 
Is  three  years  or  less,  the  statute  has  run  as 
to  all  the  notes.  The  defendants  plead  prac- 
tically all  the  sections  fixing  limitations  upon 
actions,  and  the  court  found  in  accordance 
with  the  allegations  of  the  answer.  In  the 
iirgument  it  is  daimed  that  section  369  of  the  I 


Code  of  Civil  Procedure  applies  to  the  action 
against  the  stockholders.  lUs  statute  regu- 
lates the  time  for  commencing  actions  against 
stockholders  of  a  corporation  to  enforce  a  11- 
aUlity  created  by  law,  and  provides  that 
such  an  action  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  upon  which  the  penalty  of 
forfeiture  attached  or  the  liability  was  cre- 
ated. Of  course,  in  one  sense  every  liability, 
is  created  by  law  and  by  the  acts  of  the  par- 
ties. In  that  sense,  and  only  In  that  sense, 
is  this  action  upon  a  liability  created  by  law. 
Obviously,  the  section  does  not  apply  to  suits 
in  equity  brought  to  enforce  the  implied  ob- 
ligation of  the  stockholder  to  pay  the  par 
value  of  the  stock  owned  by  him. 

[6]  It  Is  suggested  that  section  338,  subdi- 
vision 4,  applies.  This  section  provides  that 
an  action  must  be  begun  within  three  years 
"for  relief  on  the  ground  of  fraud  or  mis- 
take." The  cause  of  action  in  such  case  Is 
not  to  be  deemed  to  have  accrued  until  the 
discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake.  Bi 
one  sense  the  action  at  bar  is  an  action  based 
upon  fraud,  that  Is  to  say,  upon  the  fraud  of 
the  incorporators  in  accepting  property  at  an 
overvaluation.  This  section  makes  the  cause 
of  action  mature  when  the  fraud  is  discov- 
ered, and  is  not  applicable  to  the  case  at  bar, 
where  the  right  of  action  does  not  arise  upon 
the  discovery  of  the  fraud  nor  before  the 
assets  of  the  corporation  are  exhausted. 
This  is  an  equitable  action  in  the  nature  of  a 
creditor's  bill,  and  the  time  for  filing  such  ac- 
tion Is  regulated  by  section  343  of  the  Code 
of  Civil  Procedure,  whidti  provides:  "An  ac- 
tion for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  four  years  after 
the  cause  of  action  shall  have  accrued."  This 
section  applies  to  equitable  actions,  audi  as 
a  creditor's  bill.  See  discussion  in  Plller  v. 
S.  P.  Ry.,  B2  Cal.  42;  Hecht  v.  Slaney,  72  CaL 
363,  366,  14  Pac.  88;  Nougues  v.  Newlands, 
118  Cal.  102, 106,  50  Pac.  386. 

It  follows  from  the  foregoing  that  the 
plaintiff's  action  as  to  the  first  two  promis- 
sory notes,  which  matured  within  four  years 
from  the  commencement  of  the  action,  is  not 
barred  by  the  statute  of  limitations. 

[7]  It  remains  to  consider  the  effect  of  the 
Initial  transaction  by  which  the  corporation 
issued  its  entire  corporate  stock  and  later 
to  consider  the  effect  of  that  situation  upon 
appellant's  rights  against  the  respondent 
stockholders.  The  pleadings  of  the  defend- 
ants, as  well  as  their  arguments  before  this 
court,  would  Indicate  that  they  do  not  claim 
that  the  lease  in  question  was  worth  $500,000. 
or  any  other  sum  in  excess  of  1125,000.  As 
between  the  corporation  and  Mr.  Kyle,  who 
transferred  the  lease  to  the  corporation  In 
exchange  for  all  its  stock,  the  corporation 
was  only  ont  125,000  shares  of  stodc  for  the 
lease.  In  any  action  between  the  corporation 
or  its  stoclcholders  and  the  vendor  of  the 
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lease,  125,000  sbarea,  no  donbt,  wonid  be  tak- 
en to  be  tbe  purefaaae  price  of  the  lease  In 
determining  wbetber  or  not  tbe .  corporation 
bad  been  defrauded.  We  are  not  considering 
the  ligbts  of  tbe  corporation.  It  is  bound  by 
tbe  action  of  its  directors.  Nor  are  we  con- 
sidering tbe  rigbts  of  the  stockbolders  against 
the  corporation  or  tbe  assignor  of  the  lease. 
We  are  considering  tbe  transaction  solely 
from  tbe  standpoint  of  a  creditor.  As  be- 
tween tbe  creditors  of  tbe  corporatlmi  and 
the  stockholders,  tbe  purpose,  and  tbe  only 
purpose,  of  tbe  transaction  by  which  375,000 
shares  of  stock  was  Issued  by  the  corporation 
to  tbe  assignor  of  the  lease  and  by  him  re- 
conveyed  to  the  corporation,  was  to  enable 
the  corporation  to  sell  such  shares  as  paid-up 
stock  for  less  than  par.  If  the  land  conveyed 
to  the  corporation  was  reasonably  believed 
by  tbe  directors  to  be  worth  $600,000,  the 
stock  wonld  have  been  thereby  paid  up,  and 
It  would  make  no  difference  whether  tbe  cor- 
poration subsequently  sold  tbe  stock  returned 
to  it  for  more  or  less  than  par.  As  between 
the  creditor  of  the  corporation  and  the  stock- 
holders, the  validity  of  the  transaction  does 
not  depend  upon  tbe  fact  that  tbe  corporation 
subsequently  received  back  a  large  proportion 
of  tbe  stock  originally  issued  in  payment  for 
tbe  lease.  Tbe  rigbts  of  tlie  itarties  must  be 
determbied  with  reference  to  tbe  original 
transaction,  from  which  It  appears  that  tbe 
directors  issued  $600,000  of  stock  for  $90,000 
worth  of  property.  Under  our  decisions  the 
stockbolders  who  received  this  stock  In  ex- 
change for  the  property  and  those  subse- 
quently taking  tbe  stock  with  notice  of  the 
orlgtaial  transaction  were  bound  to  make  good 
the  difference  between  tbe  value  of  tbe  prop- 
erty transferred  and  the  par  value  of  tbe 
stock  to  creditors  extending  credit  without 
notice  of  such  overvaluation.  Rhode  t.  Dodt- 
Hop  Co.,  104  Pac.  11. 

[t,  i]  At  this  Juncture  we  pause  to  consid- 
er a  point  raised  by  the  defendants,  which,  if 
determined  In  their  favor,  will  require  the 
affirmance  of  the  judgment  It  is  claimed  by 
tbe  defendants,  that  the  creditors  who  ex- 
tended credit  to  the  corporation  bad  full 
knowledge  of  tbe  issuance  of  the  stock  at  an 
overvaluation.  If  the  creditor  had  full 
knowledge  of  the  transaction,  be  could  not 
recover  in  a  court  of  equity  on  a  creditor's 
bill.  Rhode  v.  Dock-Hop  Go.,  supra.  It  was 
found  by  tbe  trial  court  that  all  tbe  facts 
with  reference  to  the  issuance  of  said  stock 
were  fully  known  to  J.  F.  Lucey  Company, 
In  whose  favor  tbe  last  two  notes  were 
executed,  before  it  extended  the  credit  to 
the  corporation,  and  that  such  facts  were 
fully  known  to  tbe  payee  of  the  flrst  note  at 
least  four  months  before  the  note  was  ex- 
ecuted. All  of  said  notes  were  executed  in 
payment  of  an  antecedent  obligation.  This 
finding,  however.  Is  not  supported  by  tbe  evi- 
dence. It  appears  therefrom  tbiat  the  credi- 
tors to  whom  these  notes  were  given  were 


'informed  that  the  corporation  had  issued 
125,000  shares  of  its  stock  in  payment  for 
the  oil  lease.  This  statement  was  far  short 
of  Informing  them  that  500,000  shares  of 
sto<&  bad  been  Issued  for  the  oil  lease.  Of 
course,  if  the  transaction  amounted  to  a  sale 
of  the  125,000  shares  of  stock  for  tbe  lease, 
the  representatlMis  were  substantially  true 
and  plaintiff  could  not  recover,  but,  as  we 
have  held,  the  two  transactions  were  not 
equivalent  so  fiir  as  creditors  were  concerned. 

[10]  As  to  the  second  action,  based  upon 
tbe  notes  to  tbe  J.  F.  Lucey  Company,  as  the 
original  obligation  was  incurred  in  tbe  belief 
that  125,000  shares  of  stock  had  been  issued 
la  payment  for  tbe  lease,  the  plaintiff  as  to 
that  note  would  be  estopped  to  claim  that 
the  lease  was  worth  less  than  $126,000,  and 
would,  be  restricted  in  his  recovery  to  tbe 
difference  betweoi  $125,000  and  $600,000  pro- 
rated among  the  various  stockholders.  l%e 
question  as  to  whether  or  not  the  plaintiff  is 
similarly  restricted  with  reference  to  tbe  note 
issued  to  the  Fairbanks,  Morse  Company  is 
somewhat  different,  because  in  that  case  the 
credit  upon  which  the  liability  was  founded 
was  extended  before  the  creditor  had  notice 
of  the  situation.  However,  as  tbe  promissory 
note  was  acc^ted  in  payment  of  tbe  pre- 
cedent obligation,  so  tbe  coui^  finds,  with 
knowledge  that  the  property  had  been  taken 
by  the  corporation  at  a  valuation  of  $125,000, 
the  same  rule  would  apply  to  the  plaintiff  on 
that  cause  of  action. 

It  remains  to  consider  the  cause  of  action 
against  the  respective  stockholders  who  ap- 
peared and  defended  the  action,  and,  in  order 
to  discuss  that  question,  it  will  be  necessary 
to  state  further  facts  in  regard  to  the  several 
defendants  Involved. 

[11]  The  defendants  W.  H.  Davies  and  Sir-, 
ney  Donnell '  were  not  made  parties  to  the 
original  complaint,  but  were  flrst  made  de- 
fendants in  the  amended  complaint  filed  Sep- 
tember 28,  1916.  At  that  time  tbe  notes 
against  the  corporation  bad  been  due  for 
^ore  than  four  years;,  The  statute  of  limita- 
tions on  the  right  of  action  against  the  stodc- 
holders  was  running  at  the  same  time,  and 
hence  was  operating  at  tbe  time  of  tbe  filing 
of  the  amended  complaint,  which,  so  far  as 
they  are  concerned,  is  taken  as  the  date  of 
the  beginning  of  the  action.  Jeffers  v.  Cook, 
58  Cal.  147,  150;  Matteson  v.  Wagoner,  147 
Oal.  739,  746,  82  Pac.  436.  The  Judgment  in 
their  .favor  must  therefore  be  affirmed. 

Of  the  125,000  shares  of  stock  which  were 
issued  in  consideration  of  the  lease  and  were 
retained  by  the  assignor,  O.  M.  Kyle,  15,625 
shares  were  transferred  to  defendant  P.  E. 
Spellacy,  the  same  number  to  defendant  T. 
Spellacy,  and  31,070  shares  to  defendant  J.  F. 
Davies.  These  shares  were  owned  by  said 
defendants  from  that  time  until  the  trial  of 
the  action.  In  tbe  same  manner  15,625  shares 
were  issued  to  J.  M.  Danziger  and  afterwards 
sold  by  him  in  good  faith  to  J.  F.  Davie% 
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but  the  transfer  was  not  recorded  on  the 
books  of  tbe  corporation,  and  at  the  time  of 
the  trial  said  shares  of  stoclc  still  stood  on 
the  books  of  tbe  corpora ti<ni'  in  the  name  of 
J.  M.  Danzlger.  In  the  same  raauner  1S,625 
shares  were  Issued  to  W.  Morgrage.  He  sold 
and  transferred  to  defendant  Fred  C.  Cllft 
1,875  shares  of  stock,  to  defendants  W.  H. 
Davies  and  Blmey  Donnell  2,500  shares  each, 
and  to  persons  unknown  3,750  shares,  all  of 
wUch  were  transferred  upon  the  books  of  the 
corporation.  Defendant  W.  Morgrage  also 
sold  the  balance  of  5,000  shares  to  J.  F.  Da- 
vies,  but  no  transfer  was  made  upon  the 
books  of  the  corporation,  and  the  same  re- 
mained in  tbe  name  of  defendant  W.  Mor- 
grage up  to  the  time  of  the  trlaL 

[12]  The  failure  to  make  the  transfer  on 
the  books  of  the  coriwration  requires  that 
such  transfer  be  disregarded  in  considering 
the  rights  of  a  creditor  of  a  corporation,  for 
the  stockholder  remains  liable  to  the  credi- 
tors of  tbe  corporation  in  the  absence  of  a 
proper  transfer.  Realty  &  Rebuilding  Co.  ▼. 
Rea  et  al.,  194  Pac.  1024 ;  McCarthy  v.  More, 
181  Cal.  738,  186  Pac.  140;  Geary  Street  P. 
4  O.  R.  Co.  V.  Bradbury  Estate  Co.,  179  Oal. 
46,  175  Pac.  457;  Shean  v.  Cook,  180  Cal. 
92,  179  Pac.  185,  5  A.  L.  R.  1042.  See,  also. 
Security  Commercial  &  Savings  Bank  of  El 
Centro  v.  Imperial  Water  Co.,  192  Pac.  22. 

As  the  liability  of  defendants  Blrney  Don- 
nell and  W.  H.  Davies,  transferees  of  stock, 
has  been  disposed  of  on  the  statute  of  llmita- 
tlcms,  it  is  not  necessary  to  further  consider 
the  assignment  of  stock  to  them. 

[1 3]  It  is  apparent  from  an  examination  of 
the  record  that  the  parties  in  the  preparation 
of  their  appeals  in  the  trial  of  the  case  and 
the  court  in  Its  finding  did  not  have  in  mind 
>the  distinction  t>etween  subscribers  for  stock 
and  purchasers  and  transferees  of  watered 
stock  pointed  out  in  Rhode  v.  Dock-Hop  Co., 
supra.  That  case  was  decided  subsequent  to 
the  filing  of  briefs  and  argument  of  this  case 
In  this  court  It  was  there  announced  that, 
in  an  action  to  recover  the  dlfterence  between 
overvalued  property  and  the  par  value  of  the 
stock  in  case  of  watered  stock,  it  was  neces- 
sary to  prove  that  the  holders  of  such  stock 
participated  In  the  transaction,  or,  if  trans- 
ferees, that  they  acquired  this  stock  with  no- 
tice, actual  or  constructive,  of  such  fraudu- 
lent overvaluation. 

[14]  As  all  presumptions  are  to  be  Indulged 
In  in  favor  of  the  Judgment,  we  will  examine 
the  record  with  a  view  to  applying  the  rules 
announced  in  Rhode  v.  Dock-Hop  Co.,  supra, 
to  the  balance  of  the  defendants.  The  com- 
plaint alleges  that  all  of  the  500,000  shares  of 
stock  were  issued  to  O.  M.  Kyle  in  full  pay- 
ment of  the  purchase  price  of  the  oil  lease, 
as  fully  paid  stock.  It  is  further  alleged: 
That  at  said  day  and  date  and  at  said  meet- 
ing of  !>ald  board  of  directors,  or  immediately 
thereafter,  but  as  a  part  of  the  same  trans- 
action, the  said  corporation,  by  its  officers 


duly  authorized,  executed  and  delivered  oe^ 
tahi  of  the  said  sliares  of  Qie  said  capital 
stock,  by  issuing  certificates  therefor  to  the 
follovrlng  named  defendants,  all  of  whom 
subscribed  for  or  acquired  by  transfer  and  at 
all  times  herein  mentioned  owned  and  now 
own  the  said  shares  r^resented  by  the  said 
certificates,  as  follows:  J.  M.  Danzlger,  15,625 
shares;  J.  F.  Davies,  31,250  shares;  G.  M. 
Kyle,  240  shares;  L.  B.  Kyle,  31,010  shares; 
W.  Morgrage,  6,000  shares;  P.  E.  Spellacy, 
15,625  Bhaiee;  T.  Spellacy,  15,625  shares;  W. 
H.  Davies,  2,500  shares;  Blrney  Donnell, 
2,500  shares;  and  Frederick  C.  C^ift,  1,875 
shares.  In  addition  to  these  defendants  who 
appeared,  answered,  and  are  respondents  up- 
on appeal,  the  balance  of  the  entire  list  of 
stockholders  of  the  corporation  is  included  in 
the  above  statemoit,  as  is  shown  by  the  suc- 
ceeding paragraph  of  the  complaint,  in  which 
it  is  alleged  that  tbe  foregoing  constitute  all 
the  stockholders  of  the  defendant  corpora- 
tion. 

[16]  It  would  be  a  fair  crastruction  of  this 
complaint,  and  one  that  must  be  Indulged  in 
in  support  of  the  judgment  In  favor  of  the 
other  defendants,  to  conclude  that  all  of  the 
defendants  named  in  the  allegation,  other 
than  G.  M.  Kyle,  acquired  their  stock  as 
transferees.  The  recital  "but  as  a  part  of 
the  same  transaction"  in  the  foregoing  allega- 
tion is  hardly  sufficient  to  Justify  the  conclu- 
sion that  all  the  stockholders  of  the  corpora- 
tion specifically  set  forth  in  this  paragraph 
participated  in  the  original  transaction,  as 
it  Is  elsewhere  alleged  that  600,000  shares  of 
ato<M  were  Issued  to  G.  M.  Kyla 

[18]  However,  in  the  Joint  answer  of  J. 
M.  Danziger,  Wilbert  Morgrage,  P.  B.  Spel- 
lacy, T.  Spellacy,  Q.  M.  Kyle,  and  3.  F.  Da- 
vies, it  is  afflrmatlv^y  alleged  that  Q.  M. 
Kyle  was  the  owner  of  the  above-moitloned 
lease,  dated  July  7,  1910;  that  on  July  8, 
1910,  it  was  agreed  between  defendants  G. 
M.  Kyle,  J.  F.  Davies,  P.  E.  Spellacy,  and  T. 
Spellacy  that  tbe  defendant  corp<H«tl(ai 
should  be  formed,  and  that  Kyle  should  as- 
sign said  lease  to  the  corporation  and  that 
said  corporation  should  issue  in  the  name  of 
said  Kyle  499,995  shares  of  its  capital  stock. 
249,995  of  which  said  shares  should  be  re- 
tained by  said  Davies  as  fully  paid  and  non- 
assessable and  by  him  divided  between  him- 
self and  his  associates,  and  the  balance  of 
250,000  shares  returned  to  the  treasury  of 
said  corporation,  to  be  sold  by  it  and  the 
proceeds  arising  therefrom  to  be  used  for  the 
benefit  of  said  corporaticHi ;  that  on  July  8, 
1910,  the  corporation  was  formed  and  Kyle 
assigned  his  lease  to  the  corporation,  which 
caused  to  be  Issued  and  delivered  to  said 
Kyle  449,995  shares  of  its  capital  sto<^  as 
fully  paid  and  nonassessable;  that  said  Kyto 
immediately  returned  to  the  corporation  2S0,' 
000  shares  of  said  stock.  The  finding  of  the 
trial  court  upon  the  matter  under  dlacofiston 
is  as  follows: 
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"That  thereafter  and  on  August  16,  1910,  said 
G.  M.  Kyle  offered  to  sell  and  convey  said  lease 
to  said  S.  K.  X>.  Oil  Company  for  600,000 
shares  of  its  capital  stock  fully  paid,  and  when 
so  issued  to  immediately  return  to  the  treasary 
of  said  company,  for  the  use  and  benefit  of  said 
company,  875,000  shares  of  said  stock.  There- 
upon the  said  corporation,  at  a  meeting  regu- 
larly called  for  that  purpose,  accepted  said 
proposition  by  resolution  regularly  passed  and 
spread  upon  the  minutes  of  said  corporation, 
and  on  the  same  day,  to  wit,  August  16,  1910, 
said  G.  M.  Kyle  assigned,  transferred,  and 
deUrered  said  lease  to  said  S.  K.  D.  Oil  Com- 
pany, and  said  S.  K.  D.  Oil  Company  there- 
upon caused  to  be  issued  and  delivered  to  said 
G.  M.  Kyle  500,000  shares  of  its  capital  stock 
as  fully  paid,  and  said  G.  M.  Kyle  on  said  day 
returned  to  the  treasury  of  said  company  375,- 
000  shares  of  said  stock,  to  be  sold  and  the 
proceeds  thereof  to  be  applied  to  the  use  and 
benefit  of  said  corporatica ;  the  remaining  125,- 
000  shares  of  said  stock  $o  issued  to  him  as 
fuUy  paid  was  then  divided  as  follows,  to  wit, 
to  T.  SpcUacy,  15,625  shares;  to  G.  M.  Kyle, 
31,420  shares;  to  J.  F.  Davies,  31,070  shares; 
to  P.  E.  Spellacy  15,625  shares ;  to  L.  B.  Kyle 
10  shares;  to  J.  M.  Danziger  15,625  shares ; 
to  Wilbert  Morgrage  15,625^hares,  all  oi  which 
shares  uxre  issued  in  the  respective  amounts  to 
said  parties  respectively,  and  since  said  issuance 
have  stood  and  now  stand  on  the  books  of  said 
company  in  the  names  of  said  respective  par- 
ties, except  as  to  the  stock  of  said  ftlorgrage,  as 
hereinafter  in  these  findings  set  out  •  •  •  " 
(Italics  ovrs.) 

[1 7]  The  defect  of  the  complaint  in  falling 
to  sufficiently  allege  that  the  respondents  par- 
ticipated in  the  original  transaction  is  cured 
so  far  as  the  defendants  T.  Spellacy,  P.  £. 
Spellacy,  J.  F.  Davies,  and  G.  M.  Kyle  are 
concerned  by  the  affirmative  allegations  of 
their  answer.  We  might  also  infer  that  W. 
H.  Davies  and  Wilbert  Morgrage,  who  each 
received  15,625  shares,  were  associates  of  J. 
P.  Davies,  within  the  meaning  of  that  ex- 
pression as  used  in  their  answer,  tn  the  light 
of  the  finding  that  the  stock  was  divided  be- 
tween them  and  the  above-mentioned  defend- 
ants. Such  a  conclusion,  however,  would  be 
a  mere  inference^  There  Is  no  allegation  In 
the  complaint,  no  direct  admission  in  the  an- 
swer, and  no  express  finding  holding  that  W. 
H.  Davies  and  Wilbert  Morgrage  participated 
In  the  original  transaction  or  received  their 
stock  with  knowledge  thereof.  All  inferences 
are  to  be  drawn  most  strongly  in  favor  of 
the  Judgment  upon  appeal,  and  for  that  rea- 
son the  judgment  In  their  favor  must  be  af- 
firmed. As  to  the  defendants  T.  Spellacy, 
G.  M.  Kyle,  J.  F.  Davies,  and  P.  E.  Spellacy 
the  judgment  must  be  reversed. 

[1 1]  It  remains  to  consider  the  case  of  the 
respondent  Frederick  C.  CUft.  As  already 
stated,  he  purchased  1,875  shares  of  stock 
from  defendant  Morgrage  and  caused  the 
transfer  to  be  recorded  upon  the  books  of 
the  corporation.   There  is  no  allegation  in  the 
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complaint  that  he  took  this  stock  with  knowl- 
edge or  notice  of  the  original  transaction- 
lie  alleges  in  his  answer  that  he  purchased 
the  stock  on  the  open  market  paying  therefor 
the  full  market  price.  He  does  not  allege 
whether  he  received  such  stock  with  or  with- 
out notice  of  the  original  transaction,  and 
there  is  no  finding  upon  that  question.  As 
the  complaint  falls  to  state  a  cause  of  action 
against  him,  the  judgment  In  his  favor  must 
be  afilrmed.    Rhode  v.  Dock-Hop  Co.,  supra. 

The  judgment  of  dismissal  included  all  the 
defendants  other  than  two  who  had  made  de- 
fault, although  many  of  the  defendants  had 
not  been  served  and  had  not  appeared  in  the 
action.  No  point,  however,  was  made  upon 
this  feature  of  the  judgment,  and  it  need 
not  receive  further  consideration. 

The  judgment  will  be  affirmed,  except  as 
to  the  defendants  P.  B.  Spellacy,  T.  Spellacy, 
G.  M.  Kyle,  and  J.  F.  Davies;  as  to  the  said 
named  defendants  the  judgment  Is  reversed. 

We  concur:  ANGEILLOTTI,  C.  J.;  OL- 
NEY,  J.;  SHAW,  J.;  LENNON,  J.; 
SLOANE,  J.;   LAWLOR.  J. 


(51  Cal.  App.  739) 
TRASK  V.  GARZA  et  al.     (Civ.  3361.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    March  15,  1921.) 

i.  Appeal  aaii  error  «=»907(3)— Assumed  on 
appeal  on  Judgment  roll  that  evidonoe  was 
ample  to  sustain  finding. 
On  an  appeal  upon  the  judgment  roll  alone, 
the  appellate  court  must  assume  that  the  evi- 
dence  was   ample  to   sustain  all   the   findings 
made  by  the  trial  judge. 

2.  Escrows  <g=>l4(l) — Complaint  held  to  state 
cause  of  action  against  depositary. 

A  complaint,  alleging  that  plaintiff  deposit- 
ed a  note  and  money  with  one  defendant  to  be 
delivered  to  other  defendants  when  a  lease  had 
been  secured  and  delivered  to  the  depositary 
tor  the  plaintiff,  and  that  the  property  deposited 
was  delivered  to  the  other  defendants  without 
their  having  complied  with  their  agreement, 
and  after  plaintiff  had  demanded  a  return  of 
the  deposited  property,  held  to  state  a  cause  of 
action  in  trover,  upon  which  a  judgment  could 
be  predicated  for  damages  against  the  defend- 
ant; the  value  of  the  property  appearing  by 
the  very  description  of  its  kind,  and  it  not  be- 
ing necessary  to  specifically  allege  the  particu- 
lar amount  of  value. 

3.  Escrows  €='14(1)— Liability  of   depositary 
for  damages  arising  from  violation  of  duty. 

One  with  whom  was  deposited  money  and 
note  to  be  delivered  to  certain  persons  upon 
delivery  of  a  certain  lease,  etc.,  was  equally 
liable  in  damages  with  the  persons  to  whom  he 
delivered  such  deposited  property,  without  their 
having  complied  with  their  agreement,  being 
charged  as  depositary  with  the  duty  of  obeyin{r 
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the  iARtnictions  of  the  parties  aa  to  the  deliy- 
fry  of  the  property  deposited  with  him,  a  vio- 
lation of  which  duty  would  result  in  a  liability 
being  cast  upon  him  for  damages  to  the  per- 
son who  might  suffer  injury,  and  hence  depos- 
itary was  properly  joined  with  defendants  in  an 
action  for  damages  for  the  wrongful  conversion 
of  the  deposited  property. 

4.  Appeal  ud  error  «s>l  170 (I)— Misjoinder  of 
parties  no  ground  for  reversal,  In  absence  of 
nlsearriaae  of  Justloe. 
If  a  liability  for  the  amount  recovered  ex- 
isted against  a  defendant,  the  fact  that  he  may 
have  been  improperly  joined  with  other  parties 
aa  defendant  in  the  action  wherein  the  recovery 
was  secured  must  be  deemed  to  be  without 
prejudice  to  any  substantial  right,  and  a  re- 
versal may  not  be  had,  under  Const,  art.  6,  | 

Appeal  from  Superior  Court,  San  Diego 
Oounty;  0.  N.  Andrews,  Judge. 

Action  by  Grover  O.  Trask  against  Ramon 
B.  Garza  and  others.  Judgment  for  plain- 
tiff, «nd  defendants  appeal.    Affirmed. 

E.  Ii.  Johnson  and  Ralph  F.  Twombly,  both 
of  San  Diego,  for  appellants. 
J.  K.  Stickney,  of  San  Diego,  for  respond- 

JAMES,  J.  This  appeal  Is  taken  by  the 
defendants  from  an  adverse  Judgment,  and 
la  presented  upon  the  Judgment  roll  alone. 

The  points  urged  as  ground  for  reversal 
rest  upon  the  ruling  of  the  trial  Judge  in  re- 
fusing to  sustain  a  demurrer  Interposed  by 
the  defendants  to  the  second  amended  com- 
I^aint  of  the  plaintiff.  The  grounds  of  that 
demurrer  to  be  here  considered  are :  (1)  That 
said  complaint  did  not  state  facts  sufBcIent 
to  constitute  a  cause  of  action  as  against  de- 
fendants or  either  of  them;  (2)  that  there 
was  a  misjoinder,  in  that  appellant  Johnson 
was  Improperly  Included  as  a  defendant  In 
the  action. 

The  plaintiff  alleged  in  his  complaint  that 
in  September,  1919,  a  written  agreement  was 
entered  into  between  plaintiff  and  the  two 
Garzas,  whereby  plaintiff  agreed  to  buy,  and 
said  defendants  agreed  to  sell,  a  certain  pool- 
hali  and  business,  with  the  furnishings  and 
fixtures,  for  the  sum  of  $700.  Other  terms 
and  conditions  were  alleged  in  the  complaint 
to  be  as  follows: 

"Plaintiff  to  execute/  his  promissory  note  for 
the  sum  of  $350.00  payable  to  said  defendants 
Garza,  eixty  days  after  date  and  deliver  the 
same  together  with  $830.00  in  cash  to  the  de- 
fendant E.  L.  Johnson;  and  defendants,  Garza, 
to  execute  to  plaintiff  a  biU  of  sale  of  said 
business,  furnishings,  fixtures  and  equipment 
and  deliver  same  to  the  said  E.  L.  Johnson, 
all  of  which  were  to  be  held  by  the  said  E.  L. 
Johnson  for  a  period  of  time  not  to  exceed  7 
days ;  tbat  within  said  7  days  defendants  Garza 
were  to  secure  a  lease  from  the  owner  of  the 
building  in  which   said   business,  furnishings, 


flzturea  and  eqnipment  were  located  in  favor 
of  plaintiff  for  a  period  of  one  year  from  and 
after  date  of  said  sale,  at  a  monthly  rental  of 
$40.00  and  deliver  same  to  the  said  B,  L. 
Johnson;  and  upon  the  delivery  of  said  lease 
to  the  said  E.  Ii,  Johnson  within  the  time  afore- 
said and  not  otherwise,  the  said  E.  Li.  Johnson 
to  deliver  said  $360.00  in  cash  and  said  prom- 
issory note  to  the  said  defendants  Garza  and 
the  said  bill  of  sale  and  the' said  lease  to  plain- 
tiff; and  if  the  said  lease  was  not  so  delivered 
to  the  said  E.  L.  Johnson  within  the  said  ten 
days'  time  the  said  E.  h.  Johnson  should  rede- 
liver to  plaintiff  the  said  promissory  note  and 
$350.00  in  cash  upon  demand  of  plaintiff  so  to 
do,  and  to  return  said  bill  of  sale  to  said  de- 
fendants Garza." 

[1-4]  Plaintiff  further  alleged  that  he  exe- 
cuted his  promissory  note  and  delivered  the 
same  to  Jcrimson,  together  with  $350.00  in 
cash,  upon  the  express  condition  tbat  it 
should  not  be  delivered  to  the  Garzas  until 
the  lease  referred  to  in  the  allegations  quot- 
ed had  been  secured  and  delivered  to  J<Am- 
Bon  for  the  plaintiff;  that  Johnson  was  a 
practicing  attorney,  and  was  fully  Informed 
by  aU  the  parties  of  the  conditions  upon 
whidi  the  note  and  casli  were  deposited  with 
him,  and  tliat  be  knew  of  tlie  agreement  and 
the  terms  requiring  him  to  dispose  of  the 
money  and  papers  in  the  manner  aforesaid. 
It  is  then  alleged  that  the' Garzas  did  not, 
within  10  days,  or  at  all,  secure  the  lease  for 
the  plaintiff  which  they  had  agreed  to  fur- 
nish. It  is  further  alleged  that  defendant 
Johnson,  notwithstanding  the  conditions  of 
the  agreement  under  which  the  deposit  was 
made  with  lilm,  and  U(itwlthstanding  that 
plaintiff  "repeatedly  notified"  said  Johnson 
not  to  deliver  the  note  and  cash  to  the  de- 
fendants, did  before  the  expiration  of  10 
days  deliver  the  note  and  money  of  the  plain- 
tiff to  defendants  Gaiza,  in  violation  of  the 
agreement  and  in  violation  "of  his  instruc- 
tions given  him  by  both  plaintiff  and  defsid- 
ants  Garza."  Further  allegations  of  the  com- 
plaint set  out  that  plaintiff  had  repeatedly 
demanded  of  defendants  Johnson  and  Garzas 
that  they  return  to  him  his  note  and  money, 
which  demand  bad  at  all  times  been  refused. 
Prayer  for  Judgment  was,  first,  for  the  sum 
of  $350,  with  legal  Interest  thereon;  second, 
that  the  defendants  be  required  to  deliver 
up  the  promissory  note;  that  the  same  be 
canceled  and  that,  if  this  could  not  be  pro- 
cured to  be  done,  then  that  plaintiff  have 
Judgment  for  the  sum  of  $350  with  legal  in- 
terest, and  for  costs  of  suit.  The  court  made 
its  findings  determining  the  facts  in  accord- 
ance with  the  allegations  of  the  complaint, 
with  the  additional  findings  tbat  plaintiff 
bad  tendered  back  to  the  defendants  all  the 
personal  property  that  he  had  received,  and 
had  offered  to  make  accounting  for  all  pro- 
ceeds of  the  business  during  the  time  he  had 
had  possession,  and  that  tbe  defendants  6ar- 
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■a  had  dlisxxied  of  tbe  ptomiflBory  note  of  the 
plaintiff.  The  Judgment  was  for  the  princi- 
pal sun  demanded,  with  the  proviso  that.  If 
within  ten  days  defendants  should  file  a  bond 
to  indemnify  plaintiff  against  liability  upon 
the  promissory  note  which  had  been  convert- 
ed by  them,  then  the  amount  of  the  Judgment 
■bould  be  reduced  to  the  sum  of  $3eS2.26,  i 
which  sum  representisd  a  recovery  of  the  i 
cash  payment  made  by  the  plalntifl  under  his 
agreement  with  Garza,  together  wlUi  Inter- 
est. Having  the  Judgment  roll  <Mil7  to  look 
to^  we  must  assume,  of  course,  that  the  evi- 
dence was  ample  to  sustain  all  the  findings 
made  by  the  trial  Judge.  We  think  that  the 
complaint  stated  suffldent  facts  upon  which 
to  predicate  a  Judgment  for  damages  against 
the  defendants.  The  defendants  in  effect 
were  charged  with  having  converted  the  proi^ 
erty  if  the  plaintiff  in  violation  of  their  duty 
under  the  contract,  and  were  hence  liable  for 
all  damages  which  the  plaintiff  might  sus- 
tain, with  interest  from  the  date  of  conver> 
slon.  The  value  of  the  property  appears  by 
the  very  description  of  Its  kind ;  hence  it  was 
not  necessary  to  spedfleally  allege  the  parti- 
cular amount  of  value.  The  complaint  set 
out  the  conditions  under  which  the  deposit 
was  made,  alleged  a  violation  of  the  agree- 
ment, and  showed  that  all  of  the  defendants 
were  parties  to  the  act  of  conversion.  Upon 
these  facts  plaintiff  was  entitled  to  a  Judg- 
m^it.  We  may  give  brief  attention  to  the 
dalm  that  the  court  erred  In  overruling  the 
demurrer  at  tbe  defendant  Johnson.  This 
demurrer,  a  special  one,  stated  In  effect  tbe 
contention  that  the  liability  of  Johnson,  If 
any,  was  different  from  that  of  the  other  de- 
fendants ;  henoe,  be  could  not  be  made  a  par- 
ty to  the  same  cause  of  action.  We  think 
that  the  liability  of  Johnson  under  the  facts 
of  this  case  was  precisely  the  same  In  amount 
as  the  liability  of  the  other  defendants.  As 
a  depositary  he  was  charged  with  the  duty 
of  obeying  the  instructions  of  tbe  parties  as 
to  the  delivery  of  the  property  deposited 
with  him.  A  violation  of  this  duty  would 
result  in  a  liability  being  cast  upon  him  for 
damages  to  the  person  who  might  suffer  In- 
Jury,  and  the  damage  in  this  case  was  the 
value  of  the  property  converted.  Rlggs  et 
al.  V.  Trees,  120  Ind.  402,  22  N.  EX  254,  6  L. 
K.  A.  686 ;  10  R.  C.  L.  par.  16.  Were  we  to 
concede  that  the  liability  of  Johnson,  because 
of  a  violation  of  his  duty  as  a  depositary,  Is 
different  from  that  of  the  other  defendants, 
and  that  the  special  demurrer  for  misjoin- 
der might  have  been  properly  sustained  by 
the  trial  court,  the  concession  is  of  no  avail 
here.  This  for  the  reason  that  under  section 
4%  of  article  6  of  tbe  Constitution  it  could 
not  be  said  that  the  overruling  of  the  de- 
murrer was  such  an  error  as  had  produced  a 
miscarriage  of  Justice.  If  a  liability  for  the 
amount  recovered  existed  against  the  defend- 
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ant;  tbe  fact  that  he  may  have  been  improp- 
erly Joined  with  other  parties  in  an  action 
wherein  the  recovery  was  secured  must  be 
deemed  to  be  without  prejudice  to  any  sub- 
stantial right  This  court  has  had  occasion 
heretofore  to  suggest  that  under  the  section 
of  the  (Constitution  referred  to,  it  would  be  a 
rare  case  Indeed  which  would  call  for  a  re- 
versal of  a  Judgment  for  the  sole  reason  that 
the  trial  Judge  had  overruled  a  demurrer  In- 
ten>osed  upon  some  special  ground  not  go- 
ing to  tbe  sufficiency  of  tbe  caute  of  action 
stated. 
The  Judgment  is  affirmed. 

We  concur:  OONRET,  P.  J.;  SHAW,  J. 


ERNST  V.  HALL  et  al. 


(51  Cal.  App.  747) 

(CIv.  2223.) 


(Distiict  Goort  of  Appeal,  Third  District,  Oal- 
ifomia.  March  16,  1921.) 

1.  Adverse  poMesalon  ^=>l  14(1)— Evidence 
held  to  support  finding  of  adverse  ocoupaniv. 

In  a  Boit  to  qnlet  title,  evidence  held  suffi- 
cient to  support  a  finding  of  plaintiff's  adverse 
occuiMncy  of  the  disputed  strip. 

2.  Adverse  possession  «=989— Payment  of  tax- 
es unnecessary  when  title  oomplete  before 
April  I.  1877. 

It  was  unnecessary  to  prove  payment  of 
taxes  to  establish  title  by  adverse  possessioD 
where  title  was  complete  prior  to  April  1,  18T7, 
the  date  the  amen^ent  of  Code  Oiv.  Proc.  { 
32S,  requiring  payment  of  taxes  as  a  necessary 
element  of  sndi  title,  became  effective. 

3.  Qnletlig  title  «=949— Jndgmeoit  quieting  ti- 
tle held  proper,  thoagh  aetlon  was  to  deter- 
mine oonfllcting  daims. 

Thongh  an  action  was  one  to  determine  con- 
flicting claims  to  real  property  under  Ciode  Civ. 
Proc.  {  749,  where  the  complaint  embraced 
every  averment  required  under  section  738  to 
quiet  titie,  the  Judgment  quieting  plaintiff's 
title  was  not  erroneous,  though  he  failed  to 
prove  a  fact  essential  to  s  judgment  under  sec- 
tion 749. 

4.  Estoppel  «s>62(4)— May  be  Invoiced  against 
municipal  corporation  In  exceptional  ease. 

As  a  general  rule  the  principle  of  estoppel 
in  pais  will  not  lie  against  a  municipal  corpo- 
ration, but  it  may  be  invoked  in  exceptional 
cases  where  justice  and  right  require  it. 

5.  Estoppel  9=362(8)— Payment  of  taxes  to 
oity  Insufficient  to  create  estoppel  to  claim 
tItie  by  adverse  possession. 

Where  a  strip  embraced  in  the  west  half 
of  a  lot  was  indoaed  with  the  east  half  which 
belonged  to  the  city,  the  mere  fact  that  de- 
fendant had  for  20  years  paid  taxes  to  tbe 
city  on  the  west  half  including  such  strip  was 
not  sufficient  to  estop  the  d^s  grantee  from 
claiming  titie  by  adverse  possesion  where  he 
and  his  grantors  had  been  in  the  adverse  oc- 
cupancy of  the  land  for  more  than  60  years. 
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Appeal  from  Superior  Court,  Sacrameato 
C!ount7 ;  Peter  3.  Shields,  Judge. 

Action  by  A.  O.  Ernst  against  R.  A.  Hall 
and  others.  From  a  Judgment  for  plaintiff, 
the  defendant  Elbert  B.  Tlel  appeals.  Af- 
firmed. 

M.  S.  Wahrhaftig,  of  Sacramento,  for 
api)ellant. 

C.  E.  McLaughlin  and  C.  P.  McLaughlin, 
both  of  Sacramento,  for  respondent. 

BURROUGHS,  Justice  pro  tern.  This  is 
an  action  to  determine  conflicting  claims  to 
real  property  under  the  provisions  of  section 
749,  Code  of  Civil  Procedure.  The  allega- 
tions of  plaintiff's  complaint  bring  him  with- 
in the  proylsions  of  that  section  of  the  Code 
and  also  embrace  ^very  averment  required 
under  sectiOQ  738  of  the  Code  of  Civil  Pro-, 
cedure  to  quiet  title  to  real  property. 

The  property  described  in  the  complaint  is 
the  east  half  of  lot  No.  2  and  a  strip  of  land 
contiguous  thereto  In  lot  No.  3,  all  of  said 
land  being  in  the  block  bounded  by  Ninth 
and  Tenth  and  O  and  P  streets,  in  the  city  of 
Sacramento,  and  designated  by  counsel  as 
"the  colored  sdiool  lot" 

All  of  the  defendants,  with  the  exception 
of  defendant  Tlel,  either  filed  disclaimers  or 
suffered  their  defaults  to  be  entered.  De- 
fendant Tlel  answered,  denying  piaintifTs 
ownership  of  the  land  described  as  a  portion 
of  lot  No.  3,  alleged  title  thereto  in  himself, 
and  asked  that  the  same  be  quieted. 

The  court  found  that  the  plaintiff  is  now, 
and  that  he  and  his  predecessors  in  interest 
have  been,  in  the  actual,  exclusive,  and  ad- 
verse possession  of  the  land  in  controversy 
continuously  for  60  years  prior  to  the  filing 
of  the  complaint  The  date  of  the  filing  of 
the  original  complaint  does  not  appear  in  the 
record,  but  the  (amended  complaint,  upon 
which  the  cause  was  tried,  was  filed  January 
4,  1917. 

The  court  entered  its  judgment  quieting 
plaintiff's  title  to  all  of  the  lands  described 
in  the  complaint,  and  defendant  Tlel  has  ai>- 
pealed  from  the  judgment. 

Appellant  contends  that  the  evidence  is 
insufficient  to  support  the  finding  of  the  court 
that  plaintiff  had  been  in  the  adverse  occu- 
pancy of  that  portion  of  the  premises  within 
the  school  Inclosure  and  described  as  a  part 
of  lot  No.  3. 

[1,  2]  The  undisputed  testimony  of  all  the 
witnesses  establishes  the  fact  that  the  lot  de- 
scribed In  the  complaint,  together  with  the 
building  thereon,  had  been  used  as  a  school 
for  colored  children,  since  at  least  as  early 
as  the  year  1877,  and  that  the  fences  on  the 
exterior  boundary  thereof  were  in  the  same 
place  at  the  time  of  the  trial  as  they  were  In 
1877,  and  that  in  1877  they  had  the  appear- 
ance of  being  at  least  10  or  12  years  old.  One 
witness,  R.  T.  Oarrington,  testified  that  he 
had  lived  In  Sacram^ito  continuously  since 


1871  or  1872,  that  the  location  of  the  fences 
had  never  been  dianged,  and  that  he  was  al- 
most sure  that  the  fences  were  there  In  1871 
or  1872.  This  uncontradicted  evidence  was 
sufficient  to  support  the  finding  complained  of. 
It  was  unnecessary  to  prove  payment  of  tax- 
es to  establish  title  by  adverse  possession,  as 
respondent's  title  was  complete  prior  to 
April  1,  1877,  the  date  the  amendment  of 
section  325,  Code  of  Civil  Procedure,  requir- 
ing payment  of  taxes  as  a  necessary  element 
of  such  title,  became  effective. 

[3]  Appellant  further  contends  that  the  ac- 
tion having  been  brought  under  the  provi- 
sions of  section  740,  Code  of  Civil  Procedure, 
plaintiff  was  not  entitled  to  relief,  except  up- 
on strict  proof  in  accordance  therewith;  that, 
having  ifailed  to  prove  payment  of  taxes,  as 
provided  in  said  section,  he  was  not  entitled 
to  a  judgment  quieting  title  under  the  gcn-eral 
provisions  of  the  law  relating  to  actions  of 
that  character. 

In  support  of  this  proposition  he  cites  Mon- 
dran  v.  Goux,  51  Cal.  151,  Bryan  v.  Tormey, 
84  Cal.  126,  24  Pac.  319,  and  Shoiandoah  M. 
ft  M.  Co.  V.  Morgan,  106  Cal.  417,  39  Pac.  802. 
An  examination  of  these  cases  shows  that  in 
each  instance  the  findings  of  the  trial  court 
were  without  the  issues  raised  by  the  plead- 
ings, and  not  as  in  the  case  at  bar,  findings 
upon  issues  presented  by  the  pleadings.  The 
point  has  been  decided  contrary  to  appel- 
lant's contention  in  Faxon  v.  All  Persons,  166 
Cal.  107,  137  Pac.  919,  L.  R.  A.  19168,  1209. 
That  action  was  brought  under  the  McEner- 
ney  Act  Stats.  1906  (Ex.  Sees.)  p.  80.  The 
defendant  answered  the  complaint  and  sub- 
mitteQ  his  claim  to  the  property  to  the  Juris- 
diction of  the  court  for  adjudication.  Plain- 
tiff's proof  failed  to  bring  him  within  the 
scope  of  said  act,  but  notwithstanding,  upon 
the  allegations  of  the  complaint  and  answer, 
and  the  proof  adduced,  the  court  rendered 
judgment  quieting  piaintifTs  title  to  the  land 
in  controversy.  The  defendant  appealed,  pre- 
senting the  same  question  now  raised  by  this 
appellant  In  disposing  of  this  branch  of  the 
appeal  It  was  held  that,  as  between  the  plain- 
tiff and  the  appealing  defendant,  by  reason  of 
the  issues  raised  by  their  pleadings,  the  ac- 
tion was  in  substance  and  effect  one  to  quiet 
title  to  real  property  and  the  judgment  was 
affirmed. 

The  rule  promulgated  in  that  case  is  to 
be  applied  with  equal  force  to  the  case  at 
bar.  The  issue  of  title  was  raised  by  the 
pleadings  of  the  parties,  and  was  therefore 
properly  before  the  court  for  determination. 

[4,  6]  It  is  the  final  contention  of  appellant 
that,  as  the  city  of  Sacramento  levied  and 
collected  taxes  on  the  property,  the  respond- 
ent, as  the  successor  in  interest  of  said  dty, 
is  estopped  to  claim  title  thereto. 

It  appears  from  the  record  that  for  20 
years  prior  to  the  commencemoit  of  this 
action  the  west  half  of  lot  Na  8  which  in- 
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dudes  the  strip  of  land  In  controversy,  bad 
been  assessed  to  appellant,  and  the  taxes  bad 
tteea  paid  by  him. 

It  l8  a  general  rule  that  the  principle  of 
estoppel  in  pais  will  not  lie  against  a  munic- 
ipal corporation,  but  that  it  may  be  invoked 
in  exceptional  cases  where  Justice  and  ri^t 
require  it  The  case  of  the  City  of  lios 
Angeles  v.  Cohn,  101  CaL  373,  35  Pac.  1002, 
upholds  tug  rule.  It  is  there  held  in  sub- 
stance that  possession  of  land  for  40  years, 
the  erection  of  valuable  buildings  thereon 
after  the  dty,  through  Its  city  council,  had 
found  that  the  city  had  no  claim  or  title  to 
the  property,  and  that  a  judgment  in  its 
favor  would  result  in  a  destruction  of  the 
defendant's  buildings,  constituted  a  case 
within  the  exception  to  the  general  rule  that 
estoppel  in  pals  will  not  lie  against  a  mu- 
nicipality, and,  commenting  on  this  doctrine, 
the  Supreme  Court  says: 

"The  question  being  a  new  one  in  this  state, 
and  a  most  important  one,  we  will  content  our- 
selves with  an  application  of  it  to  the  facts  of 
the  present  case,  and  not  attempt  to  promul- 
gate any  general  rule  by  which  every  case  in- 
voking the  doctrine  may  be  weighed  and  meas- 
ured. If  we  concede  the  existence  of  the  prin- 
ciple of  estoppel  in  pais  against  the  pubUc  in 
certain  exceptional  cases,  then  this  case  is 
rightly  decided." 

The  Judgment  was  affirmed. 

In  Ruling  Case  Law,  vol.  10,  p.  712,  it  is 
said  that  the  wrongful  or  erroneous  collection 
of  a  tax  on  public  property  does  not  estop  a 
municipal  corporation  from  asserting  Its 
legal  title  thereto. 

In  the  instant  case  payment  of  taxes  is 
the  only  circumstance  relied  upon  by  ap- 
peUant  to  take  the  case  out  of  the  general 
role.  Standing  alone,  this  fact  is  tnsuffldent 
to  Justify  such  holding,  especially  wbai  it 
appears  that  plalntifT  and  his  grantors  have 
been  in  the  adverse  occupancy  of  this  land 
for  more  than  50  years. 

We  find  no  error  in  the  record. 

The  Judgment  Is  affirmed. 

We  concur:  PRBWEJIT,  Presiding  Justice 
pro  tern.;  HART,  J. 


(51  Cal.  App.  718) 
MILLAR  V.  MILLAR  et  al.     (Civ.  2220.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   March  14,  1921.     Hearing  Denied 
by  Supreme  Court  May  12,  1921.) 

I.  Set-off  and  oounterdalm   «=»  10— Allowance 
Involves  practically  consolidation  of  Independ- 
ent actions. 
The  purpose  of  allowing  a  cross-complaint 
is  to  avoid  a  multiplicity  of  snits,  and  for  aU 
practical  purposes  the  situation  involves  a  con- 
solidation of  two  independent  actions,  arising 
out  of  or  related  to  the  same  transaction. 


2.  Marriage  ®=>62— Wife  entitled  to  execution 
for  alimony  where  husband  In  action  for 
maintenance  tiled  cross-complaint  for  annul- 
ment of  marriage. 

Where,  in  a  wife's  action  for  maintenance 
without  divorce,  the  husband  filed  a  cross- 
complaint  to  annul  the  marriage  for  fraud,  the 
wife  is  entitled  to  an  execution  on  an  order 
allowing  alimony  pendente  lite,  notwithstand- 
ing Civ.  Code,  {  137,  providing  for  execution 
in  the  discretion  of  the  court  in  a  suit  for 
maintenance. 

3.  Appeal  and  error  «=977(l)— Onler  allowing 
alimony  in  aotloa  for  malntenanoe  appealable 
as  "final  Judgment." 

An  order,  allowing  alimony  pendente  lite 
in  an  action  for  maintenance,  is  appealable  un- 
der Code  Civ.  Proc.  §  963,  subd.  1,  authorizing 
appeals  from  final  judgments  in  actions  or  spe- 
cial proceedings,  as  a  "final  judgment"  is  one 
completely  adjudicating  the  rights  of  the  par- 
ties submitted  to  the  court  for  determination, 
and  the  order  is  really  a  separate  judgment  in 
an  intermediate  proceeding,  and  its  appealabil- 
ity is  not  affected  by  Civ.  Code,  §  137,  making 
the  issuance  of  execution  discretionary  with 
the  court. 

[£]d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

4.  Appeal  and  error  i3==>467— Undertaking  on 
appeal  from  order  allowing  alimony  in  salt 
for  maintenance  not  without  consideration. 

Under  Code  Civ.  Proc.  {  942,  providing  for 
an  undertaking  to  stay  execution  on  appeal 
from  a  judgment  or  order  for  the  payment  of 
money,  and  section  946,  providing  that  an  ap- 
peal, perfected  as  provided  in  the  preceding 
sections,  stays  further  proceedings,  an  under- 
taking on  an  appeal  from  an  order  allowing 
alimony  pendente  lite  in  a  suit  for  maintenance 
stayed  execution,  and  was  not  without  consid- 
eration, though,  under  Civ.  Code,  {  137,  the 
issuance  of  execution  was  in  the  court's  dis- 
cretion, and  there  was  no  application  therefor 
as  the  undertaking  deprived  the  court  of  dis- 
cretion to  order  its  issuance. 

5.  Executors  and  administrators  ®=3224— 
Judgment  need  not  be  presented  when  filed 
with  the  clerk. 

Under  Code  Civ.  Proc.  {  1606,  providing 
that  where  judgment  is  obtained  in  defendant's 
lifetime  no  execution  shall  issue  after  his 
death,  except  as  otherwise  provided,  and  sec- 
tion 1502,  providing  that,  if  an  action  is  pending 
the  claim  must  be  filed  with  the  clerk  or  pre- 
sented to  the  executor  or  administrator,  where 
a  judgment  for  alimony  from  which  an  appeal 
was  pending  was  filed  with  the  derk,  it  was 
not  necessary  to  present  it. 

6.  Exeeutors  and  administrators  9=3224 — 
Claim  for  alimony  in  pending  action  need  not 
be  presented;    "Arising  upon  contract." 

Code  Civ.  Proc.  g  1502,  providing  that  if 
an  action  is  pending  against  a  decedent  at  the 
time  of  his  death  the  daim  must  be  filed  with 
the  derk  or  presented  to  the  executor  or  ad- 
ministrator for  allowance  or  rejection,  applies 
only  to  daims  requiring  presentation  if  no  ac- 
tion were  pending,  and  has  no  application  to  an 
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allowance  for  snit  money  or  temporary  alimony 
in  a  pending-  suit;  it  not  bein^  a  "claim  arising 
■apon  contract"  required  to  be  presented  by 
section  1493. 

7.  Appeal  and  error  «=»I240— Snretlet  on  un- 
dertaking to   stay  exeoutlon  oannot   require 
prmentatlon  of  oiaim  to  prindpal's  exeoutor. 
Where  an  undertaking  to  stay  execution  on 
an  appeal  from  a  judgment  for  alimony  pen- 
dente lite  was  conditioned  as  required  by  Code 
Cir.  Ftoc.  I  942,  for  payment  of  the  judgment 
If  the  appeal  was  dismissed,  and  the  appeal 
was  dismissed,   their   liability  was   fixed,  and 
they  could  not  inject  into  the  undertaking  a 
condition  not  expressed  that  the  obligee  should 
make  an  effort  to  collect  the  judgment  by  pre- 
senting it  to  the  principal's  executor. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; W.  T.  G'Donnell,  Judge. 

Action  by  Eatberlne  A.  Millar  against 
James  Millar,  in  which  Robert  F.  Millar  and 
another,  as  executor  and  executrix  of  the 
original  defendant,  were  substltnted  as  de- 
fendants. From  a  Judgment  against  the 
sureties  on  an  undertaking  for  payment  of 
alimony  to  plaintih:,  Agnes  H.  Btzel,  as  ad- 
ministratrix of  Joseph  Btzel,  deceased,  and 
Forest  Lee  Atkinson  appeal.    Affirmed. 

A.  E.  Bolt(m,  of  Ban  Francisco,  for  ap- 
pellants. 

Metson,  Drew  &  Mackenzie,  R.  G.  Hudson, 
and  Garret  W.  McEnemey,  all  of  San  Fran- 
cisco, for  respondent 

BURNETT,  J.  Two  appeals  Involving  the 
same  subject-matter  have  been  submitted  to- 
gether upon  one  set  of  briefs,  and  they  will 
be  considered  in  one  opinion.  In  one,  Joseph 
fitzel  and  Forest  Lee  Atkinson,  sureties  on 
an  undertaking  to  stay  execution  of  an  order 
for  alimony  pendente  lite  appealed  from  a 
Judgment  rendered  against  them  in  favor 
of  Katherlne  A.  MiUar  on  said  undertaking 
on  September  23,  1918.  The  other  is  by  said 
Eatherine  A.  Millar  from  an  order  of  the 
superior  court  of  November  20, 1918,  vacating 
and  setting  aside  said  Judgment 

The  original  action  was  brought  by  a  wife 
against  her  husband  to  obtain  maintenance 
without  divorce.  The  husband  filed  an  an- 
swer and  also  cross-complaint  in  which  latter 
pleading  he  sought  to  annul  the  marriage 
upon  the  ground  of  fraud.  After  the  cause 
was  at  Issue  upon  said  cross-complaint  the 
plaintifF  moved  for  alimony  pendente  lite. 
The  motion  was  granted,  and  from  the  order 
the  husband  took  an  appeal  and  gave  the 
undertaking  in  question.  While  this  aiQ>eal 
was  i)ending,  the  case  was  tried  upon  its 
merits,  and  the  marriage  annulled  upon  the 
ground  set  forth  in  the  cross-complaint  The 
wife  appealed  from  this  decree,  but  it  was 
affirmed  by  the  Supreme  Court  In  Millar  v. 
MUlar,  175  CaU  797,  167  Pac.  394,  L.  R.  A. 
19186,  416,  Ann.  Cas.  1918E,  184.    The  de- 


fendant died  after  said  order  for  alimony 
was  made,  and  after  said  Judgment  waa 
rendered  in  the  superior  court  His  ex- 
ecutors were  substituted,  and  they  pros- 
ecuted an  appeal  from  the  order  granting 
alimony  i>endente  lite.  This  appeal  was 
thereafter  dismissed  by  the  Supreme  Coart 
in  the  following  order: 

"It  appearing  that  defendant,  James  Millar, 
is  dead,  and  that  his  executors  have  been  sub- 
stituted in  his  stead  by  order  in  the  superior 
court,  it  is  ordered  that  said  executors  be  sub- 
stituted as  defendant  herein.  Motion  to  dis- 
miss granted,  and  appeal  ordered  ^missed." 

More  than  30  days  after  the  filing  in  tbe 
superior  court  of  the  remittitur  thereon,  tbe 
plaintiff  moved  for  judgment  against  the 
sureties,  which  wag  granted.  During  tlie 
pendency  of  the  two  appeals  herein,  Joseph 
Etzel,  one  of  the  sureties,  died,  and  by  order 
of  this  court  his  administratrix  has  been 
substituted  In  his  place  and  stead. 

It  does  not  appear  upon  what  grounds  the 
order  setting  aside  said  Judgment  was  made, 
but  the  contentions,  of  the  sureties  In  sup- 
port of  said  order  and  In  opposition  to  said 
judgment  maybe  summarized  as  follows:  (1) 
The  order  for  alimony  was  not  appealable, 
and  the  undertaking  given  to  stay  the  execu- 
tion of  said  order  was  therefore  without  con- 
sideration, and  no  liability  was  or  could  be  In- 
curred on  said  undertaking.  (2)  The  action  in 
which  the  Judgment  against  the  sureties  was 
recovered  abated  by  reason  of  the  failure  of 
Mrs.  Millar  to  present  a  claim  against  tbe 
estate  of  her  husband,  and  h«kce  It  was  im- 
proper to  render  Judgment  against  said 
sureties. 

As  to  the  first  point,  they  assert: 

"There  must  be  at  the  time  the  undertaking 
is  given  an  appealable  order  and  one  upon 
which  execution  has  been  issued,  or  can  be 
issued,  as  a  ministerial  act  by  the  derk  of  the 
court" 

It  is  claimed  that  the  order  herein  was 
not  enforceable  because  the  court  had  made 
no  order  directing  tbe  issuance  of  execution. 
This  position  is  grounded  upon  the  peculiar 
language  of  section  137  of  the  Civil  Code  in 
reference  to  a  suit  for  maintenance.  Therein 
It  -is  provided  that — 

"During  the  pendency  of  audi  action  the 
court  may,  in  its  discretion,  require  the  hus- 
band to  pay  as  alimony  any  money  necessary 
for  the  prosecution  of  the  action  and  for  sup- 
port and  maintenance,  and  execution  may  issue 
therefor  in  the  discretion  of  the  court" 

The  first  answer  of  plalntUC  to  this  con- 
tention is  that — 

"The  defendant's  cross-complaint  transform^ 
ed  the  action  into  one  for  annulment  of  mar- 
riage and  gave  to  the  plaintiff  whatever  rights 
in  respect  of  temporary  alimony  she  would  have 
had  in  'an  independent  suit  for  annulment' " 
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Since,  therefore.  It  la  not  disputed  that, 
In.  sucb  action  if  or  annnlmeni;  execAitlOD 
would  issue  as  of  coarse  upon  an  order  for 
alimony,  and  application  for  said  order  waa 
made  after  Issue  Joined  in  said  cross-coni- 
plalnt,  It  la  urged  by  plaintiff  tbat  tbe  case  is 
not  one  for  the  application  of  said  section 
137.  The  force  of  the  argument  depends 
manifestly  upon  the  effect  of  tbe  cross-com- 
plalnt.  In  section  808  of  Pomeroy's  Seme- 
dies  and  Remedial  Bights  It  Is  said: 

"The  only  real  difference  between  a  eom- 
idaint  and  a  croBa-complalnt  is  that  the  first 
is  filed  by  tbe  plaintiff,  and  the  second  by  the 
defendant.  Both  contain  a  statement  of  the 
facts,  and  each  demands  affirmatiTe  relief  upon 
the  facts  stated.  In  the  maldng  np  of  the  is- 
sues and  the  trial  of  questions  of  fact,  the 
court  is  goTerned  by  the  same  principles  of 
law  and  roles  of  practice  in  tbe  one  case  as  in 
the  other.  When  a  defendant  files  a  cross- 
complaint,  and  seelcs  affirmatire  relief,  he  be- 
comes a  plaintiff,  and  the  plaintiff  in  tbe  orig- 
inal action  becomes  the  defendant  in  the  cross- 
complaint." 

It  Is  accordhogly  held  that  a  croBB-com- 
plaint  must  contain  every  allegation  which 
would  be  essoitial  to  an  original  complaint 
upon  the  same  cause  of  action.  CSoulthnrst 
T.   Coulthurst,  68  Cal.  239. 

In  fact,  where  the  complaint  sets  forth  an 
action  in  law  and  the  cross-complaint  con- 
tains a  cause  of  action  which  is  of  equitable 
cognizance.  It  U  the  duty  of  the  court  to  de- 
termine first  the  Issues  Inrolved  under  the 
cross-complaint  Whlttier  y.  Stage,  61  OaL 
238;  Fish  y.  Benson,  71  CaL  428, 12  Pac.  454. 

[1]  Undoubtedly  tbe  purpose  of  allowing  a 
cross-complaint  is  to  avoid  a  multiplicity  of 
suits  and  thereby  save  vexation  and  expense; 
and  for  all  practical  purposes,  as  claimed  by 
plaintiff,  the  situation  involves  a  consolida- 
tion of  two  independent  actions  arising  out 
of,  or  related  to,  the  same  transaction. 

[2}  At  any  rate,  in  view  of  the  cross-com- 
plaint herein  it  cannot  be  said  that  the 
action  is  wholly  for  maintenance,  but  it  In- 
volves also  the  annulment  of  said  marriage. 
Assuredly,  then,  the  plaintiff  would  be  en- 
titled to  an  execution  for  the  allowance, 
which  may  as  well  be  referred  to  the  cross- 
complaint  as  to  the  complaint  in  the  action. 

We  find  nothing  In  the  opinion  of  the 
Supreme  Court  In  Lowe  v.  Superior  Court, 
165  Cal.  708,  134  Pac.  190,  Inconsistent  with 
the  generally  accepted  views  as  to  the  nature 
Of  a  cross-complaint.  The  gist  of  that  de- 
cision may  be  seen  from  this  quotation  taken 
from  the  syllabus: 

"The  filing  of  a  cross-complaint,  although  for 
some  purposes'  treated  as  the  commencement 
of  a  new  action,  is  a  proceeding  in  the  action 
commenced  by  the  filing  of  the  plaintiff's  com- 
plaint which  is  expressly  authorized  by  stat- 
nte,  the  design  of  tbe  statute  being  to  enable 
all  matters  in  dispute  between  tbe  parties  're- 
lating to  or  depending  upon  tbe  contract  or 
transaction  upon  wldch  the  action  is  brought, 
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or  affecting  the  property  to  which  the  acti<m 
relates,'  to  be  determined  In  a  single  action, 
and  by  a  single  judgment  wliich  shall  give  to 
a  defendant  seeking  it  such  affirmative  relief 
as  he  is  entitled  to." 

Since  It  was  held  to  be  a  proceeding  in 
the  action  which  was  Instituted  by  tbe  filing 
of  the  complaint,  the  cross-complaint  was 
deemed  pending  from  the  beginning  to  the 
extent  of  applying  tbe  provision  of  the 
statute: 

"Provided  always  tliat  no  action  pending 
against  any  corporation  shall  abate  thereby 
[the  forfeiture  of  its  charter],  but  may  be 
prosecuted  to  final  Judgment,  the  same  may  be 
enforced  by  execution  with  tiie  same  force  and 
effect  and  in  like  manner  as  though  no  for- 
feiture had  occurred." 

In  this  coonectlon  plaintiff  dtes  two  de- 
cisions from  other  Jurisdictions  that  are  very 
much  in  point:  Slocum  v.  Blocum,  86  Ark. 
481,  111  8.  W.  806,  and  Wllllts  v.  WlUits,  76 
Neb.  228,  107  N.  W.  879,  5  li.  R.  A.  (N.  S.) 
767, 14  Ann.  Gas.  88S. 

In  the  former  the  wife  filed  an  unverified 
complaint  for  divorce,  and  the  husband  filed 
an  answer  and  cross-complaint.  She  there- 
upon made  application  for  alimony  pendente 
lite.  The  rule  in  that  state  is  that  a  plain- 
tiff wife  cannot  obtain  such  relief  exc^t 
upon  sworn  evidence,-  but  a  defendant  wife 
is  not  required  to  make  such  showing.  The 
trial  court  treated  the  cross-complaint  for 
the  purposes  of  the  plaintiff's  application 
as  though  it  were  an  independent  action  in 
which  the  wife  was  a  defendant,  and  allowed 
her  temporary  alimony,  including  costs  and 
counsel  fees.  The  Supreme  Court  upheld 
the  ruling,  saying  In  tbe  course  of  the 
opinion: 

"It  is  recognized  and  permissible  practice 
for  the  defendant  to  file  a  cross-bill  and  ask  in- 
dependent relief  hi  divorce  suits.  When  he 
does  so,  bis  suit  is  as  separate  and  distinct 
from  that  of  his  wife  as  if  the  wife  had  brought 
no  suit,  and  the  finding  of  the  coui;t  should 
be  upon  each  separately." 

In  Wllllts  V.  Willits  the  wife  sued  for 
maintenance.  Her  husband  filed  an  answer 
and  also  a  cross-complaint  for  annulment. 
Suit  money  was  allowed  to  the  wife,  although 
the  court  annulled  the  marriage  on  the  cross- 
complaint  The  husband  appealed  from  tbe 
order  of  allowance,  claiming  tbat  it  was  un- 
authorized because  it  was  made  in  an  action 
for  maintenance.  In  affirming  tbe  order  the 
Supreme  Court  said: 

"So  far  as  the  suit  money  is  concerned,  the 
defendant  takes  the  position  that  because  the 
wife's  suit  was  not  brought  for  a  divorce, 
but  merely  for  maintenance,  she  is  not  entitled 
to  suit  money.  Whatever  the  rule  may  be  with 
regard  to  an  allowance  for  suit  money  in  an 
action  brought  merely  for  maintenance,  it  is 
well  settled  tbat  in  an  action  by  the  husband 
to  annul  the  marriage,  the  wife  is  entitled  to 
alimony  pendente  lite  and  counsel  tees,  and 
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the  fact  that  the  defendant  proceeds  by  cross- 
petition,  instead  of  an  original  suit,  does  not 
change  the  rale." 

[3]  Moreover,  if  we  disregard  the  cross- 
complaint  and  treat  the  case  as  Involving 
an  order  for  alimony  In  an  action  solely 
for  maintenance,  the  order  Is  nevertheless 
final  and  appealable.  In  other  words,  its 
appealability  does  not  depend  upon  its  en- 
forceability by  execution.  There  Is  no  doubt 
that,  while  we  usually  refer  to  such  allow- 
ance as  an  order,  it  is  really  a  separate  judg- 
ment in  an  intermediate  proceediug,  and  as 
such  is  appealable  by  virtue  of  subdivision 
1  of  section  963  of  the  Code  of  CivU  Proce* 
dure.  Sharon  v.  Sharon,  67  Cal.  185,  7  Pac. 
456,  635,  8 -Pac.  709.  The  authorities  hold 
that  a  final  Judgment  is  one  that  completely 
adjudicates  the  rights  of  the  parties  sub- 
mitted to  the  court  for  determination.  Here- 
in the  question  was  whether  the  plalntlfl:  was 
entitled  to  any  allowance  for  "alimony,"  so 
called.  The  application  was  regularly  heard, 
and  upon  the  evidence  submitted  the  court 
determined  that  she  was  entitled  to  an  al- 
lowance, and  adjudged  the  amount  thereof. 
The  fact  that  an  order  of  the  court  might 
be  required  to  have  an  execution  issue  does 
not  affect  the  finality  of  the  Judgment  itself 
any  more  tlian  if  an  order  were  made  to  stay 
the  execution.  The  Judgment  and  the  ex- 
ecution of  the  Judgment  are  two  separate 
and  distinct  con^derations.  Necessarily,  the 
finality  of  a  Judgment  precedes  and  does 
not  follow  its  enforceability. 

In  Blake  v.  Blake,  80  lU.  523,  the  pUin- 
tlff,  upon  the  ground  that  the  execution  of 
the  order  was  not  demandable  as  of  course, 
but  only  in  the  discretion  of  the  court,  moved 
to  dismiss  the  appeal  from  an  order  allow- 
ing temporary  alimony  in  a  suit  for  divorce. 
But  the  court  held  that  such  circumstance 
did  not  affect  the  finality  or  appealability  of 
said  order,  as  this  depended,  not  upon 
whether  it  was  presently  enforceable,  but 
whether  the  court  had  the  power  to  award 
an  execution  to  enforce  it 

In  Zappettini  v.  Buckles,  167  Cal.  27,  138 
Pac.  686,  is  found  an  interesting  discussion 
of  the  difference  between  an  interlocutory 
and  a  final  Judgment,  and  it  is  held  that  a 
Judgment  is  final  if  it  determines  the  rights 
of  the  parties  and  nothing  remains  but  to 
carry  it  into  effect,  although  some  action  may 
be  required  of  the  court  to  enforce  the  Judg- 
ment 

Many  other  authorities  are  cited  by  plain- 
tiff to  the  same  effect,  but  there  can  be  no 
necessity  for  noticing  them  specifically.  To 
show  that  this  quality  of  the  Judgment  does 
not  depend  upon  its  present  enforceability 
she  suggests  this  apt  illustration:  Suppose 
in  a  suit  for  divorce  an  order  for  alimony 
is  made  iwyable  in  65  days  after  the  making 
of  the  order.  Of  course,  an  execution 
oould  not  issue  until  the  money  became 
due.    But  an  appeal  from  said  order  would 


have  to  be  takeu  within  00  days  after 
it  was  made.  Mo  one  would  contend  that 
the  provision  of  the  order  extending  the  time 
for  payment  would  toll  the  period  for  taking 
an  appeal.  If  an  appeal  were  not  taken  at 
least  6  days  before  the  money  was  due,  in 
oiner  words,  before  an  execution  could  issue, 
the  appeal  could  be  dismissed. 

Upon  this  particular  question  tliat  an  order 
staying  execution  does  not  affect  the  appeal- 
ability of  the  Judgment,  plaintiff  cites  Vick- 
ers  V.  TyndaU,  168  111.  616,  48  N.  E.  214; 
Hamill  V.  Bank  of  Clear  Creek  County,  7 
Colo.  App.  472,  43  Pac.  903;  Meredith  v. 
Peterson,  108  Iowa,  551,  79  N.  W.  351 ;  State 
V.  Downing,  40  Or.  309,  58  Pac.  863,  66  Pac. 
917;  Gaston  v.  Boyd,  52  Tex.  282;  Arnold 
V.  SincUlr,  11  Mont  556,  29  Pac.  .340,  28 
Am.  St  Rep.  489;  Winthrop  Iron  Co.  v. 
Meeker,  109  U.  S.  180,  3  Sup.  Ct  111,  27  L. 
Kd.  898. 

[4]  But  as  we  understand  the  position  of 
the  sureties,  they  attach  more  importance  to 
the  contention  that  since  an  order  of  the 
court  was  required  to  make  the  execution 
issuable,  it  cannot  be  said  that  their  under- 
taking operated  to  stay  the  execution,  and 
therefore  said  undertaking  was  without  con- 
sideration and  void.  In  opposition  to  tfaio, 
plaintiff  contends,  and  cites  authorities  in 
support  of  the  contention,  that  "but  for 
the  filing  of  the  surety's  undertaldng  to  stay 
execution  a  writ  of  execution  to  enforce  the 
order  for  alimony  would  have  issued  as  of 
course  and  without  any  express  direction  for 
its  issuance."  Plaintiff's  view  is  that  the 
Judgment  is  itself  a  Judicial  declaration  that 
she  was  entitled  to  the  money,  and  that  the 
provision  of  the  statute  reserving  to  the 
court  a  discretion  as  to  withholding  the  is- 
suance of  the  execution  requires  the  court 
by  an  express  provision  to  that  effect  in  the 
order  or  Judgment  itself,  to  prohibit  or  stay 
its  issuance  for  a  definite  or  indefinite  time, 
or  else  the  execution  wlU  issue  as  of  right. 

But  be  that  as  it  may,  we  are  entirely 
satisfied  that  the  undertaking  was  effective 
to  stay  the  execution  and  therefore  the  con- 
sideration was  supplied.  It  depriv«d  the 
court  of  any  discretion  to  order  its  issuance 
as  it  also  prevented  the  clerk  from  perform- 
ing the  ministerial  act  that  would  ordinarily 
follow  such  order.  If,  not  withstanding  such 
imdertaking,  plaintiff  had  ais>Hed  to  the 
court  for  the  order,  can  it  be  doubted  that 
the  undertaking  could  have  been  successfully 
urged  as  a  bar  to  the  proceeding? 

The  case  is  one  that  falls  clearly  within 
the  provisions  of  sections  942  and  946  of 
the  Code  of  Civil  Procedure.  The  appeal 
is  from  "a  Judgment  or  order  directing  the 
payment  of  money."  The  undertaking  bound 
the  sureties  "in  double  the  amount  named  in 
the  Judgment  or  order"  to  pay  the  amount 
if  said  Judgment  or  order  should  be  affirmed 
or  "the  appeal  be  dismissed."  The  under> 
taking,  therefore,  as  declared  In  the  latter 
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section,  stayed  "aU  farther  proceedings  In 
the  court  below  upon  the  jndgment  or  order 
appealed  from."  The  section  is  too  plain  for 
controversy.  However,  a  case  in  point  is 
McAneny  v.  Superior  Court,  150  Cal.  6,  87 
Pac.  1020,  wherein  it  is  said: 

'TThe  8ta7  of  proceedings  on  the  alimony  or- 
der, thus  effected,  operated  as  a  supersedeas, 
and  during  its  operation  deprived  the  gnperlor 
court  of  all  power  to  enforce  the  order  ap- 
pealed from,  either  by  execution  or  by  pro- 
ceedings for  contempt,  or  through  the  appoint- 
ment of  a  recover." 

Furthermore  the  court  said: 

"If  the  order  appointing  the  receiver  in  this 
case  was  an  act  in  furtherance  of  the  enforce- 
ment of  the  alimony  order  which  was  stayed 
by  the  appeal,  it  was  prohibited  by  the  statute, 
which  in  such  cases  forbids  further  proceed- 
ings upon  the  order  appealed  from  and  mat- 
ters embraced  therein  (Code  Civ.  Proc.,  S  9iS), 
and  it  was,  in  a  certain  sense,  in  excess  of  the 
jurisdiction  of  the  court." 

An  application  in  the  instant  case  for  an 
order  for  the  issuance  of  execution  would 
assuredly  be  "in  furtherance  of  the  enforce- 
ment" of  the  Judgment,  and  is  certainly  pro- 
hibited by  said  statute. 

Nor  can  it  be  assumed  that  if  the  under- 
taking had  not  been  given,  the  court  would 
not  have  made  such  order.  The  presumption 
is  to  the  contrary.  It  is  not  to  be  supposed 
that  the  court  would  make  an  allowance  and 
then  decline  to  do  whatever  might  be  neces- 
sary to  carry  such  order  into  effect  At  any 
rate,  the  undertaking  prevented  the  plaintiff 
from  taking  any  steps  towards  securing  the 
fruits  of  the  judgment,  and  it  does  not  lie 
in  the  mouth  of  the  sureties  to  say  that,  tf 
the  undertaking  had  not  been  given,  an  ex- 
ecution might  not  have  Issued.  The  prob- 
ability that  It  would  issue,  and  the  certainty 
that  any  such  probability  was  forestalled  by 
reason  of  said  undertaking  furnished  suffi- 
cient basis  for  the  obligation  of  the  judg- 
ment debtors.  The  contention  of  the  sureties 
seems  to  resolve  itself  to  this:  We  have  given 
an  undertaking  and  have  thereby  tied  the 
hands  of  the  court  and  Its  ministerial  officer 
in  relation  to  the  execution,  but  since  plain- 
tiff did  not  apply  for  a  "preliminary"  order, 
which  the  court  would  be  powerless  to  grant, 
we  deny  the  plaintiff's  right  to  claim  that  the 
execution  was  stayed.  We  do  not  under- 
stand that  plaintiff  was  required  to  do  such 
a  vain  and  useless  thing  in  order  to  urge 
successfully  the  validity  of  the  bond. 

The  second  contention  of  the  sureties  Is 
ba^ed  upon  the  provision  of  section  1502  of 
the  Code  of  Civil  Procedure,  as  follows: 

"If  an  action  is  pending  against  the  dece- 
dent at  the  time  of  his  death,  the  plaintiff  must 
in  like  manner  file  his  claim  with  the  clerk, 
or  present  it  to  the  executor  or  administrator 
for  allowance  or  rejection,  authenticated  as 
required  in  other  cases;  and  no  recovery  shall 


,be  bad  in  the  action  unless  proof  be  made  of 
such  filing  or  presentation." 

Millar  died,  as  we  have  seen,  after  the 
trial  of  the  action  and  before  the  appeal 
was  heard  in  the  Supreme  Court.  It  is  ad- 
mitted that  this  claim  for  alimony  was  not 
presented  as  required  by  said  section  1502. 
Hence  the  assertion  of  the  sureties  that  the 
action  abated  and  no  further  proceedings 
could  be  taken  for  the  purpose  of  enforcing 
said  claim.  The  position  is,  if  we  under- 
stand it,  that  the  judgment  for  alimony  was 
suspended,  was  virtually  rendered  of  no 
force  and  effect  until  the  claim  therefor  was 
so  presented,  and  that  only  by  such  presenta- 
tion could  the  judgment  be  revived.  They 
insist  that  this  does  not  involve  the  release 
of  one  only  of  several  obligors,  as  was  the 
case  in  Bank  of  Stockton  v.  Howland,  42 
CaL  129,  which  concerned  the  joint  makers 
of  a  promissory  note,  wherein  a  claim  was 
not  presented  to  the  administrator  of  one 
who  had  died,  but  it  affects,  so  they  claim, 
an  essential  condition  of  the  liability  of  the 
sureties  on  their  bond.  In  other  words,  the 
liability  of  the  sureties  depended  upon  the 
liability  of  Millar,  that  the  suspension  ot 
his  liability  would  likewise  produce  a  sus- 
pension of  theirs,  and  that  while  this  con- 
dition existed  no  legal  proceeding  could  be 
taken  to  enforce  the  liability  of  the  sureties. 

[6}  In  the  first  place,  although  the  statute 
provides  (section  1049,  Code  Civ.  Proc.)  that 
"an  action  la  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final 
determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment 
Is  sooner  satisfied,"  It  is  at  least  doubtful 
whether  the  term  "pending"  Is  thus  used  in 
said  section  1502.  It  would  seem  quite  rea- 
sonable to  hold  that  It  is  limited  to  the 
period  of  time  after  the  filing  of  the  com- 
plaint and  prior  to  the  rendition  of  jndgment 
In  the  trial  court  No  particular  reason  ap- 
pears why  a  claim  that  has  become  merged 
into  a  judgment  should  be  thus  presented. 
Of  course,  a  judgment  of  the  superior  court 
is  entitled  to  full  faith  and  credit  until  re- 
versed or  modified  on  appeal.  Indeed,  the 
particular  statute  applicable  to  the  situation 
herein  is  found  in  section  1505  of  the  same 
Code.  Therein  it  Is  provided  that  where  a 
judgment  Is  obtained  In  his  lifetime,  no  ex- 
ecuticn  shall  issue  thereon  after  his  death 
"except  as  provided  in  section  six  hundred 
eighty-six."  As  to  a  judgment  for  the  recov- 
ery of  money — which  was  this  case — It  "must 
be  filed  with  the  clerk  or  presented  to  the  ex- 
ecutor or  administrator,  like  any  other 
claim."  Said  judgment  was  filed  with  the 
derk,  and  hence  it  was  not  necessary  "to 
present  It  to  the  executor  or  adminlstratoc." 
As  stated  before,  it  would  constitute  a  rec- 
ognized claim  against  the  estate,  to  be  paid 
as  other  claims,  subject  of  course,  to  any 
adverse  ruling  uiwn  app«kL 
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In  the  matter  of  the  Estate  of  Bremuui, 
65  Cal.  617,  4  Pac.  581,  tbe  party  against 
whom  a  Judgment  'was  rendered  died  after 
moving  for  a  new  trial  bat  before  tbe  motion 
was  heard.  Tbe  Judgment  was  modified  on 
the  hearing  of  the  motion,  and  the  Supreme 
Court  held  that  said  section  1505  of  the  Code 
of  Civil  Procedure  did  not  require  the  pres- 
entation of  the  Judgihent  It  was  consider- 
ed sutUclent  that  the  executrix  had  been 
made  a  party  to  the  action  and  had  fully 
represented  tbe  estate. 

[6]  Moreover,  the  claim  herein  involved  was 
not  such  as  the  statute  requires  to  be  present- 
ed to  the  administrator  or  executor.  Said 
section  1502  must  be  read  in  connection  with 
section  1493  of  the  Code  of  Civil  Procedure. 
In  Hibemla,  etc.,  Soc.  v.  Wackenreuder,  99 
Cal.  603,  34  Pac.  219,  it  is  said  that  secUon 
1502  "simply  means  that  when  an  action  is 
pending  against  a  decedent  at  the  time  of  his 
deatl),  the  plaintiff  therein  is  not  relieved 
from  the  duty  of  presenting  for  allowance 
the  claim  upon  which  it  Is  based,  when  this 
claim  is  of  that  character  that  he  would 
have  been  required  to  malce  such  presentation 
in  order  to  preserve  its  validity  as  a  claim 
against  the  estate  If  such  action  had  not 
been  brought  in  the  lifetime  of  the  decedent." 
And  in  the  same  decision  it  is  held  that  we 
must  look  to  said  section  1493  to  determine 
the  character  of  claims  that  must  be  thus 
presented.  Such  claims  are  those  "arising 
upon  contracts."  It  cannot  be  said  in  any 
Just  sense  that  an  allowance  for  suit  money 
or  for  temporary  alimony  involves  a  claim 
"arising  upon  contract."  It  is  a  matter  en< 
tirely  of  statutory  regulation,  and  is  not 
affected  by  any  agreement  of  the  parties. 

In  Audubon  v.  Shufeldt,  181  U.  S.  675,  21 
Sup.  Ct  735,  45  L.  Ed.  1009,  it  is  said: 

"Alimony  does  not  arise  from  any  bnainess 
transaction,  bnt  from  the  relation  of  marriage. 
It  is  not  founded  on  contract,  express  or  im- 
plied, but  on  the  natural  and  legal  duty  of  the 
husband  to  support  tbe  wife." 

Many  decisions  to  the  same  effect  from 
state  Jurisdictions  are  therein  cited. 

In  the  subsequent  decision,  in  Oould  t. 
Gould,  245  U.  S.  151,  38  Sup.  Ct  63,  ^  L. 
Ed.  211,  the  foregoing  case  was  quoteid  witli 
approval,  and  the  court  held  that  alimony 
paid  to  a  divorced  wife  was  not  subject  to 
an  income  tax. 

[7]  Again,  the  sureties  bound  themselves, 
as  we  have  seen,  to  pay  the  Judgm^t  "if 
the  appeal  be  dismissed."  The  appeal  was 
dismissed,  and  therefore  the  very  condition 
happened  which  was  to  fix  irrevocably  their 
liability.  It  was  not  a  condition  of  their 
obligation  that  plaintiff  should  make  any 
effort  to  collect  the  Judgment  from  Mr.  Mil- 
lar. He  was  not  a  party  to  the  undertaking 
and  defendants  cannot  inject  Into  said  instru- 
ment some  condition  that  is  not  expressed 


therein.  While  they  cannot  be  bound  by 
anything  not  found  in  said  undertaking,  they 
must  stand  iqton  Its  terms.  This,  of  course, 
is  elementary.  It  follows  necessarily  that 
plaintiff  was  not  required  to  take  any 
steps  towards  the  enforcement  of  the  Judg- 
ment against  Millar.  It  was  to  the  interest 
of  the  sureties  to  have  it  so  enforced,  but  It 
was  a  matter  of  indifference  to  plaintiff  as 
far  as  this  action  is  concerned.  Plaintiff 
might  elect  to  rely  entirely  upon  the  responsi- 
bility of  the  sureties,  and  do  nothing  toward 
presenting  any  claim  to  the  executor  or  ad- 
ministrator, if  we  assume  that  sndi  presenta- 
tion was  necessary  to  keep  the  claim  alive 
against  the  estata 

To  restate  the  situation:  The  undertaking 
was  given  in  consideration  of  the  stay  of 
execution.  It  was  effectual  for  that  purpose. 
The  sureties  promised  In  consideration  there- 
of that  they  would  pay  the  Judgment  if  the 
appeal  was  dismissed.  The  appeal  was  dis- 
missed, and  thereby  their  obligation  became 
absolute.  Plaintiff  might  have  brought  an 
action  directly  against  the  sureties,  but  the 
statute  provides  (section  942,  supra)  an  al- 
ternative remedy,  which  was  adopted  by  the 
plaintiff.  Indeed,  in  their  undertaking,  de- 
fendants expressly  agreed  that: 

"If  the  appellant  does  not  make  such  pay- 
ment witliln  thirty  days  after  the  filing  of  the 
remittitur  of  tbe  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may 
be  entered  in  said  action,  on  motion  of  the 
respondent,  against  the  undersigned  sureties 
for  the  whole  amount  which  may  be  then  due 
pursuant  to  the  terms  of  said  order." 

The  remittitur  was  so  filed;  plaintiff  wait- 
ed more  than  30  days,  no  part  of  the  amount 
due  under  said  Judgment  was  paid,  and,  upon 
motion.  Judgment  was  entered  against  the 
sureties  for  said  amount  No  valid  defense 
was  offered  to  said  motion,  and  the  facts 
were  undisputed.  Of  course,  if  the  sureties 
had  shown  that  they  were  misled  by  the  con- 
duct of  plaintiff,  or  that  the  obligation  was 
extinguished,  a  different  question  would  be 
presented,  but  that  plaintiff  may  or  may  not 
have  endeavored  to  secure  payment  from  the 
estate  of  Millar  is  a  matter  of  no  consequence 
as  far  as  this  case  is  concerned. 

We  do  not  understand  tbe  sureties  to  claim 
that  the  Judgment  for  alimony  was  rendered 
inoperative  by  reason  of  the  Judgment  in 
the  main  action  nullifying  the  marriage,  al- 
though there  may  be  an  intimation  to  that 
effect  in  their  brief.  At  any  rate,  as  It  is 
not  urged,  for  the  reason,  no  doubt,  'that  It 
does  not  possess  merit,  we  need  not  con- 
sider it  • 

The  Judgment  is  afiSrmed. 

We  concur:  PKBWBTT,  Presiding  JusUcp 
pro  tern, ;  BABT,  J. 
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(District  Conrt  of  Appeal,  Third  District,  Oali- 
fornia.  March  14,  1921.  Hearing  Denied  bjr 
Supreme  Coiirt  May  12,  1921.) 

Appeal  from  Saperlor  Court,  Solano  Oonnty; 
W.  T.  O'DonneU,  Jndge. 


Action  b;  Katherlne  A.  llillar  against  James 
HiUar,  in  which  Robert  F.  Millar  and  another, 
as  executor  and  executrix  of  the  original  de- 
fendants, were  substituted  as  defendants. 
From  an  order  setting  aside  a  judgment  on  an 
undertaking  against  Agnes  H.  Btzel,  as  admin- 
istratrix of  Joseph  Etzel,  deceased,  and  an- 
other, plaintiff  appeals.     BeTersed. 

Metson,  Drew  &  Mackenzie,  EL  O.  Hndson, 
and  Uttrret  W.  McEnemey,  all  of  San  Francis- 
co, for  appellant 

A.  E.  Bolton,  of  San  Francisco,  for  respond- 
ents. 

BUHMSTT,  J.  This  is  the  appeal  from  the 
order  setting  aside  the  judgment  against  the 
sureties,  and  for  the  reasons  stated  in  the 
ivinion  in  No.  2220,  197  Pac.  811,  filed  here- 
with, the  said  order  is  reversed. 

We  concur:  PREWETT,  Presiding  Justice 
pro  tem.;   HABT,  J. 


(45   NOV.  81) 

CROWNOVER  V.  MILLAR.    (No.  2404.)  * 

(Supreme  Court  of  Nevada.    May  14,  192L) 

1.  Elections  «=>285  (2)— District  court  without 
Jartsdletlon  of  contest  where  statement  does 
■ot  show  contestant  was  an  elector. 

Under  Act  March  24,  1917  (Laws  1917,  c. 
197)  {{  68,  70,  and  despite  section  7%  the  dis- 
trict court  had  no  Jurisdiction  of  an  election 
contest  where  the  statement  of  grounds  of  con- 
test did  not  allege  contestant  was  an  elector. 

2.  Elections  «=»269  —  Contest  proceedings  are 
special  and  summary,  and  strict  observance 
of  statute  to  required  to  givp  Jurisdiction. 

Statutory  proceedings  regarding  election 
contests  are  special  and  summary  in  their  na- 
ture, and  generally  a  strict  observance  of  the 
statute,  so  far  as  regards  the  steps  necessaiy 
to  give  jurisdiction,  is  required,  and  the  juris- 
dictional facts  must  appear  on  the  face  of  the 
proceedings. 

3.  Elections  <8=9287— Contestee  did  not  waive 
objection  that  statement  did  not  give  Juris- 
diction by  submitting  demurrer  without  argu- 
ment and  going  to  trial. 

The  contestee  of  an  election  did  not  waive 
the  objection  taken  by  her  demurrer  that  the 
statement  did  not  give  the  court  jurisdiction  in 
submitting  it  without  argument,  and  by  filing 
her  answer,  and  in  going  to  trial  on  the  issues 
made. 
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4.  Elections  «s>285(2)— Jartodlotion  of  contest 
eonid  not  be  oonferred  by  proof  where  state- 
ment defective  In  omitting  to  allege  eootest- 
ant  was  an  elector. 
Where  the  district  conrt  before  Which  an 
election  was  contested  by  a  candidate  never  ac- 
quired any  jurisdiction  on  account  of  the  state- 
ment being  defective  in  not  alleging  the  con- 
testant was  an  elector   of  the   county,   such 
jurisdiction  could  not  be  conferred  by  matters 
of  proof,  as  by  evidence  of  contestant's  decla- 
ration of  candidacy  wherein  she  declared  she 
was  a  qualified  elector,  and  which  contestee 
had  seen. 


5.  EleotloBS  •3305(9)— Jodgment  entered  for 
contestee  on  reversal  where  time  for  Insti- 
tuting contaet  has  expired. 
Where  the  time  for  instituting  election  con- 
test has  expired  wheti  judgment  for  contestant 
is  reversed  on  appeal  on  account  of  the  trial 
court's  having  no  jurisdiction  for  defect  in  con- 
testant's statement,  no  amendment  conferring 
jurisdiction  on  the  court  can  be  allowed  on  ap- 
peal, and  judgment  must  be  entered  for  con- 
testee. 

Appeal  from  District  Court,  Mineral  Conn- 
ty ;  J.  Emmet  Walsh,  Judge. 

Contest  of  Section  by  Agnes  B.  Crownover 
iigatnst  Rita  D.  Millar.  From  judgment  for 
contestant,  and  order  denying  her  motion  for 
new  trial,  contestee-  appeals.  Judgment  re- 
versed, certificate  of  election  l&sued  to  con- 
testant annullecl,  and  contestee  declared  en- 
titled to  bold  the  oftice. 

Mack  &  Ore«i,  of  Reno,  for  appellant 
A.  Grant  Miller,  of  Reno,  for  respondent. 

DtJCKER,  J.  Agnes  B.  (Jrownovcr,  the 
contestant,  and  Rita  D.  Millar,  the  contestee, 
were  opposing  candidates  for  the  office  of 
county  recorder  and  ex  officio  auditor  of  Min- 
eral county,  state  of  Nevada,  at  the  general 
election  held  in  November,  1920.  At  said 
election  contestee,  by  the  count  of  the  ballots 
by  the  board  of  election  in  said  Mineral  coun- 
ty, defeated  contestant  by  three  votes. 

Thereafter  and  within  the  time  allowed 
by  statute  contestant  Instituted  this  contest. 
A  hearing  of  the  contest  In  the  court  below 
resnlted  In  favor  of  contestant,  Agnes  B. 
Crownover.  The  trial  court  found  that  con- 
testant received  as  candidate  for  said  Of- 
fice 306  legal  votes,  and  that  her  opponent, 
Rita  D.  Millar,  received  804  legal  votes. 
Judgment  was  accordingly  entered  that  Ag- 
nes B.  Crownover  Is  the  duly  and  regularly 
elected  county  recorder  and  ex  officio  auditor 
of  said  county,  and  a  certificate  of  election  Is- 
sued to  her  for  said  office.  From  said  judg- 
ment and  order  denying  her  motion  for  a  new 
trial,  contestee  appeals. 

We  are  concerned  at  the  ontset  with  the 
question  raised  by  the  demurrer  to  the  state- 
ment by  which  contestant  sets  forth  her 
cause  of  contest. 


^s>V^r  otber  case* 
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The  statement  was  demurred  to  on  several 
grounds,  one  of  which  is  that  It  aiv>ear8 
therefrom  that  the  court  had  no  Jurisdiction 
of  the  subject-matter  of  the  controversy. 

[1]  The  demurrer  is  well  taken  on  this 
ground  and  should  have  been  sustained. 
The  court  was  without  authority  to  hear  the 
cause  under  the  statutes  permitting  such 
contests.  Section  68  of  an  act  relating  to 
elections,  approved  March  24,  1917  (Laws 
1917,  c.  197),  provides  in  part: 

"Any  elector  of  the  proper  county  may  con- 
test the  right  of  any  person  declared  duly  elect- 
ed to  an  office  exercised  in  and  for  such  coun- 
ty.   •    •    •" 

And  section  70  of  this  act  provides: 

"When  any  elector  shall' choose  to  contest  the 
right  of  any  person  declared  duly  elected  to 
such  office  he  shall,  within  forty  days  thereaft- 
er, file  with  the  clerk  of  the  district  court  a 
written  statement,  setting  forth  specifically: 
First— The  name  of  the  party  contesting  snch 
election,  and  that  he  is  a  qualified  elector  of  the 
district,  county,  or  precinct  (as  the  case  may 
be)  in  which  such  an  election  is  held.  Second 
— The  name  of  the  person  whose  right  to  the 
office  is  contested.  Third— The  office.  Fourth 
—The  particular  cause  or  causes  of  such  con- 
test. Said  statement  shall  be  veri^ed  by  the 
affidavit  of  the  contesting  party,  that  the  mat- 
ters and  things  therein  contained  are  true  to 
the  best  of  his  knowledge  and  belief." 

[2]  Statutory  proceedings  regarding  elec- 
tion contests  such  as  are  provided  for  in  the 
foregoing  sections  are  special  and  summary 
in  their  nature,  and  generally  a  strict  ob- 
servance of  the  statute  so  far  as  regards  the 
steps  necessary  to  give  jurisdiction  is  re- 
quired, and  the  Jurisdictional  facts  must  ap- 
pear on  the  face  of  the  proceedings.  9  R. 
O.  Ii.  1157.  It  will  be  observed  that  these 
sections  confine  the  authority  to  Institute 
proceedings  to  contest  an  election  to  those 
who  are  electors.  It  Is  nowhere  alleged  in 
the  statement  that  the  contestant  is  a  quali- 
fied elector  of  Mineral  county,  in  conformity 
with  the  requirement  in  said  section  70; 
and  the  failure  to  allege  this  statutory  es- 
sential Is,  under  well-settled  principles  of 
law,  fatal  to  the  jurisdiction  of  the  court. 
The  case  of  Adams  v.  McOormlt^,  216  III. 
76,  74  N.  E.  774,  is  directly  in  point.  In  this 
case  a  petition  was  filed  by  appellant  to  con- 
test the  election  of  the  appellee  to  the  of- 
fice of  circuit  clerk.  A  general  demurrer  to 
the  petition  was  sustained  by  the  trial  court 
The  appellate  court  said: 

"The  right  to  contest  an  election  is  created 
and  wholly  controlled  by  statute.  Section  112 
of  chapter  46  [Hurd's  Rev.  St.  1899],  entitled 
'Elections,'  authorizes  any  one  who  is  an  elec- 
tor in  a  coun<7  to  contest  the  election  of  a  cir- 
cuit derk  in  and  for  such  county.  The  right 
to  institute  such  a  contest  is  confined  exclu- 
sively to  an  elector  of  the  county.  [Citing 
former  decisions  of  the  same  jurisdiction.]  The 
petition  filed  by  the  appellant  in  the  case  at 
bar  did  not  allege  that  the  petitioner  was  ani 


elector  of  Shelby  county.  The  petition  was 
therefore  fatally  defective,  and  the  demurrer 
thereto  was  properly  sustained." 

In  OUlesple  v.  Dion,  18  Mont  183,  44  Pac. 
954,  33  Ii.  R.  A.  703,  the  same  view  is  taken. 
The  statute  under  which  the  contest  was  In- 
stituted In  that  case  provided,  inter  alia, 
that— 

"All  contests  of  county  and  township  officers 
shall  be  tried  in  the  prcHper  county,  and  when 
an  elector  shall  wish  to  contest  such  election 
he  shall  file  with  the  clerk  of  the  board  of 
county  commissioners,  within  ten  days  after 
such  person  shall  have  been  declared  elected,  a 
statement  in  writing,"  etc. 

The  statement  filed  within  the  statutory 
time  by  the  contestant,  Gillespie, '  to  contest 
the  election  of  the  contestee,  IMon,  did  not 
contain  an  averment  that  he  was  an  elector. 
The  appellant  moved  to  quash  the  state- 
ment, alleging,  as  one  of  the  grounds  of  the 
motion,  that  the  statement  did  not  show  that 
Gillespie  was  an  elector  of  the  county  In 
which  he  was  elected.  Subsequently,  and 
after  the  time  limited  by  the  statute  for 
filing  a  contest  had  expired,  contestant  filed 
an  amended  notice  and  grounds  of  contest 
setting  forth,  among  other  things,  that  he 
was  at  all  times  mentioned  In  the  notice  an 
elector  citizen  and  resident  of  the  county. 
On  the  trial  of  the  case  the  lower  court 
foimd  that  neither  contestant  nor  contesteo 
had  a  legal  majority,  and  annulled  the  cer- 
tificate Issued  to  the  latter. 

Ck)ncemlng  the  persons  authorized  by  the 
statute  to  invoke  Its  aid,  the  purpose  of 
confining  the  right  to  contest  an  election  to 
an  elector,  and  the  legal  effect  of  a  failure 
to  allege  that  the  proceeding  is  Instituted 
by  an  elector,  the  Supreme  C!ourt  said: 

"We  think  it  plain  that  no  one  but  an  elector 
can  invoke  the  aid  of  the  statute  cited ;  and, 
when  the  statute  is  so  invoked,  the  party  seek>- 
ing  its  benefit  must  bring  himself  within  its 
spirit  and  its  letter.  The  law  says  an  elector 
may  contest  an  election  for  county  and  township 
offices.  This  excludes  all  others  (except,  per^ 
haps,  by  appropriate  proceedings  in  quo  war^ 
ranto)  not  electors.  *  •  •  It  was  the  letter 
and  policy  of  the  law  that,  if  the  will  of  the 
people  had  not  been  correctly  pronounced,  if 
persons  declared  elected  had  not  been  in  foct. 
electors  might  contest  by  rimply  following  the 
provisions  of  the  statute:  but,  on  the  other 
hand,  to  avoid  vexatious  Intenneddling  by  those 
not  interested  in  the  political  affairs  of  the 
county,  the  statute  permits  such  contests  to  be 
instituted  only  by  those  qualified  to  vote  them- 
selves, and  does  not  extend  the  right  to  any 
others.  Tho  perioni  initituting  »uch  a  itatu- 
tory  contest  must  therefore  mahe  it  affirmatioo- 
ly  appear  by  the  statement  that  hei$  an  eleotor, 
and  thus  entitled  to  institute  th«  proceeding* 
to  give  the  court  jurisHcHon."  (Xbe  italics 
are  ours.) 

Upon  the  point  under  discussion  the  court, 
la  QlUesple  v.  Dloo,  supra,  dtes  and  dl*- 
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cusses  Edwards  ▼.  Knight,  8  Ohio,  875. 
court  says: 

"In  Edwarda  ▼.  Knight,  8  Ohio,  375,  Edwards 
produced  in  court  a  copy  of  a  notice  duly 
served  upon  Knight  that  the  election  of  Knight 
as  prosecuting  attorney  would  be  contested  by 
Edwards. .  Pursuant  to  statute,  the  contest  was 
docketed,  when  Knight  moved  to  quash  the 
proceedings,  assigning  as  cause  the  lack  of 
jurisdiction  in  the  court,  and  that  it  did  not 
aitpear  from  the  notice  that  EJdwards  was  an 
elector  or  candidate.  The  court  of  common 
pleas  quashed  the  proceedings.  The  Supreme 
Court  said:  'The  third  objection,  that  Edwards 
shows  no  right  as  candidate  or  elector  to  con- 
test the  seat,  seems  to  us  well  taken.  The  can- 
didate is  not  presumed  to  know  all  the  electors 
in  his  district,  and  he  is  bound  to  respond  to 
none  except  those  who  show  in  the  notice  the 
right  to  question  which  forms  the  basis  of  the 
proceeding.  The  contestor  offers  proof  that  he 
was  an  elector,  but  we  think  the  right  should 
appear  on  the  record.  This  opinion  is  in  anal- 
ogy with  the  settled  course  of  decisions  in  this 
court  under  the  bastardy  act,  requiring  the 
facts  that  the  mother  is  an  unmarried  woman, 
und  resident  in  Ohio,  to  be  set  forth  in  the 
complaint' " 

The  Ohio  statute  permitted  any  candidate 
or  elector  to  contest  elections. 

In  McOrary  on  Elections  (3d  Ed.)  par.  399, 
citing  the  Ohio  case,  the  author  says: 

"Where  the  statute  provides  that  the  election 
of  a  public  ofiScer  may  be  contested  by  'any 
candidate  or  elector,'  the  person  instituting 
such  contest  must  aver  that  he  is  an  elector  or 
that  he  was  a  candidate  for  die  office  in  ques- 
tion. This  must  appear  on  the  face  of  the  rec- 
ord, and  it  is  not  enough  that  the  contestant 
offer  proof  that  he  is  an  elector.  The  incumbent 
is  not  bound  to  answer  or  take  notice  of  a  com- 
plaint which  does  not  contain  this  averment." 

In  Pearson  v.  Alverson,  160  Ala.  265,  49 
South.  756,  it  was  held  that  a  petition  to 
contest  an  electldh  which  failed  to  allege 
that  petitioner  was  a  qualified  voter  when 
the  election  was  held  was  fatally  defective. 

The  following  statement  of  the  rule  Is 
made  In  20  Corpus  Juris,  226: 

"The  petition  or  notice  must  show  that  the 
contestant  has  such  an  interest  in  the  election 
as  will  entitle  him  to  maintain  the  contest  un>- 
der  the  statutes  authorizing  it.  Thus,  when  the 
statutes  permit  a  contest  to  be  instituted  by 
electors,  the  complaint  or  petition  must  allege 
that  the  contestant  is  an  elector  at  the  time  the 
statement  is  filed;  and  under  some  statutes  it 
must  be  alleged  tliat  he  was  so  at  the  time  the 
election  was  held.  A  mere  allegation  that  he 
was  a  candidate  (or  the  office  has  been  held  not 
•affident." 

See  authorities  dted  to  support  the  text. 

"When  the  statute  permits  a  contest  to  be 
instituted  by  an  elector  only,  the  omission  of 
a  contestant  to  show  by  positive  averment  on 
the  face  of  his  pleading  that  he  is  an  elector 
is  fataL"    15  Cyc.  400. 


Counsel  for  contestant  does  not  call  our 
attention  to  any  case  holding  to  a  different 
rule  than  that  recognized  by  the  foregoing 
authorities,  but  he  contends  that,  by  virtue 
of  section  72  of  the  act  relating  to  elections, 
the  failure  to  allege  that  contestant  Is  a 
qualified  elector  does  not  render  the  state- 
ment fatally  defective.  We  do  not  agree 
with  the  contention.    Section  72  reads: 

"No  statement  of  the  cause  of  contest  shall 
be  rejected,  nor  the  proceedings  therein  dis- 
missed, by  any  court  before  which  such  contest 
may  be  brought  for  trial,  for  want  of  form,  if 
the  particular  cause  or  causes  of  contest  shall 
be  alleged  with  such  certainty  as  will  sufficient- 
ly advise  the  defendant  of  the  particular  pro- 
ceedings or  causes  for  which  such  election  is 
contested." 

As  plainly  prescribed,  this  provision  Is  in- 
tended to  cure  defects  of  form,  when  the 
statement  Is  otherwise  sufficient  to  apprise 
the  defendant  of  the  grounds  of  the  contest 
It  Is  clear  that  it  was  never  designed  to 
remedy  such  a  substantial  defect  as  an 
omission  to  allege  that  the  contestant  is  one 
of  the  class  authorized  by  statute  to  contest 
an  .election.  Such  an  averment  in  a  state- 
ment is,  as  we  believe,  essential  to  give  the 
court  jurisdiction  to  hear  and  determine  the 
Issue,  and  cannot  therefore  be  regarded  as 
matter  relating  to  the  form  of  the  statement 
Section  72  was  designed  to  remedy  immate- 
rial defects. 

What  we  have  said  also  disposes  of  the 
contention  that  the  statement  is  sufficient 
because  It  shows  that  the  contest  was  Insti- 
tuted by  the  opposing  candidate  for  the  of- 
fice. Section  70  does  not,  as  did  the  statute 
in  Ohio  when  the  case  of  Edwards  v.  Knight, 
supra,  cited  by  Mr.  McCrary  In  his  work  on 
Elections,  was  decided,  provide  that  a  cou" 
test  may  be  instituted  by  any  elector  or  can- 
didate, but  confines  the  authority  solely  to 
an  elector.  Consequently  the  averment  in 
the  statement  that  contestant  was  a  regu- 
larly nominated  candidate  does  not  satisfy 
the  statute. 

[3]  There  is  no  merit  in  the  contention 
that  contestee  waived  the  objection  taken 
by  demurrer  in  submitting  it  without  argu- 
ment, and  by  filing  her  answer,  and  in  going 
to  trial  upon  the  Issues  made.  If  no  de- 
murrer had  been  Interposed  and  the  objec- 
tion had  not  been  taken  by  answer,  contes- 
tee could  not  be  held  to  have  waived  the 
objection  that  the  statement  did  not  give  the 
court  jurisdiction.  The  objection  may  be 
raised  at  any  time. 

[4]  Contestant's  declaration  of  candidacy 
sworn  to  by  her  and  wherein  she  declared 
that  she  was  a  qualified  elector  of  the  elec- 
tion precinct  in  which  she  resided  was  Intro-  - 
duced  in  evidence.  Contestee  was  a  witness, 
and  testified  that  she  went  to  the  clerk's 
office  after  the  declaration  was  filed  and 
looked  oyer  it.    Upon  these  facts  it  Is  urged 
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that  It  was  established  by  evidence  that 
contestant  was. a  qualified  elector,  that  con- 
testee  knew  it  to  be  a  fact,  and  that  the 
omission  of  the  averment  from  the  state- 
ment Is  thus  obviated.  This  is  an  untena- 
ble i)08ltion.  As  the  court  never  acquired 
any  Jurisdiction  by  reason  of  the  defective- 
ness of  the  statement.  It  could  not  be  con- 
ferred by  any  matters  of  proof.  It  was  nec- 
essary not  only  to  prove  that  contestant  was 
a  qualified  elector  of  Mineral  county,  but  to 
allege  It  as  welL 

[I]  For  the  reasons  given,  the  Judgm^it 
must  be  reversed.  The  time  for  Instituting 
a  contest  in  this  case  has  expired,  and, 
owing  to  the  special  and  summary  nature 
of  the  statutory  procedure  governing  elec- 
tion contests,  no  amendment  conferring  ju- 
risdiction on  the  court  can  now  be  allowed. 
Consequently  judgment  must  be  entered  in 
favor  of  contestee.  The  allowance  of  an 
amendment  of  this  character  after  the  time 
has  expired  in  which  a  contest  may  be  in- 
stituted would  be  obviously  against  the  pol- 
icy of  the  statute.  It  is  plainly  the  policy 
of  the  law  that  such  contests  should  be  in- 
stituted and  disposed  of  speedily  so  that 
the  public  interests  may  not  suffer  thereby, 
and  that  no  considerable  portion  of  a  term 
of  a  contested  office  should  expire  before  a 
final  determination  of  the  contest. 

"In  securing  a  prompt  Bettlement  of  an  elec- 
tion contest  there  is  a  stronu  reason  for  re- 
quiring amendments  to  the  pleadings  to  be  made 
instonter.  Amendments  bo  radical  as  virtually 
to  initiate  a  contest  of  election  cannot  be  made 
to  a  statement  which  really  specified  no  ground 
at  all,  tir  failed  to  aver  the  oonteitatit'i  guaUfti- 
eotiont,  after  the  expiration  of  the  time  allowed 
by  statute  for  the  commencement  of  the  pro- 
ceedings." 9  R.  C.  U  U69,  U70.  (The  italics 
are  ours.) 

In  Pearscm  ▼.  Alverson,  supra,  the  court 
held  that  after  the  time  allowed  for  the 
commencing  of  an  election  contest  has  ex- 
pired the  petition  cannot  be  amended  as  to 
any  of  the  statutory  requirements.  The 
court  in  passing  upon  this  question  said: 

"Election  contests  are  special  statutory  pro- 
ceedings, and,  according  to  the  best  authorities, 
which  have  been  followed  by  our  own  court,  are 
to  be  strictly  construed  as  to  those  provisions 
for  inaugurating  the  contest,  and  which  are 
necessary  to  jurisdiction.  A  short  time  limit  is 
fixed,  because  it  is  important  that  snch  matters 
dioold  be  determined  as  speedily  aa  possible  for 
the  public  good.  It  is  accordingly  held  that,  if 
the  petition  is  defective  as  to  any  of  the  stat- 
utory requirements,  it  cannot  be  amended  after 
the  expiration  of  the.  time  limited  (or  commenc- 
ing the  contest.  To  construe  the  law  otherwise 
would  render  the  time  limit  of  the  statute  in- 
effective. ♦  •  •  The  first  subdivision  of  sec- 
tion 460,  Code  1907,  requires  that  the  petition 
or  'statement  in  writing*  shall  state  that  the 


party  who  flies  it  'was  a  qualified  voter,  when 
the  election  was  held.'  The  petition  or  state- 
ment in  this  case  does  not  contain  this  allega- 
tion, and  the  motion  to  amend  in  that  particular 
was  not  made  until  long  after'  the  time  limit 
had  expired.  The  statutes  authorizing  amend- 
ments to  pleadings,  in  ordinary  suits,  cannot  be 
applied  to  mlarge  the  time  so  expressly  lim- 
ited.' " 

In  Oilleside  t.  Dion,  supra,  the  oontest- 
ant  omitted  to  ayer  in  his  statement  that  he 
was  an  elector.  The  Iowa  court  after  the 
time  for  filing  statements  bad  expired  per- 
mitted him  to  amend  in  this  respect.  The 
Supreme  Court  was  of  the  opinion  that  the 
amendment  was  improperly  allowed,  and  in 
discussing  the  question  said: 

"This  omission  to  aver  on  the  face  of  the 
record  that  contestant  was  or  is  an  elector 
(whether  in  the  body  of  the  statement  or  in  the 
affidavit  is,  perhaps,  immaterial]  is  therefore 
fatal;  and,  the  court  never  having  acquired 
jurisdiction  by  the  first  purported  statement 
filed  within  10  days  after  Dion  was  declared 
elected,  no  amendment  offered  or  made  after 
the  10  days  had  elapsed  conld  give  it  power  to 
act.  The  paper  filed  was  not  one  to  which  Dion 
was  obliged  to  give  attention  at  all,  and,  the 
statute  requiring  the  statem«it  to  be  filed  with- 
in 10  days  after  the  date  of  the  declaration  of 
the  election  of  Dion  being  peremptory,  the  time 
cannot  be  enlarged  by  the  court." 

After  farther  discussion  of  this  question 
of  jurisdiction,  the  court  oondudes  as  fol- 
lows: 

"These  views  upon  the  question  ot  juiisdio 
tion  lead  to  the  conclusion  that  the  court  ought 
to  have  sustained  Dion's  first  motion  to  quash 
the  proceedings  for  lack  of  jurisdiction,  and 
that,  jurisdiction  not  having  been  obtained  by 
a  statement  filed  within  the  time  limited  by  law 
for  instituting  the  contest,  no  amendment  in 
this  respect  made  after  the  lapse  of  the  10  days 
could  avail  the  contestant" 

See,  also,  7  Bney.  PL  i  Praa  890;  20  a 
J.  235,  236. 

^nie  foregoing  authorities  are  in  accord 
with  the  well-settled  state  of  the  law  that 
a  statement  or  other  paper  by  which  an  elec- 
tion contest  is  inaugurated  which  fails  to 
give  the  court  jurisdiction  cannot  be  amend- 
ed so  as  to  confer  jurisdiction  after  the 
time  prescribed  by  statute  for  instltutiug  a 
contest  has  expired. 

The  judgment  of  the  lower  court  is  re- 
versed, the  certificate  of  election  issued  to 
contestant,  Agnes  B.  Crownover,  for  the  of- 
fice of  county  recorder  and  ex  ofiicio  auditor 
of  said  Mineral  county  annulled,  and  the 
contestee,  Rita  D.  Millar,  declared  to  be  en- 
tiUed  to  hold  said  oflice. 

SANDBRS,  O.  jr.,  and  COI^EOIAN,  T„  con- 
cur. 
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HIT 
(33  Idaho,  730) 

tTATE  t.  BLANK.     (No.  3279.) 

(Bopreme  Gonrt  of  Idaho.    Hay  2,  1921.) 

Mmliial  law  «s>ll89— Whera  dafendaiit  has 
■at  had  a  fair  aad  Impartial  trial,  Jadgmant 
will  ha  ravarsad  and  naw  trial  granted. 
When,  from  an  examination  of  the  entire 
record;   it   clearly   aivpeara  that  a  defendant 
charged  with  crime  has  not  had  a  fair  and  im- 
partial  trial,  the  judgment  wiU  be   reverged, 
and  a  new  trial  granted. 

Appeal  from  District  Court,  Wasblngton 
Oonnty ;  Isaac  F.  Smith,  Jndge. 

A.  B.  Blank  was  convicted  of  grand  larce- 
ny, and  he  appeals.  Beversed,  and  new  trial 
granted. 

J.  W.  Galloway,  of  Welser,  and  Devaney 
&  Carter,  of  Cambridge,  for  appellant. 

Boy  L.  Black,  Atty.  Gen.,  and  Alfred  F. 
Stone  and  James  L.  Boone,  Asst  Attys. 
Gen.,  for  the  State. 

DT7MN,  jr.  Appellant  was  tried  In  the  dis- 
trict conft  of  Washington  county  on  a  charge 
of  grand  larceny,  convicted  and  sentenced 
to  the  penitentiary  for  not  less  thaa  1  nor 
more  than  14  years.  He  has  appealed  to 
this  court,  and  assigns  as  errors  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict 
and  the  admlsrion  and  rejection  of  certain 
testimony. 

The  claim  that  the  evidence  Is  Insufficient 
to  support  the  verdict  rests  upon  the  conten- 
tion that  the  colt  which  was  the  subject  of 
the  alleged  larceny  was  not  sufficiently  iden- 
tified to  warrant  the  conviction  of  the  appel- 
lant. It  must  be  admitted  that  the  evidence 
of  Identification  was  very  weak.  Whether 
It  could  properly  be  held  sufficient  to  sup- 
port the  verdict,  if  that  question  were  before 
us  under  other  conditions  than  those  pres- 
ent In  this  case,  it  is  not  necessary  for  us 
to  decide.  Over  the  objection  of  appellant 
very  mncb  matter  was  admitted  In  evidence 
which  could  not  fall  to  be  highly  prejudicial 
to  him.  Much  of  this  matter  tended  to  show 
that  appellant  had  been  guilty  of  other  crimes 
having  no  connection  whatever  with  the  of- 
fense for  whldi  he  was  being  tried.  It 
seems  Impossible  that  the  Jury  could  have 
been  wholly  uninfluenced  against  appellant 
by  this  Immaterial  and  Irrelevant  matter. 

It  clearly  appears  from  the  record  in  this 
case  that  the  appellant  was  not  accorded  a 
fair  trial.  The  Judgment  is  therefore  re- 
versed, and  a  new  trial  granted. 

BICE,  C.  J.,  and  LEE,  J.,  concur. 

BDDGB,  J.  (concurring  specially).  Ap- 
pellant was  charged  with  the  larceny  of  a 
colt,  the  property  of  L.  E.  Stewart  From 
the  record  it  appears  that  Stewart  owned  a 
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mare,  whicb  he  turned  on  the  range  in  the 
early  spring  of  1016,  and  which  he  and  his 
father-in-law,  Kllbourn,  saw  about  May  12, 
1916,  with  a  black  colt,  about  10  days  old, 
having  a  star  In  its  forehead  and  a  crooked 
left  hind  foot;  that  they  did  not  know  the 
sire  of  this  oolt;  and  that  they  did  not  see 
the  colt  again  until  July  20,  1917,  more  than 
14  months  later,  when  Kllboom  located  a 
black  colt,  with  the  same  duiracterlstics, 
on  the  range,  which  they  assumed  to  Identi- 
fy positively,  and  by  reason  only  of  the  fact 
that  this  colt  also  had  a  star  in  Its  fordiead 
and  a  crooked  left  hind  foot  The  evidence 
shows  that  Stewart  had  formerly  owned  an 
interest  In  a  stallion,  both  hind  feet  of  which 
were  crooked;  that  he  disposed  of  his  Inter- 
est In  this  horse  because  the  defect  had  ap- 
peared in  a  number  of  his  colts  in  that  com- 
munity; that  this  horse  was  the  sire  of  the 
mare  above  mentioned ;  and  that  the  mare's 
feet  were  normal. 

Conners,  a  witness  for  the  state,  testified 
that  he  assisted  Kllbourn  in  locating  the  colt 
on  July  20.  1917,  and  that  that  colt  had  been 
In  the  possession  of  appellant  during  the  win- 
ter of  1916  and  spring  of  1917,  tliat  appel- 
lant had  driven  it  with  his  cattle  towards 
the  summer  range,  that  it  had  been  left  at 
Oxman's  ranch,  where  witness  was  employ- 
ed, that  appellant  had  Inquired  whether  the 
colt  was  bothering,  had  said,  "Let  me  sell 
it  to  you,"  and  that  he  would  take  It  home. 

Numerous  witnesses  who  were  called  on 
behalf  of  appellant  testified  that  appellant 
had  a  sorrel  mare  In  his  possession  during 
the  spring  and  summer  of  1916;  that  about 
the  Ist  of  May,  1916,  this  mare  foaled  a 
black  colt  with  a  star  In  Its  forehead ;  and 
several  witnesses  testified  that  this  colt  had 
a  crooked  left  hind  foot 

Appellant  assigns  as  error  the  Insufficien- 
cy of  the  evidence  to  support  the  verdict, 
and  contends  that  the  evidence  Is  Insuffi- 
cient to  identify  the  colt  seized  by  Kllbourn 
on  the  range  as  Stewart's  colt 

The  general  rule  would  seem  to  be  that 
in  a  prosecution  for  larceny,  in  order  to  sus- 
tain a  conviction,  the  state  must  Identify 
the  property  alleged  to  have  been  stolen,  and 
found  In  the  possession  of  the  accused,  by  the 
most  direct  and  positive  testimony  of  which 
the  case  is  susceptible. 

Where  the  evidence  merely  shows  posses- 
slon  by  defendant  of  the  same  number  of 
cattle  as  was  stolen  (HlUigas  v.  State,  5ft 
Neb.  586,  75  N.  W.  1110;  Harris  v.  State,  13 
Tex.  App.  809),  or  of  hogs  with  hair  of  the 
same  color  (Smith  v.  State,  44  Tex.  Cr.  R. 
81,  68  S.  W.  610),  or  of  a  horse  with  the 
same  brand  as  prosecutor's,  of  which  many 
had  been  sold  (Horn  v.  State,  30  Tex.  App. 
641,  17  S.  W.  1094),  it  has  been  held  to  be 
Insufficient. 

While  the  testimony  of  Stewart  and  KIl- 
bonm  was  direct  and  as  positive  as  any  as- 
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sertlon  could  well  be  made,  tbe  very  assur- 
ance with  which  they  testified  can  bnt  cast 
doubt  upon  It.  Having  seen  the  colt  but 
once  when  it  was  10  days  old,  It  was  perhaps 
possible,  but  inherently  improbable,  that  they 
could  Identify  it  with  any  degree  of  oertalnr 
ty  more  than  14  months  later,  and  when  the 
colt  was  about  15  months  old.  When  this 
evidence  is  considered  with  the  testimony 
introduced  on  behalf  of  the  state  to  the  ef- 
fect that  Stewart's  horse  had  sired  other 
colts,  in  which  the  same  congenital  defect 
existed.  In  that  community,  and  in  connec- 
tion with  the  evidence  adduced  on  behalf  of 
appellant,  it  is  clear  to  my  mind  that  the 
case  presents  a  total  failure  to  identify  the 
stolen  property  by  substantial  evidence. 

Furthermore,  the  state  was  permitted,  in 
flagrant  violation  of  every  known  rule  of 
evidence,  to  introduce  proof  tending  to  es- 
tablish that  appellant  came  into  possession 
of  the  sorrel  mare  wrongfully,  and  that  he 
had  committed  larcenies  other  than  and  inde- 
pendent of  the  one  charged  in  the  informa- 
tion. In  fact,  the  record  contains  instances 
of  the  admission  of  incompetent  and  imma- 
terial testimony  too  numerous  to  set  out  in 
this  opinion,  most  of  which  were  highly  prej- 
udidaL 

This  testimony  was  of  such  a  character 
as  to  prejudice  the  minds  of  the  jury  and 
deprive  appellant  of  a  fair  and  impartial 
trial,  which  amounted  to  a  denial  of  his  sub- 
stantial rights.  While  counsel  for  appel- 
lant took  no  proper  exertions  to  the  rulings 
of  the  court,  and  does  not  complain  of  them 
upon  this  appeal,  still,  as  was  well  stated 
by  the  Supreme  Court  of  New  Mexico  in  the 
case  of  State  v.  Garcia,  19  N.  M.  414,  421, 
143  Pac.  1012,  1014,  on  rdiearing: 

"There  exists  in  every  court  *  •  •  an  in- 
herent power  to  see  that  a  man's  fundamental 
rights  are  protected  in  every  case.  Where  a 
man's  fundamental  rights  have  been  Violated, 
while  he  may  be  precluded  by  the  terms  of  the 
statute  or  the  rules  of  appellate  procedure 
from  insisting  in  this  court  upon  relief  from 
the  same,  this  court  has  the  power,  in  Its  dis- 
cretion, to  relieve  him  and<  to  see  that  injus- 
tice is  not  done.  The  restrictions  of  the  stat- 
ute apply  to  the  parties,  not  to  this  court. 
This  court,  of  course,  will  exercise  this  discre- 
tion very  guardedly,  and  only  where  some  fun- 
damental right  has  been  invaded,  and  never  in 
aid  of  Btrictiy  legal,  technical,  or  nnsubstantial 
claims,  nor  will  we  consider  the  weight  of  evi- 
dence if  any  substantial  evidence  was  submit- 
ted to  support  the  verdict.  If  substantial  jus- 
tice has  been  done,  parties  must  have  duly 
taken  and  preserved  exceptions  in  the  lower 


court  to  the  Invasion  of  their  legal  right  before 
we  will  notice  them  here.  But  in  tliis  case 
justice  has  not  been  done.  A  man  has  bees 
convicted  and  sentenced  to  imprisonment  for  a 
term  of  years  where  there  is,  not  only  no  evi- 
dence to  support  the  verdict, .  bnt  where  the 
evidence  conclusively  established  his  innocence. 
Dnder  such  circumstances  we  cannot  permit 
such  an  injustice  to  be  done.  For  a  similar 
case,  and  a  similar  holding,  see  Sykes  t.  U. 
S.,  204  Fed.  909, 123  C.  C.  A.  20B." 

And,  as  was  said  in  State  t.  Burke,  11 
Idaho,  420,  83  Pac.  228: 

"He  [the  defendant]  is  •  *  •  entitied  to  a 
fair  trial,  and  if  guilty  to  be  convicted  upon 
evidence,  and  not  upon  insinuation  and  in- 
nuendo. The  administration  of  even-handed 
justice  demands  it,  and  the  law  will  sanction 
no  other  kind  of  a  conviction.  It  is  not  enough 
to  say  a  crime  has  been  committed  and  some- 
body has  committed  it,  and  that  somebody  shall 
pay  the  penalty  therefor,  and  that  the  state 
has  been  unable  to  find  any  other  person  upon 
whom  they  could  fasten  the  crime,  and  that  it 
is  entirely  possible  and  was  altogether  con- 
venient for  the  defendant  to  have  perpetrated 
the  offense.  Something  more  must  be  done; 
facts  or  circumstances  should  be  developed 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense  such  as  would  be 
inconsistent  with  the  actions  and  conduct  of  an 
innocent  man." 

In  view  of  the  lack  of  substantial  evidence 
to  Identify  the  stolen  property,  the  fact  of 
appellant's  conviction  points  unmistakably 
to  the  prejudicial  effect  of  the  admission  of 
this  Incompetent  evidence  upon  the  minds 
of  the  jury.  The  rule  is  well  established 
that  In  a  prosecution  for  a  particular  crime, 
evidence  which  in  any  manner  Shows,  or 
tends  to  show,  that  the  accused  has  commit- 
ted another  crime  wholly  independent  of 
that  for  which  he  is  on  trial,  even  though 
it  is  a  crime  of  the  same  sort,  is  Inadmis- 
sible. While  there  are  certain  well-defined 
exceptions  to  this  general  rule,  there  was  no 
evidence  in  this  case  which  brought  appel- 
lant without  the  rule.  He  was  convicted 
and  sentenced  to  a  term  of  years,  notwith- 
standing a  lack  of  substantial  evidence  to 
support  the  verdict,  and  the  admission  of 
the  evidence  in  question  was  prejudicial 
error. 

From  what  has  been  said,  it  follows  that 
the  judgment  should  he  reversed,  and  a  new 
trial  granted. 

McCABTHY,  J.,  concnn. 
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MARTIN  V.  SMITH. 

(Snpreme  Court  of  Idaho. 

1.  Exeoators  and  administrators  «=s>43l(2}— 
AotioR  to  recover  trust  fund  not  "aotlon  npon 
claim"  against  estato  wMoh  mast  bo  pr«- 
santed. 

An  action  to  recover  a  trust  fund  from  an 
administrator  of  an  estate  of  a  deceased  per- 
son is  not  an  action  upon  a  claim  against  the 
estate.  The  presentation  of  a  "claim"  to 
the  administrator  is  not  required,  and  O.  S.  {{ 
7SS8,  7690,  have  no  application  in  such  cases. 

2.  Trusts  «=>352— Where  trust  fond  is  merged 
Into  other  property,  equity  may  oreate  lien 
thereon  to  extent  of  fund. 

A  cestui  que  trust  ma^  follow  a  trust  fund 
80  long  as  it  may  be  identified,  either  in  its 
original  or  a  substituted  form;  if  the  fond  is 
merged  into  a  mass  of  wliich  it  forms  a  com- 
ponent part,  equity  will  afford  relief  by  creat- 
ing a  charge  or  lien  upon  such  mass  to  the  ex- 
tent that  the  trust  fund  has  entered  into  it. 

3.  Trusts  <S=>349— Right  to  recover  trust  fund 
rests  In  right  of  property,  and  not  upon  pref- 
erence because  of  unlawful  conversion. 

The  right  to  recover  a  trust  fund  has  its 
basis  in  the  right  of  property,  and  not  npon  a 
right  of  preference  by  reason  of  unlawful  con- 
version. 

4.  Exeoutors  and  administrators  «s9263— 
Trusts  «=>358(l)— Trust  fund  "dissipated" 
when  no  longer  tracoalrie;  cestui  que  trust 
not  entitled  to  proference  lien  upon  assets  of 
trustee's    estate    Indirectly   Increased.  ' 

A  trust  fund  is  dissipated  when  it  can  no 
longer  be  traced.  A  cestui  que  trust  is  not 
entitled  to  a  preference  lien  upon  the  assets  of 
the  estate  of  the  trustee  on  the  ground  that  it 
may  have  been  indirectly  increased  as  a  result 
of  the  process  of  dissipation  of  the  trust  fund. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Dissipated.] 


5.  Executors     and     administrators     9='263— 
Where  cestui  que  trust  must  recover  out  of 
trustee's  general  estate  he  Is  general  creditor. 
When   a   cestui   que   trust   can   no   longer 
trace  his  trust  funds,  but  must  recover  out  of 
the  "tmstee's  general  estate,  he  is  in  the  posi- 
tion of  a  general  creditor  of  the  estate. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Prank  Martin,  administrator  of 
the  estate  of  N.  C.  Hlatt,  deceased,  against 
A.  W.  Smith,  administrator  of  the  estate  of 
F.  H.  Lemon,  deceased,  for  an  accounting. 
Judgment  for  plaintiff,  and  defendant  ai>- 
peals.    Reversed. 

J.  B.  Eldrldge  and  John  Jackson,  both  of 
Boise,  for  appellant 
Martin  &  Martin,  of  Boise,  for  respondoit 

RICE,  C.  J.  This  Is  an  action  for  account- 
ing brought  by  respondent  as  administrator 
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of  the  estate  of  N.  C.  Hlatt,  deceased,  against 
F.  H.  Lemon,  surviving  partner  of  the  firm 
of  Hlatt-Lemon.  Lemon  answered,  and 
thereafter  died  during  the  pendency  of  the 
action.  The  action,  was  continued  in  the 
name  of  his  personal  representatives.  After 
the  death  of  Lemon  a  stipulation  was  filed, 
setting  forth  the  facts.  No  other  evidence 
was  received.  It  was  stipulated  that  Lemon, 
as  surviving  partner,  paid  a  note  given  by 
Hlatt,  and  which  he  had  signed  as  surety, 
amounting  to  $2,561.50,  out  of  the  funds  of 
the  coi>artner8hip,  and  that  In  making  settle- 
ment as  surviving  iwrtner  he  had  deducted 
the  amount  so  paid  from  N.  C.  Hiatt's  share 
of  the  proceeds  of  the  copartnership.  It  was 
also  agreed  that  the  administratrix  of  the 
estate  of  Lemon  had  settled  and  adjusted  all 
Items  growing  out  of  the  closing  of  the  co- 
partnership business,  except  the  Item  of 
$2,561.60  paid  on  the  note  as  aforesaid. 

Appellant  contends  that  the  stipulation  of 
facts  supersedes  the  pleadings,  and  that  ap- 
pellant is  not  bound  by  admissions  In  his 
answer  wbM«  the  stipulation  of  facts  Is  in- 
consistent with  the  admissions.  This  con- 
tention Is  made  In  connection  with  the  ques- 
tion of  the  interest  of  the  copartners  In  the 
partnership  property.  A  decision  of  the 
question,  however.  Is  not  required,  for  It  Is 
agreed  l>y  the  stipulation  of  facts  that  the 
amount  paid  on  the  note  had  been  deducted 
from  Hiatt's  share  of  the  proceeds  of  the 
copartnership.  It  Is  therefore  Immaterial 
whether  his  share  was  one-half  or  some  other 
fractional  portlcn  of  the  partnership  assets. 

Lemon,  as  surviving  partner,  did  not  have 
the  right  to  pay  Hiatt's  Individual  debt  out 
of  partnership  funds.  Hlatfs  Individual 
debts  should  have  been  presented  to  his 
administrator  and  settled  in  the  course  of 
administration  of  his  estate. 

It  was  stipulated  that  the  respondent  did 
not  present  his  claim  to  the  administratrix 
of  the  estate  of  Lemon. 

C.  S.  {  7590,  reads  as  follows: 


"If  an  action  is  pending  against  the  decedent 
at  the  time  of  his  death,  the  plaintiCt  must  in 
like  manner  present  his  claim  to  the  executor 
or  administrator  for  allowance  or  rejection, 
authenticated  as  required  in  other  cases;  and 
no  recovery  shall  be  had  In  the  action  unless 
proof  be  made  of  the  presentations  required." 

[1]  Respondent  c(m tends  that  he  Is  not  as- 
serting a  claim  against  the  estate  of  Lemon, 
but  brought  the  action  to  recover  a  trust  fund 
which  is  not  and  has  never  been  a  part  of  the 
estate  of  Lemon.  An  action  to  -recover  a 
trust  fund  from  an  administrator  of  an  es- 
tate Is  not  an  action  upon  a  claim  against  the 
estate,  and  C.  S.  <{  7688,  7590,  with  refereace 
to  the  presentation  of  claims,  do  not  apply. 
Toulouse  v.  Burkett,  2  Idaho,  184,  10  Pac.  26. 

[2]  The  rule  with  regard  to  tracing  of  trust 


e=>For  other  cases  im  same  topic  and  KBT-NUlf  BBR  In  all  Ksy-Numbsred  Digests  and  fiadaxes 


Digitized  by 


Google 


824 


197  PACiriO  BHPOBTHB 


(Idabo 


fnnds  la  well  expressed  In  the  case  of  Ferchen 
T.  Arndt,  26  Or.  121,  S7  Pac.  161,  29  L.  B.  A. 
664.  4  Am.  St  Rei>.  603,  as  follows: 

"This  equitable  doctrine  is  put  npon  the 
fround  that  the  real  owner  has  the  right  to  re- 
take and  reclaim  his  property,  through  all  ita 
transformations  and  forms,  so  long  as  it.maj 
be  traced,  whether  its  identity  is  preserved,  or 
is  merged  into  a  mass  of  which  it  forms  a  part. 
To  accomplish  this  end,  when  such  trust  prop- 
erty has  been  mingled  into  a  mass  of  which  it 
forms  a  part,  but  its  identity  is  lost,  equity 
affords  relief  by  creating  a  charge  or  lien  npon 
such  mass  for  its  ascertainable  Talne.  The 
right  to  sudi  relief  has  its  basis  in  the  right  of 
property,  and  'simply  asserts,'  as  Andrews,  J., 
says,  'the  right  of  the  true  owner  to  his  own 
property.'  Gavin  v.  Gleason,  106  N.  Y.  262,  11 
N.  B.  504." 

[3-t]  The  opinion  in  the  case  of  Nonotuck 
SUk  Co.  V.  Flanders.  87  Wis.  237,  S8  N.  W. 
383,  contains  the  following: 

"In  speaking  of  foUowiikg  trnst  moneys  into 
other  property,  it  is  stated  in  one  of  the  New 
York  cases  cited  that  the  right  has  its  basis 
in  the  right  of  property.'  It  never  was  based 
upon  the  theory  of  preference  by  reason  of  an 
unlawful  conversion.  This  is  made  dear  by  a 
recent  and  well-considered  opinion  by  the  Su- 
preme Court  of  Rhode  Island.  Slater  ▼.  Oiien- 
tal  Mills  (R.  I.)  27  AU.  443." 

This  Is  In  snbstance  the  rnle  as  announced 
by  this  court  in  the  case  of  Bellevue  State 
Bank  r.  Ooffin,  22  Idaho,  210,  125  Flac.  816, 
which  was  followed  and  approved  In  Bossell 
T.  Bank  of  Nampa,  Ltd.,  81  Idaho,  69,  169 
Pac.  180.  The  court  in  the  case  of  Bellevue 
State  Bank  t.  Coffin,  supra,  distinguished  the 
case  of  State  v.  Bruce,  17  Idaho,  1,  102  Pac 
831.  and  limited  Its  application  to  the  case  of 
a  deposit  of  public  funds  In  a  bank  In  viola- 
tion of  a  statute.  See,  also,  Lowe  v.  Jones,  192 
Mass.  94,  78  N.  B.  402,  6  L.  B.  A.  (N.  S.)  487, 
116  Am.  St.  B^.  225,  7  4nn.  Gas.  1551; 
Travelers'  Insurance  Co.  v.  Caldwell,  69  Kan. 
156,  62  Pac.  440;  Latbrop  v.  Bampton,  31 
Cal.  17,  89  Am.  Dec.  141;  Bradley  r.  Cbese- 
brougb,  111  Iowa,  126,  82  N.  W.  472;  Nono- 
tuck  Silk  Co.  V.  Flanders,  supra. 

In  the  case  of  Bradley  v.  Cbesebrongh. 
supra.  It  Is  said: 

"That  plaintiff  was  a  trust  creditor  does  not, 
of  Itself,  entitle  him  to  preference  over  gen- 
eral creditors.  To  obtain  that  right  he  must 
show,  by  presumption  of  law  or  otherwise,  that 
his  fund  has  been  preserved  in  the  hands  of 
the  assignee,  as  an  increase  of  the  sssets  of 
the  estate,  from  which  it  may  be  taken  without 
impairment  of  the  rights  of  general  creditors." 

The  stipulation  of  facts  In  the  case  at  bar 
failed  to  bring  respondent's  claim  within  the 
rule.  The  partnership  fund  In  the  hands  of 
Lemon  was  not  traced  to  the  possession  of 
the  administratrix,  either  In  Its  original 
form,  or  mingled  with  the  funds  of  Lemon. 


It  la  not  enough  tbat  fbe  estate  of  Lemon 
may  have  been  Indirectly  increased  by  reason 
of  his  having  used  the  trust  fund  to  pay 
bis  own  debts.  So  far  as  the  facts  disclose, 
respondent  occupied  the  position  of  a  genera] 
creditor  of  the  estate  of  Lemcm.  Not  having 
presented  his  claim  to  the  administratrix, 
section  7690,  supra,  prevents  recovery. 

The  Judgment  is  reversed.    Costs  awarded 
to  appellant 

BCDOB,  McOABTHT,  DUNN,  and  LBB. 
JJ.,  concur. 


(»  IdaKo.  687) 
STATE  V.  WHITE.     (N».  3315.) 
(Supreme  Court  of  Idaho.    April  23, 192L) 

1.  CrimlRtl  law  «s>l036(l),  1050,  1066,  1090 
(5,  8,  17)— Overrallng  motloD  to  qnash  de- 
murrer to  Informatloii,  objeotions  to  avU 
denca,  and  motiaa  In  arrest  not  reviewable  In 
absenee  of  exesptlsss  takes  asd  prsservad 
by  bill. 

Assignments  of  error,  involving  the  action 
of  the  trial  court  in  overruling  motion  to 
quash  the  information,  demurrer  to  the  in- 
formation, and  objections  to  the  introduction 
of  testimony,  and  in  denying  motion  in  arrest 
of  judgment  are  not  reviewable  upon  appeal, 
when  no  exceptions  thereto  were  taken  or  pre- 
served in  a  bill  of  exceptions. 

2.  Criminal  law  «=>I056(I),  1090(14)  —  In- 
atnistlons  on  courPs  own  motion  not  review- 
able, where  no  exoeptlons  sor  bill. 

Instructions  given  by  the  court  of  ita  own 
motion,  to  which  no  exceptions  were  taken 
or  preserved  in  a  bUI  of  exceptions,  are  not 
reviewable  on  appeal. 

3.  Intoxloatlng  liquors  «=>238(l)— Refosal  to 
advise  Jnry  to  aoqsit  held  proper. 

Held,  under  the  facts  in  this  case,  the  court 
did  not  err  In  overruling  appellant's  motion 
that  the  court  advise  the  jnry  to  acqnit  ap- 
pellant 

4.  Criminal  law  «=98I4(8, 9)  —  Instructions 
properly  refused,  whers  not  snpported  by 
evldesoe. 

The  record  In  this  case  fails  to  disclose 
by  competent  evidence  any  attempt  on  the 
part  of  the  sheriff  or  his  deputies  to  lure  ap- 
pellant into  tho  comsnlssion  of  the  offense  for 
which  be  was  convicted,  and  error  cannot  be 
predicated  upon  the  refusal  of  the  court  to  ^ve 
appellant's   requested   instructions    thereon. 

5.  Intoxicating  liquor  «=>I39— Unlawfrt  pos- 
session held  a  crime  at  time  of  convlotlsn. 

The  unlawful  possession  of  intoxicating 
liquor  was  a  crime  under  the  statutes  of  this 
state  at  the  time  appellant  was  convicted  there- 
of. 

6.  Crlmlsal  law  4=sl  159(3)— Verdict,  sappert- 
ed  by  oompetent  evidence,  sot  distarbad 
where    substantial    conlliot 

Where  there  is  a  substantial  conflict  in  the 
evidence  in  a  criminal  case,  and  there  Is  suffi- 
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dent  competent  efldenee  to  anstaiB  the  rerdict 
of  the  jury,  each  rerdlct  will  not  be  disturbed 
OB  appeal. 

Appeal  from  DiBtrlct  Court,  Canyon  Conn- 
tj;  Ed.  L.  Bryan,  Judge. 

John  White  was  convicted  of  nnlawfnily 
possessing  intoxicating  liquor,  and  he  ap- 
I>eal8.     Affirmed. 

Eustace  &  Oroome,  of  Caldwell,  for  ap- 
pellant. 

Roy  L.  Black,  Atty.  G«n.,  and  James  la. 
Boone,  Aast.  At^.  QtxL,  for  the  State. 

BUDGE,  J.  Appellant  was  conTicted  of 
the  crime  of  nnlawfolly  possessing  intoxicat- 
ing liquor.  This  appeal  is  from  the  Judg- 
ment of  conviction. 

From  the  record  it  appears  that  a  quantity 
of  intoxicating  liquor,  in  the  custody  of  the 
aberUr,  was  kept  in  a  vault  in  the  basement 
of  the  Canyon  county  courthouse;  that  a 
portion  of  this  liquor  was  found  to  be  miss- 
ing about  March  18,  1918;  that  one  Totter^ 
dell,  a  prisoner  In  the  county  Jail,  bad  been 
seen  coming  out  of  the  basement  with  a 
bundle  under  his  arm;  that  a  cadie  of 
liquor  was  subsequently  discovered  near  the 
Jail ;  that  it  was  not  disturbed  by  the  sheriff 
or  his  deputies;  that  appellant  and  Totter- 
dell  were  friends,  and  the  former  frequently 
visited  the  latter  at  the  Jail;  that  on  the 
evening  of  March  18  appellant  and  one  Col- 
vard  were  in  the  vicinity  of  the  Jail,  were 
seen  near  the  place  where  the  liquor  was 
cached,  and  shortly  thereafter  were  arrest- 
ed. The  sheriff  testified  that  immediately 
prior  to  the  arrest  be  saw  appellant  take  a 
bottle  out  of  his  pocket  and  one  out  of  Col- 
vard's  pocket,  and  throw  them  into  a  nearby 
ditch.  Andrews  corroborated  this  testimony, 
and  Nichols  testified  that  he  saw  the  two 
bottles  In  the  ditch  immediately  thereafter. 
When  these  bottles  were  taken  out  of  the 
ditch  they  were  found  to  contain  whisky, 
and  were  identlfled  as  two  of  the  bottles 
of  whisky  that  were  in  the  cache.  Appellant 
and  Colvard  testified  to  the  contrary. 

[11  Appellant  assigns  and  relies  upon  11 
assignments  of  error.  Assignments  Nos.  1,  2, 
3,  and  11  Involve  the  action  of  the  trial 
court  in  overruling  appellant's  motion  to 
quash  the  information,  in  overruling  the  de- 
murrer to  the  informati<m.  In  overruling  ob- 
jections to  the  Introduction  of  testimony,  and 
In  denying  am>ellant's  motion  in  arrest  of 
Judgment.  None  of  these  errors  can  be  re- 
viewed upon  this  appeal,  for  the  reason  that 
no  exceptions  thereto  were  taken  or  saved 
In  a  bill  of  exceptions.  C.  S.  if  9006,  9011 ; 
State  V.  Ford,  197  Pac.  B58;  State  v.  Ray, 
S2  Idaho,  363, 182  Pac.  867 ;  State  v.  Magnlre, 
81  Idaho,  24,  169  Pac.  176;  State  v.  Smith, 
4  Idaho,  783,  44  Pac.  654;  State  v.  Baker, 
28  Idaho,  727,  166  Pac.  103;  State  v.  Mc- 
Ginnls,  12  Idaho,  336,  86  Pac.  1089;  State  v. 


Schleler,  4  Idaho,  120,  37  Pac.  272;  State 
V.  Reed,  3  Idaho,  764,  35  Pac.  706 ;  People 
T.  Kuok  Wah  Choi,  2  Idaho,  90,  6  Pac.  112. 
-  [2]  Appellant's  assignments  Nos.  6,  7,  and 
8  attack  certain  instructions  given  by  the 
con^  of  Its  own  motion,  to  which  no  excep- 
tions were  taken  or  saved  In  a  bill  of  ex* 
ceptlons.  The  instructions  are  therefore  not 
subject  to  be  i'eviewed  on  appeal.  O.  S.  f 
9012;  State  v.  Ford,  197  Pac.  558;  State  v. 
liundhU^  80  Idaho,  866,  164  Pac.  680; 
State  V.  Pedt,  14  Idaho,  712,  96  Pac.  616; 
State  V.  O'Brien,  13  Idaho,  112,  88  Pac.  426; 
State  T.  Snttles,  13  Idaho,  88,  88  Pac.  238; 
People  ▼.  O'Callaghan.  2  Idaho,  156,  9  Pac. 
414;   People  v.  Walter,  1  Idaho,  886. 

[3]  Assignment  No.  4  Involves  the  action 
of  the  court  in  overruling  appellant's  motion 
that  the  court  advise  the  Jury  to  acquit  ap- 
pellant Under  the  fkcts  in  this  case,  the 
court  did  not  err  in  overruling  the  motion. 

Assignment  No.  6  la  directed  to  the  refusal 
of  the  trial  court  to  give  appellant's  re- 
quested instructions  Nos.  7  to  12,  Inclusive. 

[4]  Appellant's  requested  instruction  Na 
12  was  fully  covered  In  the  court's  instruc- 
tions, and  instructions  7  to  11,  Indualve, 
were  offered  upon  the  theory  that  a  trap  had 
been  laid  for  appellant  by  the  sheriff  and  his 
deputies. 

An  examination  of  the  record  fails  to  dis- 
close any  competent  evidence  which  supports 
the  theory  of  the  appellant  that  the  officers 
lured  him  into  the  commisdon  of  the  of- 
fense for  whldi  he  waa  convicted.  It  clearly 
appears  that  Totterdell  informed  him  of  the 
cache,  and  that  in  taking  liquor  therefrom  he 
voluntarily  carried  out  his  own  criminal  de- 
sign. Neither  the  sheriff  nor  his  deputies 
offered  any  suggestion  or  .inducement  to  him 
to  commit  the  criminal  act  The  mere  fiict 
that  they  knew  of  the  cache  and  failed  to 
remove  it — and  conceding  that  they  knew 
appellant  had  been  informed  of  it,  and  would 
attempt  to  get  the  liquor,  upon  which  they 
would  arrest  and  prosecute  him — would  not 
bring  him  within  the  rule  announced  by  this 
court  in  the  case  of  State  v.  Mantis,  32 
Idaho,  724,  187  Pac.  268.  The  court  did  not 
err  In  refusing  to  give  appellant's  requested 
Instructions  Nos.  7  to  11. 

Under  assignment  Na  9,  appellant  seeks  to 
make  the  point  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict  and  Judgment,  In 
that  (a)  no  evidence  was  Introduced  showing 
that  the  liquor  in  question  was  to  be  used 
for  beverage  purposes,  and  (b)  the  evidence 
falls  to  show  that  appellant  was  in  posses- 
sion of  the  liquor  or  any  part  thereof. 

[S]  The  former  Contention  has  already 
been  disposed  of  by  this  court  in  State  v. 
McBride,  33  Idaho, ,  190  Pac.  247. 

[S]  With  respect  to  the  latter  contention, 
there  Is  a  direct  conflict  in  the  evidence.  The 
rule  is  well  settled  that  where  there  is  a 
substantial  conflict  in  the  evidence,  and  ther* 
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Is  safiSdent  competent  evidence  to  enstaln 
tbci  verdict,  sueli  verdict  will  not  be  dis- 
tarbed. 

There  Is  no  merit  in  asslgiunent  No.  10| 
and  the  same  will  not  be  dlscnssed. 

Having  disposed  of  all  of  the  errors  as- 
signed, and,  finding  no  reversible  error,  tbe 
Judgment  is  affirmed. 

RICE,  O.  J.,  and  McGARTHZ,  DUNN, 
and  LEB,  JJ.,  concur. 


(33  Idaho,  702) 

STATE  V.  COLVARD.     (No.  3254.) 

(Supreme  Court  of  Idaho.    April  23,  1921.) 

Appeal  from  District  Ooxut,  Canyon  County; 
I3d  Ia  Bryan,  Judge. 

RoBcoe  A.  (3olvard  was  convicted  of  unlawful- 
ly possessing  intoxicating  liquor,  and  he  ap- 
peals.   Affirmed. 

Eustace  &  Oroome,  of  Caldwell,  for  appel* 
lant 

Roy  li.  Black,  Atty.  Oen.,  and  James  Ia 
Boone,  Asst.  At^.  Oen.,  for  the  State. 

BUDOE,  J.  In  this  case  the  facts  and  ques- 
tions of  law  are  sabstantiBlly  the  same  as  pre- 
sented to  this  court  in  the  case  of  State  of 
Idaho  V.  John  White,  33  Idaho,  — ,  197  Pac. 
824.  Upon  the  authority  of  that  case,  the 
judgment  of  conviction  herein  is  affirmed. 

RICE,  C.  J.,  and  McCARTHT,  DUNN,  and 
liEE,  JJ.,  concur. 


(33  Idabo,  68S) 
NEWMAN  V.  CHEE8MAN  AUTOMOBILE 
CO.     (No.  3317.) 

(Supreme  Court  of  Idaho.     April  20,  1921.) 

1.  Appearance  4=3>24 (5) —Tender  of  answer 
cures  defects  In  service  of  summons  and  com- 
plaint. 

By  tendering  an  answer  appellant  submits 
to  the  jurisdiction  of  the  court,  and  cures  de- 
fect, if  any,  in  the  service  of  summons  and  com- 
plaint. 

2.  Appeal  and  error  «=>957(l)— Refasal  to  sat 
aside  default  not  disturbed  except  for  abuse 
of  discretion. 

The  action  of  a  trial  court  in  refusing  to 
set  aside  a  judgment  by  default  on  account  of 
inadvertence,  surprise,  or  excusable  neglect, 
will  not  be  disturbed  on  appeal,  unless  it  ap- 
pears that  there  has  been  an  abuse  of  the  dis- 
cretion vested  in  such  court. 

Appeal  from  District  (^nrt,  Ilncoln  Coun- 
ty ;  Wm.  A.  Babcock,  Judge. 

Action  by  S.  P.  Newman  against  the  Chees- 
man  Automobile  Company.  Judgment  for 
plaintiff,  by  default    Motion  to  set  aside  a 


default  was  denied,  and  defendant  appeals. 
Affirmed. 

Walters  &  Hodgin,  of  Twin  Falls,  and 
Boyd,  De  Vine  &  Eccles,  of  Ogden,  Utah,  for 
appellant 

Paul  S.  Haddock,  of  Shoshone,  for  respond- 
ent 

DUNN,  3.  This  action  was  brought  by  tbio 
plaintiff  to  recover  from  Qie  defendant  the 
sum  of  $200  paid  on  the  purchase  price  of  a 
new  automobile,  and  $775,  tbe  alleged  value 
of  a  used  automobile  delivered  to  the  defend- 
ant, which  was  to  api^y  on  the  purchase 
price  of  said  new  aatomoblle. 

Summons  and  writ  of  attachment  were  Is- 
sued in  said  action  on  the  16th  day  of  Au- 
gust, 1917,  and  on  the  same  day  levy  was 
made  on  a  Peerless  seven-passenger  automo- 
bile as  the  property  of  the  defendant  On 
August  21, 1917,  summons  was  served  at  Sho- 
shone, Idaho,  on  W.  S.  CSieesman,  as  mana- 
ger of  said  Cheesman  Automobile  Company. 
No  appearance  having  been  made  by  said  de- 
fendant, its  default  was  duly  entered,  and 
on  tbe  lltb  day  of  September,  1917,  said  ac- 
tion came  on  to  be  heard  In  open  court  at 
Shoshone,  and  Judgment  was  entered  against 
the  said  defendant,  as  prayed  for  in  the  com- 
plaint EJxecutlon  Issued  on  the  12th  of  Sep- 
tember, 1917,  and  on  the  19th  day  of  Septem- 
ber the  sheriff  of  Lincoln  county  sold  the 
said  Peerless  seven-passenger  automobile  un- 
der and  by  virtue  of  said  execution. 

On  the  28th  day  of  September,  1917,  the 
defendant,  appearing  specially,  moved  the 
court  to  quash,  vacate,  and  set  aside  the 
summons  in  said  cause  and  the  service  and 
return  thereof,  and  to  dissolve  the  writ  of 
attachment  Issued  In  said  cause  for  the  fol- 
lowlog  reasons: 

"That  the  defendant  Cheesman  Automobile 
Ck>mpaiiy,  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state 
of  Utah,  and  not  engaged  in  transacting  busi- 
ness within  the  state  of  Idaho,  within  the  pur- 
view of  the  statutes  of  the  said  state  of  Idaho, 
relating  thereto;  that  the  nature  of  this  action 
as  disclosed  by  the  complaint,  is  personal  in 
its  nature,  and  does  not  fall  within  the  sections 
of  tbe  statutes  of  tbe  state  of  Idaho  authorizing 
service  outside  the  state,  or  by  publication; 
that  said  action,  as  disclosed  by  the  complaint 
is  not  one  upon  a  judgment,  or  upon  contract 
express  or  implied,  within  the  purview  of  sec- 
tions 4302  and  4303,  Idabo  Revised  Codes,  and 
that  said  attachment  was  wrongfully  issued: 
that  by  reason  of  the  foregoing  this  court  haa 
acquired  no  jurisdiction  of  the  defendant" 

This  motion  was  not  brought  on  for  hear- 
ing, but  on  the  16th  day  of  November,  1917, 
the  defendant  filed  notice  of  motion  that  on 
the  1st  day  of  December,  1917,  or  as  sood 
thereafter  as  counsel  could  be  heard,  it  would 
move  the  court  to  vacate  the  Judgment  ren- 
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dered  against  the  defendant  in  said  cause 
and  Bet  aside  the  defbnlt  of  the  defendant  on 
the  following  grounds: 

"That  at  the  date  of  entering  said  default, 
and  at  the  date  of  rendering  said  judgment,  this 
court  had  acquired  no  jurisdiction  of  the  de- 
fendant; that  said  proceedings  and  all  thereof 
vere  taken  against  this  defendant,  through  its 
inadvertence,  surprise,  or  excusable  neglect,  all 
of  which  will  more  fully  appear  from  the  affi- 
davits of  Walker  S.  Cheesman,  Ellas  Cross, 
and  B.  A.  Walters,  which  are  hereto  attached, 
and  which,  with  defendant's  verified  answer, 
which  is  attached  hereto  and  tendered  for  filing, 
and  as  for  an  affidavit  of  merits,  together  with 
the  records  and  files  in  said  cause,  will  be  used 
in  support  of,  and  upon  the  hearing  of,  said 
motion." 

At  the  same  time  the  defendant  filed  Its 
answer  In  said  cause  and  the  affidavits  of 
W.  S.  Cheesman,  Ellas  Cross,  and  B.  A.  Wal- 
ters in  support  of  its  said  motion. 

On  the  2801  day  of  November,  1917,  in  op- 
position to  said  motion,  the  plaintiff  filed  the 
affidavits  of  E.  G.  Gooding,  Paul  S.  Haddock, 
and  L.  S.  Johnson,  and  before  the  motion  was 
heard,  the  additional  affidavit  of  B.  P.  New- 
man. 

On  the  bearing,  after  argument  by  counsel 
for  the  respective  parties,  the  motion  was 
by  the  court  denied,  and  the  defendant  ap- 
pealed. Respondent  has  moved  to  dismiss 
the  appeal  on  the  ground  that  it  was  not  t&k- 
en  and  prosecuted  In  good  faith,  and  that 
appellant  has  failed  to  file  any  assignment 
of  errors' or  to  file  or  serve  brief  or  argument 
on  appeal. 

The  motion  to  dismiss  the  appeal  is  not 
well  taken,  and  is  therefore  denied. 

[1]  By  tendering  an  answer  the  appellant 
submitted  to  the  Jurisdiction  of  the  court  and 
cured  the  defect  in  the  service  relied  upon, 
if  there  was,  in  fact,  any  such  defect.  Felts 
▼.  Boyer,  73  Or.  83,  144  Pac.  420. 

[2]  This  leaves  simply  the  question  wheth- 
er or  not  there  is  Inadvertence,  surprise,  or 
excusable  neglect  shown  which  entitled  the 
appellant  to  have  the  Judgment  and  default 
set  aside  and  the  case  heard  on  its  merits. 
The  principal,  if  not  the  sole,  ground  upon 
which  the  appellant  relies  is  the  claim  made 
by  W.  S.  Cheesman,  its  manager,  that  at 
the  time  service  of  summons  was  made 
upon  him  in  Shoshone.  Idaho,  he  was  in  the 
office  of  Mr.  Haddock,  attorney  for  the  re- 
spondent, and  that  Mr.  Haddock  then  stated 
to  blm  that  he  had  40  days  after  service  in 
which  to  answer  the  complaint  This  state- 
ment of  Mr.  Cheesman  is  denied  in  the  affi- 
davit of  Mr.  Haddock. 

An  examination  of  the  evidence  submitted' 
to  the  trial  court,  which  is  wholly  documen- 
tary, leaves  us  unable  to  say  that  the  trial 
judge  abused  his  discretion  in  refusing  to 
set   aside  the  judgment   and    default    We 


therefore  hold  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  is  so  ordered. 
CSosts  to  the  respondent 

RICE,   O.  J.,  and   BVDGB,   McCARTHT, 
and  LEE,  JJ.,  concur. 


(33  Idaho,  688) 

NEWMAN  V.  CHEESiMAN  AUTOMOBILE 
CO.    (No.  3318.) 

(Supreme  Cteort  of  Idaho.     April  20,  1921.) 

Appeal  from  District  Court,  lincoln  County; 
Wm.  A.  Babcock,  Judge. 

Action  by  S.  P.  Newman  agafaist  the  Chees- 
man Automobile  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Walters  &  Hodgin,  of  Twin  FaUs,  and  Boyd, 
De  Vhie  &  Ecdes,  of  Ogden,  Utah,  for  appel- 
lant 

Paul  S.  Haddock,  of  Shoshone,  for  respondent 

DUNN,  J.  This  is  an  action  between  the 
same  parties,  involving  the  same  questions,  as 
the  preceding  case,  and  by  authority  of  that 
case  the  judgment  of  the  trial  court  is  affirmed. 
197  Pac.  826.    Costs  to  respondent 

Affirmed. 

RICE,  0.  J.,  and  BUDGE,  McCABTHT,  and 
I>EE,  JJ„  concur. 


(33  Idaho, 
(No.  3301.) 


717) 


SPENCER  V.  JOHN. 

(Supreme  Court  of  Idaho.    April  27, 1921.) 

1.  Appeal  and  error  <8=>I00I(I)-Judgmaat 
should  be  reversed,  where  no  substaatlal  ovl« 
denoe  to  support  It. 

Where  there  is  no  substantial  evidence  in 
the  record  on  appeal  to  support  the  verdict  or 
judgment  of  the  court  below,  the  judgment  will 
be  reversed. 

2.  Appeal  and  error  «=>6I6(2)— RaMng  below 
on  motion  for  new  trial  will  aot  bo  reviewed, 
In  absenoe  of  oertifloate  reqalred  by  court 
rules. 

A  ruling  of  the  district  court  on  a  motion 
for  new  trial  will  not  be  reviewed,  in  the  ab- 
sence of  the  certificate  required  by  rule  24  of 
the  rules  of  this  court  (176  Pac.  xix),  showing 
what  papers  were  submitted  to  the  trial  judge 
and  used  by  him  on  the  hearing  of  the  motion, 
and  that  such  papers  constitute  all  the  records, 
papers,  and  files  used  or  considered  by  said 
judge  on  such  bearing. 

Appeal  from  (District  Court,  Gem  County; 
Ed.  L.  Bryan,  Judge. 

Action  by  Craig  L.  Spencer  against  D.  M. 
John  on  a  note.  Judgment  for  defendant, 
and  from  it  and  a  denial  of  a  new  trial  plain- 
tiff appeals.    Reversed  and  remanded. 


e=>For  other  cases  see  sams  topic  and  KBY-NUMBEH  In  aU  Ke7-Numbu«d  Dlsasta  and  Indexas 
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witb  reference  to  each  claim  In  tbe  form 
appiopriate  to  present  the  issues  usually 
tried  In  such  actions.  There  is  also  a  cause 
of  action  with  reference  to  each  claim  ask- 
ing Injunctive  relief  to  restrain  trespasses 
by  the  defendants  pending  a  trial  on  the 
merits.  Upon  tbe  filing  of  the  complaint 
the  court  Issued  the  injunction  as  prayed  for, 
without  notice,  requiring  the  defendants, 
however,  to  execute  an  undertaking  in  the 
sum  of  $250.  Later  the  penalty  of  the  un- 
dertaking was  increased  to  $25,000.  The  de- 
fendant^  other  than  Stohr  and  Luhrsen, 
appeared  and  filed  their  answers  on  July  29, 
and  at  the  same  time  moved  the  court  for  a 
dissolution  of  the  Injunction.  The  defend- 
ants Huxley  and  Richard  Manger  disclaimed 
any  Interest  in  the  premises  in  controversy. 
The  defendants  Danaber  and  Tower  put  In 
issue  the  allegations  of  the  complaint  and 
disclaimed  any  Interest  in  the  ground  cover- 
ed by  plaintiff's  claims,  except  so  far  as  they 
are  in  conflict  with  two  unpatented  claims 
designated  by  them  as  the  Iron  Master  and 
Legal  Tender.  With  respect  to  these,  they 
alleged  that  they  were  In  possession  and  en- 
titled to  the  possession  of  them  as  lessees  of 
the  defendant  Clara  Manger,  who  is  the 
true  owner.  Clara  Manger,  after  putting  in 
issue  the  allegations  of  the  complaint,  al- 
leged that  she  is  the  owner  of  the  Iron 
Master  and  the  Legal  Tender  claims  under 
and  by  virtue  of  locations  of  them  made  by 
defendant  Huxley,  her  predecessor  In  inter- 
est, on  January  17  and  18,  respectively,  1917. 
The  defendants  Stohr  and  Luhrsen  made  no 
appearance.  The  defendant  Mahurln  filed  a 
separate  answer  and  icross-complaint  in 
which,  besides  controverting  the  allegations 
of  both  the  plaintifC  and  tbe  defendants  other 
than  Huxley  and  Richard  Manger,  asserted 
title  In  himself  under  two  impatented  claims 
designated  as  the  Marble  and  Tipperary,  tbe 
former  of  which  was  located  on  December  1, 
1917,  and  the  latter  on  January  22,  1918. 
There  Is  no  controversy  but  that  the  several 
claims  mentioned  cover  tbe  same  ground. 
The  motion  to  dissolve  the  Injunction  came 
on  for  hearing  by  the  court  on  September  7, 
1920.  Defendants  assumed  the  burden  of 
proof  and  introduced  both  oral  and  documen- 
tary evidence.  The  plaintiffs  also  intro- 
duced oral  and  documentary  evidence.  At 
the  close  of  tbe  hearing  the  court  made  its 
order  refusing  to  dissolve  tbe  Injunction. 
The  answering  defendants,  other  than  Ma- 
hurin,  have  appealed. 

[1]  At  tbe  opening  of  their  brief  counsel 
for  defendants  suggest  that  the  complaint 
does  not  state  a  cause  of  action  because  it 
does  not  allege  that  the  defendants  are  in- 
solvent. The  only  value  which  a  mining 
claim  has,  speaking  generally,  is  the  min- 
eral contained  in  it.  Therefore  trespass  up- 
on it  for  the  purpose  of  extracting  ore — 
which  is  the  charge  here — tends  to  exhaust 
It,  thus  doing  it  an  irreparable  injury.    Tbe 


purpose  of  an  injunction  in  such  cases  Is  to 
preserve  the  estate  pending  the  determina- 
tion of  the  question  of  title;  in  other  words. 
Its  purpose  is  to  prevent  the  diminution  of 
the  value  of  the  estate  until  the  question  of 
title  is  determined,  so  that  the  plaintifC,  it 
successful,  may  have  It  unimpaired  at  tlia 
end  of  tbe  litigation.  An  allegation  of  in< 
solvency  la  therefore  wholly  ImmateriaL 
Boyd  V.  Desrozier,  20  Mont.  444,  52  Pac.  53 ; 
2  Undley  on  Mines  (3d  Ed.)  S  872. 

[2,3]  The  principal  contention  made  by 
counsel  is  addressed  entirely  to  the  ultimate 
question,  Who,  In  fact.  Is  the  owner  of  tbe 
ground  in  controversy?  rather  than  to  the 
question  whether  the  court  wisely  exercised 
its  discretion  in  continuing  tbe  injunction  In 
force  until  the  determination  of  tbe  question 
of  title  by  a  trial  on  the  merits.  Conceding 
that  the  court  properly  issued  the  injunction 
In  the  first  place,  defendants  insist  that  it 
appears  from  the  evidence  Introduced  by 
them,  which  was  not  disputed  by  plaintiff, 
that  the  Legal  Tender  and  Iron  Master 
claims  were  located  prior  to  those  of  the 
plaintitT;  that  the  plalntift  and  his  predeces- 
sor both  had  constructive  as  well  as  actual 
notice  of  these  locations  when  Haines  at- 
tempted to  make  those  of  plaintifC ;  that  de- 
fendants made  their  discovery  before  they 
made  their  locations,  wbldi  appears  both  by 
the  testimony  of  witnesses  introduced  by  the 
defendants  and  by  the  redtals  in  their  re- 
corded notices,  which  are  prima  facie  evi- 
dence of  all  the  facts  properly  recited  therein  ; 
and  hence  that  the  court  erred  in  refusing  to 
dissolve  the  Injunction.  In  making  this 
contention,  counsel  proceed  upon  the  theory 
that,  whatever  defects  In  defendants'  lo- 
cations may  have  been  disclosed  by  the  tes- 
timony of  plaintiff's  witnesses,  the  forego- 
ing evidence  clearly  showed  that  defendants 
were  vested  with  tbe  title  as  against  plain- 
tiff's, and  therefore  that  the  injunction  should 
have  been  vacated.  In  support  of  their  con- 
tention they  cite  several  cases,  among  them 
Clark-Montana  B.  Co.  v.  Butte  &  Superior 
Co.,  233  Fed.  547,  decided  by  the  United 
States  District  Court  for  the  District  of 
Montana  (s.  c,  248  Fed.  609,  160  C.  C.  A. 
509,  and  249  U.  S.  28,  39  Sup.  Ct  231,  63 
L.  Ed.  447),  Yosemlte,  etc.,  Co.  v.  EJmer- 
son,  208  U.  S.  30,  28  Sup.  Ot.  196,  52  L. 
Ed.  874.  and  Sturtevant  v.  Vogel,  167 
Fed.  448,  93  C.  O.  A.  84.  There  is  no  question 
but  that  these  cases  furnish  support  for  the 
contention  made  by  counsel.  To  accept  the 
doctrine  announced  by  them,  however,  would 
necessitate  the  overturning  of  the  rule  which 
has  been  observed  t^  this  court  throu^out 
its  existence,  viz.  that  tbe  validity  of  a  loca- 
tion of  a  mining  claim  depends  upon  a  sub- 
stantial compliance  by  the  locator  not  only 
with  the  requirements  of  the  federal  statutes, 
but  also  those  of  tbe  state  statute.  While 
the  notice  of  location  is  prima  facie  evidence 
of  all  facts  properly  recited  therein  (Bar, 
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case  made  by  it  does  not  prevent  an  attack 
npon  It  by  showing  that  the  mandatory  pro- 
visions of  the  statute  declaring  what  steps 
are  necessary  to  make  a  valid  location  have 
not  In  ftict  been  complied  with.  Belk  r. 
Meagher,  3  Mont  65;  Russell  v.  Hoyt,  4 
Mont  412,  2  Pac.  25;  Garfield  M.  &  M.  Co. 
T.  Hammer,  6  Mont.  53,  8  Pac.  153 ;  Upton  y. 
Larkln,  7  Mont  449,  17  Pac.  728;  Hamilton 
y.  Huson,  21  Mont  9,  53  Pac.  101 ;  Mares  v. 
DlUon,  30  Mont  117,  76  Pac.  863;  Hldcey 
y.  Anaconda  Copper  Mln.  Co.,  33  Mont  46,  81 
Pac.  806;  Ferris  y.  McNally,  46  Mont  20, 
121  Pac.  888. 

[4]  It  is  true  that  the  Legislature  in  the 
passage  of  the  act  approved  February  18, 
1807,  (Rev.  Codes,  ff  2283-2296),  relaxed  isome- 
wliat  the  stringency  of  the  rule  established 
by  these  cases.  It  validated  the  locations 
theretofore  made  which  did  not  comply  with 
the  requirements  of  the  laws  In  force  up  to 
that  time,  provided  the  rights  of  third  per- 
sons had  not  Intervened  prior  to  the  passage 
of  the  act,  and  the  making  and  recording  of 
such  locations  conformed  to  its  requirements. 
Section  2292.  Section  2293  declares  that 
the  act  "shall  not  be  deemed  mandatory" 
with  reference  to  the  period  of  time  with- 
in which  an  act  should  be  done,  if  it 
sliall  be  performed  "before  the  rights  of 
the  third  persons  have  intervened,"'  and 
that  "no  defect  In  the  posted  notice  or  re- 
corded certificate  shall  be  deemed  material, 
except  as  against  one  who  lias  located  the 
same  ground,  or  some  portion  thereof,  In 
good  faith  and  without  notice."  This  legisla- 
tion does  not  relax  the  rule  further  than  to 
direct  the  courts  to  disregard  defects  or  ir- 
regularities in  the  posted  and  recorded  notice, 
and  the  failure  to  do  any  of  the  other  acts 
made  necessary  to  complete  a  location,  when 
it  appears  that  such  acts  have  in  fact  been 
done  before  a  location  of  the  same  ground 
lias  been  made  by  another.  It  does  not  de- 
clare that  a  failure  to  do  the  other  acts  re- 
quired to  perfect  a  location  shall  not  invali- 
date It.  In  this  respect  it  merely  declares 
that  the  ■perioA  of  time  prescribed  within 
which  an  act  may  be  performed  shall  not  be 
deemed  mandatory  if  it  Is  performed  before 
the  rights  of  third  parties  have  Intervened. 
It  does  not  purport  to  excuse  the  perform- 
ance of  the  act  even  though  the  subsequent 
locator  has  notice  of  a  prior  location  which 
does  not  comply  with  the  statute.  The  case 
of  Hellman  v.  Loughrln,  57  Mont.  380,  188 
Pac.  370,  cited  by  counsel,  does  not  h(^ld  to 
the  contrary.  Therefore  the  rule  announced 
in  the  other  cases  cited  by  counsel  is  not 
applicable  under  the  statute  of  tills  state. 

The  reason  underlying  the  decisions  of 
this  court  cited  supra  Is  that  the  locator 
shall  demonstrate  his  good  faith  by  perform- 
ing the  several  acts  substantially  as  required 
by  the  statute,  before  he  can  effectively  as- 
sert, as  against  any  other  citizen,  an  exclu- 


covered  by  liis  alleged  location.  The  statute 
supra,  in  relaxing  the  rule  only  in  tlie  re> 
spects  noted,  impliedly  afSrms  it  in  all  other 
respects.  To  sustain  the  contention  of  coun- 
sel would  require  this  court  to  determine 
finally  the  question  of  title,  whereas  the 
district  court  did  not  undertake  to  determine 
it,  but  merely  whether,  there  being  a  con- 
troversy over  the  title,  it  should  exercise  Its 
discretion  in  preserving  the  property  until 
it  could  finally  determine  this  question  upon 
a  trial  on  the  merits. 

[{]  There  was  evidence  to  the  effect  that 
Huxley,  the  locator  of  the  Legal  Tender 
and  the  Iron  Master  claims,  did  nothing  more 
than  to  post  his  notices  and  mark  the  bound- 
aries, having  appropriated  as  the  excavations 
which  he  should  have  made,  as  required  by 
section  2283  of  the  Revised  Codes,  those 
which  had  been  made  by  others  years  before 
in  locating  and  endeavoring  to  develop  the 
same  ground,  subsequently  abandoned.  There 
was  also  evidence  that  no  other  substantial 
work  was  thereafter  don&  There  was  a 
sharp  confiict  in  the  evidence  on  this  point, 
and  therefore  on  the  question  of  title  to  the 
ground  in  controversy.  Under  the  rule  an- 
nounced in  many  decisions  by  this  and  other 
courts,  the  district  court  properly  exercised 
its  discretion  In  continuing  the  injunction, 
especially  since  the  court  had  required  the 
plaintiff  to  give  ample  security  to  protect 
the  defendants  against  possible  loss.  Boyd 
y.  Desrozier,  supra;  Parrot  S.  &  C.  Co.  v. 
Heinze,  25  Mont  139,  64  Pac.  326.  63  L.  R. 
A.  491,  87  Am.  8t  Rep.  386;  Maloney  y.  King, 
25  Mont.  188,  64  Pac  351;  Hetnze  y.  Boston 
&  Mont  a  ft  S.  Co.,  30  Mont  484,  77  Pac. 
421;  Lowery  y.  Cole,  47  Mont  64,  130  Pac. 
410;  Consolidated  M.  Co.  y.  Struthers,  41 
Mont  551,  111  Pac.  152;  Twenty-One  M. 
Co.  v.  Original  Sixteen  to  One  Mine,  240  Fed. 
106,  153  C.  C.  A  142,  and  cases  cited. 

[t]  Counsel  contend  that,  since  it  appeared 
from  the  evidence  that  after  the  injunction 
was  issued  and  pending  the  hearing  of  the  mo- 
tion plaintiff  entered  upon  the  ground  and  en- 
gaged in  mining  operations  thereon,  the  in- 
junction should  have  been  dissolved  as  of 
course.  It  appeared  that  after  the  injunction 
was  issued  employees  of  plaintiff  did  some 
work  in  the  way  of  enlarging  some  of  the 
excavations  on  the  ground,  but  it  does  not 
appear  that  these  operations  were  continuing 
at  the  time  of  the  hearing  or  that  any  ore 
had  been  or  was  being  removed.  The  evi- 
dence in  this  connection  is,  at  best,  meager. 
It  is  entirely  consistent  with  the  notion  that 
the  work  was  done  for  the  purpose  of  annual 
representation,  and  not  for  the  extraction 
and  removal  of  ore.  But  let  it  be  assumed 
that  the  purpose  of  the  work  was  to  extract 
and  remove  ore,  and  that  plaintiff  in  doing 
it  was  guilty  of  an  abuse  of  the  process  of 
the  court,  as  counsel  contend  (Vanzandt  v. 
Argentine  Mln.  Co.  [a  O.]  48  Fed.  770);  this 
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conduct  was  reprehensible;  but  It  doea  not 
therefore  follow  that  the  court  should  have 
dissolved  the  Injunction.  If  it  bad  done  so, 
plalntlft  would  have  had  no  cause  to  com- 
plain, for  he  could  not  insist  that  the  court 
was  in  error  In  refusing  to  exercise  its  dis- 
cretionary power  In  his  favor  under  these 
circumstances.  It  does  not  appear,  however, 
that  this  feature  of  the  evidence  was  called 
to  the  attention  of  the  court,  or  that  defend- 
ants aslced  that  the  injimction  be  made  re- 
ciprocal, or  that  it  be  modified  In  any  respect 
If  its  attention  had  been  called  to  it,  doubts 
less  the  court  wonld  have  modified  the  In- 
junction so  as  to  prevent  any  woric  being 
done  on  the  gronnd  other  than  aimnal  repre- 
sentation work  until  a  trial  of  the  question 
of  title  and  a  final  decree  determining  it 
If  the  defendants  desired  to  preserve  the  sta- 
tus quo  pending  the  litigation,  they  should 
have  applied  to  the  court  for  a  modification 
of  the  injunction  so  that  it  wonld  accomplish 
this  purpose. 

[7]  Counsel  say  also  that,  as  the  lnjunctl<m 
stands,  it  prevents  defendants  from  doing 
their  annual  representation  work.  Here 
again  the  proper  course  for  defendants  to 
have  pursued  was  to  apply  to  the  court  for 
a  modification  of  the  Injunction  so  as  to  per- 
mit this.  If,  at  any  time  pending  the  liti- 
gation, it  becomes  necessary  to  perform  such 
work,  upon  proper  application  to  the  court 
permission  will  donbtless  be  granted.  That 
the  injunction  is  broader  in  its  terms  than  it 
should  have  been  Is  no  reason  why  this  court 
should  reverse  the  lower  court  In  issuing  it 
especially  so  as  It  Is  not  apparent  that  ob- 
jection was  made  to  the  injunction  on  this 
ground  at  the  time  the  motion  to  dissolve  It 
was  submitted. 
'  The  order  is  aiurmed. 

AfBnneda 

REYNOLDS,  COOPBE»  HOLLOWAI,  and 
OALEN,  JJ.,  concur. 


(S9  Mont  «i) 

REAGAN  V.  BOYD. 


(No.  4318.) 


(Supreme  Court  of  Montana.    April  11,  1021.) 

i.  Public  lanits  €=>I06(I)— Land  departmenf* 
decision  upon  a  question  of  fact,  but  not  Its 
eonstruction  of  law,  conclusive. 

The  Land  Department  of  the  United  States 
government  la  a  special  tribunal  created  by  law 
for  the  purpose  of  determining  conSicting  clauns 
arising  over  public  land,  and  its  dedsion  upon 
a  qnestion  of  fact  in  the  absence  of  fraud,  but 
not  its  construction  of  the  law,  is  conclusive 
npon  the  courts. 

2.  Public  lands  ^971,  76->Grant  to  railroad 

did  not  Include  land  coded  to  government  sub> 

Ject  to  light  to  make  an  Indian  reservation. 

The  grant  by  the  United  States  government 

to  the  Northern  Pacific  Railway  Company  of 


the  alternate  sections  along  the  railroad  lino 
by  Act  July  2,  1864,  did  not  indodo  land  in  «ho 
Bitter  Root  valley,  sooth  of  the  Lo-Lo  fork, 
ceded  to  the  United  States  by  Indian  tril>es  by 
the  HeU  Gate  treaty  of  July  16.  18S5  (12  U. 
S.  Stat.  975),  providing  in  article  11  .that  such 
land  should  be  set  apart  as  a  separate  Indian 
reservation  if,  in  the  judgment  of  the  President 
it  should  prove  better  adapted  to  the  wants  of 
the  Indians  than  the  general  reservation  pro- 
vided for  in  the  treaty,  though  sabseqaent  to 
the  grant  the  President  determined  that  such 
land  should  not  be  devoted  to  Indian  purposes 
but  should  be  subject  to  entcy  and  salo,  the 
grant  being  one  in  pnesentL 

3.  Public  lands  «=>85— Tract  of  land  held  not 
subject  to  statute  fixing  price  for  alternato 
resorved  lands  along  line  of  railroads. 

Rev.  St  U.  S.  1878,  f  2357  (U.  S.  CJomp. 
St  f  4767),  making  ^2.50  per  acre  the  price 
to  bo  paid  for  alternate  reserved  lands  along 
the  line  of  railroads  within  the  limits  granted 
by  any  act  of  Congress,  held  not  applicatde  to 
land  in  the  Bitter  Boot  valley  south  of  the  Lo- 
Lo  fork  of  the  Bitter  Root  river,  ceded  to 
the  United  States  by  the  Hell  Gate  treaty  of 
July  16,  1855  (12  U.  S.  SUt075),  subject  to 
the  right  of  the  president  to  set  the  land  apart 
as  a  separate  Indian  reservation,  but  opened 
to  settlement  to  qualified  entrymen  at  the  price 
of  91-25  per  acre  by  Act  June  5,  1872,  following 
president's  determination  that  land  was  not 
adapted  for  Indian  purposes,  notwithstanding 
grant  to  railroad  of  alternate  sections  of  land 
along  line  of  track  by  Act  July  2,  1864,  since 
such  grant  was  in  prssenti  and  did  not  include 
land  wliidi  the  president  had  a  right  to  declare 
a  reservation  notwithstanding  subsequent  open- 
ing of  land  to  entry,  and  since  section  2357  is 
a  general  law,  while  act  of  1872  is  a  special  stat- 
ute dealing  only  with  the  sale  price  of  partien- 
lar  lands. 

4.  Statutes  «=>225</2— Special  statute  prevails 
over  repugnant  provisions  In  general  statntOb 

Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms, 
and  another  dealing  with  a  part  of  the  same 
subject  in  a  more  minute  and  definite  way,  the 
two  should  be  read  together,  and  lutrmonized, 
if  possible,  but  to  the  extent  of  any  necessary 
repugnancy  between  them,  the  special  will  pre- 
vail over  the  general  statute,  and  where  the 
special  statute  is  later,  it  will  be  regarded  as  an 
exception  to  or  qualification  of  the  prior  gen- 
eral one. 

5.  Public  lands  «=3llO  — Entryman  who  bas 
complied  with  statnts  entitled  to  patent 

An  entryman  who  complied  with  the  Act 
of  Congress  of  Jnne  6,  1872,  providing  for  the 
disposition  of  certain  land  to  qualified  entry- 
men,  became  vested  with  the  equitable  title,  and 
should  have  received  a  patent 

6.  Publlo  lands  «=»  1 28— Patentee  and  saeoes- 
sors  with  notice  that  another  was  eaUtled  to 
patent  aro  trnstoes  for  beuAt  of  snoh  other 
person. 

Where  a  person  has  wrongfully  received  the 
patent  to  lands  which  in  equity  and  good  con- 
science should  have  been  granted  to  another. 
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the  patentee,  and  those  holding  ander  him  with 
knowledge  of  the  facts,  will  be  converted  into 
tniBteea  of  the  legal  title  for  the  use  and  ben- 
efit of  the  equitable  owner,  and  will  be  reqnired 
by  eqnity  to  make  an  appr<9tiate  tranafer  ta 
equitable  owner. 

Appeal  from  District  Cotirt,  BaTslll  Coun- 
ty; R.  Lee  McGuUacli,  Jud^. 

Action  by  Thontas  B.  Beagan  against  J.  E. 
Boyd.  Judgment  for  defendant,  and  plain- 
tur  appeals.    Affirmed. 

Wagner  &  Taylor,  of  Hamilton,  for  appel- 
lant 

O'Hara  A  Mjsdeen,  of  Hamilton,  for  re- 
spondent 

HOLIvOWAT,  3,  This  appeal  Is  from  a 
judgment  entered  In  favor  of  the  defendant 
In  an  action  to  quiet  title  to  164.26  acres  of 
land  in  Ravalli  county. 

The  plaintiff  Is  the  successor  in  Interest  of 
one  Trnvers  A  Million,  and  defendant  Is  the 
successor  in  Interest  of  Elmer  ti.  Darling. 
In  May,  1908,  Darling,  a  qualified  entryman, 
settled  upon  and  Improved  the  lands  In  con- 
troversy, and  thereafter,  on  December  2  of 
the  same  year,  made  entry  in  the  land  office 
at  Missoula,  produced  the  required  evidence, 
paid  for  the  lands  at  the  rate  of  11.25  per 
acre,  and  received  a  receiver's  certlllcate. 
On  October  4,  1912,  the  Oommlssloner  of  the 
General  Land  Office  canceled  the  entry,  sole- 
ly on  the  ground  that  Darling  refused  to  pay 
an  additional  amount  equal  to  $1.26  per  acre. 
Later  Million  was  permitted  to  enter  the 
lands,  and  upon  payment  of  $2.S0  per  acre 
received  a  patent  At  the  time  plaintiff  pur- 
chased from  Million,  be  had  knowledge  of 
the  claim  asserted  by  Darling  and  his  suc- 
cessor. The  trial  court  held  that  Million  I)e- 
came  vested  with  the  legal  title  to  the  lands 
In  trust  for  the  use  and  benefit  of  def^idant 
and  that  the  trust  attached  to  the  lands  In 
the  hands  of  plaintiff. 

By  the  HeU  Gate  treaty  of  July  16,  1856 
<12  U.  S.  Stat  97S),  practically  aU  of  what 
Is  now  Montana  west  of  the  main  range  of 
the  Bocky  Mountains— being  thai  Indian 
country — was  ceded  to  the  United  States  by 
tbe  confederated  tribes  of  Flathead,  Koote- 
nay,  and  Upper  Pend  d'Orellle  Indians. 
There  was  excepted  from  the  grant  however, 
tbe  territory  included  In,  and  by  the  treaty 
constituted,  the  Jocko  reservation  which  was 
set  apart  for  the  use  and  benefit  of  the  In- 
dians. Article  11  of  the  treaty  contains  tbe 
following: 

"It  is,  moreover,  provided  that  tbe  Bitter 
Root  valley,  above  the  Lo-Lo  fork,  shall  be 
carefully  surveyed  and  examined,  and  if  it  shall 
prove,  in  the  Judgment  of  the  President  to  be 
better  adapted  to  the  wants  of  the  Flathead 
tribe  than  the  general  reservation  provided 
for  in  this  treaty,  then  sncb  portions  of  it  as 
may  be  necessary  shall  be  set  apart  as  a  sep- 
arate reservation  for  the  said  tribe.    No  por- 
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tion  of  the  Bitter  Boot  valley,  above  the  Lo-Lo 
fork,  shall  be  opened  to  settlement  until  sadi 
examination  is  had  and  the  dedsion  of  the  Pres- 
ident made  known." 

In  his  proclamation  of  November  14,  1S71, 
President  Grant  aimounoed  his  conclusion 
that  the  territory  mentioned  in  article  11  was 
not  better  adapted  to  the  wants  of  the  Flat- 
bead  Indians  than  was  the  general  reserva- 
tion, and  direction  was  given  for  the  removal 
of  the  Indians  from  the  valley  to  the  reser- 
vation, and  for  the  opening  of  the  valley 
lands  to  settlement  as  soon  as  the  removal 
was  completed.  By  tbe  Act  of  Oimgress  of 
June  6,  1872  (17  Stat  22®,  the  tf  ect  of  the 
President's  proclamation  was  modified  and 
provision  was  made  again  for  the  removal  of 
the  Indians  to  the  Jocko  reservation,  for  a 
survey  of  .the  lands  of  the  Bitter  Boot  valley 
south  of  the  mouth  of  the  Lo-Lo  fork  of  the 
Bitter  Root  river,  and  for  the  disposition  of 
16  townships  of  those  lands  to  qualified  en- 
trymen  "in  quantities  not  exceeding  160  acres 
to  each  settler  at  the  price  of  one  dollar  and 
twenty-five  cents  per  acre  payment  to  be 
made  in  cash,"  etc.  Tbe  other  terms  of  the 
act  are  not  material  here.  Subsequent  leg- 
islation has  amended  the  statute  in  certain 
particulars,  but  the  provision  fixing  the  sale 
price  at  $1.2S  per  acre  has  not  been  changed. 

The  Act  of  Congress  approved  April  24, 
1820  (3  Stat  666),  and  later  acts  which  fix- 
ed the  sale  price  of  public  lands  were  compil- 
ed In  section  2357,  U.  a  Rev.  Statutes  of 
1878  and  1878  (U.  S.  Comp^  St  |  4757).  That 
section  declares  that  the  sale  price  generally 
shall  be  $1.25  per  acre,  but  It  also  contains 
this  proviso: 

"That  the  price  to  be  paid  for  alternate,  re- 
served lands,  along  the  line  of  railroads  within 
the  limits  granted  by  any  act  of  Congress,  shall 
be  two  dollars  and  fifty  cents  per  acre." 

Tbe  Act  of  July  2,  1864  (13  Stat  366), 
granted  to  the  Northern  Pacific  Railroad  Oom- 
pany  (now  Northern  Pacific  Railway  Com- 
pany) every  alternate  section  of  public  land 
not  mineral  in  character  designated  by  odd 
numbers,  to  the  amount  of  20  alternate  sec- 
tions per  mile  on  each  side  of  the  railroad 
line  as  adopted  by  the  company  through  tbe 
territory  (now  state)  of  Montana,  in  so  far 
as  the  United  States  had  full  Utie,  not  re- 
served, sold,  granted,  or  otherwise  appropri- 
ated, and  free  from  pre-emption  or  other 
claims  or  rights  at  tbe  time  tbe  line  of  road 
was  definitely  fixed  and  the  map  thereof  fil- 
ed with  the  Commissioner  of  the  General 
Land  Office. 

Tbe  lands  in  controversy  are  In  the  Bitter 
Root  valley  above  (south  of)  the  Lo-Lo  fork 
of  tbe  Bitter  Root  river,  are  included  In  the 
15  townships  mentioned  in  the  Act  of  June 
5,  1872  (Hinchman  v.  McClaIn,  12  Land  Dec. 
49),  and  are  within  less  than  40  miles  of  the 
line  of  the  Northern  Pacific  railway. 
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With  these  facts  and  matters  before  him, 
the  Commissioner  of  the  General  Land  Office 
held  that  the  lands  embraced  In  Darling's  en- 
try could  not  be  sold  for  less  than  $2.50  per 
acre.  In  other  words,  he  held  that  the  sale 
price  of  these  lands  is  controlled  by  the  pro- 
viso to  section  2357,  and  not  by  the  Act  of 
June  5,  1872. 

[1]  The  Land  Department  is  a  special  tri- 
bunal created  by  law  for  the  purpose  of  de- 
termining conflicting  claims  arising  over  pub- 
lic land,  and  Its  decision  upon  a  question  of 
tact,  in  the  absence  of  fraud,  is  conclusive 
upon  the  courts  (Thomas  v.  Horst,  &1  Mont 
260.  169  Pac  731 ;  Qulnby  v.  Conlan,  104  U. 
S.  420,  26  L>.  Ed.  800),  but  its  constructicm  of 
the  law  is  not  binding  when  called  in  ques- 
tion In  a  proper  Judicial  proceeding  (Shep- 
ley  V.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424; 
Small  T.  Rakestraw,  28  Mont.  41^,  72  Pac. 
746,  104  Am.  St  B«p.  601;  Love  T.  Flahlve, 
83  Mont  348,  83  Pac.  882). 

[2, 3]  The  grant  to  the  Northern  Pacific 
was  one  in  pnesentl,  though  a  survey  of  the 
lands  and  the  definite  location  of  the  line 
of  the  road  were  necessary  to  give  precision 
to  it  and  attach  it  to  any  particular  tract 
Leavenworth,  L.  &  G.  R.  Co.  v.  United  States, 
02  U.  S.  733,  23  L.  Ed.  634.  At  the  time  the 
grant  was  made,  the  lands  In  controversy 
were  held,  with  others,  by  the  general  gov- 
ernment in  trust,  reserved  for  the  use  'and 
benefit  of  the  Flathead  Indians,  If,  in  the 
Judgment  of  the  President  thereafter  render- 
ed, they  were  found  to  be  better  adapted  to 
the  wants  of  those  Indians  than  were  the 
lands  on  the  Jo<^o  reservation.  For  this  rea- 
son none  of  the  lands  in  the  Bitter  Root  val- 
ley south  of  the  Lo-Lo  fork  passed  to  the 
railroad  company  by  the  grant  (Northern 
Pac  Ry.  Co.  v.  Hinchman  (C.  O.)  63  Fed. 
623 ;  Northern  Pac.  R.  Co.  v.  Maclay,  61  Fed. 
654,  9  C.  C.  A.  609;  Bardon  v.  Northern  Pac. 
By.  Co.,  145  U.  S.  535,  12  Sup.  Ct  856,  36 
L.  Ed.  806),  and  this  conclusion  Is  not  affect- 
ed by  the  fact  that  the  President  thereafter 
determined  that  they  should  not  be  devoted 
to  Indian  purposes,  but  should  be  subject  to 
entry  and  sale  (Leavenworth,  L.  &  G.  Co.  v. 
United  States,  above).  And  since  the  lands 
did  not  pass  by  the  grant  and  were  not  af- 
fected by  It,  there  were  not  any  alternate 
sections  or  alternate  lands  In  that  territory 
to  which  the  proviso  to  section  2357  could 
apply. 

But  counsel  for  appellant  relies  with  con- 
fidence upon  the  decision  of  the  Land  Depart- 
ment in  HoUenstelner's  Case,  38  Land  Dec. 
319,  wherein  it  was  held  that  these  lands 
were  subject  to  sale  at  a  price  not  less  than 
f 2.50  per  acre.  The  effect  of  the  decision  In 
that  case  is  that  although  these  lands  did 
not  pass  to  the  railroad  company  by  reason 
of  the  fact  that  they  were  comprised  in  re- 
served Indian  country,  they  are  within  the 
granted  limits;  "that  the  fact  of  the  near- 


ness of  the  railroad  to  the  even  sections  is 
what  enhances  their  value";  that  the  provi- 
so to  section  2357  applies  to  all  reserved 
lands  within  the  territorial  limits  of  a  rail- 
road grant;  that  the  Act  of  June  5,  1872, 
had  sole  reference  to  the  sale  of  these  lands 
for  the  benefit  of  the  Indians;  that  the  ef- 
fect of  the  railroad  grant  upon  these  lands 
could  not  have  been  within  the  contempla- 
tion of  the  Congress,  and  that  it  was  not  the 
purpose  in  enacting  the  statute  to  reiieal  the 
proviso  to  section  2357.  The  announced  con- 
clusion that  the  proviso  applies  to  all  re- 
served lands  Is  contradictory  of  its  express 
terms. 

Neither  by  direct  declaration  nor  by  any 
talr  Implication  did  Congress  intimate  an  in- 
tention to  fix  the  sale  price  of  all  reserved 
lands — odd  numbered  sections  as  well  as  even 
numbered  ones;  on  the  c(»itrary,  the  proviso 
has  to  do  only  with  alternate  reserved  lands, 
and  the  history  of  the  several  railroad  land 
grants  made  prior  to  1873,  and  particularly 
those  grants  in  aid  of  the  construction  of 
Western  roads,  the  line  of  each  of  which 
passed  through  extensive  military  and  Indi- 
an reservations,  would  Indicate  that  the  term 
"alternate"  was  used  advisedly,  and  that  the 
legislative  purpose  was  to  restrict  the  price 
fixing  provision  to  the  alternate  sections  re- 
served within  given  territory  which  was 
made  subject  to  the  operation  of  the  respec- 
tive grants.  In  other  words,  the  double  min- 
imum value  ($2.50  per  acre)  was  Intended  to 
apply  only  to  those  sections  reserved  by  the 
government  alternate  to  tbe  sections  granted 
In  aid  of  railroad  construction.  Our  atten- 
tion Is  directed  to  United  States  v.  Heaiey, 
160  U.  S.  136,  16  Sup.  Ct.  247,  40  L.  Ed.  360. 
and  United  States  v.  Ingram,  172  U.  S.  327, 
19  Sup.  Ct  177,  43  L.  Ed.  466.  referred  to  In 
the  department  decision  above;  but  we  are 
unable  to  find  anything  in  the  opinion  in 
either  case  which  militates  against  the  views 
we  have  expressed  or  anything  to  lend  sup- 
port to  the  department's  conclusion. 
.  1 4]  But  Independently  of  these  considera- 
tions, the  determining  factor  in  the  proper 
construction  of  the  proviso  and  the  act  of 
1872,  is  the  character  of  the  acts  them.selves. 
Section  2357  Is  a  general  law  of  uniform  appli- 
cation to  the  sale  of  public  lands  throughout 
the  United  States,  while  the  Act  of  June  5. 
1872,  is  a  special  statute  dealing  only  with 
the  sale  price  of  a  particular  body  of  lands — 
15  townships  in  the  Bitter  Root  valley  lying 
above  the  mouth  of  Lo-Lo  fork.  It  is  the 
rule  of  statutory  construction  In  force  in 
this  state,  and  g^ierally  elsewhere,  that: 

"Where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms  and 
another  dealing  with  a  part  of  the  same  subject 
in  a  more  minute  and  definite  way,  the  two 
should  be  read  together  and  harmonized,  if  pos- 
sible, with  a  view  to  giving  effect  to  a  consistent 
legi^tive  policy;  but  to  tbe  extent  of  any  nee- 
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essar?  repugnancy  between  tbem,  the  Bpecial 
will  prevail  over  the  general  statute."  Stadler 
T.  City  of  Helena,  46  Mont.  128,  127  Pac.  454. 
"Where  the  special  statute  is  later,  it  will  be 
regarded  as  an  exception  to  or  qualification  of 
the  prior  general  one."  Garland  t.  Commia- 
sioners,  5  Mont  579,  6  Pac.  24;  36  Cyc.  1151; 
Cincinnati  T.  Holmes,  56  Ohio  St  104,  46  N.  E. 
514. 

In  principle,  If  not  in  express  terms,  these 
rales  have  been  applied  by  the  federal  courts 
to  many  cases.  State  v.  Stoll,  17  Wall.  425, 
21  L.  Ed.  660;  United  States  y.  Chase,  135 
U.  a  260,  10  Sup.  Ot.  756,  34  L.  Ed.  117; 
City  of  Walla  Walla  v.  Walla  W.  W.  Co.,  172 
C.  S.  1, 10  Sup.  Ct.  77,  43  L.  Ed.  341;  Kepner 
T.  T7nlted  States,  195  U.  S.  100,  24  Sup.  Ct 
797,  49  L.  Ed.  114,  1  Ann.  Cas.  655;  Jackson 
V.  Chicago,  K.  I.  &  P.  Ry.  Co.,  178  Fed.  432, 
102  C.  O.  A.  159;  Sweet  r.  tTnlted  States, 
228  Fed.  421,  143  C.  O.  A.  8;  Jackson  ▼.  Cra- 
vens, 238  Fed.  117,  161  a  O.  A.  193 ;  United 
States  V.  Lapp,  244  Fed.  377,  157  O.  G.  A.  3. 

In  its  present  form,  section  2357  became 
effective  as  of  December  1,  1873,  but  the  Act 
of  June  27,  1866  (14  Stat  74),  which  author- 
ized tlie  compilation  which  became  the  Re- 
vised Statutes  of  1873,  indicates  clearly  that 
it  was  not  the  intention  to  enact  new  stat- 
utes, but  to  bring  together,  classify,  and  ar- 
range existing  laws.  The  proviso,  in  sub- 
stance, and  practically  in  form,  is  found  in 
earlier  enactments,  so  that  It  may  be  said  in 
all  fairness  that  the  Act  of  June  5,  1872,  rep- 
resents a  later  expression  of  the  legislative 
will  than  the  proviso  itself. 

There  is  not  any  irreconcilable  conflict  be- 
tween the  two  statutes,  and  consequently 
there  was  not  a  repeal  of  the  earlier  act  by 
the  later  one.  The  act  of  1872  removed  these 
15  townships  from  the  effect  of  the  generEil 
statute — the  proviso — which  would  have  ap- 
plied If  the  lands  had  been  within  the  opera- 
tion of  the  Northern  Paclflo  grant  Neither 
is  there  anything  in  the  act  of  1872  to  in- 
dicate that  the  price-fixing  provision  had  sole 
reference  to  the  sale  of  these  15  townships 
for  the  benefit  of  the  Indians.  They  were 
to  receive  but  $50,000  from  the  proceeds  of 
the  sales,  and  that  only  in  installments  not 
exceeding  $5,000  per  year.  Furtherm'ore,  the 
title  of  the  act  would  indicate  a  more  gener- 
al purpose,    It  Is: 

"An  Act  to  provide  for  the  removal  of  the 
Flathead  and  other  Indians  from  the  Bitter 
Boot  Valley  in  the  Territory  of  Montana." 

It  is,  to  say  the  least,  something  of  a  se- 
rious reflection  upon  the  intelligence  of  the 
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members  of  Congress  who  participated  in  tba 
legislation,  to  urge  that  the  act  of  1872  was 
passed  without  any  consideration  given  to  the 
effect  which  the  Northern  Pacific  grant 
might  have  upon  these  lands.  The  granting 
act  had  been  passed  eight  years  previously, 
and  the  line  of  general  route  of  the  road  had 
been  fixed  on  February  21, 1872,  four  months 
before,  and  during  the  very  sraslon  of  Con- 
gress which  passed  the  Rct  on  June  6  of  that 
year. 

Whatever  may  have  been  the  inducement 
to  Congress  to  fix  the  sale  price  of  these 
lands  at  $1.25  per  acre,  the  fact  remains  that 
It  did  so,  and  that  there  is  not  any  ambiguity 
or  uncertainty  in  the  language  employed. 
We  must  assume,  therefore,  that  the  terms  of 
the  act  were  intended  to  convey  the  meaning 
which  they  fairly  import  If  it  was  the  in- 
tention of  Congress  that  the  price — $1.25  per 
acre — should  apply  only  to  such  of  the  lands 
included  to  the  15  townships  as  might  faU 
without  the  place  limits  of  the  Northern  Pa- 
cific grant  or  todemnity  strip,  some  appropri- 
ate reference  to  the  matter  would  have  been 
made.  Impelled  by  these  considerations,  ws 
hold  that  the  sale  price  of  the  lands  to  con- 
troversy was  fixed  by  the  Act  of  June  6, 1872, 
and  that  the  land  department  erred  in  its 
construction  of  the  law. 

[S,  8]  When  Darltog  fully  complied  with 
the  terms  of  the  statute  applicable  to  the  dis- 
position of  these  lands,  he  became  vested 
with  the  equitable  title,  and  should  have  re- 
ceived t>etent  Horsky  v.  Moran,  21  Mont. 
345,  53  Pac.  1064 ;  Benson  M.  &  S.  Co.  v.  Alta 
M.  &  S.  Co.,  145  U.  S.  428,  12  Sup.  Ot  877, 
36  L..  Dd.  762.  It  Is  the  rule  adhered  to  uni- 
fomarty  that  whenever  one  person  has  wrong- 
fully received  patent  to  lands,  which  in  equi- 
ty and  good  convclenoe  should  have  been 
granted  to  another,  the  patentee,  and  those 
holding  under  him  with  knowledge  of  the 
facts,  will  be  converted  into  trustees  of  the 
legal  title  for  the  use  and  benefit  of  the  equi- 
table owner,  and  that  a  court  of  equity  will, 
to  a  proper  case,  decree  that  appropriate 
transfer  be  made.  Murray  v.  M.  !<,  &  M.  Co., 
25  Mont  14,  63  Pac  719;  Love  r.  Blablve, 
above. 

We  are  of  the  opinion  that  the  trial  court 
reached  the  correct  conclusion,  and  accord- 
togly  the  Judgment  is  affirmed. 

Affirmed. 

BRANTLY,  a  3.,  and  REYNOIJ>S,  COOP- 
ER, and  OALBN,  JX,  concur. 
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WILKINSON  V.  U  COMBE.    (No.  4796.) 

(Boprame  Ooort  of  HontouL    AprU  20,) 
1021.) 

1.  Statutoo  «=»225— Enaotnentt  roferrlnn  to 
contests  la  pari  materia  muat  bo  oonstruod 
togetber. 

In  m  far  as  the  Primary  Ellection  Law  and 
the  Corrupt  Practiees  Act  refer  to  election  con- 
testa,  they  are  in  pari  materia,  and  must  be 
constmed  together  and  effect  given  to  both,  if 
possible. 

2.  Statute*    «=3 184— Courts    aot    JastHled    In 
adopting    oonstruotlopi    defeating    objeot. 
Of  two   admissible   constructions   of   a  stat- 

ate,  the_  conrts  are  never  justified  in  adopting 
the  one  which  defeats  the  manifest  object  of  the 
enactment. 

3.  Efeetlona  ^9120— Sootlon  of  Primary  Elec- 
tion Law  aupplled  by  Corrapt  Praotlcos  Aot 
beoomes   Ineffeotual. 

The  Primary  EUeetion  Law  and  the  Corrupt 
Practices  Act  being  construable  together,  and 
the  latter  supplying  everything  by  way  of 
gronnds  of  election  contest  to  which  reference 
is  made  by  section  30  of  the  former,  such  see- 
tion  becomes  ineffectnal  for  any  purpose. 

4.  Elections  Q=>270— Code  provisions  aa  to 
oontests  repealed  by  Corrupt  Practices  Act. 

Bev.  Codes,  {{  7234-7249,  providing  for 
contest  of  the  election  of  any  county,  township, 
or  municipal  officer,  are  repealed  by  the  Cor- 
mpt  Practices  Act,  abaolntely  irreconcilable 
with  them,  though  not  containing  a  repealing 
danae. 

5.  Eiootlons  «=:>278— Contest  must  be  begun 
within  40  days  after  "return  day  of  aloo- 
tion";  I.  o.,  the  day  on  whiob  returns  aro 
delivered  for  canvassing. 

Under  Corrupt  Practices  Act,  i  40,  dedar- 
ing  that  contest  of  an  election  must  be  com- 
menced within  40  days  after  the  return  day  of 
the  election,  the  phrase  "return  day  of  the 
election"  refers  to  the  day  on  which  the  returns 
of  the  election  are  delivered  to  the  board  for 
purposea  of  canvassing,  and  contest  must 
be  begun  within  40  days  thereafter. 

e.'EleetlottS  «=s>30ft— Bond  as  well  as  petition 
necessary  to  Institute  oontost. 
Under  Corrupt  Practices  Act,  {  48,  bond 
aa  well  as  petition  in  an  election  contest  must 
be  filed  within  the  period  of  40  days  designated 
by  section  40  in  order  to  constitute  commence- 
ment of  the  suit. 

Appeal  from  District  Court,  Mineral  Coun- 
ty; Theodore  Lentz,  Judge. 

Contest  of  election  as  sheritf  by  R.  S.  Wilk- 
inson against  William  La  Combe.  From 
Judgment  dismissing  the  proceeding,  con- 
testant appeals.  Motion  to  dismiss  appeal 
denied,  and  judgment  affirmed. 

Harry  H.  Parsons  and  A.  A.  Brown,  both 
of  Missoula,  for  appellant 
W.  L.  Hyde,  of  Superior,  for  respondent. 


HOLLOWAT,  J.  At  the  general  Section 
held  on  Kovember  2,  1020,  B.  S.  Wilkinson 
and  William  La  Oombe  were  rival  candidates 
tor  the  ofDoe  of  sheriff  of  Mineral  county. 
La  Combe  was  declared  elected,  and  Wilk- 
inson Instituted  this  contest  upon  the  ground 
that  illegal  votes  had  been  cast  and  counted 
for  the  contestee  In  numbers  sufficient  to 
change  the  result. 

The  county  commissioners  as  a  board  of 
county  canvassers  met  on  November  5  and 
canvassed  the  retuma  on  the  election  of  sher- 
iff, but  did  not  complete  the  canvaas  of  the 
returns  on  all  the  offices  or  questions  voted 
upon,  or  dedare  the  result  until  November 
12.  The  contest  petition  was  filed  on  No- 
vember 20,  the  order  fixing  the  amount  of 
contestant's  bond  was  made  on  November  26, 
and  the  bond  Itself  was  filed  on  December 
22.  By  direction  of  the  contestant,  tl>e  ci- 
tation was  not  Ismied  or  served  until  Decem- 
ber 27.  On  motion  of  contestee  the  court 
dismissed  the  proceeding,  and  contestant  ap- 
pealed. 

In  order  to  nacb  a  consideration  of  the 
questions  Involved  immediately  l^  this  ap- 
peal It  is  necessary  to  determine  first  by 
what  rules  of  law  election  contests  in  this 
state  are  governed.  Sections  82  to  92,  indu- 
slve,  of  the  Bevlsed  Codes  relate  to  the  con- 
test of  the  election  of  a  member  of  the  leg- 
islative assembly,  sections  93  and  04  to  the 
contest  of  the  election  of  any  state  officer  or 
district  judge,  and  sections  7234  to  7240,  in- 
clusive, to  the  contest  of  the  election  of  any 
county,  township,  or  municipal  officer.  These 
statutes  were  enacted  many  years  ago,  at  a 
time  when  nominations  were  made  by  party 
conventions,  and  contests  of  nominations  in 
the  courts  were  practically  unknown.  Un- 
der that  r^me  they  constituted  a  complete 
and  harmonious  system  of  laws  applicable  to 
the  subject  under  discussion. 

At  the  general  election  held  in  November, 

1912,  the  electors,  pursuant  to  the  author- 
ity reserved  to  them  by  the  initiative  provi- 
sion of  our  state  Constitution,  adopted  two 
measures — the  Primary  Election  Law  (Laws 

1913,  p.  570) ,  and  the  Corrupt  Practices  Act 
(Laws  1913,  p.  503).  The  Primary  Law  has 
to  do  with  the  nomination  of  candidates  for 
public  office  and,  as  an  incident  thereto,  the 
settlement  of  contested  nominations.  The 
Corrupt  Practices  Act  was  Intended  prima- 
rily to  eliminate  corrupt  practices  in  the 
political  compalgn  which  precedes  every  pri- 
mary or  general  election,  but  It  provides  also 
for  a  contest  of  any  nomination  or  election. 

[1]  In  80  far  as  these  two  enactments  re- 
fer to  contests,  they  are  in  pari  materia,  and, 
since  they  were  enacted  at  the  same  time,  it 
is  necessary  that  they  be  construed  together 
and  effect  be  given  to  both,  if  it  is  possible  to 
do  so.     State  ex  rel:  Hay  v.  Hindson,  40 
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Uont  863,  100  Pac.  862.  The  provislona  ot 
the  Primary  Law  req;>ectiiig  contests  are 
complete,  with  the  exception  that  they  do 
not  in  express  terms  ennmerate  the  grounds 
of  contest.  The  provisions  of  the  Corrupt 
Practices  Act  relating  to  the  contest  of  a 
nomination  are  likewise  complete  in  them- 
aelves,  with  the  exception  that  they  do  not 
indicate  the  time  limit  within  which  such  a 
contest  must  be  instituted,  but  the  desig- 
nated defect  in  each  is  supplied  fully  by  an 
appropriate  provision  in  the  other,  so  that  a 
complete,  workable  system  is  provided  by 
the  Joint  operation  of  the  two  measures,  and 
they  may  thus  be  construed  together  and 
fbelr  several  provisions  harmonized  if  sec- 
tion 30  of  the  Primary  Law  is  omitted.  By 
reference  that  section  makes  applicable  the 
provisions  of  sections  7234-7249,  Revised 
Codes,  so  far  as  they  are  appropriate  and 
not  in  conflict  with  the  provisions  of  the 
Primary  Law.  A  comparison  of  the  two 
measures  discloses  that  the  references  could 
have  been  made  only  for  the  purpose  of  pre- 
serving a  definition  of  the  grounds  of  contest ; 
but  the  same  grounds  of  contest  found  in  sec- 
tion 7234  are  also  found  in  section  45  of  the 
Cormpt  Practices  Act.  At  the  time  the 
Primary  Law  was  submitted.  It  could  not  be 
known  whether  the  Corrupt  Practices  Act 
would  be  approved,  and  we  must  conclude 
that  the  reference  was  made  out  of  abun- 
dance of  caution  to  insure  the  preservation 
ot  the  spedflc  grounds  of  contest  in  the  event 
■  the  Cormpt  Practices  Act  should  fail  of  ap- 
proval. 

[2,  >1  If  by  the  reference  In  section  30  It 
was  the  intention  to  preserve  in  full  force 
and  elTect  all  of  the  provisions  of  sections 
7234-7249,  we  are  confronted  with  a  veri- 
table maze  of  conflicting  and  contradictory 
provisions  from  which  no  definite  or  com- 
prehensible rules  can  possibly  be  evolved. 
Of  two  admissible  constructions,  the  courts 
arc  never  Justified  In  adopting  the  one  which 
defeats  the  manifest  object  of  the  statute  in- 
volved, and  since  the  Primary  Law  and  the 
Corrupt  Practices  Act  must  be  construed  to- 
gether, and  since  the  latter  supplies  every- 
thing to  which  reference  Is  made  by  section 
30,  that  section  becomes  ineffectual  for  any 
parpoee. 

In  considering  the  Corrupt  Practices  Act 
so  far  as  it  declares  the  rules  applicable  to 
election  contests  as  distinguishable  from 
contests  of  nomination,  we  are  confronted 
with  the  Inquiry:  Does  it  supersede  the  sev- 
eral provisions  of  the  Revised  Codes  above? 

In  State  ex  reL  Wynne  v.  Qulnn,  40  Mont. 
472,  107  Pac.  606,  this  court  stated  the  gen- 
eral mle  of  statutory  construction  as  fol- 
lows: 

"Where  two  acts  of  the  Legislature  deal 
with  the  same  subject,  effect  must  be  given  to 
both,  if  possible.     But  if  their  provisions  are 


so   repugnant  as  to  be  irreconcilable,   or  if  the  election  laws  of  these  Western  states  for 


the  later  act  is  inconsistent  la  its  provisione 
with  the  first,  and  plainly  shows  upon  its  face 
that  it  was  the  intention  of  the  Legislature  in 
enacting  It  that  it  should  be  the  only  law  on 
the  subject,  the  prior  statute  is  to  be  treated 
as  repealed  by  it." 

[4]  A  comparison  of  the  provisions  of  the 
Corrupt  Practices  Act  with  the  provisions  of 
the  earlier  statutes  mentioned  discloses  that 
they  cover  the  same  subject-matter,  the  later 
one  as  extensively  hs  the  former,  that  they 
are  absolutely  irreconcilable  when  consid- 
ered in  their  entirety,  and  that  it  was  mani- 
festly the  intention  that  the  later  act  should 
prescribe  the  only  rules  upon  the  subject. 
We  conclude,  therefore,  that  section  30  of 
the  Primary  Law  is  without  force  or  effect ; 
that  the  several  sections  ot  the  Revised 
Codes  above  are  repealed,  and  this  is  so  even 
though  the  Corrupt  Practices  Act  does  not 
contain  a  repealing  clause.  36  Cyc  1073; 
State  ex  reL  Metcalf  v.  Wileman,  49  Mont 
436,  143  Paa  666.  By  this,  however,  we  do 
not  mean  to^tlmate  that  the  later  act  de- 
prives a  court  of  general  Jurisdiction  of  its 
authority  to  inquire  Into  the  title  by  which 
public  oflSce  is  held,  by  proceedings  In  the 
nature  of  quo  warranto.  State  ex  rel.  Brooks 
T.  Fransham,  19  Moat.  273,  48  Pac.  1. 

[5]  Section  40  of  the  act  above  declares 
that  the  contest  proceedings  for  the  causes 
mentioned  in  this  petition  must  "be  com- 
menced within  forty  days  after  the  return 
day  of  the  election,"  etc.  Counsel  for  con- 
testant insist  that  the  phrase  "return  day  of 
the  election"  refers  to  the  day  upon  which 
the  canvass  is  completed  and  the  results  de- 
clared; but  that  construction  of  the  language 
does  not  appear  to  be  admissible.  Section 
40  first  deals  with  election  contests  generally 
and  employs  the  phrase  with  reference  there- 
to.   It  then  proceeds: 

"A  contest  of  the  nomination  or  office  of 
Governor  or  Reptcnentative  or  Senator  in 
Congress  must  be  commenced  within  twenty 
days  after  the  declaration  of  the  result  of  the 
election." 

It  will  thus  be  seen  that  the  lawmakers 
employed  one  form  of  expression  to  charac- 
terize one  act  and  a  different  form  of  expres- 
sion to  give  character  to  another  act.  When 
they  desired  to  refer  to  the  day  upon  which 
the  results  of  the  election  are  declared,  they 
experienced  no  difllculty  in  selecting  appro- 
priate words  to  express  their  meaning,  and 
the  fact  that  they  did  so  express  themselves 
in  the  one  Instance  .would  indicate  that  in 
using  the  phrase  "return  day  of  the  election" 
in  the  other  a  different  day  was  intended. 

At  first  blush  the  phrase  would  seem  to  be 
inappropriate  in  the  connection  in  which  it 
is  used,  and  its  use  unfortunate,  since  it  Is 
nowhere  defined  in  the  act ;  but  investigation 
discloses  that  it  has  been  in  general  use  In 
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60  long  a  time  that,  In  fairness,  it  may  be 
said  to  have  acquired  a  well-anderstood 
meaning  many  years  before  it  was  incorpo- 
rated in  the  laws  of  Montana. 

By  an  act  approved  March  23,  1850  (Laws 
of  California  1850,  c.  38,  §  56),  the  Legisla- 
ture of  California  provided  that  an  election 
contest  must  be  commenced  "within  twenty 
days  after  the  return  day  of  such  election," 
etc.,  and  in  Day  v.  Jones,  31  Gal.  261,  de- 
cided in  1866,  the  phrase  "return  day  of  such 
election"  was  construed  to  mean  the  day 
upon  which  the  county  clerk  delivers  the  re- 
turns to  the  canvassing  board  for  the  pur- 
pose of  being  canvassed.  The  phrase  has 
been  brought  forward  in  the  laws  of  Cali- 
fomia  as  section  1115,  Code  of  Civil  Proce- 
dure, and  was  again  given  the  same  mean- 
ing In  Carlson  v.  Burt,  111  Cal.  129,  43  Pac. 
688.  The  same  phrase  has  appeared  in  the 
election  laws  of  Utah  for  many  years  and 
has  received  the  same  construction  there. 
Carbis  v.  Dale,  23  Utah,  463,  65  Pac.  204. 

Viewed  in  the  light  of  this  history  and  the 
connection  in  which  it  is  employed,  we  are 
led  to  believe  that  the  meaning  attached  to 
the  phrase  by  the  courts  above  is  the  mean- 
ing which  it  was  intended  it  should  be  given 
in  this  state,  and  it  follows  that  the  time  for 
Instituting  this  contest  is  to  be  computed 
from  November  6,  and  that  December  15  was 
the  last  day  upon  which  It  could  be  com- 
menced. 

[8]  The  next  Inquiry  is:  When  Is  an  elec- 
tion contest  commenced?  Counsel  for  appel- 
lant Insist  that  it  is  commenced  when  the 
contest  petition  is  filed,  and,  since  the  peti- 
tion in  this  instance  was  filed  on  November 
20,  the  contest  was  commenced  within  the 
time  allowed  by  law. 

Section  48  of  the  Act  above  provides: 

"Any  petition  contesting  the  right  of  any 
person  to  a  nomination  or  election  shall  set 
forth  the  name  of  every  person  whose  election 
is  contested,  and  the  grounds  of  the  contest. 
•  •  •  Before  any  proceeding  thereon  the 
petitioner  shall  give  bond  to  the  state  in  such 
sum  as  the  court  may  order,  not  exceeding  two 
thousand  dollars,  •  •  •  conditioned  to  pay 
all  costs,  disbnrsetnents  and  attorney's  fees 
that  may  be  awarded  against  him  if  he  shall 
not  prevail.  •  •  •  On  the  filing  of  any 
such  petition  the  clerk  shall  immediately  noti- 
fy the  judge  of  the  court  and  issne  a  citation 
to  the  person  whose  nomination  or  office  is 
contested,  citing  them  [him]  to  appear  and 
answer  not  less  than  three  nor  more  than  sev- 
en days  after  the  date  of  filing  the  petition, 
and  the  court  shall  hear  said  cause,  and  every 
such  contest  shall  take  precedence  over  all 
other  business  on  the  court  docket  and  shall 
be  tried  and  disposed  of  with  all  convenient 
dispatch.  The  court  shall  always  be  deemed 
in  session  for  the  trial  of  such  cases." 

The  provision  above  which  defines  the 
duty  of  the  clerk  of  the  court  is  mandatory. 
He  must  immediately,  upon  the  contest  pe- 


tition being  filed,  notify  the  Judge  and  issue 
a  citation  to  the  contestee;  but  by  the  same 
section  be  is  forbidden  to  do  anything  until 
the  contestant  has  filed  the  required  bond. 
Likewise  the  court  is  required  to  hear  the 
contest,  giving  to  it  precedence  over  all  other 
business  on  the  court  docket,  and  try  and 
dispose  of  it  with  all  convenient  dispatch; 
but  the  prohibition  above  is  binding  upon 
the  court  to  the  same  extent  as  upon  the 
clerk,  and  no  proceedings  can  be  taken  upon 
the  petition  until  the  bond-  is  filed.  So  like- 
wise the  time  within  which  the  contestee 
may  appear  must  not  be  less  than  3  days  nor 
more  than  7  days  after  the  petition  is  filed, 
and  yet  he  cannot  be  brought  into  court  until 
the  bond  Is  filed.  To  reconcile  these  provi- 
sions requires  that  the  section  be  construed 
to  mean  that  the  filing  of  the  bond  must  be 
substantially  contemporaneous  with  the  fil- 
ing of  the  petition,  and  this  but  carries  out 
the  intention  of  the  statute  heretofore  in 
force  in  this  state  many  years  prior  to  the 
date  upon  which  the  act  above  was  approved 
(section  6947,  Rev.  Codes). 

Paraphrased,  section  48  would  then  read: 
"Upon  filing  the  petition  and  bond  the  clerk 
shall  immediately  issue  a  citation,"  etc.  That 
this  la  the  meaning  of  the  statute  seems  ob- 
vious. Until  the  bond  is  filed,  no  action  may 
be  taken  upon  the  petition,  or.  In  other 
words,  the  filing  of  the  bond  Is  made  a  condi- 
tion precedent  to  any  further  action,  and, 
since  it  is  the  purpose  of  the  act  to  furnish 
a  summary  remedy  and  to  secure  a  speedj 
trial  to  the  end  that  the  title  to  public  oflSce 
may  be  determined  at  the  earliest  possible 
date,  we  think  It  is  implied  clearly  that  the 
bond  as  well  as  the  petition  must  be  filed 
within  the  designated  period  of  40  days  in 
order  to  constitute  the  commencement  of  the 
contest  Wilson  v.  Duncan,  114  Ala.  659,  21 
South.  1017;  Watkins  v.  Foikner,  50  Ind. 
App.  35,  97  N.  B.  1020. 

These  proceedings  suggest  the  consequences 
which  any  other  construction  of  the  language 
of  section  48  would  countenance.  By  direc- 
tion of  the  contestant  the  citation  was  not 
issued  or  served  until  37  days  after  the  con- 
test petition  was  filed,  and  7  days  before  the 
beginning  of  the  new  term  of  office  involved. 
If  the  contest  was  commenced  by  filing  the 
petition,  as  the  contestant  contends,  he  n)ight 
have  delayed  the  issuance  of  the  citation 
practically  indefinitely,  or  at  least  until  the 
contestee  voluntarily  appeared  and  moved 
dismissal  for  want  of  prosecution.  If  he 
may  postpone  givng  bond  for  62  days  after 
the  return  day,  the  same  or  other  consid- 
erations might  justify  a  delay  for  3  months, 
or  6  months,  or  a  year,  but  in  the  meantime 
the  contestee  would  be  required  to  discharge 
the  duties  of  the  office  without  receiving  any 
compensation;  for  section  875,  Bevlsed 
Codes,  provides  that  poiding  the  final  deter- 
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mlnatlon  of  the  contest  no  warrant  can  be 
drawn  for  any  part  of  the  salary.  The  en- 
tire spirit  and  purpose  of  the  law  forbid  that 
any  such  consequences  should  flow  from  the 
abuse  of  the  process  provided  for  the  speedy 
conclusion  of  election  contests  and  require  the 
construction  which  we  have  given  to  the 
language  of  section  48  above. 

The  trial  court  properly  dismissed  the  pro- 
ceedings for  the  failure  of  the  contestant  to 
file  the  bond  within  40  days  after  the  return 
day  of  the  election. 

The  motion  to  dismiss  the  appeal  herein  is 
denied,  and  the  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  REYNOLDS,  COOP- 
EB,  and  GALEN,  JJ.,  concur. 


(69  Mont.  367) 

STRICKLIN  V.  CHICAGO,  M.  &  ST.  P.  RY. 

CO.  et  ai.     (No.  4307.) 

(Supreme  Ck>urt  of  Montana.    March  29,  1921.) 

I.  Negligence  «=983— "Last  dear  chance"  doc- 
trine stated. 

To  make  out  a  case  within  the  doctrine  of 
last  dear  chance,  it  must  appear  that  plaintiff 
or  the  person  injured  was  in  an  exposed  con- 
dition brought  about  by  his  negligence,  and  that 
defendant  actually  discovered  the  perilous  situ- 
ation in  time  to  avert  injury,  and  failed  to  use 
ordinary  care  to  avert  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
Clear  Chance.] 

2.  Pleading  ^=3(7— Code  requires  that  cause  of 
action  be  set  forth  In  ordinary  and  concise 
language. 

Under  Rev.  Codes,  {  6532,  the  facts  con- 
stituting plaintiff's  cause  of  action  must  be 
set  forth  in  ordinary  and  concise  language,  a 
rule  requiring  the  facts  to  be  stated  by  direct 
averment,  so  that  the  party  who  is  to  answer 
may  understand  the  specific  acts  of  remissness 
with  which  he  is  charged,  and  that  material 
issues  may  be  framed  for  trial. 

3.  Pleading  <s=920— Different  averments  In  com- 
plaint referring  to  same  ultimate  fact  not  ob- 
jectionable as  In  alternative,  but  alternative 
statements,  one  of  which  Is  Insufndent  to 
state  cause  of  action,  renders  complaint  de- 
murrable. 

If  different  averments  In  the  complaint  refer 
to  the  same  ultimate  fact,  and  each  of  them  is 
pertinent  to  the  single  cause  of  action,  the 
pleading  is  not  open  to  the  objection  that  the 
cause  of  action  is  stated  in  the  alternative, 
though  the  averments  are  in  the  disjunctive; 
but  where  the  complaint  alleges  in  the  alterna- 
tive two  statements  of  fact,  one  sufficient  to 
constitute  a  cause  of  action,  the  other  insuffi- 
cient, they  neutralize  each  other,  and  subject 
the  complaint  to  general  demurrer. 


4.  Negligence  «=s>2,  110— Duty  and  breach  mnst 
appear;   "actionable  negligence." 

"Actionable  negligence"  arises  only  from  a 
breach  of  legal  duty,  and  to  state  a  cause  of 
action  for  negligence  the  complaint  mnst  dis- 
close inter  alia  the  duty  and  the  breach. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Actiona- 
ble Negligence.] 

5.  Railroads  <8=>3S9(I),  369(3)— Duty  to  tres- 
passer defined. 

The  only  duty  devolving  upon  a  railroad 
company  toward  a  naked  trespasser  on  its 
bridge  was  to  refrain  from  wantonly  or  will- 
fully injuring  him,  and  it  did  not  owe  him  any 
duty  to  keep  a  lookout,  give  warning  signals,  or 
to  discover  bis  peril. 

6.  Negligence  «=»IOI— Under  federal  act,  con- 
tributory negligence  diminishes  recovery. 

Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  il  8657-8665),  the  contribu- 
tory negligence  of  the  injured  employee  does 
not  defeat  the  right  to  recover,  but  may  dimin- 
ish the  amount  of  damages. 

Appeal  from  District  CJourt,  Teton  County: 
3.  B.  Leslie,  Judge. 

Action  by  Warren  StricMin,  as  adminis- 
trator of  the  estate  of  Thomas  Carter  Strick- 
lln,  deceased,  against  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  (Company  and  anoth- 
er. From  Judgment  of  nonsuit,  plaintiff  ap- 
peals.    Affirmed. 

D.  J.  Ryan  and  W.  P.  Costello,  both  of 
Great  Palls,  for  appellant. 

Cooper,  Stephenson  &  Hoover,  of  Great 
Falls,  for  respondents. 

HOLLOWAT,  J.  This  is  an  action  for 
damages  for  death  by  .wrongful  act.  It  is 
alleged  in  the  complaint,  in  effect,  that  on 
March  6,  1917,  Thomas  (barter  Stricklln  was 
upon  a  bridge  or  trestle  which  formed  a 
part  of  the  track  of  the  defendant  railway 
company's  road;  that  an  unobstructed  view 
of  his  x>osltion  could  be  had  for  more  than 
half  a  mile ;  that  he  was  not  observant  of 
the  approach  of  defendant  railway  com- 
pany's locomotive,  and  that  defendants  did 
see,  or  by  the  exericse  of  ordinary  care  could 
see,  that  he  was  in  a  position  of  peril  and 
unobservant  of  the  approach  of  the  locomo- 
tive; that  he  was  seen,  or  by  the  exercise  of 
ordinary  care  could  have  been  seen,  by  de- 
fendants, but  nevertheless  defendants  negli- 
gently failed  to  give  warning  of  the  approach 
of  the  locomotive  and  negligently  permitted 
it  to  strike  the  said  Thomas  Carter  Stri<^- 
lin,  inflicting  injuries  fronf  which  he  died. 

At  the  trial  counsel  for  defendants  object- 
ed to  the  introduction  of  any  evidence  upon 
the  ground  that  the  complaint  does  not  state 
a  cause  of  action.  The  objection  was  sus- 
tained, but  in  Its  order  the  trial  court  point- 
ed out  the  defect,  namely,  that  the  allega- 
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tlons  charging  negligence  are  Is  the  alterna- 
tive and  do  not  disclose  actual  dlscorery. 
The  opportunity  .was  extended  to  counsel  for 
platutUT  to  amend  the  complaint  in  the  par- 
ticular  mentioned,  but  It  .was  declined,  and 
the  court  thereupon  granted  a  nonsuit  and 
rendered  judgment  dismissing  the  complaint. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

[1-3]  Counsel  for  appellant,  in  his  brief, 
concedes  that  the  deceased,  at  the  time  of 
his  Injury,  was  a  trespasser  upon  the  track 
of  the  railway  company,  and  that  recovery 
can  be  bad,  If  at  all,  only  under  the  doctrine 
of  the  last  clear  chance.  It  is  eetabllshed  by 
the  repeated  decisions  of  this  court  that  in 
order  to  make  out  a  case  within  that  doc- 
trine, the  following  facts  must  appear  from 
the  pleadings  and  proof: 

"(1)  The  exposed  condition  brought  about 
by  the  negligence  of  plaintiff  or  the  person  in- 
jured; (2)  the  actual  discovery  by  the  defend- 
ant of  the  perilous  situation  of  the  person  or 
property,  in  time  to  avert  injury;  and  (8)  the 
failure  of  defendant  thereafter  to  use  ordinary 
care  to  avert  the  injury.  All  of  these  ele- 
ments must  concur,  else  the  rule  iias  no  ap- 
plication." Dahmer  v.  Northern  Pac.  Ry.  Co., 
48  Mont.  152,  136  Pac.  1059;  Anderson  v.  Mis- 
soula Street  Ry.  Co.,  54  Mont.  83,  167  Pat 
841;  Mclntyre  ▼.  Northern  Pac.  Ry.  Co.,  66 
Mont.  43,  180  Pac  971. 

In  order  to  invoke  the  doctrine  of  the  last 
dear  chance,  plaintiff  must  allege  that  the 
perilous  position  of  the  injured  party  was 
actually  discovered  by  the  defendant  In  time 
to  avoid  the  accident,  and  the  negligence 
which  will  authorise  recovery  consists  in  the 
failure  to  exercise. due  care  to  avert  the  in- 
jury after  such  actual  discovery.  In  attempt- 
ing to  fix  responsibility  in  this  Instance,  It 
is  alleged  that  the  perilous  position  of  the  in- 
jured party  was  observed  by  the  engineer  in 
charge  of  the  locomotive  or,  in  the  exercise 
of  due  care  on  his  part,  should  have  been 
observed.  It  is  the  rule  of  pleading  announc- 
ed by  our  Code  that  the  facts  constituting 
plaintiff's  cause  of  action  must  be  set  forth 
"In  ordinary  and  concise  language."  Rev. 
Codes,  §  6532.  The  rule  requires  the  facts 
to  be  stated  by  direct  averment  so  that  the 
party  who  is  to  answer  may  understand  the 
specific  acts  of  remissness  .with  which  be  Is 
charged  and  that  material  Issues  may  be 
framed  for  trial.  Highland  Ave.  &  B.  R.  Co. 
T.  Dusenberry,  94  Ala.  413,  10  South.  274. 
If  different  averments  in  the  complaint  re- 
fer to  the  same  ultimate  fact  and  each  of 
them  is  pertinent  to  the  single  cause  of  ac- 
tion, the  pleading  Is  not  open  to  the  objec- 
tion that  the  canse  of  action  Is  stated  in  the 
alternative,  though  the  averments  are  in  the 
disjunctive.  Hasberg  v.  Moses,  81  App.  Dlv. 
199,  80  N.  Y.  Supp.  867.  But  where  the 
complaint  alleges  In  the  alternative  two 
statements  of  fact,  one  of  which  is  sufladent 


to  constitute  a  cause  of  action  and  the  oth- 
er not,  th^  neutralize  each  other  and  sub- 
ject the  pleading  to  a  general  demurrer.  21 
R.  C.  L.  461;  note  to  Grblch  v.  Pittsboig 
Iron  Ore  Co.,  Ann.  Cas.  1914A,  1238. 

The  refusal  of  counsel  for  plaintiff  to 
amend  the  complaint  and  make  it  charge  pos- 
itively that  the  perilous  position  of  the  in- 
jured party  was  actually  discovered  in  time 
to  avoid  the  accident  can  be  explained  only 
upon  the  theory  that  he  was  uncertain  wheth- 
er the  evidence  would  support  such  an  al- 
legation, and,  if  it  did  not,  he  chose  to  avail 
himself  of  the  supposed  duty  of  defendants 
to  make  discovery  and  their  breach  of  that 
duty.  But  plaintiff  has  no  such  right  of  elec- 
tion, for  defendants  could  not  be  charged 
with  negligence  in  falling  to  make  discovery 
under  the  facts  of  this  case. 

[4, 6]  Actionable  negligence  arises  only 
from  a  breach  of  legal  duty  (Jonosky.  v. 
Northern  Pac  Ry.  Co.,  57  Mont  63,  187  Pac. 
1014),  and  to  state  a  canse  of  action  for  neg- 
ligence the  complaint  must  disclose.  Inter 
alia,  the  duty  and  the  breach.  Since  Strlck- 
lin,  the  injured  party,  was  a  naked  trespasser 
at  the  time  of  his  injury,  the  only  duty  de- 
volving upon  the  defendants  was  to  refrahi 
from  wantonly  or  .willfully  injuring  him 
(DriscoU  T.  Clark,  32  Mont  172,  80  Pac.  1, 
373),  or,  translated  into  terms  more  directly 
applicable  to  the  present  case,  to  exercise 
reasonable  care  to  avoid  Injuring  him  after 
his  perilous  situation  was  actually  dscovered 
and  it  was  apparent  that  he  was  insensible 
to  the  impending  danger.  They  did  not  owe 
him  any  duty  to  keep  a  lookout  or  give 
warning  signals  or  to  discover  his  peril,  and 
therefore  the  allegation  that  they  should 
have  discovered  the  danger  to  which  his  neg- 
ligence bad  exposed  him  does  not  charge  a 
breach  of  duty  or  legal  negligence,  and  the 
case  comes  directly  within  the  mle  above 
that  the  alternative  allegations  neutralize 
each  other  and  subject  the  complaint  to  a 
general  demurrer  or  to  a  motion  to  exclude 
evidence.  Anderson  v.  Minneapolis,  etc..  By. 
Co.,  103  Minn.  224,  114  N.  W.  1123,  14  U 
R.  A.  (N.  S.)  886. 

[6]  Counsel  for  appellant  insists  that  the 
sufficiency  of  this  complaint  is  established 
and  further  discussion  of  the  subject  fore- 
closed by  the  decision  in  Dolchinoff  v.  Chi- 
cago, M.  ft  St  P.  Ry.  Co.,  61  Mont  582,  154 
Pac.  924;  but  counsel  fails  to  recognize  the 
manifest  distinction  between  the  facts  of  the 
two  cases.  In  the  Dolchinoff  Case,  Koleff, 
the  injured  party,  was  in  the  employ  of  the 
railway  company  and  was  actively  engaged 
in  the  discharge  of  his  duties  in  a  place 
where  be  bad  a  right  to  be  at  the  time  he 
was  Injured.  The  action  was  brought  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  fS  8657-8665),  and  those  facta  were 
all  disclosed  by  the  complaint.   It  was  alleg- 
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ed  that  Iila  perilous  Dosltlon  was  discovered 
by  the  defendant's  engineer,  or  in  the  exer- 
cise of  due  care  should  have  been  dscovered 
by  him.  The  allegations  of  either  altema- 
tive  stated  facts  sufficient  to  constitute  a 
cause  of  action  under  the  federal  act,  and 
therefore  the  complaint  was  proof  against  a 
general  demurrer.  Eilther  alternative  allega- 
tion might  have  been  stricken  out  and  the 
complaint  would  have  been  sufficient.  The 
company  owed  to  KoleS  the  duty  to  keep  a 
lookout  for  his  presence  in  a  place  of  danger 
(Keary  v.  Northern  Pac.  By.  Co.,  87  Mont 
461,  97  Paa  944,  19  L.  B.  A.  [M.  S.]  446) 
and  to  give  warning  signals  of  the  approa<^ 
of  the  train  (Nelson  v.  Northern  Pac.  By. 
Co^  60  Mont  616,  148  Pac.  388),  and  a  breach 
of  that  duty  constituted  negligence.  Under 
the  federal  act  the  contributory  negligence 
of  the  Injured  employee  does  not  defeat  the 
right  to  recover  (Seaboard  Air  Line  t.  Hor- 
ton.  233  n.  S.  482,  34  Sup.  Ct  636,  68  L.  Ed. 
1062,  L.  R.  A.  1916C,  1,  Ann.  Cas.  1916B,  475; 
Hall  V.  Northern  Pac.  By.  Oa,  66  Mont  637, 
186  Pac.  340),  but  may  diminish  the  amount 
of  damages,  and  it  .was  only  for  the  purpose 
4rf  avoiding  this  latter  contingency,  In  the 
event  that  It  dionld  appear  that  Koleff  was 
guilty  of  contributory  negligence  in  failing  to 
obeerre  die  approaching  train,  that  the  doc- 
trine of  the  last  clear  chance  was  injected 
Into  the  Doichinoff  Oaae,  and,  as  we  observed 
In  the  opinion,  the  alternative  allegations  did 
nothing  more  than  raider  the  complaint  in- 
definite— ^a  defect  that  could  be  reached  only 
by  a  special  demurrer  or  a  motion  to  strike. 

The  complaint  in  the  Instant  case  does  not 
disclose  that  the  defendants  owed  to  Thomas 
Carter  Stricklln  any  primary  duty,  and  since 
It  fails  to  allege  that  his  perilous  position 
was  actually  discovered  in  time  to  avoid 
striking  him,  it  falls  to  state  a  cause  of  ac- 
tion, and  the  trial  court  did  not  or  in  lt» 
mllng. 

The  judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  BBTNOLDS, 
OOOPBB,  and  OALEN,  JJ.,  concur. 


(S9  Mont  GiO) 
STATE  V.  BELLAND  at  al.    (No.  4820.) 

(Supreme  Court  of  Montana.    May  2,  1021.) 

f.  Criminal  law  «=>942(l)— New  trial  not  nsn- 
ally  granted  for  newly  discovered  Impeach- 
ing avlilenee. 

New  trial  will  not  be  granted  as  a  rule  on 
account  of  newly  discovered  evidence  tending 
to  impeach  a  witness. 


2.  Criminal  law  «=>g42( I)— Denial  ot  new 
trial  for  newly  disoovered  testimony  Impeaoh- 
Ing  tingle  eyewitness  for  state  erroneous. 

In  a  prosecution  for  manslaughter,  the  con- 
viction resting  on  testimony  of  a  single  eye- 
witness, denial  to  defendant  of  her  motion  for 
new  trial  on  account  of  newly  discovered  evi- 
dence tending  to  impeach  such  witness  MA 
erroneous. 

3.  Criminal  law  4=»706— ProsaeDtor  guilty  of 
gross  miseondnot  In  suppressing  pertloi  of 
deposition  of  state's  witness. 

The  prosecutor  for  the  state  in  a  man- 
slaughter ease  was  guilty  of  gross  misconduct  in 
omitting  from  the  deposition  of  the  single  wit- 
ness for  the  state  at  the  inquest,  who  claimed 
to  be  an  eyewitness,  testimony  disclosing  that 
the  witness  in  fact  was  not  in  a  position  to 
see  or  know  what  happened  when  the  fa^ 
shot  was  fired. 

4.  Criminal  law  «a»706— Efforts  of  eonnty  at- 
torney to  suggest  to  lury*  that  defendants 
were  sustaining  illlolt  relations  unjDstlftaiiie. 

In  a  prosecution  of  a  man  and  a  woman  for 
jnanslaaghter,  repeated  efforts  of  the  county 
attorney  to  get  before  the  jury  something  that 
might  indicate  that  defendants  were  sustaining 
illicit  relations,  and  his  action  in  calling  as  a 
vritness  for  the  state  the  wife  of  the  male  de- 
fendant Aeld  unjustifiable. 

5.  Criminal  law  «=>8i4(l)— Instraetlons  ab- 
stracting rule*  oorrootly  can  be  orltlolzed  only 
as  not  applloable  to  faots. 

Instructions  correctly  abstracting  rules  of 
law  are  subject  to  criticism  only  in  that  they 
are  not  made  applicable  to  the  facts  of  the  par- 
ticular case. 

6.  Criminal  law  «=b8I4(3)— Instruotion  with- 
out foundation  In  evidence  should  not  have 
been  given. 

In  a  prosecution  for  manslaughter,  an  in- 
struction without  foundation  in  the  eridence 
should  not  have  been  given. 

7.  Witnesses  4=9317(4)— Courts  oannot  oxoept 
testimony  of  oorroboratsd  false  witness  from 
mlo  of  statutSb 

Under  Rev.  Codes,  |  8028,  providing  that  a 
witness  false  in  one  part  of  hia  testimony  is 
to  be  distrusted  in  others,  the  courts  cannot 
write  in  an  exception  in  favor  of  the  testimony 
of  such  a  witness  corroborated  by  other  cred- 
ible evidence. 

Galen,  J.,  dissenting  in  part 

Appeal  from  District  Court  HIU  Couotr; 
diaries  A.  Bose,  Judge. 

Pearl  Belland  and  another  w«:e  convicted 
ot  manslaughter,  and  from  the  judgment  and 
an  order  denying  her  motion  for  new  trial, 
the  named  defendant  appeals.  Judgment  and 
order  reversed,  and  canae  remanded  for  new 
trial. 

Victor  R.  Griggs  and  J.  E.  Bramble,  both 
of  Havre,  for  appellant 

W.  D.  Bankin,  Atty.  Gen.,  and  L.  A.  Foot 
Asst.  Atty.  Gen.,  for  the  State; 
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HOLLOWAY,  J.  Harry  Robinson  and  Mrs. 
Pearl  Belland  were  charged  Jointly  wltb  the 
murder  of  Matt  Clmer  and  were  convicted 
of  manslaughter.  Thereafter  Robinson  was 
granted  a  new  trial,  but  defendant  Belland's 
motion  was  denied,  and  she  appealed  from 
the  Judgment  and  order. 

Appellant  relies  for  a  reversal  upon  the 
refusal  of  the  court  to  grant  a  new  trial  up- 
on the  following  grounds:  (1)  Newly  discov- 
ered evidence ;  and  (2)  the  giving  of  certain 
instructions  requested  by  the  state.  She  also 
predicates  error  upon  the  alleged  misconduct 
of  the  prosecuting  officers. 

1.  To  illustrate  the  first  assignment,  a  brief 
review  of  the  facts  as  disclosed  upon  the 
trial  is  necessary.  The  homicide  occurred 
August  14,  1920,  on  the  public  road  in  front 
of  the  Ulmer  home  some  30  miles  north  of 
Havre,  in  Hill  county.  Aoout  10:30  o'clo<* 
on  the  night  of  August  12,  the  deceased  was 
observed  lying  In  wait  with  a  gun  near  his 
home,  and,  in  reply  to  an  Inquiry  as  to  his 
purpose,  stated  that  he  was  in  wait  for  the 
defendants  and  would  "get  them"  if  they 
came  that  way.  This  information  was  con- 
veyed to  the  defendants  on  the  following 
day,  and  they  then  armed  themselves  with 
an  automatic  pistol.  On  the  afternoon  of  the 
13tb,  the  defendants  passed  the  Ulmer  place, 
and  Robinson  upbraided  Ulmer  for  bis  con- 
duct the  evening  before,  with  the  result  that 
a  war  of  words  ensued  during  which  invita- 
tions to  fight  were  exchanged  but  without 
acceptance,  and  defendants  went  on  their 
way.  On  the  morning  of  the  14th  the  de- 
fendants in  a  farm  wagon  started  for  their 
respective  homesteads  upon  a  road  which  led 
by  the  Ulmer  home.  When  they  approached 
the  Ulmer  house  they  were  hailed  by  Ulmer, 
who,  applying  a  vile  epithet  to  Robinson,  in- 
vited him  to  get  out  of  the  wagon  and  fight 
Robinson  accepted  the  invitation,  and  the  two 
men  came  together;  Robinson  striking  and 
Ulmer  clinching.  They  fell  to  the  ground 
with  Ulmer  on  top,  and  Immediately  Gus 
HInze,  the  former  husband  of  Mrs.  Belland, 
came  from  the  Ulmer  house  with  an  empty 
quart  beer  bottle  and  struck  Robinson  over 
the  head  with  it  until  the  bottle  broke,  and 
then  with  the  Jagged  edge  of  the  bottle  neck 
struck  Robinson  in  the  eye.  Mrs.  Belland 
called  to  Hinze  that  he  could  not  kill  Rob- 
inson and  fired  two  shots  at  Hinze,  neither 
of  which  took  efCect  Hinze  ran  into  the 
house  and  secured  a  gun.  Robinson  and 
Ulmer  were  still  fighting  on  the  ground,  Ul- 
mer on  top,  but  neither  inflicting  any  injury 
upon  the  other. 

To  this  point  in  the  narrative  there  Is  not 
any  substantial  conflict.  Hinze  testified  that 
he  did  not  hear  a  tliird  shot  or  know  what 
transpired  while  he  was  in  the  house,  but 
that  when  he  returned  Ulmer  had  been  shot ; 
that  he  pointed  the  gun  towards  Mrs.  Belland 
and  pulled  the  trigger,  but  the  gun  proved 
to  be  unloaded;    that  he  returned  to  the 


house,  secured  ammunition,  and  when  he  ap- 
peared again  the  defendants  were  in  the  act 
of  leaving;  and  that  they  drove  away  rapid- 
ly. Solomon  Jaber,  who  assumed  to  be  an 
eyewitness  to  the  tragedy,  testified  for  the 
state  that  after  Mrs.  Belland  fired  the  two 
shots  at  Hinze,  she  alighted  from  the  wagon 
and,  approaching  within  two  or  three  feet  of 
the  two  men  on  the  ground,  pointed  the  pistol 
at  Ulmer  and  fired  two  more  shots,  one  of 
which  took  effect  and  caused  Ulmer's  death. 
Ulmer  was  shot  through  the  body  diagonally 
from  the  right  shoulder  blade,  the  bullet  pur- 
suing a  slightly  downward  course. 

This,  in  brief,  Is  the  case  made  by  the 
state,  and  it  will  be  observed  at  once  that 
without  the  testimony  of  Jaber,  the  person 
who  fired  the  fatal  shot  would  not  be  identi- 
fied and  neither  would  there  be  present  any- 
thing to  indicate  the  circumstances  under 
which  the  shot  was  fired;  in  other  virords, 
without  the  testimony  of  Jaber  there  would 
not  be  evidence  suflScient  to  take  the  case  to 
the  Jury. 

The  only  other  persons  present  were  the 
two  defendants.  Mrs.  Belland  testified  that 
when  Hinze  commenced  beating  Robinson  on 
the  head  with  the  bottle,  she  called  to  him 
that  he  could  not  kill  the  man  and,  alighting 
from  the  wagon,  shot  at  him  twice  but  miss- 
ed ;  that  Hinze  ran  into  the  house,  secured  a 
gun,  and  shot  at  her  once  without  eftect  but 
still  kept  the  gun  pointed  at  her ;  that  Ulmer 
then  arose  from  off  of  Robinson  and  came 
to  where  she  was  standing  and  tried  to  take 
the  pistol  from  her  or  turn  it  upon  her  ;  that 
in  the  struggle  over  the  possession  of  the 
gun,  one  of  her  hands  was  injured ;  that  she 
called  to  Robinson  for  help;  that  Robinson 
came  to  her  assistance,  bis  head  and  face 
covered  with  blood ;  that  he  seized  Ulmer  by 
the  shoulders  and  turned  him  partly  around; 
and  that  then,  with  knowledge  t>t  the  fact 
that  Hinze  still  had  her  covered  with  his 
gun,  and  realizing  Robinson's  weakened  con- 
dition and  her  peril,  and  mindful  of  the 
threat  made  by  Ulmer  the  evening  previously 
and  Hlnze's  repeated  threats  to  kill  her  and 
Robinson,  she  fired  at  Ulmer  and  he  dropped 
to  the  ground ;  that  she  flred  but  three  shots 
altogether  and  did  not  know  that  Ulmer  had 
been  killed  until  told  later  by  his  brother. 
Robinson  testified  substantially  to  the  same 
facts,  and  in  some  details  Mrs.  Belland  was 
corroborated  by  other  witnesses.  These  de- 
fendants were  present  and  knew  what  trans- 
pired. If  their  story  is  true,  the  case  pre- 
sented is  one  of  Justiflable  homicide. 

Without  Jaber's  testimony  the  state  could 
not  make  out  a  case.  His  story  is  indispen- 
sable to  the  conviction  of  either  defendant 
and  it  was  therefore  of  the  utmost  conse- 
quence ttiat  he  should  have  occupied  a  posi- 
tion from  which  be  could  see  and  know  all 
that  transpired  after  the  two  shots  were  fired 
at  Hinze.  Upon  the  trial  Jaber  testified  that 
during  the  entire  controversy,  and  until  after 
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the  fatal  shot  was  flred,  be  was  standing  In 
the  road  near  tbfe  east  end  of  Robinson's 
wagon,  and  about  25  feet  from  where  Robin- 
son and  TJlmer  were  fighting  on  the  ground; 
that  bis  Tislon  was  unobstructed;  that  be 
saw  everything  that  occurred;  that  he  was 
not  ond;^  excited  and  did  not  fear  for  his 
own  safety. 

In  support  of  the  motion  for  a  new  trial, 
th»e  Is  presented  the  affidavit  of  George  B. 
Herron,  deputy  sheriff  of  Hill  county,  to  the 
effect  that  he  was  present  at  the  Ulmer  home 
on  August  16  when  the  coroner's  inquest 
was  held;  that  Jaber  was  the  only  witness 
examined  at  that  time;  that  during  the 
course  of  his  examination,  the  coroner,  the 
deputy  county  attorney  who  was  conducting 
the  examination,  the  affiant,  the  witness  Ja- 
ber, and  others,  left  the  house  in  which  the 
evidence  was  being  taken  and  went  out  upon 
the  road  to  the  place  where  the  trouble  oc- 
curred ;  that  Jaber  there  re-enacted  his  part 
as  of  the  time  of  the  tragedy;  that  he  des- 
ignated where  he  stood  when  the  shooting 
commenced,  as  a  point  In  the  road  a  few  feet 
south  and  east  of  the  Robinson  wagon,  and 
stated  that  when  the  shooting  began  he  ran 
for  cover  b^lnd  the  wagon,  placing  a  water 
barrel  in  the  wagon  between  himself  and  the 
shooting,  and  then  Jumped  over  the  fence 
along  the  south  side  of  the  road  and  was 
some  six  feet  south  of  the  fence  when  the 
shooting  ceased;  and  that  he  was  greatly 
excited  and  feared  for  his  own  safety. 

In  his  affidavit,  the  coroner  recites  the  fact 
that  the  several  parties  left  the  Ulmer  house 
during  the  examination  of  Jaber  and  went 
up6n  the  road;  that  Jaber  told  what  happen- 
ed during  the  shooting  and  Illustrated  where 
he  was  and  what  he  did  at  that  time ;  that 
affiant  does  not  remember  where  Jaber  said 
he  was  when  the  shooting  was  started,  nor 
what  he  did  immediately  thereafter,  except 
that  he  does  remember  that  Jaber  then  and 
there  said  that  he  jumped  over  the  wire  fence 
on  the  south  side  of  the  road  and  that  he 
was  very  much  excited  and  afraid  for  his 
own  safety. 

From  other  affidavits  it  is  made  to  appear 
that  after  Jaber  had  concluded  his  exhibition 
and  statements  on  the  road,  the  parties  re- 
tamed  to  the  Ulmer  house,  where  a  slight 
correction  was  made  In  the  testimony  con- 
cerning certain  distances,  and  the  testimony 
was  then  closed  without  incorporating  the 
statements  which  Jaber  had  made  while  out 
on  the  road.  It  is  made  to  appear,  further, 
that  neither  of  the  defendants  knew  that  an 
inquest  was  to  be  held  on  August  16  and 
neither  was  present  in  person  nor  represent- 
ed by  counsel;  that  defendants  and  their 
counsel  relied  upon  the  coroner's  report  as 
containing  a  full,  true,  and  correct  statement 
of  all  the  testimony  given  by  Jaber  at  the 
inquest,  and  were  not  aware  that  he  had  told 
«  different  story  until  after  the  trial  waa 
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concluded.    There  were  not  any  counter  af- 
fidavits presented. 

[1]  Confessedly,  the  purpose  of  this  newly 
discovered  evidence  is  to  impeach  the  witness 
Jaber,  and  for  the  purpose  of  introducing 
such  evidence  a  new  trial  will  not  be  granted 
as  a  rule,  and  the  reason  is  apparent.  If  ' 
the  moving  party  has  had  a  fair  hearing, 
with  ample  opportunity  to  prepare  his  case 
and  defend  against  the  possibility  of  perjury, 
he  cannot  reasonably  demand  more,  and  the 
smart  of  defeat  and  the  certainty  of  the  con- 
sequences offer  too  great  a  temptation  for 
hhn  to  manufacture  a  plausible  showing  in 
support  of  his  motion;  but  there  are  ex- 
ceptions to  the  rule  of  which  this  court  has 
taken  cognizance. 

In  State  v.  Matkhis,  45  Mont  58,  121  Pac. 
881,  we  annoimced  the  rules  which  govern 
generally  the  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 
Among  those  rules  are  the  following:  The 
new  evidence  must  not  be  cumulative  merely, 
and  it  must  not  be  such  as  will  tend  only  to 
Impeach  the  character  or  credit  of  a  witness. 
Concerning  the  rules,  this  court  said: 

"To  some  of  these  there  may  be,  and  doubt- 
less are,  exceptions.  For  illustration:  The 
cnmnlative  evidence  may  be  so  overwhelmingly 
convincing  as  to  compel  the  conclusion  that  to 
sustain  the  verdict  would  be  a  gross  injustice, 
or  the  impeaching  evidence  may  demonstrate 
perjury  in  the  witnesses  upon  whose  evidence 
the  verdict  Is  founded." 


In  12  Cyc.  736,  the  same  exception  la  stated 
as  follows: 

"Where  it.  is  discovered  after  verdict  that  a 
witness  for  the  prosecution  deliberately  per- 
jured himself  and  the  accused  would  not  have 
been  convicted  except  for  bis  testimony,  he  is 
entitled  to  a  new  trial  for  newly  discovered  evi- 
dence." 


[2]  It  Is  apparent  that  if  these  affidavits 
state  the  facts,  a  material  jwrtlon  of  the 
testimony  given  by  Jaber  at  the  Inquest  was 
suppressed,  and  if  he  told  the  truth  at  the 
inquest,  he  committed  perjury  at  the  trial. 
At  best,  his  testimony  as  it  appears  from 
this  record  Is  unsatisfactory.  He  was  im- 
peached upon  other  matters,  and,  since  he 
was  the  only  witness  for  the  state  who  as- 
siuned  to  know  the  circumstances  immediate- 
ly surrounding  the  killing,  a  conviction  ought 
not  to  rest  npon  his  testimony  alone,  viewed 
In  the  light  of  the  facts  disclosed  by  these 
affidavits.  If  npon  a  new  trial  the  facts  are 
developed  as  indicated  by  the  affidavits,  it  is 
inconceivable  that  a  Jury  would  believe  the 
story  told  by  Jaber  upon  the  first  trial. 

Other  so-called  new  evidence,  material  to 
the  defense,  is  set  forth  in  the  affidavits; 
but  the  excuse  tendered  for  not  having  made 
discovery  of  it  before  trial  Is  insufficient 

£3]  2.  Although  the  deputy  county  attom«y 
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waa  not  reQtilred  to  participate  In  tbe  In- 
quest, he  was  present  and  conducted  the  ex- 
amination of  Jaber  and  must  assume  at  least 
a  part  of  the  responsibility  for  the  suppres- 
sion of  that  portion  of  the  evidence  given 
,  by  the  vritness  while  upon  the  road.  Sections 
9668  and  9669,  Revised  Codes,  require  that 
the  testimony  taken  at  a  coroner's  inquest 
shall  be  reduced .  to  writing  and  filed  with 
the  derk  of  the  court  These  statutes  do  not 
confide  to  tbe  officers  the  right  to  select  such 
testimony  only  as  will  tend  to  establish  the 
commission  of  the  crime  and  omit  evidence 
which  has  a  contrary  eCTect.  If  tbe  entire 
story  told  by  Jaber  had  been  incorporated 
In  his  deposition,  these  defendants  and  their 
counsel  could  not  have  been  misled  to  their 
prejudice,  but  would  have  been  prepared  to 
meet  the  testimony  given  by  the  witness  at 
the  trial.  Assuming  that  the  deputy  sherltC 
has  stated  the  facts  in  his  affidavit,  the  pros- 
ecutor was  guilty  of  gross  misconduct  in 
omitting  from  Jaber's  deposition  the  testi- 
mony which  disclosed  that  the  witness  was 
not  in  a  position  to  see  or  know  What  trans- 
pired at  the  time  the  fatal  shot  was  fired. 

[4]  Likewise  the  repeated  efforts  of  the 
county  attorney  to  get  before  the  Jury  some- 
thing that  might  indicate  that  these  defend- 
ants were  sustaining  illicit  relations,  and  his 
action  in  calling  as  a  witness  for  the  state 
the  wife  of  defendant  Robinson,  cannot  be 
Jnstlfled  from  any  viewpoint.  Since,  how- 
ever, a  change  has  been  efTected  in  the  per- 
sonnel of  the  county  attorney's  force,  a  repe- 
tition of  these  ofTenses  will  not  likely  occur, 
and  we  refrain  from  farther  comment 

S.  InstructicHi  No.  6,  given  by  the  court, 
correctly  defines  manslaughtw,  and  we  are 
not  prepared  to  say  that  It  was  inapplicable 
to  the  facts. 

[S]  Instructions  7  and  8  state  correctly  ab- 
stract rules  of  law  and  are  subject  to  criti- 
cism only  in  that  they  are  not  made  appli- 
cable to  the  facts  of  the  particular  case.  . 

[6]  Instruction  19  should  not  have  been 
given,  as  there  Is  not  any  foundation  for  it  In 
the  evidence. 

[7]  Since  this  cause  must  be  remanded  for 
a  new  trial,  attention  is  directed  to  instruc- 
tion 24,  to  which  exception  was  not  taken. 
It  is  essentially  erroneous,  and  a  like  instruc- 
tion has  been  condemned  by  this  court  so 
often  that  It  seems  inconceivable  that  the 
error  could  be  repeated  at  this  late  day. 
Section  8028,  Revised  Codes,  provides  "that 
a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others."  No  exception 
la  made  In  favor  of  the  testimony  of  such  a 
witness  corroborated  by  other  credible  evi- 
dence, and  the  courts  are  without  authority 
to  write  in  such  an  exception.  State  v.  Pen- 
na,  35  Mont  535,  90  Pac.  787;  State  v.  Con- 
nors, 37  Mont  15,  94  Pac  199 ;  State  v.  Kan- 
akarls,  54  Mont  180,  169  Pac.  42. 

For  the  reasons  assigned,  the  Judgment  and 
order  are  reversed,  and  the  cause  Is  remand- 


ed to  the  district  oonrt  of  Hill  ooontr  tor  a 

new  trial. 
Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  RBTNOLDS  tsd 
COOPER,  JJ.,  concur. 

OAL>B<N,  J.  I  concur  In  the  result  reach- 
ed. In  view  of  the  facts  disclosed  by  tbe 
record,  I  believe  the  defendant  Pearl  Bd- 
land  Is  entitled  to  a  new  trial,  subscribing 
as  I  do  to  many  of  the  statements  contained 
In  the  majority  opinion,  but  I  cannot  agree 
with  the  view  expressed  that  the  testimony 
of  the  witness  Solomon  Jaber  Is  indispensa- 
ble to  warrant  the  conviction  of  the  defend- 
ant Belland.  Nor  do  I  concur  with  tbe 
statement  contained  in  the  opinion  that— 

"Witbont  the  testimony  of  Jaber,  tbe  pervon 
who  fired  the  fatal  shot  would  not  be  identi- 
fied and  neither  would  there  be  present  any 
one  to  indicate  the  drcumstances  under  which 
the  shot  was  fired;  in  other  words,  without  the 
testimony  of  Jaber,  there  would  no^  be  evidence 
sufficient  to  take  the  case  to  the  ivry." 

A  reading  of  the  eridenoe  and  considera- 
tion of  the  facta  dlsdosed  by  the  record,  hi 
my  view,  lead  to  the  fbrmation  of  opinion 
that  the  homicide  was  conunltted  by  the  de- 
fendant Pearl  Belland.  The  death  of  Matt 
Ulmer  by  grunshot  on  the  morning  of  August 
14,  1920,  is  proved,  and  in  my  opinion  there 
Is  Buffident  evidence,  independent  of  the 
testimony  of  Solomon  Jaber,  to  present  a 
case  for  submission  to  the  Jury. 

Tbe  witness  John  J.  Lynch  testified  that 
two  or  three  days  before  the  homidde,-  he 
met  tbe  defendant  Pearl  Belland,  in  company 
with  Harry  Robinson — on  the  11th  or  12th 
of  August — and  had  a  conversation  with 
them  at  Pete  Ulmer's  place,  in  the  presence 
of  Pete  Ulmer  and  family;  that  Mrs.  Bel- 
land asked  the  witness  if  he  had  a  gun,  and 
the  witness  said  he  did  not  have  one  with 
him  but  had  one  over  home,  and  the  witness 
did  not  give  them  permission  to  use  It  T%e 
gun  referred  to  was  always  kept  by  tbe  wit- 
ness on  top  of  the  kitchen  cabinet  It  was 
a  32  automatic  Coifs,  identified  by  the  wit- 
ness as  State's  Exhibit  2,  and  the  shells 
were  identified  as  State's  Exhibit  3.  Tbe 
witness  stated  that  he  missed  the  gun  the 
day  after  the  killing. 

The  witness  John  O.  Lyndi  testified  that 
be  had  a  conversation  with  Pearl  Belland 
and  Harry  Robinson  the  night  of  tbe  12th 
of  August,  two  days  before  the  homldde, 
and  they  asked  him  If  he  had  a  gun,  and  he 
replied  that  he  had  not,  but  that  there  was 
one  there  that  belonged  to  the  boy.  They 
then  Inquired  of  the  witness  if  he  thought 
the  boy  would  let  them  have  It  and  the  wit- 
ness told  them  the  boy  would  not  loan  his 
gun  to  anybody.  Witness  told  them  the  gun 
was  on  top  of  the  kitchen  cabinet  It  was 
a  32  Coifs  automatic.     On  the  nl^t  fol- 
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lowing,  and  Just  preceding  the  day  of  the 
homicide,  August  18th,  the  witness  again 
met  Harry  Boblnson  and  Pearl  Belland,  and 
(be  defendant  P^rl  Belland  asked  the  wltr 
ness  If  he  missed  anything  over  there,  and 
witness  replleil  in  the  afflrmatlve.  Robin- 
son thereupon  exhibited  the  gun  to  the  wit- 
ness and  asked  witness  about  the  safety  and 
how  it  worked.  The  witness  Identlfled 
State's  Exhibit  Na  2  as  the  gun  belonging 
to  bis  son,  and  that  there  were  six  shells 
in  the  revolTer  when  he  last  saw  it  on  the 
cupboard. 

Wilfred  TUmer,  10  year  old  son  of  the  de- 
ceased, testifled  that  he  was  at  his  father's 
place  at  the  time  that  his  father  and  Harry 
Robln.son  had  trouble  on  the  day  of  the 
hamidde,  and  that — 

Harry  Robinson  Jnmped  off  the ,  wagon  and 
engaged  "in  a  'mix-up'  with  my  papa."  **I 
couldn't  hear  what  they  said  very  plain,  and  I 
went  behind  the  house,  and  when  I  looked  out 
again,  Mr.  Hinze  and  my  father  were  on  top 
of  Harry.  They  began  to  fight,  and  then  Mrs. 
Hinze  jumped  pff  the  wagon  and  I  don't  know 
what  she  did.  Then  she  shot.  Then  Hinze,  he 
ran  into  the  house,  and  I  didn't  see  him  after 
a  while,  but  I  seen  liim  run  into  the  house,  and 
when  I  looked  out  again,  I  seen  my  father 
lying  dead.  Nobody  shot  besides  Mrs.  Hinse 
or  Mrs.  Peari  Belland.  I  don't  know  how 
far  she  was  from  my  papa,  when  she  shot  at 
him.  Harry  Robinson  and  Mrs.  Hinze  they 
both  Jumped  into  the  wagon  and  they  began  to 
run.  The  horses  began  to  run.  Harry  was  sit- 
ting on  the  box.  I  couldn't  see  Mrs.  Hinze.  I 
didn't  see  Mrs.  Hinze  shoot  at  all,,  but  I  heard 
the  noise  of  it.  I  did  not  see  her  hare  the  gun 
in  her  band.  I  did  not  see  her  point  sometliing 
towards  my  papa.  I  conid  tell  she  shot  my 
papa,  because  I  heard  the  noise.  •  •  • 
When  Mrs.  Belland  or  Mrs.  Hinze  and  Mr. 
Robinson  left,  I  went  to  my  papa;  h«  was 
dead."  . 

GustaT  Hinze  testifled  that  fbe  defendant 
Mrs.  Belland  was  his  former  wife,  and  that 
on  the  14th  of  August,  the  day  of  the  homi- 
cide, at  about  10  o'clock  in  the  morning,  he 
was  at  the  Matt  Uimer  place,  and  that  be 
saw  the  defendant  Pearl  Belland  and  Harry 
Rolilnson  there  at  that  time,  and  that  from 
the  soutb  window  of  the  house  he  observed 
the  deceased  and  Harry  Robinson  lying  on 
the  ground  in  some  kind  of  a  struggle;  Ul- 
mer,  the  deceased,  being  partly  on  top.  The 
witness  ran  out  with  a  beer  bottle  and  hit 
Harry  Robinson  over  the  head  with  it,  and 
In  tbe  meantime  heard  a  shot  fired,  and  then 
a  second  shot  which  came  close  to  the  wit- 
ness. He  did  not  Icnow  where  the  first  shot 
was  fired,  though  he  stated  that  Pearl  Bel- 
land fired  it  The  witness  did  not  have  any 
gun  when  he  went  out  the  first  time,  nor  did 
Matt  Ulmer.  When  the  first  and  second 
shots  were  fired,  the  witness  was  down  on 
his  knees  by  Harry  Robinson  and  Matt  Ul- 
mer, and  at  that  time  had  struck  Robinson 
with  tbe  bottle.    As  tbe  witness  got  nfi,  tbe 


defendant  Pearl  Belland  was  standing  right 
l)ehind  him,  about  eight  feet  away  from  the 
witness,  when  the  accused,  Pearl  Belland, 
fired  the  last  shot.    Further,  he  testified: 

"I  think  she  was  about  six  foot  from  Matt 
Ulmer's  shoulder  when  she  pointed  the  gun  at 
Matt.  I  heard  three  shots  fired  altogether. 
The  third  one  took  effect.  1  didn't  hear  that 
shot.  I  must  have  been  in  the  house.  All  I 
heard  was  two  shots.  Harry  Robinson  and 
Matt  Ulmer  were  still  struggling  when  I  went 
ixx.  I  went  into  the  house  and  got  tbe  shotgun 
and  came  out  with  the  shotgun,  and  when  I  got 
out  Pearl  Belland  was  standing  behind  the 
wagon  and  I  didn't  look  at  Harry  Robinson.  I 
kept  my  eye  on  Pearl  Belland.  Matt  Ulmer  at 
that  time  was  laying  down  on  the  ground.  He 
bad  t>een  shot.  I  could  see  on  the  clothes, 
where  the  bullet  entered;  op  in  the  back.  That 
shot  took  place  while  I  was  in  the  house. 
*  *  *  Barry  Robinson  got  into  the  wagon 
in  about  a  minute  or  two.  When  I  came  out 
with  tbe  gun,  it  was  empty;  but  I  didn't  know 
it  at  that  time.  So  I  opened  the  gun  and 
looked  at  it,  and  there  was  no  shell  in  it.  It 
was  a  breech  loader,  a  shotgun.  I  goes  back 
into  the  house  where  the  cupboard  was  and 
put  a  shell  into  the  shotgun,  and  I  seen  that 
Harry  Robinson  was  standing  at  the  front 
wheel  of  the  wagon;  and  I  reached  over  and 
got  a  liandfui,  and  then  I  ran  out  of  the 
house  and  run  north  and  watched  the  two, 
and  the  first  thing  I  knew,  Harry  Robinson 
was  liitting  the  horses  and  they  was  running 
the  horses  down  the  road.  Mrs.  Belland 
was  laying  in  the  wagon  box.  *  *  *  I 
didn't  go  towards  them.  I  didn't  see  the  shot 
fired  that  killed  Matt  Ulmer.  There  was  no 
other  gun  on  the  Matt  Ulmer  place  except  the 
shotgun.  I  did  not  shoot  the  shotgun  off  at  ail. 
I  struck  Harry  Robinson  with  the  bottle  once. 
When  I  struck  him  with  the  bottie,  Matt  Ulmer 
was  on  top.  Neither  of  them  was  doing  any- 
thing. As  near  as  I  can  see,  Harry  Robinson 
had  Matt  Ulmer  by  the  throat.  They  had  each 
other  by  the  throat.  That  is  about  as  much  as 
they  were  doing.  There  was  not  exactly  any 
bad  feeling  between  myself  and  my  wife  at 
that  time.  I  told  Harry  Robinson  last  winter 
to  keep  off  the  place.  There  was  some  bad 
feeling  between  Harry  Robinson  and  myself." 

And  on  cross-examination,  witness  testi- 
fied in  part  as  follows: 

"When  I  went  in  the  house,  Harry  Robinson 
and  Matt  Ulmer  were  still  fighting,  and  Ulmer 
was  on  top  of  him.  When  I  went  the  first  time 
to  get  the  shotgun.  Matt  Ulmer  wasn't  dead. 
After  that  I  don't  know  wliat  happened  between 
Harry  Robinson,  Matt  Ulmer,  and  Pearl  Bel- 
land. When  I  went  to  the  house,  I  saw  her 
pointing  the  gnn  at  Matt  Ulmer.  I  didn't  hear 
any  shots  fired  then.  All  I  saw  was  her  point 
the  gun  at  him.  He  was  still  alive  at  that 
time.  From  then  on,  I  don't  know  what  hap- 
pened between  Matt  Ulmer,  Harry  Robinson, 
and  Pearl  Belland,  and  I  heard  no  more  shots 
after  that." 

And  from  the  testimony  of  Dr.  3.  S.  Al- 
mas, it  appears  that  he  performed  tbe  poet 
mortem  on  the  body  of  tbe  deceased,  found 
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a  bullet  wound  tbereln,  and  extncied  the 
bullet  from  It.    He  testified: 

"The  wouad  of  entrance  wai  on  what  ia  known 
aa  the  epine,  the  right  acapula,  a  little  below 
the  center  of  the  spine.  The  bullet  wound  was 
on  top  of  the  apine  and  went  diagonally  down- 
ward and  a  little  forward  to  the  left,  the  wound 
apiioarinc  about  two  Inches  to  the  left  of  the  left 
nipple  and  about  an  Inch  above  the  left  nipple. 
There  vvas  another  wound  in  the  arm,  that  ran 
slightly  downward.  The  bullet  laid  about  two 
inches  below  the  skin  of  the  arm.  The  bullet 
went  through  the  body  at  the  sixth  dorsal  ver- 
tebra. It  must  have  cut  the  cord.  This  bullet 
wound  was  the  immediate  cause  of  death.  A 
person  would  ordinarily  live  only  a  few  min- 
utes after  receiving  such  a  wound.  In  every 
other  respect,  his  body  seemed  to  be  that  of  a 
healthy  person." 

Witness  Charles  A.  Sartaln  was  at  the 
Matt  Ulmer  place  Immediately  after  the 
homicide  and  picked  up  some  of  the  empty 
shells  lying  on  the  ground  near  the  body, 
which  were  Identified  and  Introduced  In  ev- 
idence.   He  said: 

"There  was  some  evidence  of  a  scufSe  on  the 
ground  between  the  house  and  where  the  body 
lay.  The  bats  were  laying  about  a  rod  from 
the  body,  towards  the  house,  you  could  see 
that  the  ground  was  kind  of  torn'  up  all  right 
where  the  people  were  scuffling.  There  was 
evidence  of  a  scuffle  there.  They  were  lying 
pretty  close  together.  There  was  no  evidence 
of  scuffling  further  north  where  the  hats  lay. 
T  picked  up  the  shells  right  by  the  body.  One 
of  them  was  found  about  the  middle  of  Matt's 
body  lying  right  by  the  side  of  him,  not  a  foot 
away,  and  almost  under  him,  and  the  other 
one  was  about  a  foot  and  a  half  or  two  feet 
away  on  the  east  side  of  the  body,  I  think, 
after  the  doctor  came  and  turned  him  over. 
One  shell  was  right  under  him.  Some  one 
picked  it  ap  when  the  doctor  turned  the  body 
over." 

Mrs.  Pete  Ulmer  testified  that  on  August 
14th,  the  day  of  the  homicide,  Mrs.  Pearl 
Belland  and  Harry  Robinson  were  at  her 
house,  and  that  the  witness  was  at  the  time 
keeping  a  child  for  the  defendant  Pearl  Bel- 
land;  that  Robinson  and  Pearl  Belland 
came  to  the  house  of  the  witness  about  11 
o'dock  of  the  forenoon,  about  the  12th  of 
August,  and  that  they  remained  there  on  the 
nights  of  the  12th  and  13th  of  Augrust,  and 
that  on  the  morning  of  the  14th  they  hitched 
up  and  left,  starting  north,  and  then  came 
back  between  10  and  11  o'clock  of  that  day. 
Witness  testified: 

"They  told  me  they  were  going  to  get  water 
and  were  intending  to  bring  coal  along  and 
said  that  Matt  Ulmer  held  them  up  on  the  way 
and  how  the  fight  started.  Mrs.  Belland  said 
that  they  were  shooting,  but  she  didn't  know 
what  happened.    Later  Sam  Jaber  came  along 


and  said  Matt  was  dead.  Later  my  husband 
came  home  and  she  asked  him  If  he  was  dead, 
and  he  said,  'Yes.'  She  didn't  say  nothing,  but 
she  laid  right  down  on  the  bed  and  cried  bit- 
terly. She  didn't  want  to  kill  him.  She  said, 
she  was  shooting,  but  she  didn't  say  who  she 
shot.  She  didn't  say  who  she  intended  to  shoot 
She  told  me  that  she  shot  at  Matt  Ulmer,  bat 
she  didn't  know  if  he  was  dead  or  not.  She 
told  me  that  she  did  not  intend  to  harm  any- 
body." 

And  Peter  TTImer  testified  that  about  11:80 
on  the  day  of  the  shooting,  Mrs.  Belland  and 
Harry  Robinson  were  at  his  place  upon  tils 
return  from  his  brother's  (Matt  Ulmer's) 
place  after  the  shooting,  and  the  witness  tes- 
tified: 

"Mrs.  Belland  asked  me  if  my  brother  was 
dead.  I  said,  Tes,'  and  then  she  fell  back- 
wards on  the  bed.  She  said  it  was  an  accident; 
she  didn't  try  to  kill  him.  She  said  afterwards 
she  didn't  intend  to  kill  Matt.  She  admitted 
that  she  shot  him.  She  did  not  say  who  she 
intended  to  kill.  She  said  she  shot  twice  at 
Hinze  but  she  missed  him." 

Eliminating  the  testimony  of  Solomon  Ja- 
ber entirely  from  consideration,  as  I  hare  in 
this  review  of  the  state's  case,  we  have  not 
the  direct  testimony  of  any  eyewitnesses  to 
the  firing  of  the  fatal  shot,  although  we  have 
the  admissions  made  by  the  defendant  Pearl 
Belland  Immediately  after  the  shooting  and 
the  circumstances  in  connection  with  her 
possession  of  the  pistol  and  discharging  of 
at  least  two  shots  therefrom  at  the  time  of 
the  struggle  between  the  deceased  and  Har- 
ry Roblnsoni  all  of  which  I  believe  sufficient 
to  warrant  a  case  for  the  Jury.  All  evi- 
dence Is  more  or  less  circumstantial,  wheth- 
er consisting  of  facts  which  permit  the  in- 
ference of  guilt,  or  given  by  eyewitnesses 
to  the  occurrence.  It  is  generally  under- 
stood and  appreciated  that  even  as  -  to  the 
testimony  of  eyewitnesses,  the  same  Is  more 
or  less  (drcumstantial  as  to  observations  of 
persons,  Impressions,  and  narrations  of 
events;  that  It  will  dltFer  even  though  all 
are  in  position  to  have  the  same  persi>ectlv& 
There  is  a  difference  between  evidence  con- 
sisting of  facts  of  a  particular  nature,  and, 
hence,  giving  rise  to  presumptions,  and  evi- 
dence which  is  direct,  consisting  in  the  posi- 
tive testimony  of  eyewitnesses ;  and  the  dif- 
ference is  material  according  to  the  degree 
of  exactness  and  relevancy  and  the  weight 
of  the  circumstances  and  credibility  of  the 
witnesses. 

But  the  circumstantial  evidence  admitted, 
coupled  with  the  admissions  made  by  the 
defendant  Pearl  Belland,  in  my  view  of  this 
case,  do  not  warrant  a  conclusion  that  the 
testimony  of  the  witness  Solomon  Jaba  la 
Indispensable. 
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STATE  V.  FOWLER.     (Not.  4301,  4400.) 

(Supreme  Coort  of  Montana.    Ifay  2,  1921.) 

1.  Crfminal  law  ^s^ggs  _  No  modlfloatlon  of 
flMal  Judgment  except  or  motion  for  new  trial. 

After  a  court  has  rendered  nneh  a  final 
Judpnent  as  it  intends  to  render,  it  cannot 
thereafter  change  or  modify  it  except  upon  a 
motion  for  new  trial,  if  this  method  is  applica- 
ble to  the  particular  proceedings,  otherwise  the 
aggrieved  party  must  resort  for  relief  to  the 
appellate  court,  since  the  court  loses  jurisdic- 
tion over  the  subject-matter  when  the  judg- 
ment has  been  rendered  other  than  to  see  that 
the  entry  of  it  as  rendered  is  made  by  the 
derk,  and  the  rights  fixed  by  It  are  properly 
enforoed 

2.  Criminal  law  «=3g93— Order  held  not  modifl- 
catlon  of  Judgment  of  conviction. 

Judgment  of  conviction  providing  "and  that 
said  defendant  be  fined  in  the  sum  of  $3,000, 
and  in  case  said  fine  be  not  paid  at  the  expira- 
tion of  the  foregoing  sentence  that  he  be  con- 
fined in  the  said  state  prison  at  Deer  Lodge 
for  a  period  represented  by  a  credit  of  $2 
per  day  until  the  amount  of  the  said  fine  is 
fully  paid,"  held  not  to  expressly  grant  the  de- 
f.endant  the  privilege  of  paying  his  fine  at  the 
expiration  of  the  term  of  imprisonment  so 
that  the  court  would  be  without  jurisdiction  to 
order  the  clerk  to  pay  the  fine  out  of  bail  de- 
posited nnder  Lows  Ex.  Sess.  1918,  c.  11,  and 
Rev.  Codes,  i  9403. 

3.  Criminal  law «=» 1 023 (1 2)'— Order  to  cleric  to 
apply  ball  in  payment  of  line  appealable. 

An  order  of  the  court  to  the  derk  on  the 
day  after  judgment  to  apply  out  of  bail  de- 
posited a  sufficient  sum  to  satisfy  the  fine  was 
appealable  under  Rev.  Codes,  |  9397. 


4.  Ball  <S=396— Criminal  law  (3=>  1 084— Court 
could  order  ball  applied  on  fine;  execution  of 
sentence  not  stayed  by  appeal  where  m  eer- 
tNleate  of  probable  cause. 
A  judgment  of  conviction  septencing  accus- 
ed to  imprisonment  and  fine  was  sul>ject  to 
execution  as  soon  as  it  was  pronounced  and 
entered,  both  with  respect  to  the  imprisonment 
and  the  fine,  and  an  order  to  the  clerk  on  the 
day  following  its  rendition  to  apply  deposited 
bail  in  payment  of  the  fine  was  a  proper  exer- 
cise of  the  power  vested  in  the  court  for  the 
execution  of  the  judgment  pro  tanto,  and, 
though  an  appeal  from  the  judgment  was  taken 
within  four  days  after  it  was  rendered,  its  ex- 
ecution was  not  stayed  until  defendant  had  filed 
with  the  derk  a  certificate  of  the  judge  or  jus- 
tice of  the  Supreme  Court  that  in  his  opinion 
it  was  probable  cause  for  the  appeal  under  Rev. 
Codes,  I  &103. 
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BRANTLY,  C.  J.  In  a  petition  for  rehear- 
ing counsel  calls  attention  to  the  fact  that 
besides  the  appeals  from  the  judgment  and 
the  order  denying  the  motion  for  a  new  trial 
defendant  also  took  a  separate  appeal  from 
an  order  after  Judgment  directing  the  clerk 
to  apply  a  portion  of  the  casta  deposited  by 
the  defendant  for  ball,  to  the  payment  of  the 
fine  imposed  by  the  judgment.  It  Is  true 
that  the  appeal  from  this  order  was  overlook- 
ed. The  appeals  from  the  Judgment  and  this 
order  were  taken  on  October  22,  four  days 
after  the  Judgment  was  pronounced,  and  the 
appeal  from  the  order  denying  the  new  trial 
was  taken  on  April  7,  1919,  several  months 
later;  the  appeals  being  presented  in  this 
court  by  two  transcripts  filed  under  separate 
numbers.  The  oversight  is  due  to  the  fact 
that  the  court  proceeded  upon  the  assumption, 
without  critical  examination  of  the  notice, 
that  the  former  was  a  record  of  an  appeal 
from  the  judgment  only.  But  it  does  not 
follow  that  by  reason  of  this  oversight  a  re- 
hearing should  he  granted. 

(1,  2]  Counsel  insists  that  the  Judgment  ex- 
pressly granted  the  defendant  the  privilege  of 
paying  the  fine  at  the  expiration  of  the  term 
of  Imprisonment,  and  that  the  order  modified 
the  Judgment  by  taking  away  this  privilege^ 
which  the  court  was  without  Jurisdiction  to 
do.  If  counsel's  assumption  were  Justified  by 
the  record,  bis  conclusion  would  be  correct 
After  a  court  has  rendered  such  a  final  Judg- 
ment as  it  Intends  to  render,  It  cannot  there- 
after change  or  modify  It  except  upon  a  mo- 
tion for  new  trial,  if  this  method  is  applica- 
ble to  the  particular  proceeding;  otherwise 
the  aggrieved  party  must  resort  for  relief  to 
the  appellate  court.  When  the  Judgment  has 
been  rendered,  the  court  loses  Jurisdiction 
over  the  subject-matter,  other  than  to  see 
that  the  oitry  of  It  as  rendered  is  made  by 
the  clerk,  and  that  the  rights  fixed  by  it  are 
properly  enforced.  State  ex  rel.  McIIatton 
V.  District  Court,  65  Mont.  325,  176  Pac.  608, 
and  cases  cited.  When  we  examine  the  Judg- 
ment and  order,  however,  we  find  no  founda- 
tion for  counsel's  assumption.  The  Judg- 
ment, after  imposing  the  imprisonment,  adds: 

"And  that  said  defendant  be  fined  in  the 
sum  of  $3,000,  and,  in  case  said  fine  be  not  paid 
at  the  expiration  of  the  foregoing  sentence,  that 
he  be  confined  in  the  said  state  prison  at  Deer 
Lodge  for  a  period  represented  by  a  credit  of 
$2  per  day  until  the  amount  of  the  said  fine  is 
fully  paid." 


Appeal  from  District  Court,  Madison  Coun- 
ty;  Wm.  A.  Clark,  Judge. 

On  petition  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  196  Pac.  992. 

George  D.  Pease,  of  Bozcman,  for  appellant. 
L.  A.  Foot,  Asst.  Atty.  Oen.,  and  Otto  A. 
Oerth,  Asst.  Atty.  Gen.,  for  the  State. 


The  defendant  was  then  remanded  to  the 
custody  of  the  sheriff,  to  be  by  falm  delivered 
into  the  custody  of  tlie  proper  officer  of  the 
state  prison;  in  other  words,  the  Judgment 
was  put  In  process  of  execution.  It  did  not 
assume  to  fix  any  date  for  the  payment  of 
the  fine,  but  merely  made  provision  for  Its 
payment  or  satisfaction  as  the  statute  pro- 
vides.   Chapter  11,  15th  Bx.  Sess.  p.  28. 
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[S]  In  Tlew  of  fbe  fiict  tbat  the  deposit 
was  In  the  bands  of  the  clerk.  It  was  his  duty, 
nnder  direction  of  the  court,  to  apply  it  In 
satisfaction  of  the  fine.  Bev.  Codes,  {  9463. 
The  Judgment  was  pronounced  on  October 
18.  On  the  next  day  the  court,  referring  to 
the  Judgment,  made  an  order  as  follows: 

"It  is  hereby  ordered  tbat  the  said  derk  of 
this  court  do  apply  out  of  the  910,000  in  his 
hands  belonging  to  the  said  Louis  L.  Fowler  the 
sum  of  $3,000  in  satisfaction  of  said  fine, 
which  said  sum  shall  be  disposed  of  as  follows." 

The  following  part  of  the  order  contains 
directions  to  the  clerk  to  make  disposition 
of  the  fine  as  required  by  other  provisions  of 
the  Code. 

r4]  The  order  baring  been  made  after  Judg- 
ment, the  defmdant  was  entitled  to  appeal 
from  it  (Bev.  Codes,  §  9397),  and  it  Is  con- 
ceded that  if,  in  making  it,  the  oonrt  had 
presumed  to  modify  the  Judgment,  he  would 
have  been  entitled  to  complain.  Such,  how- 
ever, was  not  the  case.  The  order  did  not 
assume  to  change  the  Judgment  in  any  re- 
spect. The  Judgment  was  subject  to  execu- 
tion as  soon  as  it  was  pronounced  and  en- 
tered, both  with  resitect  to  the  imprisonment 
and  the  fine.  The  order  was  a  proper  exer- 
cise of  the  power  vested  in  the  court  by  the 
statute  for  the  execution  of  the  Judgment  pro 
tanto. '  Though  the  appeal  from  the  Judgment 
was  taken  within  four  days  after  it  was  ren- 
dered, its  execution  was  not  stayed  until  the 
defendant  had  filed  with  the  clerk  a  certifi- 
cate of  the  Judge  or  of  a  Justice  of  this  court 
tbat  in  bis  oidnlon  there  was  probable  cause 
for  the  appeaL  Bev.  Codes,  {  9403.  On  No- 
vember 24,  more  than  SO  days  after  the  Judg- 
ment was  pronounced  and  entered,  a  certifi- 
cate of  probable '  cause  was  granted  by  one 
of  the  Justices  of  this  court,  which  operated 
as  a  stay  until  the  appeal  should  be  deter- 
mined. Until  this  occurred,  it  was  the  duty 
of  the  district  court  to  proceed  with  its  execu- 
tion. There  was  therefore  no  error  commit- 
ted by  it  in  taking  the  action  it  did.  The 
contention  of  counsel  is  vrithout  merit.  The 
petition  la  denied. 

BEINOLDS,  COOPEB,  HOLLOWAY,  and 
GAIjBN,  JJ.,  concur. 


YODER  et  al.  v.  STATE.    (No.  A-3259.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  9,   1921.) 

(SulUibut  by  (k«  Court.) 

I.  WItaesses  «=3363(l>— Da  oross-axamlaatloa 
of  state's  witness,  defendant  may  show  bias 
and  oontradlotory  statements. 
On  cross-examination  of  a  witness  for  the 

state  the  defendant  may  show  any  bias  or  spe- 


dal  interest  the  wltneas  may  have  In  the  prose- 
cutioa,  as  affecting  his  credibility,  or  to  show 
that  any  other  witness  for  the  state  has  made 
contradictory  statementa  concerning  any  ma- 
terial fact  at  issue. 

2.  Criminal  law  «=995e(l),  958 (4t 6)— When 
affidavit  of  witaass  that  teatlmsay  gives  was 
untrue  may  be  oonsldersd  la  motlos  for  nsw 
trial  stated. 

Where  an  affidavit  of  a  witness  is  filed  after 
the  trial  in  support  of  a  motion  for  a  new  trial, 
in  which  the  affiant  states  that  the  testimony 
given  by  him  at  the  trial  was  false  and  nntme; 
and  where  the  record  of  his  testimony  and  that 
of  others  given  at  the  trial  casts  a  doubt 
on  the  verity  of  such  testimony;  and  where  the 
record  disdoses  that  such  testimony  may  have 
been  given  nnder  duress  or  undue  influence — 
affidavits  of  tliis  character  may  be  considered  in 
dedding  a  motion  for  a  new  trial,  along  with 
an  the  other  facts  and  drcumstances  in  the 
caae.  But  in  no  case  should  the  verdict  be  dis- 
turbed where  the  question  hinges  entirely  on 
an  ex  parte  affidavit  of  this  character. 

3.  Case  overruled. 

The  rule  announced  In  the  case  of  Chappell 
V.  State,  6  Okl.  Or.  S9S,  119  Pac.  139,  that 
where  a  witness  who  testified  for  the  state  up- 
on a  trial  of  a  case  makes  an  affidavit,  stating 
that  the  testimony  givien  by  such  witness  for 
the  state  is  false,  and  where  the  testimony 
for  the  state,  excluding  such  admittedly  false 
testimony,  is  not  conduslve  of  the  guilt  of  the 
defendant,  a  new  trial  should  be  granted,  is 
overruled  and  modified  to  the  extent  stated  in 
this  opinion. 

Appeal  from  District  Court,  Grady  CJonn- 
ty ;  Will  F,  Unn,  Judge. 

WOlard  Toder  and  OUle  Yoder  were  con- 
victed of  larceny  of  domestic  animals,  and 
they  appeal.     Beversed  and  r^nanded. 

Bond,  Melton  &  Melton,  of  CUdcasba,  for 

plaintiffs  in  error. 

S.  P.  Freellag,  Atty.  Oen.,  and  E.  It.  Ful- 
ton, Asst  Atty.  Oen.,  for  the  Stat& 

BESSBT,  J.  On  the  2d  day  of  April, 
1917,  by  information  filed  in  the  district 
court  of  Orady  county,  plaintiffs  in  error, 
Wlllard  Yoder  and  Ollle  Yoder,  berdnafter 
designated  defendants,  were  charged  with  the 
larceny  of  domestic  animals.  On  the  trial, 
ending  October  17,  1917,  a  verdict  of  gnilty 
was  rendered  against  the  defendants,  fixing 
their  punishment  at  two  years  In  the  state 
penitentiary,  and  Judgment  and  sentmoe 
were  rmdered  accordingly.  From  this  Judg- 
ment and  sentence  defendants  have  a];H>ealed 
to  this  court 

The  spbject-matter  of  this  action,  aa  shown 
by  the  555  pages  of  record,  grew  out  of  the 
disputed  ownership  oic  two  red  pigs,  various- 
ly estimated  to  have  weighed  at  different 
times  from  20  to  40  pounds,  and  each  of  the 
probable  value  of  trotst  ?1  to  ?10.  Two  neigh- 
bors, each  owning  a  large  number  of  hogs. 


4=9For  other  casaa  m«  sun*  toplo  and  KBT-NUMBSB  in  all  KvMvmbared  DlsMta  and  Indazea 


Digitized  by 


Google 


Old.) 


YODER  T.  STATE : 
(MT  P.> 


849 


kept  tfaem  In  adjoining  pastures  prior  to 
the  time  this  dlqpute  arose,  and  concerning 
the  ownership  of  two  of  these  pigs  these 
Delghbors  have  since  participated  In  three 
or  four  bitterly  contested  criminal  trials,  In 
addition  to  a  dvll  salt  In  replevin. 

Unlike  their  owners,  the  pigs  In  contro- 
Tersy  seem  to  have  been  of  an  amiable  dis- 
position, and  not  averse  to  associating  with 
the  other  pigs  there  of  like  size  and  charaiN 
ter.    VPte  quote  from  the  record: 

"Q.  What  was  the  action  of  these  six  pigs, 
one  to  the  other,  of  those  two  towards  the  four 
that  was  there,  when  you  put  them  in  the  pen 
together?  A.  When  I  put  those  pigs  there  in 
the  pen  they  Just  kind  of  smeUed  one  another 
around,  and  went  on  off'  to  rooting  like  they 
were  used  to  one  another. 

"Q.  Was  there  any  fighting  between  themT 
A  No  fighting  at  all;   no,  sir." 

In  order  to  understand  the  Issues  affected 
by  the  appeal  It  wlU  be  necessary  to  state 
briefly  the  substance  of  the  testimony  dis- 
closed In  this  record.  During  the  year  191C 
Walter  Kllgore  lived  on  his  father's  farm, 
five  miles  northeast  of  Chlckasha,  and  he 
and  the  father,  W.  S.  KUgore,  k^t  a  large 
number  of  hogs  of  various  size  and  char- 
acter there  In  a  pasture.  J.  M.  Yoder,  a 
brother  of  the  defendants,  then  lived  on  an 
adjoining  farm,  where  there  was  a  hog  pas- 
ture, in  which  were  kept  a  large  number  of 
hogs.  These  hog  pastures  were  s^mrated  by 
a  divMoa  fence^  concerning  the  character  of 
which,  as  to  being  hog-proof,  the  evidence 
Is  conflicting.  It  appears  that  both  KUgore 
and  Jim  Yoder  had  red  brood  sows,  and 
that  during  the  late  summer  and  early  fall 
each  was  the  owner  of  some  red  suckling 
pigs.  Mr.  Kllgore  kept  a  red  Duroc  boar 
for  breeding  purposes,  and  this  boar  had, 
for  a  time  at  least,  been  kept  In  a  pen  on  his 
premises.  Late  in  the  summer  Walter  Kll- 
gore went  to  Texas,  where  he  remained  for 
some  weeks,  leaving  his  hogs  In  charge  of 
a  hired  man.  There  Is  testimony  to  the 
effect  that  on  several  occasions  this  boar 
was  at  large  In  both  pastures,  and  feeding 
and  ranging  In  fields  adjoining.  The  testl- 
m<Hiy  Indicates  that  the  two  pigs  In  question 
may  have  been  the  offspring  of  this  boar 
and  one  of  Yoder's  sows,  or  they  may  have 
been  thf>  offspring  of  this  boar  and  one  of 
Kllgore's  sows. 

In  January,  1917,  Jim  Yoder  bought  the 
Kllgore  farm,  and  moved  there  on  February 
Otb.  the  same  day  that  Kllgore  vacated  the 
premises.  John  Kllgore,  a  cousin  of  Walter 
Kllgore,  helped  Walter  move,  and  dalms 
that  after  they  have  moved  several  loads 
there  were  six  stoMl  red  pigs  there  belonging 
to  Walter,  and  that  he  tried  to  catch  them,  but 
failed.  The  next  day,  when  he  returned  to  get 
them,  he  found  but  four.  That  night  there 
was  a  dance  given  at  these  premises  by  Jim 
Toder.  Jake  Fischer  testified  that  he  was 
at  these  premises  late  In  the  evening  before 
197  P.-64 


the  dance,  and  Oiat  Ollle  Yoder,  one  of  th« 
defendants,  there  stated  to  him  that  if  he 
woiild  help  catch  these  pigs  they  would  get 
away  with  them,  and  Jake  agreed  to  go 
back  after  the  dance  and  help  Ollle  move 
them.'  That  Jake  then  went  to  the  home 
of  his  toother,  CSeorge  Fischer,  about  2  miles 
distant,  and  told  his  brother  what  he  had 
agreed  to  do,  and  that  George  told  him  that 
he  was  then  having  trouble  enough,  and  dis- 
suaded him  from  going  back,  as  he  had 
agreed  to  do.  '  That  on  the  following  morning 
he  went  back  to  the  Yoder  premises  and  saw 
Ollle  again,  and  the  latter  reprimanded  him 
for  not  coming  back  the  night  before,  and 
stated  that  he  had  got  away  with  two  of  the 
pigs  without  his  help.  That  In  March,  about 
one  month  later,  two  red  pigs  of  the  kind  and 
character  In  dispute  were  found  in  a  pen,  in 
possession  of  Willard  Yoder,  the  other  de- 
fendant, about  14  miles  distant  from  the  orig- 
inal Kllgore  place.  That  they  were  identified 
by  Mr.  BCilgore  as  two  of  his  pigs,  and  with 
the  assistance  of  others  he  took  possession  of 
them  while  the  Yoders  were  absent  from  the 
premises  where  they  were  found.  Willard 
Yoder  then  Instituted  a  suit  In  r^levln  to 
recover  them  from  Kllgore. 

J.  M.  Yoder  testified  that  in  the  fall  of 
1916  he  sold  48  head  of  mixed  hogs,  mostly 
shoats,  to  his  brother  Willard,  amoug  them 
three  small  red  pigs.  That  when  these  hogs 
were  delivered  he  decided  he  did  not  want  to 
put  the  small  pigs  with  the  others,  and  so 
gave  them  to  Pearl  Yoder,  who  happened  to  be 
there  at  the  time,  and  that  she  later  took  the 
smallest  one  of  the  three  home  and  sold  the 
other  two  to  Ollle,  one  of  the  defendants 
here.  That  Ollle  later  took  these  two  to  his 
brother  Wlllard's,  where  they  were  found  by 
Kllgore  and  by  him  taken  Into  possession, 
as  before  stated. 

There  was  much  conflicting  testimony  con- 
cerning the  size,  appearance,  weight,  and 
ownership  of  these  two  pigs.  At  the  first 
trial  In  district  court  In  this  larceny  case  the 
Jury  failed  to  agree;  at  the  next  trial,  Oc- 
tober 17,  1917,  the  Jury  rendered  a  verdict  of 
guilty  as  against  both  defendants,  and  fixed 
their  punishment  at  two  years  In  the  peniten- 
tiary. 

There  was  testimony  tending  to  show  that 
Jake  Fischer  was  not  at  the  KUgore-Yoder 
place  on  the  day  and  at  the  times  claimed 
by  him.  It  appears  that  at  this  time  Jake 
E^her  was  himself  a  defendant  in  a  crimi- 
nal action  pending  in  Grady  county,  and  that 
prior  to  the  time  of  the  dance  he  had  been 
on  the  scout  and  in  hiding  to  evade  arrest. 
It  was  the  theory  of  the  defendants,  and  the 
record  gives  color  to  the  theory,  that  Jake 
Fischer  was  an  interested  witness  In  the 
Instant  case,  and  that  he  was  endeavoring  to 
assist  Walter  Kllgore  and  the  county  attor- 
ney in  the  prosecution  of  the  Yoders,  as  far 
as  possible,  in  order  to  secure  immunity  <» 
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favors  In  the  criminal  case  pending  against 
him.  From  the  record  in  this  case  it  appears 
in  a  number  of  places  that  Fischer  was  testi- 
fying under  some  unexplained  influence  or 
duress.    An  instance  is  given  as  follows: 

"Q.  I  will  ask  you  this  qaestion:  Are  you 
or  are  you  not  afraid  to  testify  in  this  case? 
A.  Well,  yes;   I  am. 

"Q.  Why  are  you  afraid  to  testify  in  thif 
case?  Just  state  to  the  jury  and  the  court  why 
you  are.  A.  I  don't  know  as  I  am  afraid  of 
any  one  personally. 

"Q.  What  are  you  afraid  of?  A.  What  might 
come  up  later  on. 

"Q.  Come  up  how  later  on?  A.  Well,  I  don't 
know  whether  people  would  gyp  me,  or  what 
they  would  do  to  me. 

"Q.  I  will  ask  you  if  any  one— if  you  know 
whether  there  have  been  any  threats  made 
against  you  if  you  testified  in  this  case.  A. 
None  direct  that  I  know  of.  , 

"Q.  Have  any  threats  ever  been  communicat- 
ed to  you?     A.  Yes,  sir. 

"Q.  Prom  whom?  A.  Well,  a  fellow  by  the 
name  of  Gilpatrick. 

"Q.  And  coming  from  whom?  A.  Well  he 
said  it  came  from  Yoders,  but  I  didn't  much  be- 
lieve that  they  said  it. 

"Q.  Well,  then,  tell  the  Jury  why  you  told  me 
a  minute  ago  that  you  were  afraid  to  testify. 
A.  Well,  I  said  I  wasn't  personally  afraid  of 
any  one. 

"Q.  You  are  friendly  with  the  Yoders,  aren't 
you,   now?     A.  Not  with  no   one   only  Jim. 

"Q.  Jim  is  a  brother  of  these —  A.  (inter- 
rupting)     Yes,  and  brother-in-law  of  mine. 

*'Q.  But  you  are  afraid  to  give  your  testimony 
in  this  case?  A.  Well,  I  will  say  'Yes'  on 
that  question." 

For  the  pnrpose  of  showing  the  attitude, 
feeling  and  interest  of  the  prosecuting  wit- 
ness, Kllgore,  and  of  the  witness  Fischer 
against  these  defendants,  the  defense  sought 
to  show  that  Kllgore  and  Fischer  were  cor- 
ruptly -prosecuting  the  case.  Again  quoting 
the  record: 

Mr.  Melton:  Defendant  offers  to  prove  by 
the  witness  on  the  stand  that  after  the  prelim- 
inary examination  in  this  case  Walter  Kilgore, 
the  prosecuting  witness,  met  this  witness,  and 
stated  to  this  witness  that  he  found  his  sow, 
the  mother  of  these  pigs,  and  that  he  didn't 
believe  that  the  Yoder  boys  had  anything  to 
do  with  it,  but  that  he  had  started  in  on  this 
prosecution  and  wanted  this  witness  to  stay 
with  him  for  the  purpose  of  prosecuting  the 
two  defendants  here. 

"Mr.  Simpson:  To  which  we  object  as  in- 
competent, irrelevant,  and  immaterial,  not  prop- 
er cross-examination. 

"The  Court:  Sustained,  and  refuse  to  per- 
mit the  defendants  to  make  such  proof. 

"Mr.  Melton:  To  which  the  defendants  ex- 
cept." 

[1]  If  such  facts  existed  and  such  Incon- 
sistent statements  had  been  made,  it  was 
proper  and  important  testimony  that  should 
have  been  admitted  for  the  consideration  of 
the  jury,  as  affecting  the  credibility  of  both 


these  witnesses  and  the  weight  to  be  given 
their  testimony.  In  the  case  of  Cassady  v. 
State,  197  Pac.  171,  recently  decided  by  this 
court,  but  not  yet  officially  reported,  it  was 
held: 

"It  is  permissible,  on  cross-examination  of 
a  witness  for  the  state,  to  show  his  malice  or 
unfriendly  attitude  towards  the  defendant  or 
any  special  interest  be  may  have  in  the  prose- 
cution, as  affecting  his  credibility,  and  this  is 
so  even  though  the  subject  of  inquiry  may  be 
embarrassing  or  humiliating  to  the  witness  so 
interrogated." 

If  on  further  cross-examination  the  de- 
fendants could  hare- developed  from  the  wit- 
ness Fischer  thut  he  had  promised  Kllgore 
"to  stay  with  him"  irrespective  of  the  defend- 
ants' guilt.  It  was  a  right  these  defendants 
had  that  such  testimony  should  go  to  the 
Jury,  and  it  was  error  to  exclude  such  testi- 
mony. Henry  v.  State,  6  Okl.  Cr.  430,  119 
Pac.  278;  Gilbert  v.  State,  8  Okl.  Cr.  643, 128 
Pac.  1100,  129  Pac.  671 ;  40  Cyc.  2664,  2664, 
notes,  and  cases  there  cited. 

With  the  possible  exception  of  the  evld«ice 
of  Walter  Kilgore,  the  only  direct  evidence  at 
a  probative  nature  connecting  the  defendants 
with  the  crime  was  circumstantial  and  Infer- 
ential, and  not  inconsistent  with  the  inno- 
cence of  the  defendants.  So,  then,  if  the  tes- 
timony of  Jake  Fischer  Is  found  unworthy  of 
belief,  the  jury  would  have  had  the  right  to 
eliminate  the  testimony  of  Jake  Fischer  al- 
together, and  ijosslbly  the  testimony  of  Wal- 
ter Kilgore.  In  that  event,  under  the  well- 
known  rule  applicable  to  the  probative  force 
to  be  gflven  circumstantial  evidence,  that  such 
evidence  must  be  of  so  conclusive  a  character 
as  to  exclude  to  a  moral  certainty  every  other 
reasonable  hyxwthesls  save  that  of  the  de- 
fendants' guilt,  the  verdict  of  guilty  in  this 
case,  according  to  that  test,  would  not  be 
supported  by  sufllclent  evidence. 

If  the  defendants  could  have  shown  to  the 
jury  that  Walter  Kllgore  had  made  the  state- 
nient  that  he  had  since  found  the  sow,  the 
mother  of  these  pigs,  and  tliat  he  did  not  l>e- 
Ueve  the  Yoder  boys  had  anything  to  do  with 
It,  but  that  he  had  started  in  with  this  prose- 
cution, and  wanted  this  witness  Fischer  to 
stay  with  him  to  the  end,  such  testimony 
would  have  been  material,  as  affecting  the 
credibility  of  Walter  Kilgore  and  the  possible 
elimination  of  his  testimony,  as  well  as  that 
of  Jake  Fischer.  Eliminating  the  testimony 
of  these  two  witnesses,  the  state  would  have 
had  little  left  to  rest  upon. 

[2]  After  judgment  and  sentence  the  de- 
fendants filed  their  motion  for  a  new  trial. 
This  motion  was  later  amended,  urging  new- 
ly discovered  evidence,  to  the  effect  that 
Fischer  and  Kilgore  had  made  statements  to 
others  contradictory  to  the  statements  made 
by  them  at  the  trial.  This  feature  of  the  mo- 
tion for  a  new  trial  was  supported  by  oral 
testimony  and  affidavits,  and  in  like  manner 
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resisted  by  affidavits  and  oral  testimony  on 
tiie  part  of  the  state.  One  of  these  affidavits 
was  made  by  Fischer,  In  which  he  repudiated 
all  the  material  testimony  given  by  him  at 
the  trial.  In  this  affidavit  he  stated  that  he 
was  Influenced  to  testify  ftilsely  at  the  trial 
by  threats  and  intimidation,  and  under  fear 
of  a  more  vigorous  prosecution  for  disposing 
of  mortgaged  property,  that  he  in  fact  was 
not  even  at  the  Yoder  premises  the  evening 
preceding  the  dance,  and  that  he  bad  no  con- 
versation or  agreement  with  OUie  Toder  con- 
cerning the  pigs  In  question,  and  knew  noth- 
ing about  the  taking  of  the  pigs.  Later  on 
Fischer  made  a  couqter  affidavit,  which  was 
filed  by  the  county  attorney  in  resisting  the 
motion  for  a  new  trial,  in  which  Fischer 
repudiated  the  statements  made  in  bis  for- 
mer affidavit,  and  stated  that  his  testimony 
as  given  at  the  trial  was  substantially  true 
and  correct.  Under  such  a  situation  It  is  fair 
to  presume  that  Jake  Fischer  would  have 
continued  to  make  other  affidavits  and  coun- 
ter affidavits  upon  request  of  either  party. 

The  court,  in  overruling  the  motion  for  a 
new  trial,  made  the  following  finding: 

"The  court  is  of  the  opinion  that  the  evidence 
in  this  case,  excluding  the  evidence  of  J.  A. 
(Jake)  Fischer,  is  condnsive  of  the  guilt  of 
the  defendants." 

Under  the  circumstances  disclosed  by  this 
record,  the  unimpeached  evidence  Is.  far  from 
conclusive.  Excluding  the  testimony  of 
Fischer,  and  considering  the  possible  Im- 
peachment of  Walter  Kllgore,  the  remaining 
testimony  was  for  the  most  part  circumstan- 
tial and  more  or  less  contradictory  and  opin- 
ion evidence  as  to  the  identity  of  the  two 
pigs.  At  the  former  trial,  without  excluding 
Jake  Fischer's  testimony,  the  jury  failed  to 
agree,  and  on  a  motion  for  a  new  trial  in  the 
instant  case  the  court  slionld  not  have  antlc- 
limted  that  another  Jury  would,  without  the 
testimony  of  Fischer,  find  the  defendants 
gaUty,  and  especially  so  if  this  testimony 
wonld  be,  as  it  should  be,  submitted  with  an 
appropriate  instruction  on  circumstantial  evi- 
dence. 

[3]  The  affirmative  finding  of  the  court 
that,  excluding  the  evidence  of  Fischer,  the 
evidence  remaining  was  conclusive  of  the 
guilt  of  the  defendants,  was  doubtless  predi- 
cated upon  the  holding  of  this  court  in  the 
case  of  CSiappell  v.  State,  6  Okl.  Cr.  388.  U9 
Paa  188,  wherein  the  court  held: 


"Where,  subsequent  to  a  conviction,  a  witness 
who  testified  for  the  state  upon  the  trial  of 
the  case  makes  an  aflSdavit,  stating  that  the 
testimony  given  by  sach  witness  for  the  state 
was  false,  and  where  the  testimony  for  the 
state,  excluding  each  admittedly  false  testimony, 
is  not  conclusive  as  to  the  guilt  of  the  defend- 
ant, a  new  trial  should  be  granted." 

We  think  the  rule  announced  In  the  (hap- 
pen Case,  supra,  to  the  effect  that  where  a 
witness  for  the  state  after  the  trial  makes 
an  affidavit  stating  that  the  testimony  given 
by  him  at  the  trial  was  false,  and  for  that 
reason  alone  a  new  trial  may  be  granted,  un- 
less the  remaining  testimony  Is  conclusive  of 
the  guilt  of  the  defendant,  Is  stating  the  rule 
too  broadly,  and  is  contrary  to  the  weight  of 
authority.  Such  an  unqualified  rule  would 
place  a  premium  upon  perjury  and  the  brib- 
ery of  witnesses.  Ordinarily  the  verdict  of  a 
Jury  should  not  be  set  aside  because  of  ex 
parte  affidavits  made  out  of  court. 

Notwithstanding  our  disapproval  of  the 
broad  declaration  to  the  contrary  In  the 
Chappell  Case,  in  certain  Instances,  as  in  this 
case,  where  the  record  of  the  testimony  at 
the  trial  casts  a  doubt  on  the  verity  of  the. 
testimony,  and  where  the  record  discloses 
that  the  testimony  may  have  been  given  im- 
der  duress  or  undue  influence,  such  affidavits 
may  be  considered  in  deciding  a  motion  for 
a  new  trial,  along  with  all  the  other  facts 
and  circumstances  in  the  case.  But  we  think 
in  no  case  should  the  verdict  be  disturbed 
where  the  question  hinges  entirely  cm  such 
ex  parte  affidavits.  People  v.  Tallmadge,  114 
Cal.  427,  46  Pac.  282;  Mann  v.  State,  44  Tex. 
642;  People  T.  McQulre,  2  Hun  (N.  T.)  268; 
U.  S.  V.  Blena,  8  N.  M.  99,  42  Pac.  70. 

Considering  the  entire  case,  including  the 
affidavits  of  the  witness  Fischer  that  he  and 
otbRTS  had  sworn  falsely,  and  including  the 
charges  and  counter  charges  urged  in  the  mo- 
tion for  a  new  trial,  and  Inclndlng  the  ad- 
mission of  the  witness  on  the  stand  that  he 
was  afraid  to  testify.  It  is  our  opinion  that 
the  guilt  of  the  defendants  was  left  too  un- 
certain, and  the  character  of  the  evidence 
against  them  was  too  indefinite  and  unreli- 
able, to  Justify  the  court  in  refusing  them  a 
new  trial. 

For  the  reasons  stated  in  this  opinion  this 
case  is  reversed  and  remanded. 

DOXLB,  P.  J„  and  MATSON,  J.,  concur. 
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HILDEBRANDT  V.  STATE.    (No.  A-3399.) 

(Criminal  Court  of  Appeala  of  OtrlnhoM*. 

Sept  26k  1920.  '  Behearing  Denitd 

May  12,  1921.) 

(ByXUbMt  by  ike  Court.) 

1.  Criminal  law  «=>i  62— Enhancing  panlsh* 
mant  for  •eeond  violation  of  liquor  law  Is  not 
double  Jeopardy. 

Section  2,  c.  26,  Seae.  Lews  191S,  amenda- 
tory of  Sesa.  Laws  1911,  c.  70,  |  16,  doea  not 
create  any  new  offense  or  define  any  new  crime, 
Irat  merely  enhances  the  poniBhment  against 
those  charged  and  convicted  of  any  second  or 
subsequent  Tiolation  of  the  provisionB  of  the 
prohibitory  liquor  laws.  Said  statnte  is  not  in 
contravention  of  section  21,  art.  2,  Constitution 
of  Olilahoma,  in  that  it  places  the  accused 
twice  in  jeopardy  for  the  same  offenae. 

2.  Criminal  law  «=>l  159(2)— Conviction  snp- 
ported  by  some  evidence  will  not  be  set  aside. 

Where  there  is  any  evidence  in  the  record 
from  which  the  jury  could  legitimately  conclude 
that  the  defendant  was  guilty  of  the  offenso 
charged,  a  judgment  of  conviction  will  not  be 
set  aside  because  of  the  insufficiency  of  the 
evidence. 

3.  Criminal  law  «=»563— Corpus  delletl  may  bo 
shown  by  olrcumstantial  evidence. 

The  corpus  delicti  of  an  offense  may  be  es- 
tablished by  circumstantial  evidence. 

Appeal  from  District  Court,  Garfield  Comi- 
ty; J.  C.  Bobberta,  Judge. 

H.  G.  Hildebrandt  was  convicted  of  a  sec- 
ond yiolation  of  the  provisions  of  the  prohibi- 
tory liquor  laws,  and  sentenced  to  pay  a  fine 
ci  $1,000  and  to  serve  a  term  of  three  years 
in  the  state  penitentiary,  and  be  appeals.  Af- 
firmed. 

B.  0.  Patton,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

S.  P.  Freellng,  Atty.  (Jen.,  and  B.  h.  Fulton, 
Asat  Atty.  Gen.,  for  the  State 

MATSON,  J.  Among  other  questions  in- 
volved In  this  appeal,  it  Is  contended  that  the 
statute  under  which  the  defendant  was  con- 
victed Is  unconstitutional  for  two  reasons: 

(1)  That  the  law  does  not  create  the  second 
ofFense  a  crime  any  greater  than  a  first  viola- 
tion, and  therefore,  because  there  is  no  dime 
created  by  the  statute  to  be  known  as  a  sec- 
ond offense  or  violation,  the  second  offense 
can  be  no  greater  than  the  first  in  point  of 
punishment,  and,  as  the  first  offense  la  a 
misdemeanor,  a  second  convlcflon  must  like- 
wise be,  in  the  absence  of  any  statute  defin- 
ing what  shall  constitute  a  second  offense; 

(2)  that  the  statute  Is  unconstitutional,  be- 
cause It  places  the  defendant  In  jeopardy 
twice  for  the  same  offense. 

t1]  The  statute  is  as  follows  (section  2, 
Chapter  26,  Session  Laws  1913,  amendatory 
Of  section  16,  chapter  70,  Session  Laws  1911): 


"For  the  second  and  all  subsequent  convte- 
tlons  for  the  vic^tion  of  any  of  the  provisionf 
of  this  act  [prohibitory  liquor  laws],  the  penal- 
ty shaU  be  a  fine  of  not  less  than  fifty  ($50.00) 
dollars,  nor  more  than  two  thousand  ($2,000.00) 
dollars,  and  by  imprisonment  of  not  less  than 
thirty  (30)  days  in  the  county  jail  nor  more 
than  fire  (B)  years  In  the  state  penitentiary." 

The  constitutionality  of  fhia  statute  fai 
some  of  Its  phases  has  been  heretofore  passed 
upon  by  this  court  In  the  case  of  Tucker  v. 
State,  14  Okl.  Cr.  64,  167  Pac.  637.  In  effect, 
the  first  contention  here  urged  against  the 
constitutionality  of  this  statute  was  decided 
adversely  to  the  oontenttona  of  defendant  in 
the  Tucker  Oasel, 

However,  In  order  to  make  the  position  of 
the  court  plain  upon  this  Question,  It  ai^>ear8, 
and  it  la  so  hdd,  that  the  Intention  of  the 
Legislature  In  passing  the  act  in  question  was 
not  to  create  any  new  offense,  or  to  define  any 
new  crime,  but  merely  to  enhance  the  punish- 
ment against  those  charged  and  convicted  of 
any  second  or  subsequent  violation  of  the 
proTlBlons  of  the  prohibitory  liquor  laws. 
Such  offenders  were  to  be  deemed  habitual 
criminals,  and  a  severer  punishment  Imposed 
against  them  for  the  conviction  of  the  second 
or  subsequent  offense  than  was  to  be  imposed 
against  the  first  violators  of  such  statute. 
The  increased  severity  of  the  punishment  la 
not  a  punishment  for  the  same  offense  for 
the  second  time,  but  Is  merely  a  severer 
punishment  for  the  subaequoit  offmse.  As 
thus  construed,  such  statutes  have  been  uni- 
formly held  to  be  constitutional,  and  not  in- 
valid on  the  ground  that  they  Impose  two 
punishments  for  the  same  crime,  and  thereby 
place  the  defendant  twice  In  jeopardy  for  the 
same  offense.  Graham  v.  W.  Va.,  224  TT.  S. 
616,  32  Sup.  Ot  683,  56  L,  Ed.  917;  State  v. 
Fhidling,  123  Minn.  413,  144  N.  W.  142,  49  h. 
B.  A.  (N.  S.)  449;  People  ▼.  Stanley,  47  Cal. 
113, 17  Am.  Bep.  401;  KeUy  v.  People.  115  HI. 
683,  4  N.  B.  644,  66  Am.  Bep.  184;  State  v. 
Moore,  121  Mo.  614,  26  S.  W.  846,  42  Am.  St 
Bep.  642. 

For  the  reasons  stated,  it  Is  the  (pinion  of 
this  court  that  the  statute  in  question  Is  not 
opea  to  the  construction  contended  for  by 
cotmsel,  nor  is  It  unconstitutional,  in  that  it 
places  the  accused  twice  in  jeopardy  for  the 
same  offense.  In  contravention  of  section  21, 
article  2,  Constitution  of  Oklahoma. 

The  only  other  ground  urged  in  the  brief  ot 
counsel  for  defendant  as  ground  for  reversal 
Is  the  alleged  error  of  the  trial  court  in  over- 
ruling the  motion  for  a  new  trial  on  the 
ground  that  there  Is  no  sufficient  evidence  to 
sustain  the  verdict  While  the  proof  of  the 
corpus  delicti  of  the  crime  is  based  largely 
upon  circumstantial  evidence.  It  cannot  be 
said,  as  a  matter  of  law,  that  there  is  no 
ctMnitetent  evidence  to  sustain  the  conviction. 

[X]  This  court  has  repeatedly  held  that 
where  there  is  any  evidence  In  the  record 
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from  whldi  the  Jnry  conid  legltlmateljr  con- 
clude that  the  defendant  was  guilty  of  the 
offense  charged,  a  judgment  of  conviction  will 
not  be  set  aside  because  of  the  Insufficiency 
«f  the  evidence;  Cllngan  t.  State,  IB  Okl.  Or. 
483, 178  Pac.  486;  Orilley  y.  State,  IS  OkL  Cr. 
44, 181  Pac.  818.  In  this  case  It  was  admitted 
upon  the  trial,  aa  well  as  conclnslrely  proved, 
that  the  defendant  had  previously  been  con- 
victed In  the  county  court  of  Oarfield  county 
of  a  violation  of  the  prohibitory  Uqoor  stat- 
ute, which  said  conviction  had  become  Aial; 
the  judgment  having  been  appealed  from, 
and  the  conviction  affirmed  by  this  court, 
prior  to  the  institution  of  this  prosecution. 
The  defendant  in  this  prosecution  was  charg- 
ed with  the  subsequent  violation  of  the  pro- 
hibitory liquor  laws.  In  that  he  sold  intoxicat- 
ing liquors  to  an  organization  known  as  the 
IPratemal  Order  of  Eagles,  which  said  order 
bad  a  lodge  room  and  social  quarters  in  the 
dty  of  Enid,  In  said  Qarlleld  county,  OkL 

While  there  lb  no  direct  and  positive  testi- 
mony of  the  physical  delivery  of  intoxicating 
liquors  by  defendant  to  said  order,  there  Is 
proof  of  the  fact  that  the  said  order  received, 
had  <»  hand,  and  dispensed  in  its  club  rooms 
large  quantities  of  whisky,  beer,  gin,  and  wine, 
at  the  time  alleged  in  the  information,  and 
that  defendant  rendered  a  weekly  account  to 
said  order,  which  account  was  itemized, 
showing  that  the  said  order  owed  him  sums 
varying  from  $254  In  one  week  to  $373  in  an- 
other week  In  March,  1917,  for  intoxicating 
liquors  of  various  kinds,  including  whisky, 
beer,  wine,  and  gin,  delivered  to  said  order, 
whidh  said  accounts  were  paid  to  defendant 
by  order  of  the  board  of  trustees  of  said  lodge 
by  checks  or  warrants  of  said  lodge,  payable 
to  the  defendant,  signed  by  the  proper  of- 
ficers thereof,  delivered  to  defendant,  and  by 
him  cashed. 

The  defense  interposed  was  that  defendant 
was  merely  the  collecting  agent  of  a  whole- 
sale liquor  house  located  in  Kansas  City,  Mo., 
operated  by  Danclger  Bros.,  and  that  he  had 
nothing  whatever  to  do  with  the  sales  of  such 
liquor,  which  were  made  direct  to  the  lodge, 
or  club,  and  shipped  by  Interstate  commerce 
in  the  names  of  various  of  Its  members,  with- 
out the  knowledge  of  the  defendant,  and  that 
defendant  merely  collected  the  money  due  on 
these  accounts  by  directiut  of  the  firm  of 
Danclger  Bros,  and  received  a  commission 
for  bis  services  as  collector.  This  theory  of 
the  defense  was  submitted  to  the  Jury  by  the 
court's  Instructions,  and  the  jiury  instructed 
that,  if  they  believed  the  same,  they  should 
acquit  the  defMdant;  and  the  jury  was  also 
Instructed  that  if,  after  considering  the  en- 
tire evidence  in  the  case,  they  had  a  reason- 
able doubt  of  defendant's  guilt,  th^  should 
acquit  him.  It  Is  not  urged  in  this  appeal 
that  the  conrt's  instructions  were  unfair  or 
in  any  way  prejudicial  to  the  substantial 
rights  of  defendant. 


V.  STATE  8S9 

P.) 

[I]  While  the  evidence  la  conflicting.  It  la 
not  for  this  court  to  substitute  its  judgment 
for  that  of  the  jury  under  such  circumstanc- 
es, and  it  cannot  be  said,  as  a  matter  of  law, 
that  there  is  no  competent  evidence  sufficient 
to  sustain  this  conviction.  It  has  heretofore 
beoi  held  by  this  court  that  the  corpus  delicti 
of  an  oftense  may  be  proven  by  circum8tan> 
tial  evidence,  as  was  done  in  this  case. 
Brown  V.  State,  9  OkL  Or.  382,  132  Pac.  869. 

Taking  the  view,  therefore,  that  the  act  is 
constitutional,  and  that  there  is  evidence  in 
the  record,  if  bdleved,  which  authorized  the 
Jury  to  reasonably  condnde  that  the  defend- 
ant was  guilty  of  the  offense  charged,  the 
Judgmait  of  conviction  should  be  afiBrmed; 
and  it  is  so  ordered. 

DOTIiEl,  P.  J.,  and  ABUSTSOMa,  J,„con- 
cur. 


THOMAS  V.  STATE.    (No.  A-3898.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Bfay  10,  1921.) 

(Byttdtnu  by  tka  Court.) 

1.  Homicide  «=>28,  270  — Volustary  Istoxloa- 
tlon  not  a  defense;  volnatary  istoxloatioa  of 

.  defendant  Inoapaoltating  formation  of  pre- 
meditated design  to  Ull  Is  for  Jury. 
Voluntary  Intoxication  is  not  a  defense  to 
a  homicide  oommittad  with  a  design  to  effect 
death.  To  determine  whether  an  admitted  or 
proven  homicide  is  murder  or  manslaughter 
in  the  first  degree,  the  voluntary  intoxication 
of  the  defendant  to  such  a  degree  as  to  render 
tiim  incapable  of  forming  a  premeditated  design 
or  intent  to  kill  is  a  question  of  fact  for  the 
jury,  guided  by  appropriate  instructions  of  the 
court. 

2.  Homicide  «S3286(3),  294(2)  —  lastruetlona 
held  fairly  to  submit  luue  of  voluntary  In- 
toxication and  premeditated  design. 

Held  In  this  case  that  the  instmctions  of 
the  court  as  applied  to  the  testimony  fairly 
submitted  the  issue  of  voluntary  int<MdGation 
and  premeditated  design  to  the  jury. 

3.  Homicide  «=>300(9)„  309(3)— Evidence  held 
not  to  require  Instruotlons  on  taw  reducing 
murder  to  manslaughter  or  of  the  law  of  self- 
defense. 

The  evidence  in  this  case  shows  there  bad 
been  no  quarrel  or  mutual  combat  between  the 
parties,  and  there  was  no  occasion  for  the  court 
to  give  further  instructions  upon  the  law  re- 
ducing the  offense  from  murder  to  manslaugh- 
ter, or  upon  the  law  of  self-defense. 

(Additional  SyUabiu  ly  Editorial  Btalf.) 

4.  Constitutional  law  is=s>73'—  Court  held  to 
have  power  to  fix  day,  but  not  hour,  of  execu- 
tion of  death  sentanoe. 

It  is  the  duty  of  the  court  under  Rev.  Laws 
1910,  f  5987,  as  amended  by  Sees.  Laws  1913,  c 
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lis,  to  appoint  a  day  of  the  execntioii  of  a 
death  sentence  only,  and  the  court  has  no  an- 
thority  to  fix  the  hour  of  execution;  that  being 
for  the  execntive  branch  of  the  gOTernment. 

5.  Criminal  law  ^=91177  —  That  court  fixed 

hour    of  execution   of   ilaatli   aentaaoa   held 

harmless  error. 

Where  in   a   prosecution   for   mnrder   the 

coart  fixed  not  onl;  the  day,  but  the  hour,  of 

execution  in  a  death  warrant,   the  error  was 

harmless  where  the  day  and  hour  named  had 

passed  pending  appeal. 

Appeal  from  District  Court,  Le  Flore 
County;  E.  F.  Lester,  Judge. 

Eli  Thomas  was  convicted  of  murder  and 
sentenced  to  death,  and  he  appeals.  Af- 
firmed. 

N^al  &  Neal,  of  Poteau,  for  plalntllt  in 
error. 

S.  P.  Freellng,  Atty.  Oen.,  and  B.  L.  Ful- 
ton, Asst  Atty.  Gen.,  for  the  State. 

BBSSET.  J.  On  the  4th  day  Of  Septem- 
ber, 1920,  In  the  district  court  of  Le  Flore 
county,  OkL,  Ell  Thomas  was  sentenced  to 
suffer  death  for  the  murder  of  Selma  May- 
field,  and  a  death  warrant  was  issued  on 
that  day  directing  the  execution  of  the  judg- 
ment and  sentence  on  November  23,  1920. 
Afterwards  execution  was  stayed  by  execu; 
tive  order  until  December  23,  1920.  On  De- 
cember 20,  1920,  within  the  time  provided  by 
law,  the  defendant  appealed  from  the  judg- 
ment and  sentence  of  the  trial  court  by  filing 
herein  bis  petition  in  error  with  a  duly  au- 
thenticated transcript  of  the  record  of  the 
case  below,  and  execution  was  further  stay- 
ed by  this  court  pending  this  appeal.  Upon 
application  of  the  defendant,  plaintiff  in  er 
ror  here,  he  was  permitted  in  due  time  to 
file  a  case-made  and  attach  the  same  to  the 
transcript  of  the  record  on  file  in  this  court. 

In  an  advisory  opinion  rendered  to  the 
Governor,  under  the  provisions  of  section 
5969,  R.  L.  1910,  filed  for  pubUcatlon  October 
2,  1920,  a  narrative  history  of  the  proceed- 
ings was  stated,  to  which  reference  is  made, 
and  from  which  it  appears  that  up  to  that 
time  there  had  been  an  observance  of  all 
the  formalities  essential  to  the  taking  of  hu- 
man Ufe,  and  that  the  conviction  and  sen- 
tence of  death  was  in  accordance  with  the 
law  of  the  land. 

Now  that  this  case  Is  before  us  for  judicial 
determination  on  appeal.  It  becomes  our  duty 
to  review  the  case  as  a  whole,  and  in  order 
to  better  understand  the  issues  raised  by  the 
petition  in  error,  in  addition  to  the  matters 
referred  to  in  the  opinion  of  this  court  to 
the  Governor,  a  narrative  synopsis  of  the 
facts,  as  disclosed  by  the  transcript  of  the 
evidence,  is  given. 

The  tragedy  occurred  on  the  6th  day  of  I 
August,  1920,  at  a  picnic  about  four  tnllesi 


west  of  Calhonn,  In  Le  Flore  county.  The 
defendant  claimed  that  he  was  so  under  the 
influence  of  intoxicating  liquor  late  that 
afternoon  that  he  did  not  know  what  oc- 
curred after  he  mounted  his  horse  and  start- 
ed for  home. 

Bertha  McClain,  a  witness  for  the  state, 
testified  In  substance  that  about  one-half 
hour  before  sundown  a  crowd  of  the  boys 
were  preparing  to  leave  this  picnic  ground, 
and  that  be  and  Selma  Mayfleld,  the  deceas- 
ed, went  over  some  little  distance  south  of 
the  picnic  ground  to  get  their  horses.  There 
was  a  bunch  of  boys  over  north  of  where 
they  were  and  they  rode  over  that  way. 
Witness  was  riding  some  few  yards  ahead  of 
Mayfield,  who  was  riding  one  horse  and  lead- 
ing another,  making  him  ride  a  little  more 
slowly.  As  witness  stopped  about  halfway 
between  the  ball  ground  and  the  picnic 
ground,  Elt  Thomas  came  riding  from  the 
picnic  ground,  and  just  as  Mayfield  rode 
ahead  of  him  EH  said  to  Mayfield,  "Where 
In  hell  are  you  going?"  Mayfleld  looked  back 
over  his  shoulder  and  said,  "I  am  going  to 
hell  If  I  d<Hi't  change  my  way."    Ell  said. 

"Yes,  you  Q d bastard,  you  haven't 

got  time  to  pray  because  you  are  on  your 
way."  Ell  stopped  his  horse  and  dismount- 
ed and  untied  the  end  of  a  blue  jumper  tied 
to  his  saddle  and  turned  around  like  he 
might  be  looking  for  a  club  or  sometblng. 
Witness  thought  it  was  about  this  time  that 
Mayfleld  also  dismounted.    Then  Ell  stopped 

and  looked  up  and  said,  "There  is  too  d 

many,"  and  turned  and  went  back  to  the 
horse  and  got  his  gun  out  of  the  jumper  and 
went  to  shooting.  Mayfield  started  to  run 
around  the  horses,  and  the  defendant  shot 
again,  going  around  the  horses  after  him. 
Mayfield  ran  towards  the  ball  ground,  and 
Ell  struck  out  after  him,  shooting  at  him. 
Witness  could  not  be  sure  which  shots  hit 
the  deceased,  but  there  were  four  shots  fired, 
and  two  of  them  strudc  Mayfleld.  Witness  ^ 
did  not  know  what  was  said  when  Mayfleld 
fell,  but  saw  some  fellows  come  over  towards 
them,  and  one  of  them  jerked  the  gun  away 
from  Ell.  Witness  did  not  know  of  any 
trouble  between  deceased  and  defendant 
prior  to  this  time. 

Jeff  Tolbert,  a  witness  for  the  state,  tes- 
tified in  substance  that  there  was  a  bunch 
of  boys  out  northwest  of  the  picnic  grounds 
about  60  yards,  that  Bertha  McClain  came 
up  that  way  on  horseback,  and  that  right  be- 
hind him  came  Selma  Mayfield,  riding  a 
horse  and  leading  one.  BU  Thomas  ap- 
proached, also  riding  a  horse,  and  asked 
Selma  Mayfield,  "Where  in  hell  are  you 
going?"  Mayfleld  answered,  "To  hell  If 
I  don't  change  my  ways."  Then  EU  said 
something  like  he  would  not  be  long  about 
going,  and  got  down  olf  of  his  horse  and 
started  like  he  was  going   to  get  a  dub. 
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Mayfleld  got  d»vm  off  of  his  horse,  and  Ell  | 
went  back  to  his  horse  and  got  a  gun  out  of , 
a  Jumper  tied  on  to  the  saddle  and  started  to 
wards  the  Mayfleld  boy  and  shot  him  Just 
as  he  went  around  his  horse.  Ell  followed 
him  around,  shooting  at  him,  and  when  the 
third  shot  was  fired  witness  ran  off. 

Joe  Daugherty,  a  witness  for  the  state, 
testified  that  there  was  a  bunch  of  boys 
gathered  about  75  yards  from  the  stands  out 
there,  and  that  he  started  to  where  they 
were  and  got  within  about  35  or  40  feet  of 
where  they  were.  Selma  Mayfleld  and  Eai 
Thomas  rode  along,  and  Selma  was  riding  a 
little  faster  than  Ell,  and  Eli  asked  Selma 
where  he  was  going,  and  Selma  said,  "I  am 
going  to  hell  If  I  don't  change  my  way."    Ell 

said,  "And  by  G I  am  going  to  help  you 

along."  Then  the  two  got  down  off  their 
horses  about  the  «ame  time,  and  Eli  went  to 
his  Jumper  that  was  tied  on  the  saddle  and 
ran  his  hand  in  there  and  took  it  out,  and 
then  turned  around  and  went  back  and  got 
his  gun  out  of  the  jumper  and  shot  Selma  as 
he  was  standing  at  the  horse's  head.  Selma 
started  to  run  around  his  horse,  and  Eli  shot 
the  second  shot,  and  it  seemed  like  he  hit 
the  horse,  because  the  horse  ran  off,  and  Eli 
followed  him  all  around  and  shot  the  third 
and  fourth  shots.  Selma  ran  about  25  or  30 
feet  before  he  fell.  Some  fellow  ran  up  and 
took  the  gun  away  from  Ell  when  he  was 
about  10  feet  distant  from  where  Selma  fell. 
At  the  time  Eli  began  shooting  Selma  bad 
started  to  run  around  his  horse. 

Hoy  Nixon,  a  witness  for  the  state,  tes- 
tified In  substance  that  this  colored  boy,  Ell 
Thomas,  was  coming  from  the  west,  going 
towards  the  east  The  white  boy,  Selma 
Mayfleld.  was  coming  facing  the  north. 
They  crossed,  EHl  coming  right  in  behind  the 
white  boy,  and  he  asked  him  where  he  was 
going,  and  the  white  boy  said,  "Going  to  hell 
if  I  don't  change."  Ell  said,  "Tes :  you  are, 
and  you  are  going  right  now,"  Then  he  got 
off  of  his  horse  and  made  for  a  club,  and  the 
club  was  too  big,  and  he  went  back  to  his 
horse  and  got  a  gun  and  went  to  shooting. 
Ell  got  off  of  his  horse  first,  and  Selma  got 
off  of  his  horse  and  went  on  the  other  side 
of  the  horse.  Mayfleld  began  to  run  after 
the  second  shot  was  flred.  Ell  took  after 
him  end  he  flred  two  more  shots.  Burl 
Homback's  boy  caught  Ell  and  took  the  gun 
from  him,  after  he  had  pursued  Mayfleld 
about  50  yards.  Mayfleld  fell  down  or  sat 
down,  and  Ell  was  about  15  feet  away  when 
the  Hornback  boy  got  the  gun. 

EU  Thomas,  the  defendant,  testified  In  his 
own  behalf,  substantially  as  follows:  That 
he  was  22  years  of  age;  that  he  was  a  mar- 
ried man  and  lived  about  a  mile  and  a  half 
from  Calhoun ;  that  he  was  slightly  acquaint- 
ed with  Selma  Mayfleld;  knew  him  when  he 
saw  him;  that  he  went  to  Calhoun  between 
9  and  10  o'clock  the  day  of  the  picnic  and 
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started  to  drinking  over  there,  where  he  got 
hold  of  some  choc  and  drank  It ;  that  he  ther> 
started  for  the  picnic  grounds,  and  on  his 
way  over  there  he  and  another  boy  bought 
a  quart  of  wild-cat  whisky,  which  they 
drank;  that  was  about  one-half  mile  from 
the  picnic  grounds.  Further  on  and  Jiearer 
the  picnic  they  met  up  with  a  colored  fellow 
who  had  a  keg  of  choc,  and  three  of  them 
boui^t  three  gallons  of  it  and  drank  all  of 
It  Defendant  got  into  the  wagon  where  the 
choc  was  because  he  could  not  ride  his  horse, 
on  account  of  the  way  his  head  was  "going 
around"  and  because  be  could  not  see. 
When  they  got  to  the  picnic  ground,  they  got 
hold  of  a  40-cent  bottle  of  lemon  extract 
from  the  Raleigh  medicine  man.  After  they 
drank  that  defendant  got  out  of  the  wagon 
where  the  choc  was  and  got  into  Tom  Mul- 
lens' wagon  and  lay  there  a  little  while. 
His  horse  was  standing  at  the  back  end  of 
this  wagon.  At  this  point  defendant  testifi- 
ed, "I  got  out  of  the  Mullens  wagon  and  got  on 
my  horse,  and  that  is  all  I  remember  until  af- 
ter they  arrested  me."  Defendant  stated  that 
he  had  had  no  dlfflculty  at  any  time  with 
Mayfleld  and  would  not  have  done  what  he 
did  for  anything,  that  he  Just  tied  the  gun 
on  the  saddle  and  went  to  the  picnic  and  had 
no  intention  of  hurting  anybody,  and  that  he 
had  never  been  in  trouble  of  any  kind  before. 

On  cross-examination  the  defendant  stat- 
ed that  he  and  Klnley  James  together  drank 
a  gallon  of  choc  at  Calhoun;  that  they 
bought  the  quart  of  whisky  from  Isam  Boyd 
about  a  mile  from  the  picnic  grounds  about 
12  o'clock  and  drank  it  within  a  short  time 
after  they  bought  It;  that  soon  after  this 
they  met  up  with  Ed  Nails  and  with  Will 
Mills  and  two  other  boys,  who  had  this  keg 
of  choc,  and  that  they  purchased  three  gal- 
lons of  It  about  3  o'clock ;  two  of  the  boys  got 
drunk  ond  got  down  by  the  side  of  the  road ; 
It  was  about  4  o'clock  when  he  got  out  of 
the  wagon  c<mtainlng  the  dioc  and  got  into 
Tom  Mullens'  wagon;  that  he  stayed  there  a 
while  and  then  got  on  his  horse  and  started 
home;  that  he  remembered  getting  out  of 
this  wagon  and  onto  his  horse,  but  that  was 
all  he  remembered ;  that  no  one  assisted  him 
to  get  on  his  horse;  that  he  did  not  remem- 
ber seeing  Selma  Mayfleld  that  day. 

Sally  Payton,  a  witness  for  the  defendant, 
testified  that  she  saw  the  defendant  two  or 
three  times  that  day,  at  different  places  on 
the  picnic  grounds,  and  that  he  was  intox- 
icated, and  that  the  last  time  she  saw  him 
he  was  shooting. 

Tom  Mullens,  deputy  sheriff,  a  witness  for 
the  defendant  testified  that  he  saw  the  de- 
fendant, EU  Thomas,  several  times  that  day, 
and  that  he  did  not  know  whether  he  had 
been  drinking  that  day  or  not ;  that  he  heard 
gunshots  about  300  or  400  yards  away,  and 
that  he  immediately  started  to  the  place 
where  the  gun  was  flred;  that  he  saw  Selma 
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Maylleld  pursued  by  BU  Thomas,  wbo  was 
shooting  at  him;  that  Ell  followed  Selma 
until  they  were  only  a  few  feet  apart,  and 
Selma  fell,  and  that  McKlnley  Eomback 
took  the  Kon  away  from  Bli,  after  which 
witness  placed  the  defendant  under  arrest 
On  cross-examination  by  the  state  thla  wit- 
ness said  he  asked  EU  how  he  came  to  do 
this  and  he  said  he  did  It  to  save  his  own 
life;  that  Bertha  McCIaln  had  a  gun  drawn 
on  him  and  the  other  fellow  had  his  hand  In 
his  bosom  as  though  he  was  going  to  draw 
a  gun. 

McKluIey  Homback,  a  witness  for  the  de- 
fendant, testified  that  he  saw  the  defendant 
about  5  o'clock  in  the  afternoon  coming  from 
the  picnic  ground  towards  the  ball  ground; 
that  he  was  in  Ernest  Eubanks'  wagon  when 
witness  first  saw  him;  and  that  he  after- 
wards walked  to  the  ball  diamond  where 
they  were  playing.  After  that  witness  saw 
defendant  on  the  picnic  ground,  and  the  lat- 
ter said  he  was  fixing  to  go  home  and  was 
then  looking  for  Jils  horse.  A  little  later  he 
was  on  his  horse  and  stated  he  was  going 
home.  Ell  stopped  over  there  where  there 
were  some  other  boys,  and  this  Mayfield  boy 
was  coming  along,  riding  one  horse  and  lead- 
ing another  and  they  met  there  about  the 
same  time.  Witness  was  not  near  enough 
to  hear  what  was  said,  but  saw  EUl  get  down 
off  of  his  horse,  and  he  seemed  to  be  looking 
for  a  rock  or  stick  or  something,  and  then 
he  went  back  to  bis  borae  and  said,  "All 
three  of  you  get  down  while  I  get  my  gun." 
By  this  time  witness  was  pretty  close  to  him 
and  the  shooting  began.  Witness  tried  to 
get  there  to  prevent  the  trouble  and  finally 
overtook  defendant  and  reached  out  and  got 
the  gun  by  the  barrel  and  Eli  turned  loose  of 
it.  Witness  did  not  see  EU  drinking  that 
day,  but  thought  that  he  had  been  drinking. 
Witness  was  a  brother-in-law  of  Bli  Thomas. 

George  Klnnemore,  a  witness  for  the  de- 
fendant, stated  that  he  did  not  know  whether 
the  defendant  was  drinking  that  day  or  not; 
that  he  seemed  to  have  been  drinking,  but 
witness  did  not  see  him  drinking;  that  he 
just  acted  "nice"  and  like  he  was  having  a 
good  time  Uke  the  other  boys. 

Bertha  MeClain,  recalled  in  rebuttal  for 
the  state,  denied  that  he  had  a  pistol  or  that 
he  drew  a  pistol  on  the  defendant  that  day ; 
that  the  deceased,  at  the  time  he  was  shot, 
had  the  bridle  reins  of  one  horse  in  one  hand 
and  with  the  other  hand  held  the  rope  by 
which  he  was  leading  the  other  horse;  that 
witness  did  not.  have  his  hands  in  his  bosom 
as  though  he  was  going  to  get  a  pistol. 
Right  after  the  difficulty  Louie  Maybry 
searched  this  witness  and  found  no  gun. 

Louie  Maybry,  lalled.  on  the  part  of  the 
state,  testified  tjat  Ell  stated  that  Bertha 
McClaln  and  Selma  Mayfield  had  pistols,  try- 
ing to  shoot  him,    We  quote  from  the  record: 


"Q.  He  said  that  Bertha  McCtain  and  Sehna 
had  a  pistol  trying  to  shoot  bfin?  A.  Well,  he 
didn't  call  his  name— he  called  Bertha's  name, 
and  he  said  'the  other  fellow.' 

"The  Court:  I  nnderstand  the  qnestioi  of 
self-defense  isn't  interposed. 

"Mr.  Fowler:  It  isn't  interposed. 

"Mr.  McCurtain:  I  onderstood  he  put  some 
witnesses  on  to  the  effect  that  the  defendant 
at  the  time  claimed  that  this  man  was  trying 
to  shoot  him. 

"Mr.  Fowler:  That  was  bronght  out  by  the 
state. 

"The  Conrt:  I  understand  that  the  defendant 
didn't  daim  that  he  shot  this  man  in  self-de- 
fense. 

"Mr.  Fowler:  We  do  not 

"Mn  McCortain:  I  had  understood  the  testi- 
mony of  the  witness  Mullens  to  be  that  he  had 
Bertha  McClain  arrested.  That  testimony  was 
brought  out  by  the  state,  but  I  was  just  simply 
wanting  to  meet  the  testimony  that  he  at  that 
time  claimed  that  this  man  was  trying  to  shoot 
him." 

This  is  substantially  all  the  testlm<my  that 
was  given  in  this  case. 

There  were  no  exceptions  saved  at  any 
time  during  the  trial  to  the  admission  of  any 
testimony. 

There  were  no  Inatmctions  asked  by  the 
defKidant,  and  none  given  by  the  court, 
covering  the  law  of  self-defense. 

There  was  no  motion  for  a  new  trial  filed, 
no  motion  for  an  arrest  of  Judgment,  and  the 
attorney  who  tried  this  cause  never  took  any 
further  steps  In  the  case  after  the  renditton 
of  the  verdict  of  guilty. 

Specifications  of  Error. 

The  plaintiff  in  error  specifies  as  error  ap- 
parent In  this  record  the  propositions  as  fol- 
lows: 

(1)  The  evidence  is  insufficient  to  sustain 
the  verdict  of  the  Jury  and  insufficient  to  sus- 
tain any  verdict  other  than  a  conviction  of 
manslaughter. 

(2)  The  coTurt  erred  in  falling  to  instruct 
the  Jury  as  to  the  substantive  law  of  the 
case,  (a)  No  lastructlons  as  to  the  law  of 
self-defense,  (b)  No  instruction  as  to  the 
doctrine  of  mutual  combat,  reducing  the  of- 
fense from  murder  to  manslaughter. 

(8)  The  record  discloses  that  the  plaintiff 
in  error  was  deprived  of  his  right  to  appeal 
in  this  cause  by  case-made. 

[1,2]  The  defendant,  under  the  first  speci- 
fication of  error,  claims  that  the  evidence 
shows:  First,  tiiat  the  defendant  was  at  and 
prior  to  the  time  of  the  homicide  In  such  a 
state  of  intoxication  as  to  render  blm  in- 
capable of  taking  human  life;  and,  second. 
If  such  state  of  intoxication  did  not  exist, 
that  the  defendant  was  Justified  In  taking 
the  life  of  the  deceased  in  his  own  necessary 
self-defense. 

The  question  of  whether  the  homicide,  un- 
der the  evld^ice,  was  murder,  or  whetlier. 
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by  reason  of  the  voluntary  Intoxication  of 
the  defendant  to  isuch  an  extent  tliat  he  was 
Incapable  of  forming  a  premeditated  design 
to  kill  the  deceased,  the  offense  was  reduced 
to  manslaughter  In  the  first  degree,  was  fair- 
ly submitted  to  the  jury  in  three  separate  in- 
structions, which,  considered  as  a  whole, 
correctly  stated  the  law ;  and  it  was  for  the 
Jury,  guided  by  the  court's  instructions,  to 
determine  from  the  testimony  whether  the 
defendant  was  In  fact  so  intoxicated  that  he 
had  no  premeditated  motive  or  design  to  kill 
the  deceased.  Stouse  v.  State,  6  OkL  Cr. 
416,  119  Pac.  271;  Updike  v.  State,  9  OkL  Cr. 
124,  130  Pac  1107;  Oheadle  v.  State,  11  Okl. 
Cr.  666,  149  Pac.  919. 

With  the  exception  of  the  testimony  of  the 
defendant  himself,  there  was  no  evidence 
showing  that  the  defendant  was  intoxicated 
to  such  an  axtent  as  to  render  him  Incapable 
of  forming  an  Intent  or  design  to  kill  Selma 
Ifayfleld.  The  defendant  Is  bound  by  the 
statements  of  his  own  witnesses,  and  the  tes- 
timcniy  of  these  witnesses  indicated  that  he 
was  not  so  intoxicated.  Under  the  Instmc- 
tions  of  the  court  this  question  was  submit- 
ted to  the  Jury,  and  the  Jury,  by  Its  verdict  of 
murder,  imposing  the  death  penalty,  evident- 
ly found  that  such  a  state  of  intoxication  did 
not  exist. 

As  to  the  questions  of  fact  relating  to  in- 
toxication to  such  an  extent  as  to  negative 


atructions  of  the  court  upon  that  question, 
the  representatives  of  the  Attorney  General's 
office  for  the  state  do  not  agree.  After  a 
full  and  careful  consideration  of  the  evi- 
dence shown  in  this  record  and  the  Insttrus 
tlons  of  the  court  upon  the  question  of  vol- 
untary intoxication,  this  court  Is  of  the 
opinion  that  the  verdict  of  the  Jury  shoold 
not  be  disturbed  or  the  sentence  on  that  a<y 
count  modified. 

[8]  The  defense  of  self-defense  is  incon- 
sistent with  the  defense  of  Intoxication  to 
such  an  extent  as  to  render  one  incapable  of 
forming  an  Intent  or  design  to  kill.  If  the 
defendant  was  so  intoxicated  as  to  be  in- 
capable of  forming  such  Intent,  he  would  at 
the  same  time  be  Incapable  of  having  mo- 
tives that  would  cause  him  to  act  in  self- 
defense.  Under  the  circumstances  disclosed 
by  this  record,  where  there  had  been  no  dif- 
ficulty or  111  feeling  between  the  parties  and 
no  quarrel  or  mutual  combat,  there  was  no 
occasion  for  the  court  to  Instmct  the  Jury  as 
to  the  law  of  self-defense,  or  to  give  further 
Instructions  reducing  the  crime  from  murder 
to  manslaughter.  In  the  trial  below  the  de- 
fendant did  not  claim  self-defense,  and  he 
has  no  right  to  insist  on  such  defense  here. 
However,  if  the  evidence  disclosed  any  of  the 
elements  of  self-defense,  the  verdict  being  for 
morder,  imposing  the  death  penalty,  we 
would  be  Inclined  to  consider  it,  even  though 


the  question  was  not  raised  In  the  court  be- 
low. 

The  third  assignment  of  error  need  not  be 
considered,  further  than  to  state  that,  since 
the  defendant's  brief  was  filed  and  vrlthin 
the  time  provided  by  law,  the  defendant  has 
been  permitted  to  file  his  case-made  and 
atta(^  the  same  to  the  transcript  of  the  rec- 
ord and  petition  In  error  previously  filed ;  so 
that  the  defendant's  case  has  been  consider- 
ed on  both  the  transcript  at  the  record  and 
the  case-made,  by  which  the  defendant  has 
been  accorded  his  right  of  appeal  by  both 
methods. 

[4,  t]  The  order  In  the  death  warrant  fix- 
ing the  hour  of  execution  between  4  o'<dock 
a.  m.  and  4  o'clock  p.  m.  of  the  day  set  was 
unauthorized.  It  was  the  duty  of  the  court, 
under  section  6967,  R.  Tx  1910,  as  amended 
by  Session  Lews  of  1913,  p.  206,  to  appoint 
the  day  of  the  execution  only.  It  la  for  the 
executive  branch  of  the  government,  under 
our  laws,  to  fix  the  hour.  Since  the  day  and 
hour  named  in  the  death  warrant  have  pass- 
ed, and  It  is  the  duty  of  the  executive  to  fix 
the  hour  of  punishment,  the  error  of  the 
court  in  tUs  regard  is  harmless. 

For  the  reasons  stated  In  this  opinion,  the 
Judgment  of  the  trial  court  Is  afiirmed,  and 
the  warden  of  the  state  penitentiary  at  Mc- 
Alester  is  hereby  ordered  and  directed  to 
carry  into  etFect  against  this  defendant  the 


poreinedltatiom  or  design  to  Ull,  and  the^  In- ^judgment  and  sentence  of  the  district  court 

penalty  to  be  executed  on  the  15th  day  of 
July,  1921,  in  the  manner  provided  by  the 
laws  of  this  state. 

DOYLB;  p.  J.,  and  BIATSON,  J.,  concur. 


(109  Kan.  9) 

SIMPSON  V.  SCHIFF.    (No.  23107.) 
(Supreme  Court  of  Kansas.    April  9,  1821.) 

(Byllabtu  by  th»  OonrtJ 

1.  Mnniolpal  oorporatlons  «=>706(S)— Evidence 
snstalned  Judgment  for  plaintiff  for  Injuries 
In  oolllslon  between  motoroycle  •■  whloh  he 
was  a  passenger  and  defendant's  automobile. 

In  an  action  to  recover  damages  for  injories 
resulting  from  a  collision  with  a  motorcycle 
npon  which  plaintiif  was  riding  as  a  passenger 
and  a  motorcar  driven  by  defendant,  it  is  heUt 
there  was  sufficient  evidence  to  sustain  a  Judg- 
ment in  plaintiS's  favor. 

2.  Continuance  «s»22— Trial  «s»4l( I)— Refus- 
al to  enforce  rule  In  absence  of  defendant's 
witness  or  to  continue  cause  held  not  error. 

Before  any  testimony  was  offered  the  de- 
fendant aslied  to  have  the  rule  enforced  as  to 
plaintiff's  witnesses,  but,  for  the  reason  that  de- 
fendant's witnesses  had  not  appeared,  the 
court  refused  to   enforce  the   rule   until  they 
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were  present.    Held,  there  wu  no  abuse  of  di*- 

cretion  in  the  ruling  nor  in  the  refusal  of  the 
court  to  continue  the  case  until  defendant's  wit- 
nesses could  be  present. 

3.  Evidence  <8=3558  (4)— Cross-examination  a» 
to-«xpert  opinion  whether  oompound  fracture 
oould  be  reduced  held  properly  sustained. 

A  physician,  called  merely  for  the  purpose 
of  identifying  X-ray  plates  made  by  him  show- 
ing a  fracture  of  both  bones  of  one  of  plain- 
tiff's legs,  testified  that  he  did  not  know  wheth- 
er the  fracture  had  been  reduced  before  the 
plates  were  made,  and  that  he  could  not  say 
whether  or  not  it  was  a  compound  fracture. 
Held,  that  an  objection  to  a  question  on  cross- 
examination  calling  for  his  opinion  whether  or 
not  a  compound  fracture  could  be  reduced  the 
same  as  any  other  kind  was  properly  sustained. 

4.  Appeal  and  error  «s>  1 046  (5)— Remarks  by 
trial  court  held  not  prejudicial. 

Bemarks  made  by  the  court  in  the  trial  of 
a  case  and  other  rulings  in  respect  to  evidence 
considered,  and  held  not  to  be  prejudicial. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  P.  O.  Slmpaon  against  Samuel 
SchlfC.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Herrod  &  Roberts,  of  Kansas  City,  Kan., 
and  H.  O.  Pope,  of  Kansas  City,  Mo.,  for  ap- 
pellant 

Stanley  &  Stanley,  of  Kansas  City,  Kan., 
and  Lynch,  Kennedy  &  Ouffln,  of  Kansas 
City,  Mo.,  for  appellee. 

PORTER,  J.  This  la  an  appeal  from  a 
judgment  in  plaintiff's  favor  for  damages 
for  Injuries  resulting  from  a  collision  be- 
tween a  motorcycle  on  wbicb  plaintiff  was 
riding  and. a  motorcar  driven  by  tbe  defend- 
ant. 

The  plaintiff's  evidence  showed  the  follow- 
ing facts  in  substance:  The  accident  oc- 
curred in  Kansas  City,  Mo.,  on  the  after- 
noon of  May  25,  1919.  A  fellow  workman, 
one  Friberger,  invited  plaintiff  to  ride  home 
as  a  passenger  on  his  motorcycle.  Twenty- 
Fifth  street  runs  east  and  west  and  is  cross- 
ed by  Southwest  boulevard,  which  runs 
northeast  and  southwest.  The  motorcycle 
was  being  driven  on  the  right  of  the  center 
of  Twenty-EHfth  street  near  the  Intersection 
of  that  street  and  Southwest  boulevard.  The 
defendant  was  operating  his  automobile  in 
a  northeasterly  direction  on  the  boulevard 
and  driving  to  the  left  of  the  center,  and 
when  he  reached  the  Intersection  of  the  two 
streets  failed  to  make  a  proper  turn,  and 
negligently  drove  his  automobile  with  great 
force  and  violence  against  the  motorcycle, 
overturning  it  and  injuring  the  plaintiff. 

[1]  Each  party,  as  usual  in  such  accidents, 
claims  that  the  other  was  in  fault,  and  each 
contends  that  the  other  violated  ordinances 


,  of  the  dty  which  require  motor  cars  and  ver 
hides  to  be  driven  on  the  right  of  the  center 
of  a  street,  and  prohibit  a  higher  rate  of 
speed  than  10  miles  an  hour  at  a  street  In- 
tersection. There  was  a  sharp  conflict  in 
the  evidence,  but  the  special  finding  to  tlie 
effect  that  just  before  the  accident  occurred 
plaintiff  was  giving  attention  to  the  manner 
in  which  the  motorcycle  was  being  driven  is 
sustained  by  his  testimony  that  he  Imew 
they  were  on  the  right  side  of  the  center  of 
the  street  and  that  the  motorcycle  was  going 
slow,  and  further  by  evidence  that  Imme- 
diately before  the  accident  tbe  motorcyde 
was  passed  by  another  car.  There  was  evi- 
dence to  sustain  the  special  finding  that  de- 
fendant did  not  do  everything  in  his  t>ower 
to  avoid  the  collision,  and  that  he  was  neg- 
ligent in  failing  to  make  a  proper  turn  at 
the  intersection  of  the  two  streets.  This  dis- 
poses of  the  merits  of  the  case. 

[2]  The  prindpal  contention  is  that  the 
trial  court  was  prejudiced  against  defend- 
ant, abused  its  discretion  by  making  improp- 
er remarks  In  the  presence  of  the  Jury,  and 
1^  many  other  respects  prevented  the  defend- 
ant from  having  a  fair  trial.  After  tbe  open- 
ing statements  of  counsel  for  the  parties  and. 
before  any  testimony  had  been  introduced, 
the  defendant  asked  to  have  the  rule  en- 
forced as  to  witnesses,  but,  for  the  reason 
that  defendant's  witnesses  had  not  appeared, 
tbe  court  refused  to  enforce  the  rule  until 
they  were  present  The  court  might  tiave 
enforced  the  rule  as  to  plaintiff's  witnesses 
and  might  have  ordered  that  when  defend- 
ant's witnesses  appeared  the  rule  should  t>e 
enforced  as  to  them.  Neither  the  refusal  to 
enforce  the  rule  nor  the  refusal  to  adjourn 
the  trial  until  defendant's  witnesses  could  be 
present  can  be  held  an  abuse  of  discretion. 

[3]  The  plaintiff  called  an  X-ray  spedalist 
who  produced  photographs  showing  a  frac- 
ture of  both  bones  of  the  right  leg  of  plain- 
tiff, which  were  taken  the  day  following 
plaintiff's  injury.  These  were  introduced  in 
evidence.  On  cross-examination  the  witness 
said  that  he  did  not  know  whether  the  frac- 
ture had  been  reduced  before  the  plates  were 
made  and  could  not  say  from  tbe  plates 
whether  the  fracture  was  a  compound  one 
or  not  The  court  sustained  an  objection  to 
a  question  calling  for  his  opinion  as  to 
whether  a  compound  fracture  could  be  re- 
duced the  same  as  any  other  kind  of  a  frac- 
ture. The  ground  of  the  objection  was  that 
it  was  not  proper  cross-examination.  Al- 
though the  witness  was  a  physician,  he  was 
called  merely  for  the  purpose  of  identifying 
the  plates  made  by  him  and  the  ruling  was 
correct 

On  cross-examination  of  one  of  plaintiffs 
witnesses  she  testified  that  she  had  heen  In 
court  as  a  witness  for  plaintifl  three  days 
without  a  subpoena  and  was  laying  off  from 
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ber  work.  The  oonnsel  for  tbe  defendant 
then  Inquired  whether  the  plaintUTs  attor- 
neys had  agreed  to  pay  ber  for  coming  to 
the  Kansas  side  to  testify.  In  sustaining  an 
objection  the  court  said: 

"In  order  to  save  time,  I  will  simply  say  to 
the  jury  a  person  cannot  be  compelled  to  come 
from  Missouri  by  subpoena;  there  is  no  use 
taking  up  the  time;  it  is  immaterial  whether 
she  came  on  a  subpcena,  and  as  to  whether  she 
is  receiving  any  compensation  outside  of  her 
witness  fee  or  anything  of  that  kind,  I  pre- 
sume that  is  a  competent  question.  If  it  refers 
to  witness  fees,  it  is  immaterial." 

(4]  It  ia  fwrlooaly  insisted  that  this  show- 
ed that  the  court  was  prejudiced  against  the 
defendant.  We  think,  in  view  of  the  fact 
that  the  statement  gave  an  opportunity  to 
defendant  to  show  by  proper  questions 
whether  tbe  witness  was  to  receive  any  com- 
poisation  aside  from  the  usual  witness  fees, 
the  defendant  could  not  have  been  prej- 
udiced by  the  remariis  of  the  court  There 
Is  no  merit  in  the  contentlcm  that  the  mo- 
tion to  discharge  tbe  Jury  should  hare  been 
sustained  because  of  voluntary  remarks,  made 
by  the  court  during  the  progress  of  the  trial. 

The  defendant's  attorneys,  after  obtaining 
written  statements  from  some  of  plaintlfTe 
witnesses,  took  their  depositions  in  Kansas 
City,  Mo.,  and  the  depositions  were  on  file  at 
the  time  of  the  trlaL  The  witnesses,  how- 
ever, were  in  attendance  and  testified.  A 
great  deal  of  unnecessary  time  was  taken  In 
the  cross-«zamlnatlon  of  these  witnesses  in 
an  attempt  to  show  contradictions  between 
th^  testimony  and  their  former  statements. 
The  court  permitted  an  extensive  cross-ex- 
amination for  this  purpose,  but  endeavored 
to  hasten  the  trial  and  manifested  some  im- 
patience at  the  persistence  of  counsel  in  go- 
ing over  the  same  matters. '  We  discover  no 
error  in  the  rulings  respecting  this  cross- 
examination. 

An  objection  was  sustained  to  the  Intro- 
duction of  the  depositions  which  were  offered 
for  the  avowed  purpose  of  Impeachment. 
Tbe  witnesses  gave  their  explanations  as  to 
how  the  contradictions  occurred,  and  the 
evidence  went  before  the  Jury,  which  passed 
upon  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses.  Section  358  of 
tbe  Civil  Code  provides  that  when  a  deposi- 
tion is  offered  to  be  read  in  evidence  It  must 
appear  to  the  satisfaction  of  the  court  that 
for  any  cause  spedfled  in  section  337  the  at- 
tendance of  the  witness  cannot  be  procured. 
Gen.  Stats.  1915,  i  7262.  It  cannot  be  held, 
therefore,  that  the  depositions  themselves 
were  admissible. 

A  young  woman  who  witnessed  the  acci- 
dent and  who  testified  for  the  plaintiff,  after 
being  cross-examined  with  respect  to  her 
statements,  was  asked  on  redirect  examina- 
tion what  the  attorney  for  the  defendant  said 


when  he  asked  her  to  make  the  statement. 
Eer  testimony  was  that  she  asked  him  if  he 
was  an  attorney  for  the  defendant,  and  that 
he  answered  that  he  represented  the  insur- 
ance company.  It  is  Insisted  that  this  was 
prejudicial  error,  and  that  the  answer  should 
have  been  stricken.  The  question  was  not 
Improper,  and  any  representations  the  attor- 
ney made  at  the  time  he  procured  the  state- 
ment were  competent  Moreover,  the  defend- 
ant can  hardly  complain  of  what  his  attor- 
ney said  to  the  witness  when  asking  for  her 
statement 

We  fail  to  discover  any  pr^udijclal  error 
in  the  rulings  of  the  trial  court,  and  tbe 
Judgment  Is  affirmed. 

AU  the  Justices  concurrins. 


O'GRADY  V.  O'GRADY. 

(Supreme   Court  of  Kansas. 


(109  Kan.  lOS) 
(No.  23148.) 
May   7,  1921.) 


(BvUabiu  by  fhe  Owtrt.) 
Divorce  «=»97— Refusal  to  allow  defendant  la 
default   to  answer  held  abuse  of  discretion. 

The  refusal  of  the  court  to  allow  the  de- 
fendant, who  was  in  default  for  an  answer  in 
an  action  for  divorce,  permission  to  file  an  an- 
swer and  make  a  defense,  is  held,  under  the 
circumstances  of  the  case,  to  be  an  abuse  of 
discretion. 

Appeal  from  District  Court,  Wyandotte 
County. 

Suit  by  Stephen  O'Grady  against  Alice 
CGrady  for  divorce.  Decree  for  plaintiff, 
and  defendant  appeals.  Beversed  and  re- 
manded. 

Judy  &  Gill>ert,  of  Kansas  City,  for  ap- 
pellant 
Lee  O.  C!arter,  of  Kansas  City,  for  appellee. 

JOHNSTON,  C.  J.  This  Is  an  appeal  from 
a  Judgment  granting  the  plaintiff  a  divorce. 
The  contention  here  Is  that  the  court  abused 
Its  discretion  in  denying  to  tbe  defendant 
permission  to  file  an  answer  and  make  a  de- 
fense to  the  action.  Plaintiff's  petition  was 
filed  on  March  22,  1920,  and  on  April  1,  1920, 
a  return  was  filed  showing  service  of  sum- 
mons on  the  defendant  in  Chicago  on  March 
25,  1920.  A  motion  for  temporary  alimony 
and  suit  money  was  filed  by  defendant  on 
May  13,  1920,  together  with  an  affidavit  in 
which  she  denied  the  averments  of  plalntlfl) 
to  the  effect  that  she  Iiad  been  guilty  of  ex- 
treme cruelty  and  gross  neglect  of  duty.  On 
May  29, 1920,  this  motion  was  heard  and  over- 
ruled, and  shortly  afterwards  negotlatlona 
looking  towards  a  reconciliation  between 
plaintiff  and  defendant  and  the  dismissal  of 
the  action  were  begun.  They  proceeded  so 
far  that  on  June  17, 1920,  the  plaintiff  agreed 

m 
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witb  connsel  for  defendant  that  be  would 
dismiss  the  action  and  resmne  marital  re- 
lations with  his  wife  in  Chicago  if  she  would 
wire  him  the  sum  of  $60.  A  telegram  to 
this  etTect  was  sent  to  her  In  Chicago,  but 
was  not  delivered  because  she  happened  to 
be  ont  of  the  city  on  that  day.  On  her  re- 
turn the  following  day  she  wired  the  money 
to  be  delivered  to  him.  When  plaintiff  learn- 
ed of  the  delay  in  the  sending  of  the  money 
he  stated  that  he  would  not  carry  ont  the 
agreement,  but  would  insist  on  a  trial  of 
the  action.  The  case  was  called  on  the 
morning  of  June  19th,  when  connsel  for,  de- 
fendant informed  the  plaintiff  that  the  money 
arranged  for  had  been  forwarded,  but  he 
declined  to  accept  it  and  demanded  a  trial. 
No  answer  had  been  filed  by  the  defendant, 
and  counsel  stated  that  he  desired  an  op- 
portunity to  file  an  answer,  and  therefore  ask- 
ed for  a  oontinaance  for  a  few  days  to  procure 
testimony  in  behalf  of  the  defendant,  but 
this  was  refused,  and  a  divorce  was  sum- 
marily granted  upon  evidence  which,  as 
printed  in  the  record.  Is  meager  and  unsatls- 
fiictory.  The  only  evidence  relating  to  the 
grounds  of  divorce  was  given  by  the  plaintiff. 

On  a  motion  for  a  new  trial  counsel  stated 
that.  If  the  continuance  was  allowed  and 
opportunity  tot  a  defense  giv^t,  the  defend- 
ant would  be  ready  to  present  her  evidence 
and  try  the  case  within  one  week,  but  the 
motion  was  denied. 

There  is  reason  to  complain  of  these  nil- 
Ings.  Of  course,  the  defendant  was  in  de- 
fault for  an  answer,  but  in  view  of  the  fact 
that  the  parties  had  been  In  court  contending 
on  the  application  for  the  allowance  of  ali- 
mony and  suit  money,  which  was'  only  de- 
cided 20  days  before  the  day  of  Judgment, 
and  also  in  view  of  the  negotiations  and 
steps  taken  towards  a  reconciliation  and- the 
discontinuance  of  cue  action,  there  was  some 
excuse  for  the  delay  in  filing  an  answer. 
Under  the  circumstances,  the  court  should 
have  given  the  defendant  an  opportunity  to 
file  an  answer  and  make  her  defense,  ^nd 
we  conclude  that  the  refusal  amounted  to 
an  abuse  of  discretion. 

The  Judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  triaL 

All  the  Justices  concurring. 


(1^19  Kan.  133 1 

8ABINS  V.  KANSAS  CITY.    (No.  23152.) 
(Supreme  Court  of  Kansas.    May  7,  1921.) 

(Svttabwt  by  the  Court.) 

I.  Mnnlcl|>al   oorporatloss  «=>742(5)    —   EvU 
denoe  sustalalng  finding   that  plalntllTs  la- 
Juries  were  sustained  at  hands  of  mob. 
The  evidence  examined,  and  held  sufficient 

to  prove  that  the  plaintiff's  injuries  were  re- 


ceived at  tile  hands  of  a  mob  for  whicb  tiie 

municipality  was  liable. 

2.  Damages  .«S3|34(I)— $3,150  not  exeassive 
for  Injuries  sustained  at  hands  of  mob. 
The  evidence  touching  the  injuries  sustain- 
ed by  plaintiff  at  the  hands  of  a  mob  examined, 
and  held  that  the  verdict  and  judgment  were 
not  excessive. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Fred  M.  Sablna  against  the  Oty 
of  Kansas  City.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  J.  Smith,  A.  H.  Skiitner,  and  William 
Drennan,  all  of  Kansas  City,  for  appellant. 

William  O.  Blckel,  Arthur  Stanley,  and 
Ony  E.  Stanley,  all  of  Kansas  City,  tat  ap- 
pellee. 

DAWSON,  J.  This  was  an  action  against 
a  municipality  for  Injuries  suffered  by  plain- 
tiff at  the  hands  of  a  mob. 

The  plaintiff  recovered  Judgment  De- 
fendant presents  two  errors — ^Insuffldoit  evi- 
dence- to  support  the  Judgment  and  excessive 
verdict 

[1]  It  appears  that  there  was  some  un- 
disclosed difficulty  between  two  labor  unions 
in  Kansas  City,  Ebin.,  and  some  20  or  90 
men  who  were  partisans  of  one  of  these  or- 
ganizations came  in  six  automobiles  to  the 
place  where  plaintiff  was  employed,  shortly 
before  quitting  time  on  the  evening  of 
March  81,  1919;  and  when  plaintiff  and  five 
of  his  fellow  workmen  appeared  some  of  the 
20  or  30  men  who  had  arrived  in  the  auto- 
mobiles assaulted  and  severely  mauled  the 
plaintiff  without  the  slightest  provocation. 

Counsel  for  defendant  argue  that  it  was  a 
mere  fight  or  brawl  between  two  labor  uu- 
lons.  There  was  very  little  evidence  to  Jns- 
tlfy  such  a  contention,  even  If  the  Jury  had 
taken  that  view  of  the  case ;  but  It  was  cer- 
tainly a  mob  according  to  plaintiff's  evidence, 
and  that  evidence  was  amply  sufficient  to 
support  the  Judgment  The  fact  that  one  of 
the  plaintiff's  fellow  workmen  drew  a  pistol 
and  shot  one  of  the  assailants  did  not  change 
the  essentially  moblike  cfharacter  of  the  as- 
semblagew 

[2]  Touching  the  amount  of  the  verdict 
which  was  for  $3,190,  it  was  shown  that 
prior  to  hla  Injuries  the  plaintiff  was  an 
able-bodied,  healthy  workman,  a  millwrlj^t 
by  trade  and  earning  good  wages;  that  the 
ruffians  beat  him  repeatedly  over  the  head 
with  a  black-jack,  beat  him  on  the  Jaw  and 
knocked  him  down  and  kicked  him  many 
times;  that  when  he  managed  to  get  up  and 
sought  to  escape  to  a  street  car  he  was  re- 
peatedly knocked  down  and  repeatedly  drag- 
ged off  the  car.  Eventually  he  did  escape 
with  his  life,  but  the  evidence  shows  quite 
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clearly  tbat  he  was  seriously  and  permanent- 
ly injured,  and  that  he  cannot  work  regular- 
ly at  bis  former  well-paid  occupation,  but  Is 
oompelled  to  earn  hla  bread  at  the  small 
wages  of  a  delivery  man  for  a  grocery  store. 
The  verdict  was  not  ezcesslTe, 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(10»  Kan.  172) 

A.   C.   HOUSTON    LUMBER   CO.  V.   MAR- 
SHALL et  al.    (No.  23192.)* 

(Snpreme   Conrt  of  Kansas.     May  7,  1921.) 

(BtUabiu  by  fk«  Court.; 

Mines  and  minerals  <^383— Party  contributing 
•xpensee  for  test  well  held  not  llaMe  for  Inm- 
ker  and  ooal  famished  lease  owner. 
Owners  of  separate  oil  and  gas  leases  each 
eontribated  money  and  property  to  another  to 
be  used  in  drilling  a  test  well  oh  an  oil  and 
gas  lease  owned  by  him,  each  of  the  contribu- 
tors to  receive  a  certain  named  interest  in  that 
lease.  Another  party  contracted  with  the  one 
who  was  to  drill  the  well  to  pay  one-half  of 
the  expense  thereof,  after  deducting  what  had 
been  eontribnted  by  the  others,  in  return  for 
which  he  should  receive  one-half  of  the  interest 
In  the  lease  retained  by  the  owner  after  giving 
to  the  other  contributors  their  respective  in- 
terests. That  one-half  was  fully  paid,  but  the 
lease  owner  who  drilled  the  well  contracted 
debts  for  lumber  and  coal  used.  Held,  that 
the  party  who  paid  the  one-half  of  the  ex- 
pense is  not  liable  to-  the  seller  for  the  lum- 
ber and  coal  furnished. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  A.  0.  Houston  Lumber  Company 
against  Peering  J.  Marshall  and  others. 
From  the  Judgment,  plaintiff  appeals.  Af- 
firmed. 

J.  N.  Haymaker,  A.  V.  Boberts,  and  B.  B. 
Angle,  all  of  Wichita,  for  appellant. 

A.  L.  Noble,  Hal  M.  Black,  and  C.  A.  Mc- 
Oorkle,  all  of  Wichita,  for  appellees. 

MABSHALL,  J.  In  this  action  the  plain- 
tUt  seeks  to  recover  for  lumber  and  coal  al- 
leged to  have  been  sold  and  delivered  to 
Deerlng  J.  Marshall  and  the  Iroquois  Oil  & 
Gas  Company.  Judgment  was  rendered  In 
favor  of  Deering  J.  Marshall,  and  the  plaln- 
tur  appeals. 

The  Iroquois  Oil  &  Gas  Company  owned 
an  oil  and  gas  lease  In  Greenwood  county, 
and  desired  to  drill  a  test  well  on  Its  prop- 
erty. Other  parties,  who  owned  other  oil 
and  gas  leases  in  the  vicinity,  contributed 
a  portion  of  the  expense  of  drilling  the  well 
for  a  part  Interest  in  the  lease  of  the  Iro- 
quois on  &  Gas  Company.    Deerlng  J.  Mar- 


shall, who  likewise  owned  oil  and  gas  leases 
In  the  vicinity,  contracted  with  the  Iroquois 
Company  to  pay  one-half  of  the  expense  of 
drilling' the  well,  after  deducting  the  amounts 
contributed  by  other  persons,  and  to  receive 
from  that  company  one-haU  of  the  Interest 
it  them  retained  in  its  lease.  The  well  was 
drilled,  and  Marshall  paid  all  that  he  bad 
contracted  to  pay.  The  Iroquois  Oil  &  Gas 
Company  bought  from  the  plaintiff  lumber 
and  coal,  which  were  used  In  drilling  the 
well,  but  were  not  paid  for. 

The  contention  of  the  plaintiff  is  that  the 
enterprise  was  a'  Joint  adventur^  of  Deerlng 
J.  Marshall  and  the  others.    The  court  found 

"for  the  defendant  and  against  plaintiff,  mak- 
ing therein  the  findings  of  fact  and  basing  his 
decision  thereon,  that  the  parties  did  not  have 
an  intention  to  establish  the  relationship  of 
joint  adventure,  but  were  tenants  in  common." 

There  was  no  evidence  to  show  that  a  part- 
nership existed  between  the  several  parties 
Interested  in  or  contributing  to  the  drilling 
of  the  well;  that  the  drilling  of  the  well  was 
a  Joint  adventure;  that  any  of  the  parties 
Interested  had  held  out  or  represented  that 
they  were  partners  or  Joint  adventurers ;  that 
there  was  any  contract  between  Marshall  and 
any  of  the  others  Interested  in  drilling  the 
well;  nor  that  the  contract  between  Mar- 
shall and  the  Iroquois  Oil  &  Gas  Company 
was  In  any  way  added  to  or  modified.  Deer- 
lng J.  Marshall's  liability  was  fixed  by  his 
contract  with  the  Iroquois  Oil  &  Oaa  Com- 
pany, and  that  liability  was  for  one-half  of 
the  expense  of  drilling  the  well  after  other 
contributions  thereto  had  been  deducted. 

To  have  created  a  partnership,  it  was  nec- 
essary that  each  of  the  parties  should  have 
contracted  with  all  the  others.  A  partner- 
ship contract  could  have  been  express  or  im- 
plied, but  there  must  have  been  a  contract. 
A  Joint  adventure  could  not  have  been 
created  except  In  the  same  way.  23  Cyc.  4S3 
says: 

"The  subject  of  joint  adventures  is  of  com- 
paratively modem  origin.  It  was  unknown  at 
common  law,  being  regarded  as  within  the  prin- 
ciples governing  partnerships.  While  some 
courts  hold  that  a  joint  adventure  is  not  iden- 
ticsl  with  a  partnership,  it  is  regarded  as  of  a 
similar  nature,  and  governed  by  the  same  rules 
of  law." 

The  court  found  that  the  parties  Interested 
In  the  well  were  tenants  in  common,  but  that 
does  not  render  Deerlng  J.  Marshall  liable 
to  the  plaintiff  for  the  lumber  and  coal  sold 
by  it  to  the  Iroquois  Company.  38  Cyc  101, 
uses  this  language: 

"Under  ordinary  circumstances  neither  ten- 
ant in  common  can  bind  the  estate  or  person 
of  the  other  by  any  act  in  relation  to  the  com- 
mon   property,    not   previously    authorized   or 
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■ubsequently  ratified,  for  cotenanta  do  not  m- 
tain  the  relation  of  principal  and  agent  to  each 
other,  nor  are  they  partners." 

See,  also,  Freeman  on  Cotenancy  and  Par- 
Ution  (2d  Ed.)  {  182 ;  1  Tiffany  on  Real  Prop- 
erty, f  170;  17  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
706. 

This  rule  la  supported  by  Greer  ▼.  Hlggina, 
8  Kan.  519,  and  Johnson  r.  Gas  Co.,  00  Kan. 
565,  581,  135  Pac.  589,  Ann.  Gas.  1915B,  649. 

The  judgment  Is  affirmed. 

All  the  Justices  concurring. 


(109  Kan.  183) 

HUQHE8  V.  KNAPP  et  al.     (No.  23238.) 
(Supreme  Court  of  Kansas.    May  7,  1921.) 

(Syllahita  hy  the  Court.) 

1.  Contracts  9=3lO(5)— Contraot  held  to  con- 
tain mutual  enoaiiemeats  to  tell  and  pur- 
chau. 

A  contract  of  sale  of  real  estate  examined, 
and  held  to  contain  mutual  engagements  on  the 
part  of  the  vendor  to  complete  a  sale,  and  on 
the  part  of  the  vendee  to  complete  a  purchase. 

2.  Speciflo  performance  «=>38 — Oral  agreo- 
ments  as  to  details  not  ohanolng  subotanco 
may  bo  enforced. 

In  an  action  for  specific  performance  of 
a  contract  of  sale  of  real  estate,  oral  agree- 
ments relating  to  details  of  performance,  and 
not  changing  the  substance  of  the  contract, 
may  be  enforced. 

Appeal  from  District  Court,  Graham 
County. 

Action  by  J.  G.  Hu^es  against  Benjamin 
Knapp  and  another.  Judgment  for  plaintiff 
on  demurrer  to  petition,  and  defendants  ap- 
peal.    Affirmed. 

David  Ritchie,  of  Salina,  and  H.'  R.  TU- 
lotson,  of  Lenora,  for  appellants. 

W.  Lw  Sayers  and  J.  S.  Parker,  both  of 
HUl  City,  and  W.  T.  Roche,  of  Clay  Center, 
for  appellee. 

BURCH,  J.  The  action  was  one  for  spe- 
cific performance  of  a  contract  to  convey 
real  estate.  A  demurrer  to  the  petition  was 
overruled,  and  the  defendants  appeal. 

The  contract  was  signed  by  Benjamin 
Knapp  as  vendor,  and  by  J.  G.  Hughes  as 
vendee.    The  material  portions  follow: 

"This  contract,  made  and  entered  into  this 
4th  day  of  March,  1920,  by  and  between  Ben- 
jamin Knapp  and  Elizabeth  Knapp,  of  More- 
land,  Kansas,  parties  of  the  first  part,  and  J. 
G.  Hughes,  of  Clay  Center,  Kansas,  party  of 
the  second  part,  witnesseth:  The  said  first 
parties  have  this  day  sold  to  second  party  the 
following  described  real  estate  [description] 
for  the  consideration  of  $21,720. 

"The  second  party  has  this  day  deposited  in 


the  Moreland  State  Bank,  Moreland,  Euiii, 
the  sum  of  $2,000,  to  be  held  in  escrow  mtil 
the  said  first  parties  deliver  a  warranty  deed 
to  said  land,  together  with  an  abstract  bmtlit 
up  to  date,  showing  a  good  merchantable  title 
to  said  land.  (Contract  to  be  consununattd  br 
April  1,  1920.)  On  delivery  of  said  deed  ud 
abstract,  second  party  agrees  to  pay  the  tim 
of  $6,720  in  cash,  and  deliver  to  said  first  par- 
ties a  first  mortgage  on  above-described  land 
for  $13,000,  evidenced  by  two  certain  notti, 
one  for  $3,000  payable  in  three  years  and  out 
for  $10,000  payable  in  seven  years,  with  ioter- 
est  thereon  at  six  per  cent,  per  annum,  pari- 
hie  on  the  1st  day  of  January  in  each  ;mi." 


The  bank  deposit  was  made,  and  ab- 
stracts of  title  were  delivered.  For  their 
convenience,  the  vendor  and  the  vendee  nude 
an  oral  agreement  modifying  some  of  the 
details  of  performance.  Instead  of  i  flnt 
mortgage  on  the  entire  tract  for  $13,000  se- 
curing two  notes,  one  for  $3,000  payable  in 
three  years  and  one  for  $10,000  payable  In 
seven  years,' there  were  to  be  two  mortgages 
on  separate  portions  of  the  land,  each  se- 
curing a  note  for  $1,500  due  in  three  years 
and  a  note  for  $5,000  due  In  seven  years. 
B.  E.  Hughes  was  to  be  named  as  one  of  th« 
grantees  In  the  deed.  The  vendor  mailed  to 
the  vendee  notes  and  mortgages  for  signing. 
The  vendor  changed  the  date  when  hiterest 
was  to  be  payable  from  January  1  to  April 
1,  made  place  of  payment  the  bank  of  l«i- 
ora,  Kan.,  and  Inserted  stipulations  cover- 
ing subjects  common  to  real  estate  mortgag- 
es. The  vendee  regarded  chaa^e  of  date, 
place  of  payment,  and  some  offle  stipula- 
tions, as  departing  from  the  coitract  as 
modified,    and    prepared    other    n^    and  | 

mortgages.  On  April  1  the  vend^maile 
tender  of  the  cash  payment  including  tS^®' 
posit,  and  made  tender  of  the  notes'C* 
mortgages  he  had  prepared.  The  ven? 
refused  to  accept  the  tenders,  and  demandt 
payment  of  an  additional  sum  of  $320  aH. 
a  condition  to  performance  on  his  part.*      ^« 

The  petition  stated  in  detail  the  focts  ^1 
which  have  been  summarized,  made  tender 
of  the  cash  payments,  and  contained  an  of- 
fer on  the  part  of  the  vendee  to  execute 
notes  and  mortgages  corresponding  to  the 
contract  and  containing  whatever  provisions 
were  properly  within  Its  reasonable  Inter- 
pretation. A  conveyance  from  both  the  ven- 
dor and  his  wife  was  prayed  for.  in  the 
event  judgment  should  not  go  against  the 
wife,  a  conveyance  by  the  vendor  with 
abatement  of  price  was  prayed  for.  a.  bud- 
plemental  petition  stated  that,  with  t^ 
consent  of  the  vendor  and  his  wife,  the  ven 
dee  had  entered  on  the  premises  and  had 
erected  a  lasting  and  valuable  Improvement, 
in  the  form  of  a  windmill,  costing  $150 
Other  facts  were  stated,  entitling  the  ven 
dee  to  relief  against  Elizabeth  Knapn 
well  as  her  husband.  ^ 
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[1]  The  vendor  says  the  contract  did  no 
more  than  secure  to  him  an  option  to  take 
the  consideration  if  he  chose  to  deliver  deed 
and  abstract  by  April  1.  He  says  further 
he  was  under  no  obligation  to  deliver  deed 
and  abstract,  but  If  he  chose  to  do  so,  the 
vendee  was  bound  to  perform.  The  contract 
witnesses  on  the  part  of  the  vendor  that  he 
has  "this  day  sold"  described  land  to  the 
vendee  for  a  stated  price.  The  words  In 
this  part  of  the  contract  are  the  vendor's 
words.  Their  ordinary  meaning  is  that  he 
has  made  the  land  the  property  of  the  ven- 
dee. He  may  not  urge  ambiguity,  and  then 
resolve  the  ambiguity  in  his  own  favor,  and 
he  may  not  deny  the  Intention  which  the 
words  express.  It  is  true  the  legal  elfect 
of  the  words  used  must  be  determined  by 
the  law  of  conveyancing;  a  deed  was  still 
necessary  to  accomplish  a  completed  trans- 
fer of  legal  title.  The  words  quoted,  how- 
ever, were  words  of  conclusion,  and  forbid 
reservation  by  the  vendor  of  privilege  to 
make  another  decision,  at  will,  at  a  later 
date,  which  would  keep  the  land  from  the 
vendee.  Reading  further  in  the  contract, 
we  discover  that  consummation  by  warranty 
deed  was  contemplated.  On  delivery  of 
deed  the  vendee  engaged  to  pay,  and  the 
parties  were  mutually  bound,  one  to  com- 
plete a  sale,  and  the  other  to  complete  a 
purchase. 

[2]  The  vendor  Insists  that  enforceable 
modlflcatlon  of  the  contract  could  not  be 
accomplished  without  writing,  because  of 
the  statute  of  frauds.  The  oral  agreement 
did  not  relate  to  any  of  those  fundamental 
things  which  the  statute  requires  shall  be 
reduced  to  writing.  The  agreement  related 
merely  to  details  of  performance.  These 
may  be  arranged  orally  for  accommodation 
of  the  parties  without  impairing  obligation, 
and  enforcement  may  properly  regard  any 
arrangement  which  does  not  go  to  the  sub- 
stance of  the  contract.  Painter  v.  Fletcher, 
81  Kan.  195,  1(»  Pac.  500;  Hull 'v.  Allen,  84 
■^an.  207. 113  Pac.  1050 :  Welch  v.  Mcintosh, 
>  Kan.  47,  130  Pac.  641. 

^e  judgment  of  the  district  court  is  af- 


X 


ie  Justices  concurring. 


,  4«) 

'.KINS  V.  CITY  OF  MINERAL. 
(No.  22967.) 

one  Conrt  of  Kansas.    May  7,  1921.) 

(ByXUbu»  iy  the  Ootirt.) 

■I  oorporatlORs  «=>742 (5) —Evidence 
ftlng  finding  that  bystanders  were  par- 
tts  In  assault  rendering  city  liable. 

'  evidence  is  held  sufficient  to  support  a 
tthat  by  reason  of  the  encouragement 


given  by  bystanders  to  the  perpetrator  of  an 
assault  and  battery  in  a  public  street  they 
became  participants  in  the  offense  and  rendered 
the  city  liable  under  the  statute  requiring 
it. to  answer  for  damages  accruing  in  conse- 
quence of  the  action  of  a  mob  within  the  cor- 
porate limits. 

Appeal  from  District  Court,  Labette 
County. 

Action  by  <niarles  G.  Wilkins  against  the 
City  of  Mineral,  Cherokee  County.  Judgment 
for  plalntlfF,  and  defendant  appeals.  Af- 
firmed. 

Al  F.  Williams  and  Don  H.  EJlleman,  both 
of  Columbus,  for  appellant 

C.  E.  PUe  and  L.  B.  Goodrich,  both  of  Par- 
sons, and  C.  A.  McNeill,  of  Columbus,  for  ap- 
pellee. 

MASON,  J.  Charles  C.  Wllklns  was  as- 
saulted and  beaten  upon  a  public  street  of 
the  dty  of  Mineral.  He  brought  an  action 
under  the  statute  making  cities  liable  for 
damages  caused  by  the  action  of  mobs.  Qen. 
Stat.  1915,  i  3822.  He  recovered  a  judgment 
for  $1,500,  and  the  city  appeals. 

The  assault  and  battery  la  admitted,  and 
the  only  ground  upon  which  a  reversal  is 
asked  is  that  there  was  no  evidence  to  sup- 
port a  finding  that  it  was  due  to  the  action 
of  a  mob,  because  it  was  the  act  of  a  single 
person,  or  at  all  events  that  it  was  not  par- 
ticipated in  by  as  many  as  three  people,  the 
minimum  number  wbich  may  constitute  a 
mob.  Gen.  Stat  1915,  {  3674.  There  was 
testimony  tending  to  show  these  facts,  which 
must  l>e  deemed  to  have  been  established;  the 
circumstance  that  upon  some  points  there 
was  evidence  to  the  contrary  l>eing,  of  course, 
immaterial  for  present  purposes : 

The  plaintltr  was  a  clergyman  acting  as 
pastor  of  a  church  at  Mineral  and  also  of 
one  at  the  neighboring  town  of  Scammon, 
where  he  resided.  He  had  l>een  active  in  ef- 
forts for  the  enforcement  of  the  prohibitory 
law,  and  in  this  way  had  incurred  the  ill  will 
of  one  Dick  Burt,  who  had  been  engaged  in 
the  business  of  selling  liquor,  for  which  he 
was  twice  convicted.  On  the  day  of  the  as- 
sault the  plaintiff  rode  in  the  car  of  a  sub- 
urban railway  from  Scammoo  to  Mineral. 
Burt  and  an  associate  accompanied  him  on 
the  car  for  the  admitted  purpose  of  assault- 
ing and  beating  him,  which  was  announced 
to  the  bystanders  at  a  place  In  Mineral  where 
they  went  to  get  a  drink.  On  his  arrival  at 
Mineral  the  plaintifC,  fearing  an  assault,  bor- 
rowed a  pistol  which  be  carried  in  plain 
sight.  On  the  street  Burt  approached  the 
plaintiff  and  attempted  to  seize  him.  The 
plaintltr  drew  the  plstcd  and  Burt  stopped. 
The  plaintiff  began  to  move  slowly  back- 
wards across  the  street.  When  he  was  some 
15  feet  from  the  curb  a  bystander  (a  membier 
of  the  city  council)  asked  him  what  right  he 
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had  to  carry  concealed  weapons.  Bnrt  fol- 
lowed the  plaintiff  at  a  distance  of  12  to  15 
feet.  The  plaintiff  tnmed  and  walked  as 
fast  as  he  could  about  00  or  100  feet,  Burt 
following  him,  and  14  or  15  men  following 
Bart  at  a  distance  of  15  or  20  feet.  Burt 
overtook  the  plaintiff,  Jumped  upon  his  back, 
threw  him  to  the  ground,  and  brutally  as- 
saulted and  beat  him,  inflicting  serious  in- 
juries. Tbe  spectators  now  numbered  25  or 
30  men.  Some  of  them  began  to  yell,  "Kill 
him!  kill  him!  knock  his  head  off!"  and 
pushed  forward  and  crowded  around.  They 
were  laughing  and  talking.  The  plaintiff 
called  for  help,  but  no  assistance  was  offered 
him  for  a  considerable  time — until  Burt  had 
accomplished  his  purpose.  Burt's  associate 
who  had  come  from  Scammon  with  him,  as 
he  expressed  it,  to  give  the  preacher  a  thump- 
ing, appears  to  have  been  the  first  person  to 
interfere,  doing  so  by  telling  Burt  to  get  oS 
the  plaintiff,  that  he  had  given  him  enough. 

From  this  statement  it  is  entirely  obvious 
tliat  there  was  ample  evidence  to  support  a 
finding  that  a  considerable  number  of  the 
<»ilookers  were  virtual  participants  in  the  as- 
sault, that  they  knew  it  was  to  take  place, 
encouraged  the  assailant,  and  presumably  by 
their  attitude  restrained  the  interference  of 
any  who  might  have  liad  a  disposition  to 
come  to  the  assistance  of  the  plaintiff. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(108  Kan.  9$) 

STATE  V.  BOYD.    (No.  23117.) 

(Supreme  C!ourt  of  Kansas.    May  1,  1021.) 

(SyUabu*  hv  the  Court.) 

Criminal  law  (S=»3ll,  448(11)— Homicide  «S9 
141(1),  179,  292(1).  294(1),  341— Informa- 
tloa  held  to  charge  assault  with  intent  to 
kill;  evidence  as  to  appearance  of  defendant 
preceding  and  following  offense  held  proper; 
Instructions  technically  defining  assault  held 
properly  refused;  Instructions  as  to  mental 
responsibility    held    properiy   refused. 

The  infoTmation  charged  assault  with  a 
deadly  weapon  witli  intent  to  kill,  and  not  mere- 
ly a  threatened  attempt.  Certain  evidence 
relating  to  the  conduct  of  the  defendant  pre- 
ceding and  following  commission  of  the  offense, 
was  properly  admitted.  No  prejudicial  error 
was  committed  in  giving  and  refusing  instruc- 
tions. A  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  was  properly 
denied.  Assignments  of  error  relating  to  other 
matters  are  without  substantial  merit. 

Ai^>eal     from     District     Court,     Wilson 
County. 

Parks  Boyd  was  convicted  of  assault  with 
intent  to  kill,  end  he  appeals.    Affirmed. 


J.  L,  Stryker,  of  Fredonla,  and  Thos.  I!. 
Wagstaff,  of  Independence,  for  a^eilant 

Richard  3.  Hopkins,  Atty.  Gen.,  and  B.  M. 
Dunliam  and  W.  H.  Edmnndson,  both  of 
Fredonla,  for  the  State. 

BtJRCH,  J.  The  defendant  was  convicted 
of  assault  with  intent  to  kill,  and  appeals. 

On  July  7, 1919,  the  defendant  was  driving 
his  automobile  at  an  unlawful  rate  of  speed 
about  the  streets  of  the  dty  of  Fredonla. 
The  defendant  was  a  stranger  to  the  dty 
marshal,  and  the  officer,  in  a  polite  and  re- 
spectful manner,  called  the  defendant's  at- 
tention to  the  speed  limit  The  defendant 
said  he  would  observe  It,  but  immediately 
proceeded  to  violate  it,  and  the  marshal  un- 
dertook to  speak  to  him  again  by  telephoning 
to  his  residence.  The  defendant  denied  he 
was  the  i>erson  wiUi  whom  the  marshal  had 
conversed,  became  enraged,  and  the  marshal 
discontinued  the  telephone  conversation. 
The  marshal  then  decided  he  would  go  to 
the  defendant's  residence  and  talk  with  him. 
WhUe  on  his  way,  the  marsal  saw  the  de- 
fendant driving,  bareheaded,  in  the  direcUon 
of  the  dty  hall,  and  himself  returned  to  the 
city  hall  in  a  Mr.  Benefleld's  automobUe. 
The  marshal's  account  of  what  then  occur- 
red follows: 

"I  had  my  star  here,  and  started  across  to 
him,  and  showed  him  I  was  dty  marshal.  He 
says,  'Yes,  I  want  to  see  you,  too.'  And  we 
started  across  to  the  city  building.  Of  course 
I  can't  recall  everything  that  was  said  by 
either  of  us,  but  when  we  got  over  in  front  of 
the  city  building  he  wanted  me  to  go  in  and 
prefer  my  charges  against  him,  and  I  told  hi«n 
the  dty  commissioners  were  in  sesrion,  he 
would  have  to  go  before  the  police  Judge;  and 
he  told  me  again,  and  I  says,  'I  don't  take 
orders  from  you.'  I  says.  Ton  can't  tell  me 
what  to  do.'  He  says,  'If  you  don't  go  m  and 
prefer  charges  against  me  I  will  blow  your 
damn  head  oft,'  and  immediately  put  both  hands 
on  bis  hips. 

"I  grabbed  his  wrists,  and  in  the  stniggle— 
I  didn't  know  if  he  had  a  gun  or  not-bnt  in  the 
struggle,  when  he  went  down,  there  was  a  gun 
in  his  right  hand.  I  turned  his  left  hand  loose, 
and  kept  hold  of  his  wrist  with  my  left  hani 
and  a  hold  of  the  gun,  this  way,  and  a  hold 
of  the  gun  with  the  right  to  keep  it  away 
from  me.  And  we  scuffled  there  a  httle  while, 
and  Mr.  Spencer  came,  and  Mr.  Spencer  took 
hold  of  his  left  hand,  anl  told  him  to  ^P 
the  gun.  He  says,  'I  won't  do  it.  And  Mr. 
Spencer  says,  If  yon  don't  I  will  tvrist  your 
arm  off,'  and  he— I  don't  know  what  he  done. 
bnt  anyway  he  loosened  up  on  the  gnn;  and  I 
had  the  gun  then,  and  I  don't  remember  wbo  I 
gave  the  gun  to,  whether  to  Mr.  Spencer  or 
Mr.  Brewster,  but  when  he  got  up  he  was- 
he  says,  Tou  won't  Uve  tffl  mommg.  ^I  i«>«« 
some  remark  to  him,  I  don't  know  what,  Md 
we  took  him  back  and  put  him  in  the  jaU.  He 
says.  Ton  won't  Uve  the  week  out,  and  he 
made  some  remarks,  and  I  went  off  and  le« 
him.  ■  . 
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"Q.  What  wu  the  character  of  Ma  language? 
A.  WeO,  he  waa  corains,  and  leemed.  to  he  in  a 
rage  an  of  the  time.  It  haa  alwaya  been  a  pns- 
ile  to  me. 

"Q.  What  waa  his  appearance  after  yonr  get- 
ting out  of  the  Benefield  car?  A.  Well,  he 
was  jnst  aimplj^ooked  like  a  wild  man,  al- 
moit." 

SpeDoer  testifled  aa   IkiXiavm: 

"Mr.  Coats  told  him  that  he  conldn't  tell 
him  what  to  do,  that  he  wouldn't  take  orders 
from  bim,  or  aomething  of  the  kind,  he  says, 
Mr.  Coata  says,  'No,  I  will  not,'  an  he  says,  1 
win  blow  your  danined  head  ofT,'  and  throwed 
both  hands  back  to  his  hip,  and  I  ran  across, 
and  when  I  got  there  both  gentlemen  were 
on  their  knees,  but  I  didnt  see  the  gun  drawn. 
•    •    • 

"When  I  got  to  them  I  immediately  grabbed 

Mr.  Boyd  by  the  left  hand  and  twisted  his  arm, 

and  told  him  to  drop  the  gun,  and  he  <Kdn't 

do  it  for  a  second  or  two,  and  I  gave  him 

considerable  of  a  twist.    He  was  talking  all  the 

time,  and  cursing  and  mumbling  and   gritting 

his  teeth,  as  though  he  did  all  he  could  to  keep 

from  dropping  the  gun,  and  I  was  twisting  his 

arm    all    the    time.    (Objected   to.)    I    finally 

twisted  his  arm  and  tJirew  it  across  my  knee, 

and  told  him  if  be  didn't  drop  the  gun  I  would 

.    break  his  arm.   He  says,  'All  right,  I  will  drop 

it,   or  'I  will,'  or  something.    As  soon  as  he 

dropped  the  gun  he  got  on  his  feet.   Mr.  Coats 

handed  me  the  gun,  and  I  kept  it  awhile,  and 

Mr.  Boyd  raised  his  hands  oiter  his  head  and 

attempted  to  say  things  to  Mr.  Coatf,  but  found 

it  very  difficult  to  talk.    He  stood  there  shaking 

hia   hands  and  trying  to  curse  and  talk,  and 

finally  managed  to  say,  Ton  will  not  live  until 

morning,'  or  'I  will  kill  you  before  morning,'  or 

something  to  that  effect,  or  Ton  will  not  Uts 

tintil  morning.'    Mr.  Coats  says,  'If  I  don't,  I 

will  die  trying  to  do  my  duty,  then.'    And  at 

that   point  the  sheriff  came  up,  and  together 

they  took  Mr.  Boyd  into  the  city  building.    I 

followed  right  behind  them  carrying  the  gnn,' 

and  after  they  had  put  Mr.  Boyd  behind — in  the 

jail  part,  he  again  told  Mr.  Coats  he  would  kill 

him,  or  words  to  that  effect;  he  would  kill  him 

as  Boon  as  he  got  out." 

CTbe  assignments  of  error  are  numerous, 
but  they  are  so  nnsubatantial  It  is  difflciilt  to 
find  anything  with  which  to  construct  a  ju- 
dicial opinion  of  any  value. 

Tbe  defendant  waived  a  prellmliiary  ex- 
amination,  and   an   Information   was   filed 
'wbich  omitted  en  essential  allegation.     An 
amended  Information  was  filed  long  before 
tbe  trial  occurred.    It  Is  said  the  defendant 
sbonld  have  been  given  a  preliminary  exam- 
ination for  the  offense  stated  in  the  amended 
lixfonuatlon.    There  are  two  answers.    The 
T-ecord  does  not  disclose  that  the  subject  was 
broii£bt  to  the  attention  of  the  trial  court, 
and  If  It  had  been,  the  contention  would  hare 
t>een  iinsound. 

In   the  instructions  to  the  jury  and  In  the 

vez^lct  the  "Information"  was  referred  to, 

aitxA   It  Is  contended  that,  since  the  informa- 

tiijfr*    "vraa  confessedly  defectiva,  the  defend- 
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ant  has  not  had  a  trial  such  as  the  law  guar 
antees.    The  contention  Is  paltry. 

It  Is  said  the  court  erred  in  overruling  th«i 
defendant's  motl(»)  to  quaSb  the  informatloa 
There  Is  no  motion  to  quash  in  the  abstract 
and  presumably  the  one  filed  was  without 
merit  One  subject  is  discussed  as  if  em- 
braced In  the  motion  to  quash.  The  amend- 
ed Information  charged  a  wUlful  and  mall- 
dons  assault  with  a  deadly  weapon,  with  In- 
tent to  kUl  tlie  marshal,  "by  threatening  and 
attempting  to  shoot  and  kill  the  said  Simon 
Coats,  with  a  small  gun,"  vte.  It  is  said 
nothing  but  a  threatened  attempt  was 
charged.  Instead  of  that,  the  extent  to 
which  the  assault  proceeded  was  described, 
and  not  only  was  Goats  threatened  with  a 
loaded  revolver,  but  accomplishment  of  the 
Intended  killing  was  entered  wpon. 

The  defendant  waived  arraignment,  and 
pleaded  not  guilty,  and  those  features  of  the 
proceeding  are  not  assigned  as  error.  It  is 
said,  however,  that  the  defendant  should 
have  been  discharged  on  the  count?  attor- 
ney's opening  statement  to  the  jury.  In  his 
opening  statemmt  the  county  attorney  read 
the  amended  Information,  and  he  made  no 
admission  which  destroyed  the  state's  case. 

It  la  said  In  effect  the  evidence  should 
have  been  limited  to  what  was  said  and 
done  at  the  city  hall  entrance.  All  the  Inci- 
dents which  led  to  the  meeting  at  the  city 
hall  entrance  were  explanatory  of  the  de- 
fendant's conduct  and  Intention  during  fbt 
meeting.  The  city  prison  was  in  the  leai 
portion  of  the  city  building.  The  defendant 
was  taken  directly  to  the  prison  as  soon  as. 
he  was  overpowered.  Evidence  not  quoted 
was  that  he  was  cursing  Mr.  Coats,  calling 
him  vile  names,  and  threatening  to  kill  him, 
continnously,  until  after  he  was  incarcerat- 
ed. Apparently  the'  defendant  did  not  con- 
sider the  Incident  as  closed,  and  his  lan- 
guage Indicated  persistence  of  the  frame  of 
mind  he  was  In  when  he  drew  his  revolver. 
His  aK)earance  was  a  proper  subject  of  In- 
quiry,'and  was  appropriately  described,  and 
It  did  not  constitute  prejudicial  error  to 
permit  the  marshal  to  say  that  when  he  saw 
the  defendant  In  the  evening  after  bis  arrest 
his  appearance  was  normal. 

An  instruction  to  the  JU17  authorized  It  to 
determine  Intent  from  the  defendant's  ac- 
tions, whatever  they  were,  in  the  matter  of 
the  alleged  perpetration  ot  the  offense  com- 
plained of.  It  is  said  that  under  this  In- 
struction the  jury  was  permitted  to  consider, 
to  the  defendant's  prejudice,  his  violation 
of  the  state  and  dty  speed  laws.  Violation 
of  those  laws  was  not  complained  of.  It  Is 
sa!ld  further  that  the  instruction  permitted 
the  jury  to  consider  the  defendant's  maudlin 
statements,  excitement,  and  wild  condition — 
which  is  to  say,  to  consider  itbe  evidence. 

The  court  properly  Instructed  the  jury 
that  all  men  are  presumed  to  be  sane  untU 
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the  contrary  appears;  and  a  requested  in- 
struction that  the  Terdlct  should  be  "not 
guilty"  U  the  defendant,  at  the  time  of  the 
assault,  was  suffering  from  "any  disability" 
which  deprived  him  of  rational  thought  and 
action,  was  properly  refused.  If  the  defend- 
ant's mental  state  were  brought  about  by 
drugs,  voluntarily  talcen,  the  same  rule 
would  apply  as  in  cases  of  drunlcenness. 

Instructtons  relating'  to  degrees  of  crime 
inferior  to  that  of  assault  with  Intent  to  kill, 
are  not  now  important.  However,  the  in- 
structions given,  relating  to  Inferior  degrees 
were  in  proper  form,  and  were  not  confus- 
ing. 

The  defendant  submitted  the  following 
definition  of  the  word  "assault,"  which  was 
not  given: 

"You  are  instructed  that  the  word  'assault,' 
as  used  in  the  information,  is  a  legal  term,  and 
is  defined  as  an  attempt  or  offer,  with  force  or 
violence,  to  do  a  corporal  hurt  to  another, 
whether  from  malice  or  wantonness,  under 
such  circumstances  as  denote  at  the  time  an 
intention  to  do  it,  coupled  with  a  present  abili- 
ty to  carry  such  intention  into  effect." 

The  lowest  grade  of  offense  submitted  to 
the  Jury  was  assault  and  battery,  and  no 
complaint  is  made  of  the  instruction  given 
on  that  subject.  There  was  no  request  for 
an  instruction  permitting  the  defendant  to 
be  found  guilty  of  simple  assault  only. 
Whether  or  not  the  evidence  warranted  such 
an  instruction  is  not  now  important,  because 
giving  it  was  waived.  The  defendant  did 
not  testify,  and  assault  was  proved  beyond 
all  doubt  The  only  debatable  matter  was 
Intent,  find  the  evidence  clearly  disclosed 
existence  of  felonious  intent  The  defend- 
ant made  a  peremptory  demand,  which  was 
to  be  complied  with  or  .the  marshal  was  to 
be  killed,  and  made  ready  to  execute  bis  in- 
tention by  drawing  his  revolver  from  his 
pocket  The  marshal  did  not  comply  with 
'  the  demand,  and  prudently  took  quick  action 
to  protect  himself  from  the  consequences  of 
noncompliance.  If  the  defendant  had  then 
desisted,  this  case  would  not  be  here.  He 
did  not  desist,  but  continued  to  demonstrate 
his  Intention  by  use  of  physical  force.  Un- 
der these  drcurastances,  the  proposed  tech- 
nical deflnltion  of  assault,  or  any  technical 
definition  of  the  term,  could  not  have  been 
of  the  slightest  assistance  to  the  jury. 

The  defendant  requested  an  instruction 
that  an  assault  cannot  be  committed  unless 
the  person  committing  it  has  present  power 
and  ability  to  commit  it  According  to  the 
defendant's  own  definition  of  assault,  the  in- 
struction was  bad.  The  defendant  request- 
ed several  instructions  framed  on  the  theory 
that,  if  the  marshal  was  able,  by  himself  or 
with  the  help  of  others,  to  prevent  discharge 
of  the  weapon,  and  was  not  injured,  then 


nothing  wrong  happened,  and  the  defendant 
should  be  acquitted.  The  requests  were 
{iToperly  denied. 

A  long  Instruction  relating  to  seU-defense 
was  tendered,  which,  however,  was  properly 
qualified  as  follows: 

"Providing  the  defendant  had  not  first  u- 
sanlted  the  said  Simon  Coats,  and  thereby 
brought  the  threatened  danger  upon  himself." 

The  first  sentence  of  the  proviso  was  the 
only  part  of  the  instruction  which  could  be 
referred  to  the  evidence,  and  the  instructioD 
was  properly  refused. 

In  support  of  the  motion  for  a  new  trial, 
an  affidavit  was  filed  stating  that  after  the 
trial  it  was  discovered  the  deftodant  was 
addicted  to  the  use  of  chloral  to  such  an 
extent  that  he  was  Irresponsible.  The  affi- 
davit was  supported  by  depositions,  which 
failed  to  show  that  the  addiction  existed  oo 
July  7,  1919,  and  there  was  no  proof  that 
the  defendant's  condition,  whatever  it  was, 
either  on  July  7,  or  at  the  time  of  the  trial 
on  November  10,  could  not  have  beoi  dis- 
closed to  the  court  at  the  triaL 

An  argument  that  the  court  should  have 
stopped  the  trial  as  soon  as  the  marshal 
gave  his  testimony,  and  should  have  re- 
manded the  defendant  to  the  probate  court 
for  examination  for  feeble-mindedness,  is 
frivolous.  Other  contentions  of  the  defend- 
ant are  n(t  deemed  to  be  of  sufficient  Im- 
portance to  require  a  reversaL 

The  Judgment  of  the  district  court  la  af- 
firmed. 

All  the  Justices  concurring. 


(109  Kan.  43» 

STRICKLER  et  al.  v.  STANFORD. 
(No.  22955.) 

(Supreme  Court  of  Kansas.    May  7,  lOZL) 

(SyUalut  bv  tha  Cotirt.) 

Mines   and   minerals  «=374 — Consideration  tw 
assignment  of  lease  may  be  recovered  for  ■■*• 
representations. 
An  action  will  lie  to  recover  the    consid- 
eration paid  for  the  assignment  of  an   oil  and 
gas  lease  on  the  ground  of  misrepreaentatian 
by  the  assignor  as  to  the  character  of  tiie  least- 
Appeal  from  District  Court,  Montgoma? 
County. 

Action  by  J.  L.  Strlckler  and  others  ag&lnst 
J.  W.  Stanford.  From  an  order  sustaining  a 
demurrer  to  the  petition,  plaintiffs  appeal 
Reversed  and  remanded  with  directions. 

Chester  Stevens,  of  Independence,  for  ap- 
pellants. 

T.  H.  Stanford,  of  Independence,  &xid  I*  0. 
Seacat,  of  Cherryvale,  for  appellee. 
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PORTER,  3.  The  appeal  Is  from  an  order 
sustaining  a  demurrer  to  the  petition: 

The  action  was  one  to  recover  tbe  consid- 
eration paid  for  the  assignment  of  an  oil  and 
gas  lease  on  the  ground  of  misrepresentations 
aa  to  the  character  of  the  lease.  Tbe  lease 
was  executed  tn  1915  by  Ole  Brrlckson  and 
wife,  as  lessors,  and  granted  to  H.  D.  Hoover 
all  tbe  oil,  gas,  and  minerals  fotmd  in  and 
under  the  premises,  together  with  the  right 
to  enter  thereon  for  the  purpose  of  drilling, 
and  the  right  to  erect  and  maintain  ma- 
chinery and  structures  to  develop  and  re- 
move 8ucb  minerals.  In  January,  1918,  the 
appellee,  who  had  taken  an  assignment  of 
the  lease  from  Hoover,  sold  and  assigned  the 
lease  to  the  plaintiffs.  The  assignment  was 
in  the  usual  form.  It  acknowledged  the  am- 
sideratlon,  recited  that  the  imderslgned  was 
the  present  owner  of  the  lease  and  all  rights 
thereunder,  and  that  be  sold,  assigned,  and 
conveyed  bis  interests  in  the  lease  subject  to 
the  terms  therein,  together  with  the  lease- 
bold,  to  the  appellants,  covenanting  for  him- 
self, bis  heirs,  successors,  and  representa- 
tives, "that  be  has  good  right  and  autliorlty 
to  8^1  and  convey  the  same  and  that  all 
rentals  and  royalties  due  and  payable  there- 
under have  been  duly  paid." 

Tbe  particular  averments  of  the  petition 
upon  which  the  case  turns  are  these:    As 
consideration  for  the  assignment  of  the  lease 
the  appellants  paid  to  tbe  appellee  tbe  sum 
of  $1,600 ;  at  tbe  time  of  the  bargain  for  the 
pnrebase  of  the  lease,  he  represented  to  them 
ttiat  it  was  a  valid  and  subsisting  lease,  and 
was  a  good  commercial  lease,  and  told  them 
that  no  abstract. was  needed  to  show  that  tbe 
lease  was  as  represented;    subsequently  ap- 
pellants learned  that  the  Errlcksons,  the  les- 
sors, owned  merely  a  life  estate  In  the  prem- 
ises;    appellee    knew    that    the    Errlcksons 
were  without  authority  to  execute  and  deliv- 
er a  lease  conveying  any  inter^t  in  the  oil 
or  gas  in  or  under  tbe  lands,  and  knew  that 
the  appellants  were  not,  by  the  assignment, 
obtaining  a  good,  valid,  and  subsisting  com- 
mercial lease,  and  that  by  virtue  of  the  lease 
tfaey  would  acquire  no  authority  to  enter 
upon  the  land  for  the  purpose  of  exploring  or 
operating  for  oil,  gas,  or  minerals. 

Tbe  appellee  argnes  that  the  written  lease 
merged  all  oral  negotiations  and  contracts  on 
tbe  subject  prior  to  and  contemporaneously 
-v^tb  its  delivery;  that  tbe  substance  of  the 
contract  between  himself  and  appellants  was 
tbat  lie  had  good  right  and  authority  to  sell 
axid  convey  tbe  lease,  and  that  all  rentals  and 
royalties  due  thereunder  had  been  paid ;  that 


there  was  no  apress  covena&t  in  bis  assign- 
ment that  tbe  Errlcksons  had  the  right  and 
authority  to  execute  the  lease;  that  all  tbe 
appellee  sold,  and  all  appellants  purchased, 
was  the  app^ee's  interest  in  the  lease ;  that 
in  etTect,  the  assignment  is  a  quitclaim  deed. 
It  is  insisted,  too,  that  the  petition  is  defec- 
tive because  it  is  silent  as  to  whether  the  rec- 
ords of  Greenwood  county,  where  the  lease 
was  recorded,  would  show  tbe  existence  of 
only  a  life  tenancy  in  the  Errlcksons. 

We  think  the  appellee  misconceives  the  na- 
ture of  tbe  action.  AKtellants  do  not  sue  on 
the  written  contract,  but  upon  an  oral  agree- 
ment to  sell  them  a  good,  valid,  subsisting, 
commercial  lease;  and  they  charge  that  ap- 
pellee, well  knowing  the  facts  with  reference 
to  the  defective  title  of  the  Erricksons,  mis- 
represented the  fiicts,  and  that  appellants 
did  not  get  the  kind  of  a  lease  he  agreed  to 
sell  them. 

It  is  settled  in  this  state  that  a  lease  con- 
veying the  oil,  gas,  and  minerals  found  In 
and  under  lands,  together  with  the  right  to 
enter  upon  the  land  and  remove  the  same,  is 
a  conveyance  of  a  part  of  the  realty.  Zinc 
Co.  V.  Freeman,  68  Kan.  691,  75  Pac.  995,  and 
cases  cited  in  the  opinion.  In  Marshall  v. 
Mellon,  179  Pa.  871,  36  AtL  201,  35  L.  R.  A. 
816,  57  Am.  St  Rep.  601,  it  was  held  that  a 
tenant  for  life  has  no  right  to  operate  tor  oil 
or  gas,  or  to  make  an  oil  or  gas  lease,  unless 
operations  were  commenced  before  the  life 
estate  accrued. 

In  Carpenter  ▼.  Wright,  52  Elan.  221,  34 
Pac.  798,  there  was  a  fraudulent  representa- 
tion that  a  tract  of  land  was  free  and  clear 
of  incumbrance.  The  purchaser  relied  upon 
the  representations,  and  was  thereby  in- 
duced to  purchase  the  land  when  in  fact  it 
was  subject  to  a  valid  mortgage.  It  was  held 
that,  although  the  injured  party  might  have 
discovered  the  incumbrance  by  a  search  of 
the  public  records,  an  action  might  be  main- 
tained to  recover  for  the  damages  sustained 
by  reason  of  the  fraudulent  representations. 

The  appellants  can  maintain  the  action 
without  tendering  a  return  of  tbe  lease.  See 
KHngman  v.  Gilbek,  90  Kan.  545,  135  Pac. 
682,  holding  that  a  formal  tender  of  a  deed 
is  not  a  condition  precedent  to  the  right  to 
maintain  such  an  action.  To  the  same  efTect 
is  Business  Blocks  Co.  v.  Gregory,  102  Kan. 
33,  169  Pac.  191. 

The  petition  stated  a  cause  of  action,  and 
the  judgment  will  be  reversed,  and  tbe  cause 
remanded,  with  directions  to  overrule  tbe  de- 
murrer. 

All  the  Justices  concurring. 
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ZWADUK  V.  MORRIS  4  CO.     (No.  23323.) 

(Sapreme  CSonrt  of  EUmsu.    May  7,  1821.) 

(BvUabu$  by  the  Oovrt.) 

1.  Master  and  servant  «=>408— Jury,  though 
waived  In  oompensatlon  case,  may  be  called  to 
make  speolai  finding*  withont  iastruotlona  or 
verdlot. 

Under  section  20  of  chapter  226  of  the 
Laws  of  1917,  an  act  providing  for  compensa- 
tion for  persons  injured  in  certain  industries, 
the  parties  to  an  action  for  compenaatioii  waive 
the  right  to  a  trial  by  jury,  where  they  fail 
to  demand  a  inry  trial  within  10  days  after 
the  issnes  are  Joined;  but  the  court  may  then 
call  a  jury  to  make  special  findings  of  fact, 
and  it  is  not  error  for  the  court  to  refuse  to 
instruct  the  Jury,  nor  to  require  it  to  return 
a  general  verdict. 

2.  Master  and  servant  4=>403— Burden  on  eom- 
PMisatlon  olalmant  to  show  eanlaga  during 
partial  temporary  disability. 

Under  paragraph  numbered  19  of  section 
8  of  chapter  226  of  the  Laws  of  1917,  the 
Workmen's  Oompeosation  Act,  where  an  injur- 
ed workman  sustains  partial,  temporary  disa- 
bility, continuing  after  a  period  of  total  disa- 
bility, evidence  must  be  introduced  to  prove  the 
wages  that  he  will  be  able  to  earn  dnring  the 
period  of  partial,  temporary  disability,  and  the 
bordra  of  proof  la  on  him  to  show  that  fact.  - 

'     Appeal   from  District  Gonrt,   Wyandotte 
Oonnty. 

Proceedings  under  tlie  Workmen's  Com- 
pensation Act  by  Sam  Zwaduk  against  Mor- 
ris A  Go.  Judgmient  for  plaintUf,  and  de- 
fendant appeals.  Affirmed  in  part,  and  re- 
versed in  part. 

0.  W.  Trlcbett,  of  Kansas  City,  for  appel- 
lant 

Herrod  &  Roberts,  of  Kansas  City,  for  ap- 
pellee. 

MAR^AUO,  J.  Hie  defendant  ai^)eals 
from  a  Judgment  against  It  under  the  Work- 
men's Compensation  Act  for  an  Injnry  to  the 
plaintiff  while  in  the  employ  of  the  defend- 
ant Before  tbe  action  was  commenced  the 
defendant  refused  to  arbitrate  the  amount 
of  compensation  that  should  be  paid  to  the 
plaintiff.  When  the  action  was  called  for 
trial,  the  defendant  offered  to  waive  a  Jury, 
but  this  was  refused  by  the  plaintiff.  A 
Jury  was  called,  the  evidence  was  Intro- 
duced, and  at  tbe  dose  thereof  the  court 
did  not  instruct  the  Jury,  nor  submit  to  it 
the  questions  at  issue  for  a  general  verdict, 
although  requested  so  to  do  by  the  defend- 
ant. The  court  submitted  special  questions, 
which  together  with  the  answers  thereto 
were  as  follows: 

"(1)  Was  the  plaintifT  totally  disabled  from 

work  by  reason  of  said  injury?    Answer:   Yes. 

"(2)  If  you  answer  question  1  in  the  affirma- 


tive, then  state  whetlier  said  total  disability 
from  work  will  be  jtermanent    Answer:  No. 

"(3)  If  you  answer  question  2  in  the  nega- 
tive, then  state  how  many  weeks  plaintiff  baa 
been  totally  disabled  from  work  since  recdviog 
said  injury?    Answer:  44  weeks. 

"(4)  If  the  plaintiif  will  be  totally  disabled 
from  work  by  reason  of  said  Injnry  in  tlie  fu- 
ture, state  how  many  weeks  he  will  be  so  dis- 
abled.   Answer:   20  weeks. 

"(6)  If  you  answer  question  2  in  the  nega- 
tive, state  (a)  whether  plaintiff  haa  been  par- 
tially incapacitated  since  his  total  incapacity 
from  labor  ceased;  and  (b)  will  he  be  in  the 
future  partially  incapacitated  from  labor  by 
leason  of  said  inJnry.  Answer:  (a)  Tea;  (b) 
Yes. 

"(6)  If  you  answer  question  5  in  tite  affirma- 
tive, then  state  (a)  how  many  weeks  after  said 
total  incapacity  ceased  plaintiff  was,  and  (b) 
will  be,  partially  incapacitated  from  labw.  An- 
swer:   (a)  ;    (b)  62  weeks. 

"7.  If  you  answer  question  6  in  the  affirma- 
tive, then  state  bow  much  the  plaintiff  has  been 
able  to  earn  during  his  partial  incapacity  from 
labor.  Answer:  Will  depend  on  work  plaintiff 
is  able  to  obtain." 

Tbe  plalntifTs  motion  for  Judgment  on  tiie 
answers  to  tbe  special  qnestlons  waa  sus- 
tained,   nie  Jndgmeiit  ledtes  that: 

"The  motion  of  the  plaintiff  for  judgment 
on  the  answer  to  the  sjtedal  questions  submit- 
ted should  and  ought  to  be  and  is  hereby  sus- 
tained, and  that  plaintiff  be  given  judgment 
against  the  defendant  as  and  for  total  disability 
in  the  amount  of  $11.60  per  week  for  a  period 
of  63  weeks,  making  a  total  sum  due  the  plain- 
tiff for  total  disability  in  tbe  amount  of  $780.- 
80;  also  that  the  plaintiff  be  given  Judgment 
as  and  for  partial  Usability  in  the  amount  oi 
$6  per  week  for  a  period  of  sixty-two  (62) 
weeks,  making  a  sum  due  for  partial  disability 
is  tiie  amotmt  of  $372,  making  a  sum  total  for 
total  and  partial  disability  In  the  amount  of 
$1402.80." 

[1]  1.  The  defendant  contends  tbat  It  was 
error  to  refuse  to  Instruct  the  Jury,  and  to 
refuse  to  require  from  It  a  general  verdict 
The  constitutionality  of  workmen's  compen- 
sation laws  has  been  attacked  on  the  gronod 
that  they  deprived  the  parties  of  the  right 
to  trial  by  Jury,  and  the  laws  have  been  up- 
held against  those  attacks.  Kiser's  Work- 
men's Compensation  Acts,  (Corpus  Jaris 
Treatise;  Bradbury's  Workmen's  Compensa- 
tion (3d  Bd.)  p.  1011;  1  Honnold's  Work- 
men's Compensation,  {  14,  and  note  57.  Out 
statute  provides  that  the  matters  in  dispute 
may  be  tried  by  a  Jury.  Section  20.  chapter 
226,  of  the  Laws  of  1917,  an  act  providing 
for  compensation  for  persons  injured  In  ee^ 
tain  Industries^  In  part  reads: 

"In  every  sncfa  action  the  right  to  trial  by 
jury  shall  be  deemed  waived  and  the  case  tTi<^ 
by  the  court  without  a  jury,  unless  either  pirtr 
shall  within  ten  days  after  iasues  are  jois<4 
demand  a  jury  trial." 


sForotlrar 


see  same  toplo  sad  KBT-NUMBKR  la  all  Kay-Numbered  DlassU  sad  Indcxos 


Digitized  by 


Google 


Kui^ 


ZWADmC  ▼.  MORRIB  ft  00. 
(1*7  P.) 


869 


It  does  not  appear  that  eltber  part7  de- 
manded a  Jnry  wltbin  ten  days  after  the  Is- 
sues were  Joined.  The  failure  of  the  de- 
fendant to  comply  with  section  20  of  chap- 
ter 226  of  the  Session  Laws  of  1917  waived 
Its  rlfl^t  to  a  trial  by  Jury,  and  rendered  the 
action  triable  by  the  conrt.  Sectlm  279  of 
the  Code  ot  Civil  Procedure  (Gen.  St  1916, 
I  7179)  reads: 

"lasues  of  fact  arising  in  actions  for  the  re- 
covery of  money  or  of  spedfic  real  or  person- 
al property  shall  be  toied  by  a  Jnry,  unless  a 
jury  trial  Is  waived  or  a  reference  be  ordered 
as  hereinafter  provided.  All  other  issues  of 
fact  shall  be  tried  by  the  court,  subject  to  its 
jMwer  to  order  any  issue  or  issues  to  be  tried 
by  a  Jury  or  referred  as  provided  in  this  Code." 

After  the  parties  had  failed  to  demand  a 
Jury  at  the  time  provided  by  law,  the  court 
conld  call  to  its  assistance  a  Jury  to  pass  on 
disputed  questions  of  fact  The  court  adopt- 
ed the  findings  of  the  Jury,  but  could  have 
set  them  aside,  and  could  have  made  find- 
ings of  Its  own.  This  entire  practice  has 
been  so  well  established  In  this  state  In  ac- 
tions not  triable  by  a  Jury  tliat  it  la  useless 
to  cite  authorities. 

The  argument  of  the  defendant  is  that 
when  tbe  Jury  was  impaneled,  it  was  In- 
cnmbent  on  the  oonrt  to  Instruct  the  Jury 
and  to  tiave  it  return  a  general  verdict 
This  argument  loses  sight  of  the  fact  that 
the  right  of  trial  by  Jury  had  been  waived, 
and  the  Jury  was  called  not  to  try  the  action, 
but  to  inform  the  court  concerning  certain 
questions  of  fact  therein.  The  court  acted 
-within  its  powers,  and  no  error  was  commit- 
ted In  refusing  to  Instruct  the  Jury,  nor  In 
refusing  to  require  the  Jury  to  return  a  gen- 
eral verdict 

[2]  2.  There  was  no  evidence  to  show  what 
the  plaintiff  would  be  able  to  earn  during 
bis  period  of  i)artlal  disability  after  the  pe- 
riod of  total  dlsabUlty  has  expired.  The  de- 
fendant argues  that  It  was  error  to  render 
Judgment  for  $372  for  partial  disability.  In 
response,  the  {)latntiff  contends  Chat  this 
question  Is  disposed  of  by  Stefan  v.  Eleva- 
tor Co.,  106  Kan.  869,  187  Paa  881,  where 
tbe  conrt  said: 

"How  coiopensation  provided  for  in  paragraph 
19  shall  be  computed  is  a  question  of  some  dif- 
ficulty. The  earnings  before  and  after  injury 
referred  to  are  evidently  average  weeldy  wages, 
eomputable  in  the  usual  way;  but  no  maximum 
and  minimom  limit  is  afiSxed.  In  one  sense 
that  which  is  referred  to  in  the  hitrodnctory 
paragraph  of  division  'c'  as  'the  following 
schedule,'  ends  with  paragraph  18.  Paragraph 
22,  however,  is  as  much  a  part  of  the  schedule 
as  paragraph  10  or  paragraph  16;  so  that,  to 
-tbe  extent  necessary,  all  the  numbered  para- 
graphs may  be  said  tx>  constitute  the  schedule. 
SAajor  paragraphs  1  and  2  of  section  3  fix  the 
maximum  and  minimum  amounts  of  compen- 
sation. Major  paragraph  8  discloses  a  dis- 
-eioct  purpose  to  fix  a  weekly  wage  basis  with 
m.   maximmn  and  minimum  limit  for  the  com- 


putation of  compensation  in  all  cases,  unless 
paragraph  19  of  division  V  be  an  exception. 
It  will  not  be  assumed  the  policy  was  abandon- 
ed in  paragraph  19,  and  the  conrt  is  of  tbe 
opinion  the  provision  containecl  in  the  intro- 
ductory paragraph  of  division  'c' — the  compen- 
sation to  be  in  no  case  less  than  $6  per  week 
nor  more  than  $12  per  week' — applies  to  tbe 
disability  covered  by  paragrapli  19.  Without 
proof  that  60  per  cent  of  the  difference  be- 
tween earnings  before  and  after  injury  would 
equal  or  exceed  ^  per  week,  the  plaintiff  Is 
entitled  to  the  minimuqi  for  the  period  of  eight 
years  less  one  week,  on  account  of  permanent 
partial  disability  found  by  the  jury  to  exist,  in- 
dependently of  the  disability  resulting  from 
injury  to  the  eye."  106  Kan.  873,  187  Pac. 
862. 

The  partlcnlar  statutes  involved  In  this 
discussion  should  be  examined.  Paragi-aph 
19  of  section  3  of  chapter  226  of  the  Laws 
of  1917,  In  part  reads: 

Trovided,  however,  in  case  of  partial  disa- 
bility not  covered  by  schedule  the  workman 
shall  receive  during  such  period  of  partial  disa- 
bility not  exceeding  (8)  eight  years,  .60  per 
cent,  of  the  difference  between  the  amount 
he  was  earning  prior  to  said  isdury  as  in  tUs 
act  provided  and  tbe  amount  he  is  able  to  earn 
after  such  injury." 

Division  "c"  of  the  first  unnumbered  par- 
agraph of  section  8  of  the  act  reads: 

"Where  disability,  partial  in  character  but 
permanent  in  quality,  results  from  the  injury, 
the  injured  workman  shall  be  entitled  to  tbe 
compensation  provided  in  paragraph  1  of  this 
section,  but  shall  not  be  entitled  to  any  other 
or  further  eompensation  for  or  during  the 
first  week  following  the  injury.  Thereafter, 
compensation  in  a  lump  sum  shall  be  paid  as 
provided  in  the  following  schedule,  the  aver- 
age weekly  wages  to  be  computed  as  provided 
in  section  4  of  this  act,  and  the  compensation 
to  be  in  no  case  less  than  $6  per  week  nor  more 
than  $12  per  week." 

The  Stefan  Case  does  not  control,  for  the 
reason  that  the  disability  there  was  partial 
and  permanent  and  minimum  compensa- 
tion was  fixed  by  statute;  while  here  after 
the  period  of  total  disability  has  expired, 
the  disability  will  be  partial  and  temporary, 
and  compoisatlon  Is  not  fixed  in  amount 
In  tbe .  Stefan  Case  It  was  held  that  com- 
pensation for  permanent  partial  disability 
should  be  paid  under  division  "c"  of  the 
third  section  of  tbe  Workmen's  Compensa- 
tion Act  of  1917,  and  that  no  evidence  need 
be  introduced  to  prove  what  the  injured  par- 
ty would  be  able  to  earn  in  the  future.  In 
the  present  case  there  is  no  permanent  dis- 
ability; there  is  temporary  disability,  for 
which  the  statute  does  not  undertake  to  fix 
the  amount  of  compensation,  except  by  say- 
big  that  It  shall  be  "60  per  cent  of  the  dif- 
ference between  tbe  amount  he  [the  injured 
workman]  was  earning  prior  to  said  injury 
as  In  this  act  provided  and  the  amount  he 
is  able  to  earn  after  such  injury."    The  reap 
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son  for  naming,  In  the  statute,  a  minimum 
rate  of  $6  a  week  compensation  for  partial, 
permanent  disability  might  well  bare  In- 
duced the  Legislature  to  have  fixed  a  mini- 
mum compensation  for  partial,  temporary 
disability ;  but  that  has  not  been  done.  The 
entire  period  of  total  disability  and  a  por- 
tl<Hi  of  that  <ft  partial  disability  ttave  ex- 
pired. The  wages  that  the  plaintiff  has  been 
able  to  earn  since  the  period  of  total  dis- 
ability has  expired,  and  that  he  will  be  able 
to  earn  during  the  remainder  of  the  period 
of  partial  disability  must  be  established  by 
evidence.  The  compensation  that  he  shall 
receive  will  then  become  a  matter  of  calcula- 
tion. This  compels  further  proceedings  by 
the  trial  court,  but  does  not  attect  the  judg- 
ment that  haa  been  rendered  for  total  dis- 
ability. $730.80. 

The  plaintiff  argues  that  the  harden  was 
on  the  defendant  to  establish  the  amount 
that  the  plaintiff  will  be  able  to  earn  during 
his  period  of  partial  disability.  This  arga> 
ment  is  not  good,  for  the  reason  that  Judg- 
ment canot  be  rendered  in  favor  of  the 
plaintiff  until  he  proves  his  cause  of  action. 
To  do  that  he  must  prove  his  employment, 
his  Injury,  the  wages  that  he  was  earning 
before,  and  the  wages  that  he  has  earned 
and  will  be  able  to  earn  after  the  expiration 
of  the  period  of  total  disability.  Without 
evidence  on  all  these  propositions,  Judgment 
for  compensation  for  the  period  of  partial 
disability  cannot  be  rendered  In  his  favor,  for 
the  reason  that  he  does  not  bring  himself 
within  the  statute.  The  plaintiff  must 
prove  the  wages  that  he  has  earned  and  will 
be  able  to  earn  during  the  time  he  is  under 
partial  disability,  or  there  will  be  no  basis 
from  which  to  calculate  the  amount  of  his 
compensation. 

The  judgment  for  $730.80  for  total  dis- 
ability is  affirmed.  The  Judgment  for  $372 
for  partial  disability  is  reversed,  and  the 
cause  Is  remanded  to  the  district  court,  with 
directions  to  ascertain  the  wages  that  the 
plaintiff  has  earned  and  will  be  able  to  earn 
during  his  period  of  partial  disability,  and 
render  Judgment  in  his  favor,  in  addition  to 
the  Judgment  for  $730.80,  for  60  per  cent,  of 
the  difference  between  the  amount  that  he 
has  earned  and  will  be  able  to  earn  at  the 
proved  rates  of  wages  and  what  he  was 
earning  prior  to  the  Injury. 

All  the  Justices  concurring. 


(109  Kan.  176) 

HAZELTON  et  at.  v.  CHAFFI N.    (No.  23202.) 

(Supreme  Court  of  Kansas.    May  7, 19ZL) 

(BvllahiM  hv  t1i»  Oourt.) 
I.  Evidenes   ®=3448— Written  contract  canaot 
IM  varied  by  parol. 
Rule  followed  tliat,  in  the  absence  of  plead- 
ing and  proof  of  some  species  of  frand  or  mu- 


tual mistake,  a  plain  and  nnamblfnons  written 
contract  must  Im  enforced  according  to  its 
terms;  and  neither  pleading  nor  proof  of  a 
parol  understanding  at  variance  with  the  writ- 
ten contract  can  be  considered. 

2.  Mines  and  minerals  «=979(7)— Ploadlag  that 
lessee  sued  for  rent  under  lease  Is  trusts* 
under  oral  agreement  to  assign  no  defense. 

Where  the  grantee  of  a  written  contract  to 
lease  land  for  the  development  of  gas  and  oil 
undertakes  to  pay  rent  until  a  well  is  com- 
menced on  the  leased  property,  it  is  no  defense 
to  an  action  for  tlie  rent  for  the  defendant  to 
plead  that  he  had  no  personal  interest  in  the 
leased  premises  and  that  he  had  merely  taken 
tlie  lease  in  Iiis  own  name  as  trustee  or  agent 
under  an  oral  agreement  to  assign  the  lease  to 
another  party  upon  the  happening  of  a  future 
event.  To  be  of  any  effect,  such  understanding 
should  also  have  been  reduced  to  writing  and 
incorporated  in  the  contract. 

3.  Landlord  and  tenant  Q=3208(1)— Assignment 
of  lease  does  not  annul  obligation  to  pay  rent 
nsless  sp  stipulated. 

An  assignment  of  a  lease  does  not  annul  the 
lessee's  obligation  to  pay  rent  unless  the  con- 
tract contains  a  stipulation  to  that  effect 

Appeal  from  District  Oourt,  Elk  (bounty. 

Action  by  O.  N.  Hazelton  and  another 
against  David  ChatBn.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

0.  W.  Spencer,  of  Sedan,  for  appellant. 
S.  H.  Piper,  of  Independence,  and  W.  B. 
Grant,  of  Emporia,  for  appellees. 

DAWSON,  J.  This  was  an  action  for  rent 
due  on  an  oil  and  gas  lease.  Judgment  was 
rendered  for  plaintiffs  on  defendant's  an- 
swer and  admissions,  upon  the  ground  tbat 
these  constituted  no  defense. 

Plaintiffs'  petition  alleged  that  they  were 
the  owners  of  certain  lands  which  they  leas- 
ed for  purposes  of  gas  and  oil  development 
under  a  written  contract  signed  by  them  and 
by  defendant.  In  which,  among  other  mat- 
ters, it  was  provided: 

"The  party  of  the  second  part  agrees  to  com- 
plete a  well  on  said  premises  within  one  year 
from  the  date  hereof,  or  pay  at  the  rate  of  one 
hundred  dollars  for  each  additional  three 
months  such  completion  is  delayed  from  the 
time  above  mentioned  for  the  full  completioii  of 
such  well  until  a  well  be  completed;  and  it  is 
agreed  that  the  completion  of  such  well  shall 
be  and  operate  as  a  full  liqnidation  of  all  renta 
under  this  provision  during  the  remainder  of 
the  terms  of  this  lease." 

Plaintiffs  alleged  that  defendant  did  not 
complete  a  well  on  the  premises  wlthtn  one 
year,  and  that  he  bad  never  drilled  for  gas 
or  oil,  and  that  the  rent  due  under  the  lease 
had  not  been  paid.  They  prayed  Judj^ment 
for  the  rent. 

Defendant's  answer  admitted  the  execo- 
tion  of  the  lease,  but  alleged  that  lie  neves 
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(1(7 
Ekd  amy  personal  Interest  In  the  transaction; 
tlrnt  in  November,  ViiS,  the  defendant  and 
others  were  engaged  In  an  effort  to  procure 
development  of  gas  and  oil  in  the  vldnlty  of 
plaintiffs'  land,  and  that  they  induced  cer- 
tain parties,  McOinnls  &  Ck>.,  to  survey  die 
territory  thereabout  for  gas  and  oil,  and 
that  McGlnnis  &  Co.  agreed  that  if  defend- 
ant and  his  associates  would  secure  a  block 
of  leases  in  that  neighborhood,  including  a 
letfse  of  plaintiffs'  land,  they  (McGlnnis  & 
Co.)  would  put  down  a  test  well;  and  that 
pursuant  thereto  the  defendant  and  his  as- 
sociates went  about  securing  leases,  includ- 
ing the  one  in  controversy,  whldi  were  all 
taken  in  the  name  of  defendant,  in  trust  or 
as  agent,  to  be  held  by  him  until  the  test 
well  should  be  commenced  by  McOinnls  ft 
Co.,  when  "it  was  understood  he  would 
make  and  deliver  said  leases"  to  McOinnls 
ft  Co.  Defendant  alleged  that  this  arrange- 
ment was  fully  explained  by  letter  and  oral- 
ly to  plaintiffs ;  and — 

That  defendant's  brother  "at  that  tine  ex- 
plained to  the  plaintiff  that  said  David  Chaflin 
did  not  have  any  interest  in  said  oil  and  gas 
leases  whatever  and  would  not  have  any  interest 
whatever  in  the  oil  and  gas  leases  which  the 
plaintiff  was  executing  to  him,  except  that  be 
was  to  hold  then  (as  trustee)  and  In  his  name 
unto  a  test  weU  was  commenced  on  this  block 
of  leases. 

"That  with  this  understanding  the  plaintiffs 
executed  and  returned  said  oil  and  gas  lease,  a 
copy  of  which  la  set  out  in  plaintiffs'  petition." 

Defendant  also  alleged  that  these  arrange- 
ments had  been  carried  out  and  that  a  test 
well  had  been  drilled  within  a  half  a  mile 
of  plaintiffs'  land;   and — 

.  "That  defendant  never  at  any  time  'had  any 
interest  in  and  to  the  oil  and  gas  lease  sued 
apon  in  plaintiffs'  petition,  except  that  he  was 
intmsted  by  the  plaintiffs  to  hold  the  same  for 
the  protection  of  plaintiffs  until  such  time  as 
a  test  well  was  commenced  on  the  block  of  leas- 
es in  which  plaintiffs'  lease  was  included  and 
then  to  transfer  and  deliver  the  same. 

"That  with  the  transfer  and  delivery  of  said 
oil  and  gas  lease  to  the  said  W.  F.  McOinnis  & 
Co.  the  defendant's  trust  was  fully  carried  out 
and  complied  with  and  that  he  has  no  further 
or  other  legal  liability." 

At  the  trial  defendant  admitted  In  open 
court  that  the  rent  specified  in  the  lease 
liad  not  been  paid  and  that  no  well  had  been 
drilled  on  plaintiffs'  leased  premises. 

Upon  this  admission  and  defendant's  an- 
swer, the  court  gave  Judgment  for  plaintiffs. 

[1]  Was  this  correct?  When  judgment  Is 
^ren  on  pleadings  and  admissions,  such 
pleadings  and  admissions  are  entitled  to 
most  favorable  consideration.  In  such  a 
case,  every  fact  well  pleaded  is  taken  as 
true,  bat  no  such  effect  is  given  to  facts  not 
v^ell  pleaded.  Here  the  defense  was  a  parol 
a^eement  at  variance,  with  the  written  con- 
txact.     Such  a  defense  is  never  permitted 
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unless  8(Mne  species  of  fraud  or  mutual  mis- 
take ia  also  i^eaded  and  proved.  Where 
there  ia  neither  plea  nor  proof  of  fraud  or 
mutual  mistake,  it  is  conclusively  presumed 
that  the  written  contract  contains  the  whole 
terms  and  the  only  terms  of  the  ccmtract; 
and  a  person  who  has  thus  obligated  himself 
cannot  defeat  a  recovery  on  such  contract 
by  parol  evidence  of  matters  at  variance 
therewith.  Were  the  rule  otherwise,  the 
making  of  a  written  contract  would  be  a  ' 
vain  and  useless  undertaking.  This  has  al- 
ways been  the  law  in  this  state.  Ft.  Soott 
Coal  ft  Mining  0>.  v.  Sweeney,  15  Kan.  244 ; 
Sexton  V.  Lismb,  27  Kan.  426;  Hopkins  v. 
St  U  &  S.  F.  Ky.  Co.,  29  Kan.  544;  Miller 
V.  Edgerton,  38  Kan.  36,  15  Pac.  894;  Wil- 
lard  V.  Ostrander,  46  Kan.  591,  26  Pac.  1017 ; 
N.  B.  Brown  ft  Co.  v.  St.  John  Trust  Co.,  71 
Kan.  134,  80  Pac.  37 ;  Fontron  v.  Kruse,  103 
Kan.  32,  38,  172  Pac.  1007;  Insurance  (3o. 
V.  Whitney,  106  Kan.  237, 182  Pac.  645.  See, 
also,  13  C.  J.  524,  525. 

[2]  Appellant  seems  to  think  that  the  force 
of  this  proposition  can  be  avoided  by  argu- 
ing that  he  took  the  lease  merely  as  a  trus- 
tee without  any  personal  interest  in  the  con- 
tract, ^nie  contract  is  simple  end  unam- 
biguous in  its  terms;  it  gives  no  hint  or 
intimation  ot  the  creaticm  of  a  trust;  nor 
within  Its  terma  can  there  be  discerned  any 
qualification  or  limitation  of  the  defendant's 
obligation  to  pay  the  quarterly  rent.  While 
defendant's  brother  may  have  fully  explain- 
ed to  plaintiff  the  project  to  collect  a  num- 
ber of  leases  for  the  purpose  of  prospecting 
for  and  developing  gas  and  oil,  and  that  de- 
fendant should  hold  the  leases  until  a  well 
was  developed  by  McGlnnis  ft  Co.  and  then 
assign  the  leases  to  them,  the  written  con- 
tract between  plaintiffs  and  defendant  is 
unqualified  and  unincumbered  by  any  refer- 
ence to  those  arrangements  or  those  condi- 
tions. If  these  facts  were  pertinent  to  the 
contract,  defendant  should  have  incorporat- 
ed them  in  the  written  Instrum^it  to  which 
he  attached  his  name.  If  he  did  not  Intend 
to  pay  rent  after  the  first  year  until  a  well 
was  commenced  on  plaintiffs'  property,  he 
ought  not  to  have  signed  his  name  to  a  con- 
tract binding  himself  to  pay  such  rent.  It 
should  be  borne  in  mind  that  courts  do  not . 
make  contracts.  They  merely  enforce  the 
contracts  to  which  the  contracting  parties 
have  voluntarily  bound  themselves. 

[3]  Nor  does  the  fact  that  defendant  as- 
signed this  lease  to  STcGlnnis  ft  Co.  dis- 
charge defendant's  obligation  to  pay  the 
rent.  The  text  of  the  lease  Indicates  that 
its  possible  assignment  was  contemplated  by 
the  parties,  but  there  is  no  agreement  there- 
in on  the  part  of  plaintiffs  to  look  only  to 
such  possible  assignee  for  their  rent  If 
some  such  assignee  had  paid,  doubtless  that 
would  be  a  sutflcient  payment  to  discharge 
the  defendant ;  but  it  would  be  a  queer  doc- 
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trine  to  dedare  tliat  One  grantee  of  an  oil 
and  gas  lease — any  more  tban  any  other 
lessee — conld  arold  bis  obligation  to  pay 
rent  by  assigning  his  leasehold  to  another 
tenant.  In  Harris  t.  Strlckler,  86  Kan.  260, 
Ses-O,  120  Pac.  S43,  344,  It  was  said: 

"An  asaignment  does  not  annnl  the  lessee's 
obligation  on  hia  covenant  to  pay  rent,  althongh 
the  lessor  has  consented  to  the  assignment 
and  collected  rent  from  the  assignee.  24  Gyc. 
1177b;  Groromes  et  al.  r.  St.  Paul  Trust  Co. 
et  aL.  147  SL  634,  SS  N.  B.  820,  87  Am.  8t 
B«p.  248." 

The  record   containi  no  error,  and  the 

Judgment  Is  affirmed. 
All  the  Justices  concurring. 


(109  Kan.  107) 

QILBERT  V.  KANSAS  CITY  RYS.  CO.  et  al. 

(No.  23149.) 

(Supreme  Oonrt  of  Kansas.     May  7.  1921.) 

(SvUabtu  by  th«  Court) 

Strset  railroads  <3=>99(I4)— AvtomobHe  truck 
passenger  held  guilty  of  oontribatory  neglU 
genee. 

The  death  of  plaintiff's  intestate  resulted 
from  a  collision  between  a  street  car  of  the 
appellant  and  an  automobile  truck  upon  which 
be  was  riding  as  a  passenger,  standing  on  the 
running  board.  In  an  action  against  the  street 
railway  company,  the  special  findings  are  ex- 
amined, and  held  to  show  contributory  negli- 
gence on  the  part  of  the  deceased,  which  pre- 
vents recoTery. 

Appeal  from  District  Court,  Wyandotte 
County.  ' 

Action  by  Earle  R.  Gilbert,  administrator 
of  the  estate  of  John  Morris,  deceased, 
against  the  Kansas  City  Railways  Company 
and  another.  Judgment  for  plaintiff,  and  de- 
fendant named  appeals.  Reyersed  and  re- 
manded, with  directions. 

McAnany,  Alden  &  Van  Cleave,  of  Kansas 
City,  Kan.,  for  appellant. 

Judy  &  Gilbert,  of  Kansas  City,  Kan.,  and 
J.  K.  Cubblson,  of  Kansas  City,  Mo.,  for  ap- 
pellee. 

POBTSR,  J.  A  collision  between  one  of 
appellant's  street  cars  and  an  automobile  ou 
which  John  Morris  was  riding  as  a  passenger 
resulted  In  the  death  of  Morris,  and  In  this 
lawsuit  to  recover  damages. 

Qnindaro  boulevard  in  Kansas  City  runs, 
at  the  place  of  the  accident,  east  and  west, 
and  Seventeenth  street  crosses  the  boulevard 
running  north  and  south.  The  accident  oc- 
curred between  8  and  0  o'clock  on  a  morning 
In  July.  The  street  car  was  running  west 
on  Qulndaro  boulevard  et  a  speed  of  about 


30  mllea  per  hour.  Tbe  automobile  was  a 
Ford  truck,  driven  by  the  defendant  D.  L. 
Fry.  A  man  named  Van  Hodser,  with  Fry 
and  Morris  had  started  to  do  some  work  In 
the  country.  Van  Hooser  sat  on  the  front 
seat  to  the  tigbt  of  Fry,  the  steering  whed 
being  on  the  left  side.  The  deceased,  John 
Morris,  ,was  not  In  the  automobile,  but  was 
standing  on  the  left  running  board  about  18 
inches  behind  Fry,  and  was  holding  on  with 
his  hands,  his  face  being  toward  the  west. 

The  petition  alleged  that  Morris'  death 
was  caused  by  the  concurrent  negligence  of 
both  the  appellant  and  the  defendant,  D.  h. 
Fry,  the  driver  of  the  automobile.  It  was 
alleged  that  Morris  was  a  passenger  In  the 
automobile,  and  that  before  crossing  Qnin- 
daro boulevard  and  the  tracks  of  the  appe- 
lant, the  driver  halted  the  car,  and  then 
proceeded  southward  across  tlie  street,  and 
that  the  collision  was  caused  by  the  negli- 
gent manner  in  which  the  street  car  .was 
operated.  However,  on  the  trial,  the  plain- 
tiff amended  his  petition  and  alleged  that  be- 
fore the  automobile  reached  the  car  tra<^ 
Fry  attempted  to  turn  west  on  Qulndaro 
boulevard.  The  distance  between  the  north 
rail  of  the  track  and  the  curb  line  on  the 
north  side  of  Qnindaro  boulevard  was  12  feet, 
so  that  the  car  could  have  been  drivoi  to 
the  west  aiid  kept  between  the  curb  and 
away  from  the  street  car. 

In  answer  to  a  special  question  the  Jury 
found  that  the  collision  occurred  a  little  to 
the  West  of  the  center  of  Seventeenth  street. 
The  general  verdict  was  against  both  the  ap- 
pellant and  the  defendant  Fry,  and  neces- 
sarily Includes  a  finding  that  boOi  were 
guilty  of  negligence.  There  was  no  spedal 
finding  of  .what  the  spedflc  acts  of  negligence 
were. 

A  store  building  stands  at  the  comer  of 
the  boulevard  and  Seventeenth  street,  and 
the  front  of  the  building  is  23  feet  from  the 
north  rail  of  the  car  track,  so  that  a  per- 
son standing  on  that  side  of  the  street  evea 
with  the  front  of  the  store  building  can  look 
east  on  Qulndaro  boulevard  and  see  a  street 
car  for  a  distance  of  at  least  200  or  250 
feet,  there  being  nothing  to  Interfere  with 
bis  vision  except  two  telephone  poles  stand- 
ing near  the  curb  line. 

The  Jury  found  that  when  the  automobile 
was  between  8  or  9  feet  from  the  north  rail 
of  the  car  track  the  street  car  was  from  200 
to  250  feet  east,  coming  at  a  rate  of  30  miles 
per  hour;  that  the  automobile  from  this 
point  until  the  collision  traveled  a  distance 
of  12  feet  at  a  rate  of  8  miles  per  hour.  The 
appellant  contends  that  If  the  jury  were  cor- 
rect in  finding  that  the  automobile  was  trav- 
eling 8  miles  per  hour,  then  the  street  car, 
in  order  to  travel  a  distance  of  204  feet,  nec- 
essarily had  to  be  traveling  17  times  as  fast 
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as  the  automobile,  or  196  mQes  an  hour, 
which,  of  course,  .was  an  Impossible  rate  of 
speed  for  a  street  car.  Because  of  this  In- 
consistency, It  Is  insisted  that  the  Jury  dl»- 
regarded  the  testimony  In  part.  We  may 
ignore  the  apparent  Inconsistency  of  some  of 
the  findings  with  respect  to  the  rate  of  speed 
and  the  distances,  because  in  our  view  the 
case  turns  upon  other  special  findings  wtiich 
establish  the  contrlbotory  negligence  of  the 
deceased. 

Aside  from  the  findings,  there  Is  no  dispute 
over  the  fact  that  when  the  automobile  was 
approaching  the  boulevard  and  was  23  feet 
north  of  the  car  track  there  was  nothing  to 
prevent  Morris  from  looidng  east  and  seeing 
the  street  car  approaching.  He  would  have 
had  ample  time  to  have  stepped  ott  the  run- 
ning board  and  have  av(^ded  the  coUislan. 

Finding  No.  4  Is  as  follows: 

"When  D.  L.  Fry  in  his  car  and  Jolm  Morris 
■tanding  on  the  east  ninning  board  were  with- 
in 8  or  9  feet  of  the  north  rail  of  the  defendant 
railway  company's  trade  at  the  intersection  of 
Seventeenth  street  and  Quindaro  boulevard, 
what  was  there,  if  anything,  to  prevent  them 
seeing  or  hearing  the  approaching  street  car? 
Answer:    Nothing." 

Finding  No.  9  is  as  follows: 

"Had  John  Morris  looked  east  when  the  por- 
tion of  the  motorcar  Fry  occupied  was  8  or  9 
feet  from  the  north  rail  of  the  track,  what  was 
there  to  prevent  turn  seeing  the  car  and  warn- 
ing Fry  of  its  approach?    Answer:   Nothing." 

Finding  Now  10  is  as  follonra: 

"Had  Morris  looked  east  when  the  portion 
of  the  motorcar  Fry  occnpied  was  8  or  9  feet 
from  the  north  rail  of  the  track,  Vliat  was 
there  to  prevent  Morris  from  seeing  the  car 
and  stepping  from  the  running  board  of  the 
motorcar  before  the  collislonT  Answer:  Noth- 
ing." 

The  deceased  was  required  to  look  and  lis- 
ten for  an  approaching  street  car  as  much  as 
was  the  driver.  If  be  bad  discovered  the 
approaching  street  car.  It  would  have  been 
Ills  duty  to  warn  the  driver.  If  by  looldng 
be  conld  have  discovered  the  approaching 
car,  and  8tepi>ed  from  the  running  board  In 
time  to  have  avoided  injury,  and  failed  to 
do  so,  his  contributory  negligence  prevents 
recovery. 

It  is  appellant's  contention  that  it  Is  im- 
poesible  that  Fry,  the  driver  of  the  automo- 
bile, wa»  guilty  of  negligence  without  Mor- 
ris also  being  guilty  of  contributory  negll- 
gence,  because  Morris  was  in  a  better  imsI- 
tion.to  look  and  see  an  approaching  street 
car  from  the  east  than  was  the  defendant 


Fry.  The  appellee  lays  much  stress  upon 
the  presumption  tliat  Morris  exercised  doe 
care.  Because  of  the  natural  love  of  life,  the 
instinct  of  self-preservation,  and  the  dispo- 
sition of  all  men  to  avoid  injury,  this  pre- 
snmptlcm  obtains  in  cases  where  evidence  as 
to  what  actually  occurred  Is  ladcing,  but  tbe 
presumption  does  not  amount  to  proo£  It 
Is  nothing  more  than  a  presumption,  the 
force  of  which  is  destroyed  at  (Mice  by  proof 
to  the  effect  that  the  person  injured  or  killed 
did  not  exercise  due  care.  In  this  case,  the 
presumption,  if  It  could  be  said  to  have 
existed  at  all.  Is  destroyed  by  the  finding  of 
the  Jury  to  the  effect  that  if  Morris  had  ex- 
ercised due  care,  had  looked,  he  would  have 
seen  the  approaching  car  in  time  to  have 
stepped  from  the  running  board  and  have 
saved  himself  from  Injuryi 

The  appellee  argues  that  the  rule  applied 
to  a  pedestrian  about  to  cross  a  street  car 
track  is  the  one  which  controls  the  situation 
In  which  Morris  was  Immediately  before  the 
collision.  But,  obviously,  a  man  walking  on 
a  street  can  take  care  of  himself  in  an  emer- 
gency much  more  readily  than  one  riding  in 
or  upon  an  automobile  driven  by  some  one 
else,  because  he  can  step  quickly  to  one  side, 
or  forward  or  backward,  as  the  situation 
may  demand. 

The  Jury  found  the  appellant  and  the  driv- 
er of  the  car  both  negligent  But  It  Is  In- 
convelvable  that  Fry,  who  had  not  so  good 
an  opportunity  to  see  the  approaching  car  as 
had  Morris,  could  be  guilty  of  negllgoice  and 
the  man  who  was  In  the  better  situation  to 
see  and  protect  himself  be  tree  from  con- 
tributory negligence. 

The  effect  of  the  contributory  negligence 
of  the  deceased  cannot  be  minimized  by  lay- 
ing stress  upon  the  negligence  of  the  defend- 
ant, or  by  characterizing  It  as  a  gross  or  wan- 
toa.  Besides,  gross  or  wanton  negllgenoe  was 
not  alleged  In  the  petition. 

The  appellee  seeks  to  avail  himself  of  the 
doctrine  of  the  "last  clear  chance."  But  be- 
cause the  negllgmce  of  Morris  was  In  op- 
eration until  the  colllBlan  occurred,  that  doc- 
trine has  no  application.  Besides,  the  ques- 
tion does  not  appear  to  have  been  presented 
to  the  trial  court  either  by  a  requested  In- 
struction or  otherwise. 

The  findings  lead  to  but  one  conclusion, 
which  Is,  that  the  negligence  of  Morris  con- 
tributed to  his  Ihjury,  and  that  the  appellee 
is  n6t  entitled  to  recover. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
In  favor  of  the  appellant 

All  the  Justices  concurring. 


Digitized  by 


Google 


874 


197  PACIFIC  REPORTEB 


(lEan. 


(109  Kan.  S<) 

STATE  V.  HU80NQ  ot  al.     (No.  22999.) 
(Supreme  Court  of  Kanaa*.    iiaj  7,  1921.} 

(Syllahu*  (y   the  Court.) 

Criminal  law  «=>823(  10)— Instruction  requir- 
ing facts  to  be  shown  by  preponderance  of 
evidence  held  Immaterial  In  view  of  other  la- 
atruotions. 

In  a  criminal  case  the  jury  were  told  that 
the  alleged  facts  and  circumstanceB  must  be 
shown  bj  "a  preponderance  of  evidence."  Held 
that,  as  the  charge  contained  repeated  admoni- 
tions that  guilt  must  be  shown  beyond  a  reason- 
able doubt,  the  error  in  the  use  of  the  quoted 
words  must  be  deemed  immaterial. 

Appeal  from  District  Ciourt,  Greenwood 
(Tonnty. 

John  M.  Hnsong  and  Oaude  McOee  were 
ocniTlcted  of  having  liquor  In  their  possession 
and  maintaining  a  nuisance  in  an  automobile, 
and  they  api)eaL    Affirmed. 

Robert  H.  Glogston,  of  Eureka,  and  Oea 
McGlll.  of  Wichita,  for  appeUants. 

Richard  J.  Hopliins,  Atty.  Gen.,  and  Jos- 
eph A.  Fuller,  of  Eurelu,  for  the  State. 

WEST,  J.  The  defendants  appeal  firom  a 
conviction  of  having  liquor  In  their  posses- 
sion, and  maintaining  a  nuisance  in  an  auto- 
mobile, the  sole  ground  of  the  appeal  being 
that  tl|e  Jury  were  Instructed: 

"That  where  a  conviction  for  a  criminal  of- 
fense ia  sought  upon  circumstantial  evidence 
alone  the  etate  must  not  only  show  by  a  pre- 
ponderance of  evidence  that  the  alleged  facts 
and  circumstances  are  true,  but  they  must  be 
such  facts  and  circumstances  as  are  absolutely 
incompatible  upon  any  reasonable  hypothesis 
with  the  innocence  of  the  accused  and  incapable 
of  explanation  upon  any  reasonable  hypothesis 
other  than  the  guilt  of  the  accused." 

The  question  presented  Is  the  effect  of  as- 
Ing  the  words  by  "a  preponderance  of  the 
evidence"  rather  than  "beyond  a  reasonable 
doubt"  Numerous  aathorities  are  dted  to 
sustain  the  rule  that  every  essential  fact  In 
the  chain  of  circumstances  must  be  proved 
beyond  a  reasonable  doubt  In  State  v.  Pack, 
106  Kan.  188,  186  Pac.  742,  a  distinction  was 
drawn  between  the  essential  linlcs  making  a 
dialn  of  circumstances  and  the  constituent 
elements  of  a  given  link.-   It  was  there  said: 

"But  if,  to  make  up  one  of  these  essentials, 
it  was  necessary  to  show  that  the  defendant 
had  two  pairs  of  shoes  which  would  leave  dif- 
ferent imprints,  and  he  claimed  to  have  had  the 
other  pair  on  at  the  time,  the  identity  of  the 
ones  making  the  tracks  found  need  not  be  prov- 
ed beyond  a  reasonable  doubt."  106  Kan.  191, 
186  Pac.  743. 

Here,  of  course,  the  language  complained 
of  refers  to  the  essential  facts  or  constituent 


links,  and,  taken  by  itself,  the  diarge  was 
plainly  wrong. 

The  question  then  Is  whether  or  not  the 
error  was  material  under  the  drcumstances. 
The  Jury  were  told  that— 

"Under  the  law  the  defendant  is  presumed 
to  be  innocent  of  each  and  every  essentia]  in- 
gredient of  the  crime  charged,  and  this  pre- 
sumption continues  until  it  has  been  overcome 
by  evidences  which  establish  their  guilt  to 
your  satisfaction  beyond  a  reasonable  doubt. 
The  burden  of  proving  their  guilt  rests  with 
the  state,  and  at  no  time  does  the  burden  of 
proof  shift  to  the  defendants.  If,  however,  it 
has  been  overcome  by  the  evidence  and  the  guilt 
of  the  defendants  established  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt,  it  is  your 
duty  to  convict.  If  upon  consideration  of  all 
the  evidence  you  have  a  reasonable  doubt  of  the 
defendant's  guilt,  yon  should  acquit  them,  but  a 
doubt  to  authorize  an  acquittal  on  this  ground 
ought  to  be  a  substantial  doubt  touching  the 
defendant's  guilt,  and  not  a  mere  possibility  of 
his  innocence." 

Then,  after  attempting  to  define  "reason- 
able doubt,"  the  Jury  were  expressly,  told,  at 
least  three  times,  that  proof  beyond  a  rea- 
sonable doubt  was  essential,  and  In  one  por- 
tion of  the  diarge  this  language  was  nsed 
touching  the  possession  of  liquor: 

"This  may  be  proven  by  circumstantial  evi- 
dence, and  it  from  all  the  evidence  in  the  caae, 
either  direct  or  circumstantial,  you  believe  be-       | 
yond  a  reasonable  doubt  that  the  defendants 
did  have  in  their  possession,  on  or  atmut  the       | 
day  mentioned,  in  Greenwood  county,  ECan.,  in- 
toxicating liquor,  then  you  will  find  them  guilty      : 
of  such  diarge."  ' 

In  addition  to  all  this  the  Jury  were  told  j 
that  If,  after  having  heard  the  evidence,  the 
instructions,  and  the  arguments,  and  having 
retired  to  their  room  and  deliberated  apou 
the  case,  "any  Juror  still  entertains  a  rea- 
sonable doubt  as  to  the  defendants'  guilt,  the 
Jury  cannot  convict  them." 

It  Is  almost  impossible  to  condude  in  view 
of  all  this  reiteration  or  to  believe  that  the 
jury  could  have  been  misled  by  the  laniniage 
complained  of,  or  that  they  filled  to  compre- 
hend thoroughly  that  all  the  essential  facts 
of  the  case  must  be  proved  to  their  satisfac- 
tion beyond  a  reasonable  doubt. 

In  State  v.  Wolfley,  76  Kan.  406,  88  Pac. 
1046,  93  Pac.  337,  11  L.  R.  A.  (N.  S.)  87,  12 
Ann.  Cas.  412,  the  Jury  were  told,  tonchln;; 
the  claim  of  the  defendant  that  he  owned 
the  cattle  which  he  was  diarged  witb  steal- 
ing: 

"It  is  a  question  for  the  jury  to  detonnine 
from  all  the  facta  and  circumstancea  in  th« 
case  whether  or  not  such  defense  is  probably 
true."  75  Kan.  411,  89  Pac.  1048,  IX  I*.  B. 
A.  (N.  S.)  87,  12  Ann.  Cias.  412. 

This  was  complained  of  as  entirely  Insuf- 
fldent,  but  the  court  said: 
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"Any  tendency  it  may  have  had  in  that  direc- 
tion, however,  was  coonteracted  by  the  eon- 
duding  words  of  the  same  iDStmction."  75 
Kan.  p.  411,  89  Pac.  1048,  11  L.  B.  A.  (N.  &) 
87,  12  Ann.  Cas.  412. 

The  words  referred  to  were  to  the  eftect 
that  the  state  bad  to  prove  guilt  beyond  a 
reasonable  doubt.  In  State  v.  ReiUy,  85 
Kan.  176v  116  Pac  481,  the  court  refused  to 
^ye  the  following  instruction: 

"The  presumption  of  innocence  which  the 
law  guarantees  to  the  defendant  should  be  con- 
sidered by  you  as  evidence  in  Ikis  favor."  85 
Kan.  176,  116  Pac.  482. 

After  discussing,  but  not  deciding,  the  cor- 
rectness of  this  instruction,  it  was  said  that 
It  might  have  been  refused  because  It  had  al- 
ready been  given,  and  that,  even  if  it  were 
regarded  as  a  correct  statement  of  the  law, 
It  could  not  be  said,  without  knowledge  of 
the  other  instructions  given,  that  its  refusal 
was  error. 

The  rule  concerning  one  defective  Instruc- 
tion found  among  numerous  others  correctly 
stating  the  law  is  that,  if  on  examination  of 
the  entire  charge  the  law  has  been  fairly 
given,  it  is  sufficient.  State  v.  Dickson,  6 
Kan.  209,  221;  State  v.  Atterberry,  59  Kan. 
237,  62  Pac,  451;  State  v.  McCoy,  70  Kan. 
672,  79  Pac.  156;  State  v.  Wortman,  78  Kan. 
847,  851,  96  Pac.  217;  State  v.  Johnson,  92 
Kan.  441,  140  Pac  839;  State  v.  Warner,  93 
Kan.  878, 140  Pac  220;  and  14  B.  C  L.  812, 
172. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurrlns. 


(10»  Kan.  72) 

SKINNER  V.  AJAX   PORTLAND   CEMENT 
CO.    (No.  22977.) 

(Supreme  CSourt  of  Kansas.     May  7,  1921.) 

fSyUaoui  by  the  Oourt.)       • 

1.  MIhm  and  minerals  «=359— Recital  In  lease 
that  It  was  for  purchase  prloe  of  land  held 
not  overcome  by  general  allegation  In  petition 
to  cancel. 

In  a  petition,  asking  the  cancellation  of  an 
oil  and  gas  lease  for  want  of  mutuality  or  con- 
sideration, a  recital  in  the  lease  that  it  was  giv- 
en as  a  part  of  the  purchase  price  of  the  land 
is  not  overcome  by  a  general  allegation  that 
the  substantial  and  real  consideration  was  the 
royalty  provided  for,  and  is  fatal  to  the  claim 
that  the  contract  was  unilateral,  in  the  ab- 
sence of  any  statement  of  facts  inconsistent 
-with  or  explanatory  of  such  recital. 

2.  Mines  and  minerals  4s>78( I)— Agreement  to 
oommenee  drilling  for  oil  and  gas  with  r«a- 
sonable  dillgeaco  hold  not  to  be  Implied. 

Where  an  oil  and  gas  lease  contains  an  ex- 
press provision  that  it  is  entirely  optional  with 
the  lessee  as  to  when  he  shall  be  obliged  to 


drill,  an  agreement  that  operations  shall  bo 
begun  with  reasonable  diligence  cannot  be  im- 
plied, and  the  lease  cannot  be  canceled  by  rea- 
son of  his  delay  to  commence  drilling. 

3.  AppoaJ  and  error  «=9 1 72(1)— Questions  oot 
raised  by  pleadings  will  not  be  considered. 
On  appeal  from  the  sustaining  of  a  demur- 
rer to  a  petition  asking  the  cancellation  of  an 
oil  and  gas  lease  executed  to  a  corporation, 
where  nothing  was  pleaded  regarding  the  ca- 
pacity of  the  defendant  to  take  or  hold  such  a 
lease,  there  is  no  occasion  to  consider  any 
question  in  that  regard. 

Appeal  from  District  Oourt,  Chautauqua 
CJounty. 

Suit  by  Mary  Skinner  against  the  Ajax 
Portland  Oment  Company  to  cancel  an  oil 
lease.  A  demurrer  to  the  petition  was  sus- 
tained, and  complainant  appeals.    Affirmed. 

Chester  Stevens,  of  Independence,  for  ap- 
pellant. 

W.  H.  Sproul,  of  Sedan,  and  W.  N.  Banka 
and  O.  U  O'Brien,  both  of  Independence,  for 
appellee, 

MASON,  J.  In  191S  the  owner  of  a  tract 
of  land  executed  to  the  Ajax  Portland  C!e- 
ment  Company  an  oil  and  gas  lease  there<Hi 
for  99  years,  providing  for  the  payment  of 
royalties  on  any  oil  or  gas  produced.  Mary 
Skinner,  who  afterwards  became  the  owner 
of  the  land,  in  1919  hroaght  this  action 
against  the  lessee,  seeking  a  cancellation  of 
the  lease  on  the  ground  that  no  wells  had 
been  drilled.  A  demurrer  to  the  petition  was 
sustained,  and  she  appeals. 

[1]  1.  The  plaintiff  contends  that  under  the 
allegations  of  the  petition  the  lease  was  lack- 
ing in  mutuality,  was  unilateral  and  with- 
out substantial  consideration.  '  The  petition 
alleges  that  "the  substantial  and  real  con- 
sideration of  said  oU  and  gas  lease  was  the 
royalty  therein  given,"  and  that  "only  fl 
was  paid  for  said  lease,  whldi  is  no  con- 
sideration, and  rne  which  wlU  not  sustain 
and  keep  a  lease  for  90  years,  with  the  op- 
tion to  drill  at  any  time  during  said  term." 
However  the  clause  of  the  lease  containing 
the  recital  regarding  consideration  reads: 

"In  consideration  of  one  dollar,  the  receipt 
of  which  is  hereby  acknowledged,  and  as  a  part 
of  the  purchase  price  of  the  lands  hereinafter 
described,  the  said  party  of  the  first  part  do 
hereby  let  and  lease  unto  party  of  the  second 
part  and  its  successors  and  assigns  for  the  pe- 
riod of  ninety-nine  years  from  date,  with  full 
power  and  authority  to  enter  upon  at  any  time, 
and  drill  and  operate  thereon  for  oil  and  gas, 
the  following  tracts  of  land.    •    •    •  » 

A  fair  Interpretation  of  this  language 
seems  to  Indicate  that  the  execution  of  the 
lease  was  agreed  upon  as  a  part  of  a  con- 
tract for  the  sale  of  the  land  by  the  lessee 
to  the  lessor.    We  regard  the  petition  as  con- 
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tainlng  no  allegatloB  of  fact  inconsistent  with 
the  hTpothesla  tbat  tbe  execution  of  tbe 
lease  formed  a  part  of  the  consideration  for 
the  conveyance  of  the  land  from  the  lessor  to 
tbe  lessee.  The  arerments  that  the  substan- 
tial and  real  consideration  of  the  lease  was 
the  royalty,  and  that  only  $1  waa  paid  for 
it,  can  hardly  be  treated  as  in  themselTefl 
contradicting  or  explaining  away  tbe  state- 
ment that  it  waa  executed  in  part  payment 
for  tbe  land.  We  think  tbe  recital  relating 
to  the  purchase  price  of  the  land,  at  least  in 
the  absence  of  some  explanation  detracting 
from  ita  annrent  force,  disposes  of  the  con- 
tention concerning  want  of  consideration  and 
mntuality,  apart '  from  any  question  as  to 
whether  Qie  plaintUT  can  be  heard  to  contra- 
dict the  recital  of  the  lease  concerning  its 
consideration,  and  apart  from  any  question 
aa  to  whether  the  payment  of  $1  was  a  sub- 
stantial consideration. 

[S]  2.  The  plaintiff  also  contends  that  she 
ia  oititled  to  have  the  property  developed 
within  a  reasonable  time,  and  tbat  the  fail- 
ure of  the  defendant  to  commence  (iterations 
under  the  lease  warrants  Its  cancellation.  It 
is  a  familiar  rule  that  althou^  an  oil  and 
gas  lease  is  sUent  on  tbe  subject  the  law  will 
ordinarily  imply  a  condition  that  (derations 
are  to  be  prosecuted  with  reasonable  dili- 
gence, and  that  a  well  must  be  drilled  with- 
in a  reasonable  time,  the  failure  to  comply 
with  which  condition  may,  in  some  drcum- 
stancea,  afford  ground  for  cancellation.  Cole 
vt  BnUer,  103  Kan.  419, 173  Pac.  97S;  27  Cyc. 
728,  728;  18  R.  O.  L.  1212,  12ia  It  ia  com- 
petent for  the  parties,  however,  to  make  such 
a  contract  as  they  see  fit,  and  if  the  stfbject 
is  covered  by  express  stipulation  there  is  no 
occasion  or  opportunity  to  supply  agreements 
by  inference.'  "When  a  lease  provides  bow 
and  when  search  for  oil  or  gas  shall  be  made, 
there  is  no  room  for  implications."  Mills  v. 
HartB,  77  Kan.  216,  223.  94  Pac.  142.  Here 
the  lease  contains  ttils  clause: 

"It  is  entirely  optional  with  the  lessee  as  to 
when,  during  tbe  term  of  this  lease,  it  altaU 
be  obliged  to  drill  eltlier  for  gas  or  oiL" 

This  language  is  too  explicit  to  require  in- 
terpretation. It  leaves  tbe  lessee  free  to 
postpone  the  drilling  of  a  well  so  long  as  be 
shall  see  fit.  The  enforceability  of  such  a 
provision  follows  from  prior  decisions  of  this 
court  upholding  contracts  for  the  payment 


of  annual  rentals  in  lien  of  prosecuting  tbe 
development  of  oil  and  gas  properties.  Rose 
T.  Lanyon,  68  Kan.  126,  74  Pac.  tttS;  Ringle 
T.  Quigg,  74  Kan.  B81,  87  Pac.  724.  In  the 
Bose-Lanyon  Case  it  was  said: 

"The  conrta  have  no  right  to  dedare  Oat, 
whatever  the  parties  may  think,  operations  for 
sinking  a  well  must  begin  at  once  imder  an  on 
or  gas  lease.  If  this  court  bad  done  so  prior  to 
the  time  the  plaintiffs  desired  to  contract  they 
would  have  rebelled,  without  any  doubt,  with 
the  utmost  indication  against  the  decision  as 
an  infringement  of  their  liberty  to  contract  with 
reference  to  their  land  and  the  minerals  t>eneath 
ita  snrface  aa  they  pleased.  In  so  doing,  thej 
would  have  been  justified.  If  plaintiffs  shoold 
desire  to  contract  for  an  immediate  exploration, 
they  must  have  that  right;  and  if  they  should 
desire  to  give  an  oil  or  gas  company  five  years 
in  which  to  sink  a  well,  upon  a  consideration 
satisfactory  to  themselves,  and  as  the  result  of 
negotiations  free  from  Imposition  and  fraud, 
they  must  have  that  right.  But  having  delib- 
erately made  a  contract  of  the  latter  descrip- 
tion, they  have  no  right  to  call  upon  a  court  to 
declare  that  it  is  of  the  other  kind  merely  be- 
cause generally  it  might  seem  to  be  better  for 
farmers  not  to  incnml>er  their  lands  with  miner- 
al leases  giving  a  long  time  for  exploration,  or 
because  generally  such  leases  do  contemplate 
that  forfeiture  shall  follow  a  failure  to  explore 
at  once."    68  Kaa.  184,  135,  74  Pac  628. 

The  allegation  in  the  petition  of  the  failure 
to  drill  is  followed  by  the  statement  that — 

"By  the  conduct  of  the  defendant  there  has 
been  a  total  and  complete  abandonment  of  said 
oil  and  gaa  lease." 

Aa  no  other  fact  la  stated  in  this  connec- 
tion, the  use  of  the  term  "abandonment"  does 
not  change  the  issue  presented. 

[8]  3.  The  suggestion  is  made  that  there 
is  nothing  in  the  record  to  show  tbat  tlie  de- 
fendant (a  corporation)  has  legal  capacity  to 
take,  own,  operate,  or  dispose  of  oil  and  gas 
leases ;  that  its  name  does  not  indicate  that 
business  to  be  within  the  fields  of  its  opera- 
tion; 'and  that  the  presumption  is  that  its 
charter  does  not  extend  beyond  50  years, 
while  tbe  lease  is  for  99.  Inasmuch  as  the 
petition  does  not  refer  to  a  want  of  capacity 
on  the  part  of  tbe  defendant,  there  is  no 
occasion  to  consider  any  questioa  in  tbat 
respect. 

The  Judgment  la  affirmed. 

All  the  Justices  concurring. 
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FIRST  NAT.  BANK  OP  BARNARD  V.  VEN- 
ARDatal.    (No.  22835.) 

(Saprem*  Ooort  of  KauM.   May  7, 182L) 

(BvfUbn*  by  fhe  Otmrt.) 

I.  Raplevla  «ss>l03(4)— Jadgment  not  In  altar- 
aatlva  not  orroaooaa  where  oartgagea  baa 
wrongfaily  aalzad  property. 
In  an  action  of  raplayin,  where  a  mort- 
sagee  wrooKfiilly  seized  the  property  of  the 
defendant  and  retained  posaession  of  the  aame 
onto  after  the  trial  of  the  action,  wherein  the 
defendant  claimed  tiia  value  of  the  property 
only,  a  jadgment  not  in  the  alternative,  but 
mly  for  the  velna  of  tha  property  ao  wrong- 
folly  aeized  and  withheld,  la  not  aobatantiaUy 
•xroneona. 

X  Exanptlona  «=>8S— Pnrehaaar  takea  anhjaot 
to    purdMaa-moaey    mortgage;     purohaaer'a 
wife  oanaot  dalm  property  oxompt  aa  agaiaat 
mortgage  lion,  although  not  aigalag  mortgage. 
Where  money  la  loaned  for  tlie  parchaae  of 
property  and  a  mortgage  ia  executed  by  the 
porcfaaaer  npon  it  to  secure  the  payment  of  the 
loan,  it  ia  to  be  regarded  aa  a  pnrcbaae-money 
mortgage,  and  the  pnrchaaer  talcea  the  proper- 
ty charged  with  the  lien.    The  wife  of  the  pur- 
chaaer  and  mortgagor  who  did  not  sign  the 
mortgage  cannot  thereafter  claim  the  property 
to  be  exempt  aa  againat  the  mortgage  lien. 

3.  Exemptlona  «=>65— Mortgage  to  lender  of 
money  Inataad  of  vendor  a  purchaaa-monay 
mortgago. 
fn>e  mortgage  to  aecore  the  pnrchaae  mon- 
ey, having  been  given  to  one  who  loaned  the 
money  rather  than  to  the  vendor,  ia  neverthe- 
lesa  a  pnrchaae-money  mortgage. 

Appeal  from  Dlatrlct  Oonrt,  Ijlnooln  Coun- 
ty. 

Actions  by-  the  First  National  Bank  of  Bai^ 
nard  against  Jesse  C.  Venard  and  another. 
From  the  ladgmenta,  bott^  partlea  appeaL 
Affirmed. 

Omer  D.  Smith  and  G.  L.  Kagey,  t>otb  of 
Belolt,  and  K  A.  McFarland,  of  Lincoln,  for 
appellant     , 

David  Rltcble,  of  Salina,  for  appellee. 

JOHNSTON,  0.  J.  Two  actions  In  replevin 
were  brought  by  the  First  National  Bank  of 
Barnard  against  Jeese  C.  Venard  and  Rose 
Hani  Venard,  one  to  recover  possession  of 
tools  and  accessories  used  by  Venard  in  con- 
ducting a  garage,  and  another  to  recover  an 
antomobile.  The  plaintiff  claimed  the  posses- 
sion of  the  tooh)  and  appliances  and  acces- 
sories under  a  chattel  mortgage,  which  was 
not  signed  by  Mrs.  Venard,  and  she  defended 
on  the  gronnd  that  the  property  was  exempt 
nnder  the  statutory  provision  that: 

"The  neceaaary  tools  and  implementa  of  any 
mechanic,  miner  or  other  person,  need  and  kept 
in  stock  for  the  purpose  of  carrying  on  bis 
trade   or   bosinesa,    and   in   addition    thereto, 
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stock  in  trade  not  exceefing  four  hundred  dol- 
lara  in  value."    Oen.  Stat.  1915,  i  4700,  anbd.  8. 


The  verdict  of  tbe  Jnry  was  in  favor  cA  tbe 
defendant,  of  which  no  complaint  ia  made, 
but  error  ia  assigned  on  the  action  of  tbe 
court  in  adjudging  that  defendant  should 
have  Judgment  for  the  value  of  the  property 
Instead  «C  rendering  a  Jndgmoit  in  tbe  alter- 
native giving  tbe  plaintlfl  tbe  option  of  re- 
turning tbe  property  wrongfully  taken. 

In  her  answer  Mrs.  Venard  alleged  that 
she  bad  taken  poeseasion  of  tbe  property  nn- 
der a  mortgage  executed  to  ber  prior  to  tbe 
commencement  of  tbe  action,  and  that  plain- 
tiff, bad  wrongfully  seised  and  ooDverted  the 
same  to  Ita  own  use.  Slie  did  not  ask  for  a 
return  of  tbe  property,  but  prayed  Judgment 
for  tbe  value  of  tlie  property  ao  converted. 
Tbe  statute  rdatlng  to  a  Judgment  in  re- 
Idevin  provides: 

"In  an  action  to  recover  the  poasesston  of 
personal  property,  Judgment  for  the  plaintiff 
may  be  for  the  possession  or  for  the  recov- 
ery of  possession,  or  the  value  thereof  in  case 
a  delivery  cannot  b*  had,  and  for  damages  for 
the  detention.  If  the  property  has  been  de- 
livered to  the  plaintiif,  and  the  defendant 
claim  a  return  thereof.  Judgment  for  the  de- 
fendant may  be  for  a  return  of  the  property, 
or  the  valne  thereof  in  caae  a  return  cannot 
be  had,  and  damagea  for  taking  and  withhold- 
ing the  aame."     Oen.  Stat  1916,  |  7077. 

Ordinarily  Judgments  in  replevin  are  ren- 
dered in  tbe  altonative,  and  in  an  early  case 
it  was  beld  tbat: 

"When  the  property  has  been  delivered  to 
the  plalntifF,  and  the  defendant  claims  a  re- 
turn thereof,  if  the  Judgment  be  for  the  de- 
fendant, it  ranat  be  in  the  alternative  for  a 
return  of  the  property  or  for  the  value  there- 
of in  case  a  return  cannot  be  had."  Hall  v. 
Jomess  it  Cohen,  S  Kan.  866. 

Tbe  statute,  as  will  be  observed,  is  not 
mandatory  in  requiring  a  Judgment  In  tbe  al- 
ternative, but  it  provides  that  It  may  be  so 
rendered.  It  depends  upoh  the  issues  formed 
and  tbe  circumstances  of  the  caae  whether  ap 
alternative  Judgment  is  necessary.  It  would 
be  idle  to  provide  for  the  return  of  property 
shown  to  have  been  destroyed  or  which  could 
not  be  returned  in  specie,  and  other  instances 
may  be  conceived  of  where  the  order  of  a  re- 
turn would  be  futile.  It  has  been  held  that  a 
Judgment  for  plaintitr  for  the  value  of  the 
property  without  tbe  alternative  was  not  er- 
roneous where  the  defendant  retained  tbe 
possession  <rf  the  property  and  bad  placed  it 
beyond  bis  control  and  power  to  return  it 
Clouston  V.  Oray,  48  Kan.  31,  28  Pac.  083. 

In  another  case  it  was  beld  that,  where  a 
mortgagee  seized  property  under  a  writ  of  re- 
plevin and  retained  possession  of  the  aame  up 
to  the  time  a  Judgment  in  his  favor  is  ren- 
dered, there  was  no  necessity  of  rendering  an 


»Ste  otbCT  cases  see  same  toplo  and  KBT-NUIIBEB  in  all  Key-Numbered  OigMta  and  Indesaa 


Digitized  by 


Google 


878 


197  PACIFIO  BEPOBTKB 


(Kan. 


alternative  Judgment.  Oolean  V.  Jobnson,  82 
Kan.  655,  108  Pac.  403,  20  Ann.  Caa.  296. 

In  still  another  case  wbere  the  plaintiff  had 
taken  and  converted  a  stock  of  goods  to  Its 
own  use,  the-  judgment  In  favor  of  the  de- 
fendant which  had  a  lien  on  the  goods  was 
not  in  the  alternative,  but  only  for  the  value 
of  the  interest  held  by  the  bank,  and  upon 
review  it  was  held  that,  as  the  plaintiff  bad 
taken  and  converted  the  goods  to  its  own  use, 
there  was  no  substantial  error  in  the  Judg- 
ment. Lehman-Hlgglnson  Grocer  Co.  v.  Mc- 
aain,  63  Kan.  881,  64  Pac.  1029. 

As  we  have  seen  the  statute  is  permissive, 
leaving  it  to  the  court  to  determine  whether 
established  facts  and  justice  require  the  ren- 
dition of  an  alternative  judgment,  and,  as  au- 
thorities cited  by  plaintiffs  show,  there  are 
cases  in  which  a  refusal  to  «nter  such  a  Judg- 
ment would  be  material  error.  Our  statute 
broadened  the  common-law  action  in  replevin, 
adding  the  cumulative  remedy  of  giving  the 
party  from  whom  property  is  wrongfully  tak- 
en and  detained  the  right  to  ask  the  value  of 
such  property.  It  is  a  provision  for  the  bene- 
fit of  the  wronged  party,  and  not  for  the  one 
who  commits  the  wreng.  This  feature  of  re- 
plevin was  considered  in  Jobnson  v.  Boehme, 
66  Kan.  72,  71  Pac.  243,  97  Am.  St  Rep.  357, 
where  an  action  for  conversion  after  a  Judg- 
ment for  costs  In  a  prior  action  for  replevin 
without  more  had  been  rendered  In  favor  of 
the  defendant.    It  was  there  said : 

"It  will  be  noted  that  the  language  of  the 
statute  is  permissive  only.  Judgment  may  be 
bad.  We  think  tliis  leaves  the  matter  entirely 
optional  with  the  defendant  as  to  whether  he 
will  take  this  additional  order  and  judgment  or 
leave  it  to  the  result  of  some  subsequent  ac- 
tion. The  right  to  have  value  fixed  was  not 
given  to  the  failing,  but  to  the  prevailing,  par- 
ty, and  was  in  his  interest.  He  may  be  pre- 
pared to  go  into  this  question  in  the  replevia 
action,  or  he  may  not.  He  has  had  his  proper- 
ty wrongfully  taken  from  him.  It  scarcely  lies 
in  the  mouth  of  a  wrongdoer,  when  sued  in  a 
subsequent  action,  to  say  that  the  plaintiff  did 
not  take  all  of  the  relief  to  which  he  was  en- 
titled in  the  former  case."  Johnson  v.  Boehme, 
66  Kan.  72,  71  Pac.  243,  97  Am.  St.  Bep.  357. 

After  discussing  the  nature  of  the  remedy 
afforded  by  the  Code,  giving  the  prevailing 
party  a  right  to  the  return  of  the  property  or 
to  the  value  of  it,  it  was  stated  that: 

"This  is  a  new  remedy  given  him,  and  it  is 
well  established  that  in  such  cases  the  one  on 
whom  such  new  remedy  is  conferred  may  elect 
which  course  he  will  pursue.  He  need  not 
avail  himself  of  the  new  unless  he  chooses  so 
to  do,  and,  if  he  does  not,  he  is  not  estopped 
from  pursuing  the  old."  66  Kan.  75,  71  Pac. 
244  (97  Am.  St.  Bep.  357). 

[1]  The  plaintiff,  as  the  Jury  has  found, 
was  Oxe  wrongdoer.  It  wrongfully  seized  the 
property  and  has  deprived  the  defendants  of 
tbe  possession  and  use  of  It  since  July,  1918. 
It  Is  hardly  in  a  position  to  insist  tbat  the 
d^endants  shall  take  the  property  so  wrong- 


fully withheld  in  its  present  condition.  At 
least  it  may  be  said  that  no  substantial  er- 
ror was  committed  in  adjudging  that  the 
plaintiff  shall  pay  the  value  of  the  property 
which  it  has  wrongfully  withheld  for  so  long 
a  time. 

[2]  Defendant  contends  that-  the  antomo- 
blle  was  likewise  exempt,  and  that  it  should 
have  been  awarded  to  her.  She  bad  a  subse- 
quent chattel  mortgage  on  the  automobile 
and  did  not  Join  in  the  execution  of  the  one 
given  to  tbe  plaintiff.  It  is  insisted  that  tbe 
car  was  used  by  Jesse  Venard  as  a  service 
car  and  was  necessary  in  carrying  on  his 
garage  basiness.  Most  of  the  testimony  was 
to  that  effect,  but  in  answer  to  a  special  ques- 
tion the  Jury  found  that,  while  he  used  tbe 
car  to  some  extent  In  connection  with  his 
business,  such  use  as  he  made  of  it  was  not 
necessary  to  the  proper  conduct  of  his  busi- 
ness. As  the  evidence  is  presented  it  would 
seem  that  the  jury  might  have  properly  found 
that  tbe  car  was  necessary  in  the  conduct  of 
the  business  of  a  garage,  but  it  cannot  be 
said  that  the  finding  is  without  any  support 
However,  there  is  another  reason  for  uphold- 
ing the  Judgment  awarding  possession  of  the 
automobile  to  the  plaintiff.  While  Mrs.  Ven- 
ard did  not  Join  in  executing  plaintiff's  mort- 
gage, it  appears  that  the  money  for  whlcb  the 
mortgage  was  given  was  borrowed  to  pay 
for  tbe  automobile,  and  her  husband  acquired 
it  subject  to  a  lien  for  the  purchase  price. 
The  lien  preceded  and  was  paramount  to  any 
exemption  right  gained  by  her. 

[3]  It  Is  true  that  tbe  plaintiff  did  not  sdl 
the  car  to  the  defendant,  but  the  money  was 
furnished,  by  the  plaintiff  to  purchase  it  and 
tbe  mortgage  was  given  to  plaintiff  as  secu- 
rity for  the  purchase  money.  The  mortgage 
must  therefore  be  regarded  as  .a  purcbase- 
money  mortgage.    It  has  been  said: 

"As  a  general  rule,  a  mortgage  given  to 
secure  purchase  money  is  none  the  less  a  pur- 
chase-money mortgage  because  executed  to  one 
who  lends  the  purchase  money  rather  than  the 
vendor  of  the  property."  23  A.  &  B.  Ency. 
Law,  468^ 

The  purchase  of  tbe  car  and  the  execution 
of  the  security  were  parts  of  one  transaction, 
and  the  defendant  took  tbe  automobile 
charged  with  a  lien  for  the  purchase  money. 
This  lien  existed  before  Mrs.  Venard  ob- 
tained any  interest  in  the  property  or  any 
right  to  claim  that  it  was  exempt  Her  sig- 
nature was  therefore  not  necessary  to  the  va- 
lidity of  the  mortgage.  In  commenting  on 
the  question  Involved  it  was  said: 

-•  •  •  As  a  matter  of  theory  it  may  be 
conceived  that  the  whole  title  first  passes  to 
the  mortgagor,  and  that  out  of  that  title  he 
then  carves  a  lien  for  the  benefit  of  the  mort- 
gagee. But  in  fact  there  is  no  instant  of  time 
in  which  he  Is  the  absolute  owner,  in  which 
any  right  of  the  wife  can  attach,  or  in  which 
the  property  can  be  affected  with  the  quality 
of  exemption  as  against  the  vendor;  in  effect. 
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he  takes  it  charged  witb  the  lien;  the  transac- 
tion is  substantially  the  same  as  thongh  the 
mortgagee  in  terms  conveyed  subject  to  a  lien, 
or  reserved  the  title  as  security  for  the  pay- 
ment of  the  purchase  money.  The  principle  is 
the  same  as  that'  by  which  purchase-money 
real  estate  mortgages  are  given  precedence  over 
existing  liens,  •  •  •  Boggs  t.  Kelly,  76 
Kan.  9,  90  Pae.  766,  15  Ll  B.  A.  (N.  8.)  461. 

In  a  later  case,  In  wbicb  a  mortgage  upon 
an  automobile  was  under  consideration,  it 
was  said : 

"The  article  of  the  largest  value  included  in 
the  mortgage  was  an  automobile.  This  was 
held  to  be  exempt  because  the  plaintiff  was 
a  physician,  and  the  automobile  was  used  in 
carrying  on  his  business.  The  money  secured 
by  the  mortgage  was  borrowed  for  the  pur- 
pose of  paying  for  the  automobile,  and  was  so 
used.  If  the  mortgage  should  be  treated  as 
security  for  the  purchase  money,  the  rights  of 
the  wife  did  not  attach  to  that  article,  and  her 
signature  to  the  mortgage  was  not  necessary. 
Boggs  V.  Kelly,  76  Kan.  9.  This  principle  has 
been  applied  to  mortgages  given  to  third  per- 
sons who  furnish  the  money  to  purchase  the 
property,  where  it  was  so  famished  and  ap- 
plied as  a  part  of  the  same  transaction.  1 
Jones,  Mort.  (6th  Ed.)  J  472;  6  Cyc.  999,  note 
69;  Strickland  v.  Minnesota  Type-Foundry  Co., 
77  Minn.  210."  Beach  v.  Fireovid,  84  Kan. 
357, 114  Pac.  206,  Ann.  Cas.  1912A,  670. 

See^  also,  to  the  same  effect.  Bank  v.  Sbep- 
ard,  105  Kan.  206,  182  Pac.  653,  9  A.  I..  R. 
1014. 

The  plaintiff  was  therefore  entitled  to  the 
possession  of  the  automobile,  and  it  follows 
that  the  judgments  in  both  cases  must  be  af- 
firmed. 

All  the  Justices  concurring. 


(109  Kaa.  69) 

SATANTA    STATE    BANK    V.    McNABNEY 
(RINEHART,  Interpleader).    (No.  22979.) 

(Supreme  Conrt  of  Kansas.    May  7, 192L) 

(SyUabus  hy  the  Court.) 

\.  Garnishment  <S=35 1 —Threshing  acceaats 
earned  by  eniploy6s  to  pay  claims  held  not 
suhjeot  to  garnishment. 
A  thresherman  who  had  fallen  behind  in  the 
payment  of  wages  to  his  threshing  crew  made 
an  arrangement  with  one  Rinehart,  a  member 
of  the  crew,  to  take  over  the  threshing  outfit 
for  a  time  for  the  purpose  of  earning  money 
with  it  to  pay  himself  and  his  coemploySs  their 
wages  due  and  to  become  due.  The  owner  tem- 
porarily retired  from  its  operation  and  control. 
Pursuant  to  this  arrangement  Rinehart  and 
the  other  employes  did  some  threshing  for 
several  farmers,  and  the  plaintiff,  another  cred- 
itor of  the  thresherman,  garnished  the  accounts 
for  threshing  done  for  them.  Eeld,  that  the  ac- 
counts thus  earned  by  Rinehart  and  the  thresh- 
ing crew  could  not  be  garnished  to  pay  the 


plaintiff's    claim    against   the    ownet    of   the 
threshing  machine. 

2.  Sufficiency  of  svldenoe  and  Instructions. 

Other  errors  assigned  on  demurrer  to  in- 
terplea,  insufficiency  of  evidence,  instructions 
given,  and  other  minor  matters,  examined,  and 
not  sustained. 

Appeal  from  District  Court,  Seward 
County. 

Action  by  the  Satanta  State  Bank  against 
J.  M.  McNabney,  wherein  G.  B.  Rinehart,  in- 
terpleads. Judgment  for  interpleader,  and 
plaintiff  appeals.    Affirmed. 

G.  L.  Light,  of  Liberal,  for  appellant 
v.  H.  Grinstead,  of  Liberal,  and  M.  F.  Oo» 
groT«,  of  Topeka,  for  appellee. 

DAWSON,  J.    This  appeal  is  from  a  deci- 
sion in  garnishment  proceedings  Where  the  ■ 
plaintiff  was  defeated. 

The  plaintiff  held  some  past-due  notes  of 
one  McNabney,  a  thresherman  in  Seward 
county.  In  the  autumn  of  1919  McNabney 
operated  a  threshing  machine  and  employed 
a  crew  of  vaea  and  women,  and  did  consid- 
erable threshing  in  the  counties  of  Haskell, 
Seward,  and  thereabout  He  tA\  behind  in 
the  payment  of  wages  to  his  employes  to  the 
extent  of  several  hundred  dollars.  One  of 
his  employ^,  G.  E.  Rinehart,  seems  to  havo 
been  a  man  of  some  capacity ;  and  In  an  at- 
tempt to  provide  a  method  of  paying  the 
employes  McNabney  made  an  agreement 
with  Rinehart  whereby  the  latter  was  to 
take  possession  of  the  threshing  outfit  for  a 
time  and  operate  it  on  his  own  responsibil- 
ity in  order  to  earn  money  to  pay  the  em- 
ployto  their  wages  due  and  to  become  due. 
The  employes  were  not  all  Informed  of  this 
arrangement  at  its  inception,  but  eventually 
they  learned  of  it  Accordingly  Rinehart 
took  charge  of  the  threshing  outfit,  and  did 
some  threshing.  McNabney,  the  plaintiff's 
debtor  and  owner  of  the  machine,  went  away 
on  a  vacation.  Some  time  later,  after  Rine- 
hart had  threshed  for  certain  farmers,  HJr- 
nest  Byerly  and  P.  C.  Hase  and  others,  and 
before  these  had  paid  Rinehart,  the  plaintiff 
garnished  the  sums  due  for  their  threshing 
as  accounts  owed  to  McNabney. 

Rinehart  interpleaded,  setting  up  the  fore- 
going facta,  and  Judgment  was  given  in  his 
favor. 

[1]  Plaintiff  appeals,  assigning  various  er- 
rors; but  the  principal  point  urged  is  that 
there  was  no  formal  assignment  by  McNab- 
ney for  the  benefit  of  creditors  as  provided 
by  chapter  7  of  the  General  Statutes  of  1915. 
Very  true,  but  the  contract  between  McNab- 
ney and  Rinehart  did  not  purport  to  be  such 
an  assignment  It  was  simply  an  agreement 
that  Rinehart  should  conduct  and .  operate 
the  threshing  outfit  for  a  time  and  strive  to 
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earn  some  money  with  It  to  pay  bimaeU  and 
hia  coemployte.  There  was  nothing  unlaw- 
ful about  snch  an  arrangement  There  waa 
nothing  In  the  contract  to  which  the  plaintiff 
could  object,  nnleas  it  waa  to  the  temporary 
Burrender  of  the  possession  of  the  thresliing 
equipment  to  Rinehart.  Plaintiff  certainly 
had  no  claim  to  the  money  earned  by  Rine- 
hart and  the  threshing  crew  under  this  ar- 
rangement It  la  fundamental  that  a  gami- 
sheelng  creditor  can  seize  nothing  except 
what  belongs  to  his  debtor.  Fairbanks, 
Morse  &  Oo.  ▼.  Inglltt,  106  Kan.  488,  491. 
188  Pac  248.  The  accounts  of  the  farmers 
Byerly  and  Base  were 'not  the  property  of 
McXabney ;  consequently  plaintiff  as  creditor 
of  McNabney  had  no  right  to  them. 

In  Hall  V.  Terra  Ootta  Ck>.,  97  Kan.' 103, 
154  Pac.  210,  U  R.  A.  1916D,  361,  Ann.  Cas. 
1918D,  606,  a  debtor  assigned  to  a  bank  cer- 
'tain  contracts  for  work  to  be  performed  and 
materials  to  be  furnished  by  the  debtor  for 
various  third  parties.  Another  creditor 
souf^t  to  garnishee  moneys  due  the  debtor 
from  one  of  these  third  parties.  It  was  held 
that  garnishment  would  not  lie,  and  that 
there  was  a  valid  assignment  to  the  bank  "of 
a  sum  or  sums  of  money  due  and  to  become 
due,"  and  that  "there  was  nothing  about  the 
transaction  which  was  unusual  or  against 
pobUc  policy." 

[2]  With  this  i>rlneipal  point  disposed  of, 
we  will  next  examine  the  plaintiff's  assign- 
ment of  errors  in  detail.  PlaintUTs  demni^ 
rer  to  Rineharfs  interplea  was  properly 
overruled,  because  the  material  facto  were 
sufficiently  pleaded,  and  because  the  facto  so 
pleaded  were  sufficient  as  against  a  demur- 
rer. 

The  next  error  assigned  relates  to  tbe  In- 
Bnffldency  of  tbe  interpleader's  evidence. 
Appellant  says  "there  was  no  definite  deal 
made  as  alleged  to  the  toterplea."  The  ab- 
stract and  counter  abstract  both  disclose  be- 
yond cavil  that  McNi^bney  and  Rinehart 
made  such  a  contract  and  no  pnrpose  would 
be  served  by  reproducing  the  evidence.  But 
it  urged  that  snch  agreement  would  not  btod 
the  plaintiff.  That  argument  is  pototless. 
The  contract  did  not  attempt  to  btod  die 
platotlff,  nor  to  btod  anybody  except  the  par- 
ties and  such  of  McNabney's  other  employes 
as  oared  to  acquiesce  in  it  Neither  Is  there 
merit  to  appellant's  objections  to  the  evidence 
of  the  c<M>versatIons  between  the  toterpleader 
and  the  other  employes  "to  the  absence  of 
plaintiff."  The  presence  or  absence  of  plato- 
tlff was  of  no  consequence.  However  infor- 
mal the  bargato  between  McNabney  and  Rtoe- 
hart  or  between  Rinehart  and  his  coem- 
ployfe,  tbe  assent  or  objection  of  platotlff 
thereto  wonld  not  have  affected  it  to  tbe 
slightest  degree. 

Appellant  also  objects  to  tbe  instructions 
to  toe  Jnry,  but  this  seems  to  be  based  on  I 


bis  erroneous  view  of  the  law.  nie  Jury 
was  tostmcted  that  If  the  threabing  was 
done  for  Byerly  and  Hase  by  the  interplead- 
er imder  his  arrangonent  with  McNabney, 
the  platotlff  bad  no  lawful  claim  on  the  ac- 
counto  due  from  those  farmers;  and.  If  not, 
tbe  platotlff  was  entitled  thereto.  This  rul- 
tog  was  correct 

The  objectton  that  the  verdict  was  "not 
snstotoed  by  any  evidence"  is  not  well  token; 
nor  does  the  record  justify  appdlant's  con- 
tention that  the  Jury  rendered  it  "under  pas- 
sion and  prejudice." 

The  judgment  is  affirmed. 

All  tbe  JnstioeB  ooncorrlng. 


<109  Kan.  91) 

BOLMAR  V.  BOARD  OF  COIN'RS  OP 
SHAWNEE  COUNTY  St  al. 
(No.  23009.)  , 

(Supreme  Oonrt  «f  Kansas.     May  T,  1821.) 

(Byttaitu  ty  th«  Oowrtt 

Conntles  «=3S8— Whether  private  rights  fn|srod 
by  street  vacation  held  "Judloial  qaestioa" 
prohibiting  dismissal  of  appeal  from  oosnty 
board. 
In  an  order  made  by  the  board  of  coun- 
ty commissioners,  vacating  certain  roads  and 
streeto  to  a  platted  BubdiviBion,   one   of  the 
qnestiona    determined    and   passed   upon    was 
whether  any  private  riglite  will  be  injured  or 
endangered  by  tlie  vacation.    Held,  as  tliis  to- 
volved  a  judicial  question,  it  waa  error  to  dis- 
miss tlie  appeal  from  the  county  board. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ITirst  and  Second  Series,  Judicial 
Question.] 

Appeal  from  District  Court,  Shawnee 
County. 

Proceedtogs  by  the  Board  ci  County  Com- 
missioners of  Shawnee  County  and  others  to 
vacate  a  street.  Api)eal  of  C.  P.  Bolmar  from 
an  order  of  vacation  was  dismissed,  and  he 
appeals.  Reversed  and  remanded,  with  direc- 
tions to  overrule  the  motion  to  dismiss  tbe 
appeal. 

Chas.  S.  Brlggs  and  W.  B.  Hazen,  both  of 
Topdca,  for  appellant. 

Tinkham  Veale  and  Wheeler,  Brewster  & 
Hunt  all  of  Topeka,  for  appellees. 

PORTER,  J.  The  appeal  presente  tbe 
question  whether  the  district  court  erred  In 
dlsmlsstog  an  appeal  by  C.  P.  Bolmar  from 
an  order  of  tbe  board  of  county  commissioii- 
ers  of  Shawnee  county  vacating  certain 
streeto  to  Belvoir  addition. 

The  petition  filed  with  the  board  of  cotoity 
commissioners  was  signed  by  the  aK^ellant 
and  two  other  property  owners.  It  recited 
that  the  streeto  "are  not  thoroughfares,  and 
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are  of  no  Tslne  to  the  public,  and  tbat  no  pri- 
vate rights  will  be  injured  or  endangered  hj 
said  vacation,  and  that  the  putdic  will  suffer 
no  loes  or  inconvenience  thereby."  The  CSil- 
cago,  Rock  Island  &  Padflc  Railway  Company 
filed  an  intervening  petition,  stating  that  it 
had  purchased  frcun  Fred  J.  Ross,  one  of  the 
petitioners,  eight  blocks  in  the  subdivision, 
and  desired  to  Join  in  and  be  made  a  party 
to  the  proceedings.  Subsequently  Mr.  Bolmar 
filed  a  protest,  objecting  to  the  vacation,  and 
attempted  to  withdraw  blis  name  from  the 
petition,  alleging  tbat — 

"The  vacation  of  such  road  would  materially 
damage  me,  as  the  owner  of  land  abutting  upon 
such  road,  and  for  the  further  reason  that  oon- 
ditiona  which  existed  at  the  time  I  signed  such 
petition  have  not  been  performed,  and  I  have 
no  assurance  that  the  same  will  be  completed." 

The  board  proceeded  vrith  the  hearing  of 
testimony  for  and  against  the  petition,  and, 
having  inspected  the  premises,  found  that 
legal  notice  had  been  given  by  publlcatloo, 
and  "that  no  private  rights  will  be  injurefd 
or  endangered  by  the  vacation,  •  •  • 
and  tbat  the  public  will  suffer  no.  loss  or  in- 
convenience, but  win  be  greatly  benefited," 
granted  the  petition. 

The  district  court  sustained  defendantc^ 
motion  to  dismiss  the  appeal  on  the  ground 
that  it  had  no  Jurisdiction  because  the  matter 
appealed  from  involved  no  Judicial  questTon. 
It  is  stated  in  the  brief  of  the  appellant  that 
the  matters  referred  to  in  his  protest  against 
the  petition  were  that  the  railway  company 
bad  tentatively  agreed  to  buy  his  land,  but 
had  purchased  land  of  other  owners,  and  had 
left  him  out.  The  statute  gives  to  any  person 
who  shall  be  aggrieved  by  any  decision  of 
the  board  of  county  commissioners  the  right 
to  aiHPeal  from  the  decision  to  the  district 
court  Gen.  Stat  1916,  {  2368.  One  of  the 
questions  presented  and  passed  upon  by  the 
board  of  county  commissioners  wag  whether 
any  private  rights  will  be  Injured  or  endan- 
gered by  the  vacation.  This  involved  a  Judi- 
cial question. 

In  Callen  v.  Junction  City,  43  Kan.  827,  23 
Pac  652,  7  U  R.  A.  736,  it  was  held  that  find- 
ings of  fact,  made  by  a  Judge  of  the  district 
court  under  the  provisions  of  section  1,  chap- 
ter 69,  Laws  of  1886,  as  to  the  advisability  of 
extending  the  corporate  limits  of  a  city,  and 
to  the  effect  that  such  extension  would  re- 
sult In  no  manifest  Injury  to  the  owners  of 
land  included  within  the  extension,  was  the 
exercise  of  Judicial  power.  To  the  same  ef- 
fect is  Hullng  V.  City  of  Topeka,  44  Kan.  S79, 
24  Pac.  1110.  Whether  the  conditions  which 
the  Legislature  had  In  mind  existed  was  a 
Judicial  question,  to  be  determined  In  the 
first  Instance  by  the  board  of  county  com- 
missioners. As  it  was  said  in  Hutchinson  v. 
Lelmbach,  68  Kan.  37,  45,  74  Pac.  598,  600, 
63  L.  R.  A.  630,  104  Am.  St  Rep.  384— 


"the  Judicial  determination  merely  establishing 
that  the  legislative  enactment  iwpUed  to  his 
ptopertT." 

See,  also.  State  t.  Railway  Co.,  76  Kan. 
467,  484,  485,  92  Pac.  606,  and  cases  dted  in 
the  opinion. 

In  Nash  v.  Glen  Elder,  74  Kan.  7S6,  88  Pac. 
62,  followed  In  Nash  v.  Glen  Elder,  81  Kan. 
446,  106  Pac.  292,  It  was  held  tbat  an  act 
which  provided  for  an  appeal  from  the  order 
of  the  board  of  county  commissioners,  enlarg- 
ing corporate  boundaries,  is  to  be  construed 
as  authorizing  the  review  of  only  so  much  of 
the  action  of  tbe  board  as  Is  Judicial  in  its 
nature — ^that  Is,  to  the  extent  of  enabling  peiv 
sons  aggrieved  to  carry  to  the  district  court 
the  question  whether  manifest  injury  would 
be  done  to  their  property  by  the  proposed 
change,  and  "if  an  aflflrmative  answer  is  giv- 
en to  have  the  order  set  aside  as  having  been 
made  without  authority."  SyL  par.  3.  In 
the  opinion  it  was  said: 

"The  county  board  in  the  exerdse  of  its  orig- 
inal jurisdiction  has  at  least  two  questions  to 
determine  when  a  proper  petition  is  presented: 

(1)  Whether  the  proposed  change  can  be  made 
without  manifest  injury  to  the  persons  owning 
real  estate  in  the  territory  sought  to  be  added; 

(2)  if  so,  whetber  the  annexation  shall  be  or- 
dered. The  first  determination  is  judicial;  the 
second  legislative.  The  first  may  be  made  re- 
viewable by  a  court,  although  the  second  can- 
not" 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  overmle 
the  motiou  to  dlamlsa  the  appeaL 

All  the  Jtistices  concurring. 


aOS  Kan.  17«) 

VIETTI  et  al.  v.  GEORGE  K.  MACKIE 
FUEL  CO.    (No.  23204.) 

(Supreme   Court  of  Kansas.     May  7,   1921.) 

(BvlUbiu  hv  the  Court.) 

1.  Master  and  servant  «=>388— ^'And"  in  pro- 
vision for  oompensation  to  alien  dependants 
■ot  construed  as  "or." 

Where  obviously  necessary  to  carry  out  the 
manifest  intention  of  the  Legislature,  the  word 
"and"  may  l>e  construed  to  mean  "or,"  or  con- 
versely; but  as  used  in  the  provision  of  the 
Workmen's  Compensation  Act,  "tbat  if  the 
workman  does  not  leave  any  dependent  citizen 
of  and  residing  at  the  time  of  the  accident  and 
injuir,  in  the  United  States  or  the  Dominion 
of  Canada,  the  amount  of  compensation  shall 
not  exceed  in  any  case  the  sum  of  $750,"  "and" 
may  not  be  construed  as  the  disjunctive  "or." 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And.] 

2.  IMaster  and  servant  4s»347  —  Pareat  asd 
child  1^=3 1 1— Limitation  on  oompensation  ts 
alien  dependents  held  invalid. 

Ih  an  action  for  compensation  by  the  de- 
pendents of  a  workman,  who  Were  unnaturalis- 
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ed  natlTca  of  Italy,  but  reddents  of  Kansaa,  It 
was  contended  that  the  qnoted  statute  provid- 
ing tliat  tlie  compensation  be  awarded  to  non- 
citizens  resident  in  this  country  shall  be  for  a 
less  amount  than  shall  be  given  to  citizens  of 
this  country,  it  is  MA,  that  the  statute  is  re- 
pugnant to  the  letter  and  obvious  intent  of  the 
treaty  between  the  United  States  and  Italy  en- 
tered into  in  1913,  and  the  limitation  is  there- 
fore not  enforceable. 

3.  ConstltutlonaJ  law  <8=>2I0  —  LImttatlon  af 
compensation  to  nondtlzen  dependents  nnder 
Workmen's  CompMsatlon  Act  held  a  denial 
of  equal  protection  of  the  laws. 
The  statutory  provision  in  qnestioD  is  also 
in  conflict  with  that  clause  of  the  Fourteenth 
Amendment  to  the  federal  Constitution  which 
provides  that  no  state  shall  "deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  the  laws." 

Appeal  from  District  Gonrt,  Cherokee 
County. 

Proceedings  nnder  the  Workmen's  Com- 
pensation Act  by  Joe  Vietti  and  Mary  Vletti 
against  the  George  K.  Mackle  Fuel  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Af9rmed. 

O.  A.  McNeill,  of  Colnmbns,  for  appellant 

A.  li.  Majors,  of  Columbus,  for  appellees. 

JOHNSTON,  0.  J.  While  Victor  VletUe 
was  mining  coal  for  the  George  K.  Mackle 
EHiel  Company,  a  rock  fell  from  the  roof  of 
the  mine  upon  him,  which  resulted  In  Instant 
death.  At  the  time  of  his  death  he  was  18 
years  old  and  had  been  living  with  and  help- 
ing to  support  his  parents.  They  demanded 
compensation  under  the  Workmen's  Compen- 
sation Act  (Laws  1911,  c.  218,  amended  by 
Laws  1013,  e.  216),  and  were  awarded  the 
sum  of  $3,435.12.  The  only  complaint  made 
Is  as  to  the  amount  of  the  award. 

The  plaintiffs,  dependents  of  the  deceased, 
are  aliens,  natives  of  Italy,  who  had  resided 
in  this  country  for  about  25  years.  About 
16  years  ago  the  father  of  deceased  took  out 
his  first  papers,  and  since  that  time  he  has 
exercised  the  privileges  of  a  voter,  but  final 
papers  were  never  applied  for  or  issued  to 
him.  Both  say  that  they  have  no  intention  of 
returning  to  Italy,  but  do  intend  to  be  loyal 
citizens  of  this  country.  The  contention  of 
the  defendant  is  that  under  our  Compensation 
Act  an  alien  dependent  of  a  deceased  work- 
man is  limited  in  the  compensation  that  may 
be  demanded  and  can  recover  no  more  than 
$750.  The  pertinent  provision  of  the  act  un- 
der which  defendant  makes  the  contention  is: 

•••  •  •  And  provided  however,  that  if  the 
workman  does  not  leave  any  dependent  citizen 
of  and  residing  at  the  time  of  the  accident  and 
injury,  in  the  United  States,  or  the  Dominion 
of  Canada,  the  amount  of  compensation  shall 
not  exceed  in  any  case  the  sum  of  $750." 

[1]  It  appears  to  have  been  held  by  the 
trial  court  that  this  provision  did  not  bar  a 


i^iU  recovery  by  plaintiffs,  because  that,  al- 
though aliens,  they  were  residents  of  this 
country  at  the  time  of  the  accident.  This 
result  was  reached  by  the  substitution  of 
the  word  "or"  for  "and"  in  the  proTlsIon 
Interpreting  it  so  as  to  take  a  resident,  al- 
though an  alien,  out  of  the  limitation.  We 
think  it  is  not  opea  to  that  Interpretation. 
Sometimes  the  word  "and"  in  a  statute  may 
be  construed  as  "or,"  but  the  substitution  is 
not  permissible  unless  the  manifest  Intention 
of  the  Legislature  requires  it.  Nothing  in 
the  context  of  the  act  nor  In  the  reason  or 
spirit  of  it  appears  to  warrant  such  robust 
treatment  The  Legislature  was  prescribing 
limitations  on  the  recovery  of  compensation 
by  dependents  of  the  workmen,  and  made  a 
clear  discrimination  on  grounds  of  national- 
ity and  residence.  The  word  "and"  as  used 
expresses  the  idea  of  addition  and  evidences 
a  purpose  that  only  citizens  who  are  resi- 
dents of  this  country  or  Canada  can  recover 
full  compensation.  The  word  was  evidently 
used  In  a  cumulative  sense  rather  than  dis- 
junctively, and  we  find  nothing  In  the  act 
that  requires  the  substitution  of  one  word 
for  the  other.  No  more  reason  Is  seen  for 
substituting  "or"  for  "and"  than  there  would 
be  in  the  familiar  provision  fixing  the  penalty 
of  fine  and  Imprisonment  for  certain  offenses. 
[2]  However,  there  is  another  and  more 
serious  objection  to  applying  the  limitation 
of  the  statute  to  the  plaintiffs.  The  treaty 
between  the  United  States  and  Italy  contains 
a  provision  that — 

"The  citizens  of  each  of  the  high  contracting 
parties  shall  receive  in  the  states  and  territo- 
ries of  the  other  the  most  constant  secnrity 
and  protection  for  their  persons  and  .property 
and  for  their  rights,  including  that  form  of 
protection  granted  by  any  state  or  national  law 
which  establishes  a  civil  responsibility  for  in- 
juries or  for  death  caused  by  negligence  or 
fault  and  gives  to  relatives  or  heirs  of  the  in- 
jured party  a  right  of  action,  which  right  shall 
not  be  restricted  on  account  of  the  nationality 
of  said  relatives  or  heirs;  and  shall  enjoy  in 
this  respect  the  same  rights  and  privileges  as 
are  or  shall  be  granted  to  nationals,  provided 
that  they  submit  themselves  to  the  conditions 
imposed  on  the  latter."    38  Stat  1670,  art  1. 

The  treaty  is  not  cmly  binding  on  the  con- 
tracting parties,  but  must  be  regarded  as  a 
part  of  our  own  law  effective  and  bindin;; 
upon  Legislatures  and  courts.  The  federal 
Constitution  in  the  second  clause  of  article  6 
provides: 

"This  Constitution,  and  the  laws  of  the  Unit- 
ed States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  ttie  land,  and 
the  judges  in  every  state  shall  be  bound  there- 
by, anything  in  Uie  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 
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'  If  tbere  U  a  conflict  between  the  treaty  and 
the  statutory  provlsloa  In  question,  the  treaty 
must  control,  and  the  statute  give  way  dnrlng 
the  existence  of  the  treaty.  It  will  be  ob- 
served that  the  treaty  plainly  purports  to 
place  citizens  of  the  two  nations  upon  an 
equality  In  respect  to  their  persons  and  prop- 
erty rights  where  citizens  of  one  country  are 
domiciled  in  the  other,  and  there  la  also  a 
stipulation  that  the  relatives  and  heirs  of  an 
Injured  party  shall  be  given  a  right  of  action 
which  shall  not  be  restricted  on  account  of 
the  nationality  of  such  relatives  or  heirs,  and 
there  Is  the  further  added  condition  that 
aliens,  who  submit  themselves  to  the  condi- 
tions Imposed  <m  nationals,  shall  enjoy  the 
same  rights  and  privileges  as  nationals.  Un- 
der these  provisions,  the  citizens  of  Italy  who 
may  be  in  this  country,  and  who  are  not 
enemies  of  the  country,  are  entitled  to  the 
same  rights  and  privileges  in  respect  to  their 
persons  and  property  as  are  enjoyed  by  our 
own  citizens.  One  of  the  rights  enjoyed  by 
our  citizens  Is  the  recovery  of  compensation 
for  injury  sustained  while  engaged  In  certain 
hazardous  employments.  It  has  been  sug- 
gested that,  as  specific  mention  is  made  in 
th6  treaty  in  regard  to  civil  responsibility 
for  Injuries  resulting  in  death  caused  by  neg- 
lect or  fault,  a  recovery  of  compensation 
where  negligence  or  fault  is  not  an  element 
Is  necessarily  excluded.  It  will  be  noted 
that  this  form  of  protection  is  only  one  of 
the  rights  for  which  provision  was  made. 
The  protection  guaranteed  is  equality  and 
reciprocity  of  rights  including  the  one  specif- 
ically mentioned,  and  the  emphasis  placed 
on  one  does  not  exclude  others  plainly  pro- 
\'ided  for  In  the  treaty.  The  provisions  of  a 
treaty  are  to  be  given  reasonable  interpre- 
tation, one  that  will  effectuate  the  obvious 
purpose  of  the  contracting  powers,  and  if  it 
were  deemed  to  be  open  to  construction,  one 
which  would  restrict  rights  that  might  be 
claimed  under  It  and  the  other  favorable  to 
them,  the  latter  is  to  be  preferred.  Hauen- 
steln  V.  Lynham,  100  U.  S.  483-487,  25  L. 
Ed.  828 ;  Geofrey  v.  Rlggs,  133  U.  S.  258-271, 
10  Sup.  Ct.  295,  33  L.  Ed.  642.  The  remedy 
giving  compensation  to  an  Injured  employee 
Is  a  substitution  for  the  common-law  remedy 
for  damages,  and  when  the  employer  and  em- 
ployee have  elected  to  come  under  the  act, 
a  claim  for  compensation  is  the  exclusive 
remedy  afforded.  McKoberts  v.  Zinc  Co.,  93 
Kan.  364,  144  Pac.  247.  Here  the  employer 
and  the  deceased  employee  had  been  brought 
within  the  provisions  of  the  act  and  the  only 
right  the  plaintiffs  had  by  reason  of  depend- 
ency uiwn  their  deceased  son,  were  those  glv- 
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en  by  the  act  Tbla  rij^t  we  titink  Is  dearly 
one  of  those  provided  for  In  the  treat?,  and 
tmd«r  It  plaintiffs  were  entitled  to  be  placed 
upon  an  equality  with  our  own  citizens  as 
to  the  amount  recoverable  as  compensation. 
The  limitations  of  the  statute  being  against 
both  the  letter  and  the  spirit  of  the  treaty, 
It  must  be  held  to  be  nugatory  as  against  the 
plaintiffs. 

[3]  It  may  be  added  that  the  statutory  limi- 
tation is  also  in  contravention  of  the  Four- 
teenth Amendment  of  the  federal  Constitu- 
tion, which  provides  that  no  state  shall  "deny 
to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws."  Aliens  law- 
fully resident  In  the  state  are  within  the 
protection  of  this  clause.  The  plaintiffs  were 
lawful  inhabitants  of  Kansas,  and  there- 
fore had  a  right  to  invoke  the  protection  of 
the  amendment:  The  equality  clauses  of  the 
amendment.  It  has  been  determined,  "are  uni- 
versal in  their  application,  to  all  persons 
within  the  territorial  Jurisdiction,  without 
regard  to  any  difference  of  race,  of  color,  or 
of  nationality;  and  the  equal  protection  of 
the  laws  is  a  pledge  of  the  protection  of  equal 
laws."  Yidt  Wo  V.  Hopkins,  118  U.  S.  356. 
6  Sup.  Ct.  1064,  30  L.  Ed.  220.  In  the  late 
case  of  Truax  v.  Raich,  239  U.  S.  S3,  37  Sup. 
Ct  7,  60  I*  Ed.  131,  L.  R.  A-  19161),  545,  Ann. 
Cas.  1917B,  283,  the  court  had  under  consid- 
eration a  statute  of.-Arizona  requiring  em- 
ployers of  five  or  more  workers  to  employ  not 
less  than  80  per  cent  qnalifled  electors  or 
native  bom  dtlzens  of  the  United  States, 
and  imposing  penalties  upon  employers  for 
a  violation  of  the  act  and  also  penalties 
against  employees  who  should  make  any  false 
statements  as  to  his  nativity  or  dtlzenshlp. 
The  ralldity  of  the  statute  was  challenged 
by  a  native  of  Austria,  who  was  an  inhabi- 
tant of  the  state,  but  not  an  elector.  It  was 
held  that  he  was  entitled  to  invoke  the  equal- 
ity clause  of  the  Constitution  and  further 
that  the  statute  was  a  violation  of  the  Four- 
teenth Amendment  and  could  not  be  Justified 
as  an  exercise  of  the  power  of  the  state  to 
make  reasonable  regulations  for  the  promo- 
tion of  the  health,  safety,  morals,  and  wel- 
fare of  those  within  Its  Jurisdiction.  See, 
also,  Wong  Wing  v.  United  States,  163  U.  S. 
22&-242,  16  Sup.  a.  977,  41  L,  Ed.  140: 
United  States  v.  Wong  Kim  Ark,  169  U.  S. 
649-695,  18  Sup.  Ct  456,  42  L.  Ed.  890.  Fol- 
lowing these  authorities,  it  must  be  held  that 
the  statutory  limitation  in  question  cannot  be 
applied  as  against  the  plaintiffs. 

Judgment  affirmed. 

All  the  Justices  concurring. 
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MYERS  V.  STATE.    (Nq.  A^624.) 

(Grkninal  Oonrt  of  Appeals  of  Oklahoma. 
Jnne  «,  1921.) 

(BvlldbiU  by  the  Court.) 

1.  Rape  «=959(S)— InstraetloB  defining  offense 
held  erroneone  as  omitting  one  of  Its  elements. 

Where  a  hnsband  U  charged  vith  rape  com- 
mitted on  his  wife,  an  inBtmction  to  the  jury 
defining  rape,  given  In  the  language  of  the  stat- 
nte  (section  2414,  Rev.  Laws  1910),  except  that 
it  omits  the  phrase  "not  the  wife  of  the  per- 
petrator," is  erroneous  in  that  it  omits  one  of 
the  elements  of  the  offense  named  in  the  statute. 

2.  Rap*  «s»l8— Hnsbaad  not  gnflty  whsr*  no 
oollusion  with  aotual  perpetrator  of  offeas* 
apoa  wife. 

Part  of  subdivision  8  of  the  sUtnte  defining 
rape  provides  "that  in  all  cases  of  collusion 
between  the  accused  and  the  husband  of  the 
female  to  accomplish  such  act,  both  the  hus- 
band and  the  accused  shall  be  deeaned  guilty  of 
rape."  •  Beld  that,  where  it  appears  that  there 
is  no  collusion  and  no  common  felonious  pur- 
pose between  the  husband  and  the  actual  per- 
petrator to  commit  the  act,  the  hnshand  alone 
cannot  be  guilty  of  raping  his  wife. 

3.  Rape  e=3 1 8  — Coercion  of  wife  by  husband 
held  not  to  constitute  "collusion"  between  bim 
and  aotual  perpetrator  of  offense. 

Where  the  perpetrator  of  the  offense  be- 
lieved that  he  was  having  sexual  intercourse 
with  a  common  prostitute,  the  fact  that  the  fe- 
male was  coerced  by  her  husband  to  submit  to 
such  act  will  not  of  Itself,  without  a  common 
felonious  intent,  constitute  collusion  between 
the  accused  husband  and  the  actual  perpetrator. 

4.  Rape  ^=>5\(\)  —  Evidence  Insufficient  to 
sustain  oonvlotlon  of  husband  for  forcing  wife 
to  submit  to  another. 

The  evidence  as  a  whole,  as  recited  in  the 
opinion,  was  insufficient  to  support  the  verdict 

Appeal  fr<Mn  District  Court,  Bryan  County; 
J.  B4.  Crook,  Judge. 

W.  F.  Myers  was  convicted  of  rape,  and  he 
appeals.    Reversed. 

Robert  Crockett  and  W.  B.  Stone,  both  of 
Durant,  for  plaintiff  in  error. 

8.  P.  Freellng,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Oen.,  for  the  SUte. 

BBSSBT,  J.  On  the  15th  day  of  March, 
1919,  In  the  district  court  of  Bryan  county, 
W.  F.  Myers  was  convicted  of  rape  upon  the 
person  of  Goldle  Myers,  committed  on  May 
15,  1918,  and  his  punishment  was  fixed  at 
imprisomnent  in  the  state  penitentiary  for  a 
term  of  18  years.  From  this  Judgment  and 
sentence  be  appeals. 

The  evidence  disclosed  that  W.  F.  Myers, 
plaintiff  In  error,  herein  called  the  defend- 
ant, was  a  moral  degenerate  who,  by  force  or 


persuasion,  induced  Ms  wife,  Goldle  Hyers,' 
to  lead  the  life  of  a  prostitute.  The  informa- 
tion charges  that  the  defendant,  by  means  of 
a  certain  dangerous  and  deadly  weapon,  a 
knife  which  he  held  In  his  hand,  forcibly 
compelled  Goldle  Myers,  bis  wife,  against  her 
wlU,  to  submit  to  seznal  intercourse  with 
one  Am  Adcocfc,  and  that  she  was  prevented 
from  offering  resistance  to  the  act  of  sexual 
Intercourse  by  reason  of  the  defendant's 
threats  to  kill  her  and  threats  of  Immediate 
great  bodily  harm,  which  the  defendant  then 
had  the  apparent  power  to  execute. 

The  testimony  of  Goldle  Myers  discloses 
that  she  was  married  to  the  defendant  In 
December,  1917,  when  she  was  Just  past  17 
years  of  age;  that  she  then  resided  In  the 
country,  four  miles  west  of  Durant;  that 
the  defendant  was  a  man  of  uncertain  habits 
and  occupation ;  that  In  May,  1918,  there  was 
a  show  at  the  town  of  Mead,  In  Bryan  coun- 
ty, giving  nightly  performances,  and  that 
defendant  and  his  wife  went  to  Mead  and 
took  lodgings  in  a  hotel  there,  where  they 
remained  all  night;  the  following  night,  at 
their  room  at  the  hotel,  the  defendant  told 
witness  that  he  was  going  to  arrange  vith 
men  to  have  sexual  intercourse  with  her,  and 
told  her  to  charge  and  collect  for  it ;  she  ob- 
jected, and  that  he  told  her  that  If  she  did 
not  have  sexual  Intercourse  with  men  he 
would  cut  her  damned  head  off,  and  that 
while  this  threat  was  being  made  he  held  an 
open  knife  at  her  throat;  that  later,  after 
dark,  they  went  walking  up  the  railroad 
track,  and  after  they  had  gone  some  distance 
defendant  told  her  there  would  be  some  men 
come,  and  instructed  witness  to  have  inter- 
course with  them;  that  she  protested,  and 
he  told  her  she  had  to  do  it,  while  he  held 
the  open  knife  in  his  hand.  Presently  three 
men  or  boys  came,  and  defendant  told  wit- 
ness to  go  ahead  and  get  the  money.  He  told 
witness  to  stay  where  she  was,  and  he  re- 
tired a  short  distance  away,  leaving  this  nuui. 
Am  Adcock,  with  whom  she  had  sexual  in- 
tercourse, collecting  the  money  and  turning  It 
over  to  the  defendant;  then  the  other  two 
boys  came  in  turn  to  where  witness  was  and 
had  sexual  intercourse  with  her;  after  tbat 
they  walked  back  to  the  show,  where  the  de- 
fendant made  arrangements  with  three  more 
men,  and  they  all  got  into  a  car  and  went 
Into  the  country,  and  witness  there  had  sex- 
ual intercourse  with  two  of  them,  and  at- 
tempted Intercourse  with  the  third;  tliat 
when  alone  with  the  defendant  she  protested, 
and  he  repeated  his  threats  to  do  her  great 
bodily  harm  if  she  failed  to  carry  out  hia 
instructions;  that  no  protests  were  made  In 
the  presence  of  these  men,  and  from  all  tliat 
appears  from  her  testimony  these  men  did 
not  know  that  she  was  acting  against  ho- 
will ;  that  the  defendant  was  not  In  the  im- 
mediate presence  of  the  parties  when  tlieae 
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sexual  acts  were  peifonned,  bnl  remained  in 
■yaalrlng  distance,  some  60  or  60  feet  away. 

On  cross-examination  the  witness  Goldie 
Myers  said  she  first  had  aexnal  Intercourse 
with  other  men  at  Leigh,  about  three  montlis 
after  her  marriage  to  defendant  Later  she 
had  Intercourse  with  mesa  at  her  room  in  a 
botel  at  Mead,  at  Coalgate,  at  Medlll,  Poteau, 
Bonham,  Tex.,  and  Dennlson,  Tex.  In  each 
case  she  claimed  that  the  intercourse  was 
arranged  for  by  her  husband,  the  defendant, 
and  was  done  under  fear  and  dnress.  She 
did  not  disclose  these  threats  and  duress  to 
any  of  the  men  with  whom  she  had  inter- 
course, and  did  not  communicate  them  to 
her  parents  or  to  any  friend  or  any  other 
person,  because  she  feared  that  if  she  did  the 
defendant  would  put  his  threats  Into  execu- 
tion. She  visited  Durant  on  two  or  more 
occasions  in  the  absence  of  her  husband, 
after  the  last  visit  at  Mead,  but  made  no 
effort  to  communicate  to  her  father  the 
threats  or  conduct  of  her  husband. 

Arn  Adcock  testified  for  the  state  to  the 
effect  that  before  the  time  of  this  offense  he 
was  not  acquainted  with  Goldie  Myers  or 
her  husband.  He  saw  both  of  them  at  Mead 
while  the  show  was  going  on  there,  but  had 
not  spoken  to  either  one.  After  receiving  in- 
formation from  others  as  to  where  Goldie  and 
the  defendant  were,  along  the  railroad  track, 
witness  and  Joe  Jackman  went  to  where  they 
were.  The  defendant  was  sitting  on  a  dump, 
about  60  or  60  feet  from  where  Ooldie  sat 
Witness  came  to  Iiim  first,  and  defendant 
said  she  was  right  up  the  track.  If  defend- 
ant had  anything  in  his  hand  there  witness 
did  not  see  it  Witness  had  a  lighted  cigar 
in  bis  mouth,  and  defendant  told  him  to  get 
rid  of  it ;  that  the  law  might  see  it  and  come 
down  and  get  them.  Witness  went  to  where 
the  woman  was,  and  she  asked  him  what  he 
wanted,  and  on  being  told  they  proceeded  to 
have  intercourse  without  further  conversa- 
tion. She  asked  for  the  money  and  was  paid, 
and  witness  was  warned  to  hurry  away  or 
the  defendant  would  "raise  the  devlL"  The 
woman  did  not  appear  to  be  excited.  "She 
acted  like  she  didn't  care  whether  she  done 
it  or  not"  Witness  then  went  back  to  where 
defendant  was  standing  with  Joe  Jackman 
and  waited  until  the  latter  went  to  the 
woman  and  had  intercourse. '  In  the  mean- 
time there  was  no  farther  conversation  with 
the  defendant  When  Jackman  returned  the 
two  went  back  to  town,  leaving  the  defendant 
and  the  woman  in  the  position  they  were 
when  first  seen  there. 

The  testimony  of  Adcock  Is  typical  of  the 
testimony  of  four  other  state  witnesses,  who 
testified  that  they  had  Intercourse  with  this 
woman  that  night  None  of  them  knew  that 
she  was  laboring  under  fear,  duress,  or 
threats;  all  supposed  that  she  was  a  common 
prostitute,  willingly  selling  her  person  for 
gain. 


We  feel,  as  doubtless  the  Jury  fek,  that  this 
degenerate  husband  deserved  severe  punish- 
ment but  that  alone  Is  not  the  question  before 
us.  It  is  for  us  to  determine,  as  a  matter  of 
law,  whether  the  facts  proven  constitute  rape, 
or  some  other  crime.  Sectltm  2414,  B.  L. 
1910,  provides: 

"Bape  la  an  act  of  sexual  intercourse  accoQi- 
pliabed  with  a  female,  not  the  wife  of  the 
perpetrator,  ander  either  of  the  following  cir- 
cumstances: 

"First.  Where  the  female  is  under  the  age  of ' 
sixteen  years. 

"Second.  Where  the  female  is  over  the  age 
of  sixteen  years  and  under  the  age  of  eighteen, 
and  of  previous  chaste  and  virtuous  character. 

"Third.  Where  she  is  incapable  through  lunacy 
or  any  other  unsoundnness  of  mind,  whether 
temporary  or  pcirmanent  of  giving  legal  con- 
sent 

"Fourth.  Where  she  resists  but  her  resistance 
is  overcome  by  force  and  violence. 

"Fifth.  Where  she  is  prevented  from  resist- 
ance by  threats  of  immediate  and  great  bodily 
harm,  accompanied  by  apparent  power  of  ex- 
ecution. 

"Sixth.  Where  she  is  prevented  from  resisting 
by '  any  intoxicating  narcotic,  or  anesthetic 
agent  administered  by  or  with  the  privity  of 
the  accused. 

"Seventh.  Where  she  is  at  the  time  uncon- 
scious of  the  nature  of  the  act  and  this  is  known 
to  the  accused. 

"Eighth.  Where  she  submits  under  the  be- 
lief that  the  person  comimitting  the  act  is  her 
husband,  and  this  belief  is  induced  by  artifice, 
pretense  or  concealment  practiced  by  the  ac- 
cused, or  by  the  accused  in  collusion  with  her 
husband  with  intent  to  induce  such  belief.  And 
in  all  cases  of  collusion  between  the  accused 
and  the  husband  of  the  female,  to  accompllsli 
such  act  both  the  husband  and  the  accused 
shall  be  deemed  guilty  of  rape." 

[2, 3]  Unlike  the  statutes  of  many  other 
states  that  adhere  to  the  common-law  defini- 
tion of  rape,  our  statute  provides  that  in 
eight  different  conditions  or  situations  sexual 
intercourse  with  a  female  sliall  constitute 
rape,  and  all  other  situations  must  be  ex- 
cluded. It  would  seem,  then,  under  our 
statute,  under  circumstances  shown  by  the 
testimony  in  this  case,  that  the  crime  of 
rape  can  be  committed  only  on  some  female 
"not  the  wife  of  the  perpetrator,"  except,  as 
provided  in  subdivision  8,  above  quoted,  the 
husband  may  be  guilty  of  the  offense  perpe- 
trated on  the  wife  In  any  of  the  ways  pointed 
out  in  the  statute  by  collusion  with  the  party 
actually  committing  the  act  or  by  aiding  or 
abetting  the  principal  perpetrator  to  commit 
the  act  and  not  otherwla& 

The  word  "perpetrator,"  as  defined  In  Web- 
ster's International  Dictionary  Is: 

"One  who  commits  an  offense  or  crime;  one 
who  is  gnilty  of  an  act,  usually  In  a  bad  sense." 

In  this  case  it  Is  conceded  that  there  was 
no  collusion  or  conspiracy  between  the  hu»- 
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band  and  any  of  tbe  young  men  who  bad  In- 
tercourse with  tlw  vrife  to  have  such  hiter- 
course  forcibly  or  against  her  will:  '  These 
men  were  not  guilty  of  the  charge  of  rape, 
and,  that  being  so,  In  the  absence  of  collu- 
sion, the  husband  must  have  been  the  sole 
"perpetrator,"  without  collusion  of  any  other 
person ;  and  our  statutory  definition  of  rape 
talces  out  of  Its  operation  the  offense  com- 
mitted by  the  husband  alone  against  his  wife, 
although  done  through  the  Instrumentality 
of  an  Innocent  third  person.  By  the  excep- 
tion to  the  above  rule,  as  embodied  In  suD- 
divlsion  8,  where  the  act  is  done  by  the  bus- 
band  in  collusion  with  some  other  person  who 
commits  rape  upon  the  wife,  both  the  hus- 
band and  bis  coconspirator  are  guUty,  but 
the  husband  alone,  in  this  case  the  sole 
"perpetrator,"  cannot  commit  rape  on  his  own 
wife. 

The  reports  abound  with  decisions  holding 
that,  where  the  husband  conspires  with  a 
third  person  to  commit  a  rape  on  the  wife, 
both  are  guilty  of  the  offense,  but  after  dill- 
gent  search  we  have  been  able  to  find  but  two 
cases  where  the  third  person,  the  one  who  ac- 
tually committed  the  act  of  sexual  Inter- 
course, was  not  a  coconspirator  with  the  hus- 
band to  rarish  the  woman.  In  the  case  of 
State  T.  Dowell,  106  N.  C.  722,  11  8.  E.  525, 
8  li.  R.  A.  297,  19  Am.  St.  Hep.  568,  the  hus- 
band, a  white  man,  at  the  point  of  a  gun, 
compelled  an  unAYllling  negro  to  attempt  to 
have  sexual  Intercourse  with  bis  wife.  We 
assume  that  the  want  of  precedents  covering 
situations  of  this  character  is  due  to  the  fact 
that  men's  depravity  rarely  drags  them  to 
such  depths  as  to  cause  them  to  attempt  an 
offense  so  difficult,  repulsive,  and  abhorrent. 
In  the  Dowell  Case,  supra,  there  was  no 
statute  defining  rape,  as  in  this  state.  The 
court  held  In  that  case  that  there  was  a  sulB- 
dent  criminal  Intent  on  the  part  of  the  neg^ro 
to  sustain  a  conviction  of  the  husband  of  an 
assault  to  commit  rape  upon  his  wife,  where 
by  threats  of  death  he  coerced  this  third  per- 
son to  attempt  to  ravish  her;  that,  notwiCh- 
standing  such  threats,  it  was  the  duty  of  the 
third  person  to  refuse  and  resist.  But  there 
was  a  dissenting  opinion,  embodying,  as  we 
think,  the  better  reasoning,  in  which  it  was 
said: 

'In  the  nature  of  tbe  marriage  relation,  the 
husband  himself  cannot  ravish  bis  wife;  nor 
for  like  reasons,  can  he  in  a  legal  sense  assault 
her  with  the  intent  to  commit  a  rape  upon  her. 
He  can  only  commit  the  ofTeDse  of  rape,  or  that 
of  assault  with  intent  to  commit  a  rape,  against 
his  wife,  by  procuring,  aiding,  abetting,  or  en- 
couraging another  to  commit  these  offenses. 
Hii  offense,  in  such  case  depends,  necessarily, 
upon  the  perpetration  of  the  principal  offense 
by  another  party.  In  this  case  the  negro  named 
did  not  commit  a  rape  upon  the  wife  of  the  de- 
fendant, nor  did  he  assault  her  with  such  intent. 
There  was  a  total  absence  of  such  intent  upon 
his  part.    Then,  in  the  nature  of  the  matter. 


how  can  the  defendant  be  chargeable  with  the 
particular  offense  charged  against  him  in  the 
indictment?  Aa  the  negro  committed  no  assault 
with  the  intent  to  commit  a  rape,  so  the  de- 
fendant did  not.  It  is  said :  Shall  the  defendant 
go  quit?  Has  he  committed  no  offense?  Most 
anquestionably  he  shall  not  go  quit  He  has 
committed  an  offense,  a  very  serious  one.  He 
is  chargeable  with  an  assanlt  upon  Itis  wife 
with  a  deadly  weapon,  and  with  the  intent  to 
kill,  and  a  like  assault  upon  the  negro." 

The  reasoning  of  this  dissenting  opinion  is 
in  some  measure  amplified  in  the  case  6T 
State  V.  Haines,  51  La.  Ann.  731,  25  South. 
372,  44  L.  K.  A.  Sai: 

"While  the  husband  is  indicted  as  a  prindpal, 
he  conld  be  guilty  of  the  crime  of  rape,  in  to 
far  as  his  wife  is  concerned,  only  on  tbe  sup- 
position and  proof  that  he  procured  the  offense 
to  be  committed  by  another,  or  aided  or  abetted 
that  other  in  so  doing;  for,  if  he  were  the  one 
who  forcibly  and  against  her  consent  perform- 
ed the  sexual  act  upon  her,  there  was,  and  could 
be,  no  rape.    •    •    • 

"One  cannot  be  guilty  of  aiding  and  abetting 
the  perpetrator  of  a  crime  without  its  first  be- 
ing shown  that  the  crime  has  been  actually  com- 
mitted by  another." 

A  case  having  some  points  of  analogy  to 
tbe  case  here  at  issue  is  the  case  of  State  v. 
Jackson,  63  N.  J.  Law,  105,  46  Atl.  764,  where 
it  appeared  that  a  Mrs.  Jackson  had  acted 
as  a  procuress  for  one  Kinsinger  in  persuad- 
ing a  girl  to  go  to  a  room  provided  by  this 
woman,  where  Kinsinger  expected  to  meet 
and  debaudi  the  girl;  that  after  meeting 
Kinsinger  In  the  room  appointed  the  girl  re- 
sisted and  refused  to  yield  to  his  wishes. 
Kinsinger  and  the  Jackson  woman  were  Joint- 
ly Indicted  for  a  felonious  assault  on  tbe  girl. 
Held,  that  the  accusation  would  not  hold  aa 
against  the  Jackson  woman.  She  was  not 
present,  aiding  and  abetting  tbe  assault,  and 
did  not  know  that  Kinsinger  would  attempt 
to  gratify  his  passion  against  the  will  of  the 
girl  or  make  an  assault  upon  her  person. 
This  Jackson  woman  simply  arranged  for  a 
meeting  place  for  these  two  by  mutual  con- 
sent, and,  while  she  might  have  been  Indicted 
as  a  panderer  or  for  keeping  a  place  for  as- 
signation, she  was  not,  under  tbe  circuta- 
Btances,  guilty  of  an  assault  to  rape.  Like 
Am  Adcock  In  this  case,  she  was  not  entirely 
guiltless,  but  certainly  neither  was  guilty  of 
tbe  offense  of  rape.  Applying  the  rule  an- 
nounced and  followed  in  the  Dowell  Case,  su- 
pra, the  imlawfui  purpose  of  tliis  Jacksoa 
woman,  in  tbe  one  case,  and  on  Arn  Adcodc. 
In  the  instant  case,  to  commit  a  misdemeanor, 
would  be  sufficient  to  predicate  a  feloigr 
charge  against  the  <±lef  perpetrator  of  tli« 
respective  offenses.  With  this  conclusion  we 
cannot  agree;  we  think  that.  If  the  woman 
and  Am  Adcock  were  innocent  of  the  crime  of 
rape,  it  was  immaterial  that  they  were  g^uUty 
of  misdemeanors,  and  being  guilty  of  a  mla- 
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demeanor  would  not  make  elttaer  of  them 
responsible  for  the  overt  act  of  rape  commit- 
ted by  another,  without  their  knowledge  and 
consent,  and  that  such  participation,  without 
a  felonious  intent,  would  not  make  the  actual 
perpetrator  a  coconspirator,  because  there 
was  no  common  purpose  to  commit  a  felony. 

The  statutes  of  neither  North  Carolina  nor 
Louisiana  classify  and  define  rape,  as  in  this 
state.  The  statutes  of  New  Jersey,  without 
mentioning  the  husband,  make  every  person 
who  aids,  abets,  counsels,  or  procures  the 
commission  of  the  oftense  equally  guilty  with 
the  principal  offender.  In  this  state  every 
condition  not  Included  in  the  statutory  clas- 
sihcatioD  is  by  implication  excluded,  and  we 
hold  that  the  general  declaration  In  our  stat- 
ute that  rape  is  an  act  of  sexual  Intercourse 
accomplished  with  a  female,  not  the  wife  of 
the  perpetrator,  excludes  «very  such  act  not 
within  the  purview  of  the  eight  subdivisions 
of  that  statute. 

It  is  a  general  rule  of  statutory  construc- 
tion that  the  mention  of  one  thing  implies 
the  exclu^OD  of  another  thing;  that,  where 
an  offense  is  defined  and  its  application  to 
enumerated  conditions  prescribed,  it  is  im- 
plied that  It  shall  not  apply  to  other  condi- 
tions not  enumerated.  Sutherland  on  Statu- 
tory Construction,  {§  326  and  327;  25  R.  C. 
L.  981,  J  229;  36  Cyc.  1112. 

Penal  statutes  cannot  be  enlarged  by  im- 
plication or  extended  by  inference.  This 
court  Is  without  power  to  amend  or  repeal  a 
plain  general  statutory  provision,  although 
the  court  may  disapprove  of  some  of  its  pro- 
visions or  omissions.  White  v.  State,  4  Okl. 
Or.  K.  163,  111  Pac  1018;  City  of  Shawnee 
T.  Landon,  3  O^l.  Or.  K.  440,  106  Pac.  652. 

(41  Moreover,  we  think  the  evidence  In 
this  case,  considered  as  a  whole,  was  Insuffi- 
cient to  support  the  verdict  During  the  time 
the  defendant  was  coercing  and  abusing  bis 
wife  and  on  this  particular  occasion  she 
could  have  informed  others  or  made  some 
outcry.  The  evidence  shows  that  she  must 
have  known  when  she  went  to  Mead  that  the 
puriMse  of  going  there  was  to  make  money 
by  prostituting  her  body  to  strange  men.  The 
Jury  probably  concluded  that  Mrs.  Myers  had 
become  a  prostitute  through  the  Influence  or 
coercion  of  her  husband,  and  that  his  despic- 
able, depraved  conduct  merited  severe 
pimlshment,  and  that  it  was  a  matter  of  no 
consequence  whether  his  crimes  against  her 
and  society  were  rape  or  some  other  penal 
offense.  But  this  court  cannot  so  view  it. 
We  are  here  to  construe  and  apply  the  law 
as  it  is  written  and  to  do  so  in  such  a  way 
as  will  operate  to  guide  courts  and  executive 
officers  in  definitely  applying  the  law  to  sim- 
ilar conditions  that  may  arise  in  the  future. 

In  paragraph  1  of  the  court's  instructions 
the  court  instructed  the  Jury  that: 

"Rape,  as  applicable  to  this  case,  is  the  act 
of  sexual  intercourse  accomplished  with  a  fe- 


male  under   either   of   the   foHowing  dream- 
stances: 

"Fint.  Where  she  is  prevented  from  re- 
sisting  by  threats  of  immediate  and  great  bodily 
harm,  accompanied  hy  apparent  power  of  ex- 
ecution upon  the  part  of  him  who  make*  the 
threats." 

[1]  This  part  of  the  court's  Instructions  Is 
incomplete  and  erroneous.  In  that  it  omits 
one  of  the  elements  named  In  the  statute,  viz. 
"not  (he  wife  of  the  perpetrator,"  except  in 
cases  coming  within  the  purview  of  subdi- 
vision 8,  where  it  is  provided  that  the  hus- 
band may  by  collusion  with  another  be  guilty 
of  rape  in  any  Instance  where  there  was  a 
common  felonious  intent  to  commit  the  act 

For  the  reasons  stated  in  this  opinion,  the 
Judgment  of  the  trial  court  is  reversed. 

DOYLE,  P.  J„  and  MATSON,  J,,  concur. 


(52  Cal.  App.  298) 

SCHAEFER  V.  SCHAEFER.    (Civ.  3731.) 

(District  Court  of  Appeal,  First  District,  Divi-  . 
sion  1,  California.    April  18,  liKil.) 

Marriage  ®=>6S— Court  held  to  have  abused  dis- 
cretion In  setting  aslds  default  Judgment  of 
annulment. 
In  divorce  case  where  defendant  husband 
allowed  the  court  to  enter  a  default  and  judg- 
ment of  aunulmeot  of  marriage  upon  ground 
that  plaintiff  had  former  husband  living,  on 
affidavit  by  the  defeudant  that  plaintiff  agreed 
that  if  defendant  would  not  contest  her  action 
Bbe  would  obtain  an  annulment  of  her  former 
marriage  and  immediately  remarry  him,  that  it 
was  due  to  such  promises  he  permitted  the 
default  to  be  entered,  and  that  after  the  hearing 
he  was  surprised  to  find  that  plaintiff  had  tes- 
tified in  court  that  be  bad  forced  her  into  mar- 
riage with  him  through  fear  and  intimidation, 
held,  that  court  abuaed  its  discretion  in  setting 
aside  the  default;  the  testimony  of  plaintiff  ob- 
jected to  being  upon  a  matter  collateral  to  the 
real  issue  of'  the  case. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Luelle  Marie  Schaefer  against 
.Arthur  Herman  Schaefer.  From  an  order 
granting  a  motion  to  vacate  the  default  and 
judgment,  plaintiff  appeals.    Reversed. 

Reisner  &  Honey,  of  San  Francisco,  for 
appellant. 
Cleveland  R.  Wright,  of  San  Francisco^  for 

respondent. 

WASTE,  P.  J.  The  plaintiff  brought  this 
action  to  have  the  marriage  between  herself 
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and  defendant  annnUed.  Summons  and  a 
copy  of  the  complaint  were  served  npon  the 
defendant,  who  obtained  an  order  from  the 
court  grantlni;  him  10  days  within  which  to 
appear,  demur,  or  answer.  While  thta  order 
was  in  force,  defendant  and  Us  counsel  each 
signed  a  stipulation  which  was  filed,  with- 
drawing tbe  extension.  Thereupon  the  court 
entered  the  default  of  the  defendant,  and  pro- 
ceeded with  the  hearing.  After  taking  the 
testimony  of  the  plaintiff  and  considering  cer- 
tain documentary  evidence,  it  entered  its  de- 
cree of  annulment  upon  tbe  ground  that  at 
the  time  of  the  marriage  with  defendant, 
plaintifC  had  a  former  husband  living,  the 
marriage  with  whom  was  then  in  f6rc& 
Four  days  later  tbe  defendant  gave  notice  of 
motion  to  vacate  the  defanlt  and  Judgment 
upon  the  ground  of  "mistake,  Inadvertence, 
surprise,  and  excusable  neglect."  The  motion 
was  granted,  and  from  that  order  the  plain- 
tiff appealed. 

The  defendant's  affidavit  falls  to  show  any 
such  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  as  would  Justify  the  court  in 
granting  the  motion.  The  facts  therein  stat- 
ed are  that  after  service  of  summons  upon 
defendant  the  plaintiff  admitted  to  him  that 
she  was  already  married  to  one  Nortbrup, 
from  whom  she  had  not  obtained  a  divorce  at 
the  time  of  her  marriage  to  him ;  that  if  de- 
fendant would  not  contest  her  action  she 
would  obtain  a  decree  of  divorce,  or  annul- 
ment of  her  former  marriage,  and  Immediate- 
ly remarry  defendant ;  that  due  to  such  prom- 
ises he  withdrew  the  extension  of  time  which 
he  liad  obtained,  and  permitted  his  default  to 
be  entered;  that  after  the  bearing  he  was 
surprised  to  read  in  the  daily  newspapers 
that  plaintiff  had  testified  in  court  that  he 
had  forced  hoe  into  marriage  with  him 
through  fear  and  intimidation ;  that  if  he  Iiad 
known  plaintiff  Intended  to  accuse  him  of 
having  forced  her  to  marry  him,  he  would 
have  contested  tbe  annulment  proceedings. 

Plaintiff  filed  no  counter  affidavit  The  fact 
remains,  however,  that  she  only  songbt  to 
have  her  marriage  annulled  upon  the  ground 
alleged  in  her  complaint,  which,  when  estab- 
lished, rendered  her  marriage  with  respond- 
ept  utterly  void. 

.  From  the  evidence  taken  by  the  trial  court 
In  tbe  annulment  action  it  appeared  without 
contradiction  that  the  plaintiff  and  Northrup 
were  formerly  married  and  that  they  had  not 
been  divorced  or  the  marriage  annulled  at 
the  time  of  tbe  marriage  of  the  plaintiff  to 
defendant.  The  defendant,  in  his  affidavit, 
did  not  attempt  to  contradict  that  testimony, 
or  to  show  that  it  was  not  true.  Neither  did 
he  in  his  affidavit  deny  the  testimony  of  the 
plaintiff,  partially  elicited  on  cross-examina- 
tion by  the  court,  that  at  the  time  he  was 
seeking  to  Induce  plaintiff  to  marry  him  he 


exhibited  a  bottle  oC  add  and  also  a  pistol, 
and  threatened  to  disfigure  her  and  to  kill 
himself. 

We  think  in  this  instance  the  trial  court 
abused  the  wide  discretion  vested  in  it  in 
passing  upon  motions  to  set  aside  default 
Judgments.  The  respondent  had  no  defease 
on  ItB  merits  to  the  action,  or  if  he  had  he 
failed  to  establish  it.  The  fact  that  tbe  ap- 
pellant gave  testimony  upon  a  matter  colla^ 
eral  to  the  real  issue  of  the  cose,  which  may 
have  been  unsatisfactory  to  tbe  respondent, 
creates  no  ground  for  invoking  the  legal  dis- 
cretion of  the  court  to  set  aside  tlie  jndgmoit 

The  order  is  reversed. 


We     conenr:     KEBBIGAN,    J.;    BIOH- 
ARDS.J. 


(12  Arts.  3M) 
STOCKMEN'S  STATE  BANK  V.  MER* 
CHANTS'  &  STOCKGROWERS' 
BANK.    (No.  1819.) 

(Supreme  Oonct  of  Arizona.  '  May  4,  V321.) 

i.  Execntcrs  and  administrators  «=>96,  119, 
43(K-Estate  not  llalil*  for  wrongful  aots  of 
administrator. 

'  An  estate  is  in  no  way  responsible  tor 
wrongful  acts  of  its  administrator  or  ezecntor, 
and  cannot  be  held  liable  for  a  tort  committed 
by  him,  nor  for  damages  for  breach  of  a  con- 
tract entered  into  by  him;  neither  are  execo- 
tora  liable  as  such  for  oontracts  made  by  them 
concerning  the  estate,  bnt^  trover  win  lie 
agahist  the  representative  peraonally  for  a  con- 
version by  him,  thongh  the  property  came  to 
him  with  the  estate  of  his  decedent;  although 
action  may  be  brought  against  an  administrator 
in  his  representative  capacity  for  an  intestate's 
conversion  of  property  in  his  lifetime  nnder 
Civ.  Code  191S,  par.  968. 

2.  Stipulations  «=>I4(I2)— Stlpulatlsn  to  hold 
property  for  event  of  decision  upon  order 
breached  by  sale  of  the  property  befora  de- 
cision. 

Where  the  probate  court  ordered  certain 
sheep  listed  as  part  of  the  assets  of  an  intes- 
tate's estate  to  be  tamed  over  by  his  adminis- 
trator to  a  claimant,  and  they  were  tamed  ever 
by  tbe  administrator  nnder  agreement  with  the 
claimant  to  hold  them  pending  appeal  from  the 
order  and  to  return  them  to  the  administrator 
in  case  tbe  Supreme  Court  should  hold  th^ 
delivery  to  her  was  erroneous,  and  claimant 
sold  the  sheep  without  waiting  for  the  Supreme 
Court's  decision,  using  the  purchase  price  »a 
her  own,  and  later  the  Supreme  C!oart  decided 
that  the  order  was  void  becaoae  made  and  en- 
tered without  Jurisdiction,  she  was  guilty  of 
the  conversion  of  the  property  sold  as  of  the 
date  of  the  sale,  it  being  immaterial  that  tbe 
merits  of  controversy  aa  to  the  aetnal  owners 
ship  of  the  sheep  were  not  determined,  as,  a»> 
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der  the  stipulation,  the  only  qiiMtfon  to  be 
determined  was  whether  the  erifteal  dettvery 
was  erroneous,  that  iSi  not  pursoant  to  a 
valid  order. 


8.  Trovar  ud  eoBvaraloa  «s»IO-4ala  a 
varsioa." 
The  sale  of  property  belonging  to  another 
eoostitates    a    "conversion"    thereof     (dtiag 
Words  and  Phrases,  Conversion). 

4.  Execators  and  administrators  i8-.)1<0  In 
notion  for  administrator's  oonvorslon,  reoov* 
•ry  oannot  bo  had  upon  proof  of  Intastato's 
eonvorslon. 

In  action  against  administrator  for  Ilia  in- 
dividoal  conversion  of  certain  sheep,  where  it 
appeared  tliat  these  sheep  were  not  s  part  of 
the  assets  taken  over  by  him  as  administrator, 
bat  had  been  sold  by  intestate  nearly  two  years 
before  her  death,  judgment  for  plaintiff  could 
not  be  upheld  nnder  the  provisions  of  Oiv.  Code 
1918,  par.  969,  as  being  for  a  conversion  by 
defendant's  intestate,  for  if  plaintiff  desired 
during  the  trial  to  shift  the  cause  of  action 
from  the  .administrator's  wrong  to  the  intes- 
tate's, permission  should  have  been  requested 
at  the  dose  of  the  evidence  to  amend  the  eom- 
^aint  to  conform  to  the  proof. 

5.  Umltatlott  of  actions  «=355(l),  95(0— Un- 
der atlpnlatlon,  cause  of  action  for  oonvarting 
goods  arose  at  date  of  sale,  and  not  at  de- 
cision of  appeal;  limitations  act  suspcndsd 
by  owner's  Ignorance  of  sale. 

Where  claimant  of  sheep  took  possession 
of  them  under  stipulation  that  if  the  order  of 
tbe  probate  court  awarding  them  to  her  should 
be  reversed,  they  should  be  returned,  but,  dis- 
regarding the  stipulation,  sold  them  before  the 
appeal  from  the  order  was  determined  adverse- 
ly to  her,  the  cause  of  action  for  her  conver- 
^on  by  such  sale  arose,  as  respects  the  run- 
ning of  limitationa  under  Civ.  Code,  pars.  710, 
725,  at  the  time  of  the  sale,  and  not  at  the 
date  of  the  Supreme  Court's  decision  revers- 
ing the  order;  and  the  fact  that  the  owner  of 
the  sheep  did  not  know  of  their  sale  did  not 
•Dspend  the  running  of  the  statute  until  dis- 
covery of  the  sale,  there  being  no  fraud  or  at- 
tempt to  conceal  the  sale. 

A]K>eal  from  Superior  Court,  Apacbe  Coun- 
ty;  P.  H.  Lyman,  Judge. 

Action  by  the  Mer(^biant8'  &  Stockgrowers^ 
Bank,  administrator  of  tbe  estate  of  Nasif 
Tamer,  deceased,  against  the  Stockmen's 
State  Bank,  administrator  of  the  estate  of 
liucy  Ella  Oastlllo,  deceased.  From  a  Judg- 
ment for  plalntlir,  and  an  order  denying  neiw 
trial,  defendant  appeala  Beversed  and  ren- 
dered. 

Fred  W.  Nelson,  of  St.  Johns,  and  Anur 
strong,  Lewis  &  Kramer  and  3.  Biarly  Oraig, 
all  of  Phoenix,  for  aivellant 

C.  H.  Jordan,  of  Holbrook,  tor  appellee. 

BIcAUSTBB,  J.  Tbia  is  an  action  by  the 
Merduutta'  ft  Stockgrowwn'  Bank,  adminis- 
trator of  the  eatata  of  Nasif  Tamer,  deceased, 
against  the  Stockmen's  State  Bank,  adminis- 


trator of  tbe  estate  of  Lucy  "EOa.  CastlUo, 
deceased,  for  the  recovery  of  |4,956,  tbe  val- 
ue of  354  bead  ot  sheep,  24  stock  cattle,  and  2 
work  horses.  From  a  Judgment  against  it 
for  $3,540,  tbe  value  of  the  sheep,  and  an'or^ 
der  denying  Its  motion  for  a  nem  trial,  a]H>eI- 
lant  brings  this  api>eal. 

Nasif  Tamer,  a  Syrian  by  Mrtta,  bat  for 
many  yean  a  resident  of  Apache  county, 
Ariz.,  died  there  Decemt>er  23,  1916,  and  on 
February  10,  1917,  the  plalntlfC-appelleek 
Merchants*  ft  Stoc&growers*  Bank,  was  ap- 
pointed administrator  of  his  estate^  Lucy 
mia  Castillo,  also  a  Syrian  by  birth,  died  in 
the  same  county  on  March  22,  1910,  and  her 
mother,  Elena  Ella,  the  following  day.  On 
April  19th,  thereafter,  the  defendant-appel- 
lant, the  Stockmen's  State  Bank,  quaUfled  as 
adknlnlstrator  ot  Lucy  Ella  Castillo's  estate. 

Nasif  Tamar  and  Elena  Ella  were  the  own- 
ers separately  qt  several  bands  of  sheep  and 
In  1914, 1915,  and  1916  up  to  his  death.  Tamer 
ran  Elena  Sola's  sheep  on  sharea  On  Decem- 
ber 28,  1016,  and  again  <«  February  6, 1917, 
by  bill  of  gift  confirming  the  same,  Elena 
Ella  executed  and  delivered  to  her  daughter, 
Lucy  Elta,  a  bill  of  sale  transferring  to  her, 
among  ottier  things,  3,800  head  of  sheep  in 
which  was  Includedl  354  head,  the  o'wnershlp 
of  which,  along  with  that  of  a  few  cattle  and 
horses,  is  the  subject-matter  of  this  action, 
though  the  cattle  and  horses  are  not  Involved 
in  the  appeaL  An  Inventory  and  appraise- 
ment was  filed  in  the  Nasif  Tamer  estate,  in 
which  these  354  sheep  were  listed  as  a  part 
of  the  assets,  and  a  Eihort  while  thereafter,  to 
wit.  on  April  19,  1917,  the  superior  court  of 
Apache  county,  sitting  tn  probate  and  acting 
upon  the  petltUxi  of  Lucy  Ella  Castillo,  then 
Lucy  EM  a,  after  a  hearing  at  which  evidenoe 
was  taken,  entered  an  order  directing  appel- 
lee, the  administrator  of  the  estate,  to  turn 
over  and  deliver  to  Lucy  Ella  the  354  sheep, 
she  being  in  its  Judgment  the  owner  thereof. 
Certain  alleged  heirs  of  Nastf  Tamer  were 
dissatisfled  with  this  order,  and  appealed 
therefrom  to  the  Supreme  Court  of  the  state. 
But,  according  to  the  complaint,  the  354  abeep 
were  delivered  to  Lucy  Ella,  notwithstanding 
this  order,  upon  an  oral  understanding  be- 
tween her  and  the  plalntifC  (and  the  court 
found  this  to  be  a  fact) — 

"That  she  said  Lucy  EUa  Castillo  would  hold 
said  personal  property  and  sheep  pending  said 
appeal,  and  that  if  the  Supreme  Court  should 
hold  said  delivery  to  Lucy  -EUa  Castillo  was 
an  erroneous  delivery,  then  said  personal  prop- 
erty and  sheep  so  delivered  to  said  Lucy  Ella 
Castillo  should  be  delivered  back  to  plaintiff." 

Appellee  alleges  also  that  appellant,  upon 
qualifying  as  administrator  of  her  estate  on 
April  19,  1919,  took  possession  of  these  sheep 
and  other  personal  property  with  full  know- 
.  ledge  of  the  foregoing  agreement,  of  tha 
aforesaid  probate  order,  and  of  the  oi^lon 
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of  tbe  Supreme  Conrt  of  Arizona  rendered 
March  31, 1919,  boldlng  It  null  and  Toid  and 
of  no  force  and  eflTect  wbatsoever  becanse 
made  and  entered  wltbont  Jni4sdlctlon.  Es- 
tate of  Naslf  Tamer,  20  Ariz.  232,  179  Pac 
644.  On  September  19th,  thereafter,  aroellee 
demanded  of  appellant  the  return  of  the  354 
sheep,  the  cattle,  and  the  horses,  but  the  re- 
quest was  refused^  and  the  complaint,  filed  on 
October  20  following,  alleged  what  the  court 
found  to  be  a  fact,  thnt  appellant.  Stock- 
men's State  Bank,  "wrongfully  and  unlawful- 
ly converted  the  said  property  and  sheep  to 
its  own  use,"  though  it  was  at  the  same  time 
found,  as  appellant  had  alleged : 

'That  tbe  354  head  of  sheep  mentioned  In 
the  complaint,  and  which  had  been  turned  over 
as  aforesaid  to  Lncy  Elia,  were  not  among  the 
property  of  Lncy  Elia  CaBtiUo  taken  over  by 
defendant  at  the  time  that  defendant  took 
charge  and  possesBion  of  all  of  the  property  of 
said  Lucy  Elia  Castillo,  deceased,  as  afore- 
said; that  the  same  bad  theretofore,  on  the 
14th  day  of  Bfay,  1917,  been  sold  and  deliT- 
ered  to  one  B.  B.  Chambers," 

Excepting  the  last  quotation,  the  essential 
facts  were  found  as  alleged  by  appellee,  and 
the  foregoing  rgsumS,  together  with  the  one 
following  of  appellant's  pleadings,  will  «iable 
one  to  understand  the  questions  presented  by 
the  appeal.  After  demurring  generally,  a  spe- 
cial demurrer  was  lnt(>rposed  based  on  an  al- 
leged defect  of  parties  defendant  in  that  the 
Stockmen's  State  Bank,  a  corporation,  was 
sued  in  Its  representative  capacity,  as  admin- 
istrator of  the  estate  of  Lucy  Ella  Castillo, 
deceased,  rather  than  in  its  individual  capac- 
ity. Appellant  denies  both  <n  its  answer  and 
testimony  that  the  sheep  ever  came  into  its 
possession  as  administrator  of  the  estate  of 
Lucy  Elia  CastiUo,  or  that  they  ever  formed 
a  part  of  the  assets  of  her  estate,  or  that  it 
"wrongfully  and  imlawfuUy  converted  the 
said  property  or  any  part  thereof  to  Its  own 
use,"  and  alleges  that  Lucy  Elia  Castillo  took 
possession  at  said  sheep  on  April  19,  1917,  as 
their  owner,  asserted  absolute  title  thereto 
from  then  on,  and  in  the  exercise  thereof 
sold  and  delivered  them  on  May  10, 1917,  tak- 
ing the  purchase  price  thereof  and  using  it  as 
her  own ;  and  further,  that  if  there  was  any 
oonversion  of  said  property  it  was  by  said 
Lucy  Elia  OastlUo  in  her  lifetime,  either  on 
April  19,  1917,  when  she  took  possession  of 
the  sheep,  or  on  May  10,  1917,  when  she  sold 
and  delivered  them  to  Chambers  and  re- 
ceived the  purchase  price  therefor ;  that  con- 
sequently any  cause  of  action  ai>p^Iee  may 
have  had  for  the  recovery  of  said  sheep,  or 
th^r  value,  is  barred  under  the  provisions  of 
paragraphs  710  and  725,  Revised  Statutes  ift 
Arizona,  1913,  by  tbe  lapso  of  more  than  2 
years  and  28  days  from  tbe  date  Lucy  Ella 
Oastillo  detained  and  converted  to  her  own 
use  said  property  until  the  commencement  of 
this  acUon  on  October  20, 1919.    It  Is  further 


pleaded  that  no  claim  for  said  alieep,  or  the 
value  thereof,  was  presented  to  appellant  as 
administrator  of  the  estate  of  the  said  Lncy 
Ella  Castillo,  though  notice  to  the  creditors 
thereof  was  duly  published,  the  first  Inser- 
tf(m  appearing  under  date  of  April  26,  1919. 
[1]  The  complaint  alleges  possession  and 
oonversion  of  the  sheep  by  the  administrator, 
but  nowhere  refers  to  a  CMiverslon  thereof 
by  the  Intestate,  Lucy  Ella  Castillo.  Bence, 
It  Is  urged  In  behalf  of  the  demurrer  that, 
since  the  action  Is  founded,  so  far  as  the  com- 
plaint discloses,  on  the  wrong  of  the  admini- 
strator rather  than  that  of  the  intestate,  it 
should  have  been  instltated  against  the  ap- 
pellant. Stockmen's  State  Bank,  in  Its  indi- 
vidual capacity.  This  contention  Is  correct 
because  an  estate  is  in  no  way  responsible  for 
wrongrful  acts  ot  (ts  administrator  or  execu- 
tor and  cannot  be  held  liable  for  a  tort  com- 
mitted by  hinit  nor  for  damages  for  the 
breach  of  a  contract  entered  Into  by  him :  nei- 
ther are  executors  liable  as  such  for  contracts 
made  by  tbem  concerning  the  estate.  Ferrln 
T.  Myrick,  41  N.  Y.  315 ;  AusUn  v.  Monroe,  47 
N.  T.  360;  Nickals  v.  Stanley  et  al„  146  Oal. 
724,  81  Pac.  117;  Sterrett  v.  Barker.  119  OaL 
402,  51  Pac.  695 ;  Eustace  7.  Jahns,  38  CaL  3. 
But— 

"Trover  will  Be  agafaist  the  representative 
personally,  for  a  conversion  by  him,  though 
the  property  came  to  him  with  the  estate  of 
bis  decedent."  Schouler,  Executors  and  Ad- 
ministrators (2d  Ed.)  par.  38S,  note. 

Appellee  urges,  however,  that  the  action  Is 
based  on  the  Intestate's  conversion  of  the 
property,  and  that  therefore  the  proper  party 
defendant  is  tbe  administrator  In  his  repre- 
sentative capacity,  citing  as  authority  para- 
graph 969,  Revised  Statutes  of  1913.  whidi 
reads  as  fcdlows: 

"Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or 
administrator  of  any  testator  or  intestate  who, 
in  his  lifetime,  has  wasted,  destroyed,  taken, 
or  carried  away  or  converted  to  his  own  use 
the  goods  or  chattels  of  any  such  person,  or 
committed  any  trespass  on  the  real  estate  of 
such  person." 

^mis  contention  would  undoubtedly  be  cor- 
rect if  a  conversion  by  appellant's  intestate 
had  been  alleged,  but  for  the  purposes  of  the 
demurrer  tbe  court  could  only  look  to  the 
complaint,  and  since  no  such  allegation  ap- 
peared therein,  no  facts  are  disclosed  making 
this  paragraph  applicable.  The  demurrer 
should  have  been  sustained,  but  it  was  over- 
ruled, and  the  case  tried  as  though  a  good 
cause  of  action  against  the  Stockmen's  State 
Bank  in  its  r^resentative  capacity  had  been 
alleged.  Vniia  necessitates  a  consideration  <^ 
certain  of  the  other  assignments. 

It  is  urged  by  appellant  that  there  is  not 
Bufflclent  evidence  to  support  the  court's  find- 
ing regarding  the  agreement  under  which  ap^ 
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pellee  delivered  die  sbeep  to  Lucy  Ella 
Castfllo  on  April  19, 1017,  but,  Inasmnch  as 
there  la  sabstantlal  testimony  upholding  thla 
diluted  fact,  we  accept  It  aa  correct,  and 
will  dispose  of  the  appeal  on  this  basis. 

r2,  3]  By  the  terma  of  this  agreement  It 
was  the  dnt?  of  Lucy  Ella  Castillo  to  hold 
the  sheep  in  ber  poesession,  pending  the  ap- 
peal from  the  probate  order,  that  she  might 
be  in  a  position  to  return  them^o  aiq>ellee  In 
case  the  Supreme  Court  should  hold*  their  de- 
livery to  her  erroneous;  but,  instead  of 
doing  this,  she  sold  them  on  May  14,  1917, 
just  25  days  after  they  were  delivered  to  her, 
took  the  purchase  price  thereof,  and  used  it 
as  her  own,  thus  placing  it  beyond  her  power 
to  comply  with  her  agreement  If  the  event  re- 
quiring her  to  do  so  should  occur.  In  its  de- 
cl8i<»i  of  March  31,  1919,  the  Supreme  Court 
held,  in  effect,  that  the  dielivery  of  the  sheep 
to  her  was  erroneoua  She  therefore  sold 
what  belonged  to  another,  so  far  as  the  rec- 
ord discloses,  and  In  so  doing  was  guilty  of 
a  ccmverslon  of  the  property  sold  as  of  the 
date  (tf  sale.  2  Words  and  Phrases,  p.  1562 ; 
TTnivenrfty  of  North  Carolina  v.  State  Nat. 
Bank,  96  N.  a  280,  3  S.  E.  359,  361 ;  King  ▼. 
Franklin,  132  Ala.  559,  31  South.  467,  468: 
Baker  v.  Beers,  64  N.  H.  102,  6  AU.  35,  37 ; 
Mahaney  v.  Walsh,  16  App.  Div.  601,  44  N.  Y. 
Supp.  969,  971. 

The  fact  that  the  merits  of  the  cmtroversy 
between  appellee  and  appellant's  Intestate  as 
to  the  actual  ownership  of  the  sheep  were 
not  determined  is  not  material.  The  deci- 
alon  having  held  the  probate  <^der  directing 
delivery  null  and  void,  any  delivery  made  in 
pursuance  of  it  was  erroneous,  and,  under  the 
agreement,  nothing  else  had  to  be  decided  be- 
fore the  parties  might  know  whether  the 
sheep  should  be  returned.  The  tribunal  for 
determining  whether  the  delivery  was  er- 
roneous having  been  a^eed  on,  neither  party 
can  be  heard  to  complain  because  the  result 
arrived  at  by  that  tribunal  was  reached  by 
applying  principles  different  from  those  ttie 
parties  may  have  thought  necessary  to  attain 
that  end. 

[4]  It  Is  not  apparent  upon  what  theory 
the  finding  that  appellant  "wrongfully  and 
unlawfully  converted  the  sheep  to  its  own 
use"  was  made,  after  it  had  been  established, 
and  found  to  be  a  fact,  that  these  same  sheep 
were  not  a  part  of  the  assets  of  the  estate  of 
Iiucy  Ella  Castillo  taken  over  by  appellant  as 
administrator,  but  had  been  sold  by  her  neai> 
ly  2  years  before  her  death.  These  findings 
are  contradictory.  The  mere  statement  of 
them  is  sufficient  to  disclose  the  Impossibility 
of  a  conversion  by  appellant,  for  it  could  not 
appropriate  .to  Its  own  use  something  that  had 
nod  been  in  its  possession.  Neither  in  its 
brief  nor  testimony,  however,  does  appellee 
attempt  to  uphold  its  allegation  of  a  conver- 
sion of  the  sheep  by  the  appellant,  but  urges 
that  this  portion  of  the  oomxdalnt,  as  weU  as 


the  finding  to  the  same  effect,  should  be  treat- 
ed as  surplusage  and  the  judf^ment  upheld 
under  the  provisions  of  paragraph  969,  Ra> 
vised  Statutes  of  1913,  above  cited,  a«  for  a 
conversion  by  appellant's  Intestate.  But  the 
action  la  not  founded  upon  a  conversion  by 
the  Intestate;  hence  appellee  Is  not  in  a  posi- 
tion to  ask  for  Judgment  based  on  her  wrong. 
If  it  had  vranted,  during  the  trial,  to  shift  Ita 
cause  of  actl<m  from  the  wrong  of  the  admin- 
istrator to  that  of  the  intestate,  it  should  at 
least  have  requested  permission  at  the  close 
of  the  evidence  to  amend  its  complaint  to 
conform  to  the  proof.  It  cannot  allege  a 
wrong  committed  by  one  person  and  recover 
for  a  wrong  committed  by  another,  fOr  the 
allegata  and  probatat  must  correspond.  1 
Greenl.  Ev.  par.  61. 

[C]  Appellant  urges  that.  Inasmuch  as  its 
intestate  was  guilty  of  a  conversion  of  the 
sheep  when  she  sold  them  to  Chambers  on 
May  14, 1917,  and  this  suit  was  not  begun  un- 
til October  20,  1919,  more  than  2  years  and  6 
months  thereafter,  any  cause  of  action  ap- 
pellee may  have  had  for  the  value  of  the 
sheep  is  barred  by  the  limitation  provided  in 
paragraphs  710  and  725,  Revised  Statutes  of 
1913,  the  first  of  which  reads  as  follows : 

"There  shall  be  commenced  and  prosecuted 
within  two  years  after  the  cause  of  action  shall 
have  accrued,  and  not  afterward,  all  actions  or 
suits  In  conrt  of  the  following  description: 
*  •  *  (3)  Actions  for  detaining  the  person- 
al property  of  another  and  for  converting  such 
personal  property  to  one's  own  nse." 

Paragraph  725  merely  provides  for  the  sus- 
pension of  the  running  of  the  law  of  limita- 
tion during  the  period  between  the  death  ot 
the  person  against  whom  the  cause  of  action 
exists  and  the  qualification  of  the  adminis- 
trator or  executor  of  such  deceased  person's 
estate.  In  this  Instance  the  intestate,  Lucy 
Ella  Castillo,  died  on  March  22,  1919,  and  ap- 
pellant qualified  as  administrator  of  her  es- 
tate on  April  19,  1919,  making  a  period  of  28 
diays  In  which  the  bar  of  the  statute  did  not 
run,  or  a  period  of  2  years  and  6  months  ex- 
actly, after  counting  the  28  days,  from  the 
date  of  the  death  of  the  Intestate  until  the 
oommencementl  of  the  actlcm.  Under  these 
facts  we  are  clearly  of  the  opinion  that  the 
plea  of  the  statute  of  limitations  is  good, 
for — 

"where  the  taking  Is  lawful  but  there  was  an 
unlawful  disposition  of  the  property,  the  stat- 
ute of  limitations  begins  to  run  from  the  date 
of  the  latter."    88  Cyc.  pp.  2064,  2065. 

In  the  case  of  Johnson  v.  White^  13  Smedes 
&  M.  (Miss.)  584,  the  court  said: 

"An  unlawful  disposition  of  property  right- 
fully in  possession  is  a  coDversion,  and  the 
statute  begins  to  run  from  the  time  of  such 
disposition.  And  it  is  immaterial  whether  the 
plaintiff  knew  of  the  conversion  or  not,  if  no 
fraud  wafl  practiced  to  prevent  his  knowledge." 
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Tbe  Supreme  Orart  of  Montana,  In  the  caa* 
of  Tore  t.  Mniphy,  18  Mont  842,  46  Paa  217, 
naes  fhla  language: 

"Where  a  hnsband  sold  a  flock  of  sheep  be- 
longing to  his  wife  without  her  knowledge,  the 
Btatate  began  to  run  against  her,  in  favor  of 
the  purchaser,  at  the  time .  of  tjie  sale,  and 
not  at  the  time  of  her  discorerr  of  the  sale." 

In  17  R.  a  Lu  768,  i»r.  131,  the  rule  la 
stated  as  announced  by  these  authorities,  and 
there  seems  to  be  no  holding  to  the  contrary. 

n%ere  Is  no  allegation,  nor  was  any  evi- 
dence offered,  of  an  attempt  to  conceal  the 
sale,  or  of  frand  connected  in  any  way  tbere- 
with,  and  while  it  is  tme  that  appellant's  In- 
testate agreedl  to  hold  the  property  pending 
the  appeal,  yet  the  superior  court;  after  a 
hearing  at  which  evidence  was  taken  suffi- 
cient to  convince  it  of  her  ownership,  directed 
a  delivery  of  the  property  to  her,  and  from 
this  order  appellee  took  no  appeal.  It  (■  very 
plain,  notwithstanding  her  agreement,  that 
she  thought  the  property  hers  and,  In  dlfs>08- 
Ing  of  It,  did  80  under  a  daim  of  right,  feel- 
ing confideat  that  the  Supreme  Court  would 
oonflrm  her  ownership.  And  if  appellee  Itself 
had  been  very  strongly  ot  the  opinion  that 
she  vas  not  the  oiwner,  it  doubtless  would 
have  refused  delivery  and  sooght  to  have  the 
order  set  aside  by  the  appellate  court  Under 
the  authorities  above  cited,  therefore,  the 
fact  that  appellee  had  no  notice  of  the  conver- 
sion did  not  prevent  the  running  of  the  stat- 
ute.   See  17  R.  O.  L.  766,  par.  131. 

Appellee  contends  further  that  limltatiiMi 
did  not  begin  to  run  until  the  Supreme  Court 
rendered  its  decision  March  31,  1919,  because 
ownership  until  that  time  was  unknown. 
But  appellant^B  intestate,  according  to  the 
findings,  took  possession  of  the  sheep  in  pur- 
suance of  the  agreement,  and  not  in  obedi- 
aiee  to  the  probate  ordfer.  Hence^  upon  a 
breach  of  her  Contract. to  retain  possession,  a 
cause  of  action  arose  in  favor  of  appellee,  re- 
gardless of  the  result  of  the  appeal,  and  the 
limitation  of  the  statute  was  in  motion  from 
tliat  date. 

It  Is  unnecessary  to  consider  the  other 
questions  discussed  In  the  brle^.  The  con- 
clusion reached  on  the  foregoing  assignment 
necessitates  a  reversal  and  Judgment  for  ap- 
pellant    Such  is  the  order. 

ROSS,  O.  J.,  and  BAKER,  J.,  concur. 


(22  Ariz.  365) 

80MERT0N  STATE  BANK  v.  MAXEY  at  aL 
(No.   1828.) 

(Supreme  Court  of  Arizona.    May  12,  1821.) 

I.  Bills  and  notes  Q=>394  —  Presentmsnt  for 
payment  to  maker  not  prerequisite  to  bring- 
ing of  suit. 
It  is  not  a  prerequisite  to  the  bringing  of 

a  suit  upon  an  indebtedness  represented  by  a 


promissoiy  note,  nor  to  any  othtr  fonnal  de- 
nuwd  for  payment  whereby  the  holder  of  the 
note  seeks  to  recover  from  fho  maker  there- 
of, that  the  note  be  produced  and  presented 
for  payment,  presentment  for  payment  being 
usually  necessary  to  hold  an  indorser  when 
the  note  is  dishonored,  but  never  necessary  to 
hold  the  maker. 

2.  Tender  «=>l 8(1)— Maker  eoald  preveat  salt 
by  making  tender. 

The  maker  of  a  note  could  prevent  salt 
being  brought  upon  it  by  making  vidid  tender 
of  the  indebtedness. 

3.  Tender  «=>I4(4)  —  Makar't  ofTer  to  make 
tender  did  not  prevent  payee  baak  from  bring- 
ing suit. 

Where  the  maker  of  a  note  stated  that  he 
would  make  a  tender  of  payment  if  the  payee 
bank  would  produce  the  i|0te,  there  was  no  good 
tender  of  payment  preventing  the  payee  bank 
from  bringing  suit 

4.  Tender  9=95  —  Waiver  of  tender  by  payee 
cannot  be  availed  of  by  maker  who  did  not 
bave  money. 

Waiver  of  tender  by  the  payee  bank  can- 
not be  availed  of  by  the  maker  of  a  note  where 
at  the  time  he  had  not  the  ability  to  produce 
the  mosey  to  pay. 

Appeal  from  Superior  Court,  Maricopa 
County;   Frank  H.  layman.  Judge. 

Action  by  the  Somerton  State  Bank,  a  cor- 
poration, against  J.  H.  Maxey  and  another. 
BVom  Judgment  for  defendants,  plaintiff  ap- 
peals. Reversed,  and  cause  remanded,  with 
directlona  to  enter  Judgment  for  plaintiff. 

Enrl  Anderson,  of  Phoenix,  for  appellant 
Alexander,  Christy  &  Baxter,  of  Phoeoix. 
for  appellees. 

JENCKBS,  Superior  Judge.  On  Mardi  28, 
1819,  (he  appellee  (defendant  below)  was 
Indebted  to  appellant  (plalntifl  below)  upon 
four  promissory  notes  aggregating  the  prin- 
cipal sum  of  84,600,  payable  at  Somerton, 
Yuma  county.  Aria.,  and  then  long  past  due. 
Payment  bad  been  demanded  many  times. 
Apiiellee  had  harvested  a  cotton  crop  in 
Yuma  county,  wbidi,  prior  to  said  date,  had 
been  removed  by  him  to  Maricopa  county  to 
be  ginned  and  marketed.  This  crop  had  been 
ginned  and  baled,  and  was  on  said  date  in 
storage  at  Mesa  and  at  Tempe  in  Maricopa 
county.  Appellee  had  theretofore  success- 
fully withstood  demands  for  payment  of  the 
indebtedness  by  representing  to  appellant 
that  he  would  liquidate  it  when  he  sold  his 
cotton.  Appellee  had  on  June  13,  1918,  given 
appellant  a  chattel  mortgage  upon  his  said 
cotton  crop  to  secure  other  Indebtedness  ow- 
ing by  him  to  appellant  aggregating  the  prin- 
cipal sum  of  ?6,000,  which  said  other  indebt- 
edness and  mortgage  were  outstanding  and 
long  past  due  on  March  28,  1919.  The  In- 
debtedness of  54,500  was  wholly  unsecored. 
On  March  28,  1919,  appellant  sent  copies  of 
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(1»T 
■n  the  promUnory  notet  and  tke  mortgage  to 
attorneys  Hawklna  *  Anderson  at  Phoenix, 
Alls,  (the  originals  being  retained  at  Somer- 
ton)  with  Instmctlons  to  record  the  mortgage 
In  Maricopa  county  and — 

'^  look  into  the  sitnation  as  far  as  you  can 
at  this  time  and  call  by  phone  upon  receipt 
of  this  letter,  and  we  will  determine  Jnst  what 
action  to  take." 

This  communleatlan  was  received  by  Haw- 
kins &  Anderson  on  Mardi  81st,  and  by 
phone  on  that  day,  upon  being  informed  hy 
them  that  appellee  was  negotiating  a  sale 
et  bis  cotton,  appellant  directed  Hawkins  & 
Anderson  to  attach  the  cotton  to  secure  the 
14,600  indebtedness.  This  they  proceeded  to 
do,  and  brought  this  action  for  that  purpose 
on  April  2d,  at  10  a.  m.  On  April  Ist,  ap- 
pellee approached  api>ellant  at  Somerton  for 
the  purpose  of  arranging  for  a  settlement  of 
the  notes  through  a  bank  of  Yuma,  and  was 
Informed  that  the  matter  was  In  the  hands  of 
Hawkins  &  Anderson  at  Phoentz,  and  that 
he  must  settle  with  them  there.  *  Appellee 
bnaediately  proceeded  to  Pticailz  to  settle 
with  Hawkins  te  Anders<»,  and  about  9  a. 
m.,  April  2d,  his  attorney  called  upon  them 
for  that  purpose.  Upon  learning  that  the 
original  notes  and  mortgages  were  at  Somer- 
ton, appellee's  attorney  requested  that  they 
be  forwarded  to  Phoenix,  together  with  a.  re- 
lease of  the  chattel  mortgage,  so  that  they 
could  be  paid  upoo  sale  of  the  cotton  by 
appellee.  The  notes  and  mortgage  were  ac- 
cordingly sent  to  the  Valley  Bank  at  Phoenix, 
Ariz.,  arriving  there  on  April  4th.  On  that 
day,  appellee  called  at  the  Valley  Bank  and 
tendered  the  principal,  interest,  court  costs, 
and  the  bank's  exchange  charge.  This  tender 
was  refused,  because  it  did  not  include  any 
sum  as  attorney  fees.  Appellee  declined  to 
pay  any  attorney  fee. 

The  promissory  notes  in  question  eacb  con- 
tain the  following  provision  governing  the 
payment  of  attorney  fees: 

"Should  tlila  note  not  be  paid  punctually,  and 
an  attorney  be  employed,  the  makers  and  in- 
dorsers  of  this  note  severally  and  jointly  agree 
to  pay  a  reasonable  sum  in  addition  to  the  sum 
then  unpaid  as  attorney's  fees.  •  •  •  Attor- 
ney's fees  to  be  fixed  by  the  Judge  of  the  court." 

n%e  trial  court  construed  this  provision  of 
the  notes  to  mean  that  an  attorney  fee  se- 
emed only  la  the  event  of  suit  being  brought 
to  recover  upon  the  notes,  and  then  held  that, 
as  appellee  had  offered  to  pay  the  principal 
and  interest  of  the  notes  before  this  action 
was  filed,  the  action  was  unnecessarily 
broughtt  ajid  that  for  such  reason  appellant 
was  not  entitled  to  recover  attorney  fees  nor 
any  interest  upon  the  principal  indebtedness 
after  the  4th  day  of  April,  nor  any  costs 
accruing  thereafter,  and  rendered  Judgment 
In  favor  of  appellant  for  the  principal  in- 
debtedness, with  Interest  and  costs  to  April 
«lt  only. 


BAKK  V.  MAXET 
P.) 

Appellant  presents  10  assignments  of  error, 
comprising  two  main  propositions:  (1)  ^lat 
the  trial  court's  construction  of  the  agree- 
ment concerning  attorney  fees  was  erroneous; 
and  (2)  that  even  if  It  were  correct,  appel- 
lant was  entitled  to  recover  attorney  fees  and 
interest  and  costs  subsequent  to  April  4th, 
under  the  evidence  as  presented  by  the 
record. 

It  is  not  necessary  for  us  to  determine  in 
this  case  whether  or  not  the  trial  court's 
constmctlon  of  the  agreement  was  erroneous, 
for  even  if  It  were  correct  the  case  must  be 
reversed  because  the  Judgment  is  not  sup- 
ported by  the  court's  findings  of  fact. 

The  court  concluded  as  a  matter  of  law 
that  appellee's  so^ialied  "offers  to  pay"  the 
principal  and  Interest  on  the  1st  and  2d  days 
of  April,  before  the  suit  was  filed,  and  the 
tender  thereof,  with  accrued  costs,  on  April 
4th,  subsequent  to  the  filing  of  the  suit,  pre- 
cluded a  recovery  by  appellant  of  more  than 
the  amount  so  "offered"  and  tendered.  That 
such  conclusion  was  based  on  a  misconception 
of  the  law  applicable  to  the  facts  found  by 
the  court  appears  from  the  remarks  of  the  - 
court  at  the  termination  of  the  trial,  from 
which  we  quote  the  f(41owing: 

"On  the  morning  of  the  2d,  Mr.  Mazey,  by 
his  counsel,  goes  to  Hawkins  &  Anderson  and 
wants  to  pay  the  notes.  He  asks  if  the  notes 
are  here.  He  was  told  they  were  not  here. 
Of  oomrte  K«  oonXi  not  mak«  a  tender  then, 
iMm  he  oould  not  get  the  note*.  •  •  •  The 
suit  is  a  demand  in  court,  and  a  demand  with- 
out the  note  made  anywhere  is  useless.  •  •  • 
Yon  had  to  produce  the  note  when  yon  demand 
payment  *  •  *  When  you  make  the  demand 
von  mu»t  pretent^ihe  note,"    (Italics  ours.) 

(1,  t]  It  Is  not  a  prerequisite  to  the  bring- 
ing of  a  suit  upon  an  indebtedness  represent- 
ed by  a  promissory  note,  nor  to  any  other 
formal  demand  for  payment  whereby  the 
holder  of  the  note  seeks  to  recover  from  the 
maker  thereof,  that  the  note  be  produced 
and  presented  for  payment  "Presentment 
for  payment"  is  usually  necessary  to  hold  an 
indorser  when  the  note  is  dishonored,  but  it 
is  never  necessary  to  hold  the  maker.  See  8 
Corpus  Juris,  527,  par.  741,  and  3  R.  O.  L. 
par.  892.  Were  the  law  otherwise,  a  creditor 
who  had  lost  the  note  would  be  barred  from 
recovering  the  indebtedness,  and  one  residing 
at  a  distance  from  the  debtor  and  his  prop- 
erty (as  In  this  instance)  would  be  prevented 
from  taking  speedy  action  to  protect  himself 
by  attachment  proceedings.  Appellee's  In- 
debtedness to  the  bank  was  long  past  due, 
and  many  donands  had  been  made  upon  him 
for  payment  He  was  about  to  dispose  of  his 
cotton.  Far  from  being  unnecessary,  it  was 
essential  to  the  protection  of  the  bank's  in- 
terests that  the  cotton  be  speedily  attadied. 
That  could  only  be  accomplished  by  filing 
salt.  The  indebtedness  being  long  past  due, 
the  bank  had  the  right  to  bring  suit  upon  It 
at  any  time.    Appellee  could  prevent  this  by 
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making  a  valid  tender  of  the  Indebtedness. 
Ample  opportunity  was  given  appellee  to  do 
so  before  the  suit  was  filed.  All  that  be  did 
theretofore  amounted  to  nothing,  and  was 
entirely  abortive  as  a  valid  tender. 

"Tender  is  an  offer  to  perform  a  contract,  or 
to  pay  money,  coupled  with  a  present  abUity 
to  do  the  act  It  imports,  not  merely  the  readi- 
ness and  the  ability  to  pay  or  perform  at  the 
time  and  place  mentioned  in  the  contract,  but 
also  the  actual  production  of  the  thing  to  be 
paid  or  delivered  over,  and  an  offer  of  it  to 
the  person  to  whom  the  tender  is  to  be  made; 
and  the  act  of  tender  must  be  such  that  it 
needs  only  acceptance  by  the  one  to  whom  it 
is  made  to  complete  the  transaction."  38  Oyc. 
ISL 

[SI  Appellee  does  not  contend  that  at  any 
time  before  the  filing  of  the  suit  he  actually 
tendered  anything  to  appellant  or  to  appel- 
lant's attorneys,  but  seeks  to  avoid  the  con- 
sequences of  his  omission  to  do  so  by  taking 
advantage  of  appellant's  inability  to  imme- 
diately produce  the  notes.  Whether  or  not 
he  could  make  a  tender  conditioned  upon  the 
surrender  up  to  him  of  the  notes  it  is  not 
necessary  for  ns  to  determine  here,  for,  as- 
suming that  he  could  do  so,  appellant  would 
not  be  obliged  to  produce  the  notes  until 
such  tender  had  actually  been  made.  All 
that  appellee  did  amounted  to  nothing  more 
than  an  ofTer  to  make  a  tender,  or  a  state- 
ment that  he  would  make  a  tender  if  appel- 
lant would  produce  the  notes^  which,  of 
course,  is  a  very  different  thing  from  an 
actual  tender  conditioned  upon  production  of 
the  notes.  There  being  no  tender  of  any 
kind  made  prior  to  the  filing  of  the  suit,  It  is 
apparent  that  appellee  cannot  take  advantage 
of  appellant's  inability  to  produce  the  notes 
before  the  suit  was  actually  filed. 

[4]  Appellee  urges  that  appellant,  at  all 
times  prior  to  the  production  of  the  notes 
at  the  Valley  Bank  on  April  4th,  1919,  waived 
tender  by  Its  acts  and  conduct  in  referring 
appellee  to  its  attorneys,  and  in  not  produc- 
ing or  offering  to  produce  the  notes  on  April 
Ist,  and  by  the  inability  of  its  attorneys  to 
produce  them  on  April  2d.  Such  acts  and 
conduct  on  the  part  of  appellant  and  its 
attorneys,  even  if  sufllcient  to  constitute 
waiver,  cannot  be  availed  of  by  appellee  in 
this  case,  for  the  reason  that  "a  waiver  is 
not  operative  if  the  other  party  has  not  the 
ability  to  produce  the  money  presently."  See 
26  R.  C.  L.  par.  8;  Dorsey  v.  Barbee.  Lltt 
Sel.  Cas.  (Ky.)  204,  12  Am.  Dec.  296;  Sargent 
V.  Graham,  5  N.  H.  440,  22  Am.  Dec.  469. 
The  record  in  this  case  shows  conclusively 
that  appellee  did  not  at  any  time  during  Ills 
negotiations  with  appellant  and  its  attorneys 
concerning  the  payment  of  the  notes,  prior  to 
the  filing  of  the  suit,  have  the  ability  pres- 
ently to  produce  the  necessary  money.  He 
was  depending  upon  the  sale  of  the  cotton  to 


procure  It,  and  It  was  not  fortboomlng  until 
after  the  suit  was  filed. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
for  appellant  as  prayed  for  in  its  complaint, 
including  a  reasonable  attorney  fee  to  be 
fixed  by  the  judge  of  the  court. 

ROSS,  C.  J.,  and  BASER,  J.,  concur. 

NOTK— Jivlge  McAIilSTES,  being  dls- 
qnalifled  to  sit  in  the  above  entitled  cause, 
took  no  part  in  its  decision,  and  Judge 
JOSEPH  a.  JENCKES.  of  the  superior  court 
of  Maricopa  county,  was  called  to  sit  in  the 
case  in  his  stead. 


(22  Ariz.  371) 

MAXEY  V.  SOMERTON  STATE  BANK. 
(No.  1836.) 

(Supreme  Coort  of  Arizona.    Hay  12,  1921.) 

1.  Bills  aigl  Botes  <I=»I26— Rosort  to  oonstrao- 
tlon  of  agreement  to  pay  attorney's  foes 
proper  osly  when  langnago  ambiguous. 

The  province  of  the  court  is  to  interpret  an 
agreement  by  the  maker  of  a  note  to  pay  at- 
torney's fees  according  to  its  plain  terms,  and 
resort  may  be  had  to  construction  only  when 
the  language  employed  is  ambiguous. 

2.  Bills  and  aotos  «=»  1 26— Maker's  agreement 
to  pay  attorney's  fees  did  not  require  as  eon- 
dition  that  suit  be  brought. 

A  note  providing  that  if  it  should  not  be 
paid  punctually,  and  an  attorney  was  employed, 
the  maker  and  indorsers  agreed  to  pay  a  rea- 
sonable sum  as  attorney's  fees,  further  provid- 
ing that  the  attorney's  fees  were  to  be  fixed 
by  the  court,  did  not  require  that  suit  be 
brought  as  a  prerequisite  to  the  maker's  lia- 
bility for  an  attorney's  fee. 

Appeal  from  Superior  Court,  Maricopa 
County;  A.  G.  McAlister,  Judge. 

Action  by  J.  H.  Maxey  against  the  Somet^ 
ton  State  Bank,  a  corporation.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Alexander,  Christy  &  Baxter,  of  Phoenix, 
for  appellant. 
Earl  Anderson,  of  Phoenix,  tor  appellee. 

JENCKES,  Superior  Judge.  The  sole 
question  to  be  determined  upon  this  appeal 
Is  whether  or  not  the  trial  court  correctly 
Interpreted  a  written  agreement  concerning 
the  payment  of  attorney's  fees  embraced 
within  the  terms  of  certain  promissory  notes. 
The  agreement  is  set  forth  in  two  sentences 
separated  by  matter  pertaining  to  other  pro- 
visions of  the  notes.  The  first  sentence 
reads,  "Should  this  note  not  be  paid  punctu- 
ally, and  an  attorney  be  employed,  the 
makers  and  indorsers  of  this  note  severally 
and  Jointly  agree  ^o  pay  a  reasonable  earn 
in  addition  to  the  nim  then  unpaid,  aa  at- 
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torney'B  fees,"  and  the  last  sentence  reads, 
"Attorney's  fees  to  be  fixed  by  the  Judge  of 
the  court."  The  notes  being  long  past  due, 
the  appellee,  the  holder  of  the  notes,  em- 
ployed attorneys  to  make  collection.  Before 
suit  was  filed,  a  tender  of  the  principal  and 
interest  due  to  the  date  of  the  tender  was 
made  by  aiqpellant,  the  maker  of  the  notes. 
This  tender  was  not  accepted  because  an 
additional  sum  as  attorney's  fees  was  not 
Included  therein,  and  appellant  brought  this 
action  thereafter  to  enforce  the  collection  of 
attorney's  fees  in  addition  to  the  sum  ten- 
dered. The  trial  court  held  that  attorney's 
fees  had  accrued  before  the  tender  was 
made,  and  rendered  Judgment  for  appellee 
accordingly.  Appellant  assigns  this  as  er- 
ror, arguing  that  "the  terms  of  the  notes 
sued  on  provided  that  an  attorney's  fee  may 
not  be  recovered  nnless  and  until  a  suit  has 
actually  commenced  thereon,"  and  insists 
that  the  language  of  the  agreement  taken  as 
a  whole  clearly  shows  such,  to  be  the  Intent 
of  the  parties.  If  appellant's  contention  Is 
correct,  the  Judgment  must  be  reversed,  be- 
caose,  if  by  the  terms  of  the  agreement  at- 
torney's fees  had  not  accrued  before  tender 
was  made,  such  tender  would 'be  a  bar  to  the 
recovery  of  attorney's  fees  in  a  suit  filed 
thereafter. 

The  language  of  the  first  sentence  of  the 
agreement.  If  it  stood  alone,  would  clearly 
reveal  an  intention  that  an  attorney's  fee  is 
to  be  paid  if  an  attorney  is  employed,  regard- 
less of  whether  or  not  suit  is  filed.  This  In- 
tent must  be  given  effect  unless  the  plain 
import  of  such  language  is  so  restricted  by 
the  language  employed  in  the  last  sentence 
as  to  disclose  a  different  intent  upon  consid- 
eration of  the  whole  agreement.  Appellant 
reasons  that  because  by  the  language  of  the 
last  sentence  the  attorney's  fees  are  to  be 
fixed  by  the  Judge  of  the  court,  and  because 
there  can  be  no  Judge  of  the  court  to  fix  the 
fees  unless  a  suit  is  filed,  the  meaning  con- 
veyed by  the  language  employed  in  the  first 
sentence  is  restricted,  and  that  the  intention 
disclosed  by  the  whole  agreement  is  the  same 
as  if  it  were  worded  "Attorney's  fees  to  be 
paid  if  an  attorney  is  employed  and  suit  is 
filed."  To  reach  the  conclusion  thus  con- 
tended for  by  appellant,  it  would  be  neces- 
sary to  put  a  construction  upon  the  terms  of 
the  agreement  not  clearly  expressed  by  its 
language.  The  language  used  in  the  first 
sentence,  being  clear,  and  not  being  in  terms 
restricted  by  the  last  sentence,  cannot  thus 
be  construed  unless  such  constrnction  is  nec- 
essary to  give  effect  to  the  words  employed 
in  the  last  sentence.  If  without  such  con- 
struction an  effect  can  be  given  to  such 
words  consistent  and  compatible  with  the  in- 
tent expressed  by  the.  language  of  the  first 
sentence,  then  there  is  no  ambiguity  in  the 
agreement,  and  it  is  not  necessary  to  resort 
to  construction  to  ascertain  the  intention  of 
the  parties. 


[1]  The  province  of  the  court  is  to  Inters 
pret  the  agreement  according  to  its  plain 
terms,  and  resort  may  be  had  to  construc- 
tion only  i^hen  the  language  employed  is  am- 
biguous. 

"Construction  can  only  be  employed  for  the 
discovery  of  the  true  intent  and  meaning  of  an 
instrument,  and  when  the  language  is  plain 
there  can  be  no  construction  because  there  is 
nothing  to  construe."  12  C.  J.  1302.  "Where 
the  terms  of  a  contract  are  unambiguons  and 
plain,  they  must  be  held  to  mean  what  they 
clearly  express,  and  no  room  is  left  for  con- 
struction." McKinney  v.  General  A.  F.  &  L. 
ABsur.  Co.,  211  Fed.  951,  128  O.  C.  A.  449. 
"A  contract  is  not  ambiguous  where  the  court 
can  determine  its  meaning  without  any  other 
guide  thtn  a  knowledge  of  the  simple  facts  on 
which  from  the  nature  of  language  in  general 
its  meaning  depends."    13  C.  J.  520,  par.  481. 

[2]  The  clear  language  of  the  second  sen- 
tence of  the  agreement  is  that  the  attorney's 
fees  are  to  be  fixed  by  the  Judge  of  the  court, 
but  it  is  not  specified  that  they  are  to  be  so 
fixed  at  all  events;  in  other  words,  it  does 
not  say  that  the  parties  themselves  may  not 
agree  upon  the  amount  of  the  attorney's  fees. 
Of  course  the  parties  themselves  may  al- 
ways agree  if  they  can.  Courts  and  Judges 
are  constituted  for  the  purpose  of  determin- 
ing controversies  when  the  parties  them- 
selves are  nnable  to  come  to  an  agreement. 
Ordinarily,  controversies  are  determined  by 
the  court  ds  distinguished  from  the  Judge  of 
the  court,  and  ordinarily  any  controversy 
arising  between  the  parties  to  this  suit  over 
the  amount  of  the  attorney's  fee  to  be  paid, 
in  the  absence  of  the  qualifying  words  con- 
tained in  the  last  sentence  of  the  agreement, 
would  be  determined  by  the  court,  in  which 
event  either  party  would  of  course  be  enti- 
tled to  a  trial  by  Jury.  Such  are  the  "sim- 
ple facts  on  which,  from  the  nature  of  lan- 
guage in  general,  the  meaning"  of  the  agree- 
ment under  consideration  depends.  Viewed 
in  the  light  of  such  facts.  It  Is  apparent  that 
the  plain  meaning  of  the  language  used  In 
the  last  sentence  of  the  agreement  is  that,  if 
the  parties  themselves  cannot  agree,  the 
Judge  of  the  court  having  Jurisdiction  In  any 
suit  brought  for  such  purpose  Is  to  fix  the 
attorney's  fees  without  recourse  to  trial  by 
Jury.  Such  meaning  being  entirely  consist- 
ent and  compatible  with  the  meaning  con- 
veyed by  the  first  part  of  the  agreement,  the 
full  purpose  and  intent  of  the  parties  is 
clearly  revealed.  The  trial  court's  interpre- 
tation of  the  agreement  was  undoubtedly 
correct,  and  the  Judgment  must  be  afilrmed. 

ROSS,  a  J.,  and  BAKER,  J.,  concur. 

NoTB.-^udge  McALISTBIR,  being  disquaU- 
fled  to  sit  in  the  above-entitled  cause,  took 
no  part  in  its  decision,  and  Judge  JBNCK£iS. 
of  the  superior  court  of  Maricopa  county, 
was  called  to  sit  in  the  case  in  bis  stead. 
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(70  C!olOi  87) 

CLOUQH  V.  CITY  OP  COLORADO  SPRINGS 
•I  ■!.     (No.  10009.) 

(Supreme  (3ourt  of  C!oIorado.    March  16,  1921. 
Behearing  Denied  May  2,  1921.) 

I.  Manldpal  corporations  «=>9II— City  empow- 
trod  to  hold  aleotlon  on  questloi  of  bond 
iMao  for  pavemontt;    "publlo  works." 
Under  Colorado  Springs  (}ity  Charter,  art. 

1.  I  2  (f)  and  (d),  providing  the  city  shall 
have  power  to  issue  bonds  on  the  vote  of  the 
tax-pajing  electors  at  any  spedal  or  general 

'  election  in  any  amount  necessary  to  carry  out 
any  of  the  powers  or  purposes  which  the  city 
has  or  may  carry  out,  there  having  been  enu- 
merated in  a  preceding  part  of  the  section  the 
right  to  construct  or  add  to  any  public  work 
or  ways,  the  term  "public  works"  may  include 
works  either  of  construction  or  adaptation  un- 
dertaken to  subserve  some  purpose  of  public 
convenience,  and  the  city  had  a  right  to  hold 
special  election  on  the  qnestion  of  issuing  bonds 
for  paving  certain  streets. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase*.  First  and  Second  Series,  Public 
Work.] 

2.  Municipal  corporations  «=99 1 8(1)— Prohibi- 
tion of  special  electloa  In  city  within  12 
months  of  other  refers  to  special  elections 
submitting  Initiated  ordinaaoM. 

Ciolorado  brings  City  Charter,  {  126,  pro- 
viding that  there  shall  not  be  held  under  such 
article  more  than  one  special  election  in  any 
period  of  12  months,  has  no  application  to  pro- 
hibit a  special  election  on  the  question  of  issu- 
ing bonds  for  paving  certain  streets;  the  refer- 
ence being  to  article  12,  dealing  with  the  initia- 
tive, and  section  1^,  referring  to  special  elec- 
tions held  to  submit  initiated  ordinances. 

3.  Municipal  oorporatlona  «=»9I8(5)— Infor- 
malities la  bond  election  do  not  vitlata  It. 

Mere  informalities  of  the  election  officers 
in  holding  and  ascertaining  and  declaring  the 
result  of  a  bond  election  will  not  vitiate  an 
election  otherwise  fair  and  impartiaL 

Bn  banc 

Error  to  District  Cotirt,  El  Paso  Coanty; 
John  W.  Sheaf  or,  Judge. 

Suit  by  Richard  Clougb,  a  resident  and 
taxpayer  of  the  city  of  Colorado  Springs,  for 
himself  and  all  other  residents  and  taxpay- 
ers of  the  city  similarly  situated,  against  the 
City  of  Colorado  Springs,  a  municipal  cor- 
poration, and  Oias.  E.  Thomas,  Mayor,  and 
Perry  Botts  and  others.  Commissioners  of 
the  dty.  To  review  Judgment  dismissing 
the  suit,  plaintiff  brings  error.    Affirmed. 

J.  W.  Kriger  and  J.  F.  Sanford,  both  of 
Colorado  Springs,  for  plaintiff  In  error. 

J.  L.  Bennett,  City  Atty.,  and  Victor  W, 
Hungerford,  both  of  Colorado  Springs,  tor 
defendants  in  error. 

ALLEN,  J.  This  is  a  suit  to  enjoin  the 
city  of  Colorado  Springs  and  the  officers 
thereof  from  issuing  bonds  and  advertising 


tor  and  letting  e(»tract8  tor  paving  certain 
streets,  pursuant  to  a  spedul  election  held 
September  8,  1920,  In  accordance  with  an 
ordinance  passed  August  4,  1920. 

The  trial  court  sustained  a  demurrer  to 
the  amended  complaint  The  plaintiff  elect- 
ing to  stand  on  the  complaint,  the  suit  was 
dismissed,  and  he  brings  the  cause  here  on 
writ  0*  error. 

The  principal  question  presented  by  the 
record  Is  whether  the  dty  had  the  right  to 
hold  the  special  election.  The  plaintiff  in 
error  ocmtends  that  there  is  a  "total  absence 
of  any  provision  of  the  Constitution  and  the 
city  charter  authorizing  the  special  election." 

The  provisions  of  section  6  of  artlde  20  of 
the  Constitution  of  Colorado  are  broad 
enough  to  authorize  the  defendant  dty  to 
pass  the  ordinance  and  hold  the  special  elec- 
tion Involved  in  this  case,  or  to  sustain  any 
charter  provision  under  whldi  the  dty  could 
have  acted. 

[1]  Section  2  (d)  of  article  1  of  the  char- 
ter of  Colorado  Springs  provides  that  the 
dty  "shall  have  irawer  to  issue  bonds  upon 
the  vote  of  the  tazpaylng  electors,  at  any 
special  or  general  election,  in  any  amount 
necessary  to  carry  out  any  of  said  powers 
or  purposes,"  which  the  dty  has  or  may 
carry  out.  Among  the  powers  enumerated 
in  a  preceding  part  of  that  section  is  Indud- 
ed  the  right  to  "constmct"  or  "add  to  •  •  • 
any  public  works  or  ways."  This  langnage 
is  broad  enough  to  Include  paving  a  street. 
The  term  "public  works"  may  Include  works 
either  of  construction  or  adaptation  under- 
taken to  subserve  some  purpose  of  public 
convenience.  Black's  Law  Diet  1231.  In 
Slebert  v.  Cavender,  8  Mo.  App.  421,  426, 
under  a  charter  provision  that  "the  eoundl 
shall  have  no  power  directly  to  contract  for 
any  public  work,"  the  term  "pnMlc  work" 
was  held  to  indude  the  paving  of  streets. 

Section  2  (f)  of  artide  1  of  the  charter 
provides  that  the  dty  shall  have  all  the 
powers  which  "by  or  pursuant  to  the  Con- 
stitution of  this  state  hare  been  or  could  be 
granted  to  or  exercised  by  any  dty  of  the 
first  dass." 

The  constitutional  and  charter  provisions 
above  dted  authorize  the  ordinance  and  the 
spedal  election  in  question,  and  we  condude 
that  the  dty  is  given  full  power  to  call  spe- 
dal elections  for  voting  for  the  issuance  of 
all  kinds  of  munidpal  obligations  for  public 
Improvements. 

[21  The  plaintiff  in  error  dtes  section  126 
of  the  diarter,  which  reads  as  follows: 

"There  shall  not  be  held  under  this  article 
of  the  charter,  more  than  one  spedal  election 
in  any  period  of  twelve  months." 

The  complaint  alleges  the  holding  of  an- 
other spedal  election  on  July  6^  1920.  Such 
allegation  was  inomaterial,  and  the  aectfoa 
above  quoted  has  no  application  In  this  i 
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It  appears  fai  ardde  IS,  whicta  deals  with  the 
InltlatlTe,  and  that  Is  the  article  referred  Co 
in  the  Bectl<»i.  Section  126  refers  to  spe- 
cial elections  which  are  held  for  the  purpose 
of  sabmlttlnK  Initiated  ordinances.  The 
ordinance  involTed  in  the  instant  case  was 
not  an  initiated  or  referred  ordinance,  and 
the  special  election  was  not  held  under  any 
provision  of  article  16. 

[3]  The  remaining  questions  In  this  case 
relate  to  alleged  irregularities  in  the  conduct 
of  the  election.  Mere  Informalities  of  the 
election  ofBcers  tn  holding  and  ascertaining 
and  declaring  the  result  of  a  bond  election 
will  not  vitiate  an  election  otherwise  fair 
and'  Impartial.  28  Cyc.  1691.  The  com- 
plaint does  not  allege  facts  showing  that  the 
irregularities  complained  of  changed  the  re- 
sult of  the  election.  In  these  regards  the 
complaint  does  not  state  a  cause  of  action. 
20  O.  J.  231,  {  298;  Todd  v.  Stewart,  14  Colo. 
286,  28  Pac.  426;  Caty  of  Loveland  r.  West- 
em  Ught  &  Power  Co.,  OS  Colo.  65,  173  Paa 

m 

The  relief  soaght  is  predicated  wholly  up- 
on the  alleged  invalidity  of  the  special  elec- 
tion of  September  8,  1920.  The  allegations 
of  the  complaint  do  not  state  sufficient  facts 
to  show  that  such  election  was  Invalid,  and 
therefore  there  is  no  cause  of  action  alleged. 
VbB  demurrer  was  properly .  sustained. 

The  Judgment  is  affirmed. 

SCOTT,  C  J.,  not  participating. 
TBLLBR,  J.,  agrees  with  the  conclusion. 


(70  Colo.  187) 

HUFFAKER  v.  AUERT  et  al.     (No.  9868.) 
tSvpreme  Court  of  Colorado.    May  2,  1921.) 

1.  Bailment  «=>I8(2)— Possessor  for  repairs 
onduly  delaying  has  no  lien,  and  so  no  right 
of  possession  against  owner. 

Relative  to  right -of  replevin  by  the  owner, 
persons  with  whom  an  article  is  left  for  re- 
pair, failing  for  an  unreasonable  time  to  finish 
the  work,  have  no  lien,  and  so  no  right  of  pos- 
session; and  this'  the  more  where  they  have 
damaged  the  article  during  the  delay. 

2.  Bailment  ^=326— Owner  disputing  olalm  for 
work  may  tender  amount  admitted  and  bring 
replevin  against  llenholder. 

The  rule  that  there  can  be  no  valid  tender 
of  an  unliquidated  *:laim  applies  onlyto  a  tender 
en  debt  to  avoid  costs,  and  does  not  prevent 
the  owner  of  an  article,  who  disputes  the 
amount  which  the  possessor  thereof  and  holder 
«f  a  lien  thereon  for  repairs  daims  as  due,  from 
tendering  what  he  admits  as  dne  and  bringing 
replevin  for  the  artide. 

Dqtartment  2. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 


Action  by  J.  W.  Hnffaker  against  17.  Auert 
and  another,  d<dng  business  as  the  Economy 
Storage  Company.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
and  remanded  for  new  triaL 

S.  S.  Abbott,  of  Denver,  for  plaintiff  in 
error. . 

M.  W.  Spanldlng,  of  Denver,  tm  defend- 
ants in  error. 

DEINISOM,  J.  Replevin  for  «n  electric 
auto.  The  court  directed  a  verdict  tor  de- 
fendants, and  plaintiff  brings  error.  No  brief 
is  filed  for  defendants  in  error. 

In  August,  1917,  plaintiff  delivered  the  ma- 
chine in  question  to  defendants  for  repairs. 
He  testifies  in  detail  concerning  the  agree- 
ment between  them.  His  evidence  tends  to 
prove  that,  although  the  car  remained  with 
defendants  from  August  to  January  SOtb,  the 
r^alrs  were  never  completed ;  that  the  ma- 
chine was  considerably  damaged  by  bad 
treatment ;  that  nevertheless  he  tendered  ISO 
and  then  |100,  and  demanded  ddlvery,  but 
they  refused. 

The  court  was  of  the  opinion  that  the  ten- 
der was  invalid  because  the  claim  of  defend- 
ants was  unliquidated,  and  that  the  evidence 
of  failure  to  complete  the  repairs  according 
to  contract  was  inadequate. 

The  completion  of  the  repairs  was  disput- 
ed, but  the  plflintifTs  evidence  on  that  point 
was  definite  and  clear,  among  other  things, 
that  defendants  agreed  to  make  the  machine 
run  at  least  45  miles  to  the  charge,  that  they 
refused  to  let  him  test  It,  though  he  went  to 
their  garage  several  times  for  that  purpose, 
and  that,  when  taken  in  replevin.  It  had  to 
be  towed.  The  witnesses  to  this  state  of 
faets  were  not  discredited  or  impeached.  It 
was  further  testified  that  the  car  was  dam- 
aged to  some  extent  by  carelessness  and  by 
the  delay,  which  was  corroborated  by  evi- 
dence Introduced  by  defendants  Showing  its 
value  at  the  time  of  the  suit  was  but  |100, 
whereas  the  plaintiff  paid  $850  for  it  and 
testified  that  was  its  value  when  be  delivered 
It  to  defendants. 

[1]  If  the  defendants  failed  for  an  unrea- 
sonable time  to  finish  their  work  they  had  no 
lien' and  so  no  right  of  jtossesslon.  Hllls- 
burg  V.  Harrison,  2  Colo.  App.  298,  301,  802, 
30  Pac.  356 ;  Hilger  v.  Edwards,  6  Nev.  84 ; 
Hodgdon  V.  Waldron,  9  N.  H.  66.  PlaintifTs 
position  Is  strengthened  by  the  damage  to  the 
car  during  the  delay.  These  were  matters 
for  the  Jury.  Besides  this,  the  reasonable- 
ness of  defendants'  claim  was  for  the  Jury. 
Hall  V;  T.  B.  Co.,  61  Mich.  877,  16  N.  W.  770. 

[2]  As  to  the  tender  we  ihlnk  the  rule  that 
there  can  be  no  valid  tender  upon  an  unliq- 
uidated claim  applies  only  to  tender  upon 
debt  to  avoid  costs  of  suit  It  is  scarcely 
reasonable  to  hold  that,  if  a  Uenholder  claims 
items  which  are  disputed,  the  owner  of  the 
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subject  of  tSxe  Hen  cannot  tender  wbflt  be  i 
admits  Is  due  and  then  bring  trover  or  re- J 
plevln.    Tender  Is  required  In  such  cases,  we  | 
fhlnk  Invariably  (25  Cyc.  677),  and  therefore 
permitted.     Hlllsburg  v.   Harrison,  2  Colo. 
App.  298,  30  Pac.  355;    Scarf e  v.  Morgan,  4 
M.  &  W.    270;    Hall  V.  T.  B.  Co.,  51  Mich. 
377,  408,  16  N.  W.  770;    Munson  v.  Porter, 
63  Iowa,  453,  466,  19  N.  W.  290.    If  It  were 
not  so,  no  owner  could  recover  his  property 
or  damages  for  conversion  of  It  from  one  who 
claimed  a  lien  for  an  unliquidated  amount 

Judgment  reversed,  and  case  remanded  for 
new  trial. 

TELLER  and  WHITFORD,  JJ.,  concur. 


(70  Colo.  166) 

CITY  AND  COUNTY  OF  DENVER  V.  POST 

PRINTrNG  &  PUBLISHING  CO.  et  al. 

(No.  9719.) 

(Snpreme  Court  of  Colorado.    May  2,  1921.) 

Miinlolpal  oorporations  «=>6I5— Ordlaanoe  prO' 
hlbltlno  gIvlnB  premiums  as  Inducement  to 
advertising  held  unoonstltDtlonal. 

An  ordinance  of  the  city  and  county  of 
Denver,  prohibiting  the  giving  of  preminms  as 
an  Inducement  to  advertising,  held  to  be  in  con- 
travention of  the  state  Constitution. 

Bn  Banc. 

Error  to  County  C!ourt,  C^ty  and  County 
of  Denver ;  Ira  C.  Rothgerber,  Jndge. 

The  Post  Printing  &  Publishing  Company 
and  another  were  s^arately  charged  with 
violating  an  ordinance  of  the  City  and  Coun- 
ty of  Denver  prohibiting  the  giving  of  pre- 
miums as  an  Inducement  to  advertising. 
They  were  found  guilty  in  the  municipal 
court,  and  fines  imposed,  and  upon  their  ap- 
peal to  the  county  court  the  ordinance  was 
held  Invalid,  and  defendants  discharged,  and 
the  City  and  County  of  Denver  bring  error. 
Affirmed. 

James  A.  Marsh,  Thomas  H.  Grlbson,  and 
Jacob  J.  Lleberman,  all  of  Denver,  for  plain- 
tiff In  error. 

PER  CURIAM.  Defendants  In  error  were 
separately  charged  with  violating  an  ordi- 
nance of  said  city  and  county  of  Denver, 
which  prohibited  the  giving  of  premiums  as 
an  Inducement  to  advertising.  On  trial  in 
the  municipal  court,  they  were  severally 
found  guilty,  and  fines  were  imposed.  The 
matters  having  been  appealed  to  the  coun- 
ty court,  it  was  beld  that  the  ordinance  in 
question  was  in  contravention  of  the  Con- 
Btitntion  of  this  state,  and  the  defendants 
were  discharged.    The  city  brings  error. 

The  questions  presented  are  determined 
adversely  to  the  city's  contention  In  Denver 


V.  Frueauff,  89  Colo.  20,  88  Pac.  389,  7  L.  R. 
A.  (N.  S.)  1131, 12  Ann.  (3as.  521,  and  Denver 
T.  United  Cigars  Stores  Co.,  68  Colo.  363, 
189  Pac.  848. 
The  Judgment  is  therefore  afllrmed. 


(70  Colo.   183) 
YEAGER  V.  CAMPION.    (No.  9843.) 

(Supreme  Court  of  Colorado.    Blay  2,  1921.) 

1.  Appeal  and  error  «=>67I  (4)— Question  as 
to  matter  not  shown  by  record  not  reviewable. 

The  question  of  there  having  been  a  trial 
after  a  judgment  by  default  without  it  having 
been  set  aside  cannot  be  considered,  the  record 
containing  no  entry  of  such  a  judgment. 

2.  Appeal  and  error  9=>l 01 1(1)— Findings' on 
ooafllotlng  evidence  oonduslve. 

Finding  on  conflicting  evidence  cannot  be 
disturbed  on  appeaL 

3.  Costs  «=s>42(4)— Properly  adjadged  agalast 
plaintiff,  where  reoovery  dooo  not  sxoaed 
amount  tendered. 

Costs  are  properly  adjudged  against  plain- 
tiff; his  recovery  not  exceeding  the  amount 
seasonably  tendered. 

Department  1., 

Error  to  County  Court,  City  and  County  of 
Denver;  E.  J.  Ingram,  Judge. 

Action  by  William  Yeager  against  A.  J. 
Campion.  Judgment  on  appeal  from  a  Jus- 
tice of  the  peace  was  adverse  to  plalntifr,  and 
he  brings  error.    Affirmed. 

Duncan  McPhail,  of  Springfield,  for  plain- 
tiff in  error. 

TELLER,  J.  The  plaintiff  in  error  sued 
the  defendant  in  error  before  a  Justice  of  the 
peace  on  a  claim  for  $12.50  due  for  wages, 
and  had  Judgment  for  that  amount  On  ap- 
peal to  the  county  court  by  the  defendant 
plaintiff  had  Judgment  for  $10,  and  the  costs 
were  assessed  to  him.  He  brings  error,  and 
contends  that  the  Judgment  should  be  re- 
versed because,  aa  he  asserts,  the  Judgmmt 
was  rendered  in  his  favor  for  $12.50  by  Judge 
Rothgerber  on  default  and  that  subsequently 
the  cause  was  tried  before  Judge  Ingram  sit- 
ting for  Judge  Rothgerber  without  as  plain- 
tiff in  error  asserts,  the  Judgment  by  default 
having  beep  set  aside. 

[1-3]  The  record  contains  no  oitry  of  the 
Judgment  by  default,  ai^d  we  cannot  there- 
fore consider  the  question  thus  attempted  to 
be  presented.  There  was  a  conflict  of  evi- 
dence on  the  contract  of  employment  and  the 
findings  of  the  court  cannot  therefore  tie  dis- 
turbed. There  was  also  evidence  that  the 
defendant  below  tendered  to  the  plaintiff  the 
sum  of  $10,  which  the  defendant  claimed  wii.« 
the  amount  due,  which  tender  was  rejected 


»For  othar  easM  SM  um«  topic  and  KBT-NUHBBB  in  all  K«r-Numb«r«d  Dlcaa^s  and  Indus* 


Digitized  by 


Google 


Colo.) 


TBANTZ  ▼.  BARTEI^ 
(l»T  P.) 


by  the  platntUC  Hla  testimony  In  the  trial 
court  was  that  he  would  have  $12.50  or  noth- 
ing. The  Judgment  of  the  county  court  ap- 
pears to  be  fully  sustained  by  the  evidence, 
and  it  Is  therefore  afSrmed. 

AIO^EN  and  DEX^ISON.  JJ.,  concur. 


(TO  Colo.  158) 

FRANTZ  et  al.  y.  BARTELS.    (No.  9519.) 

(Supreme  C!onrt  of  Ciolorado.    May  2,  192L) 

Appeal  and  error  «=»IOI  1(1)— Findings  on  oon- 
flioting  evidence  oonduslve. 
The  evidence  being  conflicting,  the  court's 
findings  thereon  will  not  be  disturbed. 

Error  to  District  Court,  CHty  and  C!ounty 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  George  S.  Frantz  and  another 
against  Louis  F.  Bartels.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.   Affirmed. 

Melville  ft  Melville,  of  Denver,  for  plain- 
tiffs in  error. 

H.  L.  Lubers  and  Arthur  0.  Bartels,  both 
of  Denver,  for  defendant  In  error. 

WHITFORD,  J.  Plaintiffs  In  error 
brought  an  action  in  damages  for  breach  of 
covenant  of  warranty.  The  plaintiffs  allege 
a  sale  of  a  tract  of  land  by  warranty  deed, 
together  with  "all  water  rights  belonging  to 
said  property  under  the  Epperson  or  Platte 
ditches  or  the  Green  Valley  ditch,"  averring 
also  "that  at  the  time  of  the  execution  and 
delivery  of  said  deed  It  was  agreed  and  un- 
derstood between  said  plaintiff  and  defend- 
ants that  the  defendants  owned  and  were  by 
said  deed  conveying  to  the  plaintiff  one-sixth 
of  a  cubic  foot  of  water  per  second  of  time 
from  said  ditch,  together  with  a  proportion- 
ate interest  in  said  dit<!b  to  carry  said  wa- 
ter to  the  land  involved."  On  general  demur- 
rer to  the  complaint  the  defendants  had  Judg- 
ment. This  court  reversed  that  Judgment 
and  remanded  the  case  for  further  proceed- 
ings (Frantz  v.  Bartels,  63  Colo.  246,  165 
Pac.  769),  holding  that  the  complaint  was  not 
obnoxious  to  a  general  demurrer,  and  that 
extrinsic  evidence  was  admissible  to  show 
the  intent  and  purpose  of  the  parties  in  using 
the  uncertain  descriptive  clause  of  the  deed. 

The  defendants  answered  and  denied  "that 
at  the  time  of  the  execution  and  delivery  of 
the  said  deed  it  was  agreed  and  understood 
between  plaintiffs  and  defendants  that  the 
defendants  owned  or  were  conveying  to  the 
plaintiffs  under  said  deed  onensixth  of  a  cubic 
foot  of  water  per  second  of  time,  together 
with  a  proportionate  interest  in  said  ditch," 
and  alleged  affirmatively  "that  at  the  time 
of  the  execution  of  said  contract  and  deed  it 


was  understood  and  agreed  between  flie 
plaintiffs  and  defendants  that  the  defendants 
were  to  convey  only  such  water  rights  as 
were  belonging  to  said  block  5  under  the  Ep- 
person or  Platte  ditches  or  the  Green  Valley 
ditch,  if  there  were  any  belonging  to  said 
block  6,  and  plaintiffs  well  knew  and  were  in- 
formed and  advised  that  at  the  time  of  the 
execution  of  said  contract  and  deed  herein 
mentioned  that  whether  there  were  any  wa- 
ter rights  belonging  to  said  block  6  was  in 
dispute  and  undetermined,  and  that  plaintiffs 
well  knew  and  were  informed  and  advised 
that  defendants  did  not  know  whether  or  not 
at  the  time  of  the  contract  and  the  execution 
of  the  deed  there  were  any  water  rights  be- 
longing to  said  block  6,  Manchester,  and  this 
defendant  alleges  that  at  the  time  of  the  ex- 
ecution of  the  contract  and  deed  the  plain- 
tiffs were  informed  and  advised  and  well 
knew  that  no  water  from  any  ditch  or  ditch- 
es had  been  used  or  applied  to  said  land  for 
a  great  number  of  years  prior  thereto,  and 
that  the  defendants  accepted  said  deed  with 
full  knowledge  of  such  facts." 

The  trial  was  to  the  court.  The  evidence 
was  documentary  and  oral.  The  court  found 
the  issues  In  favor  of  the  defendant  and 
entered  Judgment  accordingly.  Plalntlfls 
bring  error. 

The  uncontradicted  testimony  showed  that 
there  were  no  water  rights  belonging  to  this 
tract  of  land  (Green  Valley  Ditch  Co.  v. 
Frantz,  64  Colo.  226, 129  Pac.  1006) ;  that  the 
water  rights  had  been  abandoned  since  1888 ; 
that  the  deed  was  deUvered  in  1909;  that  at 
the  time  of  the  delivery  of  the  deed  to  the 
plalntlffB  in  error  litigation  was  pending  and 
undetermined,  brought  by  the  Green  Valley 
Ditch  Company  to  quiet  the  title  to  its  water 
as  against  the  dalm  of  plalntUEs  in  error; 
that  the  plaintiffs  In  error  made  application 
to  the  Green  Valley  Ditch  Company  for  wa- 
ter in  October,  1907;  that  the  application 
was  rejected  January,  1908;  that  In  April 
following  the  refusal  of  the  ditch  company 
to  furnish  water,  and  a  year  and  a  half  be- 
fore the  delivery  of  the  deed,  plaintiffs  In 
error  erected  a  pumping  plant  to  irrigate  this 
land. 

Defendant  In  error  testified  that  prior 
to  making  contract  of  sale  he  Informed 
plaintiffs  in  error  that  he  had  owned  the 
property  since  1904 ;  that  he  had  never  used 
any  water  on  said  land  nor  paid  any  assess- 
ments to  the  ditch  company  for  water;  that 
he  did  not  know  whether  there  was  a  water 
right  belonging  to  the  land  or  not,-  but.  If 
there  was  any,  he  would  be  glad  to  throw  in 
whatever  water  there  may  be  with  the  place. 

The  plaintiffs  in  error  testified  that  the  de- 
fendant In  error  assured  them  that  the  land 
was  entiUed  to  water  and  had  good  water 
rights. 

It  is  urged  that  the  evidence  is  insufficient 
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to  snpport  tbe  flndingft  In  iayoi  of  the  de- 
fendant In  error.  The  evidence  was  conflict- 
ing. The  court  saw  the  witnesses  face  to 
face  and  had  the  opportunity  of  observing 
their  manner  In  giving  testimony,  and  of  de- 
termining their  credibility,  and  fonnd  for  the 
defendant  In.  error.  The  evidence  is  suffi- 
cient to  sustain  the  findings,  and  the  Judg- 
ment is  therefore  affirmed. 
Affirmed. 

DENISON  ood  TBIXEB,  JJ.,  concur. 


(SS   I'tah.   213) 

CROCKETT,   Secretary   «f   State,   et   al.  v. 
TUTTLE,  State  Auditor.    (No.  3656.) 

(Sapreme  Court  of  Utah.    Uay  10,  1921.) 

1.  Jadges  «=322 (7)— Officers  «=>IOO(l)— Pay- 
ing state  anil  Jodlolal  offloera  for  three -days 
nor*  thai  fenr-year  term  Inoreasee  pay  and 
diinlalsbes  that  of  snoeeMors  against  Consti- 
tntlon. 

Under  Const  art  7*  U  1>  20,  flzinK  term  of 
state  officers  at  four  years,  to  receive  compen- 
sation qoarterly,  not  to  be  diminished  or  in- 
creased during  term,  and  article  8,  section  6^ 
fixing  term  of  dlstrirt  judges  at  four  years,  and 
Comp.  Laws  1017,  |  6073,  as  amended  by  Laws 
1019,  c.  94,  fixing  salary  of  district  judges,  state 
and  judicial  officers  are  entitled  to  receive  four 
full  quarters'  pay  in  each  year  duriog  their 
terms,  so  that  paying  them  for  three  days  be- 
yond four  full  years  and  deducting  such  amount 
from  their  successor's  salaries  violates  the 
Constitution. 

2.  Time  «=s>4— Where  Constitution  limits  terms 
of  offloe  to  "years,"  It  raters  to  ofloiai,  and 
not  oaJeodar,  years. 

Const  art  7,  t  1,  art  S,  i  5,  fixing  the 
terms  of  state  and  judicial  officers  respective- 
ly as  beginning  on  the  first  Monday  in  Jan- 
uary after  election,  and  fixing  the  tenure  in 
"years,"  means  official,  as  contradistinguished 
from  calendar,  years,  so  that  where  officers 
were  sworn  in  on  the  first  Monday  of  Janu- 
ary, January  1,  1017,  and  their  successors  were 
sworn  in  January  3,  1021,  it  was  error  to  pay 
three  days'  additional  salary  to  such  officers 
and  deduct  three  days'  salary  from  their  suc- 
cessors', plaintiffs,'  pay. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Year.] 

3.  Mandamus  «s»l07— Proper  remedy  to  en- 
force payment  of  officers'  salaries  as  fixed  by 
law. 

Where  salaries  of  state  officers  and  dis- 
trict judges  are  fixed  by  law,  and  payment 
thereof  in  the  full  amount  due  is  refused  by  the 
state  auditor,  a  writ  of  mandamus  is  the  proper 
remedy  to  enforce  paymenti' 

Application  for  mandamus  by  H.  E. 
Crockett  Secretary  of  State,  and  others,  as 
state  officers  and  as  Judges  of  the  Third 
Judicial  District  against  Mark  Tattle,  State 


'Auditor.  PlalntlffM  Interposed  a  general 
demurrer  to  the  answer.  Demurrer  sna- 
talned,  and  perempt«»ry  writ  of  mandanras 
ordered  to  Issue,  but  withont  oosta 

Harvey  Cluff,  Atty.  Oen.,  for  plaintltBB. 

FRICK,  J.  The  plalntilb,  H.  E.  Cnx^ett, 
Secretary  of  State,  W.  A.  Sutton,  State 
Treasurer,  Harvey  Oluff,  Attorney  General, 
officers  of  the  state  of  Utah  for  tiie  ensuing 
term,  and  L.  B.  Wight;  Eptaralm  Hanson, 
Morris  L.  Ritchie,  William  M.  McCrea,  O.  A. 
Iverson,  and  A.  B.  Barnes,  Jadges  In  and 
for  the  Third  Judicial  district  of  the  state, 
have  instituted  these  proceedings  for  a  writ 
of  mandate  against  the  defendant,  Mark 
Tuttle,  Auditor  of  this  state,  to  require  the 
latter  as  such  Auditor  to  do  the  things  here- 
inafter stated. 

The  plaintiffs,  in  their  complaint,  In  sub- 
stance alleged  that  they  are  the  pres^it  In- 
cumbents of  the  respective  offices  before 
named;  that  they  were  duly  elected  at  the 
general  election  in  November,  1020,  and 
succeeded  their  respective  predecessors  at 
noon  of  the  first  Monday  of  January,  1021, 
pursuant  to  law ;  that  under  the  Constitution 
and  laws  of  this  state  their  respective  sala- 
ries are  fixed  at  a  stated  amount  per  year, 
which  amount  Is  payable  quart«'Iy  to  each 
incumbent;  that  notwithstanding  plalntifi's 
Crockett  and  Clulf,  under  the  Constitution 
and  laws  aforesaid,  are  eacb  entitled  to  the 
sum  of  $1,126  as  salary  for  the  first  quarter 
of  the  year  1021,  the  defendant,  whose  duty 
it  is  under  the  law  to  issue  warrants.  Issued 
to  each  of  them  as  payment  for  said  first 
quarter's  salary  a  warrant  for  $1,001.67,  or 
for  $33.33  less  than  the  amount  of  their 
respective  salaries;  that  notwithstanding 
plaintiff  Sutton  is  entitled  to  a  salary  of  $750 
for  the  first  quarter  of  the  year  1021,  the  de- 
fendant Issued  to  him  as  payment  for  said 
first  quarter's  salary  a.  warrant  for  the  sum 
of  $72&34,  or  for  $21.66  less  than  his  salary 
for  said  first  quarter ;  that  notwithstanding 
plaintiffs  L.  B.  Wight,  Ephralm  Hanson, 
Morris  L.  Ritchie,  William  M.  McCrea,  G.  A. 
Iverson,  and  A.  R.  Barnes,  and  each  of  them, 
are  entitled  to  salaries  of  $1,000  for  the  first 
quarter  of  the  year  1021,  the  defendant  Is- 
sued to  each  of  them  a  warrant  for  the  sum 
of  $966.67  only  or  fop  $33.33  leas  than  the 
amoimt  of  the  respective  salaries  to  which 
they  are  entitled  for  said  first  quarter  of 
the  year  1021;  that  each  and  all  of  the 
plaintiffs  have  made  a  demand  upon  the  de- 
fendant for  the  respective  amounts  still  doe 
them  on  their  said  salaries  with  whldi  de- 
mand defendant  has  refused,  and  stUl 
refuses,  to  comply. 

Upon  substantially  the  foregoing  allega- 
tions, plaintiffs  prayed  for  an  alternative 
writ  of  mandate  requiring  the  defendant  to 
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Issue  to  each  of  fhem  a  warrant  for  the  re- 
spective balances  due  them  as  alleged,  or  to 
show  cause  why  be  falls  to  do  so.  An  alter- 
native writ  of  mandate  directed  to  the  de- 
fendant was  duly  issued  and  served  upon 
him,  to  which  be  has  answered  In  substance 
as  follows:  That  his  predecessor  In  office 
bad,  l>efore  the  expiration  of  bis  term  of 
office.  Issued  warrants  to  the  then  Incum- 
bents of  the  respective  offices  now  held  by 
plaintiffs  respectively,  for  ibe  amounts  that 
the  various  plaintiffs  now  claim  to  be  due  as 
payment  for  the  first  three  days  of  January, 
1921,  to  wit,  January  1,  2,  and  3,  and  for  that 
reason  alone  defendant  has  refused  to  Issue 
the  warrants  demanded  by  plaintiffs  for  the 
respective  amounts  as  hereinbefore  stated. 

The  plaintiffs  Interposed  a  general  demur- 
rer to  the  answer,  and  we  are  thus  required 
to  determine  whether  the  plaintiffs  are  en- 
titled to  the  relief  asked  for  In  their 
complaint 

We  remark  that  no  question  Is  raised  by 
any  one  respecting  the  right  of  plaintiffs  to 
Join  In  this  proceeding,  and  hence  we  sball 
not  refer  to  that  matter  further. 

[1]  Onr  Constitution,  art  7,  I  1,  In  sub- 
stance provides  that  the  state  officers,  to  wit, 
Oovemor,  Secretary  of  State,  State  Auditor, 
State  Treasurer,  and  Attorney  General,  shall 
each  hold  office  for  four  years  "beginning  on 
the  first  Monday  of  January  next  after  his 
election."  Section  20  of  the  same  article  In 
■nbstanoe  provides  that  each  one  of  the 
state  and  district  officers — 

"•hall  receive  for  their  services  quarterly,  a 
tempensation  as  fixed  by  law,  which  shall  not 
be  diminished  or  increased  so  as  to  affect  the 
salary  of  any  officer  during  his  term.  •  •  • 
The  compensation  for  said  oflficers  as  prescribed 
•  •  •  in  all  laws  enacted  pursuant  to  this 
Constitution,  shall  be  in  fuU  for  all  services 
rendered  by  said  officers,  respectively,  in  any 
official  capacity  or  employment  daring  their 
respective  terms  of  office." 

In  article  8,  !  5,  of  the  Ck>nBtltutlon,  the 
term  of  office  of  the  district  judges  of  this 
state  is  fixed  at  four  years,  commencing  on 
the  first  Monday  to  January  following  the 
year  of  their  election,  and  by  Comp.  Laws 
"Ctab  1917, 1  5073,  as  amended  by  chapter  94, 
liaws  Utah  1919,  the  salary  of  the  present 
incumbents  is  "fixed  at  $4,000  per  annum, 
payable  quarterly  out  of  the  state  treasury." 
That  was  also  the  salary  of  the  predecessors 
of  the  present  incumbents. 

While,  as  we  have  seen,  the  official  year 
as  fixed  by  the  Ck)nstitutlon  commences  on 
the  first  Monday  of  January  following  the 
year  of  the  general  election,  and  thus  neces- 
sarily ends  on  that  day  four  years  later, 
nevertheless,  since  the  territory  ot  Utah  was 
merged  into  a  state  on  January  4,  1896,  the 
custom  has  always  been  to  make  the  change 
of  officers  at  noon  on  the  first  Monday  of 
January  following  the  year  of  the  election. 
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That  cnstom  was  invoked  on  the  first  Mon- 
day of  January  of  this  year,  when  the  plain- 
tiffs were  Inducted  Into  office  and  their  pre- 
decessors retired.  .  It  has  also  always  been 
the  custom  since  statehood  to  commence  the 
first  quarter  of  all  state  and  district  officers, 
including  the  Judges  of  the  several  district 
courts,  on  the  first  Monday  of  Jannary  of  tbe 
year  when  they  took  office,  and  to  end  the 
last  quarter  of  their  Incumbency  on  the  cor- 
responding day  of  the  year  when  they  retire 
from  office.  '  Under  our  CJonstitution,  there- 
fore, the  official  year  begins  on  the  first 
Monday  of  January  of  the  year  following  the 
general  election,  and,  as  to  all  state  officers 
and  district  Judges,  ends  on  the  first  Monday 
of  January  four  years  later.  In  speaking  of 
all  state  officers,  the  justices  of  this  court 
are  not  Included.  There  are  four  quarters 
in  each  official  year,  the  first  quarter  com- 
mencing on  the  first  Monday  of  January  and 
the  last  quarter  ending  on  the  first  Monday 
of  January  the  following  year.  As  we  have 
seen,  the  Constitution  provides  that  the  com- 
pensation, or  salaries  of  all  of  the  state  and 
Judicial  officers  shall  be  fixed  by  law  and 
that  there  shall  be  neither  an  increase  nor  a 
decrease  of  such  salaries  or  compensation 
during  the  term  for  which  any  such  officer 
Is  elected.  The  plaintiffs  are  therefore  en- 
titled to  receive  four  full  quarters'  pay  in 
each  year  during  their  terms  of  office,  and 
any  other  state  or  judicial  officer  Is  entitled 
to  the  same.  The  predecessors  of  plaintiffs 
have,  however,  received  compensation  for 
four  full  years,  that  Is,  for  sixteen  quarters, 
and,  In  addition  thereto,  the  several  amounts 
which  the  defendant,  in  his  answer,  states 
were  paid  to  them  for  the  first  three  days 
of  January,  1921.  They  were  thus  paid  an 
amount  in  excess  of  the  amount  fixed  by  law 
for  their  terms  of  office,  and  the  several 
amounts  thus  paid,  that  is,  the  earnings  for 
the  first  three  days  of  January,  1921,  have 
been  deducted  from  or  taken  out  of  the 
salaries  of  the  plalntiffa  The  effect  of  what 
was  done  Is  to  Increase  the  compensation  of 
the  predecessors  in  office  of  plaintiffs  for 
their  respective  terms,  while  plaintiffs'  com- 
pensation for  the  first  quarter  of  their  terms 
has  been  diminished.  All  of  this  is  In  direct 
confiict  with  the  provisions  of  our  Oonstltu- 
tion,  and  therefore  cannot  be  sustained. 

[2]  In  Justice  to  the  predecessors  in  office 
of  plaintiffs,  we  desire  to  add  here  that  in 
view  that  they  were  Inducted  Into  office  on 
the  first  Monday  in  January,  1917,  which 
happened  to  be  the  first  day  of  that  month, 
and  In  further  view  that  they  continued  In 
office  until  the  third  day  of  January,  1921, 
they  no  doubt  assumed  that.  Inasmuch  as 
their  terms  of  office  extended  over  a  period 
of  four  years  and  three  days  actual  time, 
for  that  reason  they  were  legally  entitled  to 
be  compensated  for  that  period  of  tlm&  In 
that  assumption  they  were  in  error.    lUe 
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Constitution  fixes  the  beginning  of  the  official 
year  on  the  first  Monday  of  January,  and 
hence  that  year  must  end  on  the  correspond- 
ing Monday  of  the  following  year,  whether 
that  day  falls  on  the  first  day  of  the  year  or 
later,  and  this  is  so  whether  the  official  term 
Is  for  one  or  ten  years.  Again,  when  the 
Constitution  speaks  of  "years,"  it  refers  to 
official,  as  contradistinguished  from  calendar, 
years.  The  Incumbent,  therefore,  cannot 
commence  his  official  term  in  accordance 
with  the  official  year  and  end  It  in  accordance 
with  the  calendar  year.  That,  however,  was 
what,  as  we  think,  was  inadvertently  done  by 
the  predecessors  in  office  of  plamtlfFs,  which, 
as  we  tiave  already  pointed  out,  is  contrary 
to  onr  Constitution.  In  view,  therefore, 
that  plaintiffs'  predecessors  in  office  have  re- 
ceived more  than  they  are  entitled  to  under 
our  Constitution,  and  the  plaintiffs  have  re- 
ceived less  than  that  amount,  the  latter  are 
entitled  to  receive  full  compensation. 

[3]  This  court.  In  State  v.  Edwards,  33 
Utah,  243,  93  Paa  720,  has  expressly  held 
that  where  salaries  are  flx^  by  law,  and 
pajrment  thereof  is  refused  by  the  officer 
whose  duty  it  is  to  draw  a  warrant,  mandate 
is  the  proper  remedy  to  enforce  payment 
In  view  of  the  provisions  of  our  Constitu- 
tion and  the  statutes  to  which  we  have  re- 
ferred, we  are  compelled  to  hold  that  the 
demurrer  to  the  answer  should  be  sustained, 
and  that  a  peremptory  writ  of  mandamus 
should  issue,  but  without  costs.  Such  is  the 
order. 

CORFMAN,  C.  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(58  Utah,  16S) 

UNITED  STATES  SMELTING,   REFINING 

&  MILLING  CO.  V.  UTAH  POWER 

&  LIGHT  CO.  et  al.    (No.  3581.) 

(Supreme  CJonrt  of  Utah.     Feb.  28,  1921. 
Rehearing  Denied  May  6,  1921.) 

1.  Statutes  €=9 190— Ambiguous  words  should 
be  read  in  light  of  conditions  and  necessities 
they  were  intended  to  meet  and  purposes 
sought  to  be  attained. 

When  there  is  doubt  regarding  the  true 
meaning  of  certain  words  in  a  statute,  they 
should  be  read  in  the  light  of  the  conditions 
and  necessities  which  they  were  intended  to 
meet,  and  the  purposes  sought  to  l>e  attained 
thereby. 

2.  Statutes  <s=>208— Sense  In  which  words  are 
intended  to  be  used  furnished  the  rule  of  in- 
terpretation as  collected  from  context. 

The  sense  in  wliich  general  words,  or  any 
words,  are  intended  to  be  used  in  a  statute,  fur- 
nishes the  rule  of  interpretation,  wliich  is  to 
be  collected  from  the  context,  and  a  narrower 


or  more  extended  meaning  ^ven  according  to 

the  intention  indicated. 

3.  Public  service  commissions  9=>7— "Adequate 
consideration,"  as  used  in  act  excepting  con- 
tracts of  utility  previously  made,  means  con- 
slderatlOR  preventing  beneficiary  from  receiv- 
ing preference. 

Under  Oomp.  Laws  1917,  {  4787,  of  the 
Public  UtUitiea  Act,  providing  that  nothing 
in  the  act  shall  prevent  the  carrying  out  of 
contracts  for  public  utility  service,  previously 
made,  "founded  upon  adequate  consideration" 
ami  lawful  when  made,  by  "adequate  consider- 
ation" is  meant  such  a  consideration  as,  when 
all  the  elements  wtiicb  enter  into  the  transac- 
tion are  considered,  would  prevent  the  benefi- 
ciary under  the  contract  from  receiving  a  sub- 
stantial preference  or  advantage  over  the  pub- 
lic or  other  utility  in  the  matter  of  rates  or 
charges  for  the  services  rendered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Adequate  Consid- 
eration.] 

4.  Electricity  iS=>t  I— Consideration  for  fixed 
rate  contract  to  furnish  current  held  not  "ad- 
equate" within  Utilities  Act. 

Consideration  paid  a  power  and  light  com- 
pany by  a  smelting  company  for  contract  to 
supply  the  smelting  company  with  current  at  a 
fixed  rate  or  price  held  not  adequate  within 
Comp.  Laws  1917,  f  4787,  providing  that  noth- 
ing in  the  Public  Utilities  Act  shall  prevent  the 
carrying  out  of  contracts  for  free  or  reduced 
public  utility  service  previously  made  founded 
on  adequate  consideration. 

5.  Constitutional  law  «=9 1 35  — Regulation  of 
rates  for  utilities  does  not  Impair  oUigatios 
of  contracts. 

The  regulation  of  rates  for  public  utilities 
is  a  governmental  function  coming  directly  with- 
in the  police  power  of  the  state,  so  that  the 
establishing  or  modifying  of  rates  though  con- 
tractual does  not  violate  the  constitutional 
provisions  against  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts  (CJonst.  Utah, 
art.  1,  8  18;  Const  U.  S.  art.  1,  {  10). i 

6.  Public  service  commissions  9=97— State  has 
not  surrendered  right  to  regulate  rate  of 
public  utilities. 

Neither  the  Utah  Constitution  nor  any  stat- 
ute contains  a  surrender  by  the  state  of  its 
right  to  regulate  the  rates  of  public  utilities  at 
any  time,  and  there  is  no  difference  in  respect 
of  such  regulation  between  rates  fixed  in  so- 
called  franchise  ordinances  and  those  fixed  in 
ordinary  contracts. 

Application  for  writ  of  review  by  the 
United  States  Smelting,  Refining  &  Milling 
Company  against  the  Utah  Power  &  Light 
Company  and  the  Public  Utilities  Commis- 
sion of  Utah.  Order  of  the  Utilities  Com- 
mission sought  to  t>e  reviewed  affirmed. 

Howat,  Marshall,  MaclniUan  &  Crow,  of 
Salt  Lake  City,  for  plaintlfTs  U.  S.  Smelting. 
Refining  &  Milling  0>.  and  V.  S.  Fuel  Co. 


*8alt  Lake  City  v.  Utah  L.  *  Tr.  Oc.  H  Utak. 
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'    Dickson,  Ellis,  Lucas  &  Adamson,  of  Salt 
Lake  City,  for  plaintiff  Utah  C!opper  Co. 

A.  R.  Barnes,  of  Salt  Lake  City,  for  plain- 
tiff Standard  Coal  Co. 

H.  H.  Henderson,  of  Ogden,  for  plaintlfT 
Union  Portland  Cement  Co. 

Chas.  R.  HolUngsworth,  of  Ogden,  for  plain- 
tiff Ogden  Portland  Cemait  Co. 

(3eo.  H.  Smith,  Jno.  Y.  Lyle,  and  J.  T. 
Hammond,  Jr.,  all  of  Salt  Lake  City,  for 
plalntilt  Oregon  Short  Line  R.  Co. 

De  Vine,  Howell,  Stlne  &  GwllUam,  of 
Ogden,  for  plaintiffs  Utah-Idaho  Cent  R. 
Co.  and  Bamberger  Electric  R.  R. 

B.  L.  Liberman,  of  Salt  Lake  City,  for 
plaintiff  Utah   Steel   Corporation. 

Rawlins,  Ray  &  Rawlins,  of  Salt  Lake 
City,  for  plaintiffs  Silver  King  Co.  and  Judge 
Mining  &  Smelting  Co. 

Dey,  Hoppangh  &  Mark,  of  Salt  Lake  City, 
for  plaintiff  Utah  Metal  &  Tunnel  Co. 

Van  Cott,  Biter  &  Famsworth,  of  Salt 
Lake  City,  for  plaintiffs  Salt  Lake  &  U.  R. 
Co.,  Salt  Lake  Termhial  Co.,  Utah  Hotel  Co., 
and  Deseret  News. 

W.  H.  Folland,  City  Atty.,  of  Salt  Lake 
City,  for  plaintiffs  Salt  Lake  City  and  others. 

John  F.  MacLane  and  C.  C.  Parsons,  both 
of  Salt  Lake  City,  for  defendant  Utah  Power 
&  Light  Co. 

H.  Van  Dam,  Jr.,  Asst  Atty.  Gen.,  for 
Public  Utilities  Commission. 

FRICK,  J.  The  plaintiff  above  named  has 
applied  to  this  court  for  a  writ  pursuant  to 
the  provisions  of  what  Is  known  as  the  Pub- 
lic Utilities  Act,  now  found  In  Comp.  Laws 
Utah  1917,  and  constituting  sections  4775- 
4853,  inclusive,  to  review  certain  findings, 
orders,  and  proceedings  of  the  Public  Utili- 
ties Commission  of  this  state.  In  addition 
to  this  application  17  other  applications  were 
filed,  all  of  which,  Including  this  one,  were 
heard  and  submitted  to  this  court  at  the 
same  time.  While  all  of  the  applications,  to 
a  large  extent,  involve  the  same  questions, 
and  while  the  several  applicants  have  on 
some  phases  presented  the  same  arguments, 
yet  in  practically  every  application  there  are 
also  some  minor  questions  that  are  not  com- 
mon to  all,  and  as  to  those  separate  argu- 
ments are  presented.  The  principal  or  con- 
trolling question,  which  Involves  the  con- 
struction of  certain  provisions  of  the  Public 
Utilities  Act  of  this  state,  is,  however,  in- 
volved in  all  of  the  aK>llcations.  The  appli- 
cations will  therefore  be  considered  collec- 
tively except  where  fhe  questions  differen- 
tiate. 

The  plaintiff  herein,  hereinafter  for  con- 
venience called  smelting  company,  for  a  long 
time  has  owned  and  operated,  and  now  owns 
and  operates,  a  smelting  plant  in  Salt  Lake 
county.  The  Utah  Power  &  Light  Company, 
bertinafter  designated  power  company,  for 
some  years  has  been,  and  now  is,  engaged  in 


the  business  of  generating  and  distributing 
to  the  public  generally  and  to  private  corpo- 
rations electric  energy  used  for  power  and 
lighting  purposes.  The  Public  Utilities  Com- 
mission, hereinafter  called  commissiim,  la 
made  a  party  to  this  proceeding  merely  be- 
cause Its  findings,  orders,  and  proceedings 
are  assailed  and  are  asked  to  be  reviewed 
as  will  hereinafter  appear. 

The   facts   involved    in    this   application, 
briefly  stated,  are  as' follows: 

On  June  2,  1915,  the  smelting  company 
and  the  power  company  entered  into  a  writ- 
ten contract  wherein  the  latter  contracted  to 
supply  the  former,  at  a  fixed  rate  or  price, 
with  all  of  the  electrical  energy  by  it  required 
to  operate  its  smelting  plant  for  a  stipulated 
term  of  years,  which  term  has  not  yet  ex- 
pired. The  electrical  energy,  for  which  the 
smelting  company  paid  the  rate  agreed  upon, 
was  regularly  supplied  pursuant  to  the  pro- 
visions of  the  contract  entered  into  between 
the  parties  until  the  commission,  made  the 
order  which  is  complained  of  In  this  proceed- 
ing and  to  which  we  shall  r^er  later.  On 
March  8,  1917,  and  after  the  contract  before 
referred  to  was  entered  into  between  the 
smelting  company  and  the  power  company, 
the  Legislature  of  this  state  passed  the  Pub- 
lic Utilities  Act,  hereinafter  referred  to, 
merely  as  act  or  the  act,  creating  the  com- 
mission and  conferring  upon  it  the  powers 
and  duties  provided  In  said  act  After  the 
commission  had  been  created  and  organized, 
the  power  company,  as  provided  in  the  act 
filed  with  the  commission  certain  schedules 
of  rates  and  charges  for  supplying  electrical 
energy,  including  the  terms  and  conditions 
upon  which  the  power  company  would  sup- . 
ply  power  and  light  to  the  public.  The  pow- 
er company  also  filed  with  the  commission 
the  contract  entered  Into  between  the  smelt- 
ing company  and  the  power  company,  and 
also  the  contracts  the  power  company  had 
theretofore  entered  into  with  other  users  of 
its  electrical  energy  for  power  and  other  pur- 
poses. In  >  September,  1919,  pursuant  to  the 
act,  the  commission  made  an  order  in  which 
it  was  stated  that  the  rates  fixed  in  the  con- 
tracts filed  with  the  commission  as  afore- 
said were  not  in  harmony  with  the  gen- 
eral rates  charged  by  the  power  company, 
and  that  such  rates  were  preferential  and 
discriminatory  and  In  violation  of  the  provi- 
sions of  the  act.  The  commission  also  made 
an  order  requiring  all  of  the  users  of  elec- 
trical energy  under  the  contracts  aforesaid 
to  appear  before  the  commission  and  show 
cause  why  the  rates  fixed  in  those  contracts 
should  not  be  held  to  be  discriminatory  and 
in  contravention  of  the  provisions  of  the  act 
Pursuant  to  that  order  a  protracted  hear- 
ing was  had  before  the  commission,  at  whidi 
the  power  company,  upon  the  one  hand,  and 
all  the  other  holders  of  contracts,  upon  the 
other,  and  perhaps  others,  produced  a  large 
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mass  of  expert  and  other  evidence  in  support 
of  their  req>ectlye  contentions.  After  the 
bearing  terminated  the  commission  made  its 
findings  and  conclusions  as  reqaired  by  the 
act,  which  findings  and  conclusions,  together 
with  the  record  of  the  proceedings,  have  been 
certified  to  this  court  by  the  commission  for 
review.  It  must  suffice  to  state  that  the  gist 
of  the  findings  and  conclusions  of  the  eom- 
mlsalon  is  that  the  rates  and  charges  for 
electrical  energy  as  fixed  in  the  contracts  be- 
fore referred  to  are  discriminatory  and  in 
violation  of  the  provisions  of  the  act  The 
commission  also  made  the  following  order: 

"That  the  contracts  under  which  the  follow- 
ing consumers  have  hitherto  received  service 
be,  and  the  same  are  hereby,  modified  to  the 
extent  that  the  rates,  rules,  and  regnlationB 
prescribed  in  the  staJadard  schedules  of  the 
power  company  now  on  file  with  the  commission 
be,  and  they  are  hereby,  applied  to  the  service 
rendered  to  or  for  the  said  consumers,  in  lieu 
of  the  rates,  rules,  and  regulations  provided 
la  the  said  contracts." 

The  rates  referred  to  in  the  foregoing  or- 
der, and  whldi  are  ordered  tentatively  to 
supersede  the  contract  rates,  are  consider- 
ably higher  than  were  the  contract  rates. 

One  of  the  principal  reasons  urged  why 
the  foregoing  order  of  the  commission  should 
not  prevail  is  that  the  commission  has  ex- 
ceeded its  power  or  Jurisdiction  In  making 
said  order  for  the  reason  that  the  contract 
of  the  smelting  company,  as  well  as  the  con- 
tracts of  the  other  applicants  to  which  refer- 
ence has  been  made  herein,  are  excepted  from 
the  act.  The  provision  upon  which  the  smelt- 
ing company  specially  relies  is  found  in 
Cbmp.  Laws  Utah  1917,  {  4787.  It  is  there 
provided  as  follows: 

'Nothing  in  this  title  [act]  contained  shall 
be  construed  to  prohibit"  common  carriers  from 
granting  certain  free  services  to  their  employes, 
etc 

The  danse  specially  relied  on  then  fol- 
lows, and  is  In  the  words  following: 

"Nor  to  prevent  the  carrying  out  of  contracts 
for  free  or  reduced  rate  passenger  transporta- 
tion or  other  pvHio  utility  tervice  heretofore 
made  founded  upon  adequate  consideration 
and  laicful  when  made,"    (Italics  ours.) 

In  view  of  the  foregoing  provisions  counsel 
for  the  smelting  company,  as  we  understand 
them,  contend:  (1)  That  Inasmuch  as  the 
contract  between  the  smelting  company  and 
the  power  company  was  entered  into  before 
the  act  was  passed,  and  in  view  that  the  eon- 
tract  is  "founded  upon  an  adequate  consid- 
eration and  [was]  lawful  when  made,"  there- 
tore  said  contract  is  excepted  from  the  act, 
and  the  commission  has  no  power  over  it; 
and  (2)  that  in  any  event  the  commission 
would  have  no  authority  to  interfere  with 
the  rights  8t^>ulated  in  the  contract,  since 


doing  BO  would  result  In  Impairing  the  obll>' 
gallon  of  contracts,  which  la  prohibited  bj 
our  Constitution. 

The  commission,  upon  the  evidence,  found 
that  the  contract  was  not  based  upon  an  ad»- 
quale  consideration  as  contemplated  by  th« 
act.  Upon  that  subject  the  decision  of  the 
commission  is  as  follows: 

"The  term  'adequate'  as  used  in  the  exception 
clause  would  seem  to  imply  a  separate  and  ad- 
ditional consideration  than  the  stipulated  price 
to  be  paid  for  the  service  or  commodity.  It 
appears  to  the  commission  that,  in  the  absmce 
of  a  showing  that  as  part  of  the  contract  price 
paid  for  the  service  Uiere  was  actually  passed 
from  the  consumer  something  of  value  to  the 
power  company  in  the  giving  of  service  to  the 
public,  there  was  no  such  special  considwation 
as  would  make  the  reduced  contract  rate  non- 
discriminatory.  Something  of  value  must  be 
shown  to  have  moved  from  the  benefi<dary  of 
the  reduced  rate  or  free  service  to  the  utility 
rendering  such  service.  In  that  event  the  com- 
pany would  have  received  something  for  which 
it  should  properly  be  charged.  And,  if  the 
showing  was  that  such  thing  of  value  actually 
did  pass,  the  commission  would  then  have  to 
determine  the  amount  of  such  value  and  apply 
it  along  with  the  rate  fixed  in  the  contract,  and 
thereby  ascertain  whether  or  not  the  thing  of 
value  passed  from  the  consumer  to  the  power 
company  justified  in  the  whtde  or  in  part  the 
reduced  rate  named  in  the  contract" 

The  commission  also  held: 

"That  it  has  Jurisdiction  over  ratea,  ehargea, 
{acuities,  and  conditions  of  service  in  existing 
contracts  under  consideration  in  these  proceed- 
ings and  has  authority  to  modify  or  diange  the 
same. 

"After  a  full  consideration  of  all  material 
facts  that  may  or  do  have  any  bearing  npoB 
these  contracts,  the  commission  finds  that  the 
contracts  under  which  service  is  being  given  to 
the  following  consumers  do  not  carry  such  spe- 
cial consideration  as  will  entitle  them  to  the 
service  at  other  than  standard  schedule  ratea 
open  to  the  public  generally,  as  evidenced  by 
the  schedules  of  the  power  company  on  file 
with  the  commission:  [Here  fc^ows  a  Icmg  list 
of  companies,  including  the  smelting  company.] 

"The  standard  schedules  now  on  file  with  the 
commission  applicable  to  each  of  the  power 
users  hereinbefore  in  this  paragraph  mentioned 
should  be  applied  to  the  service  rendered  to 
said  consumers  in  lieu  of  the  rates  and  charges 
in  effect  under  special  contracts,  service  under 
said  standard  scliedules  to  commence  upon  the 
effective  date  of  this  order,  and  to  continae 
until  changed  by  further  order  of  the  commis- 
sion." 

One  of  the  questions  that  must  be  deter- 
mined by  this  court  therefore,  is  what  ia 
meant  by,  or  what  is  Included  In,  the  term 
"adequate  consideration"  as  tliat  term  Is  uaed 
in  the  act 

Before  entering  upon  a  discussion  of  that 
question,  it  will  be  convenient  for  us  to  her« 
refer  to  some  of  the  provisions  of  the  act. 

Section  4788  jceads  as  follows: 
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"Bzcept  as  in  this  section  otherwise  ptorided, 
no  public  utilitT  shall  chai^  demand,  collect, 
or  receive  a  greater  or  leas  or  different  com- 
pensation for  any  product  or  commodity  fur- 
nished or  to  be  furnished,  or  for  any  service 
rendered  or  to  be  rendered,  than  the  rates,  tolls, 
rentals,  and  charges  applicable  to  such  products 
or  commodity  or  service  as  specified  in  its  sched- 
ules on  file  and  in  effect  at  the  time,  norsliaU 
any  snch  public  utility  refund  or  remit,  directly 
or  indirectly,  in  any  manner  or  by  any  device, 
any  portion  of  the  rates,  tolls,  rentals,  and 
charges  so  specified,  nor  extend  to  any  corpo- 
ration or  person  any  form  of  contract  or  agree- 
ment, or  any  rule  or  regulation,  or  any  facility 
or  privilece  except  such  as  are  regularly  and 
uniformly  extended  to  all  corporations  and  per- 
sons; provided,  that  the  commission  may  by 
rule  or  order  establish  snch  exceptions  from 
the  operation  of  this  prohilntion  as  it  may  con- 
aider  just  and  reasonable  as  to  each  public 
ntiUty." 

Section  4789  provides: 

"^o  public  utility  shall,  as  to  rates,  charges, 
aervice,  facilities,  or  in  apj  other  respect,  make 
or  grant  any  preference  or  advantage  to  any 
corporation  or  person,  or  subject  any  corpora- 
tion or  person  to  any  prejudice  or  disadvantage. 
No  public  utility  shall  establish  or  maintain 
any  unreasonable  difference  as  to  rates,  charg>- 
es,  service,  facilities,  or  in  any  other  respect, 
either  as  between  localities  or  as  between  class- 
es of  service.  l%e  commission  shall  have  the 
power  to  determine  any  question  of  fact  arisins 
under  tlfls  section." 

Section  4798  is  as  follows: 

"The  commission  is  hereby  vested  with  power 
and  jurisdiction  to  supervise  and  regulate  every 
public  utility  in  this  state,  as  defined  in  this 
titie,  and  to  supervise  all  of  the  business  of 
every  such  pubUc  utility  in  this  state,  and  to 
do  all  things,  whether  herein  specifically  des- 
ignated, or  in  addition  thereto,  which  are  nec- 
essary or  convenient  in  the  exerdae  of  such 
power  and  jarisdicti<m." 

The  various  provisions  of  the  act  have 
been  considered  by  tbis  court  in  the  cases  of 
Snit  Lake  City  v.  Utah  L.  ft  Tr.  Co.,  62  Utah, 
210,  173  Pac.  666,  3  A.  L.  R.  715,  P.  U.  R. 
1918r,  877;  Union  Portland  Cement  Co,  v. 
PabUc  UtUities  Comm.,  18»  Pac.  693,  and 
Mniray  City  v.  Utab  I*  ft  Tr.  Co.,  191  Pac 
421,  to  wblCb  cases  we  refer  for  a  moro  de- 
tailed statement  of  the  provlsionB  of  the  act 

Proceeding  now  to  a  consideration  of  what 
contracts  are  excepted  from  the  act,  we  are 
forced  to  the  conclusion  tbat  not  all  existing 
contracts  were  Intended  to  be  excepted,  but 
only  those  which  were  "founded  upon  an 
adequate  consideration."  To  determine  just 
wbat  is  meant  by  that  phrase  is  not  entirely 
free  from  difficulty. 

The  act  Is  a  very  comprehensive  one,  and. 
In  adopting  It,  It  was  the  evident  purpose 
and  intention  of  tbe  L^slatura  to  prevent, 
so  far  as  possible,  all  preferences  and  dis- 
criminations by  public  utilities  in  tbelr 
rates  and  Charges  for  public  service.    In  ««!- 


nectlon  with  that  purpose  It  Is  also  manifest 
that  it  was  Intended  to  prevent,  so  far  as 
that  could  be  done.  Injustice  where  contracts 
bad  been  entered  Into  before  tbe  passage  of 
tbe  aot  In  which  the  rates  and  Charges  agreed 
upon  were  based  upon  such  a  consideratton 
as  would  work  an  injustice  if  the  rates  were 
Increased  without  In  some  way  making  prop- 
er allowances  fk>r  the  consideration  upon 
which  the  rates  agreed  upon  In  the  contract 
were  based. 

[1-3]  We  find  no  difficulty  In  arriving  at 
tbe  foregoing  oondnslon;  nor,  as  we  imder> 
stand  counsel's  arguments.  Is  there  much  di- 
versity of  (vlnion  with  regard  to  the  cor- 
rectness of  the  foregoing  propositions.  There 
la  great  diversity  of  opinion,  however,  with 
respect  to  what  constitutes  an  adequate  con- 
sideration within  the  purview  of  the  act. 
It  la  strenuously  insisted  by  counsel  for  tbe 
smiting  company  that  by  the  phrase  "ade- 
quate consideration"  Is  meant  sudi  considera- 
tion as  by  text-wrltere  and  courts  of  equity. 
In  equity  proceedings,  has  always  been  con- 
sidered adequate  when  tbe  question  of  ade- 
quacy of  consideration  was  involved  In  such 
proceedings.  In  other  words,  it  Is  contend- 
ed tbat  tbe  term  "adequate  consideration,"  as 
used  in  tbe  act,  must  be  oonstmed  to  mean 
wbat  that  term  has  always  beoi  held  to  mean 
in  the  enforcement  of  contracts.  While  there 
te  much  force  to  tbe  contenticsi,  jret,  in  view 
of  all  tbe  facts  and  drcnmstanoes,  it  Is  far 
from  being  conclusive.  As  before  pointed 
out,  the  act  Is  Intended  to  accomplish  certain 
spedflc  purposes;  therefore  all  of  Its  pro- 
visions, so  far  as  consistent  with  tbe  rules 
of  oonstmction,  must  be  construed  and  ap- 
plied in  baimony  with  and  In  furtherance  of 
those  purposes.  It  is  a  well-recognlzed  rule  of 
interpretation  tbat  where  there  is  doubt  re- 
specting the  true  meaning  of  certain  words 
then  "the  words  should  be  read  in  the  light 
of  the  conditions  and  neceselties  which  tbey 
are  Intended  to  meet  and  tbe  objects  sought 
to  be  attained  thereby."  Brnmmltt  v.  Water- 
works Co.,  33  Utah,  312,  93  Pac.  837,  14  U  R. 
A.  (N.  S.)  619,  126  Am.  St  Rep.  828.  There 
Is  also  another  cardinal  rule  of  interpreta- 
tion to  which  courts  in  particular  cases  must 
have  recourse,  wbldi,  by  the  author  of  Suth- 
erland, Statutory  Construction,  In  section 
279,  Is  stated  thus: 

"The  sense  in  which  genend  words,  or  any 
words,  are  intended  to  be  used,  furnishes  the 
rule  of  interpretation,  and  this  is  to  be  collect- 
ed from  the  context;  and  a  narrower  or  more 
extended  meaning  will  be  given,  according  to 
the  intention  thus  indicated." 

For  a  proper  application  of  the  foregoing 
rule  see  Plaster  ft  Mfg.  Co.  v.  Juab  County, 
33  Utab,  U4,  93  Pac.  63,  14  li.  R.  A  (N.  S.) 
1043.  Moreover,  where,  as  here,  tbe  ques- 
tion affects  public  interests,  and  where  tbe 
BUbjec^matter  of  tbe  contract  in  qoeation 
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Gcmes  eqnarely  within  the  sphere  of  govern- 
mental fanctions,  the  foregoing  rules  of  In- 
terpretation should,  If  necessary,  be  given 
fall  force  and  effect  Keeping  In  mind, 
therefore,  that  public  interests  aa  contra- 
distinguished from  merely  private  Interests 
are  sought  to  be  protected,  and  that  the  dom- 
inating purpose  of  the  act  is  to  prevent  pref- 
erences and  discriminations  respecting  the 
rates  charged  or  received  by  pablic  utilities 
for  services  rendered  or  received,  we  think 
that  the  term  "adequate  consideration,"  as 
used  In  the  act,  must  receive  a  broader  mean- 
ing than  would  ordinarily  be  given  to  it  in 
cases  where  merely  rights  as  between  parties 
to  a  private  contract  were  in  question.  Un- 
der the  circumstances  just  stated,  the  rule 
that  would  ordinarily  be  held  to  apply  as 
between  parties  to  a  private  contract,  when 
the  adequacy  of  consideration  to  support  or 
to  enforce  such  contract  in  equity  is  involved, 
can  therefore  not  be  given  unlimited  applica- 
tion. In  view  of  the  foregoing,  in  our  Judg- 
ment, by  the  term  "adequate  consideration," 
as  used  in  the  act,  is  meant  a  consideration 
such  as  would  prevent  the  utility  or  person 
receiving  the  so-called  free,  or  the  reduced, 
rate  under  an  existing  contract  from  receiv- 
ing a  preferential  or  discriminatory  rate, 
and  for  which  service  the  public  or  some 
other  utility  would  be  required  to  pay  a  high- 
er rate.  In  other  words,  by  adequate  con- 
sideration Is  meant  such  a  consideration  as 
when  all  the  elements  which  enter  Into  the 
transaction  are  considered  would  prevent 
the  benefldary  under  the  contract  from  re- 
ceiving a  substantial  preference  or  advan- 
tage over  the  public  or  other  utility  In  the 
matter  of  rates  or  charges  for  the  services 
rendered.  To  Illustrate:  If,  for  example, 
the  power  company  had  entered  Into  a  con- 
tract with  some  other  utility  to  suppiy  such 
utility  with  electric  energy  in  consideration 
that  such  utility  should  pay  a  stipulated  rate 
or  charge  for  such  service,  and  in  view  that 
the  utility  had  advanced  to  the  power  com- 
pany something  which  was  of  the  reasonable 
value  of  $2,000,  the  rate  had  been  reduced, 
say,  40  per  cent  below  the  ordinary  rate, 
when  in  truth  and  In  fact  such  reduction 
should  have  been,  say,  20  per  cent,  in  order 
to  prevent  the  rate  agreed  upon  from  being 
a  preferential  and  discriminatory  one,  then, 
and  in  such  event,  the  consideration  afore- 
said of  $2,000  would  be  inadequate  to  jus- 
tify the  commission  In  continuing  the  con- 
tract rate,  and  it  should  cancel  it  This 
would  be  so  for  the  reason  that  in  continuing 
such  a  contract  rate  the  commission  would 
bring  about  the  very  result  which  was  sought 
to  be  prevented  by  the  act.  That  is,  if  the 
commission  would  continue  In  force  the  re- 
duced rate  specified  in  the  contract.  It  would 
manifestly  result  in  permitting  a  preferen- 
tial and  discriminatory  rate  to  be  continued 


in  force,  which  wonld  result  in  Injustice  to 
all  other  utilities,  as  well  as  to  the  public, 
who  were  required  to  pay  the  higher  rate 
upon  the  one  band,  while,  upon  the  other,  if 
the  commission  entirely  ignored  the  consid- 
eration in  the  supposed  case,  and  should  en- 
force the  established  rate,  which  might  t>e 
considerably  higher,  it  would  result  in  injus- 
tice and  perhaps  injury  to  the  utility  or  per- 
son who  had  paid  the  consideration  for  the 
reduced  rate.  The  commission  is  fherefore 
given  the  power  to  so  regulate  existing  coa- 
tracts  as  to  prevent  all  preferential  rates 
upon  the  one  hand  and  Injustice  upon  the 
other.  By  section  4788,  supra,  the  commis- 
sion may  also  regulate  rates  in  all  cases  so 
as  to  prevent  injustice.  The  exceptions  In 
the  statute  are  therefore  intended  to  have 
application  only  so  far  as  may  be  necessary 
to  prevent  preferential  rates  from  being  en- 
forced on  the  one  hand  and  from  working  an 
Injustice  upon  the  other. 

In  this  connection  It  must  be  kept  In  mind 
that  by  the  term  "adequate  consideration" 
the .  Legislature  could  not  have  intended  to 
use  that  term  as  a  quid  pro  quo  in  the  sense 
that  as  between  two  parties  to  a  contract  the 
consideration  passing  to  the  utility  for  the 
service  rendered  should  be  equivalent  in  val- 
ue to  the  cost  of  the  service.  With  that  fea- 
ture the  Legislature  bad  no  concern,  nor  any 
right  to  Interfere,  unless  such  Interference 
were  necessary  In  the  public  interest.  A  util- 
ity, in  the  absence  of  a  law  regulating  the 
service  in  the  public  interest,  may  sell  or  dis- 
pose of  its  property,  product,  or  service  at 
such  a  price  and  utmn  such  terms  as  It  may 
choose,  the  same  as  any  one  else,  and  the 
Legislature,  except  in  its  governmental  ca- 
pacity, cannot  unless  it  be  for  the  public 
good,  interfere  with  that  right  The  utility 
may  also  sell  its  service  at  any  price  even 
though  it  should  sustain  a  loss.  When,  how- 
ever, the  statute,  In  the  interest  of  the  pub- 
lic, steps  in,  then  It  must  sell  its  service  at 
the  same  rate  to  all,  and  If  It  has  contracted 
to  sell  such  service  for  a  less  pi<ce  to  one  thap 
It  does  to  another,  such  a  contract  may  tben 
be  held  to  be  preferential  and  discriminatotr. 

By  "adequate  consideration,"  therefore,  as 
that  term  is  used  in  the  act,  is  meant  such  a 
consideration  as  when  added  to  or  considered 
in  connection  with  the  reduced  rate  agreed 
upon  will  make  such  rate  nonpreferential 
and  nondiscriminatory,  by  reason  of  the  fact 
that  the  additional  consideration  paid  and 
received  will  prevent  the  reduced  rate  from 
being  preferential,  in  that  the  contract,  with- 
in the  purview  of  the  act  is  then  "founded 
upon  an  adequate  consideration."  Where, 
under  such  circumstances,  therefore,  a  re- 
duced rate  is  contracted  for  and  allowed,  nei- 
ther the  public  nor  any  other  utility  can  com- 
plain, for  the  simple  reason  that  there  is  in 
fact  no  preference  or  diacrimlnatlon.    When 
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we  consider  all  of  the  provislcmB  of  the  act, 
and  keep  In  mind  that  free  as  well  as  reduced 
rate  service  Is  provided  for,  we  can  see  no 
escape  from  the  foregoing  conclusions.  How' 
would  it  be  possible,  under  the  provisions  of 
the  act,  to  sustain  a  contract  for  free  serv- 
ice? If  a  contract  for  free  service  cannot  be 
sustained,  because  it  wonld  be  preferential, 
then  one  for  a  reduced  rate  service  cannot  be 
sustained.  What  would  be  an  adequate  con- 
sideration to  support  a  contract  for  "free" 
service  under  the  act?  Manifestly,  such  a 
consideration  as  would  prevent  the  rate 
agreed  upon  from  being  preferential  and  dis- 
criminatory. To  do  that  the  consideration 
would  have  to  be  such  as  would  at  least  ap- 
proximate. If  not  equal,  the  amount  that 
would  have  to  be  paid  for  the  service  luder 
the  usual  and  ordinary  rate.  It  could  be 
nothing  less,  and  yet  not  be  discriminatory 
or  preferential.  To  my  mind  it  Is  utterly  In- 
conceivable why  the  adjective  "adequate" 
was  used  in  the  act  If  it  was  not  used  in  the 
sense  hereinbefore  indicated.  It  the  word 
bad  reference  merely  to  adequacy  of  consid- 
eration as  between  the  parties  to  the  con- 
tract, then  It  is  entirely  without  force  or  ef- 
fect As  between  the  parties  the  agreement 
on  the  part  of  the  power  company  to  supply 
electrical  energy  at  a  stipulated  rate  or  price 
and  the  promise  on  the  part  of  the  smelting 
company  to  take  the  energy  and  to  pay  there- 
for the  price  agreed  upon  certainly  was  an 
adequate  consideration  to  sustain  the  con- 
tract anywhere  and  in  any  court,  either  of 
law  or  equity,  without  anything  more.  Why, 
then,  Bpetik  of  an  adequate  consideration. 
The  only  reason  for  using  that  term  In  the 
statute  was  that  a  contract,  in  order  to  come 
within  the  exception,  had  to  be  founded  upon 
such  a  consideration  as  wonld  require  the 
smelting  company  to  pay,  approximately  at 
least,  the  same  rate  as  the  public  or  any 
other  utility  was  required  to  pay  for  elec- 
trical energy  which  was  being  used  under 
similar  circumstances.  The  purjxwe  of  using 
the  term  was  to  protect  the  public  as  well  as 
other  public  utilities  from  being  discrimi- 
nated against  by  having  to  pay  a  higher  rate 
for  electrical  energy  than  those  who  are  pay- 
ing for  the  same  energy  under  contracts.  If, 
therefore,  the  consideration  passing  from  the 
contract  holder  to  the  power  company  was 
approximately  sufficient  to  prevent  the  con- 
tract rate  from  being  preferential  and  dis- 
criminatory, then  such  consideration  was  an 
adequate  consideration  within  the  contem- 
plation of  the  act;  otherwise  not  By  what 
we  have  said  we  do  not  mean  that  the  ade- 
quacy of  the  consideration  can  be  ascertained 
as  tho«gh  it  were  weighed  in  the  scales  of 
an  assayer  or  an  apothecary,  but  what  we 
do  mean  is  that  by  adequate  consideration  is 
meant  such  a  consideration  for  the  service  as 
trill  clearly  prevent  the  rate  agreed  upon  In 


;  the  contract  from  being  preferential  or  dis- 
criminatory. We  are  also  of  the  opinion  that 
in  determining  whether  a  contract  in  which 
a  specific  rate  is  agreed  upon  la  founded  upon 
an  adequate  consideration  or  not  the  com- 
mission must  take  into  consideration  all  of 
the  facts  and  circumstances  and  all  of  the 
matters  which  have  a  direct  relation  to  the 
subject-matter,  and  from  all  of  those  things 
determine  whether  the  contract  in  which  a 
reduced  rate  is  agreed  upon  is  founded  upon 
an  adequate  consideration,  and  whether  the 
reduced  rate  agreed  upon  is  or  If  It  should  be 
continued  in  force  will  be  or  become  prefer- 
ential and  discriminatory.  If,  after  a  con- 
sideration of  the  foregoing  elements  a  rate. 
If  continued,  would  be  preferential  and  dis- 
criminatory, then,  in  our  judgmmt  the  com- 
mission should  find  that  the  contract  fixing 
such  rate  to  not  founded  upon  an  adequate 
consideration  within  the  pnrvlew  of  the  act, 
and  the  rate  agreed  upon  should  be  modified 
so  as  to  prevent  It  from  being  preferential 
and  discriminatory.  .It  needs  no  argument  to 
demonstrate  that  whether  a  rate  is  founded 
upon  an  adequate  consideration  and  Is  pref- 
erential and  discriminatory  or  not  is,  to 
say  the  least  a  mixed  question  of  law  and 
fact  and.  In  most  Instances,  principally  one 
of  fact  and  must  therefore  be  determined  by 
the  commission  from  all  the  facts  and  dr- 
cumstances,  as  before  Indicated. 

[4]  Without  now  pansing  to  go  into  the  evi- 
dence It  must  suffice  to  say  that  the  consid- 
eration for  the  rate  agreed  upon  in  the  con- 
tract in  question  in  this  proceeding  does  not 
measure  up  to  the  standard  or  rule  we  have 
just  stated,  and  therefore  there  was  ample 
authority  for  the  commission  to  refuse  to  ap- 
prove the  rate  agreed  upon  in  said  contract 

In  connection  with  the  foregoing  it  is  also 
made  to  appear  that  the  contract  rates  are 
manifestly  lower  than  the  regnilar  rates.  It 
is  not  disputed  that  the  electric  energy  sold 
by  the  power  company  under  the  special  con- 
tracts involved  In  the  hearing  to  which  we 
have  referred  amounted  to  78  per  cent  of  its 
total  sales,  while  for  this  78  per  cent  the 
special  contractees  paid  only  39  per  cent  of 
its  total  earnings.  In  view  of  that  It  neces- 
sarily follows  that  the  public  and  other  utili- 
ties must  pay  Increased  rates  to  maintain  the 
service. 

It  la,  however,  also  contended  with  much 
vigor  that  the  commission  exceeded  Its  au- 
thority in  interfering  with  the  rate  stipu- 
lated in  the  contract  in  question,  for  the  rea- 
son that  in  doing  so  It  violated  both  the  Con- 
stitution of  this  state  and  the  federal  Ck>n- 
stitution,  both  of  which  prohibit  the  passage 
of  any  law  "impairing  the  obligations  of  con- 
tracts." Article  1,  S  18,  Utah  Constitution; 
article  1,  {  10,  federal  Constitution. 

[S]  It  has  been  held  repeatedly,  both  by  the 
Supreme  Court  of  the  United  States  and  the 
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ooorts  of  last  resort  of  many  of  the  states, 
Incladliig  this  court,  th^t  the  regulation  of 
rates  for  public  utilities  Is  a  gOTermnental 
function  coming  directly  within  the  police 
power  of  the  state,  and  that  for  that  reason 
the  establishing  or  modifying  of  rates,  al- 
though contractual,  does  not  violate  the  con- 
stitutional provision  aforesaid.  Among  the 
numerous  cases  that  could  be  cited  in  sup- 
port of  the  foregoing  proposition  we  shall 
refer  only  to  the  following:  Union  Go.  v. 
Georgia  P.  S.  C,  248  U.  S.  372,  39  Snp.  Ct 
U7,  63  L.  Ed.  309,  9  A.  U  R.  1420;  Finney  & 
Boyle  Oa  v.  Los  Angeles  Q.  &  E.  Co.,  168  Cal. 
12.  141  Pac.  620.  U  R.  A.  19150.  282,  Ann. 
Cas.  1916D,  471 ;  Bolt  ft  Nut  Go.  v.  Light  & 
Power  Cc  276  Mo.  629,  204  8.  W.  1074;  Mil- 
waukee Blec.  By.  ▼.  Wisconsin  R.  R.  Gom.. 
288  U.  S.  174,  36  Sup.  Ct  820,  59  U  Ed.  1254; 
State  T.  BUllngs  Gas  Co.,  56  Mont  102.  173 
Pac.  799;  City  of  Pawbuska  t.  Pawbuska 
O.  ft  6.  Co..  64  OU.  214,  166  Pac.  1058; 
CBty  of  Woodbnm  t.  Public  Service  Com- 
mission, 82  Or.  U4.  IQl  Pac.  391,  L.  R.  A. 
1917C,  98;  City  of  Hlllsboro  v.  Public  Serv- 
ice Commission  of  Oregon.  97  Or.  320.  187 
Paa  617,  192  Pac.  390;  Limonelra  v.  Rail- 
road Commission.  174  GaU  232,  162  Pac. 
1033 ;  Wlnfield  v.  Public  Service  Commission, 
187  Ind.  53,  118  N.  B.  631 ;  Chicago,  R.  I.  ft 
P.  Ry.  Co.  V.  Taylor  (Okl.)  192  Pac.  349.  The 
question  was  also  considered  by  this  court  in 
Salt  Lake  City  ▼.  Utah  L.  ft  Tr.  Co.,  62  Utah, 
210,  173  Pac.  666,  8  A.  Ii.  B.  718,  P.  U.  B. 
1918-F,  377. 

It  is,  however,  insisted  that  tbe  foregoing 
cases  are  not  controlling  here  for  the  rea- 
son that  in  those  cases  the  contracts  in  ques- 
tion were  entered  Into  after  the  utilities  law 
was  passed,  or  that  the  cases  emanated  from 
states  where  there  were  constitutional  pro- 
visions authorizing  the  regulation  of  rates, 
while  In  the  Instant  case  the  contract  In  ques- 
tion was  entered  into  long  before  the  act  was 
passed.  It  is  therefore  argued  that  In  view 
that  there  was  neither  a  statutory  regulation 
law  nor  a  constitutional  provision  authoriz- 
ing such  regulation  in  force  at  the  time  the 
contract  was  entered  into.  It  was  lawful 
when  made  and  in  view  of  that  the  obliga- 
tions thereby  assumed  cannot  be  changed 
without  impairing  its  obligations.  While  it 
is  true  that  the  contract  In  question  was  en- 
tered into  before  the  act  was  passed,  and 
equally  true  that  in  this  state  there  Is  no 
constitutional  provision  expressly  authorizing 
tbe  Legislature  to  regulate  rates  for  a  service 
sndi  as  is  rendered  by  the  power  company, 
yet  it  Is  beyond  controversy  that  the  right  to 
regulate  the  rates  of  public  utilities  always 
existed  potentially,  and  that  the  right  could 
be  exercised  at  any  time  the  state,  through 
Its  agency,  the  L^lslature,  deemed  it  wise 
and  proper  so  to  do.  Where  the  right  to  ex- 
etdse  the  police  power  exists  we  can  coa- 


oeive  of  no  valid  reasoo  why  tliie  state  may 
not  exerdae  the  right  at  any  time,  and  that 
every  contract  concerning  rates  for  public 
utility  service  must  conclusively  be  presumed 
to  have  been  entered  Into  in  view  of  and  sub- 
ject to  that  right.  If  that  were  not  so,  then 
a  public  utility  could  enter  into  a  long-term 
contract,  say  for  60  years  or  longer,  in  which 
it  was  given  a  preferential  or  discriminatory 
rate,  and  it  thereby  not  only  Qould  prevent 
any  other  similar  utility  to  socoessfully  com- 
pete wtfa  it,  but  it  could  miooessfully  defy 
tbe  sovereign  state  Itsdf.  Such,  tiappUy,  Is 
not  the  law. 

In  Chicago,  R.  L  ft  P.  By.  Ca  t.  Taylor, 
supra,  it  is  said: 

"It  has  been  said  that  the  'police  power  is 
that  inherent  sovereignty  which  It  is  the  right 
and  duty  of  the  government  or  its  agents  to 
exercise,  whenever  public  policy  [in  a  broad 
sense]  demands,  for  tbe  benefit  of  society  at 
large,  regulations  to  guard  its  morals,  safety, 
health,  order,  or  to  insure  in  any  respect  such 
economic  conditions  as  an  advancing  dvilizBtion 
of  a  highly  complex  character  requires.' 
•  •  •  The  police  power  is  an  attribnte  of 
soverrignty,  and  exists  withotrt  retervationt  «» 
the  Conttitution,  being  fotutdei  on  the  iutu  of 
the  $ta*e  to  protect  ite  oMaent  and  provide  for 
the  eafety  and  good  order  of  eociety."  (Italics 
ours.) 

In  the  course  of  the  opinion  in  the  case  re- 
ferred to  it  Is  further  said: 

"As  neither  the  state  nor  the  munldpality 
can  surrender  by  contract  the  goTcmmental 
power  to  guard  the  safety,  morals,  health,  and 
good  order  of  society,  a  contract  purporting  to 
do  so  is  void  ab  initio,  and,  being  void,  it  is 
Impossible  to  speak  of  laws  in  conflict  with  its 
terms  as  impairing  the  obligations  of  a  con^ 
tract." 

In  the  case  of  Producers'  Transp.  Co,  ▼.  B. 
B.  Comm.,  261  U.  S.  228.  40  Sup.  Ct.  181,  64  Ii. 
Ed.  239,  the  Supreme  Court  of  tbe  United 
States,  in  considering  the  power  of  the  state 
to  interfere  with  existing  contracts,  In  the 
course  of  the  opinion,  says: 

"That  some  of  the  contracts  before  mention- 
ed were  entered  into  before  the  statute  was 
adopted  or  the  order  made  is  not  material. 
A  common  carrier  cannot,  by  making  contracts 
for  future  transportation  or  by  mortgaging  its 
property  or  pledging  its  income,  prevent  or 
postpone  the  exertion  by  the  state  of  the  power 
to  regulate  the  carrier's  rates  and  practices." 

The  right  and  duty  of  the  state  to  rcgo- 
late  the  rates  of  public  utilities  In  the  public 
interest  is  as  much  an  attribute  of  sover- 
eignty or  of  government  as  are  the  things 
enumerated  in  the  excerpt  above  quoted 
from  Chicago,  R.  I.  ft  P.  Ry.  Co.  y.  Taylor, 
supra,  and  hence  comes  squarely  within  tile 
principle  there  stated. 

In  Wlnfleld  v.  Public  Service  ComnL,  187 
Ind.  63,  118  N.  B.  631,  the  Supreme  Court 
of  Tpfl^w'"',  In  the  course  of  tbe  opinion,  after 
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have  qaoted  from,  as  well  as  In  many  oth- 
era.  It  seems  to  be  assmned  that  the  stats 
may  surrender  its  sovereign  or  governmen- 
tal right  and  power  to  regulate  rates,  yet, 
in  view  that  that  question  is  not  directly 
involved  now,  we  express  no  <9inl<m  uiKm  It. 

It  is  also  contended  that,  although  It  be 
conceded  that  the  commission  bad  the  pow- 
er to  change  the  rate  agreed  upon  in  the 
contract  in  question,  yet,  in  case  it  did  so. 
it  had  no  power  to  keep  in  force  all  other 
obligations  of  the  contract  asstuned  by  tb« 
smelting  company.  Whether  in  changing 
the  rates  agreed  uiwn  in  a  contract  the  oth- 
er provisions  thereof  are  atTected,  and,  it 
BO,  to  what  extent,  is  not  involved  in  this 
proceeding,,  and  upon  that  qnestion  we  like- 
wise express  no  oplniim. 

Nor  is  the  quesdon  regarding  the  extent 
the  rates  should  be  modified  or  increased, 
if  at  all,  involved  here.  It  may  be,  as  sug- 
gested by  counsel,  that  the  power  comimny 
is  demanding  a  greater  increase  in  rates 
than  it  is  entitled  to,  TbAt  question,  how- 
ever, is  still  pending  before  the  commission, 
and  we  must  assume  that  the  commission 
will  not  permit  the  power  company  to  im- 
pose upon  the  public  by  granting  it  the  right 
to  charge  and  collect  excessive  rates,  or 
rates  that  are  higher  than  will  enable  it  to 
etTectuate  the  purpose  for  which  it  is  cre- 
ated and  to  adequately  serve  the  public. 
Nor  can  we  assume  that  the  commission  will 
permit  the  power  company  to  inflate  the 
value  of  its  properties  with  a  view  of  en- 
abling its  stockholders  to  realize  large  prof- 
its upon  their  stock.  All  of  these  matters 
must  be  determined  by  the  commission,  and 
In  discharging  Its  duties  in  that  regard,  in 
view  of  the  abnormal  conditions  existing, 
the  greatest  care  must,  and  no  doubt  will, 
be  exercised  to  prevent  injury  to  the  public 
or  to  the  public  utility. 

The  order  of  the  commission  is  therefore 
not  vulnerable  to  the  objections  urged 
against  it,  and  should  be  aflSrmed.  Such  is 
the  order.  €k>sts  to  be  paid  by  the  smelt- 
ing company. 


stating  that  unless  the  state  has  clearly  di- 
vested itself  of  the  right  to  exerdse  the 
police  power  to  regulate  rates,  held  that  the 
state  may  "for  the  public  good  regulate  the 
acts  and  ctmduct  of  the  public  service  com- 
panies," and  further  said: 

"Every  charter  granted  by  the  state,  and  eiv- 
ery  franchise,  whether  granted  by  the  state  di- 
rectly or  by  the  mmiicipality  acting  as  agent  of 
the  state,  Is  granted  in  view  of  the  roles  above 
stated,  and  especially  in  contemplation  of  the 
fact  that  unless  the  state  has  in  the  charter 
to  the  utility  company,  or  in  the  authority  to 
its  agent,  or  by  ratification,  abandoned  its  pow- 
er to  so  regulate,  the  stote'a  power  is  by  im- 
plication written  into  such  contract;  and 
therefore  the  state's  act  of  regulation,  within 
the  limits  shove  stated,  is  not  an  impairment 
of  the  contract,  bat  rather  an  exerdse  of  a 
right  provided  in  tbe  contract" 

A  large  number  of  cases  are  cited. 

The  same  thought  is  expressed  in  a  differ- 
ent way  by  the  Supreme  Court  of  Oregon  in 
Caty  of  Woodbum  v.  Public  Service  C5omm., 
etc.,  82  Or.  U4, 161  Pac  391,  Ij.  B.  A  19170, 
98,  as  follows: 

"If  a  telephone  company's  franchise  from  a 
dty.  limiting  rates  to  be  charged,  is  deemed  a 
contract,  the  mere  fact  that  it  was  made  prior 
to  the  enactment  of  the  Public  Utility  Act 
(Laws  1911,  p.  483),  and  before  the  state  at- 
tempted to  regulate  such  rates,  does  not  de- 
bar t^e  state  from  increasing  the  rates  as  fixed 
in  the  franchise,  because  when  the  state  exer- 
cises its  police  power  it  does  not  worlc  any 
impairment  of  obligation  of  the  contract;  the 
possibility  of  the  exerdse  of  such  power  being 
an  implied  term  of  the  contract." 

It  wUl  be  observed  that  in  the  foregoing 
case,  although  the  contract  was  entered  in- 
to before  the  law  was  passed,  yet  the  Su- 
preme Oourt  of  Oregon  held  that  it  made 
no  difTerence.  We  remark  that  in  the  Oon- 
Btltution  of  Oregon  Is  found  a  provision 
precisely  like  that  In  our  Constitution  re- 
specting the  impairment  of  the  obligations 
of  contracts.    See  article  1,  I  21,  Or.  Const. 

[6]  Nor  is  the  contention  that  there  is  a 
difference  between  rates  fixed  In  so-called 
franchise  ordinances  and  those  fixed  in  or- 
dinary contracts  tenable.  Indeed,  if  there 
is  any  difference  at  all  in  that  regard,  it 
should  be  in  favor  of  contracts  entered  into 
In  such  franchise  ordinances.  Franchise  or- 
dinances, so  far  as  contractual,  are  precise- 
ly like  other  cimtracts.  There  is  nothing  in 
either  our  Constitution  or  any  statute  where- 
by the  state  has  surrendered  its  right  to  reg- 
ulate the  rates  ot  public  utilities  at  any 
time.  There  is  therefore  no  basis  for  the 
foregoing  contention,  and  in  view  of  what 
bas  been  said  the  Legislature  was  clearly 
within  ita  rights  when  it  authorized  the 
couunlssion  to  regulate  the  rates  and  charg- 
es of  public  utilities  in  existing  contracts. 

We  remark  that  while  In  the  cases  we 


OORFMAN,    a    J.,    and 
THURMAN,  JJ.,  concur. 


WEBBR    and 


GIDEON,  3,  (concurring).  I  am  aware 
that  neither  litigants  nor  members  of  the 
bar  are  much  Interested  in  the  reasons  that 
Impel  courts  to  arrive  at  results  in  any  par- 
ticular case  or  group  of  cases.  It  is  there- 
fore with  some  rductance  that  I  essay  to 
put  In  the  form  of  an  opinion  the  reasons 
why  I  concur  In  the  result  reached  by  the 
court  in  the  opinion  prepared  by  Mr.  Jus* 
Uce  rRICK. 

I  do  not  agree  with  the  reasons  given  nor 
with  the  conclusions  reached  in  the  opinion 
respecting  the  meaning  or  intent  of  the  Leg- 
islature by  the  adoption  ot  ttw  mudi  dl»- 
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cussed  proviso  or  exception  found  In  C!oinp. 
Laws  Utab  1917,  f  4787. 

Three  major  propositions  are  Involved  In 
the  record  presented  to  the  court  in  these 
proceedings:  (1)  Has  the  Legislature,  by  a 
general  enactment,  power  to  authorize  the 
Public  Utilities  Ciomniisslon  to  investigate 
contracts  made  by  the  utility  (power  com- 
pany) with  consumers  of  electrical  energy 
prior  to  the  adoption  of  the  Public  Utilities 
Act,  and  to  give  the  commission  power  to  de- 
termine whether  such  contracts  are  dis- 
criminatory or  preferential,  and,  if  found  to 
be  such,  to  direct  the  consumer  by  order  to 
pay  additional  consideration  for  sudi  elec- 
trical energy?  (2)  Assuming  that  the  Legis- 
lature has  such  power,  has  it,  in  the  act 
under  consideration,  granted  such  power  to 
the  commission,  or  has  it  not  attempted  to 
except  such  contracts  from  the  Jurisdiction 
of  the  commission?  (3)  Assuming  that  the 
Legislature  has  such  authority,  and  assum- 
ing further  that  by  the  provisions  of  the 
Utilities  Act  it  has  delegated  the  power  to 
fix  rates  to  be  charged  by  public  utilities, 
does  the  effort  (If  such  be  the  intent)  to  ex- 
empt the  contracts  existing  at  the  date  of 
the  enactment  of  the  act  from  the  control 
of  the  commission  conflict  with  the  consti- 
tutional provision  that  aU  laws  of  a  general 
nature  must  be  uniform  In  their  application? 

1.  The  recent  decisions  of  the  United 
States  Supreme  Oourt  and  the  opinion  of 
this  court  in  these  cases  necessitate  an  af- 
firmative answer  to  the  first  query  sug- 
gested. 

2.  The  proviso,  or  exception,  found  In 
Comp.  Laws  Utah  1917,  (  4787,  so  far  as 
material,  is  as  follows: 

"NothlDg  in  this  title  contained  shall  be 
construed  •  •  *  to  prevent  the  carrying  ont 
of  contracts  for  free  or  reduced  rate  passen^r 
transportation  or  other  public  utility  service 
heretofore  made  founded  upon  adequate  con- 
sideration and  lawful  when  made." 

From  the  language  of  the  proviso,  It  ap- 
pears to  be  conclusive  that  the  Legislature 
intended  to  withhold  existing  contracts  from 
the  control  of  the  commission.  I  am  as- 
suming always  in  this  discussion  that  such 
contracts  were  founded  upon  an  adequate 
consideration  and  lawful  when  made. 

The  term  "adequate  consideration,"  when 
used  by  courts  and  text-writers,  has  a  well- 
understood  meaning.  It  may  be  said  to 
hare  an  "approved  usage"  In  Its  applica- 
tion, and  should  be  so  construed,  unless 
there  is  something  In  the  context  of  the 
statute  wherein  It  Is  found  to  compel  a  dif- 
ferent construction.  C!omp.  Laws  Utah  1917, 
{  6847 ;  Miles  v.  Wells,  22  Utah,  55,  61  Pac 
669.  A  contract  founded  upon  an  adequate 
consideration  may  be  said  to  be  such  a  con- 
tract as  courts  recognize  as  binding  upon 
the  parties.  I  find  nothing  in  the  act  to 
necessitate  the  construction  of  a  legal  fic- 


tion or  the  indulgence  of  an  assumption  that 
the  Legislature  intended  something  foreign 
to  the  usual  and  customarily  accepted  mean- 
ing of  the  language  used.  The  language  Is 
neither  ambiguous  nor  uncertain.  It  says 
"adequate  consideration,"  not  special  consid- 
eration. It  Is  hardly  conceivable  that  if 
the  Legislature  Intended  any  other  consid- 
eration than  that  understood  by  the  com* 
monly  accepted  meaning  of  the  words  used. 
It  would  not  have  employed  some  apt  word 
or  phrase  to  clearly  express  that  meaning. 
The  discussions  leading  up  to  the  recent  en- 
actment of  the  law,  which  are  matters  of 
common  knowledge,  as  well  as  the  almost 
universal  opinion  of  the  legal  profession 
that  this  and  similar  contracts  were  pro- 
tected by  the  provisions  of  the  C!onstitutlon 
denying  to  the  Legislature  power  to  pass 
any  laws  impairing  the  obligations  of  con- 
tracts, are  at  least  persuasive  that  the  Leg- 
islature Intended  to  exempt  such  contracts 
as  plaintiff's  from  the  Jurisdiction  of  the 
commission.  The  Senate  committee  who 
considered  and  reported  this  bill  included  at 
least  two  attorneys  of  recognized  ability 
and  knowledge  of  the  law.  It  Is  at  least  a 
reasonable  Inference,  In  my  Judgment,  that 
If  the  members  of  the  committee  had  in 
mind  any  other  thought  than  that  convey- 
ed by  the  ordinarily  accepted  meaning  of 
the  words  used,  some  way  would  have  been 
suggested  to  express  that  meaning.  More- 
over, to  give  to  the  words  "adequate  consid- 
eration" a  meaning  other  than  that  convey- 
ed by  their  commonly  accepted  import,  or 
to  make  them  mean  a  special  consideration. 
Is  to  render  the  phrase  meaningless.  To 
illustrate:  Let  us  suppose  that  the  law  had 
been  enacted  in  its  .present  exact  language, 
except  that  this  proviso  had  been  omitted. 
Then  let  us  assume  further  that  the  commls^ 
slon  had  made  an  investigation  of  the  plain- 
tiff's contract  and  other  similar  contracts, 
and  had  determined  that  plalntlfTs'  contract 
was  discriminatory  or  preferential,  and  di- 
rected the  plaintiff  to  pay  for  the  electrical 
energy  received  by  it  under  a  schedule  pre- 
pared by  the  commission  as  governing  such 
a  consumer.  Plaintiff,  however,  was  able 
to  convince  the  commission  that  at  the  date 
of  the  contract,  or  at  any  other  time,  it  had 
given  to  the  power  company,  the  utility,  a 
consideration  that  in  value  equaled  the  dif- 
ference between  the  rate  fixed  in  the  sched- 
ule and  the  rate  fixed  in  the  contract.  Does 
any  one  doubt  that  under  such  a  state  of 
fact  the  court  would  direct  a  fulfillment  of 
the  contract  on  the  part  of  the  power  com- 
pany without  any  additional  compensation? 
I  think  not.  In  what  way,  then,  has  the 
proviso,  as  construed,  added' to  or  subtract- 
ed anything  from  the  legal  rights  of  the 
parties?  It  leaves  them  Just  where  they 
were,  and  would  have  been  U  the  proviso 
had  been  omitted. 
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I  cannot,  therefore,  Indorse  the  conclusion 
that  the  Legislature  Intended  by  the  words 
"adequate  consideration"  a  special  consid- 
eration as  determined  by  the  commission 
and  the  decision  of  this  court 

3.  I  am  convinced,  however,  that  the  at- 
tempt of  the  Legislature  to  exempt  existing 
contracts  from  the  Jurisdiction  of  the  C(Hn- 
miasion  must  be  held  to  be  nugatory,  be- 
cause otherwise  It  would  result  in  prevent- 
ing the  equal  operation  of  a  law  of  a  gen- 
eral nature.  It  is  conceded  in  the  argument 
that  the  law  creating  the  Public  Utilities 
Commission  Is  comprehensive  in  its  scope, 
and  has  for  its  chief  purpose  the  regulation 
of  such  industries  as  are  serving  the  pub- 
lic, and  to  prevent  discrimination  or  prefer- 
ences by  such  industries.  That  intent  is 
manifest,  not  only  from  the  known  object 
of  the  law,  but  from  the  express  words  set 
forth  in  section  4789  and  other  sections  of 
the  act.  No  one  will  seriously  contend  that 
if  the  Legislature  had  by  express  words  un- 
dertaken to  except  certain  consumers,  or  a 
designated  class  of  consumers,  from  the  Ju- 
risdiction of  the  commission,  legislatlQn  of 
that  sort  would  have  been  within  its  power. 
After  all,  is  not  that  Just  the  effect  of  the 
proviso?  Admitting  the  power  of  the  Leg- 
islatiire  to  enact  a  valid  law  respecting  any 
subject,  such  admission  carries  with  it  the 
constitutional  necessity  on  the  part  of  the 
lawmaking  body  to  make  such  law  uniform 
In  its  application  and  operation.  Northern 
Pac.  Ry.  Co.  v.  North  Dakota,  236  U.  S,  685, 
35  Sup.  Ct  429,  59  L.  Ed.  735,  L.  R.  A. 
1917F,  1148,  Ann.  Cas.  1916A,  1;  Lake 
Shore  ft  Mich.  Southern  Ry.  Co.  v.  Smith, 
173  U.  S.  684,  19  Sup.  Ot.  565,  43  L.  Ed.  858. 
In  the  last  case  cited  the  court  said: 

"The  queetion  is  presented  in  this  case  wheth- 
er the  Lpgislature  of  a  state,  having  power  to 
fix  maximum  rates,  *  •  *  has  also  the  right, 
after  having  fixed  a  maximum  rate  for  the 
transportation  of  passengers,  to  atill  further 
regulate  their  aCFairs  and  to  discriminate  and 
make  an  exception  in  favor  of  certain  persons, 
and  give  to  them  a  right  of  transportation  for 
a  less  sum  than  the  general  rate  provided  by 
law.    ♦    •    • 

"It  does  not  seem  to  ns  that  this  claim  is 
well  founded.  We  cannot  regard  this  exception- 
al legislation  as  the  exercise  of  a  lesser  right 
which  is  included  in  the  greater  one  to  fix  by 
■tatnte  maximum  rates  for  railroad  companies. 


The  latter  is  a  power  to  make  a  general  rule 
applicable  in  all  cases  and  without  discrimina- 
tion in  favor  of  or  against  any  individual." 

The  legislative  act  creating  the  Public 
Utilities  Commission,  by  unambiguous  lan- 
guage, gave  to  the  commission  plenary  pow- 
er to  regulate  rates  to  be  charged  for  serv- 
ices by  a  public  utility.  In  that  regard  it  ia 
general  in  its  application.  If  that  proviso 
is  to  be  given  the  effect  such  as  In  my  Judg- 
ment the  Legislature  Intended,  it  would  of 
necessity  conflict  with  the  principle  of  law 
announced  in  the  above  excerpt  from  the 
opinion  of  the  Supreme  Court  of  the  Uoitdd 
States. 

On  Application  for  Rehearing. 

FRICE,  J.  An  application  for  rehearing 
has  been  filed  in  the  above-entitled  case  and 
also  In  the  other  17  cases  in  whldi  the  de- 
cisions follow  the  decision  in  this  case. 

The  only  question  presented  by  conned 
which  requires  consideration  on.  this  appli- 
cation is  whether,  as  counsel  suggests,  this 
court  has,  in  its  decision,  approved  the  or- 
der of  the  Public  Utilities  Commission  in 
which  it  required  the  Utah  Copper  Company 
and  some  of  the  other  plaintiffs  to  pay  the 
temporary  rates  fixed  by  the  conmiissiou, 
which  rates  were  In  excess  of  the  contract 
rates  existing  between  the  defendant  Utah 
Power  &  Light  Company  and  the  several 
plaintiffs  referred  to.  That  question  was 
not,  nor  was  It  Intended  to  be,  decided  in 
any  of  those  cases.  As  we  viewed  the  mat- 
ter, and  as- we  now  view  It,  that  question 
was  not  involved  in  the  proceedings,  and 
hence  was  not  decided.  The  question  of 
whether  the  rates  fixed  by  the  commission, 
and  which  it  ordered  the  plaintiffs  afore- 
said to  pay,  were  Just  and  reasonable,  or 
whether  they  apply  to  any  one  or  more,  or 
all,  of  the  plaintiffs,  or  whether,  under  the 
circumstances,  the  commission  had  the  pow- 
er to  make  and  enforce  them,  was  not  con- 
sidered and  not  decided. 

In  view  of  that,  the  applications  for  re- 
hearing should  be  and  accordingly  are,  de- 
nied. 

CORFMAN,  O.  J.,  and  WEBER,  QIDEON, 
and  THURMAN,  JJ.,  concur. 


Digitized  by 


Google 


912 


197  FAOIFIO  BEPOBTER 


(ntah 


W  Utah.  IK) 

UNITED  STATES  FUEL  CO.  v.  UTAH  POW- 
ER ft  LIGHT  CO.  et  al.  (Nos.  3580,  3582, 
3585,  3587-3600.) 

(Sapreme  Coart  of  Utah.    May  ^  lOZL) 

Application  for  writ  of  review  by  the  United 
States  Fuel  Company  against  the  Utah  Power 
&  Ldght  Company  and  the  Public  Dtilitiea 
Commission  of  Utah,  with  which  were  also 
heard  separate  applications  by  the  Utah  Cop- 
per Company,  by  the  Standard  Coal  Company, 
by  the  Union  Portland  Cement  Company,  by 
the  Ogden  Portland  Cement  Company,  by  the 
Oregon  Short  Line  Bailroad  Company,  by  the 
Utah-Idaho  Central  Railroad,  by  the  Bam- 
berger Electric  Railroad,  by  the  Utah  Steel 
Corporation,  by  the  Silver  Eling  Coalition  Mines 
Company,  by  the  Judge  Mining  &  Smelting 
Company,  by  the  Utah  Metal  &  Tunnel  Com- 
pany, by  the  Salt  Iiake  &  Utah  Railroad  Com- 
pany, by  the  Salt  Lake  Terminal  Company, 
by  the  Utah  Hotel  Company,  by  the  Deseret 
News,  and  by  Salt  Lake  City  and  others  against 
the  same  defendants.  Ciders  of  the  Utilities 
Commission  sought  to  be  reviewed  affirmed. 

.Howat,  Marshall,  Macmillan  &  Crow,  of  Salt 
Lake  City,  for  plaintiffs  U.  S.  Smelting  Refin- 
ing &  MUliog  Co.  and  U.  S.  Fuel  Co. 

Dickson,  Ellis,  Lucas  A  Adamson,  of  Salt 
l>ake  City,  for  plaintiff  Utah  Copper  Co. 

A.  R.  Barnes,  of  Salt  Lake  City,  for  plain- 
tiff Standard  Coal  Co. 

H.  H.  Hemderaon,  of  Ogden,  for  plaintiff  Un>- 
ion  Portland  Cement  Co. 

Chaa.  B.  Hollingsworth,  of  Ogden,  for  plain- 
tiff Ogden  Portland  Cement  Co. 

Geo.  H.  Smith,  Jno.  V.  I^le,  and  J.  T.  Ham- 
mond, Jr.,  all  of  Salt  Lake  City,  for  plaintiff 
Oregon  Sliort  Une  R.  Co. 

De  Vine,  Howell,  Stine,  Gwilliam,  of  Ogden, 
for  plaintiffs  Utah-Idaho  Cent.  B.  Co.  and  Bam- 
berger Electric  R.  R.. 

B.  L.  liberman,  of  Salt  Lake  Gitj,  for  plain- 
tiff Utah  Steel  Corporation. 

Bawlins,  Bay  ft  Bawling,  of  Salt  Lake  Olt7> 
for  plaintiffs  Silver  Sng  Oc,  and  Jndge  Min- 
ing ft  Bmcltiag  Co. 


Dey  Hoppangh  ft  Mark,  of  Salt  Lak*  CItj,  for 
plaintiff  Utah  Metal  ft  Tunnel  Co. 

Van  Cott,  Biter  ft  Famsworth,  of  Salt  Lake 
City,  for  plaintiffs  Salt  Iiake  ft  U.  B.  Co.,  Salt 
Lake  Terminal  Co.,  Utah  Hotel  Co.,  and  Dea- 
eret  News.  - 

W.  H.  FoUand,  City  Atty.,  «f  Salt  Lake  City. 
for  plaintiffs  Salt  Lake  City  and  others. 

John  F.  MacLane  and  0.  0.  Parsons,  both  of 
Salt  Lake  City,  for  defendaiit  Utah  Power  ft 
tdght  Co. 

H.  Van  Dam,  Jr.,  Aast.  Atty.  Oen.,  for  Fob* 
lie  Utilities  Commission. 

FBICE:,  J.  The  foregoing  17  cases  were  an 
heard  and  submitted  with  the  case  of  United 
States  Smelting,  Befining  ft  Mining  Co.  v. 
Utah  Power  ft  Light  Co.  and  Public  Utilities 
Commission  of  Utah,  which  has  just  been  de- 
cided, and  which  ia  reported  in  197  Pac.  902. 

The  foregoing  cases  were  all  brought  to  this 
court  for  the  purpose  of  having  the  orders  of 
the  UtiUtiee  Commission,  whidi  are  set  forth 
in  the  opinion  in  the  case  just  referred  to,  re- 
viewed and  annulled.  The  questions  involved 
in  these  casea  are  the  same  as  those  that 
were  involved  in  the  Smelting  Company  Case 
just  referred  to.  While  there  are  a  few  minor 
questions  argued  in  some  of  these  cases  that 
were  not  presented  in  the  Smelting  Company 
Case,  yet  those  questions  are  not  of  importance 
and  of  no  controlling  effect,  and  hence  in  no 
way  affect  the  questions  decided  in  that  case. 
In  view  of  that,  it  is  annecessary  to  now  re- 
state or  review  the  propositions  decided  in  the 
Smelting  Company  Case. 

While  in  some  of  these  cases  the  contracts  in 
question  were  made  before,  and  in  some  after, 
tiie  Utilities  Act  was  passed,  yet,  as  pointed  out 
in  the  Smelting  Company  Gaae,  that  is  of  no 
consequence. 

Upon  the  authority,  therefore,  of  the  decision 
in  the  Smelting  Company  Case,  all  of  the  or- 
ders of  the  commission  made,  and  «4iich  con- 
trol in  the  foregoing  cases,  are  affirmed,  at  the 
'  cost  of  plaintiff  in  each  case. 

COBFMAN,  O.  J.,  and  WEBBB,  QIDBON, 
and  THUBMAN,  JJ.,  eoneur. 


Digitized  by 


Google 


WashO 

(HE  Waab.  <23) 

STEBBIN8  V.  WESTCHESTER  FIRE  INS, 
CO.    (No.  16174.) 

(Saprem*  Oourt  of  Washington.    May  16, 
1921.) 


STEBBUfS  T.  WESTCHESTER  FTBE  HfS.  00.  913 

<1»7  P.) 

7.  AsBlgnmenU  «3>85  —  Assignee  first  in  time 
takes  priority  over  subsequent  assignee. 
Where  insured's  assignment  of  portion  of 
the  recovery  under  insurance  policy  to  attor- 
neys was  prior  to  his  subsequent  assignment  in 
favor  of  another,  the  assignment  in  favor  of 
the  attorneys,  being  prior  in  time,  talies  priori- 
ty over  the  second  assignment. 


1.  Appeal  and  error  ®=9930(l)  —  Presomptlon 
that  Jury  found  alt  facts  necessary  to  support 
recovery  by  suoceesful  party. 

Where  the  jury  rendered  a  verdict  for  plain- 
tiff, it  must  be  presumed  on  appeal  that  they 
found  all  facts  necessary  to  sustain  the  verdict. 

2.  Insurance  «=3l46(3)— Fire  policies  win  bo 
oonstrued  against  Insurer. 

Insurance  policies  will  be  strictly  construed 
against  the  insurer  preparing  them,  and  liber- 
aUy  construed  in  favor  of  the  insured. 

3.  Insurance  ®=>328(  14)  —  issuance  of  notion 
of  sale  under  lien  held  not  to  avoid  policy. 

Where  a  fire  policy  provided  that  it  should 
be  void  if  with  knowledge  of  the  insured  fore- 
closure proceedings  be  commenced  or  notice 
given  of  the  sale  of  the  property  by  virtue  of 
any  mortgage  or  deed  of  trust  and  the  agent 
of  the  insurer  knew  at  the  time  of  the  issuance 
of  the  policy  that  a  lien  on  the  property  had  \ 
been  dedared,  and  that  proceedings  to  fore- 
close the  same  were  pending,  the  fact  that  no- 
tice of  sale  was  given  does  not  avoid  policy  on 
the  ground  of  increased  hazard,  for  the  in- 
surer, having  specified  mortgages  and  deeds  of 
trust,  is  restricted  thereto. 


Department  1. 

Appeal  from  Superior  Ck>nrt,  Spokane 
County;    David  W.  Hum,  Judge. 

Action  by  Ij.  J.  Stebbins  against  the  West- 
chester Fire  Insurance  Company,  In  whidi 
the  estate  of  J.  O.  Pugsley,  Gram  &  Barrett, 
and  another  asserted  priorities  to  any  re- 
covery. From  a  judgment  In  favor  of  plain- 
tiff, but  giving  the  estate  of  J.  O.  Pugsley 
priority,  defendant  insurer  appeals,  and  L. 
J.  Stebbins  appeals.    Affirmed  in  all  respects. 

Gram,  Hull  &  Barrett  and  M.  B.  Mack,  all 
of  Spokane,  for  appellant. 

Caleb  Jones,  Danson,  Williams  &  Danson, 
B.  E.  Lowe  and  H.  G.  Twomey,  all  of  Spo- 
kane, for  respondent 


BRIDGES,    J.      There    are    two    distinct 
branches  to  this  ease.     The  first  concerns 
the  liability  of  the  Westchester  Fire  Insur- 
ance Company  on  a  policy  of  insurance  issued 
by  it,  and  the  second  la  to  determine  who  Is 
I  ultimately  to  receive  the  Insurance  money 
4.  Insurance  «=»389(2)  —  Giving  of  notice  of  |  in  the  event  we  hold  the  Insurance  company 
sale  in  proceedings  to  foreclose  lien  held  not  i  liable. 

to  avoid  policy.  I     y^^  ^u  proceed  at  once  to  the  first  branch. 

Where  a  fire  policy  provided  that  it  should ,  Thia  part  of  the  case  was  tried  to  a  Jury, 

be  void  in  case  foreclosure  proceedings  be  com- ,  ^y^jj  returned  a  verdict  against  the  Insur- 

Z^t!L°.'  ^^^!J^^t  lL''^'»L^^Ti^«^r  i  «»<»  company.   Inasmuch  as  the  chief  defens- 

mortgage   or  deed   of  trust,   and  the  msurer         ,  j      _i  •      ,  *  i».    « 

at  the  time  It  Issued  the  poUcy  knew  that  pro-   «  revolve  around  certain  clauses  of  the  In- 
eeedings  to  foreclose  a  Uen  had  been  commenc- 1  surance  policy,  we  wiU  here  call  attention  to 


ed,  the  fact  of- the  givmg  of  the  notice  of  sale   them.   The  policy  was  dated  July  8, 1918,  and 
win  not  avoid  the  policy,  in  view  of  Laws  1915, 
p.  703,  relating  to  representations,  but  the  in- 
•nrer  is  estopped  to  assert  such  contention. 


ran  to  L.  J.  Stebbins,  and  was  for  13,800  on 
the  dwelling,  which  was  destroyed,  as  we 
will  hereinafter  mention.     It  provided  that 
6.  insurance  «=>556(2)  -Adjuster  may  waive i  ^e  P^^^cy  should  be  void "If  ttie  Interest  of 
formal  notice  of  loss. 


The  adjuster  of  a  fire  insurance  company 
may  waive  formal  written  notice  of  loss. 

6.  Insurance  «:s>580 (2) —Where  contract  for 
sale  of  property  required  Insurance  for  his 
beneflt,  vendor  entitled  to  priority. 

Where  a  contract  for  the  sale  of  land  on  in- 
•tallments  required  the  purchaser  to  insure 
for  the"'  benefit  of  the  vendor,  and  the  pnrdias- 
er,  after  the  vendor  had  established  a  lien  in 
litigation  whereby  he  sought  to  forfeit  the  pur- 
chaser's interest,  insured  the  property  in  his 
own  name,  and  on  foreclosure  sale  there  was  a 
deficiency,  the  buildings  having  previously  been 
destroyed,  the  vendor  is  entiUed  to  priority 
to  the  proceeds  of  the  policy  over  those  claim- 
ing by  virtue  of  assignments  from  the  purchas- 
er (the  insured),  for,  regardless  of  whether  the 
purchaser  intended  to  protect  the  vendor  or 
not,  his  procuring  of  insurance  was  pursuant  to 
his  contract. 


the  Insured  in  the  property  be  not  truly  stat- 
ed," or  "If  the  hazard  be  Increased  by  any 
means  within  the  control  or  knowledge  of 
the  Insured,"  w  "If  the  tait6rest  of  the  In- 
sured be  other  than  unconditional  and  sole 
ownership,"  or  "If,  with  the  knowledge  of 
the  insured,  foreclosure  proceedings  be  com- 
menced or  notice  of  sale  of  any  property  cov- 
ered by  this  policy  by  virtue  of  any  mortgage 
or  trust  deed." 

There  was  testimony  from  which  the  jury 
might  have  found  the  facts  to  be  as  follows: 
In  1907  Stebbins,  the  plaintiff,  entered  Into  a 
written  contract  with  one  J.  O.  Pugsley  and 
wife  for  the  purchase  of  a  10-acre  tract  of 
land  located  In  Spokane  county,  Wash.,  the 
payments  to  be  made  In  Installments.  After 
Stebbins  had  paid  a  considerable  portion  of 
the  purchase  price,  litigation  arose  over  the 
contract     Pugsley  undertook  to  forfeit  all 
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of  Stebblna'  rights.  That  litigation  reached 
this  court  by  appeal.  Pugsley  v.  Glenn,  98 
Wash.  670,  168  Pac.  172.  We  held.  In  sub- 
stance, that  while  Pugsley  could  not  termi- 
nate the  contract,  yet  he  had  a  right  to  en- 
force collection  of  the  balance  of  the  purchase 
price,  and  to  impress  the  land  with  a  lien  to 
secure  the  payment  of  such  balance.  Shortly 
thereafter,  and  on  February  7,  1918,  Pugsley 
and  wife  commenced  suit  against  Stebblns 
for  the  balance  due  under  the  contract,  and 
sought  to  establish  a  Hen  upon  the  property 
and  to  foreclose  it,  all  in  accordance  with 
our  previous  decision.  On  July  9,  1918,  the 
policy  of  insurance  involved  here  was  issued. 
On  July  23  following,  the  Spokane  court  en- 
tered Judgment  in  favor  of  Pugsley  and 
against  Stebblns  in  excess  of  $3,000,  being 
the  balance  due  under  the  contract  of  sale, 
and  in  the  same  action  declared  such  amount 
to  be  a  lien  on  the  property,  and  entered  a  de- 
cree foreclosing  the  lien,  and  directed  that 
the  property  be  sold  for  the  purpose  of  rais- 
ing money  to  satisfy  the  judgment.  At  once 
after  entry  of  this  decree  the  sheriff  gave 
notice  qf  the  sale  of  the  10-acre  tract,  in- 
cluding the  house  In  question  here,  which  was 
located  on  the  land,  and  such  sale,  accord- 
ing to  notice,  was  to  take  place  on  August 
24,  1918.  Early  In  the  morning  of  that  day, 
and  a  few  hours  before  the  sale  was  to  take 
place,  the  dwelling  covered  by  this  policy  of 
insurance  was  completely  destroyed  by  fire. 

The  outstanding  facts,  therefore,  are  that 
at  the  time  the  policy  of  Insurance  was  writ- 
ten and  delivered  Stebblns  was  not  the  un- 
qualified owner  of  the  property,  and  there 
was  a  lien  which  bad  previously  been  estab- 
lished by  this  court,  and  suit  bad  been  com- 
menced to  foreclose  the  lien.  There  was  fur- 
ther testimony  from  which  the  jury  might 
conclude  that  when  Stebbins  made  applica- 
tion for  this  Insurance  he  fully  informed  the 
agents  of  the  insurance  company  of  the  true 
condition  of  bis  title,  and  all  of  the  facts 
above  recited.  The  Insurance  company  con- 
tends that  these  facts  showed  conditions  vio- 
lative of  the  express  terms  of  the  policy  of 
insurance,  and  that  Stebbins  was  not  entitled 
to  recover. 

While  the  authorities  are  not  In  entire  agree- 
ment, it  has  generally  been  held  that  knowl- 
edge of  the  agent  who  Issues  the  Insurance, 
concerning  the  condition  and  title  of  the  prop- 
erty insured,  is  the  knowledge  of  the  insur- 
ance company.  Mesterman  v.  Home  Mutual 
Ufe  Ins.  Co.,  6  Wash.  524,  82  Pac.  458,  34 
Am.  St.  Kep.  877;  Hart  v.  Niagara  Tire  Ins. 
Co.,  9  Wash.  620,  38  Pac.  213,  27  L.  R.  A.  86; 
Poster  V.  Pioneer  Mutual  Ins.  Co.,  37. Wash. 
288,  79  Pac.  798;  Norris  v.  China  Traders* 
Ins.  Co.,  52  Wash.  554,  100  Pac.  1029;  Staats 
V.  Pioneer  Ins.  Ass'n,  55  Wash.  51,  104  Pac. 
186;  14  K.  C.  L.  1156  et  seq.;  People's  Fire 
Ins.  Ass'n  v.  Goyne,  79  Ark.  315,  96  S.  W. 
365,  16  L.  K.  A.  (N.  S.)  1180,  and  particular- 


ly the  extensive  note  to  that  case,  0  Ann. 
Cas.  373.  It  has  also  generally  been  held 
that  where  flu  insurance  agent  issues  and  de- 
livers a  policy  of  fire  Insurance  which  con- 
tains forfeiture  clauses  contradictory  to  the 
facts  known  to  him  at  the  time  of  the  issu- 
ance of  the  policy,  the  company  so  Issuing  the 
policy  will  be  held  to  have  waived  such  in- 
consistent provisions,  and  is  estopped  to  de- 
fend by  virtue  of  them.  19  Cyc.  815,  and 
cases  there  cited;  note  commencing  on  page 
1222  of  16  L.  R.  A.  (N.  S.) ;  SIdebotham  v. 
Merch.  Fire  Ass'n,  41  Wash.  438,  83  Pac 
1028;  Hatcher  v.  Sovereign  Fire  Ass'n,  71 
Wash.  79,  127  Pac.  588;  Ramat  v.  Cal.  Ins. 
Co.,  95  Wash.  671,  164  Pac.  219;  Boskovich 
v.  Union  Assurance  Soc,  98  Wash.  5fr9,  16S 
Pac.  166;  Robbins  v.  Milwaukee  Mech.  Ins. 
Co.,  102  Wash.  539,  173  Pac.  634. 

[1]  The  trial  court  submitted  to  the  jury, 
with  somewhat  elaborate  and  entirely  proi)er 
instructions,  the  questions  whether  Stebbins, 
at  the  time  he  made  oral  application  for  the  in- 
surance, fully  informed  the  Insurance  agents 
of  the  condition  of  the  title  to  the  Insured 
property,  of  Pugsley's  interest  therein,  and  of 
the  suit  to  enforce  that  interest  Since  the 
jury  found  for  Stebblns  we  must  assume  that 
the  agents  had  all  this  information.  To  hold 
with  appellant  on  this  question  would  be  to 
hold  that  the  policy  was  void  when  Issued, 
and  that  the  Insurance  company  was  acceirt- 
Ing  premiums  for  a  policy  which  it  knew  was 
void. 

[2,  3]  But  the  appellant  contends  that,  in 
any  event,  the  provision  in  the  policy  making 
It  void  in  the  event  of  notice  of  sale  under 
foreclosure  has  not  been  waived,  because 
such  notice  had  not  been  given  when  the  pol- 
icy was  issued,  and  the  agents  could  not  have 
had  any  knowledge  of  the  -violation  of  that 
provision  of  the  policy.  Its  argument  Is  that, 
while  it  might  be  willing  to  Insure  property 
which  was  covered  by  a  mortgage  or  lien,  and 
might  even  be  willing  to  insure  such  pnq>er- 
ty  after  suit  had  been  commenced  to  fore- 
close such  lien,  it  does  not  logically  follow 
that  it  would  be  willing  to  Insure  the  prop- 
erty after  notice  of  sale  bad  been  giv^i. 
They  argue  that  a  mortgage  upon  property 
creates  an  additional  hazard,  and  that  suit 
to  foreclose  such  mortgage  increases  that  ad- 
ditional hazard,  and  that  a  notice  of  sale  un- 
der the  decree  of  foreclosure  gives  still  ad- 
ditional hazard,  and  that,  while  it  might  "be 
willing  to  waive  one  or  more  of  these  addi- 
tional hazards.  It  should  not  be  construed 
that  it  has  waived  all  of  them  because  it  has 
waived  some-  of  them.  This  question  is  not 
without  difficulty,  but  we  have  concluded 
that  the  insurance  company  is  not  in  posi- 
tion to  make  this  defense.  In  the  first  place, 
this  provision  of  the  policy  reads  as  follows: 

"Or  it,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or  no- 
tice given  of  the  sale  of  any  property  covered 
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by  this  policy  by  virtue  of  any  mortffago  or  trust 
deed"  (the  UDderscoring  is  ours),  the  policy 
shall  be  void. 

It  may  be  somewhat  difficult  to  give  any 
specific  name  to  the  lien  which  was  being 
foreclosed  in  the  Pugsley  suit,  but.  In  any 
event,  it  is  perfectly  plain  that  it  was  not 
a  mortgage  nor  a  trust  deed.  If  the  Pugsley 
suit  had  been  an  action  to  foreclose  a  labor 
or  mechanic's  lien,  we  think  It  would  hardly 
be  contended  that  such  an  action  would  be 
in  violation  of  this  provision  of  the  policy. 
If  it  be  said  that  this  construction  is  a  strict 
one,  our  answer  is  that  the  insurance  compa- 
ny is  responsible  for  the  provisions  found  In 
the  policy.  The  words  there  used  are  its  own, 
and  it  has  been  almost  universally  held  that 
insurance  policies  will  be  strictly .  construed 
against  the  Insurer,  and  liberally  construed 
in  favor  of  the  insured. 

[41  But  there  is  another  reason  why  this 
defense  cannot  be  made.  The  notice  of  sale 
by  the  sheriff  was  but  a  part  of  the  foreclo- 
sure proceedings,  and  if  the  Insurance  com- 
pany knew  that  suit  had  been  commenced 
to  foreclose  the  lien,  it  also  knew  that,  in 
the  natural  course  of  events,  the  lien  may  be 
foreclosed  and  the  property  sold.  If  the  In- 
surance company  is  estopped  to  defend  on 
the  ground  that  suit  to  foreclose  the  Uen  had 
t>een  commenced,  then  it  should  also  be  es- 
topped to  defend  on  the  ground  that  notice 
of  the  sale  of  the  property  had  been  given 
by  virtue  of  the  decree  foreclosing  the  Uen. 
No  cases  directly  In  i>oint  on  this  proposition 
have  been  cited  to  us,  nor  have  we  found  any, 
but  the  following,  on  principle,  support  our 
view:  Greenlee  v.  North  British  &  Merc.  Ins. 
Co.,  102  Iowa,  427,  71  N.  W.  534,  63  Am. 
St  tiep.  46&;  FItzgibbons  t.  Merch.  &  Bank- 
ers' Mut,  etc.,  CJo.,  126  Iowa,  62,  101  N.  W. 
454,  70  L.  B.  A.  248;  Butz  v.  Ohio  Fanners' 
Mut.  Ins.  Co.,  76  Mich.  263,  42  N.  W.  1119, 
15  Anf.  St  Rep.  816.  Again  Laws  1915,  p. 
703,  provides  that— 

"No  oral  or  written  misrepreseiitation  or 
warranty  made  in  the  negotiation  of  a  contract 
or  policy  of  insurance,  •  •  *  shall  be  deem- 
ed material  or  defeat  or  avoid  the  policy  or 
prevent  it  attaching,  unless  such  misrepresen- 
tation or  warranty  is  made  with  intent  to  de- 
ceive." 

In  the  case  of  Bobbins  v.  Milwaukee  Mech. 
Ins.  Co.,  supra,  we  held  that  the  statute  con- 
trolled a  situation  very  like  that  involved 
here. 

The  appellant  claims  error  because  the 
court  refused  to  give  a  number  of  Its  re- 
quested instructions.  It  will  not  be  neces- 
sary for  us  to  discuss  these  in  detail.  Those 
requests  were,  in  large  measure,  concerning 
the  power  of  the  Insurance  company's  agents 
to  waive  provisions  of  a  policy  issued  by 
them,  and  whether  their  knowledge  concern- 
ing matters  within  their  agency  will  be  con- 
sidered the  knowledge  of  the  insurance  com- 


pany. These  questions  have  all  been  cov- 
ered by  what  we  have  heretofore  said. 

[S]  The  policy  provided  that  In  ease  of 
fire  the  insured  should  give  immediate  notice 
of  the  loss  In  writing  to  the  company,  and 
within  60  days  after  the  fire,  in  writing,  ren- 
der a  statement,  signed  and  sworn  to  by  the 
insured,  stating  certain  facts  concerning  the 
fire,  it  api>ears  that  the  insured  did  not 
strictly  comply  with  these  provisions  of  the 
policy.  He  orally  notified  the  agents  of  the 
company,  and  the  company's  adjuster  pro- 
ceeded at  once  to  adjust  the  loss.  There  was 
testimony  to  the  effect  that  the  adjuster 
waived  this  provision  of  the  policy.  That  an 
adjuster  may  waive  formal  written  notice  of 
the  loss  has  been  held  by  nearly  all  courts, 
including  this  one.  The  trial  court  proper- 
ly instructed  the  Jury  on  this  question,  and 
since  its  verdict  was  against  the  insurance 
company,  we  must  assume  that  It  found  that 
the  adjuster  had  waived  formal  compliance 
with  the  terms  of  the  policy  concerning  no- 
tioe  of  loss. 

Certain  other  questions  have  been  argued 
by  the  appellant  but  we  do  not  consider  them 
to  have  merit.  Our  conclusion  is  that  the 
case  was  properly  and  finally  submitted  to 
the  Jury,  and  that  the  Judgment  in  favor  of 
Stebbins  against  the  insurance  company  must 
be  afiSrmed. 

Having  come  to  this  conclusion.  It  now 
devolves  upon  us  to  determine  who,  of  all 
the  applicants,  is  entitled  to  receive  the  mon- 
ey. There  are  three  of  them:  Estate  of  J. 
O.  Pugsley,  Gram  ft  Barrett  and  John  W. 
Smyser. 

The  original  contract  of  sale  between 
Pugsley  and  Stebbins  provided  that  the  lat- 
ter should — 

"keep  the  bnildings  on  said  premises  in  good 
repair  and  insured  in  such  sum  as  they  will 
reasonably  bear  in  a  company  satisfactory  to 
the  first  parties  [Pugsley  and  wife],  loss,  if  any, 
payable  to  first  parties,  and  deliver  sadi  policy 
to  the  first  parties." 

The  policy  sued  on  did  not  show  that  the 
loss,  if  any,  was  to  be  payable  to  Pugsley. 
Under  the  Pugsley  foreclosure  and  sale  here- 
tofore mentioned  the  property  sold  for  less 
than  the  amount  of  his  Judgment,  leaving  a 
deficiency  In  the  sum  of  something  over 
$1,500.  Before  the  sale  was  made  the  dwell- 
ing on  the  property  was  destroyed,  thus  re- 
ducing very  materially  the  value  of  the  prop- 
erty. Subsequently  to  all  of  this,  Mr.  Pugs- 
ley died,  and  the  administrator  of  his  es- 
tate was  substituted.  The  administrator  now 
claims  to  be  entitled  to  sufficient  of  the  In- 
surance money  to  discharge  the  deficiency 
Judgment,  claiming  that  the  Insurance  tak- 
en out  by  Stebbins  was  for  his  benefit  under 
the  terms  of  the  sales  contract  between  him 
and  Stebbins. 

The  claim  of  Gram  ft  Barrett  Is  based  upon 
the  following  facts:   After  the  fire  Stebbins 
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employed  them  as  attomejB  to  look  after  Us 
Interests  la  collecting  tbe  insurance,  and  on 
January  30,  1919,  being  some  six  montbs  aft- 
er the  Are,  Stebblns  made  a  formal  contract 
with  them,  whereby  they  were  to  prosecute 
the  suit  for  the  insurance  and  were  to  receive 
one^half  of  any  judgment  which  might  be 
obtained,  as  a  compensation  for  their  serv- 
ices,  and  to  secure  the  paj^ment  of  such  sum 
Stebblns  assigned  to  them  the  policy  of  in- 
surance and  one-half  of  the  money  to  be  col- 
lected thereunder.  These  attorneys  were  ac- 
quainted with  the  Pugsley-Stebblns  contract 
and  its  provision  with  reference  to  Insurance 
for  the  benefit  of  Pugsley.  These  attorneys 
do  not  appear  personally  In  this  action,  but 
Stebblns  is  claiming  the  right  to  receive  suf- 
ficient of  the  money  In  order  that  he  may 
comply  with  his  contract  with  his  attorneys, 
and  In  this  regard  they  are  represented  by 
him  in  this  action.  The  amount  of  the  Judg- 
ment against  the  insurance  company  is  $3,- 
800;  consequently  the  amount  of  the  claim 
of  tile  attorneys  la  one-half  of  that  sum,  to 
wit,  $1,650. 

The  Smyser  daim  Is  based  upon  the  fol- 
lowing facta:  Prior  to  June  20,  1919,  Steb- 
blns had  become  indebted  to  him  In  the  sum 
of  $2,000,  and  on  that  date  he  gave  to  Smyser 
his  promissory  note  for  that  sum,  and  as  se- 
curity therefor  assigned  in  writing  to  Smyser 
his  interest  in  $2,000  of  the  amount  called  for 
by,  the  policy  of  insurance,  and  authorized 
that  sum  to  be  paid  by  the  Insurance  compa- 
ny to  Smyser.  The  trial  court  entered  a  Judg- 
ment declaring  that  the  estate  of  J.  O.  Pugs- 
ley, deceased,  had  a  prior  lien  on  the  Insur- 
ance money  in  the  sum  of  $1,523,  plus  cer- 
tain interest  and  costs;  that  the  attorneys, 
Oram  &  Barrett,  had  a  lien  on  one-half  of  the 
insurance  money,  but  that  such  lien  is  subject 
to  the  prior  lien  In  favor  of  the  Pugsley  es- 
tate, and  senior  to  the  claim  of  Smyser,  and 
that  Smyser  had  a  valid  lien  on  such  insur- 
ance money  to  the  extent  of  $2,000  and  in- 
terest, but  that  it  was  subject  to  the  Pugsley 
and  the  Gram  &  Barrett  liens.  Stebblns,  for 
the  benefit  of  Gram  &  Barrett,  and  Smyser, 
have  appealed. 

[8]  We  think  It  plain  that  if  the  Pugsley  es- 
tate has  any  right  whatever  to  this  insur- 
ance money,  such  right  is  superior  and  senior 
to  the  rights  of  all  other  parties,  to  the  ex- 
tent of  the  deficiency  Judgment  It  has  many 
times  been  held  that  where  a  mortgage  pro- 
vides that  the  mortgagor  shall  keep  the  mort- 
gaged property  Insured  for  the  benefit  of  the 
mortgagee,  the  latter  Is  entitled  to  receive  the 
insurance  money,  In  the  event  of  loss,  to  the 
extent  of  his  interest,  and  this  notwithstand- 
ing the  Insurance  policy  Issued  to  the  mort- 
gagor may  make  no  provision  whatever  that 
the  loss  shall  be  paid  to  the  mortgagee. 

"But  it  ia  settled  by  many  decisiong  in  this 
country  that  if  the  mortgagor  is  bound  by  cove- 
nant  or   otherwise   to   insure    the   mortgaged 


premises  for  the  better  secnrity  of  the  mort- 
gagee, the  latter  will  have  an  equitable  Hen 
upon  the  money  due  on  a  policy  taken  oat  by 
the  mortgagor  to  the  extent  of  the  mortgagee's 
interest  in  the  property  destroyed,  and  this 
equity  exists,  although  the  contract  provides 
that  in  case  of  the  mortgagor's  failing  to  pro- 
cure and  assign  snch  insurance  the  mortgagee 
may  procore  It  at  the  mortgagor's  expense." 
14  B.  C.  L.  1367. 

In  the  case  of  Bobbins  v.  Milwaukee  Hech. 
Ins.  Ck>.,  supra,  we  said: 

"It  is  also  a  familiar  doctrine  that  a  policy 
of  insurance  inures  to  the  benefit  of  the  mort- 
gagee, whether  the  policy,  by  its  terms,  la  so 
payable  or  not,  if  the  mortgage,  by  its  terms, 
requires  the  mortgagor  to  insure  for  the  benefit 
of  the  mortgagee." 

See,  also,  the  following  cases  to  the  same 
effect:  Johnson  v.  Northern  Minnesota  Lcuxd 
Ck>.,  168  Iowa,  340,  150  N.  W.  586;  Manson 
V.  Phoenix  Ins.  Co.,  64  Wis.  26,  24  N.  W.  407, 
54  Am.  Rep.  573;  Hyde  T.  Hartford  fire 
Ins.  Co.,  70  Neb.  503,  97  N.  W.  629,  113  Am. 
St.  Bep.  796 ;  Wheeler  v.  Factors'  &  Traders' 
Ins.  Co.,  101  U.  S.  489,  25  L.  Ed.  1056;  19 
Cjrc.  885. 

The  principle  of  law  must  be  the  same 
whether  the  policy  is  provided  for  In  a  mort- 
gage or  a  contract  for  the  sale  of  property, 
because  the  purpose  of  the  provision  In  eadi 
Instrument  is  the  same.  In  fact,  this  court 
practically  so  held  in  the  case  of  Bobbins  v. 
Milwaukee  Mech.  Ins.  Co.,  supra.  It  may  be 
that  Stebblns  did  not  take  out  this  policy  of 
insurance  with  a  view  of  complying  with  his 
contract,  or  with  a  view  of  further  security 
to  the  Pugsleys,  but  that  can  make  no  differ- 
ence because  his  contract  required  him  to  do 
the  very  thing  whldi  he  did.  It  must  be  re- 
membered that  when  this  Insurance  policy 
was  taken  out  the  contract  between  Stebblns 
and  Pugsley  was  still  In  existence,  and  un- 
der its  terms  Stebblns  still  owed  a  consider- 
able sum  of  money  to  the  Pugsleys. 

[7]  The  attorneys,  Gram  &  Barrett,  when 
they  entered  into  their  contract  which  gave 
them  an  interest  In  this  insurance  money, 
knew  of  the  Pugsley  contract,  and  must  be 
held  to  have  known  that  Pugsley  would  have 
a  right  to  claim  the  insurance  money  to  the 
extent  of  his  interest,  consequently  the  inter- 
est of  the  attorneys  in  this  money  is  subse- 
quent to  that  of  the  Pugsley's  estate.  It  is 
true  it  was  through  their  efforts  that  this  in- 
surance fund  has  come  Into  existence,  but 
that  fact  cannot  legally  deprive  the  Pugsley 
estate  of  its  prior  Interest  in  the  money.  A 
somewhat  extended  argument  Is  made  on  the 
theory  that  an  attorney's  lien  on  the  fund 
must  be  senior  to  all  other  claims. '  This  argu- 
ment would  raise  an  interesting  question  if, 
in  tact.  Gram  &  Barrett  had  filed  and  claimed 
an  attorney's  lien  as  provided  by  statute 
This  was  not  done.  Their  righto  rest  solely 
on  their  agreement  with  tbdr  client.    But 


Digitized  by 


Google 


Wasb.) 


BROOKB  y.  HAM 
(1>T  P.) 


917 


their  interest  In  tttls  insurance  nrouey  is 
senior  to  that  of  tlie  claimant  Smyser,  be- 
cause it  is  senior  in  time.  They  receiyed  their 
interest  on  January  30, 1919,  whereas  Smyser 
did  not  receive  his  interest  untU  June  SO,  1919. 
The  judgment  is  affirmed  in  all  respects. 

PABKER,  C.  J.,  and  FULLEHTON  and 
HOLCOMB,  JJ^  concnr. 


(US  Wasli.  fen 

BROOKE  V.  HAM  at  ai. 
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Coaatles  «s>l78— Notice  of  aloctloa  for  IssU' 
anoe  of  road  bonds  safflelant  withoot  eompll* 
aaea  with  general  statute;  "speolal  election." 

An  election  for  issuance  of  road  bonds  un- 
der Laws  1913,  p.  ez,  and  Rem.  Code  1915,  if 
5101—1  to  5101—7,  is  not  a  special  election 
within  Rem.  Code  1915,  {  4784,  as  amended  by 
Xaws  1919,  p.  470,  {  12,  providing  for  notice 
for  "special  elections,"  for  the  term,  in  view  of 
section  4782,  relates  to  elections  held  to  sup- 
ply vacancies  In  office,  and  consequently  it  was 
sufficient  that  notice  for  the  bond  election  was 
given  in  accordance  with  Laws  1913,  that  being 
special  law  relating  to  road  bonds. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Klection.] 

Department  1. 

Appeal  from  Superior  CJourt,  Spokane 
Coimty ;    Hugo  B.  Oswald,  Judge. 

Action  by  P.  S.  Brooke  against  David  T. 
Ham  and  others  to  enjoin  the  sale  of  road 
improvement  bonds.     From  a  Judgment  de- 


bonds,  the  Issuance  of  which  is  claimed  by 
respondents,  coimty  officers,  to  hare  been 
duly  authorized  by  the  voters  of  the  county 
at  a  special  election  held  on  July  1,  1919, 
under  the  provisions  of  chapter  25,  Laws  of 
1913,  and  sections  6101—1  to  6101—7,  Rem. 
Code.  The  first  installment,  to  wit,  $450,000, 
of  the  bonds  so  authorized  to  be  issued,  were 
held  by  us  to  be  legally  Issued  by  our  deci- 
sion in  State  ex  rel.  Spokane  County  y. 
Clanseo,  UO  Wash.  112,  188  Pac  23. 

The  contention  here  made  by  counsel  for 
appellant  Is  that  the  special  election  was 
void  and  of  no  effect  as  an  authorization 
for  the  Issuance  of  any  of  the  bonds,  be- 
cause of  want  of  proper  notice  thereof  to 
the  voters  of  the  county.  In  that,  while  It  is 
conceded  that  the  notice  was  in  all  respects 
given  as  prescribed  by  cliapter  26,  Laws  of 
1913,  relating  especially  to  the  Issuance  of 
county  road  improvement  bonds,  it  was  not 
given  as  prescribed  by  section  4784,  Rem. 
Code,  as  amended  by  section  12,  c  163,  Laws 
of  1919,  relating  generally  tb  general  and  spe- 
cial elections.  So  our  problem  is  simply  this: 
Is  a  compliance  with  the  special  county  road 
Improvement  bond  law  of  1913,  in  so  far  as 
it  relates  to  notice  of  elections  held  there- 
under, all  that  Is  legally  necessary  to  be 
done  in  that  behalf,  without  giving  such  ad- 
ditional notice  of  a  special  election  under 
that  law  as  Is  prescribed  by  section  4784, 
Rem.  Code,  as  amended  by  the  act  of  1919, 
relating  generally  to  general  and  special 
elections?  More  particularly.  Is  it  legally 
necessary  that  notice  of  this  special  election 
be  given  by  posting  notices  in  the  several 
precincts  of  the  county  as  prescribed  by  sec- 
i  tlon  4784,  Rem.  (Tode,  as  amended  by  the 


Dying  the  relief  sought,   plaintiff  appeals.  |  act  of  19197    It  Is  conceded  that  such  poet- 
Afflrmed.  !  Ing   was   not   done   preceding   this   special 

Hamblen  &  Gilbert,  of  Spokane,  for  ap-  j  election.    This  questlcm  was  not  presented 
pellant.  i  *f>  o*"  considered  by  us  in  State  ex  reL  Spo- 

Undsay  L.  Thompson,  of  Olympla,  and  |  kane  County  v.  Clausen,  supra. 
Fred  J.  Cunningham,   Wm.  O.  Meyer,   and } 
Clarence  A.  Omdorff,  all  of  Spokane,  for  re- 
epondenta. 


PARKER,  C.  J.  The  plaintiff,  Brooke,  a 
resident  and  taxi>ayer  of  Spokane  county, 
commenced  this  action  seeking  a  decree  en- 
joining the  defendants,  as  officers  of  that 
county,  from  issuing  and  offering  for  sale 
certain  road  Improvement  bonds  of  the 
county,  which  they  purpose  and  claim  the 
right  and  authorl^  to  do  in  pursuance  of 
the  expressed  will  of  the  voters  of  the  coun- 
ty at  a  special  election.  Trial  upon  the  mer- 
its In  the  sui>eiior  court  resulted  in  a  Judg- 
ment denying  to  the  plaintiff  the  relief  pray- 
ed for,  from  which  he  has  appealed  to  this 
court 

The  particular  proposed  bond  issue  here 
In  question  Is  the  second  installment,  to  wit, 
9550,000,  of  $3,260,000  of  road  Improvement 


The  act  of  1913  is  manifestly  a  special, 
original  Independent  act,  relating  to  the  Is- 
suance of  county  road  Improvement  bonds 
when  authorized  by  the  voters  of  the  county 
at  an  election  held  for  that  purpose,  the  ex- 
penditure of  the  funds  so  raised  In  road  im- 
provements, the  levying  of  taxes  to  pay  the 
Interest  and  principal  of  the  bonds,  and  the 
final  redemption  of  the  bonds.  Section  2  of 
the  act  reads  in  part  as  follows: 

"Such  election  may  be  held  at  the  times  and 
in  the  manner  provided  for  holding  general 
elections  in  this  state,  or  it  may  be  held  as  a 
special  election  at  such  time  as  the  board  of 
county  commissioners  may  designate."  Sec- 
tion 2,  c.  26,  p.  63,  Laws  1913. 

Section  4  of  the  act  reads  In  part  as  fol- 
lows: 

"The  commissioners  mast  give  notice  in  some 
newspaper  having  a  general  circulation  in  said 
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county  for  a  period  of  at  least  four  (4)  weeks 
next  preceding  the  date  of  the  election.  •  •  • 
The  commissiotiers  may,  at  their  option,  give 
such  other  or  further  notice  as  they  may  deem 
advisable."  Section  4,  c.  25,  pp.  65  and  6d, 
Laws  1913. 

There  1b  no  other  language  of  the  act 
touching  the  question  of  bow  the  notice  of 
'  the  election  shall  be  communicated  to  the 
voters.  The  county  commissioners  directed 
the  publication  of  the  notice  of  this  election 
daily  to  be  made  In  three  dally  newspapers 
published  and  of  general  circulation  In  Spo- 
kane county,  for  a  period  of  over  four  weeks 
and  in  three  successive  weekly  Issues  of  sev- 
en weekly  newspapers  published  and  of  gen- 
eral circulation  in  Spokane  county,  Imme- 
diately preceding  the  election.  This  we 
must  presume  was  done  as  directed,  since  no 
contention  is  made  to  the  contrary,  nor  is 
there  any  contention  made  that  the  notice 
was  in  any  respect  defective  in  form  or  sub- 
stance, in  80  far  as  we  are  concerned  with 
the  requirements*  of  the  special  county  road 
improvement  bond  act  of  1913.  Thus  it  Is 
plain  that,  if  the  notice  required  by  the 
terms  of  that  act  is  all  that  was  legally  nec- 
essary to  be  done  in  that  behalf  to  lawfully 
authorize  the  issuance  of  the  bonds,  their 
issuance  cannot  now  be  enjoined  for  want 
of  proper  and  sufficient  notice  of  the  elec- 
tion at  which  the  voters  authorized  their  is- 
suance. 

Was  there  a  failure  of  due  and  legal  no- 
tice of  Ui^  election  because  of  failure  to  post 
notice  thereof  in  the  several  election  pre- 
cincts as  prescribed  by  section  47S4,  Rem. 
Code,  as  amended  by  section  12,  c.  163,  laws 
of  1919,  relating  generally  to  general  and 
special  elections?  That  section,  as  so  amend- 
ed, reads  as  follows: 

"It  shall  be  the  duty  of  each  county  auditor 
to  give  at  least  thirty  days'  notice  of  any  gen- 
eral election,  and  at  least  fifteen  days  previous 
'  to  any  special  election,  by  posting  or  causing 
to  be  posted  up,  at  each  place  of  holding  elec- 
tion in  the  county,  a  written  or  printed  notice 
thereof;  said  notice  to  be  as  nearly  as  circum- 
stances will  admit,  as  following: 

"Notice  is  hereby  given  that  on  the day 

of  next,  at  in  the  district 

or  precinct  of  -^ ,  in  the  county  of ,  an 

election  will  be  held  for  state,  county,  town, 
or  district  officers  (naming  the  offices  to  be  fill- 
ed, as  the  case  may  be),  which  election  will  be 
opened  at  eight  o'clock  in  the  morning,  and 
\idll  continue  until  eight  o'clock  in  the  evening 
of  the  same  day. 

"Dated  this day  of ,  A.  D.  19-. 

"A.  B.,  County  Auditor." 

The  amendment  made  no  change  in  the 
amended  section  save  as  to  the  hours  dur- 
ing which  the  polls  should  remain  open  up- 
on election  day.  Otherwise  the  amended 
section  has  remained  unchanged  since  1881, 
when  it  became  a  part  of  the  Code  of -that 
year  as  section  3060  in  a  chapter  relating 
generally  to  elections.    The  words  "special 


election"  found  In  that  section  as  existing 
prior  fo  its  ammdment  by  the  act  of  1919 
seems  to  us  to  plainly  relate  only  to  special 
elections  of  persons  to  office.  Tills  is  not 
only  evidenced  by  the  words  of  the  pre- 
scribed form  of  notice  to  be  posted,  but  also 
by  the  language  of  another  preceding  sec- 
tion of  the  same  chapter  relating  generally 
to  elections,  to  wit,  section  3056,  Code  of 
1881,  being  section  4782,  Bem.  Code,  which 
reads: 

"Special  elections  are  such  as  are  held  to 
supply  vacancies  in  any  office,  whether  the 
same  be  filled  by  the  vote  of  the  qualified  elec- 
tors of  the  state,  or  any  district,  county,  or 
township,  and  may  be  held  at  such  times  as 
may  be  designated  by  the  proper  officer." 

So  we  have  the  words  "special  election," 
as  used  in  section  3060,  Code  of  1881,  and  sec- 
tion 4784,  Bem.  Code,  as  amended  by  sec- 
tion 12,  p.  470,  Laws  of  1919,  expres^y  defin- 
ed by  the  language  of  another  section  of  the 
same  law  in  which  it  has  been  so  used  since 
1881.  It  seems  quite  plain  to  us  that  th9 
amendment  of  1919  changing  the  section 
only  in  so  far  as  it  dianged  the  hours  dur- 
ing which  the  polls  should  remain  open  upon 
election  day  does  not  evidence  a  legislative 
Intent  to  give  the  words  "special  Section" 
as  there  used  any  dlilerent  meaning  than 
must  have  always  been  attributed  to  them 
in  the  law  wherein  they  are  found  since 
1881 ;  and  hence  those  words,  as  there  used, 
have  no  reference  to  special  elections  for  any 
puriK>se  otbet  than  special  elections  "to  sup- 
ply vacancies  In  any  office."  Since  it  is 
apparent  to  us  that  the  county  road  bond  act 
of  1913  under  which  the  election  here  In 
question  was  held  is  a  special  act  complete 
within  itself,  purporting,  in  section  4,  to 
cover  the  whole  subject-matter  of  the  giving 
of  notice  of  the  election,  it  follows  that  com- 
pliance therewith  was  all  that  was  legally 
required.  Plainly  the  manner  of  communi- 
cating the  notice  of  this  election  to  the  vot- 
ers met  the  requirements  of  that  act  It 
was  not  only  a  substantial  compliance,  but 
was  more  than  a  strict  legal  compliance 
therewith.  Whatever  notice  of  the  election 
should  have  been  given  in  additt<m  to  publi- 
cation "in  some  newspaper  having  a  general 
circulation  In  said  county  for  a  period  of  at 
least  four  weeks  next  preceding  the  date  o>f 
the  election"  was  wholly  a  matter  of  dis- 
cretion on  the  part  of  the  county  commis- 
sioners. Manifestly  such  discretion  was 
wisely  exercised  touching  this  electiim. 
Aside  from  the  stricOy  legal  questions  here 
presented,  the  facts  here  apparent  argue 
all  but  conclusively  in  support  of  the  fair- 
ness of  the  election  and  the  good  faith  of 
the  county  officers  in  giving  due  notice 
thereof. 

The  judgment  is  affirmed. 

BTJLLEBTON,  TOLMAN,  HOLOOMB.  and 
MITCHELL,  JJ.,  concur. 
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STIMSON  MILL  CO.  v.  ROGERS,  MYLROIE 
LUMBER  CO.    (No.   t6266.) 

(Sapreme   Court  of   Washington.    May   14, 
1921.) 

1.  Sales  $=>I75— Return  of  some  of  goods  ia- 
llvered  because  of  seller's  fault  'no  excuse 
for  refusal  to  make  further  deliveries. 

Where  huyer's  failure  to  accept  all  ties 
conforming  to  specifications  on  seller's  delivery 
of  211.000  feet,  and  loss  of  a  portion  of  the 
ties  delivered  was  the  result  of  confusion  caus- 
ed by  seller's  delivery  of  large  numbers  of  ties 
not  conforming  to  specifications,  and  seller's 
noncompliance  with  provision  of  contract,  re- 
quiring delivery  with  the  different  grades  and 
dimensions  of  ties  segregated,  and  stevedores'' 
refusal  to  hpndle  all  of  the  ties  because  of  such 
confusion,  the  fact  that  some  of  the  ties. sent 
back  complied  with  specifications  of  the  con- 
tract, and  that  some  of  the  ties  were  lost,  did 
not  excuse  the  seller's  failure  to  make  further 
deliveries. 

2.  Sales  €=»4I8(2)— Measure  of  damages  for 
nondelivery  stated. 

Where  ties  contracted  for  were  superior  in 
quality  to  standard  grades,  and  would  have 
been  gladly  accepted  by  purchasers  of  standard 
grades,  and  where  ties  of  standard  grades  had 
a  market  value  at  place  of  delivery,  the  buyer, 
in  action  for  nondelivery,  held  entitled  to  adopt 
as  the  measure  of  damages  the  difference  be- 
tween the  market  price  and  the  contract  price 
at  the  time  and  place  of  delivery. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
George  D.  Abel,  Judge. 

Action  by  Stimson  Mill  Company  against 
the  Kogers,  Mylrole  Lumber  Company,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     AtUrmed. 

Alexander,  Bundy  &  Swale  and  William 
H.  Gurham,  all  of  Seattle,  for  appellant 

Cbadwick,  McMicken,  Ramsey  &  Rupp,  of 
Seattle,  for  respondent 

FULLERTON,  3.  The  respondent,  Stim- 
son Mill  Company,  owns  and  operates  a  lum- 
ber mill  at  the  city  of  Seattle.  On  April 
4, 1919,  It  entered  into  a  contract  with  Cbas. 
R.  McCormick  &  Co.,  by  the  terms  of  which 
it  agreed  to  deliver,  prior  to  August  1,  1919, 
at  ships  tackle,  in  the  Seattle  harbor,  a 
quantity  of  railroad  ties  sufficient  to  load 
three  government  vessels,  the  estimated 
quantity  being  4,500,000  feet,  board  measure. 
The  contract  provided  that  the  ties  should 
comply  with  the  government  specifications; 
all  to  be  8  feet  6  inches  in  length;  60  per 
centum  or  more  to  be  7  inches  by  9  inches 
In  size,  and  not  more  than  40  per  centum  to 
be  7  inches  by  8  inches;  not  less  than  80 
per  centum  to  be  of  the  grade  known  as  U. 
B.  or  "heart  ties,"  and  not  to  exceed  20  per 
centum  to  be  of  the  grade  known  as  T.  B. 


or  "sap  ties."  The  ties  were  to  be  subject 
to  inspection  by  the  United  States  Railway 
Administration  in^)ectors  at  the  time  of 
loading.  The  ties  of  different  dimensiMis 
were  to  be  kept  separate,  and  the  sap  ties 
kept  separate  from  the  heart  ties. 

Some  few  days  prior  to  the  time  the  con- 
tract was  entered  into  the  president  of  the 
appellant  company  called  the  manager  of  the 
respondent  by  telephone,  and  Inquired  wheth- 
er bis  company  had  any  cuttings  which  he 
could  place  with  the  appellants— by  "cut- 
tings" (it  is  explained)  meaning  dimension 
timbers.  The  manager  answered  that  his 
company  then  had  no  orders  for  timbers 
such  as  he  mentioned,  but  expected  one  in 
a  few  days,  and  would  then  communicate 
with  him  further.  After,  entering  into  the 
contract  the  manager  of  the  respondent  call- 
ed the  president  of  the  appellant  and  inform- 
ed him  of  the  contract,  and  inquired  wheth- 
er bis  company  would  desire  to  fill  a  part  of 
the  order,  and  received  an  affirmative  an- 
swer. He  then  informed  the  person  with 
whom  he  was  speaking  that  the  chief  inspec- 
tor for  the  Railway  Administration  would 
be  at  the  respondent's  mill  within  a  few 
days,  that  he  would  inform  him  of  the  time 
of  the  inspector's  arrival,  and  that  It  would 
perhaps  be  better  for  him  to  come  over 
at  that  time  and  see  the  Inspector,  who  would 
explain  to  him  the  kind  of  tie  that  the  ad- 
ministration desired.  On  the  arrival  of  the 
inspector  the  respondent  was  notified,  and 
its  president  came  over  and  interviewed  him. 
As  a  result  of  tills  visit  the  respondent  com- 
pany placed  with  the  appellant  company  an 
order  for  900,000  feet  of  ties,  board  measure, 
to  be  delivered  on  scows  alongside  a  vessel 
at  the  respondent's  dock.  The  order  included 
all  of  the  stipulations  contained  in  the  re- 
spondent's contract  with  Chas.  R.  McCor^ 
mick  &  Co.,  as  to  sizes,  lengths,  and  grades, 
together  with  the  stipulation  that  the  ties 
were  subject  to  inspection  by  the  United 
States  Railway  Administration  inspectors, 
and  the  requirement  that  the  different  sizes 
and  grades  must  be  kept  separate.  It  was 
provided  that  delivery  should  be  made  at  the 
rate  of  300,000  feet  per  month  during  the 
months  of  May,  June,  and  ^uly,  of  1919. 

A  government  .vessel  reached  the  respond- 
ent's mill  for  a  load  of  ties  in  the  latter 
part  of  May,  1919.  At  this  time  the  appel- 
lant sent  to  the  vessel  a  scow  load  of  tics 
containing  211,299  feet  Of  this  quantity 
the  Inspectors  accepted,  and  there  was  load- 
ed on  the  vessel  162,078  feet,  board  measure, 
the  balance,  save  164  in  number  containing 
7,318  feet,  being  returned  to  the  appellant 

The  appellant  refused  on  demand  to  make 
any  further  deliveries  of  ties,  and  the  re- 
spondent instituted  the  present  action  to  re- 
cover as  for  a  breach  of  the  contract.  In  its 
Qpmplaint   It  sets  forth    the   contract;  its 
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breach,  and  alleged  that  because  of  the 
breach  It  was  necessary  for  It  to  procure 
other  ties  to  fill  its  contract,  and  thereby 
BufTered  a  loss  In  the  sum  of' $4,427.53.  Issue 
was  taken  on  the  complaint,  and  a  trial 
had  before  the  court  sitting  without  a  Jury. 
The  trial  court  found  the  Issues  in  favor  of 
the  respondent,  and  entered  a  Judgment  in 
Its  favor  In  the  sum  of  $3,908.85.  From  this 
Judgment  the  present  appeal  is  prosecuted. 

In  this  court  the  appellant  makes  four 
principal  contentions:  First,  that  the  con- 
tract was  conditional  rather  than  absolute, 
the  condition  being  that  the  appellant  ac- 
cepted the  order  to  be  filled  only  in  so  far  as 
It  could  cut  ties  at  its  mill  from  logs  suit- 
able for  that  purpose,  averring  that  for  the 
first  delivery  It  did  cut  all  that  were  so 
suitable;  second,  that,  the  respondent  com- 
mitted a  breach  of  the  contract  by  falling 
to  accept  ties  tendered  it  which  complied 
strictly  with  the  contract,  thereiby  commit- 
ting such  a  breach  of  the  contract  as  to  ex- 
cuse the  appellant  from  further  performance; 
third,  that,  assuming  there  was  no  breach  of 
the  contract  on  the  respondent's  part,  and 
that  there  was  a  breach  thereof  on  the  part 
of  the  appellant,  the  respondent  Introduced 
no  competent  proof  of  damages ;  and,  fourth, 
that,  assuming  that  respondent  is  entitled  to 
recover  as  for  a  breach  of  the  contract,  the 
amount  of  the  recovery  Is  excessive. 

On  the  first  of  these  contentions  the  evi- 
dence is  in  irreconcilable  conflict.  If  the 
evidence  on  the  part  of  the  appellant  is  to 
be  believed,  there  was  a  contract  to  fill  the 
order  given  in  accordance  with  Its  terms 
unrestricted  by  either  condition  or  reserva- 
tion, while  the  evidence  of  the  appellant,  if 
It  is  to  be  believed,  shows  only  a  conditional 
acceptance  of  the  contract  Aside  from  the 
written  order  this  evidence  was  oral,  and  we 
are  unable  to  say  that  it  preponderates 
against  the  findings  of  the  trial  court,  as  we 
must  do  to  direct  a  reversal  for  this  reason. 
On  the  contrary,  the  record  convinces  us  that 
the  trial  court  found  upon  the  question  in 
accordance  with  the  weight  of  the  evidence. 

[1]  The  record  on  the  second  question  is 
more  complicated.  As  we  have  said,  there 
was  a  loss  of  164  of  the  ties,  and  it  is  suf- 
ficiently proven  that  certain  of  the  ties  sent 
back  complied  with  the  specifications  of  the 
contract.  While  this  under  other  drcum- 
etances  might  constitute  sudi  a  breach  as 
to  excuse  further  performance  of  the  con- 
tract, we  are  satisfied  that  the  trial  court 
correctly  found  that  it  did  not  do  so  in  this 
instance.  The  fault  lay  with  the  appellant 
Many  of  the  ties  did  not  comply  with  the 
specifications.  Some  were  9  feet  In  length 
Instead  of  8  feet  6  Inches,  some  had  more 
wane  than  the  government  specifications  per- 
mitted, some  were  sawed  from  unsound  tim- 
ber, some  contained  too  much  bark,  some 
were  irregularly  sawed,  some  cut  for  the 
dlmensiona  of  7  by  9  inches,  were  undersls- 


ed,  and  had  to  be  classed  as  of  the  dimen- 
sions 7  by  8  Inches,  and  some,  classed  as 
heart  ties,  had  on  them  too  much  sap  to 
pass  the  Inspection  as  being  of  that  class. 
They  were  all  intermixed  on  the  barge,  and 
when  the  stevedores,  who  were  employed 
by  the  owners  of  the  vessel  to  lo^d  the  ties 
on  the  vessel,  began  to  load  from  the  barge, 
there  were  so  many  rejections  that  great 
confuskm  soon  existed,  so  much  so  that  the 
stevedores  after  a  time  refused  to  handle 
more  of  them.  In  the  meantime,  a  number 
of  the  rejected  ties  had  been  thrown  over- 
board by  the  stevedores,  and  others  had  been 
swept  overboard  by  the  operation  of  the 
ship's  tackle.  The  lost  ties  were  from  the 
number  thus  thrown  and  swept  overtxiard. 
and  the  ties  conforming  with  the  spedflca- 
tlong  were  ties  remaining  on  the  scow  after 
the  stevedores  had  refused  to'  load  more 
of  them  on  the  vesseL  The  appellant,  while 
only  required  by  Its  contract  to  make  de- 
livery at  the  ship's  tackle,  was  required  tq 
make  delivery  with  the  different  grades  and 
dimensions  of  the  ties  segregated.  The  pur- 
pose of  this  was  to  facilitate  loading  from  the 
scow  to  the  ship,  and  to  prevent  the  very 
confusion  and  trouble  which  occurred  in  this 
instance.  As  we  say,  the  appellant  was  in 
fault  in  this,  and  it  cannot  dalm  a  breach 
of  the  contract  on  the  respondent's  part 
because  of  loss  of  ties  and  the  refusal  of  the 
government  inspector  to  accept  satisfactory 
ties,  when  the  loss  and  refusal  Is  the  direct 
result  of  its  own  breach  of  the  contract 

[2]  As  proof  of  the  amount  of  Its  damages 
the  respondent  showed  that  there  were  recog- 
nized standard  grades  of  ties  for  both  ex- 
port and  domestic  trade,  that  ties  cut  in 
accordance  with  the  government  q^edfica- 
tlons  were  superior  in  quality  to  these  stand- 
ard grades,  and  would  not  only  be  readily, 
but  gladly,  accepted  by  purchasers  of  stand- 
ard grades  as  complying  with  such  stand- 
ards, and  showed,  further,  that  the  market 
price  of  the  standard  grades  was  greater 
at  the  time  the  ties  were  to  be  delivered 
than  the  price  at  which  the  appellant  agreed 
to  deliver  them.  The  appellant  contends  that 
this  was  to  apply  a  measure  not  warranted 
by  the  governing  rules  for  the  measurement 
of  damages ;  that  since  it  was  not  shown  that 
the  special  tie  had  an  established  market 
value  as  such  at  the  place  of  delivery,  its 
market  value  should  have  been  ascertained 
by  ascertaining  the  market  value  of  such  a 
tie  In  the  nearest  available  market,  and  de- 
ducting therefrom  the  cost  of  transportation 
to  such  market  But  we  think  this  contri- 
tion mistakes  the  effect  of  the  proofa.  It 
seems  to  us  that  it  recognized  standard  ties 
had  a  market  value  at  the  place  these  ties 
were  agreed  to  be  delivered,  and  that  these 
ties  had  the  value  of  standard  ties  and  could 
be  disposed  of  as  such,  they  at  least  had  the 
market  value  of  standard  ties.     In  other 
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words,  while  the  proofiB  may  not  show  that 
the  ties  had  a  market  ralue  as  a  special 
.  class  of  ties  at  the  {dace  of  delivery,  they 
do  show  that  they  had  a  market  value  at 
that  place  as  standard  ties.  Having  such 
a  value,  the  respondent  was  clearly  entitled 
to  resort  to  It  as  one  of  the  elements  by  which 
to  measure  Its  loss  caused  by  the  breach  of 
the  contract. 

The  respondent  omtracted  to  sdl  the  ties 
to  Ghas.  B.  McCorinlck  &  Ca,  at  |20  per 
thousand  feet,  board  measure,  for  heart  ties, 
and  $19  per  thousand  feet,  board  measure, 
for  sap  ties.  It  made  the  same  price  to  the 
appellant,  less  2  per  centum.  The  proofs  of 
the  respondent  show  that  the  market  price 
for  ties  Of  this  dass,  at  the  time  the  coor 
tract  called  for  d^very,  was  $27  per  thou- 
sand feet  for  heart  tlea  and  $25  per  thousand 
feet  for  sap  ties.  The  trial  court  so  found, 
and  Its  judgment  was  made  up  from  calcula- 
tkms  based  on  these  values.  The  dalm  of 
the  appellant  that  the  assessment  of  damages 
la  excessive  ta  based  on  evidence  Introduced 
by  It  to  the  effect  that  the  difference  be- 
tween the  contract  price  and  the  market 
▼alue  was  less  than  the  court  found  It  to 
be.  But .  here  again  the  trial  judge  was 
forced  to  draw  a  conclusion  from  conflict- 
ing evidence,  and  our  reading  of  the  evi- 
dence does  not  convince  us  that  Its  prepoo- 
detanoe  Is  against  his  conclusion. 

The  Judgment  Is  affirmed. 

PARK£R,  C.  J.,  and  BUDGES,  ICACKIN- 
TOSH,  and  HOLOOMB,  JJ.,  concnr. 


(IIS  Waah.  680) 

VAN  LIEW  at  nx.  v.  ATWOOD  et  ax. 
(No.  15990.) 

(Snpreme  Court  of   Washington.    May   14, 
1921.) 

f.  Judgmeat  9=3250— No  recovery  for  wife's 

loss  of  earning  oapaolty,  where  such  Iom  sot 

pleaded  or  proved.- 

In  action  by  the  community  for  personal 

Injuries  to  the  wife,  where  there  was  no  claim 

for  damages  based  on  loss  of  capacity  on  the 

wife's  part  to  perform  domestic  services  in  the 

family,  nor  any  sufficient  evidence  thereof,  no 

recovery  could  be  had  for  loss  of  the  value  of 

ber  services. 

2.  Damages  «=»  187— Value  of  wife's  services 
not  shown  by  merely  showing  the  Injury  and 
eonsequent  Inability  to  perferm  services. 
As  respects  a  wife's  claim  for  loss  of  earn- 
faig  capacity  or  for  loss  accruing  from  inability 
to  perform  services,  it  is  not  enongh  to  show 
the  injury  and  the  consequent  inability  to  per- 
form  the   usual   and   ordinary   services   which 
she  was  accustomed  to  perform,  but  there  must 
be  further  evidence  tending  to  show  the  pecuni- 
ary loss  thereby  sustained. 


T.  ATWOOD  921 

P.) 

3.  Appeal  aad  error  <8=»I066— Instmetioa  ca 
loss  of  services  not  pleaded  held  prajudlclal. 

In  an  action  by  husband  and  wife  for  in- 
juries to  the  wife,  where  loss  of  her  services 
was  not  pleaded,  and,  although  there  was  evi- 
dence thereof,  such  evidence  was  insufficient 
to  sustain  a  recovery  therefor,  an  instruction, 
assuming  that  there  was  an  issue  framed  on 
the  question  of  loss  of  services  and  instructing 
that  the  jury  could  consider  the  evidence  when 
making  up  the^  verdict,  was  prejudicial,  a* 
there  could  be  no  certainty  that  the  jury  did 
not  include  such  damages  in  their  verdict. 


Holcomb,  J.,  dissenting. 

D^artment  1. 

Appeal  from  Superior  Court,  Whatcom 
County;  Ed.  B.  Hardin,  Judge. 

Action  by  Jesse  O.  Van  Llew  and  wife 
against  Seth  A.  Atwood  and  wlf&  From 
judgment  for  plalntlfrs,  defendants  appeal. 
Beversed,  and  new  trial  awarded. 

Newman,  Howard  te  Klndall,  all  of  Belllng- 
ham,  for  appellants^ 

Sather  &  Llveeey,  of  Belllngham,  for  re- 
spondents. 

rUXXiERTOK,  3.  An  automobUe,  driven 
by  the  appellant  Mary  Atwood,  collided  with 
an  automobile  owned  and  driven  by  one 
Charles  Van  Llew,  in  which  the  respondents 
Van  Uew  were  riding.  As  a  result  of  the 
collision  the  Van  Llew  automobile  was  over- 
turned, and  the  respondent  Flora  B.  Van 
Llew  somewhat  severely  Injured. '  This  ac- 
tion was  Instituted  by  the  re^Mindents  against 
the  appellants  to  recover  in  damages  for  the 
injuries  suffered  by  Flora  B.  Van  Llew.  In 
the  complaint  It  la  alleged  that — 

The  collision  caused  "  ♦  •  •  the  plaintiff 
Flora  B.  Van  Liew  herein  to  be  struck,  jarred, 
pinched,  and  injured  in  said  machine  in  the  fol-, 
lowing  particulars:  That  she  did  at  said  time 
receive  a  fracture  of  the  left  collar  bone,  and 
a  severe  wrenching  and  bruising  of  the  left 
side  and  back  of  her  body,  and  did  likewise  re- 
ceive therefrom  a  severe  nervous  shock,  said 
injuries  causing  her  to  be  confined  at  one  of 
the  local  hospitals,  where  she  remained  for  a 
period  of  approximately  two  weeks,  and  was 
then  and  thereafter  taken  to  her  home,  where 
she  has  since  been,  and  now  is,  confined  to  her 
bed  because  of  said  injuries;  that  said  nervous 
condition  and  injuries  to  the  left  side  of  plain- 
tiff Flora  B.  Van  liew  will  be  permanent,  all 
to  her  damage  as  follows:  Doctor  bill,  $76.00; 
hospital  bill,  $49;  pain  and  suffering,  $3,000; 
and  permanent  injury  resulting  from  said  in- 
juries, from  wUdi  she  will  not  recover,  $5,000." 

The  prayer  of  the  complaint  Is  as  follows: 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendants,  Seth  A.  Atwood  and  Mary  At- 
wood, and  the  community  composed  of  them, 
in  the  principal  sum  of  $75,  for  and  on  account 
of  doctor  bills,  and  in  the  further  sum  of  $49 
for  and  on  account  of  hospital  expenses,  and  in 
the  further  sum  of  $3,000  for  and  on  account 
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of  pain  and  Buffering  lustained  by  plaintiff 
Flora  E.  Van  Liew,  and  in  the  further  sum  of 
$5,000  on  account  of  permauent  injuries  to 
result  from  said  accident,  and  plaintiffs  far- 
ther pray  for  all  further  and  proper  relief." 

The  appellants  took  Issue  on  the  allegations 
ot  the  complaint  by  denials,  and  by  an  af- 
flnnatlre  plea  of  contributory  negligence.  At 
the  trial,  which  was  had  before  the  court 
sitting  with  a  Jury,  the  court  gave,  among 
others,  the  following  Instructions: 

"If  you  find  from  the  evidence,  by  a  fair 
preponderance  of  the  same,  that  the  plaintiffs 
are  entitled  to  recover  in  this  case  for  the 
personal  injuries  sustained  by  the  plaintiff 
Flora  E.  Van  Liew,  if  any,  then  in  estimating 
the  damages  you  may  take  into  consideration 
the  nature  and  extent  of  the  bodily  injuries, 
if  any,  that  the  plaintiff  Flora  E.  Van  Liew  sus- 
tained *  •  •  her  capacity  to  perform  do- 
mestic services  in  the  famUy,  if  any,  at  the 
time  of  the  alleged  injuries,  and  the  extent,  if 
any,  to  which  such  capacity  to  perform  domes- 
tic services  has  been  impaired  as  the  result 
of  the  injury,  •  •  •  and  in  such  case  allow 
the  plaintiffs  damages  in  such  sum  as  in  the 
exercise  of  sound  discretion  you  may  believe 
from  all  the  facts  and  circumstances  in  evidence 
in  this  case  will  be  a  fair  and  Just  compensa- 
tion  to  them  for  the  injuries  sustained,  not  ex- 
cee<Ung,  however,  the  sum  of  $75  for  doctor's 
biU,  $39.85  for  hospital  bill,  $3,000  for  pain 
and  suffering  and  $5,000  for  permanent  inju- 
ries." 

The  jury  returned  the  following  verdict: 

"We  the  jury  in  the  above-entitled  cause,  duly 
impaneled  and  sworn,  do  find  for  the  plaintiffs 
and  against  the  defendant  Mary  Atwood  and 
against  the  community  composed  of  the  defend- 
ants Seth  A.  Atwood  and  Mary  Atwood,  and  as- 
sess the  plaintiff's  damages  in  the  sum  of 
$4,114.85  doUars. 

"W.  H.  Eirkman,  Foreman. 

Doctor  bill  t    nM 

Hosplt&l  bill  ilS.SB 

Bustalned   Injuries 1,000.00 

Permanent  Injuries   1,000.00" 

On  motion  for  a  new  trial,  the  court  gave 
the-  respondents  the  option  of  remitting  the 
amount  awarded  by  the  Jury  for  permanent 
Injuries  or  of  submitting  to  another  trial. 
They  elected  to  remit,  and  judgment  was  suB- 
sequoitly  entered  for  $3,114.85  and  costs. 

[1. 2]  As  will  appear  froni  the  quotation  we 
have  made  from  the  complaint,  there  was  no 
claim  for  damages  based  on  loss  of  capacity 
on  the  part  of  the  Injured  respondent  to  per- 
form domestic  services  in  the  family.  Nor 
was  the  evidence  any  broader  than  the  alle- 
gations. While  It  does  appear  Incidoitally 
in  the  proofs  that  the  re^ondent  did  prior  to 
her  injury  perform  domestic  services,  and  It 
is  of  course  Inferable  from  the  very  nature 
ot  the  Injuries  suffered  that  her  ability  In 
this  respect  would  be  for  a  time  lost  entirely 
and  for  a  longer  time  much  Impaired,  there 
was  no  proof  of  any  character  tending  to 
•bow   what  pecuniary  loss  the  community 


composed  of  the  plaintUTs  sustained  thereby. 
This  showing  was  necessary  in  order  to  war- 
rant a  charge  that  Incapacity  to  perform 
domestic  services  could  be  considered  by  the 
jury  as  an  element  of  damages  when  making 
up  their  verdict.  It  Is  true  this  court  has 
held  that  in  an  action  for  personal  injuries 
the  Injured  party  Is  not  permitted  to  state  to 
the  jury  the  amount  of  the  damages  he  has 
sustained  by  reason  of  the  injury,  and  that 
it  Is  reversible  error  for  the  trial  court  to 
permit  him  so  to  do.  De  Wald  v.  Ingle,  31 
Wash.  616,  72  Pac  469,  06  Am.  St.  Rep.  927. 
But  this  is  because  the  damages  arising  from 
the  mere  injury  are  incapable  of  exact  meas- 
urement, and  any  statement  of  the  amount 
would  be  but  an  estimate  drawn  fh>m  facts 
which  it  Is  the  exclusive  province  of  the  Jury 
to  draw.  Consequently,  the  witnesses  are 
held  to  a  description  of  the  nature  of  the  In- 
Jury,  and  a  statement  of  the  natural  and 
reasonable  consequences  which  have  arisen 
therefrom  and  whldi  will  with  reasonable 
certainty  arise  therefrom  In  the  future,  and 
It  Is  left  for  the  Jury  to  say  what  amount  of 
money  will  serve  as  compensation.  When 
the  <daim  Is  for  loss  of  earning  capacity,  or 
for  loss  accruing  from  inability  to  perform 
services,  the  loss  Is  capable  of  more  exact 
measurement  It  is  not  enough  In  such  in- 
stances to  show  the  injury  and  the  conse- 
quent inability  to  perform  the  usual  and 
ordinary  service  which  the  Injured  party 
was  accustomed  to  perform;  there  must  be 
further  evidence  tending  to  ^ow  the  pecun- 
iary loss  thereby  sustained.  In  other  words, 
if  the  appellants  by  reason  of  the  injury  to 
the  wife,  lost  the  value  of  services  which  she 
was  capable  of  performing  and  was  accus- 
tomed to  perform,  they  were  entitled  to  re- 
cover according  to  its  pecuniary  value,  and 
this  value  is  now  shown  by  merely  showing 
the  injury  and  the  consequent  inability  to 
perform  the  customary  services.  It  follows 
therefore  that  the  court  was  in  error  In  giv- 
ing to  the  jury  the  Instruction  quoted. 

[3]  It  is  contended  by  the  respondents,  how- 
ever, that  the  Instruction,  If  erroneous,  could 
In  no  sense  be  prejudicial.  It  Is  argued  that 
since  the  complaint  made  no  claim  for  loss  of 
services,  and  since  the  evidence  was  Insuffi- 
cient to  show  such  a  loss,  the  instruction  was 
In  the  nature  of  an  abstract  instruction,  and 
that— 

"Prejudicial  error  may  not  be  predicated  on 
instructions  that  do  not  fit  the  facts  of  the 
particular  case  where  other  proper  instructions 
were  given,  so  that  the  law  of  the  case  was  be- 
fore the  jury." 

But  without  denying  the  rule  Invoked,  we 
cannot  think  It  has  applicability.  While  In- 
deed there  was  no  Issue  framed  on  the  partic- 
ular question,  there  was,  as  we  have  shown, 
evidence  of  loss  of  service,  insufficient  to  sus- 
tain a  recovery  thereon  only  because  nothing 
was  shown  by  which  value  of  the  serrioi 
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could .  be  ascertained.  Since,  therefore,  the 
court  assumed  in  its  instructions  that  there 
was  such  an  Issue,  and  Instructed  that  the 
jury  could  consider  the  evidence  when  mak- 
ing up  their  verdict,  there  can  be  no  certain 
conclusion  that  the  Jury  did  not  include  in 
their  verdict  damages  on  account  thereof. 
If  presumptions  may  be  Indulged  in,  we  think 
it  more  probable  tliat  the  jury  gave  heed  to 
the  instruction  than  that  they  disregarded  It ; 
that  they  would  conclude  from  the  very  fact 
that  there  was  evidence  of  loss  of  service, 
and  that  they  were  Instructed  that  loss  of 
service  was  an  element  of  damage,  that  they 
were  permitted  to  make  an  award  upon  the 
general  evidence  before  them  on  the  question. 

Again,  it  is  contended  that  any  error  com- 
mitted in  submitting  the  question  to  the  jury 
was  rendered  harmless  by  the  remission  the 
court  required  the  respondents  to  make  from 
the  verdict  The  jury,  it  will  be  observed, 
segregated  their  verdict,  finding  a  certain 
sum  for  "sustained  injuries,"  and  a  certain 
sum  for  "permanent  Injuries."  It  is  argued, 
if  we  have  correctly  gathered  the  contention, 
that  loss  of  service  of  the  injured  party  is  a 
permanent  Injury  rather  than  a  sustained  in- 
jury, and  hence  was  eliminated  by  the  elim- 
ination of  the  amount  returned  for  permanent 
injuries.  But  just  what  the  jury  had  in  mind 
in  ihaking  this  distinction  can  only  l>e  con- 
jectured. It  is  probable,  since  they  conclud- 
ed that  the  Injuries  to  the  respondent  were 
permanent  in  their  nature  that  they  allowed 
something  in  their  verdict  tmder  that  head 
for  loss  of  services  during  her  expectancy  of 
life.  But  it  is  equally  probable,  since  they 
must  have  concluded  that  the  respondents 
had  already  suffered  a  loss  in  this  respect 
that  they  included  something  therefor  under 
the  head  of  sustained  injuries.  But  as  to 
these  matters  no  one  can  know;  hence  it  is 
not  possible  to  say  that  the  appellants  suf- 
fered no  injury  thereby. 

Our  conclusion  on  the  question  discussed 
renders  it  unnecessary  to  discuss  the  remain- 
ing assignments  of  error.  The  judgment  is 
reversed,  and  a  new  trial  awarded. 

PARKER,  C.  3.,  and  MAOECLNTOSH,  and 
BRIDGES,  JJ.,  concur. 
SOLCOMB,  J.,  dissents. 


(U6  Wasb.  543) 

STATE  V.  NICCOLI  at  ai.    (No.  16059.) 

(Supreme  Conrt  of  Washington.    May  3, 1921.) 

i.  Intoxicatino  liquor*  «=>2I3  —  Information 
charging  crime  of  being  "Jolntlst"  hold  suffl- 
eient. 

An  information  diarging  that  defendants 
"did  conduct  and  maintain  a  place  for  the  nn- 
lawfol  sale  of  intoxicating  liquor"  at  a  specified 
time  and  place  held  sufficient  to  charge  a  viola- 


tion of  Laws  1017,  p.  60,  {  11,  denouncing  a 
person  "who  opens  up,  conducts,  or  maintains, 
ejtlier  as  principal  or  agent,  any  place  for  the 
unlawful  sale  of  intoxicating  liquor^  as  a 
"jointist"  as  against  the  contention  that  it 
did  not  allege  an  overt  act  coupled  with  an 
intent  to  commit  a  crime,  since  the  opening 
up,  conducting,  or  maintaining  of  a  place'  for 
the  unlawful  sale  of  liquor,  are  the  overt  acts, 
and  the  intent  of  tho  accused  is  merely  inci- 
dental thereto. 

2.  Constltntlonal  law  '«es>250  —   Intoxicating 
liquors  «=3l7  —  One  convicted  of  being  a 
"Jolntlst"  Is   not  donled  equal  protection  of 
law    because   other  statutes   make  offenses 
relating  to  Intoxicating  liquor  merely  misde- 
meanors. 
One   who   is  convicted    of  violating   Laws 
1917,  p.  60,  S  11,  making  the  opening  up,  con- 
ducting, or  maintaining  of  a  place  for  the  un- 
lawful sale  of  liquor  a  felony,  is  not  denied  the 
equal  protection  of  the  lav  on  the  theory  that 
Laws  1915,  pp.  3,  7,  S{  5  and  10,  denouncing 
the   owning  or  leasing   of  premises   in   which 
intoxicating  liquor  is  unlawfully  sold  or  manu- 
factured, and  the  keeping  or  maintaining  of  a 
clnbhouse   or   other   place   where   intoxicating 
liquor  is  received,  kept  or  disposed  of  for  the 
purpose  of  distribution  among  the  members  of 
a  club  or  association,  makes  the  violation  there- 
of merely  a  misdemeanor,   since  the  offenses 
so  designated  as  misdemeanors,  and  the  opening 
up,  conducting,  and  maintaining  of  a  place  for 
the  sale  of  liquor  m^de  a  felony  by  the  law  of 
1917  are  not  the  same. 

En  Banc. 

Appeal  from  Superior  0>nrt,  Pierce  Coun- 
ty; Jolrn  D.  Fletcher,  Judge. 

Nick  Niccoli  and  A.  Qulriconl  were  con- 
victed of  being  jolntists,  and  they  appeal. 
Affirmed. 

S.  A.  GagUardl  and  Bates  &  Peterson,  aU 
of  Tacoma,  for  appellants. 

William  D.  Askren,  J.  W.  Selden,  and 
Frank  D.  Nash,  all  of  Tacoma,  for  the  State. 

MAIN,  J.  The  defendants  In  this  case 
were  charged,  tried,  and  convicted  of  the 
crime  of  being  jolntists.  From  the  judgment 
and  sentence  entered  after  the  verdict  they 
appeal.  The  charging  part  of  the  Informa- 
tion is  as  follows: 

"That  the  said  Nick  Niccoli  and  John  Doe 
Quiriconi  in  the  county  of  Pierce,  in  the  state 
of  Wastiington,  on  or  about  the  11th  day  of 
November,  1919,  then  and  there  l>eing  unlaw- 
fully and  felonionsly  did  conduct  and  main- 
tain a  place  for  the  unlawful  sale  of  intoxicating 
Uquor,  to  wit  the  premises  known  as  No. 
1502  Broadway  in  the  city  of  Tacoma,  con- 
trary to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Wasliington," 

The  statute  (Laws  of  1917,  p.  60,  1 11)  upon 
which  the  information  is  based  is  as  follows: 

"Any  person  who  opens  up,  conducts  or  main- 
tains, either  as  principal  or  agent,  any  place 
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for  the  nnlawfnl  sale  of  intoxicatiiig  Bqnor, 
be  and  hereby  is  defined,  to  be  a  'jointist.'  Any 
person  who  carries  about  with  him  Intoxicat- 
ing liquor  for  the  purpose  of  the  unlawful  sale 
of  the  same  be  and  hereby  is  defined  to  be  a 
'bootlegger.'  Any  person  convicted  of  being 
either  a  'jointist'  or  'bootlegger'  .as  herein  de- 
fined shall  be  deemed  guilty  of  a  felony  and 
shall  be  punished  by  imprisonment  for  not  less 
than  one  nor  more  than  five  years." 

[1]  By  comparison  It  will  be  observed  that 
the  information  is  drawn  in  substantially  the 
language  of  the  statute.  The  first  point  ia 
tbat  the  information  Is  defective  because  It 
doQs  not  allege  an  overt  act  coupled  with  an 
intent  to  commit  a  crime.  This  question 
was  before  this  court  In  State  v.  Burgess, 
191  Pac.  635,  and  was  there  fully  discussed 
and  considered.  In  the  course  of  the  opinion 
is  was  said: 

"The  argument  proceeds  upon  the  assump- 
tion that  the  statute  seeks  only  to  punish  the 
entertaining  of  the  intent,  and  not  for  the 
committing  of  any  overt  act,  on  the  part  of  the 
accused.  This,  we  think,  is  an  erroneous  as- 
sumption. Manifestly  the  jointist  statute 
strikes  at  the  opening  up,  conducting,  or  main- 
taining of  places,  'joints,'  in  the  common  par- 
lance, where  the  unlawful  sale  of  intoxicating 
liquor  is  carried  on.  ft  seems  to  us  that  it 
is  plainly  the  opening  up,  conducting,  or  main- 
taining of  such  places  for^whicfa  the  prescribed 
punishment  is  meted  out.*  Of  course,  the  pro- 
hibited place  could  not  exist  as  such  without 
an  intent  on  the  part  of  the  accused  to  make 
it  such  a  place.  But  that,  it  seems  to  us, 
does  not  argue  that  the  lawmaking  power  is 
not  primarily  interested  in  the  prevention  of 
the  opening  up  and  maintenance  of  such  places. 
We  are  of  the  opinion  that  the  opening  up, 
conducting  or  maintaining  of  the  place  for  the 
unlawful  sale  of  intoxicating  liquor  are  the 
overt  acts  for  which  the  law  seeks  to  punish, 
and  that  the  intent  of  the  accused  is  merely 
incidental  thereto;  just  as  intent  is  incidental 
to  all  overt  criminal  acts,  to  be  considered  in 
determining  the  question  of  guilt.  We  concede 
that  the  particular  intent  to  sell  intoxicating 
liquor  at  a  particular  place,  that  is,  an  intent 
to  seU  it  generally  in  the  sense  of  making  a 
business  of  so  doing  at  such  place,  unaccom- 
panied by  the  overt  act  of  opening  up,  con- 
ducting or  maintaining  a  place  in  such  man- 
ner as  to  evidence  such  intent,  could  not  be 
rendered  punishable  by  legislative  enactment. 
But  we  do  not  think  such  is  the  meaning  of 
this  statute.  When  one  'opens  up,  conducts,  or 
maintains'  a  place  for  the  sale  of  some  com- 
modity, he  necessarily  does  so  by  some  overt 
act  manifesticg  his  intention  in  that  regard. 
We  think  that  without  some  outward  manifes- 
tation of  such  intent,  and  without  the  ability 
to  consummate  such  sales  by  furnishing  and 
delivering,  or  causing  the  furnishing  and  deliv- 
ery- of  such  commodity,  it  could  not  be  said 
that  one  'opens  up,  conducts,  or  maintains'  a 
place  for  the  sale  of  such  commodity,  within 
the  meaning  of  these  words  as  used  in  this 
statute.  Counsel  for  appellant  call  our  atten- 
tion to,  and  rely  upon,  a  recent  decision  of  the 
Oklahoma  court  in  Proctor  v.  State  [15  Okl. 
Or.  838]  176  Pac.  771,  a  decision  which  seems 


to  express  views  out  of  harmony  tHth  the  con- 
dnsion  we  here  reach,  though  a  critical  reading 
of  that  decision  may  suggest  to  some  minds 
that  the  question  as  there  presented  may  be 
differentiated  from  the  one  here  presented. 
We  are,  however,  so  thoroughly  convinced  of 
the  soundness  of  our  conclusion  in  this  case 
that  we  would  feel  constrained  to  adhere  to  it 
rather  than  follow  the  Qfldahoma  decision 
even  though  it  be  not  distinguishable  from  our 
present  case." 

After  considering  the  question  again  in  the 
present  case,  we  adhere  to  the  views  express- 
ed in  the  BnrgesB  Case.  The  Information 
charged  a  crime. 

[2]  It  is  next  claimed  that  the  appellant 
has  been  denied  the  equal  protection  of  the 
law  because  the  section  of  the  statute  nnder 
whicb  he  was  convicted  makes  the  offense  a 
felony  and  Imposes  a  penalty  for  such  of- 
fense, while  on^  convicted  under  either  sec- 
tion 6  or  section  10  of  Initiative  Measure  No. 
S  (Lews  of  1915,  diap.  2)  would  only  be 
guilty  of  a  misdemeanor  and  would  receive 
much  lighter  sentence.  Sections  of  Initiative 
Measure  No.  3  is  what  is  generally  known  as 
the  abatement  statute,  and  provides  that  up- 
on the  conviction  of  the  owner  or  lessee  of  a 
building  the  premises  where  the  intoxicating 
liquor  was  unlawfully  manufactured  or  sold 
are  declared  to  be  common  nuisances  and 
may  be  abated  as  such.  Section  10  of  the 
act  makes  it  unlawful  for  any  person  to  keep 
or  maintain  or  by  associating  with  others 
keep  or  maintain  any  clubhouse  or  other 
place  where  Intoxicating  liquor  is  received, 
kept,  or  disposed  of,  or  for  the  purpose  of 
distribution  among  the  members  of  a  club 
or  association.  This  section  is  directed 
against  the  members  of  clubs  or  associations. 
The  violation  of  either  section  5  or  secticm 
10  Is  a  misdemeanor,  and  a  person  upon  con- 
viction may  be  punished  for  such  an  offense. 
In  1917  to  Initiative  Measure  No.  3  there 
were  added  certain  sections,  one  of  which 
was  that  under  which  the  conviction  was 
had  in  this  case.  That  section  provides 
that  any  person  who  opens  up,  conducts,  or 
maintains  a  place  for  the  unlawful  sale  of 
intoxicating  liquor  Is  guilty  of  being  a  joint- 
ist, and  upon  conviction  shall  he  imprisoned 
as  for  a  felony  for  a  term  of  not  less  than 
one  nor  more  than  five  years.  We  see  no 
reason  why  the  Legislature  could  not  make 
one  who  opens  up,  conducts,  or  maintains 
a  place  for  the  sale  of  intoxicating  liquor  a 
felony  even  though  one  convicted  under  ei- 
ther section  5  or  section  10  of  Initiative 
Measure  No.  3  would  be  only  guilty  of  a 
misdemeanor.  The  offenses  are  not  the 
same.  The  Legislature  had  a  right  to  re- 
gard the  opening  up,  and  so  forth,  of  a  place 
for  the  sale  of  intoxicating  liquor  as  a  grav- 
er offense  than  that  defined  in  either  sectini 
5  or  section  10  of  Initiative  Measnre  No.  3. 
State  V.  Hessel,  191  Pac.  637. 

There  was  also  argued  in  this  case   th* 
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question  as  to  the  effect  of  amenOment  18 
to  the  federal  Constitution  upon  the  prohlbl* 
tlon  laws  of  the  state.  When  the  case  was 
caused  to  be  beard  en  banc  the  court  was  of 
the  opinion  that  this  question  was  necessarily 
Involved  in  the  case.  It  snbsequently  de- 
veloped, however,  that  the  question  Is  not  In 
this  case.  The  apimllanta  were  tried  and 
convicted  prior  to  the  time  that  the  amend- 
ment became  effective  as  a  part  of  the  feder^ 
al  Constitution.  The  question  Is  an  import- 
ant one,  and  one  which  it  seems  to  us  should 
not  be  disposed  of  by  mere  academic  discus- 
sion as  it  would  necessarily  be  if  detennlned 
at  this  time. 

It  Is  the  opinion  of  the  court  that  the  de- 
cision of  the  question  should  be  deferred  un- 
til it  comes  before  us  as  a  question  to  be  de- 
termined In  disposing  of  a  particular  case. 
The  argument  which  the  court  has  heard 
and  the  briefs  which  have  been  read  and  con- 
sidered will  be  of  material  assistance  when 
the  question  may  be  again  presented. 

The  Judgment  will  be  affirmed. 

PARKER.  C.  J,  and  HOIiCOMB,  TOI/- 
ICAN.  BRIDGES,  MACKINTOSH,  FIJI*- 
LBRTON,  MITCHELL,  and  MOUNT,  JJ., 
concur. 


(U5  Waah.  672) 

CARLETON  v.  BOARD  OF  POLICE  PEN- 
SION FUND  COM'RS  OF  SEATTLE. 
(No.  16306.) 


(Supreme  Court  of  Washington. 
1921.) 


Blay  IS, 


1.  Munlolpal  coritoratlons  «=»t87— On  applica- 
tion for  writ  of  review  of  determination  of 
board  of  police  pension  fnnd  court  may  not 
try  oase  anew. 

The  superior  court,  on  writ  of  review  to  re- 
view the  determination  of  the  board  of  police 
pension  fund  commissioners,  under  Rem.  Code 
1915,  iS  8078,  8080,  8064,  80S5,  8088,  and 
8089,  denying  application  for  a  pension,  bad 
no  right  to  take  evidence  and  bear  the  case 
anew,  but  its  authority  in  such  cose,  under  sec- 
tion 1010,  is  merely  to  determine  whether  the 
board  had  Jurisdiction,  whether  it  proceeded  in 
the  mode  required  by  law,  and  whether  in  mak- 
ing its  determination  the  board  violated  any 
rule  of  law  affecting  the  rights  of  the  parties 
to  the  prejudice  of  the  applicant. 

2.  Manlolpal  corporations  «=>  187— Refusal  of 
board  of  poHoe  pension  fand  commissioners 
to  iiaar  evidence  as  to  certain  facts  held  er- 
ror. 

Denial  by  board  of  police  pension  fnnd 
commissioners  of  an  application  for  a  pension 
because  of  existence  of  certain  facts,  without 
permitting  applicant  to  introduce  evidence  to 
disprove  sncb  facts,  held  error,  since  in  making 
its  determination,  depending  on  certain  facts, 
the  members  of  the  board  cannot  act  upon 
their  personal  knowledge  of  the  facts. 


Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  A.  W.  Frater,  Judge. 

Application  for  writ  of  review  by  Edna 
Haskell  Carleton  against  the  Board  of  Po- 
lice Pension  Fund  Commissioners  of  the  C!lty 
of  Seattle  to  review  a  determination  of  such 
board  denying  applicant  a  pension.  From  a 
Judgment  awarding  applicant  a  pensibn,  de- 
fendant appeals.    Reversed,  with  directions. 

Walter  F.  Meier  and  Charles  T.  Donworth, 
both  of  Seattle,  for  appellant. 

Jas.  E.  Seargeant,  of  Seattle,  for  respond- 
ent. 

MITCHELL,  J.  The  statute  (bem.  €ode, 
I  8078)  authorizes  the  creation  of  a  board 
of  police  pension  fund  commissioners.  Sec- 
tion 8080  creates  and  provides  for  the  main-, 
tenance  of  a  pension  fnnd.  Section  8084 
provides  that,  whenever  a  member  of  the  po- 
lice department  of  a  dty  shall  lose  his  life 
through  violence  while  actually  engaged  in 
the  performance  of  his  duty  as  a  police  offi- 
cer, his  widow,  eta,  shall  be  entitled  to  a 
yearly  pension  of  one-third  of  the  amount  Of 
salary  attached  to  the  rank  which  such  po- 
liceman held  at  the  time  of  his  death.  Sec- 
tion 8086  provides  that,  whenever  a  member 
of  the  police  department  shall,  after  Ave 
years'  service  in  the  police  department,  die 
from  natural  causes,  his  widow,  etc.,  shall 
be  entitled  to  $1,000  from  such  fund.  Sec- 
tion 8089  provides,  among  other  things: 

"The  board  herein  provided  for  shall,  in  ad- 
dition to  other  powers  herein  granted,  have 
power:  First:  To  compel  witnesses  to  attend 
and  testify  before  it  and  upon  all  matters  con- 
nected with  the  operation  of  this  chapter.  In 
the  same  manner  as  is  or  may  be  provided  by 
law  for  the  taking  of  testimony  in  courts  of 
record  in  this  state,  and  its  president  or  any 
member  of  said  board  may  administer  oaths,  to 
such  witnesses." 

On  or  before  December  1, 1919,  Edna  Has- 
kell Carleton  made  an  application  to  the 
board  of  police  pension  fund  commissioners 
of  Seattle  as  follows: 

"Edna  Haskell  Carleton,  being  first  duly 
sworn,  on  oath  deposes  and  says:  That  she  is 
the  widow  of  Guy  L.  Carleton,  deceased,  who 
was  formerly  a  member  of  the  police  depart- 
ment of  the  dty  of  Seattle,  Washington;  that 
said  Guy  L.  Carleton  was  first  appointed  po- 
liceman December  4,  1908;  that  thereafter, 
on  the  6th  day  of  January,  1917,  he  was  made 
a  sergeant  of  the  police,  and  continued  in  that 
capacity  until  the  2d  day  of  November,  1919, 
on  which  day  and  date  be  died  at  Seattle,  King 
county,  Washington;  that  affiant,  Edna  Has- 
kell Carleton,  and  the  said  Guy  L.  Carleton, 
were  married  in  Seattle,  Washington,  on  the 
25th  day  of  July,  1907,  and  lived  together  as 
husband  and  wife  from  that  date  until  the 
time  of  the  death  of  said  Guy  L.  Carleton; 
that  there  is  one  child,  Thomas  Payne  (}arl«- 


4ts»For  otbcr  easM  lee  ■am*  topic  and  KBT-NVMBSR  In  aU  Ktjr-Numberad  Dlsesti  and  Indeze* 


Digitized  by 


Google 


926 


197  PACIFIC  EBPORTBR 


(Wash. 


ton,  bom  of  the  union  of  this  affiant  and  the 
deceased,  Guy  L.  Carleton,  said  child  being  of 
the  age  of  twelve  (12)  years;  that  such  child 
resides  with  and  is  under  the  care  and  custody 
of  this  affiant.  This  affidavit  is  made  for  the 
purpose  of  obtaining  the  sum  of  one  thousand 
($1,000.00)  dollars  from  the  police  pension  fund 
of  the  city  of  Seattle,  or  any  other  sum  or  sums 
that  it  may  appear  that  the'  affiant  and  her 
minor  son  are  entitled  to." 

The  board  rejected  her  application,  where- 
upon, without  notice  to  it,  she  applied  to  the 
superior  court  for  a  writ  of  review.  In  her 
application  for  the  writ  she  set  out  the  facts 
fully,  including  the  proceedings  before  the 
board,  alleging,  however,  that  her  husband 
lost  his  life  through  violence  while  actually 
engaged  in  the  performance  of  his  duties  as 
a  police  officer,  and  further  alleged  that  the 
board  had  refused  to  allow  her  to  Introduce 
any  proof  in  support  of  her  claim.  She  ask- 
ed for  a  review,  and  also  that  she  be  allowed 
to  Introduce  evidence  in  the  superior  court, 
as  if  the  case  were  originally  triable  in  that 
court  Upon  an  order  made  a  writ  of  re- 
view was  issued  and  served  upon  the  board. 

The  board  made  and  filed  a  properly  cer- 
tified return  to  the  writ,  showing,  among 
other  things,  as  follows:  (1)  The  filing  with 
the  board  of  the  application  for  a  pension; 
(2)  minutes  of  the  meeting  of  the  board  on 
December  1,  1919,  viz.,  "Mrs.  Edna  H.  Carle- 
ton's  claim  of  $1,000.00  for  the  death  of  her 
late  husband.  Sergeant  G.  L.  Carleton,  was 
disallowed  by  unanimous  vote,  on  motion  of 
Sergeant  Gus  Hasseiblad,  seconded  by  Ser- 
geant P.  P.  Keefe,  case  being  provided  for 
In  statute;"  (3)  written  notice  on  December 
3,  1919,  to  Mrs.  Carleton  of  the  rejection  of 
her  claim ;  (4)  receipt  by  the  board  on  May 
3,  1920,  of  written  request  of  Mrs.  Carleton 
for  a  rehearing  of  her  application,  because 
of  new  evidence  secured  by  her,  and  the 
granting  of  the  request  by  the  board;  (5) 
notice,  June  1,  1920,  to  Mrs.  Carleton  that  a 
rehearing  had  been  ordered,  and  fixing  date 
therefor;  (6)  a  regular  meeting  of  the  board 
on  August  2,  1920,  at  which  "Mrs.  Edna 
Carleton  appeared  before  the  board  with  At- 
torney H.  A.  Northrop,  asking  the  board  to 
reconsider  claim  for  $1,000  Insurance.  The 
board  by  unanimous  vote  sustained  its  form- 
er decision,  on  motion  of  A.  F.  Haas,  sec- 
onded by  G.  V.  Hasseiblad." 

Upon  the  filing  of  the  return  the  superior 
court,  over  the  objections  of  the  board,  re- 
ceived original  evidence,  beyond  the  return, 
on  the  part  of  the  relator  therein,  at  the  con- 
dnslon  of  which  findings  and  conclusions 
were  made  and  entered,  among  others,  that 
G.  L.  Carleton  lost  his  life  by  violence  while 
engaged  In  the  performance  of  his  duty  as 
a  police  oSicer,  at  which  time  his  salary  was 
$2,100  per  annum,  and  that  the  relator,  Edna 
Haskell  Carleton,  widow,  was  entitled  to  a 
yearly  pension  of  $700,  to  be  paid  out  of  the 
pension  fund  of  the  city.    From  a  Judgment 


entered  upon  the  findings,  the  board  has  ap- 
pealed. 

The  right  to  such  a  pension  has  been  crea- 
ted by  statute,  whereby  the  Legislature  has 
provided  for  a  special  board  or  tribunal,  and 
vested  it  with  power  and  authority  to  deter- 
mine the  rights  of  applicants,  and  to  order 
and  direct  payments  out  of  the  pension  fund. 
In  the  discharge  of  its  duties  it  exercises 
judicial  functions.  It  is  required  (section 
8088)  to  keep  a  record  of  Its  proceedings, 
which  shall  be  a  public  record.  It  has  the 
power  (section  8089)  to  compel  the  attend- 
ance of  and  administer  oaths  to  witnesses, 
and  to  provide  for  the  payment  from  the  pen- 
sion fnnd  of  all  necessary  expenses  and 
printing.  The  jurisdiction  to  hear  and  de- 
termine such  applications  Is  in  the  board 
of  police  pension  fund  commissioners,  not 
in  the  superior  court. 

Counsel  for  appellant  urges  that  we  bold 
in  favor  of  the  finality  of  the  decision  of  the 
board.  We  decline  to  pass  upon  that  ques- 
tion In  this  case,  for  whether  its  decisions 
are  conclusive  or  not,  under  the'  policy  of 
the  statutes,  there  remains  the  right  of  cer- 
tiorari, since  the  act  does  not  provide  for 
appeals  from  the  decisions  of  the  board. 
Upon  this  point,  in  the  case  of  State  ex  reL 
Wolcott  V.  Boylngton,  110  Wash.  622,  188 
Pac.  777,  which  Involved  a  decision  of  the 
civil  service  commission  of  the  city  of  Spo- 
kane acting  under  a  law  which  provided. 
"The  decisions  of  the  commission  shall  be 
final,"  by  certiorari  proceedings  In  the  supe- 
rior court  of  that  county,  we  said: 

"Stated  generally,  we  think  it  may  safely  be 
said  that  the  subject  of  inquiry  by  the  courts 
touching  such  cases  Is  not  whether  they  haT« 
bepn  decided  rightly  or  wrongly  by  the  special 
tribunal  created  by  law  to  decide  them,  bat 
whether  or  not  the  dty  authorities,  including 
the  special  tribunal,  have  proceeded  in  the 
manner  prescribed  by  law,  in  this  case  the 
city's  charter." 

See,  also.  Crouch  ▼.  Ross,  83  Wash.  73, 145 
Pac.  87. 

[1]  The  application  made  in  this  case  to 
the  superior  court  was  sufficient  to  authorize 
the  order  for,  and  issuance  of,  a  writ  of  re- 
view. Upon  the  return,  however,  the  trial 
court  proceeded  erroneously.  It  should  liave 
proceeded  upon  the  return.  Its  power  was 
limited  by  the  terms  of  section  1000,  Rem.' 
Code,  wlilch  says: 

"When  a  full  return  has  been  made,  the 
court  must  hear  the  parties,  or  such  of  them 
as  may  attend  for  that  purpose,  and  may  there- 
upon give  judgment,  either  affirming  or  annul- 
ling or  modifying  the  proceedings  below." 

In  the  face  of  this  limited  power  the  trial 
court  proceeded  anew,  and  heard  end  deter- 
mined favorably  to  the  relator  a  case  which 
had  not  been  presented  to  the  special  tribu- 
nal. It  heard  and  decided  that  Sergeant  G. 
L.  C3arleton  lost  his  life  through  vlolenoe 
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wblle  actually  engaged  In  the  performance 
of  his  duty  as  a  police  officer,  and  adjudged 
his  widow  entitled  to  recover  accordingly; 
while  the  application  she  had  made  to  the 
board,  as  shown  by  its  return,  was  for  a 
pension  of  $1,000  because  of  the  death  of  her 
former  husband  from  natural  causes  after 
fire  years'  service  In  the  department  of 
which  he  was  a  member  at  the  time  of  his 
death. 

"It  seems  dear  that  onr  statutory  certio- 
rari and  review  proceeding  contemplates  a  re- 
view in  the  courts  of  the  proceeding  had  in  an 
inferior  tribunal  only  upon  the  record  of  such 
proceeding  made  therein,  and  that  sud  review 
is  in  no  sense  a  trial  da  novo  of  the  qnestiona 
determined  by  the  inferior  tribunal  sought  to 
be  reviewed."  State  ex  rel.  8.  &  I.  B.  B. 
Co.  V.  Board,  75  Wash.  90,  134  Pac.  695. 

Upon  the  filing  of  the  return  of  the  board 
the  court  should  have  heard  it  upon  its  mer- 
its, for  which  purpose  section  1010,  Rem. 
Code,  provides: 

"The  questions  involving  the  merite  to  be 
determined  by  the  court  upon  the  hearing  are: 
1.  Whether  the  body  or  officer  had  jurisdiction 
of  the  subject  matter  of  the  determination  un- 
der review;  2.  Whether  the  authority  conferred 
upon  the  body  or  officer  in  relation  to  that  sub- 
ject matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorise  it  or 
him  to  make  the  determination;  3.  Whether, 
in  making  the  determination,  any  rule  of  law 
affecting  the  rights  of  the  parties  thereto  has 
been  violated  to  the  preju<Uce  of  the  relator; 


[2]  It  has  already  been  noticed  that  the 
statutes  vested  the  board  with  Jurisdiction 
of  the  subject-matter.  The  answer  to  the 
question  if  the  board  pursued  its  authority 
In  the  mode  required  by  law,  and  in  making 
Its  order  rejecting  the  application  violated 
any  rule  of  law  affecting  the  rights  of  the 
parties  to  the  prejudice  of  the  relator,  de- 
pends upon  an  understanding  of  the  legal 
effect  of  the  proceedings  before  the  board 
as  shown  by  Its  certified  return.  After  Mrs. 
Carleton  was  advised  she  had  been  granted 
a  rehearing,  the  minutes  of  the  meeting  of 
the  board  on  August  2,  1920,  show  that  she 
appeared  before  the  board  with  her  then  at- 
torney and  orally  formally  requested  a  re- 
consideration of  her  claim,  whereupon  and 
at  once  the  board  by  unanimous  vote  sus- 
tained its  former  decision.  The  former  de- 
cision referred  to  manifestly  means  that  of 
December  1,  1019,  when  her  claim  was  dis- 
allowed without  the  taking  of  any  proof,  and 


without  even  the  presence  of  the  applicant 
or  her  representative.  To  immediately  vote 
to  sustain  its  former  decision,  upon  the  oral 
request  of  the  applicant  at  the  last  meet- 
ing to  reconsider  the  claim,  must,  we  think, 
be  taken  as  equivalent  to  the  refusal  or  fail- 
ure of  the  board  to  hear  any  evidence  upon 
the  subject  at  all.  The  attitude  of  the  board 
and  its  good  faith  are  explained  by  the  ai^ 
guments  of  its  counsel,  who  say: 

"The  main  facts  concerning  the  death  of  Ser- 
geant Carleton  were  well  known  to  many  mem- 
bers of  the  board,  and  in  fact  were  more  or 
less  matters  of  common  knowledge  in  the  po- 
lice department.  For  this  reason  the  board 
took  no  evidence  at  the  time  it  first  passed  on 
the  respondent's  application  for  a  pension." 

Evidently  It  was  the  same  source  of  In- 
formation that  prompted  the  board  on  the 
last  occasion  to  fall  to  hear  any  testimony 
and  reaffirm  its  former  holding.  In  doing 
so  It  did  not  pursue  the  authority  conferred 
upon  it  in  the  mode  required  by  law.  The 
law  provides  for  compelling  witnesses  to  at- 
tend and  testify  "in  the  same  manner  as  ia 
or  may  be  provided  by  law  for  the  taking  of 
testimony  in  courts  of  record  in  this  state" ; 
that  Is,  there  is  to  be  a  hearing,  in  the  com- 
mon ordinary  way  and  manner,  at  which  the 
applicant  may  give  her  evidence  In  support 
of  her  claim.  The  situation  called  for  the 
determination  of  questions  of  fact,  of  which 
the  members  of  the  board,  performing  jn- 
dlcial  functions,  were  the  triers.  In  the  dis- 
charge of  that  duty,  it  Is  clear  from  the  atat-. 
ute  that  the  members  of  the  board  could  not 
act  upon  their  personal  knowledge  of  the 
facts  (People  ex  rel.  v.  Smith,  46  N.  T.  772), 
but  were  called  upon  to  allow  the  applicant's 
testimony  before  finally  disposing  of  the  mat- 

I  ter.  It  will  be  observed  the  application  to 
the  superior  court  must  be  considered  as  one 

I  not  to  compel  the  board  to  hear  evidence, 
but  one  to  determine  If  the  board  had  prop- 
erly proceeded  In  the  exercise  of  Its  author- 

'  Ity.  If  compulsion  Is  required,  some  other 
remedy  must  be  resorted  to. 

Our  conclusion  Is  that  the  Judgment  ap- 
pealed from  must  be  and  it  is  reversed,  with 
directions  to  the  lower  court  to  enter  a  Judg- 
ment annulling  the  order  and  decision  of  the 
board,  made  on  August  2,  1920,  by  which  the 
application  was  rejected  without  the  taking 
of  testimony. 


PARKER,     0.     Jn 
MOUNT,  JJ.,  concur. 


and    TOIiBiAN    and 


Digitized  by 


Google 


928 


197  PACiriC  SBPORTBOt 


(Wasti. 


(lis  Wa*.  652) 

KEITH  V.  PEART  at  nx.    (No.  16078.) 
(Sopreme  Coart  of  Washmgton.    May  8, 1^1.) 

1.  Brokan  «s>57(2).— Rale  that  agent  oannot 
recover  oommissloa  where  transaetion  with 
purchaser  was  mere  option  not  appiioaMe 
where  arrangement  was  made  by  prinelpal. 

Wbere,  pending  a  real  estate  agent's  nego- 
tiations for  the  sale  of  land  the  owner  makes 
a  contract  of  sale  wliich,  though  uncertain  as 
to  the  time  of  future  payments,  and  claimed  to 
be  oniy  an  option  to  buy,  was  satisfactory  to 
both  parties,  the  rule  that  a  broker  under  con- 
tract to  make  a  sale  is  not  entitled  to  a  com- 
mission where  the  transaction  is  only  an  op- 
tion was  inapplicable. 

2.  Brokers  «=>85  (6)— Evidence  i9=»427— Con- 
versations with  purchaser  looking  to  sale  at 
less  than  authorized  price  proper,  as  show- 
ing labor  performed,  and  not  Incompetent  u 
varying  broker't  contract. 

Testimony  of  a  real  estate  agent,  suing  for 
his  commission  concerning  conversations  with 
the  purchaser  looking  to  a  sale  at  a  sum  less 
then  that  at  which  the  agent  was  authorized  to 
seU  was  proper,  as  tending  to  show  the  labor 
performed  by  the  agent  where  the  purchaser 
bought  from  the  principal  direct  prior  to  the 
completion  of  the  agent's  negotiations;  and 
was  not  incompetent  as  Taiying  the  broker's 
written  contract. 

3.  Brokers  ®=>85 (8)— Conversations  with  pur- 
chaser concerning  taking  out  term  Insurance 
competent  to  show  efforts  to  overoome  obsta- 
cle to  sale. 

Testimony  of  a  real  estste  agent,  suing  for 
a  commission  for  the  sale  of  land,  concerning 
conversations'  with  the  purchaser  as  to  the 
taking  out  of  term  insurance  was  proper,  as 
showing  the  agent's  efforts  to  overcome  an  ob- 
stacle in  the  way  of  a  sale,  where  the  pur- 
chaser bought  directly  from  the  principal  pend- 
ing the  agent's  negotiations. 

4.  Brokers  €=>88 (3)— Whether  broker  was  pro- 
curing cause  of  a  sale  made  by  the  owner  him- 
self pending  negotiations,  held  for  the  Jury. 

Whether  a  real  estate  agent  was  the  effi- 
cient procuring  cause  of  a  sale  made  by  the 
owner  himself,  pending  negotiations  with  the 
agent,  notwithstanding  more  favorable  price  and 
terms  than  the  agent  was  anthorized  to  give 
heU  for  jury. 

5.  Brokers  9=343(1)— Oral  understanding  that 
broker  should  not  sell  to  purchaser  pro- 
eured  held  not  to  prevent  recovery  of  oem- 
mlssion. 

An  oral  understanding  at  the  time  of  giv- 
ing a  broker  a  contract  to  sell  land  that  the 
purchaser  procured  by  him  was  already  the 
owner's  customer,  and  that  the  broker  should 
not  attempt  to  sell  him  will  not  prevent  re- 
covery of  a  commission,  as  the  broker's  con- 
tract in  such  case  was  required  by  the  statute 
of  frauds  to  be  in  writing,  and  made  no  excep- 
tion as  to  the  persons  to  be  dealt  with. 


8.  Brokora  «a>8S($)  —  Evidenoo  of  agent's 
oonveraatlon  with  purchaser  ooneerning  other 
prospects  held  admissible  on  Issue  of  pro- 
ourlng  cause. 
Where  a  real  estate  agent  entered  into  ne- 
gotiations with  a  person  who  afterward  par- 
chased  from  the  agent's  principals  direct  tes- 
timony concerning  efforts  and  negotiations  with 
other  prospective  purchasers  is  immaterial,  bnt 
evidence  of  conversations  with  the  purchaser 
concerning   soch  negotiations   may   be   proper 
in  determining  if  the  agent  waa  tiie  procuring 
cause  of  the  sale. 

Department  2. 

Appeal  from  Superior  Court,  Lincoln  CSoon- 
ty ;  Joseph  Sessions,  Judge. 

Action  by  D.  C.  Keltb  against  W.  H. 
Peart  and  wUe.  Judgment  on  directed  ver- 
dict for  plaintiff,  and  defendants  appeaL  Be- 
versed,  with  directions. 

John  M.  Gleeson,  of  Spokane^  for  appel- 
lanta. 

J.  D.  McCallom,  of  Davenport,  for  respond- 
ent 

MITOHELL,  J.  The  respondent,  who  was 
plaintiff  below,  brought  this  action  against 
the  appellants  to  recover  the  sum  of  $2,880 
alleged  to  be  due  as  commlssfon  for  the  sale 
of  real  property  belonging  to  the  appellants. 
The  trial  was  had  before  a  jury  and  at  the 
conclusion  of  the  testimony  of  both  sides, 
upon  motion,  the  trial  court  directed  a  ver- 
dict for  the  reapindeut  in  the  sum  of  $2,880. 
From  a  judgment  entered  upon  the  verdict, 
this  appeal  has  beea  taken. 

ReEfpondent  was  a  real  estate  agent  at 
Davenport,  Wash.  On  December  10,  1918, 
and  for  some  years  prior  thereto,  the  appel- 
lants, husband  and  wife,  were  the  owners 
of  960  acres  of  wheat  land  near  that  dty. 
They  Uated  it  for  sale  with  the  respondent 
on  December  16,  1919,  by  entering  into  a 
written  contract  with  him.  The  contract  ap- 
pears to  comply  with  the  statute  of  frauds 
(section  5289,  Rem.  Code),  and  was  to  con- 
tinue until  June  1,  1920,  and  thereafter  until 
terminated  by  giving  10  days'  notice  In  writ- 
ing. It  provided  the  land  should  be  sold 
for  $96,000,  with  a  cash  payment  of  $10,- 
000,  the  balance  on  specified  time,  and  fixed 
the  agent's  commission  at  8  i>er  cent,  of  the 
sale  price.  On  December  17,  1919,  respond- 
ent called  on  Mr.  and  Mrs.  Shook,  and  open- 
ed negotiations  for  the  sale  of  the  farm  to 
them.  There  was  testimony  on  the  part  of 
the  respondent  to  show  that  they  objected 
to  paying  $100  per  acre,  ana  requested  re- 
spondent to  see  the  aK>ellants  to  ascertain 
if  it  could  be  purchased  at  $95  per  acre; 
that  respondent  at  once  saw  the  appellants, 
and  told  them  of  negotiating  with  the  Shooka, 
but  the  appellants  objected  to  taking  lesa 
than  $100  per  acre;  that  he  then  went  back 
to  see  the  Shooks,  repeated  appellants'  un- 
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wflUogneaa  to  aell  at  leai  than  $100  per 
acre,  and  conttnued  bis  negotiations  with 
them  to  sell  at  the  latter  price ;  that,  on  the 
evening  of  December  17,  appellant  W.  H. 
Peart  went  to  respondent's  ottlce,  discussed 
the  matter,  and  asked  respondent  tf  he  would 
cat  the  commission  agreed  on  provided  they 
decided  to  sell  at  $96  per  acre;  that  a  few 
days  later  Mr.  Shook  bad  another  talk  with 
respondent  at  the  latter's  ofBce  about  pur- 
chasing the  property,  and  at  still  another 
time  a  talk  with  a  salesman  In  the  real  ea- 
tate  office  of  the  re^tondent. 

Bespondenf 8  proof  farther  shows  that  <m 
December  31,  be  made  still  further  effort 
to  sell  to  Mr.  Shook,  at  which  time  the  lat- 
ter promised  he  would  see  him  the  next  day, 
and  let  blm  know  if  he  would  take  the  place ; 
that  on  the  next  day  Mr.  Shook  did  not  call 
on  respondent,  but  went  to  Spokane  with  the 
appellant  W.  H.  Peart,  and  entned  into  a 
contract  with  him  for  the  purdiase  of  the 
land;  and  that  on  that  afternoon,  at  the 
suggestion  of  Shook,  appellant  W.  H.  Peart 
telephoned  to  the  respondent  that  the  land 
was  sold.  The  contract  between  appellanta 
and  Sho<^  fixed  the  price  of  the  land  at  a 
sum  equal  to  the  price  at  which  it  was 
listed  with  the  respondent  less  the  commie- 
al<Hi  to  be  paid,  viz,  $93,120,  and  was  signed 
on  January  2,  1920,  at  which  time  $1,000  was 
paid  to  appellants  by  Shook.  There  Is  fur- 
ther proof  that,  although  appellants  were 
still  residing  on  the  place  at  the  time  of 
the  trial  in  May,  1920,  nevertheless  the  whole 
of  the  remainder  of  the  land  had  been  sur- 
rendered to  Mr.  Shook,  for  whom  appel- 
lant W.  H.  Peart  was  woi^lng  in  the  raising 
of  wheat;  and  that  the  time  for  him  to  make 
another  payment  to  Peart  bad  been  extended 
until  after  the  1920  cn^  of  wheat  was  bar^ 
vested,  when  $10,000  was  to  be  paid. 

On  the  contrary,  the  evidence  for  the  ap- 
pellants shows  that  Mr.  and  Mrs.  Shook  were 
farmers,  and  for  10  years  had  resided  on  a 
farm  that  Joins  the  Peart  farm  on  the  north ; 
that  they  were  thoroughly  familiar  with  the 
property  Involved;  that  on  a  number  of  occa- 
sions, some  of  which  were  Just  prior  to  the 
date  of  respondent's  brokerage  contract,  Mr. 
Peart  had  discussed  the  sale  of  the  farm 
with  Mr.  Shook,  who  was  already  interested, 
and  had  made  an  offer  for  the  farm;  that 
when  respondent  spoke  to  Shook  about  sell- 
ing the  place  on  December  17,  the  latter 
told  him  he  already  knew  all  about  the  farm 
— ^more  than  the  agent  did;  that  he  did  not 
offer  the  agent  $95  per  acre,  but  did  say 
be  would  not  give  $100  per  acre;  that  the  ap- 
nellant  W.  H.  Peart  and  Shook  went-  to  Spo- 
kane together,  and  after  reaching  that  city 
tbey  arrived  at  an  agreement,  reduced  to 
writing,  which,  though  somewhat  uncertain 
as  to  the  time  of  future  payments,  was  satis- 
factory to  both  parties. 

[1]  Appellants  contend  their  motion  for  a 
nonsuit  at  the  close  of  respondent's  proof 
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should  have  been  grantedi,  upon  the  ground 
that  respondent's  contract  was  to  make  a  sale 
ui>on  terms  specified  and  that,  as  a  matter 
of  fact,  the  transaction  finally  entered  into  by 
the  piurchaser  was  only  an  option  to  buy. 
However,  Mr.  Peart  telephoned  to  the  re> 
spondent  that  the  place  was  sold,  and  the 
arrangement  made  with  the  purchaser  was 
made  by  the  appellants.  It  was  satisfactory 
to  them,  each  of  whom  was  continuing  under 
the  contract  at  the  time  of  the  trial,  and 
eatlsfled  with  it  as  a  sale.  The  rule  ap- 
pellants Invoke  would  be  applicable  if  re- 
spondent, as  agent,  had  made  the  contract 
with  Shook  that  the  appellants  made.  The 
contention  is  like  that  in  the  case  of  Dun- 
can V.  Parker,  SI  Wash.  340,  142  Pac.  CI67, 
L.  a.  A.  1916A,  804,  where  this  court  said: 

"But  the  rule,  we  think,  is  withoat  applica- 
tion to  B  caae  presenting  fact*  snch  as  are 
presented  in  the  case  at  bar.  Here  the  bro- 
kers were  not  permitted  to  complete  the  nego- 
tlations  pending  between  themselves  and  their 
customer.  The  owners  took  the  harden  of  the 
negotiations  npon  themselves,  and,  without  con- 
sulting the  brokers,  entered  into  a  contract 
of  sale  of  the  property  with  the  customer, 
thereby  not  only  preventing  a  sale  by  the  bro- 
kers to  the  particular  customer,  but  preventing 
a  sale  to  the  other  customer  with  whom  they 
were  a-jthorized  to  deal.  The  owners  are  thus 
estopped  from  asserting  that  the  brokers  did 
not  furnish  a  customer  ready,  able,  and  willing 
to  take  the  property  on  the  terms  under  which 
they  Were  authorised  to  make  a  sale. 

"Nor  can  the  owners  plead  the  terms  of  the 
contract  as  a  defense  of  the  right  of  the  bro- 
kers to  recover.  The  contract  entered  into  for 
the  sale  of  the  property  was  not  the  brokers' 
contract.  It  was  the  contract  of  the  owners, 
with  the  terms  of  wtiich  the  brokers  had  noth- 
ing to  do.  It  may  or  may  not  have  been  the 
best  or  only  contract  the  purchaser  would  en- 
ter into.  This  issue  has  been  placed  by  the 
conduct  of  the  owners  beyond  the  possibility  of 
proof;  for,  conceding  that  an  optional  con- 
tract is  the  best  and  only  contract  that  the 
owners  could  make  with  the  purchaser,  it  by 
no  means  follows  that  the  brokers  could  not 
have  made  an  actual  sale  to  him  on  the  terms 
under  which  they  held  the  property  for  sale, 
or  on  terms  satisfactory  to  the  owners.  This 
could  only  be  determined  by  allowing  the  bro- 
kers to  proceed  with  the  negotiations,  which 
privilege  the  owners,  for  their  own  purposes, 
took  away  from  them.  To  allow  them  now  to 
plead  the  contract  as  a  defense  to  the  right  of 
the  brokers  to  recover  would  be  to  allow  one 
to  plead  his  own  independent  conduct  as  a  de- 
fense to  the  lawful  claims  of  another.  The 
owners  could  not  make  a  contract  with  the  bro- 
kers' customer,  so  as  to  defeat  their  claim  for 
commissions,  until  after  the  brokers  them- 
selves had  concluded  their  negotiations  with 
him." 

[2]  Objection  was  made  to  testimony  of  the 
respondent  concerning  conversations  between 
him  and  Shook,  and  r^>orted  by  respondent 
to  the  appellants,  looking  to  a  sale  at  $95  per 
acre  and  a  cash  payment  of  less  than  $10^- 
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000.  It  Is  claimed  the  testimony  was  incom- 
petent, and  tended  to  vary  tiie  terms  of 
the  respondent's  written  contract  to  sell  at 
$100  per  acre.  But  we  think  the  testimony 
was  proper  as  a  clrcnmstance  for  the  Jury 
to  consider  in  determining  which  of  the  par- 
ties was  the  procuring  cause  in  making  the 
8al&  Respondent  had  told  Shook  the  prop- 
erty was  listed  with  him  at  $100  per  acre, 
whidi  Shook  said  he  would  not  pay,  and 
thereup<w  the  agent  suggested,  and  followed 
It  up,  as  he  testified,  that  he  would  see  the 
appellant  and  try  and  get  him  to  take  $95  per 
acre,  and  a  smaller  cash  payment.  It  tend- 
ed to  show  the  labor  performed  In  interesting 
and  inducing  Shook  to  become  a  purchaser. 

[3]  Objection  was  made  also  to  respond- 
ent's testlm<Miy  that  in  his  negotiating  with 
Shook  he  had  one  or  more  conreraations  con- 
cerning the  advisability  of  Shook  taking  out 
term  insurance.  It  appeared  that  Shook,  for 
fear  of  some  possible  failure  of  health,  ex- 
pressed reluctance  at  undertaking  so  large 
a  future  Indebtedness  as  that  provided  in 
the  terms  the  respondent  was  authorized  to 
make.  The  testimony,  we  think,  was  proper, 
as  showing  resptmdent's  efforts  to  overcome 
an  obstacle  in  the  way  of  the  prospective  sale, 
and  as  a  matter  of  fact  the  suggestion  was 
adopted  by  Shook,  for  he  testified  that  after 
he  purchased  from  the  appellants  he  did  take 
out  $48,000  of  term  insurance. 

[4]  The  next  assignment  is  that  the  court 
erred  In  directing  a  verdict  for  Uie  respond- 
ent. This  assignment  must  be  sustained. 
The  written  authority  given  the  respondent 
made  him  an  exclusive  agent,  but  did  not 
negative  the  right  of  the  principals  to  sell 
the  property  themselves.  This  construction 
of  the  contract  is  admitted  by  the  respondent, 
who  frankly  says  that,  had  a  sale  been  made 
by  the  appellants  without  his  aid,  he  would 
not  be  entitled  to  any  commission.  In  his 
complaint  he  alleged  that  it  was  by  his  labor, 
eflTorts,  and  negotiations  with  Shook  that  the 
latter  was  persuaded  and  agreed  to  buy  the 
property.  In  their  answer,  the  appellants 
denied  that  the  sale  was  made  or  brought 
about  either  directly  or  Indirectly  by  or 
through  the  efforts  and  negotiations  of  the 
respondent,  or  any  one  acting  for  him.  This 
is  the  test  in  this  case.  It  is  a  question  as 
to  whether  or  not  the  respondent  was  the 
efficient  procuring  cause  of  the  sale  made  to 
Shook,  notwithstanding  the  more  favorable 
price  and  terms  given  by  the  owner  over 
those  their  agent  was  authorized  to  make 
while  negotiations  were  still  pending  between 
the  agent  and  Shook.  That  question  is  one  of 
fact  which,  under  all  the  testimony  In  the 
case,  should  have  been  submitted  to  the  Jury, 
rather  than  determined  by  the  court  as  a 
matter  of  law. 

[t]  In  this  Goimection  appellants  oontaid 
that  respondent  is  not  entitled  to  recover  in 
any  event,  for  the  reason,  that,  at  the  time 


of  giving  the  bnAer's  contract,  they  bad  an 
oral  understanding  with  the  respondent  that 
Shook  was  already  their  customer,  and  that 
respondent  should  have  no  right  to  attempt 
to  make  any  sale  to  him.  This  was  denied 
by  the  respondent.  Appellants'  contention 
Is  not  tenablfe  Their  contract  is  one  und«r 
the  statute  of  frauds,  and  required  to  be  In 
writing.  The  contract  they  gave  respondoit 
makes  no  exception  of  Ilr.  Sho<A,  or  any 
other  person  with  whom  the  respondent  was 
authorized  to  deal. 

(8]  Since  the  cause  most  go  back  for  a  new 
trial,  it  is  necessary  that  we  notice  anotlier 
question  suggested  in  the  argimient  of  ap- 
pellants. Respondent  was  permitted  to  tes- 
tify, over  objections,  concerning  efforts  and 
negotiations  with  one  Phillips  and  others  tat 
the  sale  of  the  property  at  the  same  time 
he  was  laboring  with  Shook.  Such  transac- 
tions, as  ind^>endent  considerations,  are  im- 
material, and  do  not  Justify  recovery  on  the 
contract  in  suit  for  a  commission  on  the 
sale  made.  However,  any  conversation  that 
may  have  been  had  with  Shook  by  the  re- 
spondent or  any  of  his  real  estate  agency 
employes  as  to  such  conversations  and  nego- 
tiations with  oth&e  prospective  purchasers 
may  be  proper,  as  circumstances  to  be  con- 
sidered by  the  Jury  In  connection  with  all  the 
rest  of  the  evidence  in  determining  if  the 
respondent  was  the  procuring  cause  of  the 
sale  made. 

Judgment  reversed,  with  directions  to 
grant  a  new  trial. 

PARKER,  C.  J.,  and  TOIiMAN,  MAIN,  and 
MOUNT,  JJ.,  concur. 


(115  Wash.  SOS) 

PACIFIC    COMMERCIAL    CO.    V.    NORTH- 
WESTERN FISHERIES  CO.    (No.  I6I5I.) 

(Supreme  Court  of  Washington.     May  16, 
1921.) 

1.  Estoppel  4=953 — Intention  to  waive  naoea- 
sary  to  constitute  waiver. 

Waiver  cannot  be  based  solely  on  knowl- 
edge of  the  facta;  there  must  be  an  intention 
to  waive. 

2.  Estoppel  <s=>95— Failure  to  speak  eftos 
•trongest  proof  of  waiver  or  estoppel. 

The  failure  to  speak  when  there  is  an  op- 
portnnity  so  to  do  is  often  the  strongest  proof 
of  waiver  or  estoppel. 

3.  Estoppel  «s>  1 19— Waiver  qneetion  of  fact 
for  Jury. 

'miether  there  has  been  a  waiver  is  always 
a   question   of  fact,  to  be  determined  by  the 

jury. 

4.  Sale*  is=353(l),  182(3)— Questions  of  ■■- 
toai  mlstalce  in  and  waiver  of  terms  of  eea- 
traot  of  sale  held  for  Jsry- 

In  an  action  by  a  buyer  of  canned  salmon 
to  be  shipped  by  buyer  by  steamer,  bat  shipped 
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on  a  sailing  Teasel  and  damaged  when  unload- 
ed, where  there  was  evidence  that  the  seller 
knew  the  fish  waa  to  be  shipped  on  a  sailing 
vessel  and  failed  to  protest  or  advise  the  buy- 
er that  sach  shipment  would  violate  the  con- 
tract, the  questions  of  mutual  mistake  in  the 
contract  as  to  the  mode  of  shipment  and  of 
waiver  by  defendant  of  shipment  by  steamer 
hM  properly  submitted  to  the  jury. 

6.  Plaadlag  «=>24€(2)— Ameniliiieiit    of    oom- 
plalnt,  after  Jury  impaaal'ed,  to  allego  mu- 
tual  mlataka  la  or  waiver  of  provlaloa  of 
written  eoatraot,  parmlsslble. 
In  a  bayer'a   action  for  damages  .caused 
by  improper  canning  of  salmon  shipped  by  the 
buyer  on  a  sailing  vessel,  instead  of  by  steam- 
er, as  provided  in  the  contract,  the  court  had 
the  right  to  permit  the  complaint  to  be  amend- 
ed, following  the  impaneling  of  the  jury,  tp  al- 
lege that  the  provision  for  shipment  by  steam- 
er was  a  mutual  mistake  and  that  defendant  by 
ita  conduct  waived  the  provision. 

6.  Frauds,  atatute  of  «=>l58(3]h— Parol  proof 
of  mutual  mistake  or  waiver  of  provlslona  In 
coatraot  does  not  violate  atatute. 

Parol  proof  of  mutual  mistake  in  a  writ- 
ten contract  or  waiver  of  certain  provisiona 
therein  does  not  violate  the  statute. 

7.  Sales  «;=» 1 73 —Plaintiff  ean  reeover  on  con- 
traet  vlolated>by  Mm,  If  his  own  breach  did 
not  cause  damages  sued  for. 

Where  defendant  sold  plaintiff  a  cargo  of 
salmon,  to  be  shipped  by  plaintiff  by  steamer, 
defendant  to  be  liable  for  loss  if,  on  arrival 
at  destination,  the  damaged  cans  exceeded  1 
per  cent,  of  the  total  shipment,  unless  tracea- 
ble to  exceptional  and  onnaual  conditions  in 
transit,  and  plaintiif  shipped  the  fish  by  sailing 
vessel,  such  violation  of  the  contract  did  not 
defeat  recovery,  if  the  bad  condition  of  the 
fish  was  caused  by  defective  canning. 

8.  Sales  <^I82(I)— Under  contract  requiring 
Independent  survey  of  loss,  whetlter  survey- 
or was  competent  and  nnblaaed  held  a  Jury 
question. 

Where  a  aeUer  of  a  cargo  of  canned  fish 
waa  to  be  liable  for  the  loss  in  excess  of  one- 
half  of  1  per  cent,  if  the  damaged  cans  exceed- 
ed 1  i>er  cent,  of  the  total  shipment,  as  es- 
tabliahed  by  an  independent  survey,  testimony 
of  one  called  on  to  examine  the  fish  held  to 
make  a  question  for  the  jury  as  to  whether 
he  was  a  reasonably  competent  and  unbiased 
surveyor. 

9.  Sales  «=377( I)— Contract  imposing  liability 
for  damage  as  established  by  "Independent 
•urvey"  construed. 

A  contract  for  the  sale  of  canned  fish,  im- 
posing liability 'on  the  seller  for  any  damaged 
cans  in  excess  of  one-half  of  1  per  cent.,  to 
be  established  by  an  independent  surrey,  con- 
templated an  examination  of  the  fish,  on  ar- 
rival at  destination,  by  some  unbiased  and  rea- 
sonably competent  person  to  determine  its 
condition. 

10.  Sales  4=»I8I(  12)— Testimony  showing 
number  of  cans  of  bad  flsh,  tnfflcient  to  en- 
able Jury  to  determine  damage  from  "blown^ 
puffed,  or  swollen  cans." 

Under  a  contract  for  the  sale  of  fish  to  be 
•hipped  by  the  buyer,  the  seller  to  make  good 


the  loss  in  excess  of  one-half  of  1  per  cent., 
if  more  than  1  per  cent  of  the  cans  were 
"blown,  puffed,  or  swollen"  on  arrival  at  their 
destination,  the  testimony  of  the  surveyor  ap- 
pointed to  inspect  the  cargo  showing  the  num- 
ber of  cans  containing  bad  or  partially  decom- 
posed fish  was  sufficient  on  which  the  jury 
could  determine  the  amount  of  damage;  the 
testimony  sho?nng  and  common  knowledge 
teaching  that  a  "puffed,  swollen,  or  blown"  can 
of  fish  indicates  a  can  of  bad  fish. 

11.  Sales i<8sa42l—lnstr«etl0H  held  properly  to 
submit  question  of  seller's  liability  for  dam- 
age, where  discharge  of  cargo  delayed  after 
arrival  at  destination. 

Under  a  contract  for  the  sale  of  fish,  mak- 
ing the  aeller  liable  for  loss  in  excess  of  one- 
half  of  1  per  cent,  if,  on  arrival  at  M.,  more 
than  1  per  cent  of  the  cans  were  "blown, 
puffed,  or  swollen,"  where  there  was  evidence 
that  the  vessel  arrived  in  M.  harbor  a  month 
before  it  commenced  discharging  its  cargo,  but 
that  the  buyer's  representative  did  everything 
he  could  to  have  the  fish  unloaded  at  once,  an 
instruction  as  to  the  buyer's  right  to  a  rea- 
sonable time  within  which  to  have  a  anrvey 
made,  etc.,  held  to  properly  submit  to  the  jury 
the  question  of  liability  under  the  circum- 
stancea  shown. 

12.  Sales  <S=377( I)— Contract  Imposing  liabil- 
ity for  damaged  goods  on  "arrival  at  M." 
construed. 

A  contract  making  a  seller  of  canned  fish 
liable  if,  on  "arrival  at  M.,"  more  tiian  1 
per  cent,  of  the  cans  were  damaged,  referred 
to  the  arrival  of  the  fish  at  M.,  and  not  to  the 
arrival  of  the  boat  by  which  it  was  shipped 
in  M.  harbor. 

13.  Appeal  and  error  «=»  1 053  (3)— Testimony 
not  prejudicial,  when  charge  did  not  permit 
recovery  based  thereon. 

In  a  buyer's  action  for  damages  to  a  cargo 
of  fish,  where  an  independent  surveyor,  ap- 
pointed pursuant  to  the  contract  to  determine 
the  loss,  rejected  a  certain  number  of  cases, 
and  testimony  was  permitted  tending  to  show 
that  the  local  health  authorities  determined 
that  practically  all  of  the  remainder  was  in 
bad  condition  and  caused  it  to  be  destroyed, 
but  later  the  court  told  the  jury  plaintiff  could 
recover  only  for  the  number  of  cases  rejected 
by  the  surveyor,  the  testimony  was  not  prej- 
udicial to  defendant  though  not  expreaaly 
withdrawn. 

14.  Action  «=»36— Plea  for  reformation  of  con- 
tract sued  on  does  not  change  action  Into  one 
In  equity. 

In  a  state  where  the  differences  in  the 
forms  of  action  at  law  and  in  equity  have  been 
abolished,  the  mere  fact  that  plaintiff,  who 
sued  for  damages  from  the  defective  canning 
of  fish  sold  to  and  shipped  to  him  by  a  sailing 
veasel,  whereas  the  contract  atipulated  that 
shipment  should  be  by  steamer,  aought  to  re- 
form the  contract  for  mutual  mistake  as  to 
the  mode  of  shipment  did  not  transfer  the 
action  from  one  at  law  to  one  in  equity,  and 
the  question  of  reformation  was  properly  sub- 
mitted to  the  jury. 
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19.  Trial  «=9374(2)-«oirt,  though  aotlon  ba 
In  equity,  may  Mbmit  qiiMtlon,  verdlot  being 
advisory. 
Though  the  effect  of  a  plea  to  reform  a 
contract  sued  on  as  written  be  to  change  the 
action  into  one  in  equity,  the  court  may  submit 
a  question  of  mutual  miatalce  to  the  jury,  and 
receive  its  verdict  as  advisory,  and  by  enter- 
ing judgment  thereon  adopt  the  verdict. 

16.  Sales  «s>l82(l)— Caase  ef  damaged  cos> 
ditlon  of  goods  oa  arrival  held  for  Jury. 
In  an  action  for  damages  under  a  contract 
for  the  sale  to  and  shipment  by  plaintiff  of  a 
cargo  of  fish  by  steamer,  where  plaintiff  vio- 
lated the  contract  by  shipping  by  sailing  ves- 
sel, the  testimony  being  in  conflict  as  to  wheth- 
er the  damaged  condition  of  the  fish  was  the 
result  of  the  manner  of  shipment  and  the  de- 
lay incident  thereto,  or  the  result  of  improper 
canning,  the  question  was  properly  submit- 
ted to  the  Juiy. 

Department  1. 

Appeal  from  Superior  Court,  E^ng  Oonnty; 
Calvin  S.  Hall,  Judge. 

Action  by  the  Pacific  Commercial  Company 
against  the  Northwestern  Fisheries  Company. 
Judgment  for  plaintlfT,  and  defendant  ap- 
peaia.    Affirmed. 

Kerr,  McCord  &  Ivey  and  Bogle,  Merrltt  & 
Bogle,  all  of  Seattle,  for  appellant 

Ballinger,  Battle,  Hulhert  ft  Shorta,  of 
Seattle,  for  re^ond^t. 

BRIDGBS,  J.  The  parties  to  tbls  action 
entered  Into  the  following  written  contract: 

"Kelley-Clarlce  Company,  Seattle,  Washington, 
"No.  7S5-C.  February  19,  1918. 

"Kelley-Clarke  Company,  of  Seattle,  Wash., 
have  this  day  sold  for  account  of  Northwestern 
Fisheries  Company,  and  the  Pacific  Commer- 
cial Company,  of  San  Francisco,  Cal.,  have  this 
day  bought:  Five  thousand  (6,000)  cases,  each 
containing  foar  (4)  dozen  full  weight  one  (1) 
pound  tall  cans  of  Alaalca  chum  salmon  under 
the  following  labels:  3,200  under  Niagara, 
IJSOO  under  Trolling,  at  one  dollar  and  sixty 
cents  ($1.60)  per  dozen,  ex  warehouse,  Seattle. 

"Terms:  Sight  draft,  documents  attached, 
less  1^  per  cent,  and  2^  per  cent,  on  ez 
warehouse  value. 

"Claims:  That  sellers  shall  deduct  from  in- 
voices one-half  of  one  per  cent.  (%  of  1%)  in 
full  settlement  of  all  claims  for  blown,  puffed, 
or  swelled  tins,  such  deduction  being  agreed 
upon  between  parties  hereto  as  a  reasonable  al- 
lowance for  loss  through  these  causes— pro- 
vided, however,  if  the  amount  of  blows,  puffs, 
and  swells  in  any  shipment  on  receipt  thereof 
at  Manila  exceeds  one  per  cent.  (1%)  and  buch 
loss  is  not  directly  traceable  to  exceptional 
and  unusual  conditions  in  transit,  in  such  case 
sellers  will  make  good  actual  loss  in  excess  of 
one-half  of  one  per  cent.  (^  of  1%);  pro- 
vided, however,  the  exact  loss  is  established  by 
Independent  survey. 

"Quality:  Buyers  to  inspect  salmon  tendered 
them  at  Seattle  for  final  acceptance  or  rejec- 


tion. Besponsibnity  of  sdler  ceases  after  ten- 
der has  been  accepted,  or  if  buyers  fail  to 
examine  before  shipment. 

"Shipment:  At  buyer's  risk.  For  shipmeDt 
via  steamer  sailing  some  time  tiiis  week  or 
first  of  next  week.  In  case  goods  are  not 
moved  in  seven  (7)  days  from  date,  Kelley- 
Clarke  Company  are  at  liberty  to  attach  ware- 
house recetpt  to  sight  draft  on  Pacific  Com- 
mercial Co.  of  San  Francisco. 
"Mark:     P.  C.  a  Manila. 

"[SignedJ    Kelloy-Clarke  Co., 
"[BelUnB  Asent] 
'^By  E.  E.   Small, 
Tadflc  Commercial  Co., 
"By  H.  Goddard." 

As  yn  look  at  It,  the  Important  features  of 
this  contract.  In  so  far  as  they  affect  this 
case,  are  as  follows:  The  defendant  sold  to 
the  plaintiff  6,000  cases  of  canned  aalmcm  at 
certain  prices,  ex  warehouse  Seattle.  The 
fish  were  to  be  shipped  from  Seattle  to  Manila 
by  steamer  leaving  Seattle  within  a  week, 
and  if  upon  the  arrival  of  the  fish  at  Manila 
the  blown,  puffed,  or  swelled  cans  exceeded 
1  per  cent  of  the  total  shipment,  the  seller 
would  become  liable  to  the  purchaser  for 
the  actual  loss  in  excess  of  one-half  of  1  per 
cent.,  provided  the  loss  on  acdount  of  su<*  de- 
fective cans  was  not  directly  traceable  to 
exceptional  and  imusual  conditions  in  transit, 
and  provided  such  loss  be  ascertained  by  an 
Independent  surrey.  The  seller  was  to  be 
permitted  to  attach  bills  of  lading  to  a  sl^t 
draft  drawn  on  the  purchaser  and  thus  obtain 
its  money;  but,  if  the  fish  should  not  be 
shipped  within  seven  days  from  the  date  of 
the  contract  then  the  seller  was  to  be  pet- 
mitted  to  attach  a  sight  draft  drawn  against 
the  purchaser  to  warehouse  receipts  and  thus 
obtain  its  pay.  The  complaint  alleged  that 
the  fish  were  shipped  from  Seattle  on  a  sail- 
ing vessel,  and  that  when  they  arrived  at 
Manila  practically  all  of  the  cans  were  blovra, 
puffed,  or  swelled,  and  were  valueless,  which 
condition,  it  was  alleged,  was  not  the  result 
of  exceptional  or  unusual  conditions  in  trans- 
it, or  the  time  or  manner  of  shipment,  but 
was  the  result  of  improper  canning. 

At  the  commencement  of  the  trial,  by  per- 
mission of  the  court,  the  complaint  was 
amended  to  allege  that  the  provision  In  the 
contract  for  shipment  by  steamer  was  a 
mutual  mistake  of  the  contracting  parties, 
and  that  by  Its  condact  the  defendant  had 
waived  the  contract  proiision  concerning 
shipment  by  steamer.  The  answer  was  sal>- 
stantially  a  general  denial.  The  court  8ul>- 
mltted  to  the  Jury,  under  instructions,  the 
question  whether  the  provision  in  the  «»- 
tract  concerning  shipment  by  steamer  was  a 
mutual  mistake  of  the  contracting  parties. 
and  whether,  tn  the  event  there  was  no 
mutual  mistake,  the  defendant  by  Its  con- 
duct or  otherwise,  had  waived  the  provision 
in    the    contract    concerning    shipment    by 
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ateamer.  Tbe  conrt  farther  Instructed  the 
tary  that,  even  If  It  believed  there  had  not 
been  a  mntual  mistake  about  the  shipment 
by  steamer,  and  that  the  defendant  had  not 
waived  that  provision  of  the  contract,  stiU 
the  plaintiff  wonld  be  entitled  to  recover  for 
the  loss  on  accoont  of  pnffs,  bv(«U8,  and 
blows,  if  It  established,  by  a  fair  preponder- 
ance of  the  evidence,  that  snch  puffs,  swells, 
and  blows  were  not  caused  by  the  salmon 
being  shipped  on  the  sailing  vessel  leaving 
Seattle  at  a  date  later  than  that  mentioned 
In  the  ccmtract,  or  because  of  exceptional  or 
unusual  conditions  In  transit,  miere  was  a 
verdict  for  the  plaintiff  for  a  sum  In  excess 
of  $17,000.  The  defendant's  motions  for  non- 
suit, for  Judgment  notwithstanding  the  ver- 
dict, and  for  a  new  trial  were  denied,  and 
judgment  was  entered  on  the  verdict,  from 
which  the  defendant  has  appealed. 

There  was  ample  testimony  upon  which 
the  jury  might  have  concluded  that  the  de- 
fective cans  of  fish  found  upon  the  arrival 
of  the  vessel  at  Manila  were  due  to  defective 
canning,  and  not  to  the  manner  and  time  of, 
or  delay  In,  shipment.  Under  the  Instructions 
given  by  the  court,  the  jury  might  have  re- 
turned Its  verdict  for  the  respondent  on  the 
theory,  that,  under  the  terms  of  the  contract, 
the  ^h  were  to  be  shipped  on  a  sailing  ves- 
sel, rather  than  by  steamer,  or  that  the  ap- 
pellant had  consented  to  the  shipment  by 
■ailing  vessel,  thereby  waiving  the  provision 
of  the  contract  for  shipment  by  steamer,  or 
on  the  theory  that  there  had  been  no  mntual 
mistake  or  waiver  about  the  shipment  by 
steamer,  and  that  the  loss  was  traceable,  not 
to  the  time  or  manner  of  shipment,  but  to 
defective  canning. 

Some  of  the  outstanding  facts  regarding 
the  shipment  are  that  the  fish  were  loaded 
<m  the  sailing  vessel  February  26,  after  which 
it  called  at  two  other  ports  to  take  on  fur- 
ther cargo,  and  did  not  get  out  of  Puget 
Sound  tin  April  26;  tlut  it  was  loaded  in 
part  with  lumber;  that  it  did  not  reach 
Manila  till  July  23d;  that  for  some  reason 
the  cargo  was  not  discharged  for  a  month 
or  more  after  it  arrived  at  Manila ;  that,  all 
told,  the  salmon  was  on  the  vessel  for  nearly 
seven  months;  that,  if  it  had  been  shipped 
by  steamer.  It  should,  in  the  usual  course  of 
events,  have  arrived  In  Manila  In  something 
more  than  a  month  after  sailing  from  Puget 
Bound. 

Although  the  briefs  are  extensive,  and 
luive  taken  a  very  wide  range,  it  seems  to  ns 
tbat  there  are  but  two  important  questions  in 
the  case,  which  are:  First,  was  there  any 
teetlmcHiy  from  wtilch  the  jury  would  be  Jus- 
tified in  concluding  that  the  provision  with 
reference  to  shipment  by  steamer  was  a 
mutual  mistake,  or,  if  not,  that  it  was  waiv- 
ed by  the  appdlant?  and,  second,  it  there 
were  not  aatih  matoal  mistake  or  waiver, 
tben  Is  the  plaintiff  entitled  to  recover  on  conr 


vindng  the  jury  that  the  shipment  on  a  saO- 
ing  vessel  and  the  delay  incident  thereto 
was  not  the  cause  of  the  cans  of  fish  being 
blown,  swelled,  or  puffed  when  they  arrived 
in  Manila? 

On  the  first  question  the  facts  are  in  sub- 
stance as  follows:  Before  this  contract  was 
entered  into,  the  bark  L'Avenir  was  lying 
alongside  Pier  14  at  Seattle.  The  respondent 
learned  that  the  vessel  had  space  for  about 
6,000  cans  of  fish.  It  at  once  engaged  that 
space.  It  then  went  Into  the  market  at 
Seattle  to  purchase  the  necessary  fish.  These 
it  obtained  from  the  appellant  under  tbe  con- 
tract we  have  quoted  above.  The  appellant's 
fish  were  at  the  time  in  one  of  tbe  ware- 
houses belonging  to  the  port  or  the  city  of 
Seattle.  As  soon  as  the  purchase  of  the  fish 
bad  been  made,  and  probably  before  the 
formal  contract  had  been  signed  by  both  par- 
ties, the  respondoit  directed  appellant  to 
load  its  fish  out  of  the  warehouse  where  it 
was  into  a  freight  car  and  take  the  same  to 
Pier  14  to  be  loaded  upon  the  bark  L'Avenir. 
Appellant  complied  with  this  request.  After 
the  fish  were  aboard  the  vessel,  the  master 
issued  bills  of  lading  and  delivered  them  to 
the  appellant,  who  attached  to  them  a  sight 
draft  drawn  against  respondent  at  San  Fran- 
cisco, and  thus  obtained  pay  for  its  fish. 
There  was  also  some  testimony  tending  to 
show  that  at  the  time  in  question  q>ace 
aboard  steamers  sailing  from  Seattle  to 
&Ianila  was  hard  ,to  obtain,  which  fact  was 
known  to  both  the  parties  to  this  action. 
After  the  flsh  were  loaded,  the  master  of  the 
vessel  for  the  first  time  learned  that  he  had 
aboard  4,944  cases  of  salmon,  instead  of  5,000, 
the  amount  called  for  in  tbe  contract  On 
this  account  he  refused  to  issue  a  clean  bill 
of  lading  until  the  appellant  had  given  the 
vessel  a  guaranty  protecting  It  In  this  regard, 
which  was  done.  The  first  question,  there- 
fore, is  whether,  under  this  testimony,  the 
court  was  justified  in  submitting  to  the  Jury 
the  questions  whether  the  provision  in  the 
contract  for  shipment  by  steamer  was  a 
mutual  mistake,  and,  if  not,  whether  appel- 
lant had  waived  the  shipment  by  steamer 
and  consented  to  the  shipment  on  a  sailing 
vessel. 

[1]  Waiver  cannot  be  based  solely  upon 
knowledge  of  the  facts;  there  must  t>e  an 
Intention  to  waive. 

"According  to  the  generally  accepted  defini- 
tion, a  waiver  is  the  intentional  relinquishment 
of  a  known  right  It  i«  a  voluntary  act  >md 
implies  an  election  by  the  party  to  dispense 
with  something  of  value,  or  to  forego  some  ad- 
vantage which  he  might  at  his  option  have  de- 
manded and  Insisted  upon."    27  R.  0.  L.  904. 

"A  waiver  muat  be  clearly  proved,  but  this 
may  be  effected  by  various  species  of  evidence. 
Thus  it  may  be  proved  by  express  declarations 
or  agreement  or  by  acts  and  conduct  manifest- 
ing an  intent  and  purpose  not  to  claim  the  sup- 
posed advantage,  or  by  so  neglecting  or  failing 
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to  act  as  to  induce  a  beliet  that  It  waa  the  in- 
tention and  pnrpoae  to  waive."  27  B.  0.  L. 
910. 

[2-4]  Oliat  the  appellant  knew  that  this  fish 
was  to  be,  and  was  being,  shipped  on  a  sail- 
ing vessel,  there  cannot  be  any  doubt,  be- 
cause It  was  told  that  the  shipment  would  be 
so  made,  and  because  It  actually  took  the  fish 
to  the  tackle  of  the  bark  upon  which  It  was 
to  be  loaded,  and  because  it  saw  it  bolng 
loaded  on  that  boat,  and  accepted  bills  of 
lading  from  its  shipmaster.  But  appellant 
contends  that  these  facts,  while  they  show 
knowledge  on  its  part,  do  not  indicate  its 
consent  to  the  shipment  on  the  sailing  vesseL 
It  is  argued  that  tbe  respondent  had  the 
right  to  ship  in  any  way  it  saw  fit,  or,  for 
that  matter,  to  let  the  fish  remain  in  the 
Seattle  warehouse;  that  the  appellant  had  no 
control  over  the  ^ipment  or  disposal  of  the 
fish;  that,  when  it  took  the  fish  to  Pier  14 
to  be  loaded  on  'the  sailing  vessel,  it  was  but 
complying  with  a  request  which  the  respond- 
ent had  a  rij^t  to  make.  This  argument  Is 
persuasive,  and  should  have  been,  and  doubf^ 
less  was,  duly  considered  by  the  jury.  But 
the  Jury  had  a  right  to  take  Into  considera- 
tion, not  only  the  knowledge,  but  the  acts 
and  conduct,  of  the  appellant.  It  had  a  right 
to  consider  whether  the  failure  of  appellant 
to  protest  against  shipment  on  a  sailing  ves- 
sel, or  whether  its  failure  to  advise  respond- 
ent that  such  a  shipment  would  violate  the 
contract,  amounted  to  a  waiver.  Often  the 
failure  to  speak  when  there  is  an  opportunity 
so  to  do  is  the  strongest  proof  of  waiver  or 
estoiqpeL  If  It  was  not  satisfactory  that  the 
fish  be  shipped  on  a  sailing  vessel,  instead  of 
a  steamer,  the  appellant  had  more  than  ample 
opportunity  to  so  Inform  the  respondent  and 
to  protest  The  testimony  showed  that  the 
appellant  actually  removed  the  fish  from  Its 
warehouse  and  took  same  to  Pier  14,  knowing 
that  tUs  was  being  done  in  order  that  the 
shipment  might  be  made  on  the  L'Avenir; 
there  was  testimony  tending  to  show  that  oa 
account  of  war  conditions  space  on  steamers 
sailing  for  Manila  wais  scarce,  and  that  ap- 
pellant knew  this.  All  these  things  the  Jury 
had  a  right  to  consider.  Whether  there  has 
been  a  waiver  is  always  a  question  of  fact, 
to  be  determined  by  the  Jury,  and  under  the 
evidence  in  this  case  we  cannot  say  that 
there  was  no  material  testimony  upon  which 
tbe  question  of  waiver  could  be  submitted  to 
the  Jury.  We  therefore  conclude  that  the 
court  properly  Bulxnitted  to  tbe  Jury  the  ques- 
tion of  mutual  mistake  In  the  contract  and 
the  question  of  waiver. 

[6,6]  But,  in  this  connection,  appellant  com- 
plaiiis  because  the  court  permitted  the  com- 
plaint to  be  amended.  We  do  not  think  there 
is  any  ground  for  complaint  The  amend- 
ment was  made  following  the  impaneling  of 
the  first  Jury  to  try  the  case.  At  that  time, 
and  at  appellant's  request  tbe  Jury  was  dis- 


charged, and  tba  trial  of  the  case  postponed. 
In  order  that  it  mlj}it  have  time  to  meet  the 
changed  plea.  Nor  have  we  any  doubt  of 
the  right  of  the  court  to  permit  the  amend- 
ment to  be  made.  Parol  proof  tending  to 
show  mutual  mistake  in  a  written  contract 
or  tending  to  show  waiver  of  certain  pro- 
visions in  such  contract,  is  not  violative  of 
the  statute  of  frauds. 

[7]    But  the  trial  court  Instmcted  the  Jury 
that  even  If  there  bad  been  no  mutual  mis- 
take, and  there  had  been  no  waiver,  and  even 
if  the  appellant  was  entitled  to  rely  upon  tbe 
contract  Just  as  written,  yet  the  respondent 
would  be  entitled  to  recover  if  the  Jury  was 
convinced  that  the  bad  conditlcm  of  the  fish 
when  it  arrived  at  Manila  was  not  traceable 
to  exceptional  or  unusual  conditions  in  trans- 
it, and  was  not  the  result  of  being  slilpped  in 
a  sailing  vessel  in  the  manner  this  shipment 
was  made.  Instead  of  being  shipped  on  a 
steamer  as  provided  by  the  contract    In  oth- 
er words,  the  Jury  was  given  to  understand 
that  respondent  could  recover  notwithstand- 
ing Its  breach  of  the  contract  provision  con- 
cerning shipment  by  steamer,  if  such  breach 
had  nothing  to  do  with  the  loss.    The  idea 
presented  by  this  instruction  is  vigorously 
attacked  by  appellant  from  many  sides.     Its 
general  position   is  that  respondent  cannot 
breach  the  contract  in  an  important  feature 
and  yet  recover  damages;   that  If  it  would 
seek  recovery  under  the  contract  it  must 
hav6  complied  with  Its  terms.     We  cannot 
accept  this  view.    If  respondent's  breacb  of 
the  contract  to  ship  by  steamer  had  nothing 
to  do  with,  and  did  not  cause,  any  of  tbe  loss 
or  damage,  why  should  It  be  denied  recovery 
because  of  such  breach.    The  Jury  was  ex- 
pressly Instructed  that,  if  the  damage  result- 
ed because  of  the  failure  to  ship  by  steamer, 
as  provided  in  the  contract  then  the  plaintiff 
could  not  recover.    The  Jury,  upon  sucli  in- 
struction, found  for  the  plaintiff.    In  order 
to  have  so  done  It  must  have  concluded  that 
the  shipment  by  the  sailing  vessel,  instead  of 
tbe  steamer,  had  nothing  to  do  with  the  ccm- 
ditlon  of  the  fish  when  it  arrived  at  Manila. 
We  believe  it  should  not  be,  and  is  not  the 
law  that  the  respondent  should  be  d«iled 
damages  simply  because  It  may  have  violated 
its  contract  in  a  particular  which  had  noth- 
ing whatever  to  do  with  causing  the  damage 
or  loss.    When  the  case  is  stripped  of  its  tedi- 
nicallties  and  refinements,  the  only  thing  left 
to  it  is  whether  the  bad  condition  of  the  flah 
at  Manila  was  caused  by  defective  canning, 
or  by  the  fact  that  It  was  shipped  on  a  sailing 
boat  in  the  manner  shown  by  the  testimony. 
If  the  former  be  the  cause  of  the  loss,  tbe 
appellant  should  make  good;  if  the  damage 
was  the  result  of  the  manner  of  shipment 
then  the  re8]?ondent  should  stand  the  looa. 
We  are  therefore  convinced  that  the  case  in 
these  particulars  was  pr(9erly  submitted  to 
the  Jury,  and  that  the  complaint  wiChoat 
amendment,  stated  a  cause  of  action. 
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[1,1]  The  appellant  contoids  that  tliera 
was  no  Independent  surrey  of  the  flsh  when  It 
arrived  at  Manila,  as  provided  by  the  eon- 
tract.  That  Instrument  provided  that  "the 
exact  loss"  should  be  "established  by  inde- 
pendent survey."  Doubtless  this  provision 
contemplated  that,  when  the  flsh  arrived  at 
Manila,  some  unbiased  and  reasonably  com- 
I>etent  person  should  make  an  examination  to 
determine  its  condition.  The  testimony 
shows  that,  as  soon  as  the  vessel  was  ready 
to  discharge  Its  cargo  at  Manila,  one  Nelson 
was  called  upon  to  make  this  examination. 
His  testimony  tended  to  show  that  he  was  an 
independent  surveyor  of  boats  and  their  car- 
goes, and  that  he  had  followed  that  business 
In  Manila  for  a  number  of  years,  and  that 
prior  to  this  occasion  he  had  inspected  and 
passed  upon  quantities  of  canned  salmon 
which  had  been  shlx^ed  to  Manila.  On  this 
questlrai  the  court  instructed  the  luiy  as  fol- 
lows: 

"Yon  are  instracted  that  the  meaning  of  the 
words  Independent  sorveyor,'  contained  in  the 
contract,  is  an  examination  fully  made  of  the 
salmon  vcpon  its  arrival  at  Manila  by  a  com- 
petent, qualified,  impartial,  and  disinterested 
person,  for  the. purpose  of  determining  its  con- 
dition or  the  damage  thereto.  •  *  •  The 
burden  is  on  the  plaintiff  to  show  by  a  fair 
preponderance  of  the  evidence  that  an  inde- 
pendent snrvey  of  this  salmon  was  made  npon 
receipt  thereof  at  Manila,  and  that  the  exact, 
loss  was  established  by  the  survey." 

We  bave  no  doubt  there  was  plenty  of  tes- 
timony on  which  to  submit  the  case  to  the 
Jury  on  the  question  whether  Mr.  Nelson  was 
a  reasonably  competent  and  unbiased  sur- 
veyor. 

[10]  It  will  be  remembered  that  the  con- 
tract provided  that  the  appellant  would  make 
good  the  "blown,  puffed,  or  swollen  cans"  of 
flsh.  It  contends  that  the  testimony  of  the 
surveyor  shows  the  number  of  cans  which 
contained  bad  or  partially  decomposed  flsh, 
as  distinguished  from  cans  which  were  puffed 
or  swollen  or  blown,  and  consequently  there 
was  no  testimony  upon  which  the  Jury  could 
determine  the  amount  of  damage.  We  be- 
lieve appellant's  argumoit  in  this  regard  Is 
too  technical.  The  testimony  shows,  and 
common  knowledge  teadies  us,  that  a  puffed, 
swollen,  or  blown  can  of  fish  Indicates  a  can 
of  bad  flsh,  or  fish  which  is  not  fit  for  human 
consumptton. 

[11, 12]  The  appellant  further  contends 
ibat  the  contract  provides  that  It  will  become 
liable  for  such  cans  as  were  blown,  puffed, 
or  swollen  upon  arrival  at  Manila,  and  not 
at  some  period  subsequent  to  arrival.  The 
testimony  shows  that  the  vessel  arrived  in 
Manila  harbor  something  like  a  month  before 
It  commenced  discharging  Its  cargo.  It  does 
not  appear  why  this  delay  occurred.  Re- 
spondent undertook  to  make  this  showing, 
bnt  the  court  did  not  permit  it.  In  any  event, 
respondentia  r^reaentaUve  went  on  board 


the  vessel  at  onoe  after  its  arrival,  and  it  did 
everything  it  could  to  have  this  salmon  un< 
loaded  at  once.  If  there  were  unnecessary 
delays  in  so  doing,  it  was  not  the  fault  of 
respondent.  Besides  this,  when  the  contract 
speaks  of  "arrival  at  Manila,"  It  unquestion- 
ably means  the  arrival  of  the  flsh  at  Manila, 
and  not  the  arrival  of  the  boat  In  the  harbor 
Of  Manila.  It  would  be  qtdte  Impossible  for 
a  reasonable  examination  of  the  flsh  to  be 
made  titatil  after  it  had  been  unloaded  troax 
the  vesseL  The  testimony  further  showed 
that  the  surveyor  opened  several  cases  of 
salmon  while  the  flsh  was  on  the  ship,  and 
found  a  number  of  cans  In  those  cases  to  be 
In  bad  condition.  He  then  ordered  all  the 
salmon  out  of  the  vessel,  to  be  taken  to  the 
respondent's  warehouses,  there  to  bo  re- 
conditioned; that  Is,  the  good  segregated 
from  the  bad.  This  process  of  recondition- 
ing consumed  a  considerable  i>eriod  of  time. 
On  this  qnesticm  the  court  Instructed  the 
Jury  that  the  respondent — 

"was  entitled  to  a  reasonable  time  within  which 
to  have  an  independent  survey  made  of  the  fish 
after  receipt  of  the  fish  by  plaintiff  at  Manila, 
and  in  determining  what  is  a  reasonable  time 
yon  may  take  into  consideration  all  the  facts 
and  circumstances,  the  amomit  of  fish  to  be 
examined,  condition  in  which  it  was,  and  all 
surronnding  facts  and  circumstances." 

We  think  this  whole  question  was  properly 
submitted  to  the  Jury  by  this  Instruction. 

[1 3]  The  reports  of  Nelson,  the  Independent 
surveyor,  showed  that  he  rejected  2,527  cases 
of  the  salmon.  Over  appellant's  objection, 
the  court  permitted  testimony  tending  to 
show  that  the  health  authorities  of  the  dty 
of  Manila  determined  that  all,  or  practically 
all,  of  the  remainder  of  this  salmon  was  in 
bad  condition  and  unfit  for  consumption,  and 
caused  It  to  be  destroyed.  This  testimony 
was  offered  and  received  vrlth  the  idea  In 
view  that  an  examination  by  such  health 
authorities  would  comply  with  the  provision 
of  the  contract  with  reference  to  independent 
survey.  Later,  however,  the  court  told  the 
Jury  that  respondent  could  recover  only  for 
the  number  of  cases  rejected  by  Nelson,  the 
Independent  surveyor.  The  appellant  now 
claims  that  the  introduction  of  this  testimony 
was  prejudicial  to  it.  We  cannot  think  it 
was.  It  Is  a  very  common  thing  for  trial 
courts  to  receive  testimony,  and  later,  after 
concluding  that  It  was  wrongly  received.  In- 
struct the  Jury  to  disregard  It  If  the  trial 
court  cannot  correct  its  errors  in  this  regard, 
and  if  we  must  reverse  a  case  simply  be- 
cause improper  testimony  has  been  received, 
but  later  taken  from  the  consideration  of  the 
Jury,  then  the  trial  of  cases  and  the  progress 
of  Justice  In  the  courts  wUl  be  greatly  ham- 
pered. Of  course.  In  those  Instances  where 
we  are  convinced  that  the  wrongful  receipt  of 
testimony  has  so  prejudiced  the  case  as  that 
the  instructions  to  the  Jury  cannot  cure  such 
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prejudice,  we  ought  to,  and  will,  reverse  on 
that  ground ;  bat  we  cannot  see  that  the  ap- 
pellant has  been  prejudiced  by  the  receipt  of 
this  objectionable  testlniony.  Appellant  says 
the  court  did  not  expressly  take  this  testl- 
nx>ny  from  the  jury,  or  tell  It  to  disregard 
it  That  appears  to  be  true.  But,  when  the 
court  Instructed  the  jury  respondent  could 
not,  in  any  ev&at,  recover  more  than  the 
purchase  price  of  the  cases  rejected  by  the 
surveyor,  Nelson,  to  wit,  2,527  cases,  he,  In 
effect,  withdrew  from  the  consideration  of 
the  jury  all  testimony  concerning  the  c(»idi- 
tlon  and  destruction  of  the  remainder  of  the 
flsh. 

[14,11]  The  appelant  contends,  further, 
that  the  court  erred  in  submitting  to  the  jury 
the  question  whether  there  had  been  a  mutual 
mistake  In  Inserting  in  the  contract  that  the 
shipment  of  the  fish  should  be  by  steamer. 
The  argument  la  that  this  portion  of  the 
action  was  to  reform  the  written  contract  to 
malte  it  express  the  Intention  of  the  parties, 
and  that  such  an  action  Is  one  purely  in 
equity  and  that  it  was  for  the  court  to  deter- 
mine whether  the  contract  should  be  reform- 
ed, and  that  the  jury  could  not  rightfully 
have  anything  to  do  with  that  question.  It 
must  be  remembered,  however,  that  In  this 
state  the  difference  In  the  forms  of  action  In 
law  and  equity  have  been  abolished.  This 
was  a  suit  for  damages  and  was  a  law  action 
In  all  of  its  principal  parts.  The  mere  fact 
that  the  respondent,  -  as  an  Incident  to  the 
action,  sought  to  reform  the  contract,  could 
not  transfer  the  action  from  one  at  law  to 
one  In  equity.  What  this  court  said  in  the 
case  of  Reynolds  v.  Canton  Ins.  Office,  Ltd., 
98  Wash.  425,  167  Pac.  U15,  is  entirely  ap- 
plicable to  this  discussion.  But,  If  this  posi- 
tion were  not  sound,  still  the  judgment  in 
the  case  is  that  of  the  court  In  any  event. 
It  would  have  a  right  to  submit  this  ques- 
tion of  reformation  to  the  jury,  receiving  Its 
verdict  as  an  advisory  one,  and  from  that 
viewpoint  it  is  plain  that  the  court,  having 
entered  judgment  adopted  the  verdict  of  the 
jury  in  this  regard. 

Many  specific  assignments  of  error  are 
made  and  argued,  based  on  Instructions  given 
and  Instructions  requested  and  refused.  For 
the  most  part  what  we  have  already  said 
will  be  sufficient  to  answer  these  assignments 
of  error.  There  are  also  assignments  based 
on  the  admission  of  testimony.  We  have 
carefully  examined  all  of.  the  assignments 
which  we  have  not  particularly  discussed. 
This  opinion  has  already  reached  such  length 
as  to  make  it  impossible  for  us  to  discuss  the 
additional  assignments  of  error  in  detail.  It 
must  suffice  for  us  to  say  that  we  do  not  find 
any  material  merit  in  them. 

[16]  The  testimony  is  in  very  great  con- 
flict as  to  whether  the  damaged  condition  of 
the  fish  was  the  result  of  the  manner  of  ship- 


ment, and  the  delay  Incident  thereto^  or  the 
result  of  Improper  canning.  Whatever  might 
be  our  individual  opinion  in  this  regard 
would  be  immaterial,  because  the  matter  was 
fully  submitted  to  the  jury,  which  is  the  tiler 
of  the  facts  in  a  case  of  this  diaracter. 
The  Judgment  is  affirmed. 

PARKER,  a  J.,  and  FCLI^ERTON,  HOI.- 
COMB,  and  MACKINTOSH,  JJ,.  cwcnr. 


(US  Waah.   63'>) 
MILLER  V.  DENNY.     (N«.  16311.) 

(Supreme  Court  of  Washington.    May  16; 
1921.) 

1.  Guaranty  «=9l02— Evidence  beli  to  show 
that  the  obligation  for  which  guaranty  was 
given  was  not  dnfendant's  and  that  defesdaat 
did  not  promise  to  save  guarantors  harniless. 

In  action  by  the  guarantor  of  a  aarety 
company  on  an  injunction  bond  given  by  a  min- 
ing company,  in  order  not  to  be  divested  of 
its  possession  of  a  mining  claim  daring  the 
ppndency  of  an  action,  against  the  principal 
stockholder  of  the  corporation,  for  the  amount 
which  plaintifE  was  compelled  to  pay  to  the 
surety  company  to  relmbarse  it  for  hid  share 
of  the  amonnt  which  it  was  compelled  to  pay 
on  the  bond,  evidence  held  to  show  that  the 
obligation  for  which  the  guaranty  was  given 
was  that  of  the  corporation,  and  not  of  the 
defendant  and  that  such  defendant  did  not 
agree  at  the  time  of  the  execution  of  the  guar- 
anty to  save  the  guarantors  harmless  from 
any  liability  or  loss  which  might  accrue  to  them. 

2.  Frauds,  statute  of  «S923(I)— Oral  pronlss 
of  prinelpal  stockholder  to  reimburse  gnaras- 
tor  of  surety  on  bond  of  oorperatioa  held 
witbin  statute. 

The  obligation  to  reimburse  gnarantora  of 
the  surety  on  a  corporation's  injunction  bond 
being  the  obligation  of  the  corporation,  and  not 
of  its  principal  stockholder,  his  oral  promise 
to  repay  the  guarantors  amounts  which  they 
bad  to  pay  the  surety  on  the  bond,  made  sub- 
sequent to  the  execution  of  the  guaranty,  was 
not  binding  on  him,  under  Rem.  Code  1815,  f 
C289,  being  an  oral  promise  to  answer  for  an- 
otber";  debt 

Department  1. 

Appeal  from  Superior  Court  King  Gonntr; 
A.  W.  Frater,  Judge. 

Action  by  Winlock  W.  MiUer  againatt 
Charles  !>■  Denny,  In  which,  on  defendant's 
death,  Viretta  C.  D«iny,  as  his  executrix, 
was  substituted  as  defendant  From  a  Jndff- 
ment  for  defendant  plaintiff  appeals.  Af- 
firmed. 

Clarence  U  Reames,  of  Seattle^  for  ai«d^ 
lant 
D.  C.  Conover,  of  Seattle,  for  respondent 
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rULLERTON,  X  In  tbls  action  the  appel- 
lant. Miller,  seeks  to  recover  from  the  ad- 
ministratrix of  the  estate  of  Charles  Ij. 
Denny,  deceased,  the  sum  of  $11,900  an^  In- 
terest, -which  he  was  compelled  to  pay  to  the 
surety  ijpon  an  Injunction  bond,  whom  he  had 
Koaranteed  against  any  loss  that  might  ac- 
cme  upon  the  bond.  He  failed  of  recovery  in 
the  court  below„  and  appeals  from  the  ad- 
verse judgment. 

At  some  time  prior  to  the  beginning  of  the 
year  1903  the  Charles  1>.  Denny  named  ac- 
quired certain  placer  mining  property  located 
on  Spruce  creek,  In  the  Atlln  mining  district. 
In  the  province  of  British  Columbia.  In  ac- 
quiring the  properties,  and  in  his  mining 
operations  thereon,  he  had,  prior  to  the  year 
named,  expended  some  $70,000.  In  the  latter 
part  of  the  year  1003  a  corporation  known  as 
the  Spruce  Creek  Power  Company,  Limited, 
was  organized  under  the  laws  of  British  Co- 
lumbia, to  take  over  and  operate  the  mining 
propertle&  The  capital  stock  of  the  corpo- 
ration was  fixed  at  160,000  shares  of  the  par 
value  of  $1  each.  Of  these  shares  there  was 
issued  to  Charles  L.  Denny,  or  he  later  ac- 
qnlred,  a  controlling  interest.  The  remainder 
of  the  shares  were  in  the  main  subscribed 
and  paid  for  by  residents  of  the  dty  of  Seat- 
tle. The  appellant,  however,  was  not  a  sub- 
scriber for  any  of  the  stock,  and  otherwise 
bad  no  personal  interest  therein. 

The  corporation  took  over  the  property 
from  Denny  immediately  upon  its  incorpo- 
ration, and  during  the  years  1904  and  1906 
operated  the  property  through  its  regularly 
appointed  officers  and  agents.  During  the 
year  1004,  it  became  involved  with  adverse 
claimants  over  its  water  supply',  and  in  the 
litigation  which  followed  was  defeated.  The 
expense  of  this  litigation,  together  with  the 
expense  ot  operation,  practically  exhausted 
the  fnitds  in  the  corporation's  treasury,  the 
report  of  the  treasurer  for  the  year  1905. 
showing  a  balance  on  November  IB  of  that 
year  of  $467.15.  The  property  was  oper- 
ated in  1906,  through  Charles  L.  Denny;  he 
advancing  the  money  necessary  for  the  pur- 
pose, over  and  above  the  snfall  balance  in  the 
treasury,  from  his  own  resources.  The  treas- 
urer's report  shows  that  tne  sums  so  ad- 
vanced aggregated  approximately  $9,000. 

On  October  12,  1906,  one  Anton  Deisler  be- 
gan an  action  in  the  Supreme  Court  of  Brit- 
ish Columbia  against  the  mining  company 
seeking  an  injunction  restraining  it  and  its 
agents,  employees,  and  workmen  from  enter- 
ing upon,  working,  mining,  or  extracting 
gold  from  a  certain  fractional  claim  which 
he  alleged  to  be  his  property,  and  which  the 
mining  company  claimed  as  its  own.  The 
mining  company  was  In  possession,  and  in 
order  not  to  be  divested  of  its  possession  dur- 
ing the  pendency  of  the  action,  gave  a  bond 
to  Deisler  in  the  sum  of  $26,000,  with  the 
United  States  Fidelity  4  Guaranty  Company 


as  surety.  This  bend  Is  dated  as  of  January 
18,  1907.  The  litigation  resulted  adversely 
to  the  mining  company,  and  a  Judgment  was 
recovered  against  it  in  the  sum  of  $10,- 
047.65.  This  sum  the  surety  company  in 
a  subsequent  action  against  it  was  compelled 
to  pay. 

Before  entering  upon  its  obligation  as  sure- 
ty as  above  mentioned,,  the  United  States 
Fidelity  &  Guaranty  Comphny  exacted  of  the 
mining  company  a  guaranty  against  loss,  and 
this  was  furnished  it  on  June  26,  190T,  in 
the  form  of  a  written  obligation  executed  by 
the  appellant  and  one  RoUand  H.  Denny. 
After  paying  the  Judgment  entered  against  it 
in  the  British  Columbia  court,  the  guaranty 
company  recovered  of  the  appellant  and  Bol- 
laud  H.  Denny,  in  the  superior  court  of  King 
county,  in  this  state,  the  amount  it  had  so 
paid,  with  interest  The  appellant  paid  one- 
half  of  this  Judgment,  and  it  Is  the  sum  so 
paid  that  he  seeks  to  recover  in  this  action. 

The  Action  was  originally  begun  against 
Charles  £■.  Denny  In  his  lifetime.  Issue  was 
taken  on  the  complaint  by  Denny  by  motion 
and  demurrer.  Pending  the  disposition  of 
these  issues  Denny  died  testate,  naming  bis 
wife,  Viretta  C.  Denny,  as  executrix  of  his 
estate.  After  the  notice  to  creditors  was  glv' 
en  by  the  administratrix,  the  claim  was  pre- 
sented to  the  estate  and  rejected.  Thereafter 
the  executrix  was  substituted  as  defendant 
in  the  original  action,  and  the  cause  was 
heard,  with  the  result  before  stated. 

In  the  amended  complaint,  upon  which  the 
cause  was  tried,  it  is  alleged,  in  substance, 
that  Charles  U.  Denny,  during  his  lifetime 
was,  and  that  his  estate  Is  now,  the  owner  of 
practically  all  of  the  capital  stock  of  the  cor- 
poration named,  and  that  Denny  up  to  the 
time  of  his  death  was  the  active  manager, 
and  in  the  sole  and  exclusive  control,  of  the 
corporation;  that  by  reason  of  the  adverse 
decision  of  the  British  Columbia  court,  in  the 
litigation  over  the  water  rights,  its  mining 
claims  were  rendered  worthless  and  without 
value;  that  the  corporation  as  such  thereup- 
on abandoned  the  property  and  surrendered 
the  same  to  Charles  L.  Denny,  who  from  that 
time  on  assumed  exclusive  charge  and  con- 
trol of  the  property,  and  operated  the  same 
thereafter  at  bis  own  cost  and  expense,  and 
for  his  own  use  and  benefit,  although  in  the 
name  of  the  corporation.    It  is  then  alleged: 

"That  prior  to  June  26,  1907,  there  was  com- 
mecced  in  the  Supreme  Court  of  the  province  of 
British  Colambia  an  action  entitled  in  said 
court  'Anton  Deisler  v.  Spruce  Creek  Power 
Company,  Limited,  John  T.  Prescott,  John 
Marked,  Arvid  Anderson,  and  Peter  Bollne,' 
and  said  Charles  L.  Denny,  in  the  name  of  the 
Spruce  Creek  Power  Company,  Limited,  bat 
on  his  own  behalf  and  in  his  own  interest,  and 
for  his  own  use  and  benefit,  caused  to  be  for- 
nished  in  said  proceeding  and  in  said  cause  a 
certain  obligation  or  bond  in  writing,  executed 
by  the  United  States  Fidelity  ft  Ooarantr  Coin- 
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pany  of  Baltimore,  Md.,  to  said  Anton  Deisler, 
and  said  Charles  L.  Denny,  on  his  own  behalf 
and  in  his  own  interest,  and  for  his  own  use 
and  benefit,  in  the  name  of  said  corporation 
as  aforesaid,  but  in  order  to  procure  said  bond 
as  aforesaid  to  be  executed  by  said  United 
States  Fidelity  &  Guaranty  Company  of  Balti- 
more, Md.,  for  liis  own  use  and  benefit,  in  the 
name  of  said  corporation,  did  orally  request 
this  plaintiff  to  sign,  execute,  and  deliver  nnto 
said  United  States  Fidelity  &  Onaranty  Com- 
pany of  Baltimore,  Hd.,  a  certain  contract  or 
obligation  in  writing,  a  true  and  correct  copy 
of  which  is  hereto  annexed,  marked  Exhibit 
A,  and  made  a  part  hereof,  as  fully  as  if  copied 
at  length  herein,  and  at  said  time  and  at  said 
place  said  Charles  L.  Denny,  on  his  own  behalf 
and  in  his  own  interest,  and  for  his  own  use 
and  benefit,  did  orally  promise  and  agree  to  hold 
harmless  this  plaintiff  from  any  and  all  liability 
arising  on  account  thereof." 

The  further  allegations  relate  to  the  re- 
covery of  the  Judgment  upon  the  bond  of  the 
guaranty  company.  Its  payment  of  the  judg- 
ment, and  Its  recovery  of  a  Judgment  against 
the  plaintiff  for  the  amount  so  paid,  and  the 
subsequent  satisfaction  of  the  Judgment  by 
the  plaintiff. 

The  evidence  as  we  read  It  does  not  sub- 
stantiate these  allegations.  While  It  does 
show  that  Charles  Xj.  Denny  was  one  of  the 
promoters  of  the  corporation,  that  he  was 
and  his  estate' Is  its  principal  stockholder, 
and  that  he  advanced  from  his  own  resources 
such  sums  of  money  as  were  used  In  operat- 
ing expenses  during  the  year  1906,  It  falls  to 
show  that  the  corporation  abandoned  the 
property  prior  to  the  conclusion  of  the  litiga- 
tion Anton  Deisler  Instituted  against  it,  or 
ever  turned  It  over  to  the  exclusive  control  of 
Denny.  The  records  of  the  corporation.  It  Is 
tme,  close  with  the  year  1906 ;  that  Is  to  say 
the  records  show  no  meeting  either  of  the  di- 
rectors or  of  the  shareholders  of  the  corpo- 
ration subsequent  to  that  time,  although  they 
do  show  a  call  made  by  the  directors  for  a 
shareholders'  meeting  to  be  held  on  December 
3,  1907.  A  shareholders'  meeting  was  held, 
however,  on  December  4, 1906.  At  this  meet- 
ing a  majority  of  the  stock  of  the  corpora- 
tion was  r^resented.  A  full  board  of  direc- 
tors, an  auditor,  and  a  secretary  were  then 
elected,  none  of  whom  was  Charles  L.  Denny. 
The  minutes  of  this  meeting  recite  that 
Charles  L.  Denny  submitted  a  report  of  the 
operations  of  the  company  for  the  year  1906, 
that  the  company's  affairs  were  thoroughly 
discussed,  and  that  the  board  of  directors 
were  authorized,  in  the  exercise  of  their 
Judgment,  either  to  sell  fhe  property  for  the 
best  price  obtainable,  raise  money  with  which 
to  procure  an  ample  supply  of  water  to  op- 
erate the  mines,  lease  the  same,  or  borrow 
money  and  operate  the  same  during  the  year 
1907.  It  Is  also  recited  that  "the  act  of  the 
board  of  directors  In  borrowing  money  from 
(X  I4.  Denny  for  the  operation  of  tlie  mine 


In  the  sum  of  ——  dollars  was  duly  rati- 
fled."  While  no  direct  r^erence  Is  made 
thereto,  the  action  Instituted  by  Deisler  must 
have  been  one  of  the  subjects  discussed  at 
the  meeting.  The  action  had  been  instituted 
more  than  two  months  prior  thereto,  and  the 
question  whether  the  bond  subsequently  Is- 
sued and  which  gives  rise  to  the  present  con- 
troversy was  a  live  question  at  that  time. 
It  was  actually  given  In  the  month  following 
the  meeting,  the  directors  elected  at  that 
meeting  executing  It  on  behalf  of  the  corpo- 
ration. 

The  evidence  does  not  show  what  disposi- 
tion was  finally  made  of  the  corporation's 
property,  although  it  does  show  that  the  cor- 
poration was  later  formally  dissolved.  Nor 
does  the  evidence  show  that  at  the  time  of 
the  execution  of  the  guaranty  there  was  any 
promise  on  the  part  of  Charles  L.  Denny  to 
save  the  guarantors  harmless  from  liability 
thereon.  It  is  shown  that  Denny  represoited 
that  the  liabUity  would  be  slight,  but  the  for- 
mer secretary  of  the  corporation,  who  rep- 
resented the  corporation  in  the  transactlim, 
testifies  that,  while  the  appellant  signed  the 
guaranty  at  the  request  of  Charles  U  Denny, 
there  was  no  guaranty  on  the  part  of  Mr. 
Denny  that  he  would  hold  the  guarantors 
harmless.  To  the  same  effect  is  the  testi- 
mony of  Holland  H.  Denny,  the  other  obUgor 
upon  the  guaranty.  It  Is  In  testimony,  how- 
ever, that  after  Deisler  had  obtained  Judg- 
ment against  the  corporation,  and  had  Insti- 
tuted proceedings  to  recover  over  against  the 
corporation's  surety,  that  Charles  !■.  Denny 
took  an  active  part  In  an  attempt  to  adjust 
the  matter,  going  so  far  as  to  offer  his  own 
UablUty,  as  a  substitute  for  the  liability  of 
the  surety ;  that  in  these  negotiations  he  re- 
peatedly stated  to  counsel  r^resenting  the 
appellant  that  the  liability  was  bis  own, 
rather  than  that  of  the  appellant,  and  that 
the  appellant  should  never  be  called  upon  to 
pay  it.  It  is  in  evidence,  also,  that  he  made 
substantially  the  same  statements  and  prom- 
ises after  the  Judgment  was  obtained  against 
the  appellant,  giving  as  his  reason  for  not 
Immediately  satisfying  the  Judgment  that  his 
connection  with  the  mining  company  had 
practically  bankrupted  him,  and  that  he  had 
no  resources  from  which  he  could  then  ob- 
tain the  necessary  money. 

[1]  Frcon  the  record  we  think  the  trial  court 
could  well  find,  at  it  did  In  substance  find, 
that  the  obligation  for  which  the  guaranty 
was  given  was  the  obligation  of  the  Spruce 
Creek  Power  Company,  and  not  the  personal 
obligation  of  Charles  L.  Denny.  This  being 
true,  the  guarantor  was  surety  tot  the  corpo- 
raUon,  and  not  surety  for  Denny,  and  no  Im- 
plied obligation  arose  on  Denny's  part  to  re- 
pay to  the  surety  the  money  which  the  sure 
ty  was  compelled  to  pay  on  account  of  the 
guaranty.     In  so  concluding,  it  Is  not.   of 
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course,  held  that  the  real  party  In  Interest 
may  not  be  uncovered  and  bound,  however 
much  he  may  have  disguised  himself  with  the 
name  and  the  habiliments  of  another;  it  la 
but  held  that  the  evidence  In  the  present  rec- 
ord does  not  warrant  the  conclusion  that  the 
obligation  for  which  the  guarantors  stood  as 
surety  was  the  obligation -of  Denny,  or  that 
he  at  the  time  the  guaranty  was  glvoi,  as  an 
Inducement  for  its  execution,  promised  or 
agreed  to  save  the  guarantors  harmless  from 
any  liability  oe  loss  which  might  accrue 
thereby. 

[2]  It  remains  to  Inquire  whether  the  oral 
promise  to  repay  the  obligation,  made  subse- 
quent to  the  execution  of  the  guaranty.  Is 
binding  upon  the  promisor.  We  are  clear 
that  the  trial  court  correctly  held  that  it  was 
not.  Since  the  obligation  was  not  the  obliga- 
tion of  Denny,  but  was  the  obligation  of  the 
Spruce  Greek  Power  Company,  it  was  an  oral 
promise  to  answer  for  the  debt  of  another, 
and  was  thus  within  the  statute  of  frauds. 
Hem.  Code,  {  5289.  A  case  in  point  is  First 
National  Bank  of  Pullman  v.  Gaddls,  31 
Wash.  596,  72  Pac.  460.  There  the  defend- 
ants who  were  cashier  and  assistant  cashier, 
respectively,  of  the  bank,  loaned  funds  of  the 
bank  to  a  mining  corporation  in  which  they 
were  interested  as  stockholders.  When  the 
loan  was  called  in  question  by  the  directors 
of  the  bank,  the  explanation  was  given  that 
it  was  "a  little  mining  deal  which  some  of 
ns  boys  have;  *  *  •  that  is  a  matter 
we  owe,  and  we  will  take  care  of  It  In  a  short 
time."  It  was  held  that  this  promise  was 
not  binding  on  the  def aidant ;  that  it  was  at 
most  but  an  oral  promise  to  answer  for  the 
debt  of  another,  which,  under  the  statute; 
must  be  In  writing.  See,  also,  Taylor  v. 
Howard,  70  Wash.  217, 126  Pac.  423;  Goldle- 
Elenert  Distributing  Co.  v.  Bothwell,  67 
Wash.  264,  121  Pac.  60,  Ann.  Cas.  1913D, 
S49;  Ford  v.  .StnaLIfe  Ins.  Co.,  70  Wash.  29, 
126  Pac.  69. 

It  Is  not  to  be  denied  that  the  appellant  is 
the  innocent  victim  of  the  transaction.  He 
had  no  personal  Interests  to  promote  by  the 
execution  of  the  guaranty,  and  he  was  ham- 
pered in  his  proofs  by  the  unfortunate  dr- 
cnmstance  of  the  death  of  Charles  L.  Denny. 
The  record  makes  it  clear,  also,  that  there 
are  others  directly  Interested  In  the  corpo- 
ration much  more  morally  bound  to  answer 
to  Its  default  that  Is  he.  But  the  courts,  be- 
fore they  can  hold  the  estate  of  Charles  L. 
Denny  to  answer,  must  find  a  legal  obligation 
on  the  part  of  the  estate  to  bear  the  loss. 
Tbls  the  trial  court  ruled  it  could  not  do 
£rom  the  evidence  as  presented,  and  we  are 
constrained  to  hold  that  it  committed  no  er- 
ror in  reaching  its  conclusion. 
The  Judgment  is  affirmed. 


939 

(185  Oal.  682) 

ZEIMER  V.  WEIKEL.    (Saa  3131.) 

(Snpreme  Court  of  California.    April  25, 1921.) 

Landlord  and  tenant  <=:>  1 56— Landlord  n«t  lia- 
ble to  tenant  for  fallara  to  oollect  Insuranoe 
on  Improvement*. 
Where  ingnrance  was  taken  in  the  name  of 
the  property  owner  for  the  value  of  improve- 
ments by  the  tenant  under  an  agreement  that 
snch  insarance  should  be  for  the  benefit  of  the 
tenant  who  took  .posseBsion  of  the  policy,  the 
property  owner  is  not  bound  after  loss  occur- 
red to  take  steps  necessary  to  collect  the  in- 
surance, at  least  until  the  tenant  delivered  th« 
policy  to  him  with  request  that  he  make  proof 
of  loss. 

In  Bank. 

Appeal  from  Superior  Court,  Sacramento 
County;    Peter  J.  Shields,  Judge. 

Action  by  Albert  Zelmer  against  J.  B.  Wel- 
kel.  Judgment  for  plaintiS,  and  defendant 
appeals.    Beversed. 

J.  W.  S.  Butler  and  B.  F.  Van  Dyke,  both 
of  Sacramento,  for  appellant. 

Martin  I.  Welsh  and  Robert  H.  Schwab, 
both  of  Sacramento,  for  respondent 


FABKBR,  O.  J.,  and  BRIDOES,  BIACK- 
INTOftH,  and  HOLCOMB,  JJ.,  omcur. 


OLNET,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  against  bim  for 
$400.  It  appears  that  the  defendant  was  the 
owner,  and  the  plaintiS  the  lessee,  of  a  cer- 
tain building;  that  the  plaintiff  made  cer- 
tain improvements  to  the  building  of  the 
value  of  $400 ;  that  to  protect  his  interest  In 
these  improvements  It  was  agreed  that  in- 
surance on  the  building  in  the  amount  of 
$400  would  be  taken  out  in  the  name  of  the 
defendant,  but  for  the  benefit  of  the  plaintifF ; 
that  this  was  done;  that  the  building  was 
burned  and  the  loss  Incurred,  but  the  Insur- 
ance policy  was  not  collected,  and  that  prior 
to  the  commencement  of  the  action  all  right  to 
recover  upon  It  had  been  lost  by  failure  to  pre- 
sent proofs  of  loss  witliin  the  required  time. 
The  foregoing  facts  appear  without  dispute. 
The  dispute  Is  over  the  nature  of  the  agree- 
ment with  relation  to  the  taking  out  of  the  In- 
surance, the  plaintiff  claiming  that  the  agree- 
ment was  that  the  defendant  should  collect 
the  insurance  In  case  of  loss,  so  that  he  Is 
responsible  for  Its  not  being  collected,  and 
the  defendant  claiming  that  the  agreement 
was  only  that  the  plaintiff  might  take  out 
the  insurance  In  the  defendant's  name  with- 
out any  responsibility  on  the  defendant  for 
Its  collection. 

The  agreement  In  question  was  made  upon 
the  advice  of  an  Insurance  agent,  a  Mr.  Dea- 
son,  that  the  Insurance,  while  Intended  for 
the  protection  of  the  plaintiff,  would  have 
to  be  in  the  name  of  the  defendant,  as  he  waa 
the  owner  of  the  building.  The  agreement 
was  purely  oral  at  first,  but  after  the  polity 
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bad  been  Issued  In  the  name  of  the  defend- 
ant the  plaintiff  wished  something  to  evi- 
dence his  right  under  It,  and  the  defendant 
signed  and  gave  him  a  writing  for  that  pni^ 
pose.  The  defendant  complains  that  evidence 
of  the  terms  of  the  oral  agreement  was  ad- 
mitted when  there  was  a  subsequent  written 
agreement,  but  the  point  is  not  material, 
since  so  far  as  the  question  involved  here  is 
concerned  there  is  no  difference  between  the 
terms  of  the  oral  agreement  and  those  of  the 
writing.  The  plaintiff's  testimony  as  to  the 
original  oral  agreement  is: 

"Tea,  we  (plaintiff  and  defendant)  talked 
about  insurance  with  Mr.  Deason,  who  repre- 
sented Mr.  Weikel  (the  defendant),  and  he  said 
the  only  way  for  me  to  do  would  be  to  take  the 
insurance — ^Uie  insurance  amounted  to  $400— for 
me  to  take  out  a  policy  and  pay  him  for  it; 
be  would  put  it  in  Mr.  Weikel's  name;  Mr. 
Weikel  said  it  was  satisfactory  to  him." 

The  writing  subsequently  signed  by  the  de- 
fendant and  given  to  the  plaintiff  read: 

"Sacramento,  Cal.,  Oct  81,  1916. 

"It  is  hereby  agreed  and  understood  by  and 

between  the  parties  hereto  that  the  Prussian 

National  Insurance  Policy  No.  (S635T2,  issued 

July  31,  1916,  in  the  name  of  J.  B.  Weikel, 

was  issaed  in  the  behalf  of,  and  cost  to  A. 

.  Zeimer,  to  protect  the  said  A.  Zeimer,  in  the 

event  of  a  fire,  to  the  amount  tliereof  ($400) 

lor  money  spent  by  liim,  at  bis  own  expense, 

la  the  improvements  of  the  building  so  covered. 

"[Signed]       J.  B.  WeikeL" 

The  policy  referred  to  in  this  writing  ex- 
pired In  July,  1917,  a  year  after  its  issuance, 
and  thereupon  another  policy  for  the  same 
amount  and  tor  the  ensuing  year  was  issued 
through  Deason  at  the  request  of  the  plain- 
tiff and  in  the  name  of  the  defendant.  While 
this  second  policy  was  in  effect  the  loss  oc- 
curred. We  may  assiime  that  this  policy,  as 
well  as  the  first,  came  within  the  agreement 
between  the  parties;  but  the  facts  are  that 
the  defendant  had  nothing  to  do  with  its  is- 
suance, that  its  issuance  was  a  matter  of  ar- 
rangement between  Deason  and  the  plaintiff 
solely,  that  It  was  delivered  to  the  plaintiff, 
who  retained  possession  of  It  at  all  times, 
and  that  the  defendant,  so  far  as  api)ears,  did 
not  know  of  Its  issuance  until  the  morning 
after  the  flre,  and  never  before  or  after  had 
possession  of  it.  The  morning  after  the  flre 
there  was  a  meeting  of  the  plaintiff,  the  de- 
fendant, and  the  sheriff.  The  last  inquired 
as  to  the  amount  of  insurance  on'  the  build- 
ing, and  the  plaintiff  told  him  the  defendant 
had  11,000  and  he  (the  plaintiff)  had  $400, 
and  showed  the  policy  for  the  latter.  The 
defendant  acquiesced  In  the  statement  that 
the  $400  was  for  the  plaintiff.  The  plain- 
tiff, however,  did  not  then  or  at  any  time  give 
or  offer  to  give  the  policy  to  the  defendant. 


and  he  himself  teetiflea  that  be  never  pre- 
sented it  to  the  defendant  for  collection.  He 
does  testify  that  shortly  after  the  flre  be 
asked  the  defendant  about  the  $400  of  In- 
surance and  the  defendant  replied  that  be 
did  not  care  a  snap  about  It.  But  even  then 
the  plaintiff  took  no  steps  eltber  to  collect  the 
policy  himself  or  to -insist  upon  the  defendant 
collecting  it  for  bim.  So  far  as  appears,  he 
simply  kept  the  policy  and  did  nothing  until 
the  time  had  passed  for  presenting  proofs  of 
loss.  Then  he  demanded  of  the  defendant 
tbeflOO. 

Now,  it  la  evident  that  neither  by  the 
terms  of  the  oral  agrement,  nor  by  those  of 
the  writing,  was  there  any  express  assump- 
tion by  the  defendant  of  an  obligation  to 
collect  the  policy  in  case  of  loss  or  of  re- 
sponsibility for  its  collection.  If  tbe  plain- 
tiff be  entitled  to  recover,  it  must  be  because 
there  was  an  obligation  to  collect  on  the  poli- 
cy implied  in  the  defendant's  assent  that  it 
might  be  taken  out  in  his  name.  The  written 
notice  of  loss  and  the  verified  proof  of  loss 
required  by  the  policy  would,  of  necessity, 
have  to  be  given  and  made  In  Ills  name,  and 
it  would  seem  that  the  dbligation  would  be 
fairly  implied  that  be  should  sign  any  proper 
notice  and  verify  any  proper  proof  of  loss 
that  might  be  pr^EMired  and  presented  to 
him  by  the  plaintiff.  It  may  possibly  be,  also, 
although  this  would  be  going  much  further, 
that  If  tbe  defendant  was  in  a  position  wh«re 
be  could  take  tbe  routine  steps  required 
for  collection,''  such  as  giving  notice  and  pre- 
paring proofs  of  loss,  be  should  himself  af- 
flrmatively  have  taken  these  steps.  But  be 
was  not  in  a  position  to  take  these  st^s  un- 
less he  had  the  policy,  and  when  the  situation 
was  that  the-  policy  was  not  in  his  possession, 
but  that  of  tbe  plaintiff,  it  was  certainly  a 
condition  of  any  obligation  on  his  part  to  do 
the  things  necessary  to  collect  U»e  policy,  that 
the  plaintiff  put  it  In  his  hands  for  that  pur- 
pose. Until  this  was  done  and  the  defendant 
was  thereby. put  in  a  position  wheTe  he  could 
proceed,  he  could  not  justly  be  held  respon- 
sible for  not  proceeding.  Just  how  or  why 
it  liappened  that  proofs  of  loss  were  not 
presented  does  not  appear.  All  that  appears 
is  that  while  tbe  plaintiff,  himself,  had  tbe 
policy  and  was  alone  beneficially  interested 
in  it,  be  apparently  did  nothing  whatever  ei- 
ther to  collect  it  himself  or  to  have  tbe  de- 
fendant collect  it  for  him.  Under  these  di^ 
cumstances,  the  responsibility  for  tbe  failure 
to  collect  it  was  his  own  and  not  the  defend- 
ant's. 

Judgment  reversed. 

We  concur:  ANGELLOOTn,  a  J.;  SHAW, 
J.;  LAWLOB,  J.;  WUMOU,  3.;  8LOANE; 
J.;  LBNMON,  J. 
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Ex  parte  TAMBARA.     (Cr.  2371.) 

(Sapreme  Court  of  California.   April  27, 1921.) 

Habeas  corpus  4=925(1)— Appllcatloa  for  writ 
oa  ground  oommltmeot  by  magistrate  for  em- 
bezzlement without  probable  oanee  denied. 
Where  the  transcript  of  proceedings  on 
preliminary  examination  of  defendant  ciiarged 
with  embezzling  certain  bonds  discloses  prob- 
able caaSe  for  holding  defendant  for  trial  on 
the  theory  that  after  the  debt  was  fully  paid 
for  wliich  the  bonds  were  security,  he  without 
lawful  right  retained  them  and  converted  them 
to  his  own  use  by  pledging  them  for  his  own 
obligation,  defendant's  application  for  writ  of 
haiieas  corpus  on  the  ground  that  the  magis- 
trate committed  him  without  showing  of  prob- 
able cause  will  be  denied. 

In  Bank. 

Application  for  writ  of  habeas  oorpns  by 
H.  Tambara  to  secure  release  after  commit- 
ment by  a  magistrate  on  ground  of  ladc  of 
probable  cause.    Application  denied. 

A.  A.  Montagne,  of  San  Francisco,  for  pe- 
titioner. 

PEB  CTJBXAM.  This  is  an  application  for 
a  writ  of  habeas  corpus  based  on  Uie  ground 
that  the  prisoner  has  been  committed  by  a 
magistrate  for  trial  on  the  charge  of  embes- 
zling  certain  bonds,  without  a  showing  of 
probable  cause.  The  application  Is  accom- 
panied by  a  transcript  of  the  testimony 
taken  before  the  committing  magistrate.  An 
examination  of  this  transcript  satisfies  us 
that  it  discloses  probable  cause  for  holding 
for  trial  on  the  theory  that  after  the  debt 
was  fully  paid  the  prisoner  without  lawful 
right  retained  the  bonds  and  converted  the 
same  to  his  own  use  by  pledging  the  same 
for  his  own  obligation. 

The  application  for  a  writ  is  denied. 

All  concur. 


(185  Cal.  686) 

LOS  ANGELES   ROCK   &   GRAVEL  CO.  V. 
COAST   CONST.  CO.  St  al. 

AMERICAN  SURETY  CO.  OF  NEW  YORK 
V.  EMPIRE  SECURITIES  CO.  et  al. 

(L.  A.  5379.) 

(Supreme  Court  of  California.    April  25, 1921.) 

I.  Snbrogatlon  «=333(2)— Surety  of  oontraotor 
has  no  rights  to  money  or  bonds  due  under 
contraot  superior  to  assignee  first  giving  no- 
tice. 

As  materialmen  and  laborers  whose  claims 
the  contractor's  surety  has  discharged  have 
no  rights  in  the  moneys  or  bonds  due  under  the 
contract,  the  surety  cannot  claim  rights  in 
■nch  moneys  or  bonds  by  subrogation  or  oth- 
erwise superior  to  those  of  the  contractor's  as- 
■igrnee  who  first  gave  notice  of  assignment. 


2.  Mnnlelpal  oorporatlons  ^=>373(2)— Material- 
men and  laborers  held  to  have  no  lien  upon 
money  or  bonds  coming  to  contractor;  "In- 
ddantal  expenses." 

Under  the  Vroomsn  Act,  U  "^i  8>  and  9,  re- 
quiring assessments  of  property  benefited  by 
public  improvement  to  be  made  on  completion 
of  the  work  by  the  contractor,  and  the  war- 
rant, assessment,  and  diagram  to  be  recorded 
in  the  office  of  the  superintendent  of  streets, 
whereupon  the  contractor  or  his  assignee  is 
entitled  to  receive  the  same  on  demand,  but 
not  until  payment  to  tiie  superintendent  of 
streets  of  the  incidental  expenses  not  previ- 
ously paid  by  the  contractor  or  his  assigns, 
"inddental  expenses"  being  defined  by  sec- 
tion 34  as  including  the  cost  of  printing  and 
advertising,  making  assessments,  and  compen- 
sating city  engineer  and  superintendent,  there 
being  no  provision  for  withholding  the  warrant 
nntil  the  claims  of  materialmen  and  laborers 
have  been  discharged,  such  claimants  are  not 
given  a  right  or  lien  equitable  or  otherwise 
upon  the  money  or  bonds  going  to  the  con- 
tractor. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Incidental  Expenses.]' 

3.  Municipal  corporations  iS=»373( 2) —Labor- 
ers or  materialmen  held  not  to  have  liens 
against  property  owners  for  public  improve- 
ment under  statute  for  owner's  withholding 
money. 

Code  Civ.  Proc.  |  1184,  providing  for  the 
withholding  of  money  by  the  owner  or  person 
who  contracted  with  the  contractor  after  re- 
ceiving notice  from  one  who  performed  labor  or 
furnished  materials,  may  not  be  applied  to  a 
public  improvement  within  the  city,  since  the 
Vrooman  Act  provides  a  comprehensive,  self- 
sufficient,  and  exclusive  plan  for  the  improve- 
ment of  streets  covering  the  protection  of  the 
laborers,  materialmen,  the  city  and  owners  of 
property,  and  such  Code  section  is  also  in- 
applicable because  it  is  limited  to  "the  persons 
mentioned  in  the  preceding  section,"  none  of 
which  persons  are  laborers  or  materialmen. 

4.  Municipal  corporations  «=»3S3— Coatraotor's 
surety  oannot  trace  dalm  to  any  right  of  ma- 
terialmen or  laborers  as  against  assignee  of 
funds  paysbie  to  contractor. 

Funds  due  the  contractor  upon  completion 
of  work  contracted  for  under  the  Vrooman 
Law  being  free  from  any  claim  or  lien  of  ma- 
terialmen or  laborers,  the  contractor's  surety 
cannot  trace  any  claim  thereto  through  such 
creditors  of  the  contractor  to  the  prejudice  of 
intervening  bona  fide  assignees  of  said  fund, 
and  the  mere  fact  that  the  assignee  knew  of 
the  existence  of  plaintiff's  claim  at  the  time  of 
the  assignment  does  not  ia  itself  indicate  la<^ 
of  good  faith  in  making  the  assignment. 

5.  Municipal  corporations  9=>353— Contrac- 
tor's surety  oannot  compel  assignee  of  fund 
payable  to  contractor  to  pay  materialmen 
and  laborer*. 

While  a  contractor's  surety  can  enforce  the 
performance  of  the  legal  obligation  to  pay  ma- 
terialmen and  laborers,  embodied  in  a  contract 
provision,  the  surety  cannot  compel  perform- 
ance by  a  third  person  who  is  a  total  stranger 
to  the  suretyship  relation  created  by  the  bond. 
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and  who  is  a  bona  fide  assipiee  to  make  pay- 
ments from  snch  fnnds. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Connty;   Grant  Jackson,  Judge. 

Action  by  the  Los  Angeles  Rock  &  Gravel 
Company  against  the  Coast  Construction 
Company  and  others,  In  which  certain  cross- 
complaints  were  filed.  Injunction  granted 
as  prayed  for,  but  motion  for  the  appoint- 
ment of  a  receiver  denied  without  prejudice 
and  from  the  order  granting  the  Injunction, 
the  defendants  appeaL    Order  reversed. 

Geo.  W.  Crouch  and  Donald  Barker,  both 
of  Ix)8  Angeles  (James  M.  O'Brien  and  Wm. 
H.  Neblett,  both  of  Los  Angeles,  of  counsel), 
for  appellant  Empire  Securities  Co. 

Albert  Lee  Stephens,  City  Atty.,  and  Hen- 
ry N.  James,  Deputy  City  Atty.,  both  of  Los 
Angeles,  for  appellant  City  of  Los  Angelesw 

Jensen  &  Jensen,  of  Ix>s  Angeles,  for  re- 
spondent Los  Angeles  Rock  &  Gravel  Co. 

Oscar  Lawler  and  James  E.  Degnan,  both 
of  Los  Angeles,  for  respondent  American 
Surety  Co.,  of  New  York. 

LENNON,  J.  The  plalntUf,  who  claims  to 
have  furnished  materials  used  in  certain 
street  Improvement  work  performed  In  the 
dty  of  Los  Angeles,  brought  suit  upon  the 
contractor's  bond  to  recover  the  purchase 
price  of  said  materials.  Plaintiff's  right  to 
recover  Is  not  disputed)  the  controversy 
upon  the  present  appeal  is  the  result  of  Is- 
sues raised  by  the  cross-complaint. 

Defendant  Coast  Construction  Company, 
hereinafter  referred  to  as  the  contractor,  en- 
tered into  a  contract.  In  accordance  with  the 
provisions  of  the  Vrooman  Act  (Deering, 
Gen.  Laws  1915,  p.  1714,  Act  3930),  for  the 
performance  by  said  contractor  of  street 
work  in  the  dty  of  Los  Angeles.  Concur- 
rently with  the  execution  of  the  contract, 
the  contractor,  as  principal,  and  the  defend- 
ant and  cross-complainant,  American  Surety 
Company  of  New  York,  as  surety,  executed 
and  delivered  to  the  city  of  Los  Angeles  the 
bond  required  by  section  6%  of  the  Vrooman 
Act  for  the  benefit  of  those  performing  la- 
bor upon  and  furnishing  materials  for  said 
street  Improvement  work.  Thereafter  the 
plaintiff  furnished  certain  material  used  In 
said  street  work,  and,  receiving  no  part  of 
the  purchase  price  thereof,  filed  with  the 
board  of  public  works  of  Los  Angeles  a  veri- 
fied statement  of  its  dalm,  which  contained 
the  averment  that  it  was  filed  pursuant  to 
the  provisions  of  the  Vrooman  Act  and  also 
to  section  1184  of  the  Code  of  Civil  Proce- 
dure, and  purix>rted  to  require  said  board 
to  withhold  payment  from  the  contractor  un- 
til plaintiff's  dalm  was  paid.  Immediately 
after  the  filing  of  this  notice,  plaintiff  brought 
suit  against  the  contractor  and  the  surety 
for  the  recovery  of  the.  said  purdiase  inrloe. 


In  that  actl<m  the  defendant  surety  company 
filed  a  cross-complaint  against  the  following, 
as  cross-defendants:  The  plaintiff  material- 
man, the  contractor,  the  dty  of  Los  Angeles, 
the  board  of  public  works  of  said  dty,  and 
the  Empire  Securities  Company,  a  corpora- 
tion. The  cross-complaint  alleges  that  prior 
to  the  commencement  of  this  suit  and  prior 
to  the  filing  of  plaintiff's  claim  the  contrac- 
tor had  assigned  to  the  Empire  Securities 
Company  its  right  to  the  warrant,  assess- 
ment, and  diagn'am  which,  by  the  terms  of 
the  Vrooman  Act,  are  issuable  to  the  con- 
tractor upon  the  completion  of  the  contract 
and  make  it  possible  for  the  contractor  to 
collect  the  assessments  levied  upon  the  iMrop- 
erty  benefited  by  the  street  Improvement 
work.  The  assignee  filed  this  assignment 
with  the  dty  and  with  the  board  of  public 
works  prior  to  the  filing  of  plaintiff's  claim. 
The  cross-complaint  admits  the  validity  ot 
plaintiff's  claim  and  seeks  an  injunction  re- 
straining the  dty  and  its  board  of  public 
works  from  delivering  to  the  contractor,  or 
Its  assignees,  the  warrant,  assessment,  and 
diagram,  and  to  enforce  the  delivery  thereof 
to  a  receiver  to  be  appointed  by  the  court, 
to  the  end'  that  the  assessment  against  the 
property  benefited  by  the  street  Improvement 
work  may  be  collected  and  applied  first  In 
payment  of  the  claim  of  plaintiff  and  "all 
other  claims  similarly  situated."  The  ag- 
gregate amount  due  the  contractor  on  ac- 
count of  said  contract  is  $15,310.  Plaintiff's 
dalm  amounts  to  $2,083.70,  and  it  does  not 
appear  that  any  other  claims  remain  unx>aid. 
The  trial  court  granted  the  injunction  as 
prayed  for,  but  denied  the  motl(xi  for  the 
appointment  of  a  recdver,  without  prejudice 
to  the  right  of  cross-complainant  to  renew 
the  same  or  of  the  court  to  grant  such  relief 
should  equity  require  It  Upon  the  present 
appeal  from  the  order  granting  the  Injunc^ 
tlon,  prosecuted  by  the  Empire  Securities 
Company,  the  dty  of  Los  Angeles,  and  the 
board  of  public  works  of  said  city,  aiq;>el- 
lants  contend  that  the  right  of  the  Empire 
Securities  Company,  the  assignee  of  the  con- 
tractor, to  the  proceeds  of  the  contract,  is 
superior  to  any  claim  of  the  contractor's 
surety. 

{1]  The  decision  of  Adamson  t.  Paonessa, 
180  Cal.  157,  170  Pac  880,  rendered  subse- 
quent to  the  granting  of  the  injunction  In 
the  present  proceedings,  is  determlnatlTe  of 
the  questions  raised  ni>on  the  ai^eal  now 
before  the  court.  The  facts  of  that  case,  in 
so  far  as  material  to  a  discussion  of  the  In- 
stant case,  were  as  follows:  A  contract  for 
street  work,  which  was  executed  under  the 
provisions  of  the  "Improvement  Act  of  1911" 
(Stats.  1911,  p.  730),  was  assigned  by  the  con- 
tractor to  one  lioyd,  who  immediately  gave 
notice  of  the  assignment  to  the  proper  au- 
thority. Thereafter  the  contractor's  surety 
was  compdled  to  pay  dalms  amounting  to 
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approzlmatelr  $10,000  for  material  and  labor 
fomlslied  and  rendered  In  completing  the 
0(mtract  Upon  tlie  completion  of  the  con- 
tract, the  surety  oomiwny  daimed  its  rights 
in  the  aaseesmentB  collected  from  the  prop- 
erty owners'  were  superior  to  those  of  the 
assignee,  Lloyd,  basing  Its  contention  in  iiart 
upon  the  theory  that,  by  virtue  of  its  pay- 
ment of  the  claims  against  the  contractor, 
it  acq\iired  by  subrogation  an  equitable  lien 
upon  any  moneys  or  bonds  due  under  the 
contract  In  payment  for  the  work,  which  lien 
was  superior  to  any  assignment  or  other  dls- 
poeitian  wUch  the  contractor  may  have 
made.  The  court  decided  against  the  sure- 
ty's claim  to  subrogation,  holding  that  the 
materialmoi  and  laborers  whose  claims  the 
surety  had  discharged  had  no  rights  what- 
ever in  the  moneys  or  bonds  due  under  the 
contract,  and  that  therefore  the  surety  could 
not  claim  rights  in  the  said  moneys  or  bonds 
superior  to  those  of  an  assignee  wbo  had 
first  given  notice  of  his  assignment.  The 
same  is  true  of  the  rights  of  the  plaintiff 
materialman  and  the  surety  company  to  the 
funds  due  the  contractor  In  the  present  case. 
[2]  Under  sections  7,  8,  and  9  of  the  Vroo- 
man  Act  the  assessments  of  the  property 
benefited  must  be  made  upon  the  completion 
of  the  work  by  the  contractor,  and  the  war- 
rant, assessment,  and  diagram  must  be  re- 
corded In  the  ofiflce  of  the  superintendent  of 
streets.  Thereupon  the  contractor,  or  his 
assignee,  is  entitled  to  receive  the  said  war- 
rant, assessment,  and  diagram  "on  demand, 
but  not  until  after  the  payment  to  the  said 
superintendent  of  streets  of  the  incidental 
expenses  not  previously  paid  by  the  contrac- 
tor, or  his  assigns."  The  term  "Incidental 
expenses"  is  defined  in  section  34  of  the  act 
as  including  the  cost  of  printing  and  adver- 
tising required  by  the  act,  expenses  of  mak- 
ing assessments  authorized  by  the  act,  and 
the  compensation  of  the  city  engineer  and 
superintendent.  Upon  the  payment  of  "in- 
cidental expenses,"  and  regardless  of  wheth- 
er the  daims  of  materialmen  and  laborers 
have  been  discharged,  the  contractor,  or  his 
assignee,  becomes,  by  virtue  of  the  express 
provisions  of  the  act,  entitled  to  the  war^, 
rant  and  assessment,  and,  upon  receiving  the' 
same,  be  is  authorized  to  immediately  de- 
mand and  receive  from  the  resi^ctlve  prop- 
erty owners  the  amoimts  of  the  several  as- 
sessments. There  is  no  provision  for  the 
withholding  of  the  warrant  until  the  claims 
of  the  materialmen  and  laborers  have  been 
discharged.  Since  a  precisely  similar  meth- 
od of  procedure  was  prescribed  by  the  act 
under  consideration  in  Adamson  v.  Paonessa, 
supra,  the  language  of  the  court  in  (hat  case 
Is  equally  applicable  to  the  case  at  bar.  In 
tbe  Vrooman  Act,  as  In  the  "Improvement 
Act  of  1011,"  the  sole  provision  for  the  se- 
curity of  materialmen  and  laborers  Is  the 
reqnirenwnt— 


"that  every  contractor  to  whom  a  contraet  is 
awarded  mider  the  act  must  ffle  with  the  sa- 
perintendent  of  streets  a  good  and  sufficient 
bond  inuring  to  the  benefit  of  any  and  all  per- 
sons performing  labor  on  or  fnmisiiing  mate- 
rials used  in  the  work  or  improvement.  There 
is  no  provision  which  gives  such  claimants  any 
right  or  lien,  equitable  or  otherwise,  upon  mon- 
ey or  bonds  coming  to  tbe  contractor.  In  par- 
ticular, there  is  no  provision  in  the  act  anthor- 
izing  or  permitting  the  retention  by  tbe  mn- 
nicipality,  or  by  the  owners  whose  lands  are 
assessed,  of  anything  which  may  be  due  the 
contractor  in  order  to  pay  the  claims  of  ma- 
terialmen or  laborers,  or  permitting  the  deduc- 
tion of  the  amount  of  snch  claims  from  anything 
tliat  may  be  due  the  contractor.  *  *  *  It 
contemplates  that  the  contractor  be  paid  di- 
rectly by  the  property  owners  whose  property 
is  assessed  for  that  purpose,  each  paying  for 
himself  his  own  assessment.  *  *  *  It  is 
manifest  that  under  such  drcumstances  there 
is  no  single  fund  out  of  which  the  contractor 
is  to  be  paid,  and  it  is  likewise  clear  that,  in 
view  of  the  fact  that  payment  may  be  made  to 
the  contractor  without  the  interposition  of 
the  city  treasurer  or  any  other  city  official  or 
common  conduit  of  payment,  any  right  to  have 
moneys  or  bonds  coming  to  a  contractor  re- 
tained to  meet  claims  against  the  contractor 
would  be  quite  impracticable."  Adamson  v. 
Paonessa,  180  Cal.  157,  101,  179  Pac.  880,  881. 

[3]  From  what  has  been  said,  it  is  also  ob- 
vious that  in  the  present  case,  as  In  Adam- 
son V.  Paonessa,  supra,  tbe  provisions  of 
section  1184  of  the  Gode  of  Olvil  Procedure 
cannot  be  invoked.  This  section  provides  for 
the  withholding  of  money  by  the  owner,  or 
person  wbo  contracted  with  the  contractor, 
after  receiving  notice  from  one  who  has  per- 
formed labor  or  furnished  materials.  The 
Vrooman  Act  provides  a  comprehensive,  aelf- 
soffident,  and  exduslve  plan  for  the  Improve- 
ment of  streets,  etc.,  which  covers  not  only 
the  doing  of  the  work  and  the  protection  of 
laborers,  materialmen,  the  dty  and  owners 
of  property,  but  likewise  provides  a  comirtete 
and  comprehensive  scheme  for  the  payment 
of  the  omtractor,  which,  as  previously  stat- 
ed, la  irreconcilable  with  any  process  for 
withholding  the  funds  such  as  that  provided 
in  section  1184  of  the  Code  of  OlvU  Proce- 
dure. But  this  is  not  the  only  reason  that 
said  section  must  be  held  Inapplicable  to  pro- 
ceedings under  the  Vrooman  Act  That  sec- 
tion is,  by  its  own  terms,  limited  in  Its  ap- 
plication to  "the  persons  mentioned  in  tbe 
preceding  section,"  and  none  of  the  persons 
there  mentioned  are  persons  performing  la- 
bor or  furnishing  materials  for  work  of  the 
character  of  that  dealt  with  by  the  Vrooman 
Act,  namely,  work  upon  "streets,  lanes,  al- 
leys, courts,  places,  sidewalks,  and  •  •  • 
sewers."  Krenzberger  v.  Wingfleld,  06  OaL 
251,  267,  31  Pac.  100;  Warren  v.  Hc^Hdns, 
110  Cal.  506,  42  Pac.  986. 

[4]  It  Is  dear  that  tbe  dedsion  in  Adam- 
son V.  Paonessa,  supra,  is  condusive  upon 
the  point  that  the  funds  due  the  contractor 
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upon  completion  of  work  contracted  for  un- 
der the  Vrooman  Act  are  free  from  any 
claim  or  lien  of  materialmen  or  laborers, 
and  consequently  that  the  contractor's  sure- 
ty cannot  trace  any  claim  thereto  through 
such  creditors  of  the  contractor  to  the  prej- 
udice of  intervening  bona  fide  assignees  of 
the  said  funds.  Bespondent,  however,  seeks 
to  distinguish  the  present  case  upon  the 
ground  that  the  surety  in  the  instant  case 
does  not  claim  to  be  subrogated  to  rights  of 
creditors  of  the  contractor,  but  is  seeking  ex- 
oneration. That  is  to  say,  respondent  claims 
that,  by  virtue  of  bis  right  to  compel  the 
principal  to  perform  an  obligation  when  due 
(Civ.  Oode,  I  2846),  the  surety  may  proceed 
in  equity  to  compel  the  contractor  to  pay 
the  claims  of  materialmen  and  laborers  from 
the  assessments  to  be  collected  under  the 
contract  "It  seems  to  be  well  settled  that 
a  surety  against  whom  a  Judgment  has  been 
rendered  may,  without  making  payment  him- 
self, proceed  in  equity  against  his  principal 
to  subject  the  estate  of  the  latter  to  the 
pajrment  of  the  debt,  in  exoneration  of  the 
surety."  Dobie  v.  Fidelity,  etc.,  Co.,  95  Wis. 
540,  70  N.  W.  482,  60  Am.  St.  Rep.  135;  Hol- 
combe  v.  Fetter,  70  N.  J.  Eq.  300,  67  Atl. 
1078;  Tlllls  V.  Folmar,  145  Ala.  176,  89 
South.  913,  117  Am.  St  Rep.  81,  8  Ann. 
Oas.  78;  Pomeroy's  Equity  Jurisprudence 
(2d  Ed.)  vol.  5,  S  2.%2.  The  difficulty  with 
the  position  of  the  respondent  surety  lies  In 
the  fact  that  in  the  present  proceeding  the 
surety  is  not  seeking  to  compel  the  principal 
to  pay  his  obligation  from  the  prindpara 
own  property,  but  is  attempting  to  sequester 
funds  which  have  passed,  by  assignment,  to 
a  third  party,  and  in  which  the  principal  no 
longer  has  any  right  This  can  only  be  done 
In  the  evoit  that  the  surety  has  such  an  in- 
terest in  the  proceeds  of  the  contract  mere- 
ly by  virtue  of  the  suretyship  that  the  con- 
tractor can  make  no  assignment  of  the  con- 
tract or  the  proceeds  thereof  except  subject 
to  the  right  of  the  surety  to  compel  a  resort 
to  such  proceeds  in  payment  of  daims  for 
labor  and  material  incurred  in  the  prosecu- 
tion of  the  work.  As  previously  stated,  as- 
sessments collected  or  to  be  collected  upon 
completion  of  an  improvement  contracted  for 
under  the  Vrooman  Act  are  the  property  of 
the  contractor  free  from  claims  arising  in 
connection  with  the  work  called  for  by  the 
contract  This  being  so,  the  surety  can  own- 
pel  the  contractor  to  resort  to  that  fund  in 
payment  of  daims  of  materialmen  and  la- 
borers incurred  in  the  prosecution  of  the 
work  contracted  for  only  in  the  event  that 
the  fund  constitutes  part  of  the  estate  of  the 
prindpal  at  the  time  the  surety  seeks  to  com- 
pel such  payment  In  the  instant  case  the 
right  to  the  proceeds  of  the  contract  had,  by 
assignment  passed  to  third  parties  prior  to 
the  surety's  attempt  to  readi  them,  and  the 
warrant  and  assessments  represented  there- 


by do  not,  tbercfore,  constitute  part  of  the 
prindpal's  assets  which  the  surety  has  the 
right  to  subject  to  the  payment  of  daims. 
The  bona  fides  of  the  asalgmnent  are  not  at- 
tacked, TIm  mere  fact  that  the  assignee  knew 
of  the  existence  of  plaintiff's  'dalm  at  the 
time  of  the  assignment  does  not  in  itadf  in- 
dicate lack  of  good  faith  in  the  making  of 
the  assignment.  There  is  notliing  to  indicate 
that  the  assignee  had  any  knowledge  tbat 
any  daim  would  not  be  paid  by  the  oontrac- 
tor ;  it  does  appear  that  the  assignment  was 
made  in  consideration  of  the  payment  of 
money  to  the  contractor  by  the  assignee; 
the  surety's  attempt  to  reacb  the  proceeds 
of  the  contract  waa  not  made  until  after  the 
assignment  was  consummated  and  notice 
thereof  had  been  given. 

[I]  Respondent  surety  calls  attrition  to  a 
clause  in  the  contract  for  the  street  work  In 
question  which  provides  that  the  contractor 
is  to  turn  over  the  work  free  aud  dear  ot 
all  claims  of  laborers  and  materialmen.  It 
is  urged  that  this  clause  gave  sudi  datmr 
ants  and  the  surety  the  right  to  resort  to 
the  proceeds  of  the  contract  for  payment  at 
the  daims  and  that  as  regards  this  ri^t, 
the  assignee  of  the  proceeds  of  the  contract 
is  in  no  better  position  than  the  original  coor 
tractor,  for  It  took  with  notice  of  the  rights 
under  this  clause  of  the  contract.  We  need 
not  consider  the  question  of  the  validity  of 
a  clause  inserted  in  a  contract  for  the  pur- 
pose of  imposing  upon  the  contractor's  right 
to  demand  the  warrant  a  restriction  not  sanc- 
tioned by  the  act.  The  clause  in  question 
merely  expresses  the  general  legal  duty  on 
the  part  of  the  contractor  to  pay  all  mate- 
rialmen and  laborers.  It  imposes  no  addi- 
tional burden  upon  the  contractor,  but  slnt- 
ply  reduces  to  writing  the  nature  of  the  le- 
gal duty  in  regard  to  such  matters  assumed 
by  the  contractor  and  which  would  exist 
whether  in  writing  or  not;  it  does  not  at- 
tempt in  any  way  to  increase  the  security 
for  the  performance  of  that  legal  daty  on 
the  ipart  of  the  contractor  or  provide  any  ad- 
ditional protection  in  any  form  fOr  the 
claimants  in  question,  but  leaves  tfa»n  to 
their  right  to  sue  upon  the  bond  required  by 
the  act  The  surety  can  enforce  the  per- 
formance of  this  obligation  by  the  prindpal. 
but  it  cannot  compel  the  performance  by  a 
third  party  which  Is  a  total  stranger  to  the 
suretyship  relation  created  by  the  bond;  in 
other  words,  it  cannot  compel  payment  of 
the  daims  from  the  funds  due  under  the 
contract  after  the  right  thereto  has  passed 
to  a  bona  fide  assignee. 

The  order  granting  the  Injunction  Is  re- 
versed. 

We  concur:  ANGELIXXPTl,  O.  J.; 
SHAW,  J.;  WIIiBUB,  J.;  SLOANB,  J.; 
OLNET,  J.;    LAWLOB,  J. 
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(Snpreme  Court  of  California.    April  26, 
1921.) 

1.  Appeal  mad  wror  «=3934(2)— Inteadments 
la  favor  of  JndgmMit  where  finding*  waived. 

Findings  having  been  waired,  every  intend- 
ment is  in  favor  of  the  judgment,  so  that  on  all 
the  issues  raised  by  the  pleadings  it  must  be 
presumed  that  the  trial  court  in  effect  found 
an  the  facts  necessary  to  support  the  judg- 
ment In  favor  of  plaintiff. 

2.  Husbaad  and  wife  «s>2g7— Evtdenoe  held 
to  Justify  Inference  husband's  abandonment 
of  wife  and  hi*  charge  of  adultery  not  Justi- 
fied. 

In  a  wife's  suit  for  eeparate  maintenance, 
evidence  held  to  warrant  the  trial  court's  in- 
ference that  defendant  husband's  abandonment 
of  plaintiff  wife  and  his  charging  her  with 
adultery  were  not  justified  or  in  good  faith. 

3.  Appeal  and  error  «=>7I2— Matter  aot  of 
record  may  not  be  considered. 

A  matter  which  does  not  appear  of  record 
may  not  be  considered  on  appeaL 

In  Bank. 

An>eal  from  Snperior  Cotirt,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Martha  J.  Gray,  also  known  as 
MatUe  Gray,  against  Everett  E.  Gray. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Earl  Bogers,  Harrison  Oassell,  and  O.  Stn- 
art  SiUiman,  all  of  Los  Angeles,  for  ai^- 
lant 

Samuel  D.  Well,  of  Los  Angdea,  for  re- 
apondent 

LENKON,  J.  Plaintiff  and  defendant  are 
bnsband  and  wife,  and  In  this  actitxi  for 
separate  maintenance,  instituted  nnder  the 
provisions,  of  section  137  of  the  Civil  Code, 
the  plaintiff  sought  and  secured  a  decree  di- 
recting the  defendant  to  pay  ber  the  sum 
of  ^0  per  month  for  the  permanent  mainte- 
nance and  supporC  of  herself  and  minor 
child.  One  of  the  three  causes  of  action 
pleaded  in  the  plaintiff's  complaint  was 
abandoned,  and  the  cause  proceeded  to  trial 
upon  the  remaining  two  causes  of  action, 
namely,  willful  desertion  and  extreme  cru- 
elty. The  desertion  complained  of  consisted 
of  the  alleged  refusal  of  the  defendant,  will- 
fully and  without  any  sufficient  cause,  to 
live  with  the  plaintiff,  and  bis  willful  and 
causelesfl  living  separate  and  apart  from 
her  from  the  16tb  day  of  August,  1917,  up 
to  the  time  of  the  Institution  of  the  action 
on  October  30,  1917.  The  extreme  cruelty 
pleaded  was  based  upon  allegations  of  the 
plaintiff's    grievous    mental    suffering    and 
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plaintiff  with  adnltery  and  tbe  repetition  of 
said  charge  to  certain  friends  and  relatives 
of  tbe  plaintiff,  coupled  with  the  statement 
of  the  defendant,  repeatedly  made  to  tbe 
plaintiff  and  to  her  said  friends  and  rela- 
tives, that  he  was  not  tbe  father  of  tbe  child 
bom  to  the  plaintiff  during  wedlock  with 
tbe  defendant  Tbe  defoidant,  answering 
tbe  plaintiff's  complaint,  denied  tbe  alleged 
desertion  and  tbe  charge  of  cruelty,  but  ad- 
mitted that  be  did  tell  plaintiff  that  be  was 
not  the  father  of  tbe  child  born  to  plaintiff, 
and  alleged  that  in  truth  and  In  fact  he  was 
sot  tbe  father  of  that  child.  It  should  be 
noted  that  the  answer  of  tbe  defendant  fail- 
ed to  deny  tbe  allegation  of  tbe  plaintiff's 
complaint  to'  tbe  effect  that  be  had  charged 
ber  with  adultery  and  bad  repeated  said 
charge  to  certain  friends  and  relativea  of 
tbe  plaintiff,  and  therefore  It  may  be  taken 
as  an  admitted  fact  In  tbe  case  that  he 
made  said  charge  against  tbe  plaintiff,  and 
disseminated  It  among  ber  friends  and  rel- 
atives. At  tbe  conclusion  of  the  trial  of  the 
case  the  court  announced  that  It  would  ren- 
der judgment  for  the  plaintiff,  and  there- 
upon, findings  having  been  waived,  the  judg- 
ment appealed  from  was  entered  in  favor  of 
the  plaintiff. 

[1]  Findings  having  been  waived,  every 
Intendment  is  In  favor  of  the  Judgment,  and, 
therefore,  upon  all  of  tbe  Issues  raised  by 
tbe  pleadings,  it  must  be  presumed  that  the 
trial  court,  In  effect,  found  all  tbe  facts  nec- 
essary to  support  the  judgment  in  favor  of 
tbe  plaintiff.  Antonelle  v.  Olty  HaU 
Com'rs,  &2  Cal.  228,  28  Pac.  270;  Bruce  v. 
Bruce,  16  Cal.  App.  853,  116  Paa  994.  Tbe 
only  point  made  In  support  of  tbe  appeal  Is 
the  claimed  Insufficiency  of  tbe  evidence  to 
warrant  and  support  tbe  Implied  findings  of 
tbe  trial  court  which,  had  findings  in  fact 
been  made,  ipust  necessarily  have  been  to 
the  effect  that  the  defendant  had,  without 
cause,  deserted  and  abandoned  the  plaintiff, 
and  was  guilty  of  extreme  cruelty  toward 
tbe  plaintiff  in  tbe  particulars  narrated  in 
tbe  plaintlfTs  complaint. 

[2]  We  are  satisfied,  and  it  is  conceded  by 
counsel  for  appellant,  that  the  evidence  ad- 
duced upon  the  whole  case  amply  supports 
the  implied  findings  of  willful  abandonment 
and  extreme  cruelty  upon  which  tbe  judg- 
ment rests,  unless,  as  counsel  for  appellant 
contend,  it  can  be  fairly  said  that  tbe  evi- 
dence compels  the  conclusion  that  the  de- 
fendant had  good  cause  for  believing  the 
plaintiff  unfaithful  to  him,  and  that  he  was 
therefore  justified  in  separating  from  ber 
and  charging  ber  with  adultery  and  assert- 
ing to  ber  and  to  ber  friends  tliat  be  was 
not  tbe  father  of  the  child  bom  to  ber. 
Conceding  It  to  be  tbe  law  that,  if  tbe  de- 


bodlly  ill  health,  resulting  from  the  conduct    fendant  honestly,  though  mistakenly,  bellev- 
of   the   defendant    in    falsely   charging    the  1  ed  tbe  plaintiff  to  have  been  unfaithful  to 
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blm,  he  would  have  been  Justlfled  In  doing 
and  saying  the  things  charged  agalnat  him, 
and  therefore  absolved  in  the  eyes  of  the 
law  from  the  charge  of  desertion  and  ex- 
treme cruelty,  still  we  are  satisfied  that  the 
evidence  as  a  whole  warrants  the  Inference, 
which  the  court  doubtless  drew  therefrom, 
that  the  defiendant's  abandonment  of  the 
plaintiff  and  his  charging  her  with  adultery 
were  not  Justified  or  made  in  good  faith. 

The  evidence  offered  and  received  in  sup- 
port of  the  plaintiffs  case,  in  substance  and 
In  effect.  Is  as  follows:  Plaintiff  and  de- 
fendant intermarried  In  the  city  of  Los  An- 
geles on  January  9,  1907,  and  they  lived  to- 
gether as  husband  and  wife  until  August  9, 
1917,  when  the  defendant  separated  from  the 
plaintiff  and  refused  further  to  live  with 
her.  During  the  first  nine  years  of  their 
married  life  the  couple  were  childless,  but 
on  November  13,  1916,  a  child  was  bom  to 
them.  For  about  nine  months  thereafter  the 
couple  continued  to  live  together  harmoni- 
ously until  on  or  about  the  said  9th  day  of 
August,  1917.  The  defendant  came  home 
late  in  the  evening  of  that  day  very  much 
excited.  The  plaintiff  at  that  time  was  in 
the  family  bedroom  with  the  baby.  The  de- 
fendant went  in  there,  opened  the  drawers 
of  a  chiffonier,  shuffled  his  hands  around  the 
tops  of  things  therein  contained,  and  then 
went  into  another  bedroom  and  did  the 
same  thing  with  the  dresser  there.  Be  then 
came  into  the  room  where  plaintiff  and  the 
baby  were.  He  then  went  out  into  the 
kitchen,  and  the  plaintiff  followed  him  there, 
aad  asked  him  what  he  was  doing  with  the 
revolver  whidi  he  had.  He  replied  that  he 
had  Just  begun  to  realize  that  she,  meaning 
the  baby,  did  not  belong  to  blm.  The  plain- 
tiff asked  what  put  that  thought  in  his 
head.  He  said  that  he  had  had  visions. 
The  plaintiff  was  so  shocked  and  stunned  by 
the  declaration  and  conduct  of  thfe  defend- 
ant that  she  had  nothing  to  say  at  that 
time  On  the  following  day  the  plaintiff 
sought  an  explanation  from  the  defendant 
of  his  conduct  and  his  statement  on  the 
night  before,  and  all  that  he  would  say  was 
that  he  had  had  visions.  When  the  defend- 
ant came  home  on  the  following  evening; 
he  lAld  no  attention  to  the  plaintiff  or  to 
the  baby,  and  during  the  dinner,  of  whldi 
he  partook,  he  had  nothing  to  say  to  either 
the  plaintiff  or  the  baby.  After  dinner  he 
went  Into  the  front  room,  where  he  sat  down 
in  a  &[orri8  chair  and  slept  for  a  while,  and 
then  w&it  out  for  a  walk.  He  returned 
about  midnight,  very  much  excited,  and 
when  he  came  Into  the  room  where  the  plain- 
tiff was,  said  to  her:  "Who  would  have 
ever  thought  that  the  thing  could  have  hap- 
pened?" The  plaintiff's  cousin  was  present 
at  this  time,  and  she  said  to  the  defendant 
that  he  might  be  wrong  in  his  belief;  that 
his  wmptdoM  may  not  have  been  well  found- 


ed, and  he  replied  by  saying,  no,  that  his  fa- 
ther had  materialized  and  come  to  him,  and 
that  his  father  would  not  have  done  so  If  It 
was  not  that  his  father  was  such  a  good 
man.  The  next  morning  the  defendant  I^ 
the  house  for  his  work  as  usual,  but  the 
plaintiff  did  not  hear  from  him  until  several 
days  later,  and  then  only  when  the  plain- 
tiff's cousin  got  into  communication  wiOi  the 
defendant  by  telephone,  to  whom  he  said 
that  he  was  not  coming  home  any  more. 
Later  on  In  the  middle  of  the  month  of  Sep- 
tember the  plaintiff  called  upon  the  defend- 
ant at  the  store  where  he  was  ^nployed, 
when  he  again  declared  to  the  plaintiff  that 
the  child  was  not  his,  and  told  the  plaintiff 
to  have  the  father  of  the  child  support  it, 
to  whidi  the  plaintiff  replied  that  he  was 
the  father  of  the  child,  and  that  she  wanted 
him,  as  its  father,  to  support  it.  He  again 
declared  that  he  was  not  the  fkther  of  the 
child,  and  th^t  he  would  not  support  It,  and 
abruptly  left  the  plaintiff.  A  few  days  later 
defendapt  called  upon  the  plaintiff  at  her 
home  for  the  purjMse  of  talking  things  over 
and  making  arrangements  as  to  what  they 
should  do  temporarily.  New  at  any  time 
did  the  defendant  give  any  reason  to  the 
plaintiff  as  to  why  he  believed  he  was  not 
the  father  of  the  child,  except  that  the  siiir- 
It  had  told  him  that  he  was  not  the  father. 
From  the  day  of  their  marriage,  on  January 
9,  1907,  to  the  day  that  the  defendant  left 
the  plaintiff,  in  1917,  they  lived  together  con- 
tinuously as  husband  and  wife.  From  the 
time  the  child  was  bom  and  up  to  the  time 
that  the  defendant  separated  from  the  plain- 
tiff, he  was  very  kind  and  attentive  to  the 
child.  When  he  would  come  home  in  the 
evenings  he  would  always  see  her  the  first 
thing,  and  then,  after  his  dinner,  he  would 
pick  her  up  and  play  with  her,  and  often- 
times took  her  out  for  a  ride  In  his  automo- 
bile, and  always  liked  to  have  her  sitting  In 
the  seat  beside  him.  He  always  carried  the 
baby  to  the  front  Aoor  in  the  mornings,  and 
there  said  good-bye  to  her.  Prior  to  August 
9,  1917,  the  defendant  never  at  any  time 
said  anything  to  the  plaintiff,  directly  or  in- 
directly, concerning  the  paternity  of  the 
child  and,  until  then,  the  relations  of  the 
plaintiff  and  the  defendant  were  harmoni- 
ous and  affectionate;  The  child  resembles 
the  defendant  in  a  marked  degree.  From 
the  day  of  their  marriage  up  to  the  day  the 
baby  was  born,  the  plaintiff  and  the  defend- 
ant continuously  and  habitually  occupied 
the  same  bed.  All  during  her  married  life 
the  plaintiff  was  desirous  of  having  a  child 
and,  with  that  end  in  view,  sought  and  se- 
cured medical  treatment  for  the  purpose  of 
enabling  her  to  become  pregnant  with  child. 
The  physician  who  attended  her  diagnosed 
her  case  as  one  of  an  undeveloped  utema 
He  so  successfully  trei^ted  her  that  she  be- 
came pregnant. 
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The  defense  Interposed  by  the  defendant, 
namely,  that  he  was  jnatlfled  In  believing 
the  plaintiff  to  have  been  nnfalthfnl  to  him, 
and  therefore  was  warranted  In  separating 
from  her  and  charging  her  with  adultery, 
was  rested  primarily  upon  the  fact  that,  al- 
though the  plaintiff  and  the  defendant  had 
lived  together  as  husband  and  wife  daring 
the  several  years  preceding  the  birth  of  the 
(•bili  in  question,  the  plaintiff  had  never 
been  enceinte  until  the  said  child  was  con- 
ceived. No  competent  showing,  however, 
was  made  or  attempted  to  ]>e  made,  upon 
behalf  of  the  defendant,  that  he  was  impo- 
tent during  all  or  any  part  of  the  time  that 
be  and  the  plaintiff  lived  and  cohabited  to- 
gether as  husband  and  wife,  and  therefore 
the  circumstance  that  the  plaintiff  had  fail- 
ed to  conceive  during  the  first  several  years 
of  her  married  life  cannot,  in  and  of  itself, 
be  held  to  be  suflJcIent  to  warrant  the  belief 
in  the  mind  of  the  defendant  that  the  child 
bom  to  her  was  fathered  by  some  one  other 
than  himself.  It  is  claimed,  however,  that 
this  circumstance,  coupled  with  a  claimed 
indiscretion  of  the  plaintiff,  testified  to  by 
the  defendant,  warranted  the  defendant  in 
doubting  the  chastity  of  the  plaintiff,  and 
Justified  him  in  declaring  his  doubts  to  her, 
to  her  relatives,  and  to  her  friends. 

[3]  It  must  be  admitted  that  the  circum- 
stances connected  with  the  claimed  indis- 
cretion might  well  arouse  the  suspicion  and 
indignation  of  the  defendant,  and,  if  be- 
lieved by  the  trial  court,  would  have  Justi- 
fied a  further  finding  that  it  ultimately  cul- 
minated in  the  conviction  In  the  mind  of 
the  defendant  that  plaintiff  was  untrue  to 
him.  In  this  connection  it  is  asserted  upon 
behalf  of  the  plaintiff  that  she  offered  to 
take  the  witness  stand  In  rebuttal  and  de- 
nial of  the  defendant's  testimony  upon  this 
phase  of  the  case,  but  that  the  trial  court 
waved  her  aside,  and  declined  to  hear  her 
upon  the  theory,  apparently,  that  a  denial 
of  the  defendant's  testimony  in  the  particu- 
lars stated  was  wholly  imnecessary.  This 
does  not  appear  of  record,  and  therefore  we 
may  not  now  consider  it  The  trial  court 
was,  however,  at  liberty  to  believe  or  dis- 
believe the  defendant's  testimony  upon  this 
as  well  as  upon  every  other  phase  of  the 
case,  and  the  fact  does  appear  of  record  that 
the  defendant  at  the  time  of  the  claimed  in- 
discretion did  not  attach  much,  if  any,  sig- 
nificance to  the  incident,  and  made  no  com- 
plaint thereof  until  the  time  of  the  trial. 

The  fact  that  the  defendant  did  not  con- 
sider the  Incident  in  Question  of  any  signifi- 
cance is  best  Indicated  by  his  testimony  to 
the  effect  that  until  the  plaintiff  became 
pregnant  he  never  had  occasion  to  doubt  her 
chastity.  The  incident  In  question,  so  the 
defendant  testified,  occurred  on  January  15, 
1916,  and  the  record  shows  that  it  was  in 


April,  1916,  that  the  defendant  discovered 
that  his  wife  was  pregnant  The  defend- 
ant's testimony  In  this  behalf  doubtless'  im- 
pelled the  trial  court  to  treat  the  incident 
of  the  plaintiff's  claimed  indiscretion  as  in- 
differently as  did  the  defendant  at  the  time 
of  its  occurrence. 
The  order  appealed  from  is  affirmed. 

We  concur:  ANGELIX)TTI,  C.  J.;  WIL- 
BUK,  J.;  SLOANE,  J,;  OLNBT,  J.;  SHAW, 
J.;    LAWIiOB,  J. 


(18&  Cal.  5W 

Ex  parte  NELSON.    (Cr.  2339.) 
(Supreme  Court  of  California.    April  26, 1921.) 

1.  Prisons  «s>l5— Credits  given  on  aentenoe 
for  good  oondaot  pure  matter  of  grace. 

The  credits  given  a  convict  on  the  time  of 
his  sentence  for  good  conduct,  under  Pen.  Code, 
§  1588,  are  a  pure  matter  of  grace,  which  can 
be  withdrawn  by  the  same  legislative  author- 
ity which  created  it,  subject  only  to  such  condi- 
tions as  the  Legislature  prescribes. 

2.  Prisons  9=>i5— in  forfeiture  of  good  conduct 
credits  on  sentence  the  prisoner  sliould  be  In- 
formed, but  the  board  of  prison  directors 
should  Inform  Itself  as  to  facts. 

While  the  rights  of  a  convict  in  respect  of 
the  forfeiture  of  his  credits  on  his  sentence 
time  for  good  conduct  should  in  every  instance 
be  safeguarded  by  the  prison  authorities  with 
scrupulous  care  and  fairness,  all  that  is  re- 
quired by  Pen.  Code,  f  1588,  relative  to  a  for- 
feiture, is  that  the  prisoner  shall  be  informed 
of  the  charge  against  him,  and  that  the  board 
of  prison  directors  shall  inform  itself  by  such 
reasonable  means  as  it  may  in  its  discretion 
adopt  of  the  merits  of  the  case,  and  the  courts 
will  not  on  habeas  corpus,  consider  the  sufB- 
ciency  of  the  evidence  on  which  the  board 
acted. 

3.  Prisons  «=3is  —  Evidence  InsufRoient  to 
show  prison  board  acted  without  Investigation 
or  In  disregard  of  rights  In  forfeiting  good 
eottduet  credits. 

In  habeas  corpus  proceedings  by  a  convict 
claiming  to  be  unlawfully  imprisoned  in  the 
state  prison  on  account  of  forfeiture  of  his 
good  conduct  credits  on  his  sentence,  under  Pen. 
Code,  S  1588,  by  the  board  of  prison  directors 
for  bis  alleged  participation  in  a  riot,  evidence 
held  insufficient  to  show  that  prison  board  act- 
ed without  fair  investigation,  or  in  disregard 
of  petitioner's  rights  under  the  statute. 

In  Bank. 

In  the  matter  of  the  application  of  Charles 
Nelson  for  writ  of  habeas  corpus,  directed  to 
James  A.  Johnston,  Warden  of  San  Quentln 
Prison,  to  secure  prisoner's  release  from  an 
alleged  unlawful  imprisonment  by  reason 
of  forfeiture  of  credits  on  sentence  time. 
Writ  discharged. 

Petitioner,  in  pro.  per. 

U.  S.  Webb,  Atty.  Gen.,  for  respondent 
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SLOANB,  3.  The  petitioner  claims  to  tw 
onlawfally  Imprisoned  and  restrained  of  Us 
Ilbert7  in  the  state  prison  at  San  Qnenttn. 
He  is  held  In  custody  in  said  prison  under  a 
Judgment- of  commitment  on  a  sentoice  of  15 
years  for  robbery.  He  was  received  at  the 
prison  on  November  1,  1907.  The  full  term 
of  his  sentence  will  not  expire  until  Novem- 
ber 1,  1922. 

Under  section  1588  of  the  Penal  Code,  how- 
ever it  is  directed  that  every  convict  who 
shall  have  conducted  himself  In  conformity 
to  the  prison  rules  and  requirements  shall 
have  deducted  from  his  term  of  Imprison- 
ment two  months  in  each  of  the  first  two 
years,  four  months  in  each  of  the  next  two 
years,  and  five  months  In  eadi  of  the  re- 
maining years  of  said  term.  With  the  full 
allowance  of  credits  thus  provided  for,  pe- 
titioner's term  of  imprisonment  would  have 
expired  April  1,  1917. 

Prior  to  that  date,  however,  the  prison 
board  declared  forfeited  for  alleged  miscon- 
duct all  credits  the  petitioner  had  earned  or 
might  thereafter  earn  and  the  prison  au- 
thorities have  refused  and  still  refuse  him 
his  discharge  on  the  ground  that  the  term 
of  his  sentence  is  not  yet  expired.  Petitioner 
seeks  bis  discharge  from  custody  under  the 
writ  of  habeas  corpus  on  the  gromid  that  he 
has  been  illegally  deprived  of  his  credits. 

Section  1588  of  the  Penal  Code,  which  pro- 
vides for  the  allowance  of  such  credits,  also 
provides  for  the  forftiture  for  flagrant  dis- 
regard of  prison  rules  and  discipline,  under 
the  condition  that — 

"Such  forfeiture,  however,  shall  be  made  only 
by  the  board  of  directors  after  due  proof  of  the 
offense  and  notice  to  the  offender;  nor  shall 
any  forfeiture  be  imposed  when  a  party  has 
violated  any  rule  or  rules  without  violence  or 
evil  intent,  of  which  the  directors  shall  be  the 
sole  jadges." 

The  petitioner  here  was  Charged  with  hav- 
ing participated  in  a  riot  within  the  prison, 
and  on  this  charge  he  was  found  gull^  and 
his  credits,  existing  and  prospective,  were  by 
the  board  declared  forfeited. 

The  ground  of  his  complaint  Is  set  forth 
In  his  petition  as  follows: 

"That,  therefore,  on  or  about  July,  1912,  your 
petitioner  was  haled  before  the  state  board  of 
prison  directors,  then  in  session  at  San  Quentin 
Prison,  and  without  having  received  due  notice, 
or  any  notice  theretofore,  was  summarily 
charged  with  participating  in  riot  within  the 
prison.  He  was  questioned  thereon  and  denied 
that  he  had  so  violated  any  rule  of  the  prison 
and  pleaded  not  guilty;  that  be  was  not  con- 
fronted with  any  witnesses  then  or  any  time 
therefor  or  thereafter  concerning  said  charge; 
that  no  due  proof,  or  any  proof  or  evidence 
whatsoever,  was  produced  in  bis  petitioner's 
presence,  if  at  all,  in  support  of  said  charge, 
but  without  any  show  of  compliance  with  the 
provisions  of  Mid  section  1588  of  the  Penal 
Code,  he  was  called  from  the  solitary  dungeon 
cell  and  taken  before  the  board  of  prison  di- 


rectors at  about  0  o'doek  at  night,  aAd  had  no 
knowledge  of  the  reason  for  so  taking  him  be- 
fore said  board  until  actually  In  their  presence. 
He  had  no  opportunity  of  preparing  or  present- 
ing any  defense  on  said  charge,  and  his  credit 
of  67  months  which  were  allowed  by  the  Code 
were  forfeited  by  the  board  of  prison  directors, 
without  evidence;  no  testimony  was  taken  in 
his  presence.  He  was  not  confronted  by  any 
witnesses  and  was  not  given  any  ebanoe  to  call 
witnesses  or  to  defend  himself. 

'Tetitioner  further  alleges  that  he  had  no 
notice  that  any  credits  were  to  be  forfeited 
from  him,  and  was  in  ignorance  that  the  same 
had  beefl  forfeited  ontil  on  or  about  the  1st 
day  of  April,  1916,  when  he  should  have  been 
discharged  from  custody  in  compliance  with 
the  provisions  of  section  1688  of  the  Penal  Code 
of  the  state  of  California.'' 

The  evidence  on  the  hearing  shows  that  he 
was  brought  before  the  board  of  prison  di- 
rectors and  notified  and  Informed  of  the 
charges  made  against  him,  to  which  he  plead- 
ed not  guilty ;  that  testimony  on  said  charges 
was  then  and  there  taken  by  the  board;  that 
the  warden  of  the  prison  and  the  captain  of 
the  yard  and  others  testified  in  support  of  the 
charges;  and  that  thereupon  he  was  found 
guilty  and  all  credits  earned  or  to  be  earned 
were  revoked. 

The  proceeding  was  evidently  sommary  and 
informal.  He  was  served  with  no  notice  of 
the  charges  prior  to  being  taken  before  the 
board.  He  pleaded  not  guilty  and  apparently 
had  an  opportunity  to  tell  bis  own  story.  He 
did  not  ask  for  a  continuance  or  for  time  to 
prepare  for  further  defense,  and  makes  no 
claim  that  he  demanded  or  was  refused  an 
opportunity  to  produce  evidence  in  his  own 
behalf.  He  was  not  confronted  with  the 
witnesses  against  him,  and  had  no  oppor- 
tunity to  cross-examine  them. 

[1]  If  the  Code  provision  which  cans  tor 
"due  proof  of  the  offense  and  notice  to  the  Of- 
fender" entitles  the  prisoner  to  a  formal  hear- 
Lug,  the  law  was  not  complied  with  In  this 
case.  But,  as  is  held  In  the  Matter  of  the  Ap- 
plication of  Stanton,  169  CaL  607,  147  Pac. 
261:  "It  Is  settled  that  the  board  Is  not  re- 
quired to  proceed  with  the  formality  required 
by  the  courts."  No  constitutional  rights  to 
process  of  law,  formality  of  procedure,  or  to 
being  confronted  by  the  witnesses,  or  having 
the  privilege  ot  cross-examination,  are  In- 
volved. The  credits  given  a  convict  are  a 
pure  matter  of  grace,  which  can  be  with- 
drawn by  the  same  legislative  authority  which 
created  It,  and  subject  only  to  such  condi- 
tions as  the  Legislature  prescribes. 

[2]  While  the  rights  of  the  convict  should 
In  every  Instance  be  safeguarded  by  the  ptia- 
on  authorities  with  scrupulous  care  and 
fairness,  all  that  seems  to  be  required  by  the 
statute,  in  view  of  the  decisions,  is  that  the 
prisoner  shall  be  informed  of  the  charge 
against  him,  and  that  the  board  shall  Infbrm 
Itself,  by  such  reasonable  means  as  It  ma; 
In  Its  discretion  adopt;  of  the  merits  of  the 
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case,  and  tlie  courts  will  not  on  habeas  corpus 
consider  the  sufficiency  of  the  evidence  on 
whidi  the  board  acted.  Matter  of  the  Ap- 
plication of  Stanton,  supra ;  In  re  E^nowlton, 
196  Cal.  107,  68  Pac  480;  Ex  parte  McDon- 
ald, 187  Pac.  891. 

[3]  We  And  no  evidence  In  this  case  that 
the  priscMi  board  acted  without  fair  investi- 
gation or  la  disregard  of  the  petitioner's 
rights  under  the  statute. 

The  writ  Is  discharged. 

We  concur :  ANGBI/LOTTI,  C.  J.;  WIIj- 
BUR,  J.;  liENNON,  J.;  SHAW,  J.;  OL- 
NBY,  J.;  liAWIiBB,  J. 


(1S5   CpI.   557) 

la  r«  WEMPE'S  ESTATE. 


(8.  F.  9198.) 


(Supreme  Court  of  California.    April  26,  1921. 
Rehearing  Denied  May  23,  1921.) 

1.  Wills  «=>230— contest  held  not  to  be  strick- 
en on  gronnd  contestant  had  previously  peti- 
tioned for  probate. 

'Where  one  O.,  named  as  executor,  executed 
a  written  renunciation  of  his  right  to  letters 
testamentary  in  favor  of  one  W.,  conditional 
upon  the  letter's  appointment  as  administra- 
tor -with  the  will  annexed,  and  filed  a  petition 
signed  by  himself  for  tlie  probate  of  the  will 
and  for  the  appointment  of  W.,  and  W.  also 
ffled  a  petition,  stating  that  he  did  not  know 
whether  or  not  the  decedent  was  of  sound  mind 
when  the  instrument  offered  for  probate  was 
executed,  and  praying  that  if  it  were  admitted 
to  probate  he  (W.)  be  appointed  administrator 
with  the  win  annexed,  held  that  W.'s  subse- 
quent contest  of  the  will  should  not  be  strick- 
en from  the  files  as  sham,  on  the  ground  that 
he  bad  petitioned  for  the  probate  of  the  will, 
thereby  assuming  an  inconsistent  position. 

2.  Wills  9=3384— Refusal  to  strike  out  answer 
to  will  oontest  held  not  prejudicial. 

In  a  will  contest,  the  refusal  of  the  court 
to  strike  out  the  answer  to  the  contest  filed 
on  behalf  of  the  proponent  of  the  will  was  not 
prejudicial,  where  he  had  full  opportunity  to 
amend  it  or  substitute  another  for  it,  and  no 
claim  was  made  that  it  was  insufficient,  or 
that  he  had  been  prejadiced  in  any  way  in  pre- 
senting his  defense  to  the  contest  by  the  court's 
allowing  the  answer  to  stand. 

3.  Wills  «=>384  —  Striking  from  flies  propo- 
nent's second  petition  for  probate  of  will 
held  not  prejudicial. 

In  a  will  contest,  where  by  his  first  petition 
the  proponent  of  the  will  renounced  his  right 
under  it  to  act  as  execotor,  and  asked  that  W. 
be  appointed  administrator  with  the  will  an- 
nexed, there  was  no  prejadidal  error  in  strik- 
ing from  the  files  his  second  petition  for  the 
probate  of  a  will,  in  which  he  withdrew  his 
renunciation  and  asked  for  letters  for  liimself ; 
the  only  question  on  the  contest  being  whether 
the  will  should  be  admitted  to  probate. 


4.  Trial  <3s38(l)— Requirement  of  notice  of 
trial  applies  only  where  eourt  proceeds  In 
absenee  of  party. 

Code  Civ.  -Proc.  {  594,  requiring  live  days 
notice  of  trial,  applies  only  where  the  court 
proceeds  in  the  absence  of  a  party. 

5.  Appeal  and  error  ®=>920(l)— RegnlarHy  of 
procednre  Is  presumed. 

'  The  presumption  on  appeal  is  that  the  low- 
er court  pursued  its  authority  regularly,  and, 
if  it  is  claimed  that  it  did  not,  as,  for  example, 
for  want  of  due  notice,  the  facts  showing  the 
irregularity  must  aflirmatively  appear. 

6.  Trial  «=>9D— Objeotlon  to  evidence  tentatlve< 
ly  admitted  waived  by  failure  to  move  to 
strike  out. 

Where  testimony  objected  to  was  admit- 
ted only  tentatively,  and  subject  to  a  motion 
to  strike  out  to  l>e  argued  later,  the  fulure 
to  make  such  motion  constituted  a  waiver  of 
the  objection. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J'^hn  T.  Nourse, 
Judge. 

In  the  matter  of  the  estate  of  William  C. 
Wempe,  also  known  as-  and  called  William 
Wempe,  deceased.  In  which  one  Ottens  peti- 
tioned for  probate  of  a  will  Of  decedent, 
which  was  contested  by  Gerhard  Wempe. 
EYom  ah  order  refusing  to  admit  the  will 
to  probate,  Ottens  appeals.    Order  affirmed. 

Charles  Baer  and  Ervin  S.  Best,  both  of 
San  Francisco,  for  appellant 

Drown,  Leicester  &  Drown,  of  San  Fran- 
cisco, for  respondent 

OLMET.  J.  One  William  O.  Wempe  died 
March  30,  1919,  leaving  as  his  only  heirs 
his  two  minor  children.  He  also  left  an 
instrument  purporting  to  oe  his  will,  where- 
by he  left  his  estate  in  trust  for  his  two  chil- 
dren as  beneficiaries,  with  contingent  re- 
mainders over,  and  named  one  Ottens  as 
executor.  Ottens  executed  a  written  renun- 
ciation of  his  right  to  letters  testamentary 
In  favor  of  one  Gerhard  Wempe,  conditional 
upon  the  latter  being  appointed  administra- 
tor with  the  will  annexed,  and  filed  a  peti- 
tion, signed  by  himself,  for  the  probate  of  the 
win  and  for  the  appointment  of  Wempe. 
Wempe  also  filed  a  petition,  stating  that  he 
did  not  know  whether  or  not  the  decedent 
was  of  sound  mind  when  the  instrument  of- 
fered for  probate  by  the  petition  of  Ottens 
was  executed,  and  praying  that  If  It  were  ad- 
mitted to  probate,  he  (Wempe)  be  appointed 
administrator  with  the  will  annexed.  There- 
after, Wempe,  as  the  guardian  for  the  two 
minor  children,  filed  a  contest  to  the  petition 
of  Ottens  for  the  probate  of  the  will  on  the 
ground  that  the  decedent  was  of  unsound 
mind  when  the  Instnmient  was  executed. 
Thereupon    Ottens   withdrew    his    reuanda- 
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tlon,  and  filed  a  second  petition  for  the  pto- 
bate  of  the  will  by  a  different  attorney.  The 
next  day  the  attorney  by  -whom  the  first  petl- 
tloii  for  probate  was  filed  on  behalf  of  Ottens 
filed  an  answer  on  his  behalf  to  the  contest 
filed  by  Wempe.  Ottens  then  gave  notice  to 
the  last-mentioned  attorney  that  he  had  act- 
ed without  authority  and  gave  notice  of  mo- 
tion to  strike  from  the  files  both  the  contest 
and  the  answer  thereto.  Wempe,  on  his  part, 
moved  to  strike  from  the  files  Ottens'  sec- 
ond petition  for  probate.  These  motions  were 
beard  on  June  2d  and  10th,  submitted  on  the 
latter  day  for  decision,  and  on  June  11th 
the  motion  of  Ottens  was  denied  and  that  of 
Wempe  granted.  At  the  hearing  of  the  mo- 
tions the  attorney  by  whom  Ottens  had  filed 
his  second  petition  for  probate  appeared  as 
representing  him  in  urging  his  motion  and 
resisting  that  of  Wempe,  and  the  same  at- 
torney represented  Ottens  in  all  subsequent 
proceedings.  At  the  hearing  on  June  lOth, 
the  court  called  attention  to  the  fact  that 
there  was  a  contest,  and  asked  if  it  was 
agreeable  to  all  parties  to  have  it  heard  on 
June  16th.  Ottens'  attorney  agreed  to  this 
date,  and  it  was  fixed,  although  apparently 
there  was  no  formal-  order  of  court  made. 
On  the  16th  the  contest  was  called  for  trial, 
and  Ottens'  attorney  appeared  and  objected 
to  the  trial  proceeding  because  notice  of 
motion  to  set  for  trial  bad  not  been  given, 
and  there  was  no  formal  order  setting  it 
There  was  no  showing  or  claim  made  that 
Ottens  or  bis  attorney  were  taken  by  sur- 
prise, or  were  not  as  prepared  then  as  they 
ever  would  be  to  proceed  with  the  trial.  The 
sole  point  of  the  attorney  was  that  the  cause 
had  not  been  properly  set,  although  the 
date  had  been  fixed  upon  bis  statement  that 
It  was  agreeable  to  him,  and  although  he 
was  then  actually  present  in  court,  so  that 
the  purpose  of  requiring  notice  had  been 
served.  The  court  somewhat  indignantly — 
and  quite  justifiably  so — overruled  the  ob- 
jection and  proceeded  with  the  contest.  The 
attorney  then  announced  that  he  wished  to 
retire  from  the  courtroom,  and,  upon  the  as- 
surance by  the  court  that  he  might  do  so 
with  the  f uU  consent  of  everybody,  he  did  re- 
tire. 

It  should  also  be  eald  that  on  June  2d  or 
lOtb,  the  testimony  of  a  number  of  witnesses 
who  could  not  appear  subsequently,  was  tak- 
en by  agreement  for  the  purposes  of  the  con- 
test Among  these  was  a  physician  who  had 
attended  the  deceased,  and  who,  over  objec- 
tion on  behalf  of  the  proponent,  Ottens,  tes- 
tified as  to  what  he  had  observed  and  the 
condnsions  he  had  reached  in  the  course 
of  bis  professional  treatment  of  the  dece- 
dent 

Uiton  the  conclusion  of  the  contest,  the 
court  made  its  order  denying  the  admission 
of  the  will  to  probate^  and  from  this  order 
Ottens  appeala.  - 


[1]  The  alleged  grounds  of  error  are  five. 
The  first  is  that  the  court  erred  in  denying 
the  motion  of  Ottens  that  Wempe's  ccmtest 
be  stricken  from  the  files.  The  ground  of  the 
motion,  so  tar  as  the  (xmtest  was  concerned, 
was  that  it  was  sham,  and  the  reason  as- 
signed why  it  was  sham  was  that  Wempe 
had  filed  a  petition  for  the  probate  of  the 
wUI,  so  that  he  appeared  both  as  asking 
for  and  contesting  the  probate  of  the  instru- 
ment The  answer  to  this  is  that  Wempe 
liad  not  petitioned  for  the  probate  of  the 
will.  All  that  he  had  done  had  been  to  peti- 
tion to  be  appointed  administrator  with  the 
will  annexed  in  case  the  wUl  was  admitted 
to  probate,  and  in  his  petition  he  states  ex- 
plicitly that  he  does  not  know  whether  the 
decedent  was  of  sound  mind  when  the  pur- 
ported will  was  executed,  and  does  not  ask 
for  its  probate. 

[2]  The  second  alleged  error  is  the  refusal 
of  the  court  to  strike  out  the  answer  to  the 
contest  filed  on  behalf  of  Ottens.  This  was 
asked  for  by  Ottens  on  the  ground  that  the 
attorney  by  whom  It  had  l>een  filed  was  not 
authorized  to  represent  him.  The  notice  of 
motion  specified  that  the  motion  would  be 
made  upon  oral  evidence  to  be  produced  at 
the  time  of  the  hearing  of  the  motion,  and 
It  does  not  appear  that  any  evidence  of  a 
want  of  authority  on  the  part  of  the  attorney 
was  produced.  If  there  was  not,  the  court 
was  justified  in  denying  the  motion  on  the 
ground  that  the  want  of  authority  did  not 
appear,  and  we  cannot  presume  error,  and 
that  want  of  authority  did  in  fact  appear. 
But  passing  this,  there  is  another  and  com- 
plete answer  to  the  appellant's  contention. 
It  is  that  at  the  hearing  of  the  motion  the 
appellant's  attorney  was  Informed  that  if  he 
desired  to  file  a  different  answer  for  the 
appellant  he  could  do  so,  and  the  contest 
was  set  for  trial  on  June  16th  In  view  of  the 
statement  of  the  attorney  that  this  would 
give  him  time  to  file  such  an  answer.  X^ir- 
thermore,  the  answer  filed,  whether  filed  by 
an  authorized  attorney  or  not,  denied  all  the 
material  allegations  of  the  contest,  and  no 
claim  is  made  that  it  was  insufficient  in  any 
respect  The  situation  then  te  both  that  if 
the  answer  was  insufilclent  in  any  re^>ect 
the  ai^ellant  bad  full  opportunity  to  amend  it 
or  to  substitute  another  for  it,  and  also  that 
no  claim  Is  made  that  it  was  insufficient,  or 
that  the  appellant  has  been  prejudiced  In  any 
way  in  presenting  his  defense  to  the  contest 
by  the  court's  action  in  allowing  the  answer 
to  stand.  In  other  words,  the  appellant  suf- 
fered no  prejudice  whatever  and,  in  fact,  no 
prejudice  is  claimed. 

{8]  The  third  alleged  error  is  the  action  of 
the  court  in  striking  from  the  files  Ottens' 
second  petition  for  the  probate  of  the  will. 
The  only  reason  asserted  why  this  was  error 
is  that  by  the  first  petition  Ottens  renounced 
his  right  to  act  as  executor,  and  asked  that 
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Wempe  be  appointed  administrator  with  the 
vrlll  annexed,  and  that  he  had  thereafter 
■withdrawn  his  rennndatlon.  It  Is  Claimed 
that  because  of  these  facts  Ottens'  second 
petition  for  probate,  in  which  he  withdrew 
his  renunciation  and  asked  for  letters  for 
himself,  should  have  been  permitted  to  stand. 
But  this  Is  an  appeal  from  the  order  denying 
the  will  admission  to  probate,  and  unless 
the  making  of  this  order  was  affected  by  the 
action  of  the  court  In  sftlklng  the  appellant's 
second  petition  from  the  flies.  It  Is  evident 
that  the  court's  action  was  wholly  Inconse- 
quential. Now  both  of  Ottens'  petitions  ask- 
ed for  the  probate  of  the  will,  and  the  only 
substantial  difference  between  them  was  in 
respect  to  the  api>olntment  of  Ottens  as 
executor.  Such  difference  did  not  affect  in 
the  slightest  the  issues  presented  by  the  con- 
test, and  could  not  affect  the  determlnatlcKi 
of  the  question  as  to  whether  or  not  the  will 
should  be  admitted  to  probate,  the  question, 
and  the  only  question  involved  in  the  order 
appealed  from.  Indeed,  it  is  not  claimed 
that  the  determination  of  that  question  was 
affected  by  action  of  the  court  in  striking 
the  second  petition  for  probate  from  the  flies. 
In  other  words.  It  is  evident  that  in  this 
instance  also  the  appellant  was  not  prejudic- 
ed by   the   ruling   complained  of. 

[4]  The  fourth  alleged  error  is  the  action  of 
the  court  In  proceeding  with  the  trial  with- 
out, according  to  appellant,  the  five  days' 
notice  of  trial  required  by  section  S&i,  Code 
of  Civil  Procedure.  In  view  of  what  took 
place  this  closely  approaches  trifling.  The 
appellant's  attorney  was  present  in  court 
six  days  t>efore  the  trial  when  the  trial  day 
was  fixed,  agreed  to  the  time  fixed,  and  ac- 
tually appeared  at  the  time  fixed.  He  oer- 
tainly  had  five  days'  notice  in  the  first  plaoe^ 
in  the  second  place  he  waived  any  ri^t  to 
notice  by  agreeing  to  the  time  fixed,  and  in 
the  third  place  the  Code  provision  has  ap- 
plication only  when  the  court  proceeds  in  the 
absence  of  a  party.  Sheldon  t.  Londwdir, 
159  CaL  778,  116  Pa&  44. 

It  is  claimed  that  what  occurred  on  June 
10th  does  not  properly  appear  in  the  record, 
since  the  reporter's  notes  (the  record  is 
brought  up  by  the  so-called  alternative  meth- 
od) did  not  show  what  took  place  on  that 
date^  and  the  occurrences  were  inserted  in  the 
reporter's  transcript  by  the  Judge  from  his 
recollecti(»i.  But  assuming  that  ttieie  was 
no  authority  for  the  Judge  making  such  in- 
sertions in  the  transcript,  the  reporter's  notes 
did  show  that  appellant  was  present  in  court 
by  his  attorney  on  the  16th  when  the  con- 
test was  called  for  triaL  This  alone  was 
enough  to  Justify  the  action  of  the  court 
But  the  reporter's  notes  also  showed  a  col- 
loquy on  the  16th  between  court  and  counsel, 
wherein  what  occurred  on  the  lOth  was 
stated  by  the  court  and  not  denied  by  coun- 
sel, and  showed  that  It  was  upon  the  basis 


r  of  the  occurrences  of  the  lOtb  as  so  stated  that 
the  court  took  its  action  in  proceeding  with 
the  trial.  This  was  sufficient,  in  the  absence 
of  any  showing  in  the  record  that  the  state- 
ment of  the  court  as  to  what  had  taken  place 
was  not  true.  In  addition  to  this,  the  order 
appealed  from  itself  recites  the  occurrences 
of  the  10th,  and  these  recitals  must  be  taken 
to  be  true  in  the  absence  of  any  showing  to 
the  contrary.  In  fact,  the  situation  would 
not  be  changed  even  if  the  colloquy  mention- 
ed did  not  appear  and  the  order  had  contain- 
ed no  recitals. 

[5]  The  presumption  on  appeal  Is  fliat 
the  lower  court  pursued  its  authority  regular- 
ly, and  if  it  is  claimed  that  it  did  not,  as, 
for  example,  for  want  of  due  notice,  the  fkcts 
showing  the  irregularity  must  affirmatively 
appear.  This  has  been  settled  law  in  this 
state  fw  many  years.  In  the  presoit  case, 
even  if  the  appellant's  contention  as  to  the 
insertions  by  the  Judge  in  the  reporter's 
transcript  be  correct,  a  contention  which  is 
at  least  doubtful,  there  lei  nothing  to  show 
affirmatively  that  the  court  had  proceeded 
irregularly  with  the  trial  of  the  contest.  ¥oe 
all  that  would  tLppeai  in  the  absence  of  the 
colloquy  and  the  recitals,  the  appellant  might 
have  expressly  waived  notice  in  open  court, 
as  he  in  effect  actually  did. 

[6]  The  fifth  and  last  alleged  error  is  the 
admission  over  objection  of  the  testimony  of 
the  decedent's  physician,  previously  mention- 
ed. But  whether  the  testimony  was  competent 
or  not,  the  appellant's  objection  to  it  was 
waived.  The  testimony  was  admitted  only 
tentatively,  and  subject  to  a  motion  to  strike 
out  to  be  argued  later.  Such  motion  was  not 
made.  The  failure  to  make  it  under  the,  cir- 
cumstances was  a  waiver  of  the  objection. 
King  ▼.  Haney,  4S  OaL  600, 18  Am.  Rep.  217; 
Tarpey  v.  Vcdth,  22  Cal.  App.  289,  294,  134 
Pac.  367,  Ann.  Cas.  19120,.  711.  The  other 
evidence,  furthermore,  is  overwhelming  to 
the  effect  that  the  decedent  was  of  unsound 
mind  when  the  purported  will  was  executed, 
so  that  the  admission  of  the  testimony  object- 
ed to  could  not  have  affected  the  reailt. 

The  foregoing  are  all  of  the  errors  re- 
lied upon  as  Justifying  this  appeal.  It  must 
be  evident  that  there  Is  not  a  semblance  of 
merit  in  any  of  them,  and  that  the  appeal 
was  wholly  without  Justification.  Further- 
more, not  a  single  step  taken  on  behalf  of 
the  appellant  in  the  court  below  after  the  ffi- 
Ing  of  the  contest  seems  to  have  been  direct- 
ed to  assisting  the  determination  of  the  ques- 
tion as  to  the  validity  or  invalidity  of  the 
Instrument  offered  for  probate,  the  only  ques- 
tion on  the  merits  wlilch  the  cause  presented. 
On  the  contrary,  every  step  would  seem  to 
have  been  directed  to  complicating  and  de- 
laying the  determination  of  that  question. 
We  cannot  avoid  the  conclusion  that  the  ap- 
peal is  of  like  character,  and  that  damages 
should  be  assessed  against  the  appellant  for 
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a  frlToIous  appeal,  whose  only  rational  result 
could  be  delay.  It  Is  therefore  ordered  that 
the  order  appealed  from  be  affirmed,  and 
that  there  be  added  to  the  costs  assessable 
against  the  appellant  the  sum  of  $100  damag- 
es for  an  appeal  taken  for  delay. 

We  concur:  ANGELLOm,  O.  J. ;  SHAW, 
J.;  8LOANE,  J.;  WILBUR,  J.;  LENNON, 
X;  IiAWLOR,J. 


(61  Oal.  App.  774) 
FLETCHER  V.  ALLEN  tt  al.    (civ.  9^70.) 

(District  Court  of  Appeal,  Second  District,  !>!• 
vision  1,  California.  March  18,  1921.  Hear- 
ing Denied  by  Supreme  Court  May  16,  19>21.) 

I.  Trusts  «s>357(3)— PurohasM*  In  good  faith 
for  valualile  consideration  not  Involuntary 
trustee. 

Where  transferee  of  oil  lease  in  default 
agreed  with  plaintiff  and  another  that  plaintifl 
should  be  employed  as  attorney  in  litigation  on 
the  lease,  that  the  amount  of  recovery  should 
be  divided  equally,  and  that  no  settlement  or 
compromise  should  be  made  by  any  of  the  par- 
ties to  the  agreement  without  the  consent  of 
all  parties  thereto,  and,  after  plaintiff  had  per- 
formed services  as  attorney  in  the  matter  and 
obtained  a  judgment  against  the  defaulting  par- 
ties on  the  lease,  the  transferee  of  the  lease 
sold  to  such  parlies  all  his  right  and  interest 
in  the  lesse  and  actions  pending  arising  out 
of  it,  and  entered  satisfaction  of  the  judgment, 
for  which  settlement  the  defaulting  parties  paid 
the  transferee  ?2,46&,  helO,  that  no  trust  nnder 
Civ.  Code,  {  2219,  was  impressed  on  the  proper- 
ty in  plaintiff's  favor  as  against  the  defaulting 
parties,  in  view  of  section  2S213,  where  the'  pur- 
chase price  was  paid  by  them  without  notice  of 
plaintiff's  rights. 

Z  Attorney  and  client  «=>  1 04— Principal  and 
agent  (»=3 1 77 (I)— Notice  to  attorney  or  agent 
Is  notice  t»  principal. 
Knowledge  by  notice  to  attorney  or  coun- 
sel or  agent,  acquired  during  the  negotiations 
for  a  purchase,  is  constructive  notice  to  their 
principal;   but  the  notice  must  be  of  a  charac- 
ter which  would  put  a  prudent  man  on  such  in- 
quiry that,  if  prosecuted  with  reasonable  dili- 
gence, it  would  lead  to  actual  knowledge  of  the 
true  facts  with  reference  to  the  subject  of  the 
transaction. 

3.  Trusts  «5»357(2)— No  trust  raised  In  attor- 
ney's favor  against  third  persons  by  client's 
agreement  to  pay  attorney  share  of  recovery. 

Where  an  attorney  relied,  on  his  client's 
promise  to  make  no  compromise  without  the  at- 
torney's consent,  and  defendants  in  the  litiga- 
tion conducted  by  the  attorney  knew  of  no  con- 
tract between  the  attorney  and  his  client,  ex- 
cept that  the  client  was  to  pay  the  attorney  a 
share  of  the  amount  recovered,  there  was  noth- 
ing in  notice  of  such  an  agreement,  which  is 
not  an  unusual  kind  of  agreement,  calculated 
to  lead  a  reasonably  prudent  man  to  prosecute 
an  inquiry  whether  such  contract.  In  addition 
to  the  personal  obligation  assumed  by  the  cli- 
ent, crested  a  trust  for  the  attorney's  benefit. 


'  so_  that  such  defendants.  In  evmpromtsing  the 
litigation  and  purchasing  the  subject-matter, 
of  the  litigation  for  a  sum  which  they  paid  to 
the  client,  were  not  charged  with  such  notice 
that,  against  them,  a  trust  in  the  attorney's 
favor  was  impressed  on  the  property  pur- 
chased. 

Appeal  from  Superior  Court,  txM  Angeles 
County;   Fred  H.  Taft,  Judge. 

Acti<m  by  Kimball  Fletcher  against  F.  H. 
Allen  and  others.  From  jndgmoit  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Kimball  Fletcher,  of  Los  Angeles,  in  pro 
per. 

Schweitzer  &  Hntton  and  A.  A.  Kidder,  Jr., 
all  of  Iios  Angeles,  for  respondents. 

SHAW,  3.  The  purpose  of  this  action 
was  to  have  certain  property  and  rights 
therein,  legal  title  to  which  was  vested  in  de- 
fendants Warring,  Arundell,  and  Narver,  de- 
clared to  be  the  subject  of  a  trust  In  fJavor 
of  plalntur.  Judgment  went  for  defendants, 
from  which  plaintiff  has  appealed. 

On  November  1,  1910,  the  Southern  Refin- 
ing Company  leased  certain  prospective  oil 
lands,  of  which  it  had  the  possessory  right, 
to  defendants  Warring,  Arundell,  and  Nar- 
ver. The  lease  provided  that  the  lessees 
should,  at  their  own  expense,  Iceep  up  the  as- 
sessment work  on  the  lands  as  required  by 
law,  and  further  provided  that.  In  case  they 
should  fail  to  commence  operations  tmder  the 
terms  of  the  lease  by  July  4,  1911,  they 
should  pay  to  the  lessor  the  sum  of  $100  per 
month  for  each  and  every  month  In  which 
they  should  make  such  default  in  the  com- 
mencement of  operations.  The  lessees  made 
default  in  performing  the  covenants  of  the 
lease,  and  thereupon  the  lessor,  on  March  6, 
1913,  by  written  instrument,  transferred  and 
assigned  the  lease,  together  with  all  rights  of 
action  arising  fr<Hn  the  breach  thereof  to  F. 
H.  Allen,  who,  on  March  13,  1913,  instituted 
an  action  against  said  lessees  to  recover  as 
damages  the  penalty  of  $100  per  month  ac- 
cruing prior  to  such  time.  A  judgment  there- 
in for  the  sum  of  $2,469.38  was  rendered 
against  defendants,  from  which  they  pros- 
ecuted an  appeal.  Thereafter,  and  while  fbls 
action  was  pending  on  appeal,  Allen  institut- 
ed other  actions  to  recover  against  defend- 
ants for  the  penalty  of  $100  per  mouth,  In  all 
of  which  plaintiS  acted  as  his  attorney. 
While  these  actions  were  pending,  Allen,  on 
March  17,  1916,  by  written  instruments,  sold, 
transferred,  and  assigned  to  Warring,  Arun- 
dell, and  Narver  all  his  right,  title,  and  In- 
terest in  the  lease  so  acquired  by  him  from 
the  Southern  Refining  Company,  together 
with  all  right  and  interest  in  pending  actions 
arising  out  of  or  under  the  terms  of  the  lease, 
and  entered  satisfaction  of  the  judgment  In 
bis  favor,  from  which  defendants  had  ap- 
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pealed,  for  an  of  which,  and  In  oonsider&tlon 
of  the  fall  acquittance  granted  to  defendants, 
they,  in  the  nature  of  a  compromiae,  paid  him 
the  sum  of  $2,469. 

As  stated,  the  Southern  Refining  Company, 
by  a  naked  assignment  In  writing,  trans- 
ferred all  its  Interest  in  the  lease  to  Allen  on 
March  6, 1913.  On  August  1, 1914,  an  instru- 
ment to  which  Allen,  Bacigalupi,  and  plain- 
tiff were  parties  was  duly  executed,  the  effect 
of  which  was  to  employ  plaintiff  as  attorney, 
not  only  in  pending  litigation  therein  re-. 
ferred  to,  but  "in  all  further  aulta,  settle- 
ments, or  compromises  In  c<nmection  with 
the  contract"  in  question,  and  whereby, 
among  other  things,  it  was  agreed  that  out 
of  any  money  or  property  recovered  as  a  re- 
anlt  of  such  litigation,  or  in  settlement  or 
compromise  in  connection  therewith,  the 
amount  thereof,  less  expenditures  and  costs 
and  sums  allowed  by  the  court  as  attorney's 
fees,  which  should  go  to  plaintiff,  should  be 
divided  equally  between  the  parties,  by  whom 
It  was  "further  mutually  agreed  •  •  • 
that  no  settlemoit  or  compromise  shall  be 
made  by  any  of  the  parties  hereto  without 
the  consent  of  all  parties  to  this  agreement." 

t1]  Plaintiff,  under  the  provlsirais  of  sec- 
tion 2219,  Civil  Code,  insists  that  the  agree- 
ment impressed  the  property,  legal  title  to 
which  was  in  Allen,  with  a  trust  in  his  favor 
to  the  extent  of  one-third  of  such  as  ml^t 
be  recovered,  either  by  suit,  comproml^,  or 
settlement,  and  that  since  the  contract  pro- 
vided that  no  settlement  or  compromise 
should  be  made  by  Allen  without  plaintiff's 
consent,  which  was  not  given,  the  'defend- 
ants Warring,  Arundell,  and  Narver  took  tlie 
property  so  acquired  from  Allen  subject  to 
the  trust  and  are  involuntary  trustees  there- 
of, as  provided  in  section.  2243,  Civil  Code. 

Section  2219,  Civil  Code,  provides  that: 

"ISvery  one  who  voluntarily  assumes  a  rela- 
tion of  personal  confidence  with  another  is 
deemed  a  trustee,  within  the  meaning  of  this 
chapter,  not  only  as  to  the  person  who  reposes 
•nch  confidence,  but  also  as  to  all  persons  of 
whose  aifairs  he  thus  acquires  information 
which  was  given  to  such  person  in  the  like 
confidence,  or  over  whose  affairs  he,  by  sach 
confidence,  obtains  any  controL" 

And  section  2243,  CMl  Code,  entitled 
"TThird  Person,  When  Involuntary  Trustee," 
provides: 

'^very  one  to  whom  property  is  transferred 
In  violation  of  a  trust,  holds  the  same  as  an  in- 
Tolnntary  trustee  under  such  trust,  unless  he 
purchased  it  in  good  faith,  and  for  a  valuable 
consideration." 

We  entertain  grave  doubt  as  to  whether 
the  contract,  as  claimed  by  plaintiff,  created 
an  express  trust  in  his  favor.  However,  con- 
ceding the  contention  to  be  correct  and  that 
the  acts  of  Allen  were  in  violation  of  the 
trust,  defendants  could  not,  under  section 
2243,  ClvU  Code,  above  quoted,  be  deemed  in- 


voluntary trustees  If  in  pnrehaslng  ilie  prop- 
erty and  Interest  vested  In  Allen  they  acted 
in  good  faith  and  paid  a  valuable  consider- 
ation therefor.  That  they  did  so  act  and 
make  such  payment  appears  from  the  finding 
"that  the  said  purchase  price  ($2,469)  was 
paid  by  said  defendants  D.  O.  Narver,  Hugh 
Warring,  and  T.  P.  Arundell  to  the  said  P. 
H.  Allen  in  good  faith  and  without  any  no- 
tice, actual  or  constructive,  prior  to  or  down 
to  the  time  of  the  payment'of  said  money, 
that  the  plaintiff  had  any  Interest  whatever 
In  said  contract,  rights  of  action.  Judgments 
or  property  referred  to  in  the  third  amended 
complaint,"  and  that  at  the  time  of  said  pur- 
chase Allen  was  In  the  sole  XMSsessicm  of  all 
of  said  property  rights  and  appeared  to  be 
the  sole  owner  thereof.  The  facts  so  found. 
If  true,  must  be  deemed  a  bar  to  the  remedy 
sought  by  plaintiff  against  defendants  War- 
ring, Arundell,  and  Narver.  • 

[2]  Appellant,  however,  insists  that  the 
finding  Is  not  supported  by  the  evidence  In 
that,  while  conceding  the  defendants  had  no 
personal  knowledge  of  plaintifCs  rights,  it 
nevertheless  shows  their  attorneys  received 
notice,  the  character  of  which  was  such  as 
to' put  a  reasonably  prudent  man  upmi  in- 
quiry as  to  plaintifT's  rights,  and  tliat  such 
notice  must  be  imputed  to  defendants,  who  as 
principals  must  be  deemed  chargeable  with 
constructive  notice. 

"Knowledge  by  notice  to  attorney  or  counsel 
or  agent  acquired  during  the  negotiations  for  a 
purchase  is  constmctiTe  notice  to  theii*  prin- 
cipal." Watson  V.  Sutro,  86  CaL  tSOOi  SA  Pac. 
172,  26  Pae.  64. 

Whether  constructive  or  actual,  the  notice 
must  be  of  a  character  which  would  put  a 
prudent  man  upon  such  Inquiry  that  if  pros- 
ecuted with  reasonable  diligence  it  would  lead 
to  actual  knowledge  of  the  true  facta  with 
reference  to  the  subject  of  the  transactl<»i. 
Pomeroy's  Equity  Jurisprudence  (3d  Bid.)  vol. 
2,11697,599;  Bank  of  Mendoda.  T.  Baker,  82 
CaL  114,  22  Pac.  1037, 6  L.  R.  A.  833.  Conced- 
ing the  law  as  stated,  appellant  insists  that 
the  evidence  shows  that  oae  of  the  attorneys 
for  defendants  had  sufQcient  notice  to  put 
him  upon  inquiry  as  to  the  plaintUTs  interest 
in  the  subject  of  the  controversy.  As  appears 
therefrom,  the  lease  provided  that  defendants 
should  pay  $100  per  month  as  a  penalty  for 
each  and  every  month  during  which  they 
failed  to  comply  with  certain  terms  thereof. 
Under  this  provision,  an  action  had  been  in- 
stituted by  Allen  wherein  a  Judgment  was  re- 
covered, and  other  actions  for  accruing  pen- 
alties were  pending,  in  all  of  which  and  dur- 
ing the  entire  time  that  Allen  owned  tiie  lease, 
plaintiff  had  acted  as  counselor  and  attorney 
for  him,  and  Schweitzer  &  Hutton  and  A.  A. 
Kidder  had  during  said  time  acted  in  like 
capacity  for  defmdants. 

Pending  the  appeal  from  the  Judgment  ob- 
tained In  the  first  action  instituted  against 
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defraidants  to  recover  tbe  penalties  stipulated 
In  the  lease,  the  negotiations  which  culminat- 
ed In  a  settlement  of  all  controverslea  grow- 
ing out  of  the  lease  were  commenced.  Tbe 
testimony  of  plaintiff  tends  to  show  tbat  he 
acquainted  Mr.  Kidder  with  the  fact  that  he 
bad  an  interest  In  the  lease.  This  testim<»iy, 
however,  is  flatly  contradicted  by  Kidder, 
who  further  stated  that  he  was  never  Inform- 
ed by  any  one  that  Allen  was  not  the  real 
owner  of  the  Irase  and  rights  assigned  by 
him  to  defendants,  nor  apprised  of  the  fact 
that  Fletcher  had  any  Interest  therein  other 
than  as  an  attorney  representing  his  client; 
that  in  a  conversation  had  with  Mr.  Allen, 
wherein  the  latter  stated  that  he  and  Fletch- 
er did  not  agree  as  to  what  should  be  exacted 
In  settlement,  he  mentioned  $2,500  or  $3,000 
in  cash  as  a  sum  which  he  would  be  willing 
to  accept,  and  further  stated  that  his  ar- 
rangement with '  Fletcher  was  that  in  case 
he  recovered  a  judgment  and  collected  it,  he 
would  pay  Fletcher  one-third.  Plaintiff  him- 
self testified  that,  in  response  to  an  offer  of 
$2,000  made  by  Mr.  Hutton  in  settlement  of 
the  whole  proposition,  he  said  that  he  did 
not  think  the  amount  was  sufficient,  but  that, 
if  Allen  and  Bacigalupi  were  anxious  to 
settle  the  matter,  he  did  not  want  to  stand  In 
their  way,  but  would  advise  them  it  was  too 
small.  In  our-  opinion,  the  evidence,  while 
conflicting,  is  sufficient  to  support  the  find- 
ing upon  which  the  Judgment  is  based. 

[3]  Considering  the  entire  record,  it  is  ap- 
parent therefrom  that  plaintiff  relied  upon 
Allen's  covenant  that  he  would  make  no  com- 
promise of  the  matter  without  the  former's 
consent,  and  that  neither  he  nor  Allen  made 
any  disclosure  of  a  contract  existing  between 
them,  other  than  that  out  of  the  proceeds  re- 
ceived by  Allen  he  was  to  pay  plaintiff,  as 
compoisation  for  the  services  rendered,  one- 
third  thereof.  Such  an  agreement  between 
an  attorney  and  his  client  is  not  unusual,  and 
there  is  nothing  in  notice  of  such  fact  which 
Is  calculated  to  lead  a  reasonably  prudent 
man  to  prosecute  an  inquiry  as  to  whether 
such  contract.  In  addition  to  the  personal  ob- 
ligation assumed  by  the  client  to  his  attor- 
ney, creates  a  trust  for  the  latter's  benefit. 

The  Judgment  Is  affirmed. 

We  concur:    CONRBT,  P.  J.;  JAMES,  J. 


(62  Cal.  App.  36) 

RIVARA  »t  al.  V.  BARTOLOZZI  et  al. 
(Civ.  3096.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    March  22,  1921.) 

I.  Partnership    (3=3328(3)— Evidence    held    to 
support  finding  of  Iombs  in  business. 

In  action  to  dissolve  a  partnership  on  the 
ground  that  it  had  been  a  steadUy  losing  ven- 


ture, a  record  of  the  partner8l4>  transactioiis, 
showing  a  loss  of  over  $2,000  in  the  business 
In  about  1<X)  days  from  its  commencement  to 
the  date  of  suit,  was  sufficient  to  support  a 
finding  that  the  business  bad  been  conducted 
at  a  great  loss. 

2.  Partnership  es9300»-Lease  held  to  baeonis 
a  BHiilty  on  dissolution  of  lirm  and  not  to  be 
treated  as  asset  In  dissolution  proceedings. 
Where  the  owners  of  the  building,  furnish- 
ings, and  supplies  of  a  hotel,  bar,  and  restau- 
rant executed  articles  of  copartnership  with 
other  individuals  to  conduct  the  business,  such 
articles  providing  tbat  the  partners  would  pay 
tbe  owners  $2S0  per  month  as  rental,  and  that 
the  term  of  the  agreement  should  be  five  years, 
on  the  dissolution  of  the  partnership  as  a  los- 
ing venture  prior  to  tiie  expiration  of  the  five 
years,  the  contract  as  to  the  premises,  even 
if  conceded  to  be  a  lease,  became  a  nullity,  and 
could  not  be  treated  as  an  asset  of  the  part- 
nership in  the  dissolution  proceedings. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  Nos- 
trand.  Judge. 

Action  by  A.  Rivara  and  others  against 
Joe  Bartolozzl  and  another.  From  Judgment 
for  plaintiffs,  dissolving  the  partnership,  de- 
fendants appeal.    Affirmed. . 

Henry  L.  Corson,  of  San  Frandsco,  tor 
appellants. 

Arnold  C  Lackenbach  and  Roland  Becsey, 
both  of  Ban  Francisco,  for  respond^its. 

STTIIITEVANT,  J.  The  plaintiffs  com- 
menced an  action  against  the  defendants  to 
obtain  a  decree  dissolving  the  partnership 
existing  between  the  plaintiffs  and  the  de- 
fendants. The  trial  court  awarded  the 
plaintiffs  a  decree,  and  the  defendants  ap- 
pealed under  section  953a  of  the  Code  of 
Civil  Procedure. 

In  their  complaint  the  plaintiffs  alleged, 
among  other  grounds  on  which  they  based 
their  right  to  a  decree,  "that  at  all  times 
since  the  commencement  of  said  copartner- 
ship said  business  of  said  copartnership  has 
been  conducted  at  a  great  loss."  These  al- 
legations were  denied  by  the  answer.  A 
trial  was  had  on  the  merits,  and  the  tnal 
court  made  a  finding  on  the  above  issue  In 
favor  of  the  plaintiffs.  The  defendants  at- 
tack that  finding  as  not  being  supported  by 
the  evidence.  They  also  claim  that  the  trial 
court  did  not  give  due  consideration  to  their 
claim  that  the  partnership  was  possessed  of 
a  valuable  leasehold.  Before  we  proceed  to 
consider  the  point.  It  should  be  stated  that 
the  plaintiffs  Mary  Macchetto  and  A.  Rivara 
were  the  owners  of  the  building,  fumlab- 
ings,  and  supplies  of  a  hotel,  bar,  and  res- 
taurant located  at  426  Broadway,  in  San 
Francisco.  On  May  13,  1918,  they  and  the 
defendants  executed  articles  of  copartner- 
ship to  conduct  the  said  business.    Hie  ar- 
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tlcIeB  provided  that  the  partners  would  pay 
the  owners  $250  per  month  as  rental,  an^ 
that  the  tmn  of  the  agreement  should  be 
five  years.  The  defendants  contend  that 
those  provisions  of  the  instrnment  created 
a  leasehold  in  favor  of  all  the  partners,  and 
as  such  it  should  have  been  treated  as  an 
asset  in  the  dissolution  proceedings. 

[1]  Taking  up  the  attack  on  the  findings, 
there  is  in  the  record  a  written  account  of 
the  financial  transactions  from  the  day  the 
business  was  commenced  to  the  day  the  suit 
was  filed  (a  period  of  about  100  days),  snow- 
ing a  loss  of  $2,092.08.  The  appellants  do 
not  quote  any  part  of  the  record  which 
tends  to  weaken  or  break  down  the  force  of 
this  showing.  A  steady  loss  of  over  $20  a 
day  is  certainly  a  sufficient  showing  that  the 
finding  in  question  has  some  evidence  to  sup- 
port it. 

[2]  The  leasehold  existed,  if  at  all,  as  one 
of  the  integral  parts  of  the  contract  of  co- 
partnership. That  contract  was  the  very  ob- 
ject of  the  attack  by  the  plaintiffs'  cause  of 
action.  The  Judgment  in  plaintiffs'  favor' 
had  the  legal  eftect  of  annuUing  the  partner- 
ship contract  and  every  portion  thereof. 
Conceding,  without  deciding,  that  the  con- 
tract was,  among  other  things,  a  lease,  its 
ezlst^ice  as  a  lease  ceased  the  moment  the 
contract  was  dissolved.  Thereafter  the  con- 
tract was  neither  an  asset  nor  a  liability — 
nor  was  any  part  thereof.  The  trial  court 
did  not  err  in  treating  the  alleged  lease  as 
a  nullity. 

The  Judgment  is  affirmed. 

We  concur:    LANGDON,  P.  J.;  NOURSB,  J. 


(51  CJal.  App.  765) 

GORDON  V.  GREEN. 


(Civ.  3679.) 


(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  California.    March  18,  1921.) 

1.  Contracts  «=975(2)  —  Agreement  by  land- 
lord to  reduce  rent  unenforceable,  as  nudum 
pactum. 

Where,  during  a  period  of  depression,  a 
landlord  agreed  to  a  reduction  of  rent  of  a  hotel, 
such  agreement  is  nnenforceable,  being  unsup- 
ported by  a  consideration,  and  the  mere  fact 
tiiat  the  lessees  continued  to  run  and  manage 
the  property  as  was  their  doty,  does  not  make 
the  contract  enforceable,  for  neither  a  promise 
to  perform  a  duty  or  its  performance  consti- 
tutes a  consideration,  and  the  agreement  was  a 
mere  nudnm  pactum. 

2.  Receivers  e=>l99  —  Compensation  of  re- 
ceiver should  be  paid  eut  of  funds  In  his 
bands. 

Where,  in  an  action  to  recover  for  unpaid 
rents  and  for  foredosnra  of  a  mortgage  on  the 
lessee's  furniture,  a  receiver  was  appointed, 
htid  that   the  compensation   of   the  receiver 


should  be  paid  ont  of  ftmda  in  Us  hands  and  an 
order  requiring  the  receiver's  commission  to 
be  paid  out  of  rent  to  accrue  after  the  re- 
ceiver ceased  to  act,  and  which  never  came 
into  his  possession,  is  improper. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  L.  H.  Valentine  and  Grant  Jackson, 
Judges. 

Action  by  Elizabeth  Y.  Gordon  against  R. 
A.  Green.  From  a  Judgment  denying  plain- 
tlfT  part  of  the  relief  sought,  and  an  order 
requiring  the  receiver  to  deliver  property  to 
defendant,  plaintift  appeals,  as  well  as  from 
the  order  whereby  the  accounts  of  the  re- 
ceiver were  settled  and  the  receiver  dis- 
charged.   Reversed. 

Waldo  M.  Tork  and  H.  Parker  Wood,  both 
of  Los  Angeles,  for  appellant. 

Stewart  &  Stewart  and  Clair  S.  Tappaan, 
all  of  Los  Angeles,  for  respondent. 

KERRIGAN,  J.  This  action  was  brought 
to  recover  certain  rents  alleged  to  be  due  and 
unpaid  under  the  terms  of  a  written  lease. 
Two  causes  of  action  are  alleged,  the  first 
being  one  to  recover  a  Judgment  for  unpaid 
rent  and  for  the  foreclosure  of  a  mortgage 
upon  certain  furniture,  given  to  secure  the 
payment  of  tbe  rent,  and  also  the  perform- 
ance of  all  promises  and  conditions  of  the 
lease.  By  the  second  cause  of  action,  plain- 
tiff seeks  to  recover  a  Judgment  of  foreclo- 
sure of  a  second  mortgage  upon  the  same 
property,  given  to  secure  the  payment  of  a 
certain  promissory  note  in  the  sum  of  $3,500. 

As  a  defense  to  the  first  cause  of  action, 
defendant  alleged  that  there  bad  been  a 
change  in  the  written  contract  of  lease  by 
an  oral  executed  agreement.  To  the  second 
cause  of  action,  the  defendant  alleged  pay- 
ment of  interest  and  tender  of  the  principal. 

The  lease  was  entered  into  by  plaintiff 
and  defendant  on  August  12,  1914,  and  by 
Its  terms  was  to  continue  until  March  8, 1920, 
and  defendant  promised  to  pay  plaintiff  as 
rent  for  the  premises  the  sum  of  $625  per 
month,  payable  in  advance  on  the  8th  day  of 
each  month  up  to  the  8th  day  of  March,  1915, 
and  the  sum  of  $666%  per  month  for  the. 
succeeding  five  years  of  the  term.  To  secure 
the  payment  of  the  rent  in  accordance  with 
the  terms  of  the  lease,  one  of  the  mortgages 
here  Involved  was  executed.  Defendant  en- 
tered into  the  occupancy  of  the  hotel  prem- 
ises under  the  lease,  by  the  terms  of  whidi 
there  became  due  to  plaintiff,  as  rent,  the 
sum  of  $43,041.61,  and  at  the  time  of  the 
commencement  of  this  action,  on  December 
15,  1910,  defendant  had  paid  to  the  plaintiff 
the  sum  of  $30,666.89,  leaving  $12,394.77  un- 
paid. These  facts  are  not  disputed  by  de- 
fendant, but  he  alleges  that  the  lease  with 
reference  to  the  amount  of  roit  due  ther^ 
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under  waa  (diajig«d  by  agreement  between 
the  parties. 

The  trial  conrt  found  that  defendant  had 
entered  Into  possession  of  the  premises  de- 
scribed In  the  lease  set  forth  in  the  first 
cause  of  action,  but  further  foand  that  such 
terms  were  subsequently  changed  by  an  oral 
agreement  between  the  parties,  and  that  sach 
agreement  was  carried  ont  by  the  lessee  and 
accepted  by  the  lessor.  This  change  in  the 
lease,  as  found  by  the  trial  court,  consisted 
in  an  agreement  which  In  substance  provided 
that,  pending  the  hard  times  and  general  de- 
pression of  the  hotel,  apartment  house,  and 
rooming  house  business  In  the  city  of  Los 
Angeles,  the  lessor  agreed  to  accept  in  lieu 
of  the  amonnts  specified  in  the  lease  all  of 
the  income  derived  from  the  premises  over 
and  above  the  expenses  of  the  business,  and 
a  moderate  allowance  for  the  support  of  the 
defendant  and  his  wife  for  managing  said 
business.  It  further  found  that  this  condi- 
tion had  Improved  after  the  8th  day  of  Sep- 
tember, 1919,  since  which  time  defendant 
had  promptly  paid  to  plaintiff  monthly  the 
rent,  according  to  the  terms  of  the  lease. 
The  court  thereupon  entered  a  Judgment  that 
plaintiff  take  nothing  by  her  first  cause  of 
action;  and  that,  as  to  the  seccmd  cause  of 
action,  she  have  and  recover  the  sum  of 
$3,500,  and  ordered  the  recover  who  had 
heretofore  been  appointed  by  the  court  to 
forthwith  "deliver  the  said  property  held  by 
bim  to  defendant,  and  account  immediately 
aa  to  the  receivership." 

Plaintiff  appealed  from  the  Judgment  so 
rendered  on  the  first  cause  of  action,  and 
from  the  order  requiring  the  receiver  to  de- 
liver the  property  in  his  possession  to  the  de- 
fendant. The  aK>eal  from  this  portion  of 
the  Judgment  Is  taken  upon  the  judgment  roll 
alone.  Plaintiff  also  appeals  from  the  or- 
der whereby  the  accounts  of  the  receiver 
were  settled  and  the  receiver  discharged. 
This  appeal  is  taken  upon  a  bill  of  exceptions. 

We  will  first  dispose  of  the  questions  raised 
,  by  the  first  appeal.' 

[1]  Appellant  claims  that  the  oral  change 
in  the  written  contract,  as  found  by  the 
court,  shows  that  It  was  never  intended  by 
the  parties  to  be  other  than  an  agreement 
for  the  suspension  of  the  time  of  payment 
of  the  amount  of  rent  due  under  the  con- 
tract, for  which  ample  security  existed,  and 
that  the  construction  given  by  the  trial  court 
to  the  agreement  can  avail  defendant  noth- 
ing, for  the  reason  that  the  agreemoit  as 
found  is  entirely  without  consideration.  In 
this  behalf  it  is  argued  that  the  carrying  out 
ot  the  <M«1  agreement  by  defendant  did  not 


validate  the  contract,  for  the  reason  that  it 
was  simply  the  performance  of  the  very  act 
which  defendant  was  legally  obligated  by  his 
written  contract  to  do,  and  that  defendant 
therefore  suffered  no  prejudice  by  the  per- 
formance of  the  alleged  modification. 

We  see  no  escape  from  this  contention.  In 
the  absence  of  any  sufflci«it  consideration, 
the  law  supplies  no  means  and  affords  no 
remedy  to  compel  the  performance  of  a  con- 
tract Neither  the  promise  to  do,  nor  the 
actual  doing  of  that  which  the  promisor  is 
by  law  or  subsisting  contract  bound  to  do,  is 
a  sufficient  consideration  to  support  a  prom- 
ise made  to  the  person  upon  whom  the  legal 
liability  rests,  either  to  Induce  him  to  per- 
form what  he  is  bound  to  do,  or  to  make  a 
promise  so  to  da  Accordingly,  it  has  been 
held  in  this  state  that  neither  a  promise  to 
perform  a  duty  nor  its  performance  consti- 
tutes a  consideration  for  a  contract.  De- 
land  v.  Hiett,  27  CaL  611,  87  Am.  Dee.  102; 
SlddaU  T.  Clark,  89  Cal.  S21,  20  Pac.  829; 
Sullivan  T.  Sullivan,  99  Cal.  193,  33  Pac.  862; 
MacKenzle  t.  Hodgkln,  126  Cal.  593,  59  Pac 
36,  77  Am.  St  Rep.  209. 

See,  also,  Goldsborough  v.  Gable,  140  IIL 
269,  29  N.  B.  722, 15  L.  B.  A.  29« ;  Seymour  v. 
Hughes,  65  Misc.  Eq>.  (N.  X.)  251,  105  N.  T. 
Supp.  249;  Wharton  ▼.  Anderson,  28  Minn. 
302,  9  N.  W.  860.  The  modified  agreement, 
as  found  by  the  court  to  have  been  made  be- 
tween the  parties,  was  therefore  a  mere  nu- 
dum pactum,  which  did  not  relieve  defend- 
ant from  the  obligations  under  his  lease. 

[2]  Under  her  second  appeal,  plaintiff  com- 
plains of  the  order  of  the  trial  court  requir- 
ing the  receiver  to  deliver  property  in  Us 
pos8essl<m,  and  further  requiring  that  the  re- 
ceiver's compensation  be  paid  out  of  rent  due 
the  lessor  from  the  lessee,  which  accrued 
after  the  receiver  ceased  to  act,  and  which 
rent  never  came  into  his  hands.  The  com- 
pensation allowed  the  receiver  should  have 
been  paid  from  the  funds  In  his  hands,  and 
the  balance  retained  to  be  applied  to  the  pay- 
ment of  the  Judgment  to  which  plaintiff  was 
entitled. 

From  what  we  have  said,  it  follows  that 
the  Judgment  in  favor  of  defendant  on  the 
first  cause  of  action  should  be  reversed. 
Upon  the  second  appeal,  the  order  directing 
payment  of  the  receiver's  fees  out  of  the 
rents  accruing  after  the  receiver  was  dis- 
charged is  reversed,  as  is  also  the  order  dis- 
charging the  receiver. 

It  is  so  ordered. 

We  concur:  WASTE,  P.  J.j  BIOB- 
ARDS,  3. 
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WRIGHT  fc  KIMBROUQH  v.  DEWEESatal. 

(Civ.  3569.) 

(District  Court  of  Appeal,  First  IMstrict,  Divi^ 
■ion  2,  Oalifomia.  Mardi  23,  1821.  Hearing 
Denied  by  Supreme  Ourt  May  19,  1921.) 


1.  Brokers  «=»4A— Right  to  eommisslftm  de- 
pends on  broker  being  procuring  eauso  of 
sale  and  oomplotlng  transaction  In  contrast. 

To  entitle  a  broker  to  recover  commissions 
under  the  ordinary  broker's  contract,  the  evi- 
dence must  show  that  lie  was  the  procuring 
canse  of  the  sale,  and  that  the  transaction  was 
completed  in  the  contract,  unless  the  delay 
was  caused  by  the  negligence,  fault,  or  fraud 
of  the  owner. 

2.  Brokers  «s>56(3)— Sale  by  owner  after 
termination  of  broker's  contract  held  not  to 
Mtltle  broker  to  commission. 

In  a  contract  entitling  the  broker  to  a  com- 
mission for  sale  daring  the  contract,  the  clause 
"or  after  termination  of  tliis  contract,  if  sold 
to  a  party  to  whose  attention  said  property 
was  brought  through  the  agency"  of  the  bro- 
ker, was  designed  to  protect  the  broker  for 
hia  efforts  during  the  life  of  the  contract  re- 
sulting in  a  sale  not  consummated  until  after 
the  termination  of  the  contract,  and  did  not 
take  the  contract  out  of  the  general  rule  re- 
quiring the  broker  to  be  the  procuring  and  effi- 
dent  cause  of  the  sale,  so  that,  where  such 
a  contract  dated  January  7,  1916,  was  for  60 
days  and  thereafter  until  notice,  and  the  price 
named  was  $18,000  cash,  and,  no  sale  having 
been  made,  the  contract  was  canceled  March 
81,  1916,  and  in  January,  1917,  a  purchaser, 
whom  the  broker  had  secured  no  offer  from, 
offered  $12,000  for  the  property,  which  the 
owner  accepted,  the  broker  was  not  entitled 
to  commissions. 

Appeal  from  Superior  CV>art,  City  and 
County  of  San  Francisco;  BL  P.  Shortall, 
Judge. 

Action  by  Wrigbt  &  Kimbrougb,  a  corpo- 
ration, against  O.  W.  Dcwees  and  another. 
From  judgment  for  plaintiff,  defendants  ap- 
peal.   Ueversed. 

Elliott  &  Atkinson,  of  Sacramento,  and 
Oliver  Ellsworth,  of  San  Francisco,  (Wm.  A- 
Sitton,  of  Sacramento,  of  counsel),  for  ap- 
pellants. 

Downey,  Pullen  &  Downey,  and  Joseph  L. 
Knowles,  all  of  Sacramento,  for  respondent. 

NOURSE,  J.  Defendants  appeal  from  a 
judgment  rendered  against  them  in  the  sum 
of  $600  for  commissions,  with  Interest  and 
costs.  The  action  arises  ont  of  a  contract 
for  the  sale  of  real  estate  between  defend- 
ants, the  owners,  and  plaintiff,  a  corporation 
engaged  in  the  real  estate  business,  and  con- 
taining, among  others,  the.  following  provi- 
sion: 

'The  said  'seQer'  agrees  should  a  sale  or  ex- 
diange  of  said  above-described  property  upon 
said  er  any  satisfactory  terms  be  effected  dur- 
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ing  the  period  of  time  hereinafter  named,  by 
either  party  to  this  agreement,  or  any  other 
party,  or  after  termination  of  this  contract,  if 
sold  to  a  party  to  whose  attention  said  proper- 
ty was  brought  through  the  agency  of  the  said 
'agent,'  that  the  said  'agent'  shaU  receive  ont 
of  the  first  payment  made  on  said  property  5 
per  cent,  of  the  price  for  which  said  property 
was  sold  as  a  commission  for  promoting  said 
sale." 


Tbe  contract,  dated  January  7,  1916.  was 
for  60  days  and  thereafter  until  the  expira- 
tl<xi  of  10  days'  written  notice,  and  the  price 
named  therein  was  $18,000  cash.  After  the 
termination  of  the  contract -defendants  per- 
sonally sold  the  property  to  one  Moll. 

The  question  here  presented  is  the  proper 
construction  of  the  above  clause.  There  is  no 
substantial  conftict  in  the  evidence.  It  ap- 
pears that  Mr.  Mull  and  his  wife  were  well 
acquainted  with  the  property,  defendants' 
residence  located  in  Sacramento,  before  plain- 
tiff entered  into  the  situation.  More  than  a 
year  before  defendants  contracted  with  plain- 
tiff for  its  sale  the  Mulls  were  looking  at 
other  property  In  the  neighborhood,  with  the 
object  of  buying,  and  defendants  at  that 
time  talked  to  Mr.  Mull  and  endeavored  to 
sell  their  home  to  him.  Thereafter  the  Mulls 
frequently  looked  at  the  property  from  the 
outside  of  the  house  and  talked  with  de- 
fendants about  it;  the  last  conversation  oc- 
curring Just  prior  to  contracting  with  plain- 
tiff. No  offer,  however,  was  made  to  defend- 
ants as  a  result  of  these  conversations. 
When  plaintiff  interviewed  the  Mulls  regard- 
ing the  property,  they  told  him  they  knew  It 
was  for  sale.  Defendants  also  told  plaintiff, 
after  the  contract  was  signed,  that  the  Mulls 
were  Interested  In  the  property  and  were 
good  prospects.  Plaintiff  likewise  was  unsuc- 
cessful in  obtaining  an  offer  from  the  Mulls, 
although  he  took  them  to  see'  the  property 
once  or  twice,  being  the  first  to  show  them 
the  interior  of  the  house,  and  endeavored  to 
sell  it  to  them.  Mr.  Wright,  plaintiff's  rep- 
resentative in  this  matter,  then  reported  to 
defendants  that  the  Mulls  were  no  longer  In- 
terested in  the  property  and  to  forget  about 
them  as  prospective  purchasers;  that  he  had 
seen  plans  which  they  had  prepared  for  a 
home  which  they  intended  building.  There- 
after, and  on  March  31,  1916,  defendants 
served  uipon  plaintiff  written  notice  of  can- 
cellation of  the  contract  as  therein  provided, 
no  sale  having  been  made,  and  no  offer  what- 
ever having  been  obtained  from  Mr.  MulL 
About  a  month  later  plaintiff  solicited  a  new 
contract  of  sale  from  defendants,  which  they 
refused.  The  matter  was  dropped,  so  far  as 
the  Mulls  were  concerned,  until  several 
months  later,  when  negotiations  were  en- 
tered into  between  Mull  and  defendants,  as 
the  court  found,  without  fraud  as  to  plaintiff. 
In  January,  1917,  about  9  months  after  the 
contract  was  canceled,  and  after  plaintiff  had 
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censed  all  negotiations  in  the  matter,  Mall 
offered  defendants  $12,000,  for  which  defend- 
ants acid  to  them.  Mr.  Mull  testified  that  he 
was  not  influenced  In  the  purchase  by  any- 
thing which  plaintiff  did,  and  had  dismissed 
the  proposition  entirely  from  his  mind;  that 
be  did  not  come  to  the  conclusion  of  paying 
$12,000  for  the  property  imtll  practically  the 
day  he  bought  it,  when  Mr.  Dewees  offered  to 
sacrifice  it  Defendants  had,  during  the  life 
of  the  contract,  refused  an  offer  of  $16,000 
made  by  another  client  of  plaintiff.  The 
court  found  "that  plaintiff  took  no  part  In 
these  subsequent  and  final  negotiations 
which  resulted  in  said  sale,"  but  neverthe- 
less gave  Judgment  for  plaintiff. 

[1]  The  law  is  well  settled  by  a  long  line 
of  decisions  that  in  order  to  entitle  a  broker 
to  recover  commissions  under  the  ordinary 
broker's  contract  the  evidence  must  show 
that  he  was  the  procuring  cause  of  the  sale. 

"The  rule  ia  that,  to  entitle  a  broker  to  a 
commission  for  the  sale  of  real  estate  which  he 
has  been  given  by  the  owner  authority  to  sell, 
he  must  produce  before  the  owner  a  purchaser 
ready,  willing,  and  able  to  purchase  at  the  price 
and  on  the  terms  specifically  expressed  in  the 
contract  of  employment.  While  a  change  made 
by  the  owner,  when  consummating  the  sale,  in 
the  price  of  the  land  or  the  terms  of  the  sale 
from  those  specified  in  the  broker's  contract, 
cannot  of  itself  affect  or  impair  in  any  way 
the  right  of  the  broker  to  his  commission,  the 
lattir  cannot  claim  a  commission  unless  his 
efforts  are  the  procuring  or  inducing  cause  of 
the  sale.  *  *  *  'In  order  for  the  broker  to 
recover,  the  evidence  must  show  that  his  ef- 
forts were  the  procuring  cause,  and  not  merely 
one  in  a  chain  of  causes.' "  Roth  v.  Thomson 
40  Cal.  App.  208,  180  Pac.  656;  Waterman  v. 
Boltinghouse,  82  CaL  659,  23  Pac.  195;  Snook 
V.  Page,  29  Oal.  App.  246, 156  Pac.  107;  Dolan 
v.  Scanlan,  67  Cal.  261;  Ayres  v.  Thomas,  116 
CaL  140,  47  Pac.  1018. 

[2]  The  evidence  must  also  show  that  the 
transaction  was  completed  within  the  time 
limited  in  the  contract,  unless  the  delay  was 
caused  by  the  negligence,  fault,  or  fraud  of 
the  owner.  Rc^es  v.  John  Rosenfeld's  Son, 
146  Cal.  671,  677,  678,  79  Pac.  354;  Brown  v. 
Mason,  156  Cal.  155,  99  Pac.  867,  21  L.  R.  A. 
(N.  S.)  328;  Naylor  v.  Ashton,  20  Cal.  App. 
644,  130  Pac.  181.  The  obvious  purpose  of 
the  insertion  In  the  above-quoted  clause  of 
the  words  "or  after  termination  of  this  con- 
tract, if  sold  to  a  party  to  whose  attention 
said  property  was  brought  through  the  agen- 
cy of  the  said  agent"  was  to  protect  plaintiff 
for  his  efforts  during  the  life  of  the  contract 
resulting  in  a  sale  not  consummated  until 
after  the  termination  of  the  contract.  As 
said  in  Kimmell  v.  Sk^ly,  180  Oal.  656,  569, 
62  Pac.  1067,  1068: 

"The  parties  to  a  brokers'  contract  are  at 
liberty  to  make  the  compensation  of  the  bro- 
ker depend  upon  any  lawful  conditions  they 
see  fit  to  place  therein.  The  single  question 
is:   What  does  the  contract  provide  1" 


The  contract  in  the  instant  case  Is  distin- 
guishable from  the  provlsiim  of  the  contract 
under  construction  In  the  decision  in  that 
case,  also  in  Rucker  v.  Hall,  105  CaL  425,  38 
Pac.  962,  and  Maze  v.  Gordon,  96  Cal.  61, 
30  Pac.  962.  In  Kimmell  v.  Skelly  the  con- 
tract provided  for  employment  as  sole  and 
exclusive  agents  at  a  fixed  compensation  in 
case  of  a  sale  by  any  one  during  the  term  of 
their  emplojrment.  In  Rucker  v.  Hall  the 
contract  provided,  If  the  owner  found  a  par- 
chaser  independent  of  the  agents,  she  would 
pay  them  one-half  of  the  specified  commis- 
sion on  a  sale  to  their  customer  "as  compen- 
sation for  their  services  in  advertising,"  etc. 
In  Maze  v.  Gordon  the  brokers'  ccmtract  was 
for  12  months  and  provided  for  payment  of 
commission  "in  the  event  of  withdrawing  the 
sale  of  said  property  during  the  time."  Here 
the  contract  provided: 

"If  sold  to  a  party  to  whose  attention  said 
property  was  brought  through  the  agency  of 
said  agent,"  the  broker  shall  receive  6  per  cent, 
"as  a  commission  for  promoting  said  sale." 

This  language  imports  an  obligation  on  the 
part  of  the  broker,  to  oititle  him  to  conunis- 
sions,  to  do  something  more  than  merely 
show  the  property  and  make  nnsucceaafnl 
efforts  wholly  unconnected  with  and  ~  to  no 
extent  traceable  to  the  subsequent  sale.  His 
commissions  depended  entirely  upon  results 
accomplished — for  "promoting"  or  procuring 
the  sale.  There  Is  nothing  in  the  language 
of  this  contract  which  takes  it  oat  of  tbe  gen- 
eral rule  requiring  the  broker  to  be  tbe  pro- 
curing or  efBdent  cause  of  the  sale  in  order 
to  entitle  him  to  commissiona 

The  principles  stated  In  Stroat  v.  Hob- 
bard,  104  Me.  366,  71  Ati.  1020  and  Moore  v. 
Bblman  Real  Estate  Co.,  129  Ark.  465,  196 
S.  W.  479,  cited  by  respondent,  are  In  conflict 
with  this  rule.  However,  in  the  former  case 
the  facts  were  far  more  favorable  to  a  re- 
covery measured  by  the  "procuring  cause" 
requirement  than  in  tbe  Instant  case.  The 
broker,  during  the  life  of  the  contract,  ob- 
tained an  offer  from  the  subsequent  purchas- 
er and  brought  him  into  negotiations  with 
the  owner.  Tte  latter  rejected  the  c^er. 
Five  days  later  he  canceled  the  contract,  and 
but  one  week  later  sold  to  the  same  party 
for  only  $120  more  than  the  offer  obtained 
by  the  broker.  It  appears  from  the  facts 
stated  in  Moore  v.  Holman  that  tbe  broker's 
efforts  were  the  procuring  cause  of  the  sale, 
which  was  made  vrithin  two  months  &om  the 
expiration  of  the  contract,  and  that  be  was 
Justly  entitled  to  his  commissions.  Tbe  coo- 
tract  provided  for  payment  of  commissions  to 
the  broker  if  the  property  should  be  sold  "on 
Information  secured  through  this  agen<7.'* 
The  dissottlng  opinion  critldsed  tbe  reason- 
ing of  the  majority  opinion,  saying  a  sale 
"on  Information  secured  through  this  agen- 
cy" should  be  construed  to  mean  on  Informa.- 
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tkm  soiBciait  to  constltnte  the  moTlog  cause 
of  tbe  sale. 

In  Wmiams  y.  Lealle,  111  Ind.  70,  12  N.  E. 
102,  the  proTisioii  of  the  contract  under  con- 
Btmctlon  was : 

"If  a  customer  is  introduoed  through  the 
agency  of  the  taid  Leslie  [the  broker],  and  a 
sale  is  afterwards  consummated  with  such  cus- 
tomer, I  agree  to  pay  the  commission  before 
mentioned,  whether  the  time  of  this  agreement 
shall  have  expired  or  not"  (E}mphaaia  added 
here.) 

The  coort  said: 

"I%e  effect  of  that  clause  was,  that  In  the 
event  of  a  sale,  where  or  by  whomsoever  cod- 
snmmated,  if  made  to  a  customer  introduced 
through  the  agency  of  Leslie— that  is,  </  «k« 
latter  too*  the  proeuring  eauie  of  the  sole— he 
was  to  have  his  commission."  (Bmphaais  added 
here.) 

In  Shipman  ▼.  WUkeson  (Sup.)  112  N.  T. 
Supp.  885,  in  which  the  facts  were  very  simi- 
lar to  those  In  the  Instant  case,  the  dedslve 
question  was  the  meaning  of  the  clause  in  the 
contract  entitling  the  broker  to  cranmlsslon 
If  the  farm  was  sold  after  the  eviration  of 
the  contract  "on  Information  obtained 
through  your  agency."    The  court  said: 

"The  only  valid  purpose  of  the  stipulation  in 
question  must  be  to  protect  the  broker  fnm 
Itas  of  compensation  for  successful  efforts  in 
procuring  a  purchaser,  culminating  in  a  sale  on 
the  stipulated  terms  after  the  broker's  authority 
to  effect  a  sale  has  terminated.  It  is  a  shield 
to  protect  the  agent,  not  a  sword  to  injure  his 
principal." 

For  the  reasons  given,  the  Judgment  Is  re- 
versed. 


We  concur: 
VANT,  J. 


I.ANGBON,  P.  jr.;  STUBTE- 
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(District  Ceurt  of  Appeal,  Second  District,  Di- 
vision 1,  California.  March  18,  1921.  Hear- 
ing Denied  by  Supreme  Court  May  16,  1821.) 

I.  Danages  «=>7»(l)— 50  cent*  per  box  liqui- 
dated  damages   for   fruit    marketed    outside 
citrus  fnilt  assodation  held  reooveraMs  from 
member  as  liquidated  damage*. 
A  by-law  of  a  citrus  fruit  growers'  co-op- 
erative marketing  association  requiring  a  stock- 
bolder,  failing  to  permit  the  association  to  mar- 
ket his  fruit  while  remaining  a  member,  to  pay 
CO  cents  per  box  for  every  box  of  fruit  other- 
-wise  sold  or  consigned,  held  enforceable  under 
CSv.  Code,  H  1670,  1671,  by  action  by  the  as- 
sociation against  such  a  member,  as  providing 
for  liquidated  damages,  not  a  penalty. 


2.  Contracts  «=>li6(6)  —  Monopolies  9=9l6 
(I)— Citrus  fruit  growers'  asaociatloa  beld 
not  a  monopoly  or  In  restraint  of  trade. 

A  citrus  fruit  growers'  co-operative  market- 
ing association  held  not  to  be  presumed,  with- 
out proof,  to  have  a  purpose  to  do  acts  in  re- 
straint of  trade  or  produce  an  unlawful  monop- 
oly, in  view  of  St  1909,  p.  583,  so  that  its  com- 
plaint against  a  member  to  collect  liquidated 
damages  under  its  by-laws  of  50  cents  per  box 
for  his  marketing  his  fruit  through  other  agen- 
cies than  plaintiff  was  not  demurrable. 

3.  Agriculture  6=96— Fruit  growers'  associa- 
tion, though  not  for  profit,  could  collect  liqui- 
dated damages  from  member  violating  by- 
laws. 

That  a  dtms  fruit  growers'  oo-operative 
marketing  association  was  a  nonprofit  organ- 
ization did  not  militate  against  its  right  to 
collect  from  a  member  liquidated  damages  in- 
curred by  him  for  marketing  his  fruit  through 
other  agendes,  in  the  absence  of  a  showing 
of  intent  to  divert  the  money  thus  collected  to 
some  ultra  vires  purpose. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Action  by  the  Anaheim  CMtrus  Fruit  As- 
sociation against  L.  C.  Yeoman.  From  Judg- 
ment for  plalntifl,  defendant  appeals.  Af- 
firmed. 

Leonard  Evans,  of  Atiyhpim,  and  Frank  F. 
Oster,  of  Los  Angeles,  for  appellant 

H.  C.  Head  and  A.  W.  Rutan,  botti  of 
Santa  Ana,  for  resp<Hident 

JAMES,  J.  In  this  action  fbere|  was  a 
Judgment  for  the  plalntlfF,  and  defendant  has 
appealed  therefrom,  adopting  the  alternative 
method  in  bringing  up  the  record.  There  Is 
printed  in  appellant's  brief  material  portions 
of  the  Judgment  roll  and  sudi  evidence  as 
Is  relevant  to  a  consideration  of  the  questions 
presented. 

The  cause  of  action  alleged  In  the  com- 
plaint was  for  tbe  recovery  of  a  sum  al 
money  as  liquidated  damages  arising  under 
a  term  of  a  contract  made  by  defendant 
with  the  plaintiff.  In  the  record  presented 
It  is  shown  that  the  plaintiff  was  at  all  times 
material  to  the  controversy  a  corporation 
organized  for  tbe  purpose  of  oiabUng  Its 
members  to  Jointly  conduct  the  operation  of 
harvesting  and  marketing  citrus  fruits  grown 
upon  land  owned  by  such  members.  The 
underlying  plan  of  the  organization  was  co- 
operative, and  no  persons  were  eligible  to 
membership  except  those  who  produced  citrus 
fruit  which  they  desired  to  market  The  by- 
laws which  were  subscribed  by  the  stock- 
holders provided  that  the  corporation  should 
have  the  sole  and  exclusive  right  to  pidt, 
grade,  pack,  market  and  sell  the  citrus  fruit 
raised  by  the  members  on  the  land  described 
in  the  certificates  of  stock — in  brief,  gave  to 
the  association  the  exclusive  right  to  manage 
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and  oontrd  the  harvesttng  and  markedng  of 
crops  of  the  several  members.  The  condition 
expressed  in  the  by-lawsj  under  which  the 
alleged  cause  of  action  arose  was  that  which 
required  of  a  stockholder  who  failed  to  per- 
mit the  association  to  market  his  fruit,  while 
remaining  a  member,  that  he  pay  the  sum 
of  60  cents  per  box  for  every  box  of  fruit 
otherwise  sold  or  consigned.  In  the  year 
1919  the  defendant,  who  was  then  a  member 
of  the  association  plaintiff,  marketed  568 
boxes  of  oranges  through  agencies  outside  of 
the  association,  and  refused  to  pay  the  stipu- 
lated 50  cents  per  box  to  the  plaintiff.  This 
action  was  thereafter  brought. 

Appellant  insists  that  the  judgment  ren- 
dered In  this  case  cannot  be  upheld  for  sever- 
al reasons,  chief  of  which  Is  that  the  stipu- 
lation expressed  in  the  by-laws  providing  for 
the  payment  of  50  cents  per  box  by  each  stock- 
bolder  -who  should  violate  the  agreement  Is 
void  and  of  no  effect;  this  because,  as  it  is 
argued,  the  condition  Imposed  a  penalty 
which  the  law  does  not  permit  to  be  recov- 
ered. 

[1]  Aside  from  any  provisions  of  statute, 
it  has  long  been  held  under  decisions  having 
their  basis  in  the  common  law  that  a  contract 
is  not  enforceable  where  a  sum  of  money  as 
a  penalty  Is  provided  to  be  paid  In  the  event 
of  a  breach,  and  where  the  sum  fixed  has 
no  reference  to,  and  finds  no  support  in,  the 
amount  of  actual  damage  sustained  by  the 
complaining  party.  Anson  on  Contracts,  par. 
34T.  The  effort  of  the  law  has  always  been 
to  work  the  equitable  result  that  for  the 
breach  of  a  simple  contract  obligation  there 
shall  be  cast  upon  the  delinquent  party  a 
liability  to  respond  to  such  damages  only  as 
will  i^imisb  reasonable  compensation  for 
the  injury  done.  Hence  It  has  been  held  that 
a  penalty,  so  stated  to  be  and  answering  to 
its  definition  strictly,  is  never  recoverable, 
but  that  the  party  shall  be  remitted  to  his 
r^nedy  for  compensatory  relief.  It  has  also 
been  held,  nevertheless,  that  an  agreement 
fixing  the  amount  of  damages  for  the  breach 
of  a  contract  In  advance,  where  such  amount 
could  be  shown  to  be  reasonably  proportion- 
ate to  the  actual  damages  sustained,  or 
where,  because  of  the  i>eculiar  nature  of  the 
contract,  it  would  be  extremely  difficult  to 
ascertain  the  amount  in  which  the  Innocent 
party  has  suffered  damage,  is  allowed  to  be 
enforced.  Sedgwick  on  Damages,  v<d.  1,  par. 
403  et  seq.  Our  Civil  Code  (sections  1670 
and  1671)  has  narrowed  the  rule  by  not  al- 
lowing the  enforcement  of  a  ccmdition  fixing 
damages  In  advance  except  "when,  from  the 
nature  of  the  case,  It  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual  dam- 
age" ;  hence  we  have  only  to  Inquire  In  this 
case  as  to  whether  the  contract  was,  in  Its 
terms  and  conditions,  and  as  shown  by  sur- 
rounding circumstances,  fTUch  as  to  fall  with- 
in  the   denominated  class.     In  construing 


contiactB  tor  the  puipoae  of  determining 
whether  the  damages  provided  to  be  secured 
should  be  treated  as  a  penalty,  or  as  dam- 
ages properly  liquidated,  the  courts  have 
paid  some  attention  to  the  terms  used  by  the 
parties  In  describing  these  damages.  For 
instance,  in  Tayloe  v.  Sandiford,  7  Wheat 
13,  6  L.  Ed.  384,  the  court  said: 

"The  parties  themselves  denominate  it  a  pen- 
alty, and  it  would  reqnire  very  strong  evidence, 
to  authorize  the  court  to  say  that  their  own 
words  do  not  express  their  own  intent" 

This  language  is  a  fidr  expression  of  the 

conclusion  expressed  In  earlier  cases.  It  need 
only  be  added  that  more  recent  authorities, 
including  decisions  of  our  own  Supreme 
Court,  have  receded  from  the  view  that  th6 
language  of  the  parties  In  diaracterlsing  the 
damages  fixed  is  controlling  or  of  any  greet 
force  in  determining  the  legal>  effect  to  be 
given  the  contract ;  this  for  the  reason  that 
the  Intention  of  the  parties  is  not  the  main 
fact  to  be  ascertained  in  such  a  case,  but  it 
is  rather  that  the  court  shall  be  enabled  to 
find  as  to  whether,  under  all  the  circum- 
stances, the  parties  have  made)  a  contract 
which  is,  under  the  law,  enforceable.  Under 
this  rule  the  assertions  of  the  persons  con- 
cerned as  e.^pressed  in  their  contract  become 
items  only  to  be  considered  in  the  aggregate 
of  the  evidence.  Our  Supreme  Court  In 
Nakagawa  v.  Okamoto,  164  Cal.  718>  130  Pac' 
707,  has  said: 

"In  determining  whether  a  provision  in  a 
contract  is  for  liquidated  damage  or  for  a  pen- 
alty, 'the  fundamental  rule  so  often  announced 
is  that  the  conBtniction  of  the  stipulations  de- 
pends in  each  case  upon  the  intent  of  the  par- 
ties, as  evidenced  by  the  entire  agreement  con- 
strued in  the  light  of  the  ciicnmstancea  under 
which  it  was  made.'" 

Upon  analysis  it  will  be  seen  that  the  cases 
of  Potter  V.  Ahrens,  110  CaL  674, 43  Pac  388, 
and  Consolidated  Lumber  Co.  v.  City  of  Los 
Angeles,  33  Cal.  App.  698,  166  Pac.  385,  an- 
nounce neither  a  more  extended  nor  limited 
construction-  than  is  declared  applicable  in 
the  case  first  cited.  In  controversies  of  this 
kind  the  difficulty  is  not  so  much  In  finding 
the  rule  of  law  to  apply  to  a  case  which  ad- 
mittedly falls  within  the  excepted  class  de- 
scribed in  section  1671,  Civil  Code,  but  rather 
to  determine  whether  under  the  given  facts 
the  case  is  entitled  to  be  so  classified.  The 
parties  to  the  contract  here  under  considera- 
tion did  denominate  the  sums  which  the  de- 
fendant would  be  required  to  pay  by  reason 
of  a  failure  to  market  his  fruit  through  the 
plaintiff  association  as  "liquidated  damages** 
so  that,  as  an  Item  in  the  evidence  suggesting 
proper  Interpretation  to  be  given,  the  ex- 
pression used  Indicates  a  recoverable  damage, 
and  not  a  penalty.  Irrespective  of  this  ex- 
pression in  the  contract,  'we  think  that  tlie 
facts  and  circumstances  shows  In  evldenoa 
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an  tsuppart  tbe  plalntliTa  caatentton  that 
recovery  should  be  sustained  for  the  amount 
fixed  by  the  by-laws  of  the  association.  The 
association  was  organized-  for  the  purpose 
ot  the  better  handling  of  citrus  fruits  through 
the  co-operatlTe  and  joint  effort  of  its  mem* 
bers.  From  the  nature  of  the  organlzatioa 
and  the  statement  of  its  purposes  as  found  in 
Its  articles  and  b^-laws,  it  can  be  fairly  and 
reasonably  inferred  that  by  the  co-operation 
of  its  members  mutual  adrahtages  would  ao 
erne  to  aU  through  greater  economy  in  han- 
dling and  shipping  and  the  securing  of  more 
advantageous  marketing  facilities.  These  re- 
sults would  be  dependent  directly  upon  the 
performance  by  the  members  of  their  agree- 
ment to  deliver  their  fnilt  into  the  hands  of 
the  association  for  the  purposes  declared. 
Defendant  sought  to  show  at  the  trial  tliat 
the  damage  which  would  accrue  to  the  as- 
sociation by  reason  of  any  of  its  members 
failing  or  refusing  to  market  their  fruit 
through  the  association  could  be  easily  and 
exactly-  ascertained,  and  that  such  damage 
would  consist  wholly  of  a  proportionate 
amount  of  overhead  operating  cost  By  the 
line  of  questioning  pursued  it  was  made  clear 
that  the  association  would  sufTer  an  actual 
monetary  loss  by  reason  of  the  failure  of  de- 
fendant to  deUver  his  fruit  at  the  association 
packing  house  for  market,  as  he  had  agreed 
to  do,  but  in  the  very  nature  of  the  case  we  do 
not  think  that  such  damage  should  be  the  only 
damage  considered  to  have  been  suffered  by 
the  plaintiff.  Other  elements  have  already 
been  suggested.  The  existence  and  life  of  the 
association  Itself  depended  upon  its  being  fur- 
nished fruit  to  dispose  of  in  the  public  mar- 
ket A  redaction  in  the  amount  of  fruit  so 
bandied  would  not  only  tend  to  increase  the 
overhead  cost  to  the  nontransgressing  mem- 
bers, but,  we  may  assume,  to  some  extoit 
affect  the  prestige  and  standing  of  the  as- 
sociation as  a  marketing  concern.  The  argu- 
ment would  be  the  same,  regardless  of  the 
quantity  of  fruit  which  might  have  been  de- 
livered by  the  defendant,  whether  it  com- 
posed but  a  small  fractional  part  or  one- 
half  or  more  of  the  entire  product  designed 
to  be  marketed  by  the  plaintiff  agency. 
Enough  has  been  said,  we  think,  to  show 
tbat  the  case  falls  within  the  class  as  to 
which  the  law  iKrmlts  damages  to  be  liqui- 
dated by  contract  In  advance  of  their  occur- 
rence. It  follows  as  a  necessary  conclusion 
tbat  plaintiff  was  entitled  to  recover  the 
exact  amoimt  fixed  in  its  contract  as  the 
sum  per  box  which  defendant  should  pay  by 
reason  of  his  fttllure  to  market  this  fruit  in 
the  manner  agreed. 

[2]  There  is  nothing  in  the  articles  of  incoi^ 
poration  of  the  plaintiff  or  its  by-laws,  or 
in  the  evidence  of  its  methods,  wtaldi  tends 


to  show  that  any  purpose  of  the  association 
was  to  do  acts  in  restraint  of  trade  or  pro- 
duce an  unlawfully  monopoly.  The  statute  of 
this  state  defining  acts  which  are  made  penal 
as  having  an  Improper  effect  upon  merchan- 
dising expressly  excepts  organizations  form- 
ed for  the  purpose  of  conducting  operations 
for  marketing  at  a  reasonable  profit  or  the 
marketing  of  products  "whi(±i  cannot  other- 
wise be  so  marketed."  Stats,  of  1909,  p.  S93. 
It  will  not  be  inferred,  without  proof  of  the 
fact,  that  an  organization,  the  purposes  of 
which  appear  to  be  legal  and  legitimate  on 
their  face,  is  actuated  by  a  hidden  design  to 
operate  in  a  way  that  Is  prohibited  by  law. 
None  of  the  cases  cited  by  appellant  fit  the' 
facts  illustrated  here.  Herri  man  v.  Menzies, 
U6  Cal.  16,  44  Pac  730,  8S  L.  EL  A.  318,  56 
Am.  St  Kep.  81,  dted  by  respondent.  Is  in 
point  as  sustaining  the  contusions  which  we 
have  Just  expressed. 

The  complaint  of  plaintiff  contained  a 
statement  of  the  provisions  as  to  the  organ- 
isation of  the  plaintiff,  the  fact  that  the  de- 
fendant was  a  member  thereof,  and  set  out 
that  portion  of  the  by-laws  relating  to  the 
agreement  made  by  the  members  of  the  as- 
sociation respecting  the  marketing  of  their 
fruit  and  the  paying  of  the  amount  of  00 
cents  per  box  for  a  failnre  to  deliver  the 
fruit  to  the  association ;  it  contained  a  state- 
ment of  the  number  of  boxes  of  oranges 
which  were  diverted  from  the  agency  of  the 
plaintiff  by  the  defendant,  and  a  statement  of 
the  demand  made  by  the  plaintiff  upon  the 
defendant,  and  an  allegation  that  plaintiff 
had  suffered  damages  by  the  act  of  defend- 
ant, and  that  it  was  "impracticable  and  ex- 
tremely difficult  to  the,  the  actual  damage 
suffered."  The  demurrer  of  the  defendant 
to  the  complaint  was,  we  think,  pvapetly 
overruled. 

[3]  l^e  plaintiff's  existence  as  a  nonprofit 
association  does  not  in  any  wise  militate 
against  its  right  to  dalm  the  damages  re- 
covered. As  a  corporation  considered  singly. 
It  designed  to  make  no  profit;  the  advan- 
tages, pecuniary  and  otherwise,  resultant  up- 
on its  operations,  descended  immediately  to 
the  co-operating  stockholders.  As  an  agency 
for  the  purpose  of  distributing  this  benefit 
In  such  manner,  the  coriwration  existed  aa 
such,  and  by  its  corporate  name  it  was  en- 
titled to  prosecute  this  action.  As  to  whether 
it  might,  upon  collecting  the  money,  sequester 
it  in  a  fund  not  contemplated  by  the  terms  of 
its  articles,  and  ao  cmisummate  an  act  ultra 
vires,  is  of  no  concern  here.  No  snch  Intent 
Is  shown. 

The  judgment  appealed  from  la  afllrmed. 

We  concnr:    OONRBY,  P.  J.;  SHAW,  J. 
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(63  Cal.  Aw>.  27) 

LOS  ANQELES  GAS  &  ELECTRIC  CORPO- 
RATION V.  DEPARTMENT  OF  PUBLIC 
SERVICE  OF  CITY  OF  LOS  ANGELES  at 
al.    (Civ.  3674.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.  March  21,  ld21.  Hear- 
ing Denied  by  Supreme  Court  May  19,  1921.) 

Electricity  «=9ty2  —  Pnbllo  Mrvice  commis- 
sions «=36— IMuniclpelly   owned   public   utili- 
ties are  not  subject  to  Railroad  Commission. 
The  Railroad  Commission  is  not  empowered 
to  regulate   and   superrise  municipally  owned 
public  utilities,  so  that  a  municipality  construct- 
ing electric  works  to  supply  itself  and  its  in- 
habitants with  electricity,  in   connection   with 
its  aqueduct  system  constructed  under  Const, 
art.  11,  {  19,  need  not  obtain  from  the  Railroad 
Commission  the  certificate  required  by  Public 
Utilities  Act,  |  60,  of  public  convenience  and 
necessity. 

Appeal  from  Superior  Ctourt,  Iioa  Angeles 
Coun^ ;  J.  P.  Wood,  Judge. 

Action  by  Los  Angeles  Oas  &  Blectrlc  Cor- 
I>oratlon  against  the  Department  of  Public 
Service  of  the  Oity  of  Ix»  Angeles  and  oth- 
ers. Trom  Judgment  for  defmdants,  plain- 
tiff appeals.     Affirmed. 

Paul  Overton,  S.  W.  Guthrie,  and  H.  J. 
Goudge,  all  of  Loa  Angeles,  and  Samuel 
Poorman,  Jr.,  for  appellant. 

Charles  S.  Bumell,  City  Atty.,  W.  B.  Matr 
bews,  I/ewls  E.  Whitehead,  and  Ray  C.  Ilb- 
erhard,  all  of  l/os  Angeles,  for  respondents. 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion to  enjoin  the  department  of  public  serv- 
ice of  the  city  of  lios  Angeles,  and  the  board 
of  public  service  commissioners  of  that  city, 
from  erecting,  constructing,  operating,  or 
maintaining  an  eJectrical  distributing  sys- 
tem in  the  city  of  Los  Angeles,  until  such 
time  as  the  Railroad  Commission  of  the 
state  should  issue  a  certificate  of  "public 
convenience  and  necessity"  therefor.  The 
lower  court  rendered  Judgment  in  favor  of 
the  defendants,  and  pL^intifl  has  appealed. 

The  plaintiff  is  a  corporation  engaged,  un- 
der proper  franchisee,  in  generating,  furnish- 
ing, and  distributing  electric  energy  to  con- 
stmiers  in  the  city  of  Los  Angeles  and  else- 
where, for  compensation,  and  Itas  erected 
and  constructed  poles,  wires,  conduits,  and 
other  electrical  apparatus  and  api^lances  in 
the  streets  and  public  places  of  that  city 
for  the  purpose  of  carrying  on  its  business. 
Under  the  powers  conferred  by  the  state 
Constitution  (article  XI,  {  19)  and  its  own 
charter,  the  city  of  Los  Angeles  constructed 
an  aqueduct  system  for  the  purpose  of  pro- 
viding for  the  use  of  its  inhabitants  an  ad- 
ditional su^ly  of  water  from  the  watershed 
of  the  Owens  river.  This  aqueduct,  by  rea- 
son of  the  fact  that  its  intake  is  more  than 


2,000  feet  higher  than  its  southerly  termi- 
nus in  the  city  of  Loa  Angeles,  affords  op- 
portunltes  along  its  course  for  the  develop- 
ment of  electric  energy  from  the  fall  or  flow 
of  the  water.  Since  March  23, 1912,  the  dty, 
through  its  board  of  public  service  commis- 
sioners, has  been  engaged  In  the  construc- 
tion of  works  for  generating  electric  energy 
from  the  flow  of  water  In  the  aqueduct,  and 
for  transmitting  it  into  the  city,  where 
plants  and  a  complete  system  have  been  con- 
structed for  distributing  such  energy  for 
domestic,  commercial,  and  industrial  uses 
and  purposes,  including  public  street  light- 
ing. More  than  $8,000,000  have  been  expend- 
ed in  this  enterprise.  At  the  time  this  liti- 
gation was  initiated,  the  city  of  Los  Ange- 
les, In  competition  with  plaintiff,  was  sup- 
plying some  15,000  consumers  with  electric 
energy,  and  was  furnishing  approximately 
40  per  cent,  of  all  public  street  lighting  in 
the  dty. 

In  bringing  this  action  for  an  injunction, 
the  appellant  takes  the  position  that  the  re- 
spondents, in  constructing  and  operating  an 
electrical  distributing  system  for  the  pur- 
pose of  furnishing  and  supplying  electric  en- 
ergy to  the  inhabitants  of  the  dty  of  Los 
Angeles,  are  not  performing  governmental 
functions,  but  are  acting  solely  in  a  propri- 
etary capadty,  to  the  same  extent  as  the 
plaintiff  and  other  private  corporations.  It 
therefore  contends  that,  in  the  operation  of 
its  public  utilities,  the  dty  is  subject,  as  are 
all  private  corporations  thus  engaged,  to  the 
provisions  Of  the  Public  UtillOes  Act  Its 
particular  complaint  is  that,  before  begin- 
ning the  construction  of  its  works,  the  dty 
did  not,  and  never  has,  obtained  from  the 
State  Railroad  CJommlssIon  the  certlflcate  re- 
quired by  section  50  of  the  Public  Utilities 
Act  (Stats.  1915,  p.  148),  "that  the  present 
or  future  public  convenience  and  necessity 
require,  or  will  require,  such  construction," 
The  dty  takes  the  ground  that  It  was  unnec- 
essary for  it  to  obtain  such  certificate, 
claiming  that  the  Public  Utilities  Act  has 
no  application  to  any  public  service  carried 
on  by  it  as  a  munidpal  corporation. 

The  sole  question  presented  on  this  appeal 
Is  whether  or  not  the  Railroad  Ommission 
of  the  state  is  empowered  to  regulate  and 
supervise  munldpally  owned  public  utilities. 
When  the  Judgment  In  this  action  was  rea- 
dered  in  the  lower  court,  the  preqxtsition 
was  an  open  one.  Further  controversy  has, 
however,  been  preduded  by  the  recent  ded- 
sion  of  the  Supreme  Court  in  City  of  Pasa- 
dena V.  Railroad  Commission  of  California, 
192  Pac.  25.  In  that  case  the  dty  of  Pasa- 
dena, under  authority  of  its  charter,  con- 
structed electric  works  for  the  purpose  <^ 
supplying  its  inhabitants  with  electridt^'. 
It  extended  its  wires  to  the  adjoining  dty  of 
South    Pasadena,    and    thereafter    suK>Iied 
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electiidty  to  the  Inhabitants  of  the  latter 
city  for  similar  purposes.  On  complaint  of 
the  Pacific  Gas  &  Electric  Company,  which 
was  also  engaged  In  supplying  electricity  to 
the  inhabitants  of  South  Pasadena,  the  Rail- 
road Commission,  assuming  to  act  imder  the 
provisions  of  the  Public  Utilities  Act,  made 
an  order  requiring  the  dty  of  Pasadena  to 
file  with  It  a  complete  schedule  of  all  of  its 
rates,  rules,  and  regulations  for  the  service 
of  electric  energy  to  consumers  within  the 
limits  of  South  Pasadena.  The  city  of  Pasa- 
dena thereupon  applied  to  the  Slupreme  Court 
for  certiorari  to  review  the  order  of  the 
commission,  taking  the  exact  position  now 
assumed  by  the  dty  of  Los  Angeles  in  the 
Instant  case,  that  the  Public  Utilities  Act. 
under  which  the  Railroad  Commission  made 
the  order,  has  no  application  to  any  public 
service  carried  on  by  a  munldpal  corpora- 
tion. The  court,  in  its  dedsion  written  by 
Mr.  Justice  Shaw,  and  concurred  in  by  the 
other  members  of  the  court,  held  that  the 
provisions  of  the  Constitution  authorizing 
the  Legislature  to  make  laws  conferring  on 
the  Railroad  Commission  power  to  control, 
supervise,  and  reflate  public  utilities  In 
the  state  of  Galifomia,  and  to  fix  rates  for 
commodities  furnished  by  public  utilities, 
apply  exclusively  to  private  corporations  and 
natural*  persons,  or  associations  of  persons, 
and  do  not  indude  public  service  carried  on 
by  munidpalltles.  It  also  held  that  the 
Constitution  did  not  give  tKe  Legislature 
authority  to  confer  upon  the  commission 
power  to  regulate  the  rates  of  service  charg- 
ed by  munldpal  corporations  operating  mu- 
nldpally  owned  public  utilities. 

The  court,  therefore,  squarely  held  that 
the  Public  Utilities  Act,  under  which  the 
Ballroad  Commission  assumed  to  act  In  the 
Pasadena  Case,  the  provision  of  which  plain- 
tiff In  the  instant  case  attempts  to  Invoke, 
bas  no  application  to  any  public  service  car- 
ried on  by  a  municipal  corporation  under 
the  authority  of  the  Constitution  and  laws 
of  the  stale.  City  of  Pasadena  v.  Railroad 
Gommission,  etc.,  supra.  A  petition  for  a 
r^earlng  of  the  case  after  the  decision  was 
denied. 

No  good  can  be  accomplished  by  further 
reference  or  apt  quotation  from  that  opin- 
ion. Suffice  it  to  say  that  it  comprehensive- 
ly deals  with,  and  satisfactorily  settles,  the 
exact  legal  question  Involved  In  this  case. 
The  lower  court  was  correct  in  holding  that 
the  Railroad  Commission  was  without  juris- 
diction In  the  instant  case,  and  that  it  was 
unnecessary  for  the  ctty  of  Loa  Angeles  to 
apply  to  the  commission  for  the  certificate 
of  public  convenience  and  necessity  In  the 
matter  of  the  construction  and  maintenance 
of  its  munldpally  oi)erated  electric  plants 
and  distributing  systems. 

The  conclusion  we  have  reached  renders 


it  unnecessary  to  consider  the  question  rais- 
ed by  respondents,  whether  ot  not  the  plain- 
tiff could  maintain  the  actlML 
The  judgment  ia  affirmed. 


We    concur: 
ARDS,  J. 


KEBRIQAN,    JT.;     BICH- 


(61  Cal.  App.  769) 

HUN8T0CK  V.  ROYAL  SECURITIES  COR' 
PORATION    at   al.    (Civ.  3476.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Mardi  18,  1021.  Hear- 
ing Denied  by  Supreme  Court  May  16,  1921.) 

1.  Prlnelpal  ud  sarety  «=342— That  surety  did 
not  know  bond  for  completion  of  building  was 
to  secure  purchase  price  immaterial. 

A' lot  purchaser,  not  having  funds  to  pay 
either  for  the  lot  or  the  building  be  desired 
to  erect  thereon.  Induced  the  vendor  to  con- 
sent to  his  mortgaging  the  lot  to  obtain  funds. 
The  vendor  exacted  a  bond  to  protect  him  in 
ca'se  of  purchaser's '  failure  to  complete  the 
building.  The  building  was  never  completed, 
aiid  the  security  was  all  exhausted  on  sale 
under  the  mortgage.  Held,  that  the  surety  was 
liable  on  the  bond,  although  he  did  not  know 
that  the  bond  was  to  aecore  unpaid  purchase 
money,  for,  if  the  building  had  been  completed, 
the  security  would  have  been  ample  to  protect 
both  vendor  and  mortgagee. 

2.  Principal  and  saraty  «s»S9  —  Strained  oon> 
stnictlon  of  a  centraet  of  suretyship  Improper. 

A  snre^  will  not  be  held  bound  through  any 
strained  construction  of  his  contract,  but  under 
Civ.  Code,  i  2837,  the  contract  should  be  con- 
strued just  as  the  meaning  of  other  contracts 
is  determined. 

3.  Prinolpal  aad  surety  «=s»59  — Intent  being 
ascertained,  raaponslbillty  of  surety  la  lim« 
Ited  by  conditions  imposed. 

Once  the  intent  of  a  written  contract  ot 
suretyship  is  ascertained,  the  responsibility  of 
the  surety  is  limited  strictly  by  the  conditions 
imposed  by  such  construction. 

4.  Principal  and  surety  «s>59  —  Commerolal 
sureties  are  not  favorites  of  the  law. 

A  coinmerdal  surety  who  receives  a  premi- 
um for  executing  a  surety  bond  is  not  a  favorite 
of  the  law,  and  as  such  entitled  to  strict  con- 
struction of  the  contract  as  an  ordinary  surety 
for  accommodation. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Robert  H.  Hunstock  against  the 
Royal  Securities  Corporation  and  Frank  B. 
Ruben.  Prom  a  judgment  for  plaintiff  the 
first-named  defendant  appeals.    Affirmed. 

Muhleman  ft  Crump,  of  Los  Angeles,  tor 
appellant. 

Seth  B.  Smith  and  O.  O.  De  Oarmo,  both 
of  Los  Angeles,  for  respondent 


4s»F0r  other  < 
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JAMES,  S.  This  action  was  brongbt  and 
recovery  allowed  upon  a  bond  executed  by 
one  Ruben  with  the  appellant  corporation  as 
surety,  and  In  favor  of  the  plaintiff.  Judg- 
ment was  In  accordance  with  the  prayer  of 
the  complaint,  and  from  that  Judgment  this 
appeat  is  takeax. 

As  to  the  main  facts  no  dispute  is  diown 
in  the  record.  It  appears  that  in  November, 
1916,  Ruben  was  desirous  of  purchasing  from  i 
the  plaintiff  a  lot  in  the  dty  of  Los  Angeles 
upon  which  to  erect  an  apartment  house. 
The  price  of  the  property,  as  agreed  upon  be- 
tween plaintiff  and  Ruben,  was  the  sum  of. 
$15,000.  Ruben  had  not  the  money  to  pay 
the  whole  of  the  purchase  price,  or  in  fact, 
as  appears  later,  any  part  of  It.  However, 
it  was  agreed  that  $4,000  in  cash  should  be 
paid  to  the  plaintiff,  and  that  the  balance  of 
the  price,  to  wit,  111,000  was  to  be  evidenced 
by  two  notes,  one  for  $1,000  and  another  for 
$10,000,  which  notes  were  to  mature  in  10 
and  20  months  respectively,  and  to  be  se- 
cured by  a  trust  deed  which  was  to  be  sec- 
ond in  priority  to  another  debt  which  is  here- 
inafter referred  to.  In  order  to  secure  funds 
with  which  to  pay  to  plaintiff  the  $4,000  and 
to  erect  the  apartment  house,  it  was  neces- 
sary for  Ruben  to  borrow  $45,000.  Plaintiff 
understood  this  and  agreed  that  a  trust  deed 
might  be  given  by  Ruben  to  secure  payment 
of  the  $46,000,  which  deed  plaintiff  agreed 
might  be  first  in  point  of  security  to  the  trust 
deed  made  in  his  favor,  which  has  Just  been 
referred  to,  with  the  condition,  however,  that 
Ruben  should  sectire  a  bond  running  to  the 
plaintiff,  the  penalty  of  which  bond  was  to  be 
the  sum  of  $10,000,  and  which  Ixnid  would 
guarantee  that  Ruben  would  erect  and  com- 
I^ete  the  apartmoit  house  in  accordance  with 
plans  and  specifications  already  prepared, 
and  which  had  been  approved  by  the  plaintiff. 
TtM  various  documents  were  executed  simul- 
taneously, the  Initial  payment  on  the  pur- 
chase price  was  made,  and  the  transaction 
was  closed.  Ruben  comimenced  the  erection  of 
the  building  and  continued  the  same  for  a 
number  of  months,  when  he  ceased  work, 
leaving  the  structure  uncompleted.  He  had 
not  only  failed  to  discharge  his  Interest  obli- 
gations to  the  l>eneflciary  under  the  first  trust 
deed,  but  also  to  the  plaintiff.  Before  pro- 
ceeding with  a  necessary  statement  of  fur- 
ther facts,  we  here  quote  the  material  por- 
tions of  the  bond  instrument: 

"Know  all  men  by  these  presents  that  Frank 
B.  Ruben,  as  principal,  and  Royal  Securities 
Corporation,  a  corporation,  as  surety,  are  held 
and  firmly  bound  onto  R.  H.  Hnnstock  in  the 
sum  of  ten  thousand  ($10,000.00)  doUars  gold 
coin  of  the  United  States  of  America  to  be  paid 
to  the  said  R.  H.  Hunstock,  his  executors,  ad- 
ndnistratora,  or  assigns,  for  whidi  payment  well 
and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  successors, 
and  assigns,  firmly  by  these  presents. 

"Sealed  with  our  seala  and  dated  the  14th  day 
•f  November,  1916. 


TFbe  condition  of  the  above  obligation  is  sndi 
that  Frank  B.  Rnben,  the  principal  herein,  dial! 
construct  and  complete  a  ninety  (90)  roomed 
apartment  house  on  the  premises  known  as  lot 
eleven  (11)  and  the  north  half  of  lot  twelve 
(12),  block  IE,  Knob  HiU  tract,  being  located 
on  the  west  side  of  Alvarado  street  between 
Si:cth  street  and  Ocean  View  avenne,  wliicb 
building  shall  be  completed  within  six  months 
from  the  date  hereof,  according  to  the  plans  and 
specifications,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue." 

It  will  be  noted  that  the  six  months'  term 
specified  In  the  bond  expired  on  the  14th  of 
May,  1917.  At  that  time  Ruben  was  still  at 
work  on  the  building,  and  be  continued  so  at 
work  until  some  time  in  July  of  that  year, 
■wh&a  he  abandoned  the  structure.  At  or 
shortly  after  the  date  when  Ruben  ceased  to 
work  upon  the  building,  and  in  July,  the 
plaintiff  by  his  attorneys  notified  the  surety 
on  the  bond  of  the  failure  of  Ruben  to  com- 
plete the  structure  and  advised  the  surety 
that  plaintiff  would  look  to  the  former  for 
compensation  for  any  damages  which  might 
be  sustained  by  reason  of  "delay  in  complet- 
ing this  building."  On  July  25,  1817,  plain- 
tiff exercised  his  option  to  declare  the  prin- 
cipal and  interest  due  on  the  two  promissory 
notes  of  Ruben  and  thereafter  proceeded  to 
have  a  sale  made  of  the  property  under  the 
trust  deed.  In  October,  1917,  the  holder  of 
the  first  trust  deed  exercised  a  like  option 
and  caused  the  property  to  be  sold  for  the 
sum  of  $45,000,  that  being  the  principal  sum 
advanced  under  that  loan  agreement.  Under 
the  plaintiff's  sale  but  $500  was  realized, 
leaving'  a  balance  due  on  the  principal  of 
$10,500.  The  sale  under  the  first  trust  deed 
wipied  out  the  security  and  extinguished  the 
interest  of  the  plaintiff.  This  action  was 
then  brought  to  recover  from  the  surety.  The 
court  found  upon  sufBcient  evidence  that,  had 
the  building  been  constructed  by  Ruben  aa 
agreed,  the  property  would  have  b&ax  wortb 
not  less  than  $66,000,  but  that  in  the  state  it 
was  when  abandoned  by  Ruben  it  was  worth 
not  to  exceed  $45,000  (that  being  the  amount 
of  the  first  lien  debt).  There  was  also  suffi- 
cient evidence  to  support  the  finding  as  made 
that  at  the  time  the  surety  corporation  en- 
tered Into  the  undertaking  in  favor  of  the 
plaintiff  it  had  knowledge  of  the  transaction 
between  the  plaintiff  and  Ruben  in  which  the 
bond  was  required  to  be  given;  this  with 
the  exception  that  the  court  made  a  further 
finding  in  the  following  terms: 

"SaW  defendant  did  not  know  or  have  any  no- 
tice that  said  bond  was  given  to  secnre  any 
part  of  the  purchase  price  of  said  lot  or  for  any 
purpose  other  than  to  insure  the  eompIetioB  of 
said  building." 

So  It  Is  made  to  appear  that,  bad  Raben 
completed  the  building  as  he  agreed  to  con- 
struct it,  in  accordance  with  plans  and  speti- 
fications  approved  by  the  parties,  the  prt^ 
erty  would  have  been  worth  enough  to  hare 
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rq«ld  both  the  holder  of  the  first  tnut  deed 
and  the  plaintiff  for  the  full  amount  of  their 
debta  That  this  reault  would  have  followed 
la  not  made  the  subject  of  any  serious  argu- 
ment in  the  case. 

[1-S]  Appellant's  claim  that  the  Judgment 
should  not  be  sustained  rests  upon  the  con- 
tention that  under  the  terms  of  the  undertak- 
ing and  the  particular  finding  made  by  the 
court  as  last  adverted  to  the  obligation  of 
the  surety  could  in  no  wise  be  extended  so  as 
to  cover  any  loss  suffered  by  the  plaintiff  by 
reason  of  the  failure  of  Buben  to  pay  his 
purchase  price  notes  according  to  their  terms, 
and  the  argument  is  that  the  only  liability 
which  could  accrue  under  the  terms  of  the 
bond  would  be  liability  for  the  rental  value 
of  the  property  with  a  completed  building 
thereupon.  If  there  were  limiting  terms  in- 
cluded or  suggested  by  necessary  construction 
of  the  bond  instrument,  which  would  tend  to 
show  that  the  agreement  was  only  as  contend- 
ed for  by  appellant,  that  position  might  be 
maintained.  The  case  made  in  the  record  la 
that  the  plaintiff  exacted  the  bond  from 
Buben  for  the  very  purpose  of  Insuring  him 
against  the  failure  of  Buben  to  erect  upon 
the  property  a  building  which  would  make 
the  value  of  the  whole  adequate  security  for 
the  unpaid  portion  of  the  purchase  price. 
Whether  the  particular  Intent  was  expressed 


bonds,  are  less  entitled  to  Inslet  that  they 
stand  as  favorites  under  the  law  than  those 
who  become  bound  as  a  matter  of  friendly 
accommodation.  The  surety  here  was  such  a 
corporation  and  received  a  premium  for  ex- 
ecuting the  bond. 

From  the  conclusions  expressed  It  follows 
that  the  Judgment  should  not  be  disturbed. 

The  Judgment  is  affirmed. 

W»  concur:    CONBET,  P.  J.;  SHAW,  J. 


Ex  parte  VAN  ZANOT. 


(SS,  Cal.  App. 

(Cr.  657,) 


38) 


(District  Conrt  of  Appeal,  Third  District,  OaH* 
fomia.    March  22,  1021.) 

Criniial   law  «s>2l2— VerHled    complaint   oa 
personal  knowledge  sufficient  to  austala  !•<• 
suanoe  of  a  warrant  without  other  deposi- 
tlon*. 
A  verified  complaint  before  a  magistrate 
which  contains  direct  allegations  of  the  com- 
mission of  a  felony,  and  not  merely  allegations 
on  information  and  belief,  is  sufficient  to  au- 
thorize the  magistrate  to  issne  a  warrant,  with' 
out  his  requiring  other  depositions  in  accord- 
ance with  Pen.  Code,  if  811-«IS. 

•    Application  by  J.  N.  Van  Zandt  for  a  writ 
of  habeas  corpus  to  secure  his  release  from 

Writ  dlB- 


to  the  surety,  we  think  of  no  moment.    The 

Instrument  eiecuted  by  It  was  general  In  Its '  ^stody  on'a  "char^  of  foixery' 
terms  and  did  guarantee  that  Buben  would  ;  ciiafged. 
erect  and  complete  the  building  referred  to 
within  the  time  spedfled.  A  breach  of  the 
condition  would  result  in  the  surety  becom- 
ing liable  for  any  damages  which  would  ac- 
crue to  plaintiff  as  a  natural  and  reasonable 
result  of  the  failure  of  Buben  to  perform  his 
contract.  By  reason  of  Buben's  default,  the 
cont(»nplated  security  was  depreciated  and 

plaintiff  suffered  damage.    We  think  he  was '  4.       .  c.       t         .  ,  .  ^    ^ 

^titled  to  recover.    The  citations  presented   P'  °'  ^"  ,^"T'°'  T°  ^  ''"^^^"^^^J^'^e- 

by  appellant  as  to  the  favored  position  which   ^""/"^f*  ^'""f  °^,  forgery.    The  al- 

*I  ,         J     i,.    ,         ,1   i»*        II  I  legations  of  the  complaint  are  positive  and 

a  surety  occupies  under  the  law  all  state  well-  „  "i  „„  .^ .,  »  u  ,t  *     tt  ..,. 

i™„„„  .„H  r„„Ho^»„^„i  r, ^H-.„=     rp„.«;not  on  information  and  belief.    He  urges  the 


Walter  F.  Lynch,  of  Stockton,  for  peti- 
tioner. 

Edward  Van  Vranken,  Dlst  Atty.,  of  Stock- 
i  ton,  for  respondent. 

i  PBEWETT,  Presiding  Justice  pro  tern. 
!  The  petitioner  is  held  in  durance  under  a 
I  warrant  issued  by  a  magistrate  of  the  coun- 


known  and  fundamental  propositions.  True 
enough  It  is  that  a  surety  will  not  be  held 
bound  through  any  strained  construction  of 
the  terms  of  bis  contract.  In  construing  his 
contract  and  In  ascertaining  its  meaning,  pre- 
cisely the  same  rules  apply  as  to  parties  in 
other  situations.  Civ.  Code,  {  2837 ;  Sather 
Banking  Oo.  v.  Briggs  Co.,  138  CaL  724,  72 
Pac.  352.  Once  the  Intent  of  the  Instrument 
is  ascertained,  then  the  responsibility  of  the 
surety  Is  limited  strictly  by  the  conditions 
imposed  under  such  construction.  Stevens  y. 
Partridge,  88  lU.  App.  665;  Brandt  on  Sure- 
tyship (3d  Ed.)  par.  107. 

[4]  While  there  seems  to  be  no  occasion  for 
Invoking  the  exception  to  the  rule  in  this  case, 
it  may  be  ronarked  that  the  tenor  of  more 
recent  authorities  is  to  hold  that  surety  com- 
panies Issuing  their  obligations  for  a  price, 
and    being    In    the   business    of  '  furnishing 


single  point  In  support  of  his  plea  for  liberty 
that  a  magistrate  should  not,  on  the  com- 
plaint alone,  unfortified  with  depositions,  is- 
sue a  warrant  for  the  arrest  of  a  person 
charged  with  the  commission  of  a  felony. 
He  cites  sections  811,  812,  and  813  of  the 
Penal  Code  as  authority  for  this  position. 
It  is,  we  think,  universally  conceded  that  a 
complaint  made  upon  information  and  belief 
must  be  thus  supported.  Ex  parte  Dimmig, 
74  Cal.  164,  15  Pac.  619.  While  this  case  is 
clearly  authority  for  the  claim  that  a  com- 
plaint based  only  upon  information  and  be- 
lief will  not  support  a  criminal  proceeding, 
it  is  likewise  authority  to  the  effect  that  the 
complaint  alone  may  under  proper  drcnm- 
stances  be  entirely  sufilcient. 

We  quote  from  that  case  the  following  in- 
stru(^Te  language: 
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"Of  coarse,  where  there  was  some  eTidence 
opon  which  the  magistrate  acted,  we  would 
not  interfere.  It  may  be  also  true  that  the 
original  information  might  be  treated  as  a 
deposition;  and  in  such  view,  if  it  contained 
positive  evidence  of  facts  tending  to  show  guilt, 
it  might  be  sufScient  as  a  basis  for  the  issuance 
of  a  warrant," 

This  case  has  been  dted  as  authority  In 
many  later  decisions,  and  it  has  never,  so 
far  as  we  are  Informed,  been  either  over- 
ruled or  doubted.  It  is  quoted  with  approval 
in  Matter  of  the  Application  of  Mills  Sing, 
13  Cal.  App.  736,  110  Fac.  693,  where  the 
court  says: 

"The  complaint  which  initiates  a  criminal 
proceeding  need  not  be  verified.  Fen.  Code,  li 
806.  If  verified,  however,  and  containing  pos- 
itive evidence  of  facts  tending  to  show  gnilt, 
the  same  may  be  treated  by  the  magistrate  as 
the  deposition  required  by  section  812  of  the 
Fenal  Code." 

The  Dinunlg  Case  received  consideration 
at  the  hands  of  the  court  in  the  case  of  Mod- 
era  Loan  Co.  t.  Police  Court,  12  Cal.  App. 
582,  108  Paa  66,  and  tbe  court  comments  as 
follows: 

"He  also  claims  that  under  section  1627  of 
the  Penal  Code  the  evidentiary  and  not  the 
ultimate  facts  should  be  stated.  Here  the  affi-' 
davit  set  forth  the  commission  of  the  larceny 
not  npon  information,  but  in  positive  terms, 
and  in  view  of  the  decisions  in  Bz  parte  Dim- 
mig,  74  Cal.  164  [15  Pac.  619],  and  People  v. 
Staples,  91  Cal.  23  [27  Pac.  623],  this  last 
contention  would  seem  to  have  as  Uttle  merit 
as  the  first  one." 

It  is  possible  that  this  quotation  may  be 
treated,  in  view  of  the  ultimate  conclusion  of 
the  court,  as  a  dictum;  still  it  is  not  with- 
out value  in  this  connection.  In  the  Staples 
Case,  91  Cal.  23,  27  Pac.  523,  the  precise 
point  Involved  in  the  instant  case  was  raised, 
and  in  passing  thereon  Chief  Justice  Beatty, 
sustained  by  the  entire  court,  said: 

"One  ground  of  the  motion  was  that  the  mag- 
istrate before  whom  his  examination  was  had 
issued  his  warrant  of  arrest  without  having 
taken  any  depositions  of  witnesses  in  support 
of  the  charge  laid  in  the  complaint,  thus  vio- 
lating, as  he  claims,  the  provisions  of  sections 
811,  812,  and  813  of  tbe  Fenol  Code.  In  sup- 
port of  this  point  he  cites  and  relies  on  the 
case  of  Ex  parte  Dimmig,  74  Cal.  164.  But 
that  case  lends  no  support  to  his  contention, 
for  two  reasons:  In  the  first  place,  the  com- 
plaint in  this  case,  unlike  the  complaint  against 
Dimmig,  is  positive  and  direct  in  its  allegation 
of  every  fact  necessary  to  support  the  charge 
laid,  and  is  therefore  in  itself  a  sufficient  depo- 
sition within  the  doctrine  of  the  Dimmig  Case. 
In  the  second  place,"  etc. 


We  find  no  case  in  tbe  70  years  of  our 
state's  history  In  which  an  accused  person 
has  been  discharged  by  any  court  of  general 
appellate  Jurisdiction   for  the  sole  reason  |  question.    In  that  case  tlra  complaint  diar^ 


'  that  the  complaint  was  not  corroborated  with 
depositions,  and  we  are  confident  that  no 
such  case  can  be  found.  Wbere  tbe  same 
point  arises  in  tens  of  thousands  of  cases 
and  it  meets  with  the  uniform  aoqniesceace 
of  the  bench  and  bar,  a  strong  inference 
arises  that  their  acquiescence  is  Justified. 

In  addition  to  the  Dimmig  Case,  the  peti- 
tioner refers  us  to  a  number  of  cases  wblcb 
he  insists  support  his  position.  Some  of 
these  will  be  briefly  noticed.  In  Ex  parte 
Blake,  155  Cal.  586,  102  Pac.  269,  18  Ann. 
Cas.  815,  strongly  relied  upon  by  petitioner, 
we  find  nothing  not  in  harmony  with  the 
cases  above  cited.  That  was  a  case  where 
the  petitioner  was  charged  In  a  justice's 
court  with  the  commission  of  a  misdemeanor 
of  which  the  court  had  Jurisdiction.  The 
court  quotes  from  the  Dimmig  Case  with  ap- 
proval and  points  out  a  difference  between 
complaints  for  felonies  and  mere  misdemean- 
ors. The  case  is  not  in  point.  He  draws  our 
attention  to  Ex  parte  Conner,  3  CaL  App. 
241,  84  Pac.  999.  It  U  true  that  In  this  par- 
ticular case  the  court  intimates  the  neces- 
sity for  depositions  in  addition  to  the  origi- 
nal information  or  complaint  But  that  was 
a  proceeding  under  section  701  of  the  Penal 
Code,  and  the  court  Justified  Its  conclusion 
in  these  words: 

"Nor  do  we  think  that  the  written  informa- 
tion verified  by  her  shows  the  facts  necessary 
to  justify  the  issue  of  the  warrant."  ' 

This  authority  does  not  support  the  claims 
of  the  petitioner  herein;  on  the  contrary,  the 
plain  implication  therefrom  is  that  tbe  reri- 
fied  information  would  have  been  held  sufS- 
cient if  It  liad  shown  the  necessary  facts.    It       ' 
seems  that  In  proceedings  under  section  701       ' 
the  complaining  pleading  is  called  an   "in-       ' 
formation"  instead  of  a  complaint  | 

No  more  does  Ex  parte  Hartwell,  28  CaL  { 
App.  627,  153  Pac.  730,  aid  tbe  peUUoner. 
The  reported  opinion  in  tliat  case  contains 
a  criticism  of  the  complaint  upon  which  the 
accused  was  arrested,  but  the  only  point 
before  tbe  court  was  the  competency  of  the 
complaint  as  evidence  upon  the  preliminary 
examination.  It  was  held  to  be  inadmissible 
for  this  purpose.  The  question  as  to  its  suf- 
ddency  to  Justify  the  issue  of  a  warrant  did 
not  arise,  and  no  attempt  was  made  to  de- 
cide it.  The  case  contains  no  impUcatica 
that  a  complaint  under  oath  stating  sufficient 
facts  would  not  Justify  the  issue  of  a  wai^ 
rant 

People  T.  Lee  Look,  143  CaL  218,  76  Pae. 
1028,  throws  no  more  light  on  the  qaestloB 
now  under  consideration  than  to  show  that 
the  point  can  be  raised  only  before  examina- 
tion and  commitment 

Ex  parte  Spears,  88  COL  640,  26  Pac.  608, 
22  Am.  St  Rep.  341,  discussed  at  tbe  oral 
argument,  does  not  throw  any  light  on  tbe 


Digitized  by 


Google 


Cal.) 


KATZENBACH  &  BULLOCK  CO.  v.  BRESLAUEB 

(1»7  p.) 


9G7 


only  "on  Information  and  belief,"  and  It 
comes  Bquarely  within  the  doctrine  of  Ex 
parte  Dimmig,  supra. 

Petitioner  cites  with  some  confidence  the 
case  of  Church  t.  Calhoun,  129  Mich.  128, 
88  N.  W.  403.    That  case  Is  not  authority  on 
any  point  involved  herein.    In  that  case  the 
defendant  was  arrested  In  a  civil  action  on 
a  capias  ad  respondendum  upon  an  affidavit 
by  a   layman  charging  the  defendant  with 
certain  acts  of  malpractice  which,  it  appear- 
ed, were  within  the  knowledge  only  of  tech- 
nically   skilled    Burgeons.      The    court    held 
that  the  failure  of  the  affidavit  to  show  that 
possession  of  such  skill  by  the  affiant  ren- 
dered it  Insuffldent     It  is  argued  that,  as 
the  Instant  case  is  a  charge  of  forgery,  the 
affiant  cannot  have  known  that  the  petition- 
er well  or  otherwise  knew  that  the  check  vras 
false,  forged,  and  counterfeit.    But  this  con- 
tention is  not  sound.    While  there  are  many 
cases  where  one  person  cannot  be  heard  to 
say  that  another  possesses  knowledge  of  a 
given  matter,  there  are  nevertheless  many 
cases  In  which  he  may,  In  a  variety  of  ways, 
very  satisfactorily  know  this.    He  may  have 
beard  the  other  admit  It  or  he  may  have 
beard  him  make  declarations  from  which  the 
knowledge  Is  Infallibly   Inferred,  or,  again, 
he  may  have  seen  conditions  which  impute 
the  knowledge.     It  is  not  insisted  that  any 
other  matters  stated  in  the  complaint  are 
such  as  might  not  have  been  known  to  the 
deponent. 

Our  conclusion  is  tiiat  an  uncorroborated 
verified  complaint,  stating  sufficient  facts, 
justifies  the  magistrate  in  Issuing  a  warrant 
of  arrest.  He  must  be  "satisfied"  therefrom 
that  a  crime  has  been  committed,  and,  fur- 
thermore, he  must  find  therefrom  reasonable 
cause  to  believe  that  the  accused  is  guilty. 
These  things  must  be  shown  fully  and  by 
positive  statement;  but  the  Legislature  did 
not  intend  to  require  close  technical  accura- 
cy in  discriminating  between  probative  and 
ultimate  facts.  A  less  satisfactory  rule 
would  permit  many  guilty  persons  to  escape 
nod  would  render  It  difficult  to  apprehend 
criminals  who  commit  certain  classes  of 
crimes. 

The  petitioner  Is  remanded  and  the  writ 
discharged. 


2.  Sales  <^9333— Where  title  retained  no  lien 
exists  requiring  sale  In  manner  of  pledged 
property. 

Where  title  to  personal  property  is  re- 
tained by  the  seller,  no  seller's  lien  exists,  and 
seller  is  not  required  to  sell  in  the  same  man- 
ner as  in  case  of  pledged  property  under  Civ. 
Code,  §§  3002,  3049. 

3.  Sales  iS=»202(t),  335— No  title  passes  where 
no  eash  paid  under  "cash  on  delivery"  oon- 
traot,  80  that  resale  need  not  be  as  if  goods 
were  pledged. 

Where  goods  are  sold  "cash  on  delivery" 
and  no  cash  is  paid,  the  title  remains  in  the 
seller,  and  in  selling  the  goods  for  the  buyer's 
account  he  is  not  obliged  to  sell  in  the  manner 
of  one  enforcing  a  lien  mider  Civ.  Code,  ti 
3002,  3049. 

4.  Sales  i»=>384(7)— Sale  by  seller  for  default- 
ing  buyer's  aooount  Axes  damages  recover- 
able. 

Where  the  seller,  on  buyer's  refusal  to  ac- 
cept, sold  the  goods  and  the  price  obtained  by 
him  was  the  highest  price  obtainable  in  the 
nearest  available  market,  this  was  sufficient  to 
fix  his  measure  of  damages,  under  Civ.  Code, 
§  3311,  in  the  absence  of  evidence  that  the 
price  obtained  was  not  the  value  of  the  goods. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Action  by  the  Eatzenbach  ft  Bullock  Com- 
pany against  A.  Breslauer.  From  Judgment 
for  plaintiff,  defendant  appeali.    Affirmed. 

A.  Breslauer,  in  pro.  per. 
Willard  P.  Smith,  of  San  Francisco,  for  re- 
spondent. 


We  concur:    HABT,  J.;  BURNETT,  J. 


(SI  Cal.  App.  7ES) 

KATZENBACH  &  BULLOCK  CO.  v.  BRES- 
LAUER.   (Civ.  3661.) 

(DiBtriet  Court  of  Appeals,  First  District,  Divi- 
sion 2,  California.    March  17,  1921.) 

I.  Appeal  and  error  «s»IOII(l)— Finding  on 
eonflloting  evidence  not  reviewable. 
A  finding  by  the  trial  court  npon  conflicting 
evidence  is  not  reviewable. 


liANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  against  him  In 
an  action  to  recover  damages  for  the  breach 
of  a  contract  by  defendant  for  the  purchase 
of  a  carload  of  caustic  soda.  The  findings 
show  that  the  plaintiff  is  a  New  Jersey  cor- 
poration and  filed  a  copy  of  its  articles  of 
Incorporation  In  the  office  of  the  secretary  of 
state  of  the  state  of  California,  and  a  certi- 
fied copy  thereof  in  the  office  of  the  county 
clerk  of  San  Francisco;  that  the  contract 
sued  upon  was  entered  into  between  the  par- 
ties for  the  purchase  and  sale  of  a  carload  of 
caustic  soda  at  an  agreed  price,  f.  o.  b.  San 
Francisco,  payable  cash  on  arrival;  that  up- 
on the  arrival  of  the  goods,  plaintiff  notified 
defendant,  and  defendant  thereupon  refused 
to  accept  or  pay  for  said  goods;  that  the 
plaintiff,  because  of  such  refusal,  was  obliged 
to  warehouse  the  goods  and  to  sell  them  in 
the  nearest  available  market,  which  was  at 
San  Francisco;  and  that  said  caustic  soda 
was  sold  at  the  best  price  obtainable  in  said 
market. 

[1]  Some  point  waa  made  by  appellant  that 
it  had  been  mutually  agreed  between  the  par- 
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ties  that  the  contract  sbould  be  canceled, 
abandoned,  and  rescinded.  The  trial  court 
found,  upon  conflicting  evidence,  that  It  was 
not  so  agreed  and  that  said  contract  was 
never  canceled,  abandoned,  and  rescinded. 
We  are  therefore  not  at  liberty  to  go  into 
this  question  of  fact 

[2]  The  only  other  point  made  by  the  appel- 
lant is  that  the  plaintiff  did  not  have  the 
right  to  sell  the  caustic  soda  without  giving 
notice  of  sale  to  the  defendant  Ai^>ellant 
contends  that  the  present  case  falls  within  the 
provisions  of  sections  3002  and  8049,  Civil 
Code,  and  that  notice  of  sale  was  necessary. 
Section  3002  deals  with  pledged  property, 
providing  that  notice  shall  be  given  to  the 
pledgor  of  the  time  and  place  of  sale.  Sec- 
tlcm  3049  provides  that  one  who  sells  person- 
al TpTopertj  has  a  special  lien  thereon,  de- 
pendent oa  poesession,  for  its  price,  and  may 
enforce  such  lien  as  in  the  case  of  a  pledge. 
It  is  admitted  by  respondent  that  if  the  title 
to  this  caustic  soda  had  insaed  to  the  defend- 
ant the  plaintiff  would  have  had  a  lien  there- 
on for  its  price  and  would  have  been  bound 
to  give  notice  of  the  time  and  place  of  sale 
as  In  the  case  of  a  pledge. 

However.  It  has  been  held  that  where  title 
to  personal  property  is  retained  by  the  ven- 
dor, no  lien  exists.  Eads  v.  Kessler,  121  Cal. 
244.  63  Pac.  656;  Eayfleld  v.  Van  Meter,  120 
Cal.  416,  420,  B2  Pac.  666;  Gibbs  v.  Ranard, 
86  CaL  581,  26  Pac.  63.  Under  such  circum- 
stances, the  vendor  is  not  required  to  sell  in 
the  same  manner  as  in  a  case  of  pledged 
property.    Gibbs  ▼.  Banard,  supra. 

[S,  4]  It  has  been  repeatedly  held  that 
where  goods  are  sold  to  be  paid  for  In  cash 
upon  delivery,  no  title  passes  until  the  cash 
la  paid.  Hilmer  v.  HUls,  138  Cal.  at  page 
139,  70  Pac.  1080;  Brinkley-Douglas  Fruit 
Oa  V.  Silman,  83  CaL  App.  643,  at  page  647, 
166  Paa  371;  Hewes  v.  Germain  Fruit  Co., 
106  CaL  441,  89  Pac.  853.  The  trial  .court 
has  found  that  the  goods  were  sold  to  be  paid 
for  upon  delivery.  Payment  was  never  made. 
Under  such  drcnmstances,  the  title  remained 
in  plaintiff  and  he  could  not  enforce  a  lien 
against  his  own  property.  Gibbs  v.  Banard, 
supra;  Bayfield  ▼.  Van  Meter,  supra.  The 
evidence  and  findings  here  are  that  the  price 
obtained  by  plaintiff  was  the  highest  price 
obtainable  In  the  nearest  available  market 
That  is  all  that  Is  required  of  plaintiff  under 
the  circumstances  here.  Hewes  t.  Geimain 
Fruit  Co.,  supra. 

Section  3311,  OivU  Code,  provides  the  meas- 
ure of  damages  in  case  of  a  breach  of  the 
buyer's  agreement  to  accept  and  pay  for  per- 
sonal property,  the  title  to  which  Is  not  vest- 
ed in  him.  It  is  provided  that  in  the  event 
the  property  is  not  sold  In  accordance  with 
secticm  3049,  the  damages  shall  be  the  excess, 
If  any,  of  the  amount  due  from  the  buyer,  un- 
der the  contract,  over  the  value  to  the  seller, 


together  wifh  tlie  excess.  It  any,  of  tbie  ex- 
penses properly  incurred  In  carrying  the 
property  to  market  over  those  which  would 
have  been  incurred  for  the  carriage  thereof, 
if  the  buyer  had  accepted  it 

It  will  be  observed  from  the  case  of  Hewes 
r.  Germain  Fruit  Co.,  supra,  that  in  a  case 
where  the  title  to  the  property  has  not 
passed,  the  vendor  may  or  may  not  sen  the 
same  in  accordance  with  the  provisions  of 
section  3049,  Civil  Code;  the  advantage  of 
complying  with  the  provislcms  of  said  section 
being  that,  in  such  case,  the  price  obtained 
Is  conclusive  evidence  as  to  the  valne  of 
the  property.  Under  the  method  of  sale 
adopted  by  the  plaintiff  here,  the  price  ob- 
tained by  him  was  not  conclusive  as  to  the 
value  of  goods.  Hewes  v.  Germain  Fmlt 
Co.,  supra;  Meyer  v.  McAllister,  24.  CaL  Agip. 
16,  140  F^c.  42.  However,  there  was  no 
substantial  evidence  offered  that  the  price 
obtained  was  not  the  value  of  the  goods,  and 
there  was  evidence  that  it  was  the  best  price 
obtainable  and  was  the  value  of  the  goods 
at  the  time,  and,  as  we  have  stated,  the  trial 
court  has  found  that  the  price  was  tlie  best 
price  obtainable. 

We  think  there  are  no  other  matters  that 
require  discussion. 

The  Judgment  is  aflSrmed. 

We  c<mcur:  KOUBSE,  J.;  STUBTEl- 
VANT,  J. 


(a  Cal.  App.  78S) 

CORTELYOU  et  ux.  v.  VOGEL  et  aL 
(Civ.  3245.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  March  21,  IQZl. 
Hearing  Denied  by  Supreme  0>urt  May  18, 
1921.) 

i.  Mortgaaea  «=95S8,  597— Substltntios  of  deed 
of  trust  for  mortgaoe  held  valid. 

Where  the  parties  to  a  mortgage,  interest 
to  which  was  in  arrears,  giving  the  mortgagee 
the  right  to  foreclose,  agreed  that  instead  of 
foreclosing,  the  parties  should  execute  m,  deed 
of  trust  that  the  note  and  mortgage  be  can- 
celed, the  interest  thereon  being  added  to  the 
principal  in  the  deed  of  trust,  that  the  mort- 
gagee be  authorized  to  make  further  advances 
to  protect  the  title,  to  be  secured  by  the  deed  of 
trust  and  that  no  equity  of  redemption  ahoold 
be  allowed  the  mortgagor  under  the  deed  of 
trust  after  sale  of  the  property  under  its  pow- 
er of  sale,  and  that  he  might  pay  the  indebted- 
ness at  any  time  up  to  and  Including  a  year 
from  date  of  the  agreement,  which  agreement 
was  carried  out  by  the  mortgagee  by  canceling 
the  note  and  mortgage  and  making  further  ad- 
vances, the  agreement  was  not  invalid  as  cnt- 
ting  off  the  mortgagor's  right  to  redeem;  (Sv. 
Code,  i  2889,  not  applying  to  such  a  case,  bat 
only  to  original  transactions. 
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2.  Mortgaoes  «=>596,  597— Subctitutloa  of  deed 
of  trust  for  mortgaoo  held  valid. 

'Where  parties  to  a  mortgage,  by  an  agree- 
ment subsequent  to  and  entirely  independent 
of  tbe  original  transaction,  moved  by  nev  con- 
sideration, anbstittite  a  deed  of  trust  for  a 
mortgage,  such  a  new  contract  is  legal  and 
binding  npon  the  parties  to  tbe  deed  of  trust 
aa  a  recognized  form  of  security;  and  when  it 
contains  a  power  of  sale  it  gives  the  grantee 
thereunder  a  right  to  collect  his  debt  either  by 
foreclosure  or  by  sale  under  the  power  con- 
tained, and  nntS  he  has  exercised  his  option 
to  use  the  power  of  sole  as  a  means  of  securing 
repayment  of  tbe  debt  the  equity  of  redemption 
which  the  mortgagor  possesses  is  not  defeaited. 

3.  Mortgages  «=>86  (3)— Evidence  held  not  to 
show  dares*  compelling  execution  of  tmet 
deed. 

In  action  involving  validity  of  trurt  deed 
substituted  for  mortgage  in  arrears,  evidence 
that  mortgagor  was  financially  embarrassed  by 
litigation,  that  he  was  in  some  degree  of  ill 
health,  that  he  was  much  worried,  and  that  the 
mortgagee  knew  these  facts,  and  still  insisted 
npon  being  paid  the  interest  due  him,  and  de- 
clared that  he  would  foreclose  if  he  was  not 
paid,  heUt  to  fall  short  of  proof  that  the  deed 
of  trast  Was  not  fairly  and  voluntarily  executed 
by  one  capable  of  contracting. 

4.  Mortgages  4=325(2)— Deed  of  trost  need 
■ot  be  supported  by  full  consideration. 

Where  deed  of  trust  is  not  executed  under 
circumstances  showing  it  not  to  have  been 
freely  and  voluntarily  made,  the  element  of 
fairness  in  the  consideration  is  niUmportant, 
the  most  that  is  required  being  a  valuable  con- 
aideration. 

6.  Appeal  and  error  «=>I070(2)— Absence  of 
flndlng  on  Icene  where  evidence  sapports  ap- 
pellee Is  not  reversible. 
There  being  evidence  which  would  support 

■  finding  of  consideration  for  a  deed  of  trust, 

the  absence  of  such  a  finding  is  not  reversible 

error  on  the  mortgagor's  appeaL 

Aroeal  from  Superior  Oourt,  Loa  Angeles 
Connty;   Fred  H.  Taft,  Judge. 

Action  by  James  G.  Cortelyou  and  wife 
a^lnst  H.  Oscar  Vogel  and  another.  From 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

M.  M.  Meyers  and  Leslie  R  Clawson,  both 
of  Los  Angeles,  for  appellants. 

Oscar  Lawler  and  James  E.  Degnan,  both 
of  Los  Angeles,  for  respondents. 

GRAIO,  J.  The  contract,  whose  construc- 
tion forms  the  basis  of  this  litigation,  con- 
sists of  a  grant  deed,  trust  Instructions,  and 
a  declaration  of  trust  There  can  be  no  ques- 
tion but  that  the  parties  Intended  these  In- 
Ntmments  to  be  read  together  as  a  single 
contract 

"We,  the  undersigned,  do  hereby  certify  and 
dedare  that  the  foregoing  declaration  of  trust 
No.  S758  correctly  and  accurately  sets  forth 


and  declares  the  trusts  under  and  upon  which 
said  real  property  is  held  by  the  said  trustee 
and  do  also,  hereby  agree  to  and  do  approve, 
ratify  and  confirm  tbe  same  in  all  particulars. 
"To  be  signed  by: 

"James  O.  Cortelyou, 
"H.  Oscar  Vogel. 

"[Signed]    Jas.  O.  Cortelyou,  Payor. 

"Address,  6970  Hayea  Ave. 
"[Signed]    H.  Oscar  Vogel,  Payee. 
"Address,  Sierra  Madre." 

It  will  not  be  necessary  to  set  forth  the 
declaration  of  trust  in  full,  but  It  is  suffl- 
dmt  to  say  that  it  contains  recitals  of  an 
Indebtedness  "from  the  payor,"  Cortelyou, 
to  the  "payee,"  Vogel,  and  of  a  trusteeship 
upon  the  pert  of  the  Title  Insurance  ft  Trust 
Company  and  the  provisions  of  trust  the 
manner  In  which  It  should  be  executed,  a 
power  of  sale  under  certain  conditions  and 
directions  for  the  distribution  of  the  pro- 
ceeds of  sale,  and  other  provisions  usually 
found  In  trust  agreements.  Regarding  tbe 
instruments  mentioned  as  one,  they  consti- 
tute a  deed  of  trust  to  secure  the  payment 
by  Cortelyou  of  |10,450,  with  Interest  there- 
on at  the  rate  of  8  per  cent  per  annum,  and 
further  advances  to  Vogel  on  or  before  the 
24th  day  of  April,  1917.  If  this  Instrument 
had  been  executed  as  an  original  contract 
no  question  would  be  made  as  to  Its  validity, 
for  deeds  of  trust  have  been  upheld  In  Cal- 
ifornia decisions.  Sacramento  Bank  v.  Al- 
corn, 121  Oal.  379,  63  Pac  818;  Elnaid  v. 
Kaelln,  22  Cal.  App.  388,  134  Pac.  870.  But 
as  we  understand  appellant,  he  contends  that 
because  the  deed  of  trust  was  substituted 
for  a  note  and  mortgage  the  deed  of  trust 
is  Inoperative  as  such,  and  that  It  will  be 
considered  tn  equity  as  a  mortgage.  There- 
fore, he  claims  that  Vogel  has  an  equity  of 
redemption. 

[1]  It  Is  a  ft^ct  that  a  note  for  $10,000 
with  Interest  thereon  at  8  per  cent  per  an- 
num, and  mortgage  to  secure  the  same  had 
been  executed  dated  July  8,  1916,  and  that 
on  April  4,  1916,  Cortelyou  was  cdz  months 
In  arrears  In  the  payment  of  the  Interest; 
that  the  mortgage  contained  the  usual  pro- 
vision that  upon  the  default  of  any  Install- 
ment of  Interest  the  mortgagee  might  declAre 
the  whole  sum  of  the  principal  and  interest 
due  and  payable,  and  proceed  with  foreclo- 
sure, and  that  Voj^el  had'  so  declared,  and 
had  notified  Cortelyou  that  unless  payment 
was  made  at  once  foreclosure  proceedings 
would  be  instituted.  The  parties  then 
agreed  that  Instead  of  filing  a  suit  in  fore- 
closure this  trust  agreement  should  be  ex- 
ecuted; that  Vogel  would  cancel  the  note 
and  mortgage  held  by  him ;  that  the  Interest 
then  due  thereon  should  be  added  to  tbe 
principal  In  the  deed  of  trust,  and  that  Vog- 
gel  should  be  authorized  to  make  further 
advances  to  protect  the  title  of  the  proper^ 
conveyed,  which  he  did  to  the  amount  of 
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over  $6,000 ;  that  such  adTances  ahoald  also 
be  secured-  by  the  deed  of  trust,  and  that  no 
equity  of  redemption  should  be  allowed  Cor- 
telyou  under  the  deed  of  trust  after  sale  of 
the  property  under  its  power  of  sale;  and 
that  he  might  pay  the  Indebtedness  at  any 
time  up  to  and  Including  April  24,  1917. 
This  agreement  was  carried  out,  and  the 
note  and  mortgage  were  canceled  by  Vogel. 
Cortelyou  and  his  wife  executed  a  grant 
deed  by  which  the  legal  title  to  the  premises 
was  conveyed  to  the  trustee.  Cortelyou 
made  out  and  signed  the  trust  instructions 
and  the  trust  company  executed  its  declar- 
atl<m  of  trust  in  conformity  therewith,  and 
«ntered  upon  the  performance  at  its  trust 
It  may  be  especially  noted  that  after  April 
24,  1917,  Cortelyou  signed  his  approval  of 
this  declaration  in  the  language  quoted 
above. 

[2]  Assuming  that  the  parties  to  this  deed 
of  trust  were  compos  mentis  and  acting  free- 
ly and  voluntarily,  no  sufficient  legal  reason 
is  {nresented,  and  we  know  of  ncme  which 
would  prevent  them  from  thus  contracting 
with  one  another.  Section  2889  of  the  CSvIl 
Code  has  no  ai^llcatlon  to  such  a  case,  for 
it  only  purports  to  apply  to  original  transac- 
tions. This  Is  clear  from  the  language  at 
the  section  itself,  and  our  Supreme  Court  Id 
Watson  V.  Edwards,  106  Gal.  70,  38  Pac.  527, 
and  Garwood  v.  Wheaton,  128  Oal.  399,  CO 
Pac.  961,  so  held.  Appellant  cites  Henlay  v. 
Uotaling,  41  CtiL  22,  and  other  authorities 
as  holding  that— 

"The  test  of  whether  or  not  the  transaction 
is  a  coDtinning  mortgage  is.  Is  there  a  subsist- 
ing continuing  debt  from  the  grantor  to  the 
grantee?" 

But  In  eadi  of  these  cases  the  test  thus  ap- 
plied was  to  determine  whether  or  not  the 
contract  in  question  was  a  deed  or  a  mort- 
gage. None  of  them  hold  that  such  a  test 
should  be  applied  In  determining  the  ques- 
tion here  Involved,  to  wit,  whether  or  not 
the  parties  intended,  and  had  the  legal  right 
to  substitute  a  deed  of  trust  for  a  mortgage. 
Where  parties  to  a  mortgage,  by  an  agree- 
ment subsequent  to  and  entirely  independent 
of  the  original  transaction,,  moved  by  new 
consideration,  substitute  a  deed  of  trust  for 
a  mortgage,  such  a  new  contract  Is  legal  and 
binding  upon  the  parties  to  the  deed  of  trust 
as  a  recognized  form  of  security;  when  it 
contains  a  power  of  sale  It  gives  the  grantee 
thereunder  a  right  to  collect  his  debt  either 
by  foreclosure  or  by  sale  under  the  power 
contained  and  until  he  has  exercised  his  op- 
tion to  use  the  power  of  sale  as  a  means  of 
securing  repayment  of  the  debt  the  equity  of 
redemption  which  the  mortgagor  possesses  is 
not  defeated.  BeU  Silver  &  Copper  Mining 
Co.  V.  First  National  Bank  of  Butte,  156  U. 
S.  470,  16  Sup.  Ct  440,  39  L.  Ed.  497. 

As  we  view  It,  the  appellant  proceeds  up- 
on tbe  erroneous  premise  that   the  grant 


deed  executed  April  24,  1916,  la  a  contract 
in  itself,  and,  being  absolute  upon  its  face, 
may  be  set  aside  as  an  attempted  disposition 
of  the  equity  of  redemption  possessed  by 
Cortelyou  under  the  original  mortgage  agree- 
ment. The  deed  being  only  a  part  of  the 
entire  contract  made  up  of  the  instruments 
heretofore  mentioned,  and  whidi,  taken  to- 
gether, constitute  a  deed  of  trust,  it  Is  ap- 
parent that  the  authorities  cited  by  appel- 
lant to  support  his  various  contentions,  ex- 
cept those  bearing  upon  the  alleged  threats 
and  compulsion  claimed  to  have  been  used 
by,  Vogel  against  Cortelyou  are  Irrelevant  to 
the  Issues  in  this  case. 

[3]  We  now  proceed  to  a  consideration  of 
the  objections  to  tbe  findings  4  and  <L  Tbej 
are  as  follows: 

Finding  4: 

"That  it  is  not  trite  that  said  UtigatloB  caus- 
ed the  plaintiff  James  6.  Cortelyou  so  much 
worry  and  anxiety  that  he  was  partially  or  at 
all  nnfitted,  during  tbe  months  of  Marcb  and 
April,  1916,  to  properly  carry  on  his  business; 
that  it  is  not  true  that  said  defendant  H.  Oscar 
Vogel  knew  that  said  plaintiffs  were  mentally 
distressed  or  financiany  embarrassed  by  reason 
of  said  litigBtion;  that  it  is  not  true  that  said 
H.  Oscar  Togel  wen,  or  at  all,  knew  that  the 
financial  resources  of  plaintiffs  were  being 
drawn  upon  to  meet  and  defray  the  necessary 
expenses  of  said  litigation." 

Finding  6: 

"That  it  is  not  tme  that  said  grant  deed  men- 
tioned in  said  complaint,  and  marked  'Exhibit 
C  and  made  a  part  thereof,  was  executed  by 
plaintiffs  because  of  any  threats  or  compulsion 
on  the  part  of  said  defendants,  or  either  of 
them,  but,  on  the  contrary,  it  is  true  that  said 
deed  was  executed  freely  and  voluntarily  by 
said  plaintiffs,  as  herein  set  forth,  and  not 
otherwise." 

It  la  claimed  that  tbe  evidoiee  does  iK»t 

support  these  findings.  Assuming  that  the 
plaintiff  was  financially  embarrassed  by  lit- 
igation in  the  state  of  Washington;-  that  be 
was  in  some  degree  of  111  health,  although 
nothing  in  the  evidence  indicates  that  this 
was  of  a  serious  nature;  that  he  was  much 
worried,  and  that  the  defendant  knew  these 
facts  and  still  insisted  upon  being  paid  the 
Interest  due  him,  and  declared  that  be  would 
foreclose  the  mortgage  if  It  was  not  paid, 
nevertheless  these  facts  fall  far  short  of 
proof  that  the  deed  of  trust  was  not  fairly 
and  voluntarily  executed  by  one  entirely 
capable  of  contracting.  Courts  must  respect 
the  general  principles  of  contract  and  the 
strong  effort  of  the  law  to  protect  tbe  right 
to  contract  from  impairment.  It  may  be 
that  the  findings  complained  of  contain  some 
redundant  matters,  but  there  is  no  prejudi- 
cial error  in  them.  Bradbury  v.  Davenport, 
114  Cal.  593,  46  Pac.  1062,  65  Am.  St.  Bep. 
92,  is  dted  as  holding  that- 


Digitized  by 


Google 


Cal.)  SCALE  v 

(1»7 
"Wfaenerer  the  relation  of  mortgagor  and 
mortgagee  is  once  shown  to  exist,  the  court 
views  with  distrust  and  disfavor  any  arrange- 
ments between  them,  bj  which  it  is  proposed 
to  transfer  the  equity  of  redemption  to  the 
mortgagee,  and  the  parties  will  be  held  to  their 
original  relation,  unless  the  transaction  appears 
to  be  perfectly  fair,  and  no  advantage  is  taken 
by  the  mortgagee  of  the  mortgagor  by  reason 
of  his  incumbrance." 

But  this  and  numerous  other  autboritles 
dted  to  the  same  effect  deal  with  the  excep- 
tional case  of  equity's  Jealousy  in  preventing 
the  Immediate  transfer  of  an  equity  of  re- 
demption, a  condition  not  Involved  in  the 
case  at  bar. 

[4, 5]  Another  objection  which  appellant 
makes  is  that  the  evidence  does  not  support 
the  finding  that  "there  was  full  value  and 
consideration  for  the  execution  and  delivery 
of  the  grant  deed."  Having  determined  that 
the  Instrument  was  a  deed  of  trust,  and  that 
it  was  not  executed  under  such  drcumstano- 
ea  as  to  show  It  not  to  have  been  freely 
and  voluntarily  made,  the  element  of  fair- 
ness in  the  consideration  is  unimportant 
Hall  v.  Crowley,  12  CaL  App.  30,  106  Pac. 
426.  The  most  that  could  be  required  would 
be  a  finding  that  a  valuable  consideration 
was  received  by  Oortelyou,  and  the  evidence 
would  amply  Justify  such  a  finding.  Under 
such  circumstances  its  absence  is  not  revers- 
ible error.  Murphy  v.  Bennett,  68  Cal.  528, 
9  Pat  738;  Erasky  v.  Wollpert,  134  Cal. 
338,  66  Pac.  300. 

There  is  no  merit  In  the  contention  that 
the  sale  under  the  deed  of  trust  was  not 
valid  because  it  was  not  assented  to  by  Blla 
B.  Cortelyon,  the  wife  of  James  O.  Cortel- 
yoTL  This  transaction  was  completed  June 
21,  1017.  At  that  time  a  husband  had  fuU 
power  of  disposition  of  the  community  prop- 
erty.   Section  172,  Civ.  Code. 

Certain  rulings  of  the  trial  court  exclud- 
ing evidence  are  relied  upon  for  a  reversal. 
In  the  main  these  rulings  are  not  errone- 
ous, and  no  error  is  found  which  could  af- 
fect the  substantial  rights  of  the  parties. 

The  Judgment  is  affirmed. 


We    .  concur: 
WORKS,  J. 


FINLAYSON,      P.      J.; 


(61  Cal.  App.  477) 
SEALE  V.  BALSDON  M  al.    (Civ.  2276.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   March  8,  1021.    Hearinr  Denied  by 
Supreme  Cionrt  May  5,  1921.) 

I.  Sobrogatlon  «=>3(4)  —  Tenant  in  common 
p^ing  diarge  against  property  entitled  to 
•nbrvgation. 

The  liability  of  cotenants,  as  between  them- 
selves, for  the  payment  of  Mens  against  the 
common  estate,   is  proportionate  to  their  re- 
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spective  interests,  and  a  cotenant  relieving  the 
common  property  from  a  lien  or  charge  for 
the  joint  benefit  of  the  tenants  in  common  is 
entitled  to  an  equitable  lien  by  subrogation,  and 
to  contribution  frotn  his  respective  cotenants  of 
their  respective  interests  in  the  common  prop- 
erty. 

2.  Statutes  4=3263  —  Not  given  retroapeotJve 
operation  unless  legislative  Intent  Is  clear. 

Statutes  will  not  be  given  a  retrospectiye 
eSFect  unless  the  intention  of  the  Legislature 
that  such  should  be  the  case  is  clearly  apparent 
from  the  context  of  the  act. 

3.  Waters  and  water  courses  ^=323 1  —Amend- 
ment providing  for  apportioning  assessments 
of  subdivided  traots  held  not  retrospective; 
"shall. have  been;"    "validated;"    "manner." 

The  amendments  of  Pol.  Code,  |  3460,  in  St 
1915,  p.  1286,  and  St.  1917,  p.  1204,  providing 
that  when  any  tract  upon  which  an  assessment 
"shall  have  been"  made  shall  be  subdivided,  the 
assessment  thereon  shall  be  reapportioned,  do 
not  apply  to  reclamation  district  assessments 
made, .under  sections  3450,  3462,  3466,  before 
the  amendments  took  effect,  for  the  expression 
"shall  have  been"  relates  to  the  future  perfect 
tense,  something  which  is  to  be  done  and  per- 
fected after  the  date  of  the  enactment  of  the 
law  in  question,  and  at  the  time  of  these  amend- 
ments section  3466  was  also  amended  by  adding 
the  provision  that  assessments  heretofore  made 
in  any  reclamation  district  shall  be  "validated" 
and  collected  in  the  "manner",  provided  by  law 
at  the  time  such  assessments  were  made;  the 
effect  of  the  word  "validated"  being  to  irre- 
vocably fix  upon  the  land  a  lien  for  the  amount 
of  assessment  or  assessments  theretofore  lev- 
ied, and  not  upon  the  several  parcels  therjsof, 
but  upon  the  land  as  an  entirety  and  as  returned 
in  the  assessment  lists,  Snd  the  word  "man- 
ner" referring  to  the  method  of  procedure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manner; 
Shall  Have.] 

Appeal  from  Superior  Court,  Ciolusa  Coun- 
ty;  Ernest  Weyand,  Judge. 

Petition  by  Jessie  D.  Seale'for  writ  of 
mandate  directed  to  J.  H.  Balsdon  and  oth- 
ers, as  trustees  of  Reclamation  District  No. 
108.  From  order  denying  the  writ,  petitioner 
appeals.    Order  affirmed,  and  petition  denied. 

John  T.  CtLiey,  of  San  Francisco,  and  Ar^ 
thur  C.  Huston,  of  Woodland,  for  appellant 

Hiram  W.  Johnson,  Jr.,  of  San  Francisco, 
Devlin  &  Devlin,  of  Sacramento,  and  Thomas 
Rutledge,  of  Colusa,  for  respondents. 

PLUMMER,  Presiding  JusUce  pro  tern. 
The  petitioner  is  now,  and  since  the  28th  day 
of  December,  1916,  has  been,  the  owner  of 
439.74  acres  of  land  situate  within  the  ex- 
terior boundaries  of  reclamation  district  No. 
108. 

In  the  month  of  Angnst,  1913,  an  asaess- 
ment  known  as  and  mentioned  in  the  {head- 
ings in  this  case  as  assessment  No.  1  waa 
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levied  upon  a  larger  tract  of  land,  including 
tbe  lands  above  referred  to  as  belonging  to 
the  petitioner,  then  owned  by  the  plaintiff 
and  other  persons  as  tenants  in  common. 

In  the  month  of  August,  1914,  another  as- 
sessment, known  as  and  called  assessment 
Mo.  3,  was  levied  upon  the  tract  of  land 
owned  by  the  plaintiff  and  certain  others  as 
toiants  in  common.  In  this  last  assessment 
663  acres  was  assessed  as  one  parcel,  and 
oat  of  this  663  acres  has  been  carved  or  par- 
titioned the  lands  belonging  to  the  petition- 
er by  deeds  of  conveyance  executed  by  the 
tenants  in  common  owning  the  larger  tract 
prior  to  the  execution  of  said  deeds  In  De- 
cember, 1916. 

Of  assessment  No.  1  levied  ui>on  {he  lands 
belonging  to  tenants  In  common,  of  which 
the  plaintiff  was  one,  and  Including  the  land 
now  belonging  to  the  plaintiff,  40  per  cent, 
has  been  paid  by  tenants  in  common,  other 
than  the  petitioner  herein. 

Prior  to  the  beginning  of  this  action  the 
petitioner  calcnlated  the  amoont  of  the  as- 
sessments whldi  she  deemed  to  be  her  proper 
proportion  Of  the  asaesaments  then  delin- 
quent and  payable  on  account  of  assessments 
Nos.  1  and  3,  and  tendered  the  same  to  the 
treasurer  of  Colusa  county.  The  tender  of 
payment  was  reused. 

On  the  4th  day  of  October,  1917,  the  peti- 
tioner, in  writing,  demanded  of  the  respond- 
ents, as  trustees  of  the  defendant  reclama- 
tion district  No.  108,  that  a  reapportionment 
be  made  of  the  assessments  herein  referred 
to°  in  such  a  manner  as  would  charge  the 
parcel  of  land  tlien  owned  by  petitioner, 
and  also  the  parcds  owned  by  her  former 
cotenants  in  the  larger  tract,  with  a  Just  pro- 
portion of  the  balance  due  of  the  said  as- 
sessments Nos.  1  and  3,  so  as  to  charge  each 
parcel  with  its  proportionate  share  of  the  as- 
sessments previously  laid  upon  the  larger 
tracts.  The  trustees  of  the  reclamation  dis- 
trict decline  to  make  tliis  reapportionment, 
and  were  proceeding  to  enforce  payment  of 
the  assessments  as  originally  levied,  by  ad- 
vertising the  663-acre  tract  of  land  for  sale 
in  the  manner  provldcHi  by  section  3466  of 
the  Political  Code,  when  this  petitioner  in- 
stituted this  action  prkying  for  a  writ  of 
mandate  h^eln,  and  obtained  an  injunction 
restraining  further  proceedings  by  the  trus- 
tees imtll  the  termination  of  this  action. 

In  1915  (Stats.  1915,  p.  1286)  and  in  1917 
(Stats.  1917,  p.  1204)  section  3460  of  the  Po- 
litical Code  was  amended  by  addinjg  thereto 
the  following: 

"When  any  tract  of  land  upon  which  an  as- 
sessment or  assessments  shall  have  been  made 
shall  be  subdivided  into  smaller  parcels,  the 
board  of  trustees  of  the  district  aliall  reappor- 
tion the  assessment  or  assessments  upon  such 
tract  in  such  manner  as  will  charge  each  of 
said  smaller  parcels  with  a  just  proportion  of  as- 
sessment or  assessments  previously  made  upon 
said  tracts  so  subdivided.    Said  board  of  trustees 


'  shall  file  with  the  derk  of  the  toard  of  snper- 
vlsors  of  the  county  a  list  or  lists  of  the  charges 
assessed  against  each  of  said  parcels.  Said 
reapportionment  shall  be  approved  by  the  board 
of  supervisors  In  the  manner  provided  in  sec- 
tion 3462  of  this  Code.  Said  lists  after  sneh 
approval  shall  be  filed  with  the  county '  treas- 
urer of  the  county  and  shall  have  the  same  tf- 
f  eet  as  on  original  assessment." 

The  only  difference  between  the  two 
amendments  lies  In  the  designation  of  the 
persons,  or  body  of  persons,  who  should  make 
the  reapportionment  and  report  to  the  board 
of  supervisors. 

The  Legislature  in  1917  (St  1917,  pi  U96) 
also  amended  subdivision  17  of  section  3454, 
specifying  the  duties  of  trustees  of  reclama- 
tion districts,  and,  among  other  things,  au- 
thorizes them  "to  reapportion  the  assessment 
or  assessments  upon  any  tract  of  land  that 
has  been  subdivided  into  smaller  parcels  in 
such  manner  as  will  charge  each  of  said 
smaller  parcels  with  a  just  proportion  of  as- 
sessment or  assessments  previously  made  uih 
on  said  tracts  so  subdivided.  In  the  manner 
provided  by  section  3460  hereof." 

At  the  time  these  amendments  were  made^ 
section  3466  of  the  Political  Code  was  also 
amended  by  adding  thereto  the  following 
provision : 

"Assessments  heretofore  made  in  any  rec- 
lagnation  district  shall  be  validated  and  collect- 
ed in  the  manner  provided  by  law  at  the  time 
such  assessments  were  made."  Stata.  1917, 
c.  671. 

The  assessments  involved  In  this  action 
were  both  made  a  ccmsiderable  period  of 
time  before  the  Code  amendments  Just  re- 
ferred to.  All  the  proceedings  spedfled  to  be 
taken  by  sections  3459  and  3465  of  the  Polit- 
ical Code  had  been  taken  as  said  sections  ex- 
isted at  the  time  of  levying,  hearing  of  ob- 
jections, and  validating  assessments,  and  pro- 
ceedings were  being  further  taken  by  the 
trustees  to  enforce  payment  as  the  law  exist- 
ed in  relation  to  said  assessments  at  the  time 
of  their  levying,  validating,  and  subsequent 
delinquency. 

Do  the  amendments  and  additions  to  the 
section  referred  to,  made  by  the  Legislature 
in  1915  and  1917,  apply  to  the  assessments 
levied  in  1913  and  19147  If  so,  the  writ  of 
mandate  should  issue;  if  not,  the  petition 
should  be  denied. 

[1]  In  the  first  place,  it  may  be  conceded 
that  the  law  is  well  settled  that  the  liablUty 
of  cotenants,  as  between  themselves,  for  the 
payment  of  liens  against  the  common  estate^ 
is  proportionate  to  their  respective  interests, 
and  that  a  cotenant  relieving  the  common 
property  from  a  lien  or  diarge  for  the  joint 
benefit  of  the  tenants  in  common  is  entitled 
to  an  equitable  lien  by  subrogation,  and  to 
contribution  from  his  respective  cotenants  at 
their  respective  interests  in  the  common 
property.  .38  Cyc.  46,  and  cases  there  dted. 
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12]  la  Endllch  on  ttw  Interpretation  of 
Statutes  (lat  Ed.)  |  272,  It  Is  set  forth  as  a 
rule  of  oonstrnctlon  that  laws  will  not  be 
given  a  retrospective  effect  unless  the  Inten- 
tion of  the  Legislature  that  such  should  be 
the  case  is  clearly  apparent  from  the  con- 
text of  the  act. 

[3]  As  heretofore  stated,  the  portion  of  sec- 
tion 3460  of  the  Political  Code  here  involved, 
as  amended  in  1917,  three  and  four  years,  re- 
spectively, after  the  levying  of  the  assess- 
ments, reads  as  follows: 

"When  any  tract  of  land  upon  which  an  as- 
sessment or  assessments  shall  have  been  made 
shall  be  subdivided  into  smaller  parcels,"  etc. 

The  words  "shall  have  been,"  grammati- 
cally construed,  relate  to  the  future  perfect 
tense,  something  which  is  to  be  done  and  per- 
fected after  the  date  of  the  enactment  of  the 
law  in  question. 

In  State  ex  rel.  Alden  v.  C^ty  of  Newark, 
etc,  40  N.  J.  Law  (11  Vroom)  92,  the  words 
"shaU  have  been"  and  "shall  be"  were  given 
Interpretation ;  the  court  using  this  language: 

"It  is  claimed  that  the  words  'shall  have  been,' 
fat  the  proviso,  relate  to  th«  past;  that  their 
efCect  is  to  heal  all  irregularities  in  notices 
named  in  the  act,  which  have  occnrred  prior 
to  its  passage,  and  that  the  statute  is  intended 
to  be  retrospective.  It  is,  however,  obvious 
that  all  the  terms  used  in  this  act  are  pros- 
pective, and  apply  only  to  the  future.  This  is 
so,  without  dispute,  in  that  part  of  the  section 
which  precedes  the  proviso.  In  the  latter  part 
of  the  sentence,  the  only  words  that  are  alleged 
to  have  a  retroactive  signification  are  those 
already  quoted— 'shaS  hsve  been.*  These 
words,  and  the  following  words  'shall  be,'  will 
not,  however,  relate  to  acts  that  were  past 
when  the  law  as  enacted.  'Shall  have  been' 
is  the  future  perfect  tense,  which  represents  an 
event  as  completed  in  future  time,  and  'shall 
be'  represents  what  will  take  place  in  future 
time.  If  the  Legislature  had  intended  to  make 
the  law  retroactive,  it  would  have  been  easy  to 
express  it  by  the  use  of  the  words  'has  been' 
or  'had  been,'  in  the  present  or  past  perfect 
tense,  or  other  equivalent  words." 

In  Dewart  v.  Purdy,  29  Pa.  113,  the  Su- 
preme Court,  in  dealing  with  this  question, 
holds  as  follows: 

"Nothing  short  of  the  most  indubitsble 
l^raseology  is  to  convince  us  that  the  Legis- 
lature meant  their  enactment  to  have  any  other 
than  a  prospective  operation;  and  when  they 
fix  a  future  day  for  it  to  take  effect,  they  stamp- 
ed its  prospective  character  on  its  face.  Their 
language  in  the  section  before  us  is,  'that  in 
all  cases  of  partition  of  real  estate  in  any  court 
wherein  a  valuation  shall  have  been  made  of 
the  whole  or  parts  thereof,  the  same  shall  be 
allotted  to  such  one  or  more  of  the  psrties  in 
interest,  who  shall,  at  the  return  of  the  rule 
to  accept  or  refuse  to  take  at  the  valuation,  of- 
fer in  writing  the  highest  price  therefor  above 
the  valuation  returned,'    •    •    • 

"This  phrase,  'shall  have  been  made,'  is  an 
instance  of  the  future  perfect  tense.    It  con- 


templates a  valuation  perfected,  but  perfected 
in  future,  and  the  future  of  this  statute  was  aU 
subsequent  to  the  specified  date." 

To  the  same  effect  is  the  case  of  People  v. 
Board  of  Education,  126  App.  Div.  414,  110 
N.  T.  Supp.  769.  In  this  latter  case  the  court 
held  that  the  context  of  the  act  indicated  an 
intention  on  the  part  of  the  Legislature  to 
give  It  a  retroactive  effect,  and  therefore  con- 
trolled the  interpretation  which  otherwise 
would  have  been  given  to  words  which  Indi- 
cated an  act  to  be  begun  and  completed  in 
the  future. 

As  heretofore  noted,  the  amendment  made 
to  section  3466,  Political  Code,  specifies  that 
assessments  heretofore  made  in  any  reclama- 
tion district  shall  be  validated  and  collected 
in  the  manner  provided  by  law  at  the  time 
such  assessments  were  made. 

In  1913  and  1914  the  law  provided  for  the 
making  of  one  list  against  the  tract  of  land 
involved  herein ;  that  this  list  should  be  pre- 
pared by  the  commissioners  theretofore  ap- 
pointed by  the  board  of  supervisors;  that 
whoi  the  list  was  completed  it  should  be 
filed  with  the  clerk  of  the  board  of  super- 
visors, after  which  event  the  board  of  su- 
pervisors were  to  appoint  a  time  when  the 
board  would  meet  for  the  imrpose  of  hearing 
objections  to  the  assessment;  that  after 
all  the  proceedings  were  taken  and  bad  as 
provided  by  section  8462  of  the  Political  Code 
no  objection  to  such  assessment  should  be 
considered  by  the  board  of  suijervisors  or  al- 
lowed In  any  other  action  or  proceeding,  un- 
less made  in  writing  to  the  board  of  super- 
visors, etc.,  and  that,  unless  an  action  were 
begun  within  30  days  thereafter,  no  action  or 
defense  could  be  maintained  attacking  the 
legality  of  said  assessment  in  any  respect. 

As  used  In  section  3466  the  word  "valida- 
tion" has  a  peculiar  and  forcible  meaning. 
It  is  to  irrevocably  fix  upon  the  land  a  Uen 
for  the  amount  of  the  assessment,  or,  in  this 
case,  assessments,  theretofore  levied,  and  not 
upon  the  several  parcels  thereof,  but  upon 
the  land  as  an  entirety  and  as  returned  in 
the  assessment  UBts. 

In  the  case  of  Smith  v.  Mayor,  etc.,  113  Oa. 
833,  39  S.  E.  327-330,  the  w6rd  "validation" 
has  been  given  the  meaning  above  indicated 
in  reference  to  an  assessment.  The  language 
there  used  is  as  follows: 

"An  admission,  by  the  corporation  seeking  to 
make  the  issue,  that  the  notice  was  regular,  or 
that  the  requisite  number  of  voters  assented  to 
the  issue,  is  good  as  far  as  it  goes;  but,  to 
irrevocably  bind  the  taxpayer — and  that  is  what 
'validation'  means — chances  of  mistake  of  either 
law  or  fact  must  be  eliminated,  and  without  the 
ascertainment  and  finding  that  the  particular 
facta  necessary  to  render  the  issue  of  bonds 
legal  under  the  constitutional  requirement  exist 
validation  should  be  refused.  When  the  facts 
appear  in  such  a  manner  aa  to  evoke  a  Judg- 
ment that  the  requirements  of  the  law  hare 
been  met,  validation  follows,  under  the  taima 
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of  the  act,  but  general  admisdons  in  pleadinfa 
do  not  autborize  a  judgment  of  validation.'' 

■  In  the  case  at  bar  all  the  proceedings  req- 
uisite to  validation  appear  to  have  been  tak- 
en and  bad.  Hence  we  conclude  that  the  lien 
held  by  the  district  for  the  amount  of  the  as- 
sessments theretofore  levied  had,  under  the 
provisions  of  the  section  referred  to,  become 
Irrevocably  fixed. 

The  amendment  last  referred  to  also  spec- 
ifies that  the  assessments  shall  be  collected 
in  the  manner  provided  by  law  at  the  time 
such  assessments  were  made.  As  here  used, 
the  word  "manner"  has  a  definite  meaning. 
It  refers  to  the  method  of  procedure.  The 
manner  of  doing  a  thing  has  reference  to 
the  way  of  doing  it — to  the  method  of  proce- 
dure. See  Bankers'  Life  Insurance  Gomxmny 
V.  Bobbins,  69  Neb.  169,  80  N.  W.  484-486; 
26  Cyc.  516. 

The  manner  of  validating  and  collecting  as- 
sessments levied  prior  to  the  amendments  of 
1915  and  1917  were  to  be  had  as  the  various 
sections  of  the  Code  existed  at  the  time  of 
the  levying  of  the  assessments  In  question. 

In  1913  and  1914  the  board  of  trustees  of 
reclamation  district  No.  108  had  nothing  to 
do  with  fixing  the  amount  of  the  assessment 
charges  of  any  tract  of  land  lying  within  the 
exterior  boundaries  of  the  district  The  fix- 
ing of  the  charges  was,  In  the  first  instance, 
to  be  made  by  commissioners  appointed  for 
that  purpose.  The  commissioners  reported  to 
the  board  of  BDi)ervisor8,  and  the  assessment 
so  reported  was  validated  as  the  law  then 
stood.  The  method  of  procedure,  as  the  sec- 
tion now  stands,  specifies  that  the  board  of 
trustees  of  the  district  shall,  upon  applica- 
tion therefor,  where  lands  have  been  sub- 
divided, apportion  the  assessment  upon  the 
diiterent  parcels  in  accordance  with  the  bene- 
fits found  by  the  board  of  trustees  to  inure  to 
the  respective  parcels  of  land  fk-om  the 
work  done  or  contemplated,  constituting  the 
basis  of  the  assessment  This  proceeding 
would  set  aside  the  procedure  had  in  ref- 
erence to  the  assessments  In  question  In  this 
action.  It  reopens  and  sets  aside  a  lien 
which  otherwise  has  become  Irrevocably  fixed 
upon  the  l^nds  and  premises  belonging  to  the 
cotenanta  at  the  time  the  assessments  were 
made,  and  affords  a  second  opportunity  to 
contest  the  same. 

Being  remedial  In  character,  it  la  urged 
that  as  no  time  Is  fixed  for  the  taking  effect 
of  the  various  sections  of  the  Political  Code 
referred  to  herein,  they  are  operative  imme- 
diately, and  that  such  proceedings  may  be 
Invoked  at  any  time.  If  this  is  true,  It  is 
evident  that  an  owner  of  a  large  tract  of  land 
lying  within  a  reclamation  district  might,  by 
the  simple  process  of  subdivision,  not  only  in- 
definitely delay  the  collection  of  an  assess- 
ment but  reopen  any  Judgment  or  judgments. 


adjudging  the  validity  of  an  assessment  as 
provided  by  section  3462  of  the  Political 
Code,  and  also  give  an  indefinite  number  of 
opportunities  to  go  before  the  board  of  super- 
visors and  raise  objections  to  an  assessment 

Admitting,  without  deciding,  that  such  is 
the  law  as  it  now  stands,  no  reason  is  fot^ 
nlshed  thereby  for  holding  that  the  Legisla- 
ture, by  the  amendments  referred  to,  intend- 
ed to  give  the  sections  amended  any  retro- 
active effect ;  on  the  contrary,  it  furnishes  a 
very  strong  reason  why  the  court  should  hold 
that  such  was  not  the  intention  of  the  Leg- 
islature, and  that  the  Legislature  voiced  its 
intention  that  only  a  prospective  effect  should 
be  given  to  the  matter  herein  discussed  by 
the  addition  made  to  section  3466  as  set 
forth  in  this  opinion. 

From  what  has  been  said,  the  question 
whether  partltlon,or  segregation  of  interests 
by  cotenants  constitutes  subdivision  within 
the  meaning  of  section  S460  of  the  Political 
Code  Is  apparently  immaterial,  and  for  that 
reason,  though  discussed  In  the  briefs  of 
counsel,  Is  not  further  considered  herein. 
The  result  would  be  the  same  If  we  were  to 
admit  In  this  case  that  partition  or  segrega- 
tion of  Interests  by  the  cotenants  owning  the 
land  at  the  time  of  the  assessments  amount- 
ed to  subdivision  within  the  contemplation 
of  the  Code. 

The  order  of  the  trial  court  in  denying  ap- 
pellant's petition  for  a  writ  of  mandate  wUl 
be  and  the  same  Is  hereby  affirmed,  and  the 
petition  denied. 

We  concur:    BUBNEIT,  J.;   HABX,  3. 


CROSS  V.  THIELE  wt 


(SI  Cal. 

al.    (Civ. 


App.  780) 

3110.) 


(District  Coart  of  Appeal,  Second  District 
Division  2,  California.  March  19,  1921. 
Hearing  Denied  by  Supreme  Court  May  16, 
1921.) 

1.  Landlord  iaad  teaaat  «=>233(I)— Failar*  to 
find  that  rent  had  not  been  paid  held  aot 
fatal. 

In  action  for  rents,  Judgment  for  the  land- 
lord was  not  reversible  because  there  was  no 
finding  that  the  rent  had  not  been  paid,  where 
it  was  stated  in  the  conclusions  of  law  that 
plaintiff  was  entitled  to  Judgment  in  the  exact 
amount  alleged  in  .the  complaint  not  to  have 
Lteen  paid,  this  conclusion  being  inconsistent 
with  the  idea  payment  had  been  made,  and 
therefore  equivalent  to  a  finding  that  it  bad 
not  been  made,  and  where,  farthermore,  the 
entire  evidence  and  theory  of  the  trial  were 
that  payment  had  not  been  made. 

2.  Trial  «=>395(4)>— Finding  of  fact  nay  be 
stated  as  a  conclaslon. 

Where  an  ultimate  fact  is  to  be  ascertatu- 


tbat  might  have  been  entered  by  any  court  |  ed,  it  is  none  the  less  a  finding  of  fact  b«- 
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cause  it  is  stated  as  «  condnsion  from  other    ment  for   plaintiff,   M.   T.  Thoma   appeals. 


stated  facts. 

3.  Appeal  and  error  «==>  1033(7)— No  reversal 
for  failora  to  make  finding  adverse  to  appel- 
lant 

YHiere,  if  a  finding  had  been  made  on  a 
certain  issue,  such  finding  must  have  been  ad- 
verse to  appellant,  failure  to  make  the  finding 
is  not  reversible. 

4.  PartMrahlp  «=»8  —  Lease  provlain  for 
share  of  profits  did  not  ereate  partnership. 

A  hotel  lease  provision  requiring  the  lessee 
to  pay  lessor  one-third  of  the  net  profits  de- 
rived from  the  operation  of  the  hotel,  in  addi- 
tion to  the  payment  of  a  fixed  rent  charge, 
tield  not  to  create  a  partnership  limiting  the 
lessor,  on  lessee's  default,  to  the  remedy  of 
suing  in  equity  for  an  accounting  and  prevent- 
ing him  from  maintaining  an  action  for  the 
fixed  rental. 

5.  Landlord  and  tenant  «=3208(l)— Where 
lease  Is  assigned  assignor  becomes  surety. 

Where  a  lease  is  assigned,  the  assignor 
becomes  a  surety  for  the  assignee  under  the 
obligation  ot  the  assignee  to  pay  the  rent  to 
the  lessor. 

6.  Principal  and  aur»ty  «=>I23(I)— Surety  lia- 
ble without  notice  of  prlndpal's  dsfault. 

A  surety  is  liable  without  notice  of  the  de- 
fault of  his  principal. 

7.  Landlord  and  tenant  «=3208(J)— Assignor 
of  lease  liable  for  rent  Irrespective  of  notice 
of  assignee's  default. 

Liability  of  the  assignor  of  a  lease  for  pay- 
ment of  the  rent  thereunder  on  -which  his  as- 
signee has  defaulted  ia  not  dependent  upon  no- 
tice to  the  assignor,  as  surety,  of  the  assignee's 
default 

'8.  Evldenc«  «S944 1  (4)— Conversation  between 
landlord  and  lessor's  agent  properly  stricken 
as  varying  terms  of  lease. 
Where  hotel  lease  contained  the  usual  pro- 
visions that  lessor  might  re-enter  on  nonpay- 
ment of  rent,  and  the  landlord's  consent  to  the 
assignment  by  the  lessee  provided  that  the  as- 
signor should  not  be  released  from  any  of  the 
obligations  of  the  lease  prior  to  January  1, 
1919,  and,  on  the  assignee's  default  in  pay- 
ment of  rent  between  May  1  and  October  1, 
1918,  lessor  entered  on  the  last-named  day,  the 
court  in  lessor's  action  against  the  original 
lessee  for  the  rent  did  not  commit  error  under 
Code  Civ.  Proc.  {  1S56,  in  striking  testimony 
of  the  lessee's  agent  that  at  the  time  of  the 
execution  of  the  lessor's  written  consent  to 
the  assignment  of  the  lease  the  lessor  told  him 
that  he  would  notify  the  lessee  before  taking 
any  action  if  the  assignee  defaulted  in  the  pay- 
ment of  rent  and  in  such  case  would  give  the 
assignor  a  chance  to  go  in  and  run  the  house 
himself;  the  testimony  being  but  an  attempt 
to  vary  the  terms  of  the  lease. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;   Chas.  Wellborn,  Judge. 

Action  by  L.  E.  Cross  against  T.  B.  Thlele, 
3.  a.  Thoma,  and  M.  T.  Thoma.    From  judg- 


Afflrmed. 

Francis  O.  Barice  and  Earle  &  McLangb- 
lin,  all  of  Los  Angeles,  for  appellant 

O.  C.  De  Garmo^  of  Los  Angeles,  for  re- 
spondent 

WORKS,  J.  This  Is  an  appeal  by  the  de- 
fendant M.  T.  Tboma  from  a  Judgment 
against  her  for  the  recovery  of  rents.  Ap- 
pellant leased  from  respondent  for  a  term 
of  years,  a  certain  furnished  hotel  The 
lease  provided  for  a  monthly  payment  ot  a 
fixed  rental  and  also  contained  a  clause  to 
the  effect  that  the  lessee  should  pay  to  the 
lessor  as  rental,  but  In  addition  to  the  fix- 
ed rent  charge,  one-third  of  tlie  profits  aris- 
ing from  the  operation  of  the  property.  Aft- 
er she  had  been  in  possession  ot  the  hotA 
for  a  part  of  the  teno,  appellant  assigned  the 
lease  to  the  defendant  Thiele.  He  retained 
possession  until  he  was  In  arrears  in  the 
payment  of  the  fixed  rental  for  a  p^iod  of 
five  months,  whereupon  he  surrendered  the 
property  to  respondent  long  before  the  ex- 
piration of  the  original  term,  without  the 
knowledge  of  appellant  This  action  was 
commenced  to  recover  the  fixed  rental  due 
for  the  five  months. 

[1-3]  The  appellant's  first  contention  is 
that  the  allegation  of  the  complaint  that  the 
rent  had  not  been  paid,  was  denied  by  the  an- 
swer, and  that  there  Is  no  finding  upon  that  is- 
sue. .  There  is  some  doubt  whether  the  denial 
In  the  answer  meets  the  allegation  of  the  com- 
plaint in  the  respect  mentioned,  bnt  we  pass 
that  question  and  take  up  the  claim  that  there 
was  no  finding  upon  the  subject  There  was 
no  such  finding,  in  terms,  but  there  are  sev- 
eral reasons  why  a  reversal  of  the  Judg- 
ment need  not  result  on  that  account  In 
the  first  place.  It  was  stated  in  the  conclu- 
sions of  law  that  respondent  was  entitled  to 
Judgment  In  the  exact  amount  alleged  In  the 
complaint  not  to  have  been  paid.  This  con- 
clusion was  Inconsistent  with  the  Idea  that 
payment  had  been  made,  and  was  therefore 
equivalent  to  a  finding  that  it  had  not  been 
made.  Where  an  ultimate  fact  is  to  be  as- 
certained, "It  Is  none  the  less  a  finding  of 
fact  because  It  Is  stated  as  a  conclusion  from 
other  stated  facts."  Jones  v.  Clark,  42  CaL 
ISO;  Harlan  t.  Lambert  19  Cal.  App.  349, 
125  Pac.  1079.  As  a  further  reason  why  a  re- 
versal could  not  result  from  the  failure  ex- 
pressly to  find  on  the  issue,  it  is  to  be  not- 
ed from  the  bill  of  exceptions  upon  which 
the  case  comes  to  us  that  the  respondent  tes- 
tified that  the  amount  mentioned  in  the  com- 
plaint had  not  been  paid;  that  it  was  stipu- 
lated at  the  trial,  immediately  after  the  giv- 
ing of  that  testimony,  that  demand  was 
made  upon  appellant  prior  to  the  bringing 
of  the  action  "for  the  rent  due  and  unpaid"; 
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tbat  appellant  offered  no  evidence  tending 
to  sbow  payment;  and  that  the  entire  exam- 
ination of  the  nonappeallng  defendant  J.  S. 
Thoma,  hnsband  of  appellant,  the  only  wit- 
ness offered  by  the  defendants,  was  conduct- 
ed npon  the  theory  that  the  rent  had  not 
been  paid,  the  witness  being  questioned  by 
the  counsel  for  appellant  Under  these  cir- 
cumstances there  could  have  been  but  one 
finding  on  the  issue,  and  the  rule  is  that,  up- 
on a  failure  to  find,  "the  Judgment  will  not 
be  reversed,  U  the  finding  omitted  must  have 
been  adverse  to  the  appellant"  People  v. 
Center,  66  Cal.  651,  5  Pac.  263,  6  Pac.  481; 
Gerth  v.  Gerth,  7  Cal.  App.  735,  96  Pac.  904. 
In  short,  there  having  been  no  controversy 
on  this  question  in  the  trial  court,  there  can 
I>e  none  here. 

[4]  Because  of  the  provision  In  the  lease 
requiring  appellant  to  pay  to  respondent 
one-third  of  the  net  profits  derived  from  the 
operation  of  the  hotel,  in  addition  to  the 
payment  of  the  fixed  rent  ctiarge,  appellant 
contends  that  a  partnership  was  created, 
and  that  respondent  must  have  sued  her  in 
equity  for  an  accounting,  and  that  therefore 
he  cannot  maintain  the  present  action  for 
the  fixed  rental.  It  is  sufficient  to  say,  up- 
on this  head,  that  the  provision  did  not  make 
appellant  and  respondent  partners.  Nofsing- 
er  T.  Goldman,  122  Cal.  G09,  65  Pac.  425. 

[I-I]  It  is  insisted  by  appellant  that  the 
complaint  in  the  action  was  defective  be- 
cause it  did  not  allege  tbat  notice  had  been 
given  to  appellant  tliat  Thlele  bad  defaulted 
in  the  payment  of  rent  and  that  according- 
ly, the  general  demurrer  to  the  pleading 
shonid  have  been  sustained.  Tills  claim  is 
based  upon  the  contention  tliat  ai^ellant 
was  but  a  surety  for  Thlele  with  respect  to 
the  latter's  obligation  to  pay  the  rent  It 
is  well  settled,  certainly,  that  where  a  lease 
is  assigned  the  assignor  tiecomes  a  surety 
for  the  assignee  under  the  obligation  of  the 
latter  to  pay  the  rent  to  the  lessor  (Sam- 
uels V.  Ottlnger,  169  CaL  209,  146  Pac  638, 
Ann.  Cas.  1916E,  830) ;  but  a  surety  is  liable 
without  notice  of  the  default  of  his  principal 
(Treweelt  v.  Howard,  105  CaL  435,  39  Pac. 
20;  Carpenter  v.  Furrey,  128  CaL  665,  61 
Pac.  368);  and  the  rule  has  been  applied  in 
a  case  of  snretyshlp  lilie  the  one  now  under 
consideration  (Ooergen  v.  Schmidt,  69  IlL 
App.  538;  Crowley  v.  Gonnley,  69  App.  Div. 
256,  69  N.  Y.  Supp.  576).  The  complaint  iff 
not  subject  to  the  criticism  advanced  by  ap- 
pellant 

[8]  The  defendant  J.  S.  Thoma  acted  as 
the  agent  of  appellant  in  procuring  respond- 
ent's consent  to  the  assignment  of  the  lease 
to  Thiele;  that  consent  being  necessary  un- 
der the  terms  of  the  Instrument  Thoma 
testified  that  at  the  time  of  the  ezecutloa 
of  the  consent  which  was  In  writing,  re- 
spondent told  him  tbat  he  would  notify  Tho- 


ma before  taking  any  actloo  If  Thlele  de- 
faulted in  the  payment  of  rent  and  tliat  In 
case  of  such  default  he  would  give  Thoma 
a  cliance  to  go  Jn  and  mn  the  house  lilmaelf. 
This  evidence  .was  stricken  out  on  motion, 
and  appellant  claims  tliat  the  mling  was  er- 
roneous. The  lease  contained  the  usual  pro- 
visions tliat  the  lessee  would  quit  and  sur- 
render the  property  at  the  end  of  the  term 
or  at  the  time  of  any  entUer  termination  of 
the  lease,  and  that  it  should  be  lawful  for 
the  lessor  to  re-enter  and  remove  all  per- 
sons from  the  premises  In  the  event  that 
any  rent  should  become  due  and  be  unpaid. 
These  convenants,  as  is  apparent  from  a 
reading  of  them,  allowed  to  respondmt  very 
definite  ways  and  means  by  which  to  pro- 
tect himself  if  at  any  time  the  rent  were  not 
paid.  The  lease  itself,  of  course,  provided 
for  no  notice  before  respondent  resorted  to 
his  rights  under  the  provisions  mentioned, 
nor  did  the  assignment  nor  did  the  consait 
to  the  assignment  Not  only  so,  but  the  con- 
sent contained  a  specific  provision  tliat  ap- 
pellant should  not  be  released  from  any  of 
the  obligations  of  the  lease  prior  to  January 
1,  1919.  Thlele's  default  in  the  payment  of 
the  rent  occurred  between  May  1  and  Octo- 
l>er  1,  1918,  and  respondent  re-entered  on 
the  last-named  day.  It  is  plain,  therefore, 
that  the  offer  of  the  conversation  between 
Thoma  and  re^ondent  was  but  an  attempt 
to  vary  the  terms  of  the  lease  and  of  the 
consent  and  the  ruling  of  the  trial  court  in 
granting  the  motion  to  strike  was  proper. 
Code  Glv.  Proc  |  1856. 
The  Judgment  is  affirmed. 

We  concur:  FINLAISON,  P.  J.;  CBAIO.J. 


(61  Cal.  An>.  752) 

U  re  POLITO'8  ESTATE. 

POLITO  V.  MoCURDY.    (Civ.  3765.) 

(District  Court  of  Appeal,  First  District  IMvi- 
sion  1,  California.  March  17,  1921.  Hear- 
ing Denied  by  Supreme  Conrt  May  16, 1921.) 

1.  Executors  and  administrators  «=3294— Pre- 
bate  court  withont  power  to  set  off  debt  dse 
estate  against  undivided  istarest  of  dakter 
as  heir. 

The  probate  court  has  no  power,  in  distrU>- 
uting  an  estate,  to  set  off  against  a  debt  due 
the  estate  by  an  heir  the  undivided  interest 
of  said  heir  in  the  real  estate  of  the  estate 
which  is  the  sole  subject  of  distribution. 

2.  Courts  «=3 1 96— Probate  court  bas  iioilted 
Jurisdiction. 

While  the  superior  court  is  a  court  of  gen- 
eral jurisdiction,  the  powers  wliich  it  ezercisca 
in  proceedings  in  probate  are  entirely  statutoiT, 
and  in  the  administration  and  distribution  of 
estates  it  exercises  a  special  limited  Jurisdic- 
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tion,  and  !n  the  exercise  of  sncli  Jurisdiction  it 
is  not  aDthoriabd,  in  tlie  absence  of  ezpresa 
statutory  aathprl^,  to  determine  conttorersies 
which  do  not  strirtly  arise  witliin  the  course 
of  its  probate  procedure. 

3.  Judgment  ^=>784>-Judgmeiit  lien  agalist  an 
heir**  share  In  estate  held  prior  to  aubee- 
quent  Judgmant  aecared  against  him  by  da- 
oedent's  estate. 
Where  the  creditor  of  the  heir  of  an  in- 
testate had  obtained  and  duly  docketed  a  judg- 
ment against  such  heir,  which  Iiad  thus  be- 
come a  first  lien  upon  the  interest  of  the  heir 
in  the  intestate's  real  estate,  such  judgment 
was  prior  to  the  lien  which  the  estate  acquired 
upon  such  interest  by  its  judgment  thereafter 
obtained,  for.  an  estate  in  course  of  adminis- 
tration has  no  lien  upon  the  undivided  interests 
of  the  heirs  or  deTisees  in  the  real  property 
of  the  estate  arising  out  of  the  fact  that  such 
heir  or  devisee  may  be  indebted  to  the  estate. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; George  E.  Church,  Judge.  ' 

In  the  matter  of  the  estate  of  Louis  L.  Po- 
lito,  deceased.  From  a  decree  of  distribu- 
tion In  favor  of  Sarah  A.  McCurdy,  Bosa 
Polito,  as  administratrix,  and  also  as  surviv- 
ing heir,  appeals.    A£Brmed. 


Rosa  Polito,  as  such  administratrix,  peti- 
tioned the  iHTobate  court  having  Jurisdiction 
of  said  estate  for  the  distribution  tbereot 
It  appeared  by  said  petition  that  all  of  the 
residue  of  the  estate  consisted  of  said  real 
estate,  and  it  also  appeared  therefrom  that 
the  said  Rosa  Polito  had  succeeded  to  the 
interests  of  all  of  the  other  heirs  of  the  es- 
tate with  the  exception  of  Xohn  Ii.  Polito,  and 
she  therefore  petitioned  the  court  to  distrib- 
ute to  her  the  whole  of  said  estate.  Upon 
the  hearing  of  said  petition  said  respondent 
Sarah  A.  McCurdy  appeared  to  assert  her 
claim  to  have  the  portion  of  the  estate  to 
which  John  L>.  Polito  had  succeeded  distrib- 
uted to  him  subject  to  the  lien  of  her  Judg- 
ment against  him.  Upon  the  hearing  of  said 
petition  and  the  opposition  thereto  it  appear- 
ed that  the  appraised  valuation  of  the  said 
Interest  of  John  h.  Polito  in  said  estate 
was  the  sum  of  $1,213.56.  The  trial  court 
refused  to  distribute  to  said  Bosa  Polito  the 
Interest  of  said  John  L.  Polito  in  said  estate 
according  to  the  prayer  of  her  petition,  but 
made  its  decree  distributing  the  same  to 
J(An  L.  Polito,  and  it  is  from  that  portion 
of  said  decree  that  the  appellant  herein,  in 
her  capacity  as  administratrix  of  said  es- 
tate, and  also  as  surviving  heir  of  said  dece- 


Kitt  Gould,  of  CloviH,  and  a  K.  Bonestell,    ^ent,  has  prosecuted  this  appeal 


«f  Fresno,  for  appellant. 

Keyes  &  Erskine,  of  San  Francisco,  for 
respondent. 

RICHARDS,  J.  Tills  is  an  appeal  from  a 
decree  of  distribution,  and  is  prosecuted  by 
Hm  appellant,  Rosa  Polito,  in  her  capacity 
as  administratrix  of  the  estate  of  Louis  L. 
Polito,  deceased,  and  also  as  a  surviTing 
bdlr  of  said  deceased. 

The  facts  are  these:  Louis  L.  Polito  was 
the  owner  during  his  lifetime  of  certain  real 
estate  which  upon  his  death  without  a  will 
descended  to  his  heirs.  One  John  L.  Polito 
was  one  of  these  heirs,  and  was  entitled  un- 
der the  law  of  succession  to  a  one-tenth  in- 
terest in  said  real  estate.  Shortly  after  the 
death  of  said  Louis  L.  Polito  Sarah  A.  Mc- 
Curdy commenced  an  action  against  said 
John  U,  Polito  to  recover  an  indebtedness 
due  from  him  to  her  in  the  sum  of  $2,000, 
evidenced  by  a  promissory  note,  and  in  said 
action  attached  the  said  Interest  of  John  L. 
Polito  in  the  estate  of  his  father,  and  there- 
after recovered  a  Judgment  therein  for  the 
sum  of  $4,452.45,  which  J^dgment.  was  duly 
docketed  on  or  about  January  24,  1919.  On 
July  14,  1919,  Rosa  Polito,  as  administratrix 
of  the  estate  of  Louis  L.  Polito,  deceased, 
commenced  an  action  against  John  L.  Polito 
upon  an  indebtedness  due  by  him  to  his  said 
father,  and  on  September  13,  1919,  recover- 
ed a  judgment  against  him  in  said  action 
for  the  sum  of  $1,409.25.     Thereafter  said 


[1,2]  It  is  the  contention  of  the  appellant 
that  sluce  John  L.  Polito  was  Indebted  to  the 
estate  in  an  amount  exceeding  the  value  of 
bis  distributive  share  therein,  it  was  the 
duty  of  the  probate  court  to  set  off  the  said 
indebtedness  to  the  estate  against  his  share 
in  said  estate.  In  making  this  contention 
the  appellant  chiefly  relies  upon  the  Estate 
of  Gamble,  166  Cal.  253,  135  Pac.  970.  An 
examination  of  that  case,  however,  discloses 
that  as  to  its  facts  it  differs  In  a  number  of 
material  respects  from  the  case  at  bar.  The 
most  important  of  these  consists  in  the  fact 
tliat  in  that  case  there  were  no  intervening 
rights  of  a  third  .party  Involved.  Another 
essential  difference  lay  in  the  fact  that  in 
that  ease  the  court  undertook  to  set  off  a 
Judgment  which  the  administrator  had  ob- 
tained on  behalf  of  the  estate  against  a  lega- 
cy In  favor  of  the  Judgment  debtor,  and  it 
was  thus  dealing  .with  a  condition  which 
might  properly  be  held  to  come  within  the 
provisions  of  section  440  of  the  Code  of  Civil 
Procedure  relating  to  the  set-off  of  cross-de- 
mands. In  the  case  at  bar,  however,  we 
are  dealing  with  the  question  of  the  right 
of  the  probate  court  In  distributing  an  es- 
tate to  set  off  against  a  debt  due  the  estate 
by  an  heir  the  undivided  interest  of  said 
heir  in  the  real  estate  of  said  estate  which 
is  the  sole  subject  of  distribution.  We  are 
satisfied  that  whatever  may  have  been  held 
touching  this  subject  in  the  decisions  of  oth- 
er Jurisdictions,  the  probate  court  in  this 
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state  possesses  no  snch  power.  It  would 
seem  to  be  well  settled  that,  while  the  su- 
perior court  Is  a  court  of  general  Jurisdic- 
tion, the  powers  .which  it  exercises  In  pro- 
ceedings in  probate  are  entirely  statutory, 
and  that  in  the  administration  and  distribu- 
tion of  estates  It  exercises  a  special  limited 
jurisdiction,  and  that  In  the  exercise  of  such 
Jurisdiction  It  Is  not  authorized,  in  the  ab- 
sence of  express  statutory  authority,  to  de- 
termine controversies  which  do  not  strictly 
arise  within  the  course  of  its  probate  pro- 
cedure. Estate  of  Ryder,  141  Cal.  368,  74 
Pac.  993;  Bstate  of  Coolt,  77  CaL  232, 17  Pac. 
923,  19  Pac  431,  1  L.  R.  A.  567,  11  Am.  St 
Rep.  267;  Estate  of  Smith,  108  Cal.  116,  40 
Pac.  1037.  The  two  cases  last  above  cited 
have  by  reason  of  the  similarity  of  their 
facts  a  special  application  to  the  question 
presented  for  decision,  in  the  Instant  case, 
and  in  each  of  them  it  was  decided  that  the 
probate  court  had  no  power  to  deduct  from 
the  distributive  share  of  an  heir  of  the  es- 
tate of  an  undivided,  interest  in  personal 
property  a  debt  which  might  be  due  from 
him  to  the  estate.  An  even  stronger  case 
Is  presented  herein,  since  the  distributive 
share  of  John  L.  Polito  consists  solely  in  an 
undivided  interest  in  real  estate. 

[3]  Aside  from  these  considerations,  how- 
ever, it  would  seem  that  the  trial  court  act- 
ed correctly  In  refusing  to  accede  to  the  pe- 
tition of  appellant  herein,  since  it  appears 
from  the  record  herein  that  the  respondent 
Sarah  A.  McCurdy  had  obtained  and  duly 
docketed  a  Judgment  against  said  John  L>. 
Polito  for  the  sum  of  $4,452.45,  which  had 
thus  become  a  first  lien  upon  the  interest  uf 
said  John  L,  Polito  in  such  real  estate, 
and  that  this  lien  was  prior  to  the  lien 
which  the  estate  had  acquired  upon  said  in- 
terest by  its  Judgment  thereafter  obtained. 
We  are  directed  to  no  provision  of  la.w  and 
to  no  decision  of  the  courts  of  tliis  state 
which  purport  to  give  to  an  estate  In  the 
course  of  its  administration  a  lien  upon  the 
undivided  interests  of  the  heirs  or  devisees 
in  the  real  property  of  said  estate  arising  out 
of  the  fact  that  such  heir  or  devisee  may  be 
indebted  to  said  estate.  It  follows  that  the 
Judgment  lien  of  the  respondent  herein  was 
entitled  to  be  satisfied  out  of  the  interest 
of  said  John  L.  Polito  in  his  father's  estate 
in  so  far  as  the  value  of  said  interest  would 
suffice  to  do  so,  and  hence  that  the  probate 
court  In  the  distribution  of  said  estate  was 
legally  bound  to  distribute  the  Interest  of 
John  L.  Polito  In  the  real  estate  thereof  to 
him,  subject  to  the  prior  claim  of  the  re- 
q>ondent's  Uen. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KEBRI-. 
QAN,  J. 


(S2  Cal.  App.  31) 

ROBERTS     V.     INDUSTRIAL     ACCIDENT 
COMMISSION  OF  CALIFORNIA 

at  aL     (Civ.  3692.) 

(IMstrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  OaUfomia.  Biardi  22,  1921.  Hear- 
ing Denied  by  Supreme  Court  May  19,  1921.) 

1.  Master  and  servant  «=>4I7(7)— Finding  of 
employniflnt  within  Compensation  Act  re- 
viewable. 

Since  the  Industrial  Accident  Commission 
bas  jurisdiction  to  award  compensation  to  em- 
ployees only,  its  finding  that  applicant  was  an 
employee  is  subject  to  review  to  determine 
whether  the  Jurisdictional  facts  exist,  espe- 
cially under  Const,  art.  20,  §  21,  as  amended  in 
1918,  which  malies  all  dedsions  of  the  Indus- 
trial Accident  Commission  subject  to  review 
by  the  appellate  courts. 

2.  Master  and  servant  $=>36l — One  doing  spe- 
cifle  Job  without  supervision  held  not  an  "em- 
ployee" within  Compensation  Act. 

A  porter  employed  by  one  saloon  who  un- 
dertook to  do  for  another  saloon  keeper  a  spe- 
cific job,  to  be  paid  for  by  the  job,  and  in  do- 
ing which  he  chose  his  own  method  and  time 
for  working,  is  not  an  "employee"  of  the  lat- 
ter saloon  keeper  within  the  Workmen's  Com- 
pensation Act,  {  8a,  as  amended  by  St.  1917. 
p.  836,  even  though  he  might  not  be  an  inde- 
pendent contractor,  since  the  definition  of  a 
"servant"  in  Civ.  Code,  {  2000,  which  was  in 
force  when  the  Workmen's  Compensation 
Amendment  was  added  to  the  Constitution,  re- 
quires a  servant  to  be  entirely  under  the  con- 
trol and  direction  of  the  master. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ployee.] 

3.  Master  and  aervant  «=3362— Repairing 
plumbing  held  easual  employment,  withbi 
Compensation  Act. 

One  who  volunteered  to  make  repairs  in  a 
saloon  which  proved  to  be  a  job  for  a  plumber 
is  in  an  employment  both  casual  and  not  in 
the  course  of  his  employer's  business,  so  aa  to 
be  excepted  from  the  Workmen's  Compensa- 
tion Act  of  1917  by  section  8a  thereof. 

Proceedings  before  the  Industrial  Acci- 
dent Commission  by  B.  F.  Banks  to  recover 
compensation  for  Injuries  opposed  by  Tessie 
V.  Roberts,  employer.  From  an  order 
awarding  compensation  to  the  employee,  tbe 
employer  brings  certiorari.  Award  annul- 
led. 

Alvln  Gerlack,  of  San  Francisco,  for  peti- 
tioner. 

A.  E.  Graupner,  of  San  Francisco  (War- 
ren H.  Pillsbury,  of  San  Francisco,  of  coun- 
sel), for  respondenta. 

NOCRSB,  J.  Certiorari  to  review  an 
award  of  the  Industrial  Accident  Commis- 
sion in  favor  of  one  B.  F.  Banks  and  against 
Mrs.  Tessie  V.  Roberta.  The  facte  of  the 
case  as  stated  by  respondents,  and  resolving 
all  confiicta  in  favor  of  the  Commission's 
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a  saloon  porter,  em-   tlon  8b  of  the  same  act  defines  an  "Independ- 


flndlngs,  are:    Banks, 

ployed  in  a  saloon  owned  by  a  third  party, 
frequently  dropped  Into  petitioner's  saloon 
for  a  few  moments  from  time  to  time  to  visit 
and  loaf.  On  one  of  such  occasions.  May 
25,  1919,  it  happened  that  the  regular  por- 
ter in  petitioner's  saloon  bad  been  endeaTor- 
Ing  without  success  to  clean  out  a  urinal 
which  had  become  stopped  up.  Some  dis- 
cussion ensued,  as  a  result  of  which  Banks 
intimated  that  he  would  be  able  to  clean  it 
out.  Banks*  testimony  on  this  point  Is  as 
follows : 

"I  happened  to  go  in  there  on  this  date,  and 
be  (Sparman)  was  on  watch.  He  bad  relieved 
his  bartender,  and  he  called  me  and  asked  me 
if  I  would  clean  out  the  urinal  in  the  back, 
and  I  asked  him  what  was  the  matter  with  the 
porter,  and  be  said — told  me  Jones  wouldn't 
do  it.  So  I  went  back  and  seen  what  it  was 
and  come  out  and  asked  bim  for  a  hammer  to 
take  up  a  couple  of  boards  that  laid  over  the 
pipes,  and  be  lianded  me  the  hammer,  and  I 
seen  where  it  was  stopped  np  at,  and  I  went 
out  and  asked  him  if  he  had  a  heavy  wire. 
Q.  Did  he  say  how  much  be  would  pay  you  for 
the  job?  A.  He  told  me  at  the  bar,  when  he 
hired  me,  he  would  pay  me  for  it." 

Banks  worked  several  hours  on  the  after- 
noon in  question  on  the  job,  but  did  not  fin- 
ish it.  In  the  course  of  this  work,  neces- 
sarily quite  a  filthy  job,  he  lacerated  his 
hand;  the  wound  becoming  infected  and 
causing  the  injury  for  which  compensation 
has  been  awarded. 

Respondents  concede  that,  if  Banks  were 
an  Independent  contractor  at  the  time  of  his 
injury,  the  award  of  the  Commission  was  in 
excess  of  its  jurisdiction  and  should  be  an- 
nnUed.  In  support  of  her  contention  that 
Banks  was  an  independent  contractor,  peti- 
tioner points  out  that  he  was  left  to  perform 
the  work  according  to  his  own  methods  and 
plans  and  that  no  supervision,  direction,  or 
control  was  exercised  over  him  by  the  peti- 
tioner's agent;  that  he  was  not  told  when 
to  go  to  work  nor  when  to  quit,  and  that  If 
any  payment  was  to  be  made  to  Banks  at  all 
It  was  only  for  the  completed  job  and  not 
for  the  time  employed.  "It  has  beea  said 
that  the  true  test  of  a  contractor  Is  that  he 
renders  service  In  tiie  course  of  an  independ- 
ent occupation,  following  his  employer's  de- 
sires In  the  results  but  not  in  the  means 
used."  Fidelity  &  Deposit  Co.  v.  Brush, 
176  Cal.  448,  168  Pac.  890;  Flickenger  v.  In- 
dustrial Accident  Commission,  181  Cal.  425, 
184  Pac.  851.  Section  8a  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act,  as 
amended  (Stats.  1917,  c.  586),  defines  the 
term  "employee"  as  used  In  the  act  as  Includ- 
ing "every  person  in  the  service  of  an  an- 
ployer  •  *  •  under  any  •  •  •  con- 
tract of  hire  •  •  •  but  excluding  iiny 
person  whose  employment  Is  both  casual  and 
not  in  the  course  of  the  trade,  business,  pro- 
fession or  occupation  of  his  employer."    Seo- 


ent  contractor,"  for  the  purposes  of  the  act, 
as  including  "any  person  who  renders  serv- 
ice other  than  manual  labor,  for  a  specified 
recompense  for  a  specified  result,  under  the 
control  of  his  principal  as  to  the  result  of 
bis  work  only  and  not  as  to  the  means  by 
which  such  result  Is  accomplished." 

The  foregoing  <defluition  of  an  independ- 
ent contractor  was  expressly  held  unconsti- 
tutional by  the  Supreme  Court  in  Flickenger 
V.  Industrial  Accident  Commission,  supra. 
In  the  same  case  the  court  reaffirmed  its 
holding  in  Pacific  Gas  &  Electric  Co.  v.  In- 
dustrial Accident  Conrtnlssion,  180  Cal.  497, 
500,  191  Pac.  788,  to  the  effect  that  "the 
terms  'employers,'  'employees,'  and  'employ- 
ment' as  used  in  section  21,  article  20,  of  the 
Constitution,  as  amended  in  October,  1911, 
must  be  construed  in  the  light  of  their  mean- 
ing at  the  time  of  the  adoption  of  the  amend- 
ment, and  cannot  be  extended  by  legislative 
definition." 

[1]  As  the  jurisdiction  of  the  Commission 
runs  to  employees  only,  the  finding  of  the 
Commission  that  the  applicant  was  an  em- 
ployee is  subject  to  review  for  the  purpose 
of  determining  whether  the  jurisdictional 
facts  exist.  Donlon  Bros.  v.  Industrial  Ace 
Com.,  173  Cal.  250,  252,  159  Pac.  716;  Oars- 
tens  V.  Plllsbury,  172  Cal.  572,  158  Pac.  218; 
Roberts  v.  Police  Court,  195  Pac.  1053.  This 
is  especially  true  under  the  amendment  of 
1918  to  section  21  of  article  20  of  the  Con- 
stitution, which  provides: 

"All  decisions  of  any' sack  tribunal  (Indus- 
trial Accident  Commission)  shall  be  subject  to 
review  by  the  appellate  courts  of  this  state." 

[2]  A  review  of  the  evidence  on  this  phase 
of  the  ca-se  discloses  that  the  applicant  was 
engaged  for  one  particular  job  under  an 
agreement  that  he  would  be  paid  for  tne  job 
as  a  whole  when  completed  and  not  for  the 
time  occupied;  that  he  was  left  to  perform 
the  work  according  to  his  own  methods  and 
at  his  own  pleasure;  that  he  was  not  told 
what  to  do  or  how  to  do  it ;  that  at  no  time 
was  he  under  the  supervision,  direction,  or 
control  of  petitioner. 

Respondents  Insist  that  one  element  of  the 
test  of  an  independent  contractor  is  wanting; 
that  is,  that  the  applicant  was  not  engaged 
"in  the  course  of  an  independent  occupa- 
tion." At  the  same  time  they  argue  that 
the  job  was  a  "porter's"  job  and  not  a 
plumber's  job,  and  it  Is  admitted  that  the  ap- 
plicant's occupation  was  that  of  a  porter. 
But  an  essential  element  of  the  test  of  an 
employee  is  also  lacking  and,  as  has  been 
shown,  unless  the  applicant  was  an  em- 
ployee, the  respondents  were  without  juris- 
diction to  make  the  award.  The  statutory 
definition  of  a  servant  found  in  section  2009 
of  the  Civil  Code  (in  force  when  the  work- 
men's compensation  amendment  was  added 
to  the  Constitution)  is  as  follows: 


Digitized  by 


Google 


980 


107  PACIFIC  BB3POKTBK 


(Ariz. 


"Ooe  who  is  employed  to  render  personal 
service  to  his  employer,  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and  who  in 
such  service  remains  entirely  under  the  con- 
trol and  direction  of  the  latter,  who  is  called 
his  master." 

Under  this  definition  it  is  essential  tbat 
the  servant  be  "entirely  under  the  control 
and  direction  or'  the  master.  This  element 
is  lacking  in  the  present  case.  Banks  was 
not  asked  to  oome  and  work  under  the  direc- 
tion of  the  manager  of  the  saloon;  he  was 
not  asked  to  come  and  help  the  manager. 
He  was  asked  if  he  would  go  and  do  the  job 
himself  and  that  was  what  he  agreed  to  do. 

"The  teat  of  'control,'  however,  means  'com- 
plete control.'  For  example,  the  citizen  who 
Iiires  a  tazicab  to  take  him  to  a  certain  place 
exercises  that  amount  of  control  over  the  driv- 
er, but  he  does  not  thereby  become  the  man's 
employer.  •  •  •  But  in  weighing  the  con- 
trol exercised  we  must  carefully  distinguish 
between  authoritative  control  and  mere  sug- 
geation  as  to  detail."  Western  Ind.  Co.  v.' 
PiUsbury,  172  Cal.  807,  16»  Pac.  721. 

The  record  here  presents  a  case  where  no 
control  was  exercised  and  the  right  of  con- 
trol was  not  retained.  There  is  no  distinc- 
tion between  this  and  such  cases  as  Flick- 
enger  v.  Ind.  Ace.  Com.,  supra;  Donlon  Bros. 
V.  Ind.  Ac&  Com.,  178  Cal.  250,  159  Pac.  715; 
Fidelity  ft  Deport  Co.  v.  Brush,  supra,  and 
Parsons  v.  Ind.  Ace.  Cam.,  178  Cal.  394,  173 
Pac.  685. 

[3]  Furthermore,  the  applicant  was  not 
an  employee  within  the  definition  of  the  act 
as  his  employment  was  "both  casual  and  not 
In  the  course  of  the  trade,  business,  profes- 
sion or  occupation  of  bis  employer."  Sec- 
tion 8a,  Workmen's  Compensation,  Insurance 
and  Safety  Act  of  1917,  Stats.  1917,  p.  835. 
It  was  the  woi^  of  the  regular  porter  to 
clean  the  toilet,  and  in  that  work  he  was  en- 
gaged in  the  course  of  bis  employer's  busi- 
ness. But  the  repair  of  a  broken  pipe  was 
a  plumber's  Job  not  in  the  course  of  tbat 
business.  As  the  work  progressed  it  de- 
veloped that  the  trouble  arose  from  a  bro- 
ken pipe  and  that  the  pipe  would  have  to  be 
repaired.  If  a  duly  licensed  pluml)er  had 
been  called  in  to  make  the  repair  under  the 
same  circumstances,  it  is  not  disputed  that 
he  would  have  been  treated  as  a  contractor 
and  not  an  employee.  The  outstanding  facts 
are  that  the  applicant  was  called  on  In  an 
emergency  to  perform  a  service  outside  of 
the  course  of  business  of  his  employer  and 
outside  the  course  of  his  regular  employment 
as  was  the  case  in  London,  etc.,  Co.  v.  In- 
dustrial Ace.  Com.,  173  Cal.  642,  161  Pac.  2. 

But  it  is  not  necessary  for  the  decision  to 
go  upon  this  ground.  Banks  was  engaged  to 
do  a  single  Job  and  was  to  be  paid  on  com- 
pletion only.  His  employer  did  not  retain 
the  right  to  control  him  in  the  means  by 
which  the  Job  was  to  be  done,  but  was  inter- 


ested only  in  tbe  result.    Under  these  dr- 
cnmstances,  the  relation  of  employer  and 
onployee  did  not  exist  and  the  resptmdents 
had  no  Jurisdiction  to  make  the  award. 
.  The  award  is  annulled. 

We  concur:  LANODON,  P.  J.;  STUBl^ 
VANT,  J. 


(22  Ari2.  3761 

ARIZONA  MUT.  AUTO  INS.  CO.  V.  BISBEE 
AUTO  CO.    (No.  1846.) 

(Supreme  Conrt  of  Arizona,    lilaj  12,  1921.) 

1.  Corporatlens  «=3507(S),  668(5)  —  "Looal 
agent''  within  statutes  relating  to  service  ef 
process  Is  one  who  represents  corporatleo  la 
promotion  of  Its  business^ 

A  'aocol  agent"  within  Civ.  Ck>de  1013,  par. 
442,  authorizing  service  of  process  on  the  'lo- 
cal agent"  of  a  corporation,  and  Rev.  St  Tex. 
1895,  art.  1223,  providing  for  service  upon  the 
"local  agent"  of  a  foreign  corporation,  is  a 
person  representing  tbe  corporation  in  the  pro- 
motion of  the  business  for  which  it  was  incor- 
porated (citing  Words  and  Phrases,  Local 
Agent). 

2.  insarance  «=»627(l)— Subageat  held  a  "lo- 
oal  agent"  within  statutes  provMlag  for  serv- 
ice upon  local  agents. 

A  subagent  appointed  by  a  general  agent  of 
an  insurance  company  to  solicit  insurance  k^d 
a  "local  agent"  within  Civ.  Code  1913,  par. 
442,  providing  for  service  upon  "local  agent" 
of  a  corporation,  and  Rev.  St.  1895,  art.  1223, 
providing  for  service  of  citation  upon  "local 
agent"  of  a  foreign  corporation  (dting  Words 
and  Phrases,  Local  Agent). 

3t,  Judge*  9=929  —  Superior  court  Judge  au> 
thorlzed  to  call  in  another  Judge  without  be- 
ing disqualified. 
Under  Const,  art.  6,  i  7,  providing  that  a 
judge  of  a  auperior  court  may  sit  in  other 
county  at  the  request  of  tbe  judge  of  the  sn- 
perior  court  thereof,  it  was  not  necessary  that 
the  regular  judge  of  a  county  should  have  been 
disqualified  or  Incapable  of  serving  for  calling 
in  an  outside  judge,  notwithstanding  Civ.  Code 
1913,  par.  503,  authorizing  one  judge  to  call 
in  another  when,  for  any  reason,  be  is  disquali- 
fied from  trying  the  case,  sance  the  statute  oould 
not  be  a  limitation  upon  the  power  given  the 
judge  by  the  institution. 

4.  Appeal  and  error  €=>920(l)— Judge  of  •■• 

perlor  court  of   other  coun^  presumed  te 

have  been  regularly  assigned. 

On  appeal  from  a  judgment  by  a  snperior 

court  judge  of  a  county  other  than  that  of  the 

place  of  the  trial,  it  will  be  presumed  in  favor 

of  the  regular  procedure  of  the  court  in  the 

absence  of  objections  to  such  judge  shown  by 

the  record  and,  in  absence  of  a  showing  to  the 

contrary,    that    the    case   had   been    regularly 

assigned  to  such  judge  by  the  regular  judge  of 

the  superior  court  of  such  county. 
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5.  Judgment  «=3 1 39  — Setting  aside  of  default 
diecretlonary  wtth  trial  court 

The  matter  of  setting  aside  a  defiiiilt  to  al- 
ways discretionary  with  the  trial  conrt 

6.  Judgment  «s9 143 (14)— Refusal  to  eat  aalda 
default  held  not  abuse  of  diecretloa. 

Where  the  complaint  and  summons  were 
served  on  the  agent  of  the  defendant  corpora- 
tion on  June  13,  and  defaalt  waa  taken  against 
the  corporation  on  Jnly  26,  and  where  the  an- 
swer in  the  case  was  not  mailed  nntil  July  26, 
as  the  result  of  defendant's  counsel  being  ab- 
aent  from  his  office  during  the  month  of  July, 
prior  to  the  25th  day  thereof,  refusal  to  set 
aside  the  default  AeU  not  an  abase  of  discre- 
tion. 

Appeal  from  Superior  Court,  Oodiise  Oonn- 
ty;  A.  O.  McAlister,  Judge. 

Action  by  the  Blsbee  Auto  Ckxnpany  against 
tbe  Arizona  Mutual  Auto  Insurance  Compa- 
ny, a  corporation.  Default  Judgment  .for 
plaintiff,  and  from  tbe  judgment  and  order 
doiying  tbe  motion  to  vacate  and  set  aside 
tbe  default  and  judgment,  defendant  ap- 
peals.   AfiBrmed. 

R.  E.  Sloan   and   C.   B.   Holton,   botb  of 
Phcenix,  for  appellant 
Flanigan  &  Murry,  of  Blsbee,  im  appellee. 

O'CONNOR,  Superior  Judge.  Tbla  Is  an 
action  brought  by  tbe  Blsbee  Auto  Company 
and  wmiam  R.  Cole  against  the  Arizona  Mu- 
tual Auto  Insurance  Company,  a  corporation, 
under  the  terms  of  an  Insurance  policy  cov- 
ering damages  to  an  automobUe  described  in 
plaintiff's  complaint. 

The  complaint  sets  fortb  tbe  terms  of  the 
Insurance  policy,  and  alleges  tbat  an  auto 
was  stolen  and,  while  In  tbe  possession  of 
tbe  person  stealing  tbe  same,  was  wrecked; 
tbat  under  a  clause  of  said  policy,  Insuring 
the  plaintiff  against  loss  by  theft,  the  de- 
fendant was  liable  for  the  damages  sustained 
by  the  said  auto  while  in  the  possession  of 
the  alleged  thief. 

Appellant's  brief  recites  that  the  complaint 
and  summons,  according  to  the  return  made 
by  tbe  sheriff  of  the  county  of  Cochise,  were 
served  upon  one  Bruce  Perley  on  the  13th  day 
of  June,  1919,  and  that  on  the  26th  day  of 
July,  1919,  default  was  taken  against  the 
defendant,  and  on  the  a&wte  day  counsel  for 
plainUS  appeared  before  Hon.  A.  G.  McAlis- 
ter, judge  of  the  superior  court  of  Graham 
county,  Ariz.,  sitting  as  a  judge  of  the  8Ui>eri- 
or  court  of  Cochise  county,  and  obtained  an 
order  for  judgment  in  the  full  amount  prayed 
for  In  plaintiff's  complaint. 

The  judgment  was  not  entered  until  the 
lltb  day  of  August,  1919,  and  in  the  interim 
between  the  date  of  taking  the  default  and 
the  date  of  entering  the  judgment,  the  de- 
fendant filed  its  motion  to  vacate  and  set 
aside  tbe  default  aitd  judgment,  basing  said 
motion  on  the  affidavit  of  C.  B.  Holton,  one 


of  the  attorneys  for  appellant,  attempting  to 
show  that  the  purported  service  of  summons 
and  complaint  was  not  a  valid  service  upon 
the  defendant  corporation,  and  that  no  valid 
service  of  summons  had  been  made  upon  the 
defendant  corporation,  as  prescribed  by  law ; 
that  an  answer  had  been  prepared  and  served 
by  nmll  upon  plaintifTs  attorneys  on  the  26th 
^y  of  July,  tbe  day  default  was  entered; 
and  that  Hon.  Richard  El.  Sloan,  counsel  for 
the  defendant  corporation,  was  absent  from 
his  office  during  the  month  of  July,  up  to 
about  the  25th  of  the  month,  and  that  tbe 
answer  was  mailed  to  plaintlfrs  attorneys 
on  the  26th  day  of  July,  1919;  that,  together 
with  the  aforesaid  answer,  an  affidavit  of  one 
Oarl  H.  Anderson  was  alao  filed,  for  the  pur- 
pose of  attempting  to  show  that  the  said 
Bruce  Perley  was  not  an  agent  of  the  com- 
pany upon  whom  service  of  sumnnos  could 
lawfully  be  made. 

On  the  22d  day  of  January,  1920,  said  mo- 
tion was  by  the  court  denied,  and  from  the 
judgment  and  order  denying  the  motion  to 
vacate  and  set  aside  tbe  default  and  judg- 
ment, this  appeal  is  prosecuted. 

In  appellant's  second  assignment  at  error, 
we  find  the  following  language: 

*****  The  court  had  no  Jurisdiction  of 
the  defendant  because  of  the  fact  that  the  pur- 
ported service  of  summons  and  complaint  was 
not  made  upon  the  person  who  was  an  agent  of 
defendant  company  upon  whom  legal  service 
could  be  had." 

Volume  1,  Words  and  Phrases  Judicially 
Defined,  p.  263,  defines  an  "agent"  as  follows: 

"An  'agent'  is  one  who  represents  another, 
called  the  'principal,'  in  dealings  with  third 
peraons.    Such  representation  is  called  agency." 

Paragraph  442,  Revised  Statutes  of  Ari- 
zona, 1913,  provides  that — 

"In  suits  against  any  incorporated  company 
•  •  *  the  summons  may  be  served  •  •  • 
upon  the  local  agent  representing  such  com- 
pany or  association,  in  tbe  county  in  which  tbe 
suit  ia  brought." 

22  Cyc.  p.  1427,  says: 

*'An  insurance  agent  is  one  employed  by  an 
insurance  company  to  solicit  risks  and  effect 
insurance." 

And  further: 

*'A  person  may  become  authorized  to  bind  the 
company  as  its  agent  not  only  by  formal  ap- 
pointment as  such  agent,  but  also  by  being  au- 
tliorized  by  implication  to  act  on  behalf  of 
the  company  in  relation  to  its  business;  and  in 
general,  persons  who,  with  the  Icnowledge  and 
assent  of  the  company,  act  for  it  in  soliciting 
or  procuring  or  contracting  for  insurance,  are 
held  to  be  agents  without  formal  appointment." 

"It  is  well  nnderstood  that  a  corporation  can 
act  only  through  agents,  it  being  an  artificial 
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person,  and  that  anr  person  who  acts  for  a 
corporation  to  any  extent  whatever  by  anthori- 
ty  is  its  agent  in  whatever  he  does  by  its  aa- 
thority."  Densel  v.  Atlanta  Mercantile  Co.,  17 
Idaho,  482,  106  Pac  S. 

In  Article  1223,  Rev.  St  Tex.  1895,  It  Is 
provided  upon  whom  citation  must  be  served 
In  the  case  of  foreign  corporations,  among 
those  mentlwed  being  the  )ocal  agent. 

[1]  By  "local  agent/'  as  used  in  the  articles 
mentioned,  must  be  meant  a  person  who  Is 
representing  the  corporation  In  the  promo- 
tion of  the  business  for  whldbi  it  was  incor- 
porated, etc.,  and  further: 

"The  law  evidently  contemplates  service  on 
a  person  employed  in  forwarding  the  partica-  I 
lar  line  of  business  for  which  the  corporation  ' 
was  organized,    •    •    • "    etc.    Bay  City  Iron 
Works  V.  Reeves  Co.,  43  Tex.  Civ.  App.  264, 
95  S.  W.  739,  740.  , 

i 

A  perusal  of  the  affidavit  of  Carl  H.  Ander- 1 

son  reveals  the  folowing  language:  | 

"Carl  H.  Anderson,  being  first  daly  sworn, . 
deposes   and   says:    That  he  is   the   secretary  j 
and  treasurer  and  a  member  of  the  board  of 
directors  of  the  Arizona  Mutual  Auto  Insurance  ! 
Company,  a  corporation;  and  that  said    •    •    •  ■ 
corporation  is  organized  under  and  by  virtue  of  I 
the  laws  of  the  state  of  Arizona;  that  said  cor-  I 
poration  has  complied  with  the  provisions  of . 
the  laws  of  the  state  of  Arizona  relative  to  the 
appointment  of  a  bona  fide  resident  of  said  state 
as  its  agent    •    *    •  ;  that  said  corporation  has 
appointed  your  affiant,   Carl  H.  AJiderson,  as 
such  agent  and  has  filed  said  appointment  of 
such  agent  in  the  office  of  the  corporation  com- 
mission, etc. 

"Your  affiant  further  states  that  he  Is  the 
general  agent  of  the  said  corporation,  Arizona 
Mutual  Auto  Insurance  Company,  representing 
said  company  throughout  the  state  of  Arizona; 
that  your  affiant  was  duly  and  regularly  ap- 
pointed such  agent  by  the  board  of  directors 
of  said  corporation;  •  •  •  that  your  affi- 
ant has  •  *  •  appointed  subagents  through- 
out the  state  of  Arizona,  who  are  authorized  to 
solicit  business  for  your  affiant;  that  among 
such  subagents  is  one  Bruce  Perley,  of  Bisbee, 
Cochise  county,  Ariz.;  that  the  said  Bruce 
Perley  is  •  •  •  the  agent  of  the  •  •  • 
company  •  •  •  to  solidt  applications  for 
insurance  and  to  collect  premiums  therefor  and 
remit  the  sane." 


In  Venner  t.  Denver  Union  Water  Oo.,  40 
Colo.  212,  90  Pac.  626,  we  find  the  following: 

"Our  Code  regulates  proceedings  in  civil  mat- 
ters, and  it  is  there  provided,  by  subdivision  9, 
§  38  [Mflls'  Ann.  Code]:  'If  the  action  be 
against  a  foreign  corporation  •  *  •  orgiui- 
ized  under  the  laws  of  another  state  •  *  • 
and  doing  business  within  this  state,  the  sum- 
mons shall  be  served  by  delivering  a  copy  to 
any  agent  of  such  corporation,  company  or  as- 
sociation found  in  the  county  in  which  the  ac- 
tion is  brought' 

"This  clearly  indicates  an  intention  on  the 
part  of  the  Legislature  to  provide  that,  notwith- 


standing another  provision  requiring  foreign 
corporations  engaging  in  business  in  this  state 
to  appoint  an  agent  upon  whom  process  may  be 
served,  such  process  may  be  served  upon  any 
agent  embraced  within  the  terms  of  the  Code  to 
which  we  have  just  referred. 

"It  is  dearly  within  the  power  of  the  state 
to  provide,  through  the  Oeneral  Assembly,  what 
agents  of  corporations  doing  business  within 
her  limits  may  be  served  with  process,  pro- 
vided, of  course,  that  such  provisions  are  rea- 
sonable, and  the  service  provided  for  shall  b« 
upon  such  agents  as  may  be  property  deemed 
representatives  of  such  foreign  corporationa. 
Our  Oeneral  Assembly  has  made  provision  for 
this  purpose,  which  embraces  any  agent  of 
foreign  corporations  engaging  in  business  in 
this  state. 

"We  therefore  conclude  that  the  provisions 
of  the  Constitution  and  statute  referred  to,  re- 
quiring foreign  corporations  who  desire  to  en- 
gage in  business  in  this  state  to  appoint  an 
agent  upon  whom  process  may  be  served,  does 
not  limit  the  service  of  process  upon  such 
agent,  but  that  it  may  be  served  upon  any  oth- 
er agent  contemplated  by  the  provisions  of  the 
Civil  Code." 

[2]  Prom  the  foregoing,  It  seems  to  ns  that 
Bruce  Perley  was  the  agent  of  the  Arizona 
Mutual  Auto  Insurance  Company  at  Bisbee, 
Ariz.,  at  the  time  service  was  made  on  him ; 
that  his  duty  was  to  sell  anto  insurance  for 
the  company ;  and  that  selling  auto  Insurance 
was  the  principal  business  of  the  company, 
and  the  purpose  for  which  it  was  organized. 

Paraphrasing  the  language  of  the  Supreme 
Court  of  Colorado,  we  therefwe  condade 
that,  under  the  provisions  of  our  statute 
showing  how  service  shall  be  made,  service 
on  the  corporation  commission,  or  upon  a 
statutory  agent  appointed  for  such  purpose, 
does  not  limit  the  service  of  summons  upon 
the  State  Corporation  Commission  or  the 
statutory  agent,  but  service  may  be  had  upon 
any  agent  contemplated  by  the  Code,  and  we 
believe  that  Bruce  Perley  was  such  agent  at 
the  time  he  was  served  in  this  case,  and  that 
the  service  is  good. 

In  the  discussion  of  assignment  No.  1,  we 
have  covered,  we  think,  assignments  2,  3,  and 
4,  and  it  vrill  not  be  necessary  to  consider 
them  independently.  Assignment  Na  5  is  in 
the  following  language: 

"The  court  erred  tn  the  trial  of  the  cause,  for 
the  reason  that  there  is  no '  showing  that  the 
judge  of  the  superior  court  of  Cochise  county 
was  disqualified  or  was  unable  to  serve,  nor  is 
there  any  showing  that  the  judge  of  the  su- 
perior court  of  Cochise  county,  nor  the  Gov- 
ernor of  the  state  of  Arizona,  requested  the 
judge  of  the  superior  court  of  Oraham  county 
to  hold  court  ia  Cochise  county." 

Section  7,  art.  6,  of  the  Constitution  of  the 
state  reads  as  follows: 

"The  judge  of  any  superior  court  mar  hold 
a  superior  court  in  any  county  at  the  reqoest 
of  the  judge  of  the  superior  court  thereof,  and 
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in  case  of  the  disqualification  or  tbe  inabllitr 
of  the  judge  thereof  to  serve,  and  apon  the 
reqnest  of  the  gOTemor,  shall  do  so." 

Paragraph  503,  Bev.  St  Arls.  1913,  Is  as 
follows: 

"The  judge  of  any  superior  court  may  on 
his  own  motion  change  the  venue  of  any  case, 
civil  or  criminal,  pending  before  him,  or  select 
another  judge  to  try  the  same  when,  for  any 
reason,  he  ia  disqualified  from  trying  the  same." 


[3]  As  we  read  the  constitutional  provision. 
It  was  not  necessary  that  the  regular  judge  of 
Cocliise  county  should  have  been  disqualified 
or  Incapable  of  serving  la  the  case  before 
calling  in  an  ontside  judge.  When  such  con- 
tingency exists  be  may  request  an  outside 
judge  to  preside  over  hhs  court,  and,  upon  the 
request  of  the  Governor  of  the  state,  the 
judge  so  requested  must  respond.  However, 
in  the  abeence  of  such  contingency,  be  may, 
at  his  pleasure  and  option,  call  in  an  out- 
side judge  to  hold  a  superior  court  in  his 
county,  and,  as  we  understand  it,  the  Judge 
80  called  in  has  the  same  powers  and  Juris- 
diction in  the  trial  and  disposition  of  cases 
while  sitting  therein  as  the  regular  Judge  of 
such  county  possesses.  The  statutory  pro- 
vision authorizing  the  Judge  to  select  another 
Judge  to  try  a  case  when,  for  any  reason,  be 
is  disqualified  from  trying  the  same,  is  not, 
and  could  not,  be  a  limitation  upon  the  power 
given  the  Judge  by  the  constitutional  pro- 
vision.  It  does  not  pretend  to  say  he  may 
not  call  in  another  Judge  to  hold  court  gen- 
erally. 

[4]  The  record  does  not  show  that  any  ob- 
jection was  raised  and  presented  to  Judge 
McAlister  at  the  trial  of  the  case  below 
in  the  aflJdavit  and  motion  to  set  aside  judg- 
ment made  by  appellant  Therefore,  the 
presumption  of  law  is  in  favor  of  the  regular 
procedure  of  the  court,  and  that  the  case  bad 
been  regularly  assigned  to  Judge  McAlister 
for  trial  by  the  Judge  of  the  superior  court 
ot  Ck>chise  county;  and  in  the  absence  of 
any  showing  to  the  contrary,  we  assume  that 
Judge  McAlister  was  presiding  under  the 
provisions  of  law  above  cited. 

[6,  6]  The  matter  of  setting  aside  a  default 
is  always  di.'^cretionary  with  the  trial  court, 
and  a  careful  perusal  of  the  record  reveals 
to  us  no  substantial  abuse  of  that  disciretion. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

ROSS,  O.  J.,  and  BAKEB,  J.,  concur. 

Note.— Judge  McALISTER  being  disquali- 
fied to  sit  in  the  above  case,  Hon.  W.  A./ 
O'CONNOR,  Judge  of  the  SuperiM:  Court  of  j 
Santa  Cruz  county,  was  called  to  sit  In  his 
stead. 
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WHITE  at  al.  v.  VEITCH.    (No.  »76.) 
(Supreme  Corat  of  Wyoming.    May  23,  1921.) 

1.  Forcible  entry  and  detainer  «=»24(l)— 
Complaint  held  Insufficient 

A  complaint  alleging  that  plaintiff  is  lessee 
and  entitled  to  possession  of  the  premises  in 
controversy  which  are  withheld  from  his  pos- 
session by  defendants  without  right  held  in- 
suflScient  as  a  complaint  for  forcible  entry  and 
detainer. 

2.  Forcible  entry  and  detainer  «=»2— Procedure 
being  statutory  must  be  striotly  pursued. 

A  civil  proceeding  for  forcible  entry  and 
detainer  or  unlawful  detainer  being  statutory 
and  summary  in  its  nature,  the  statute  confer- 
ring jurisdiction  must  be  at  least  substantially 
complied  with  in  the  method  of  procedure  pre- 
scribed by  it  or  the  jurisdiction  will  fail  to  at- 
tach and  the  proceeding  will  be  coram  non 
jndice  and  void. 

3.  Forcible  entry  and  detainer  «=924(l,3)— 
Complaint  essential  of  Jurisdiction. 

In  forcible  entry  and  detainer  cases  the 
filing  of  a  complaint  describing  the  property 
and  the  facts  upon  which  plaintiff  relies  in  or- 
der to  recover,  as  required  by  Comp.  St.  1920, 
§  662S,  is  the  basis  of  the  action,  without  whicii 
the  justice  is  powerless  to  act 

4.  Forolble  entry  and  detainer  ^s>24( I)— Com- 
plaint must  state  facts  sbowing  the  character 
of  entry  and  of  detainer. 

Under  Comp.  St  1920,  {  6621,  providing 
for  action  of  unlawful  detainer  where  a  lawful 
and  peaceable  entry  has  been  made,  but  the 
premises  are  subsequently  unlawfully  or  forci- 
bly held,  the  complaint,  under  section  6625, 
must  state  the  facts  showing  a  lawful  and 
peaceable  entry  and  also  the  subsequent  unlaw- 
ful or  forcible  detainer. 

5.  Forolble  entry  and  detainer  9=>43(3)— Lack 
of  Jurisdiction  not  waived  by  falling  to  raise 
question  before  the  justloa,  and  amendment 
In  district  court  cannot  cure  lack  of  juris- 
diction because  of  defective  complaint 

Where  the  justice  court  was  without  ju- 
risdiction in  an  action  of  forcible  entry  and 
detainer  because  of  lack  of  essential  allegations 
in  the  complaint  the  objection  of  lack  of  ju- 
risdiction was  not  waived  by  failing  to  raise 
it  in  the  justice  court  nor,  in  view  of  Comp. 
St.  1920,  i  6536,  could  an  amended  complaint 
filed  in  the  district  court  cure  such  jurisdic- 
tional defect  under  sections  5707  and  6537. 

Error  to  District  Gourt  Natrona  County; 
Charles  E.  Winter,  Judge. 

Action  by  Rol>ert  J.  Veltch  against  Henry 
Lk  White  and  others,  begun  in  the  Justice 
court  and  appealed  to  the  district  court, 
where  Judgment  was  entered  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded. 
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Hagens,  Stanley  &  Munme,  of  Casper,  for 
idalntlffs  In  error. 

George  W.  Fer^son  and  Nichols  ft  Stir- 
rett,  all  of  Gasper,  for  defendant  in  error. 

BLUME,  J.  The  defendant  In  error  filed 
In  Justice  court  of  Natrona  county  his  peti- 
tion In  forcible  entry  and  detainer,  alleging 
(omitting  the  formal  parts): 

"First,  that  be  Ih  the  lessee  of  the  following 
described  premises,  and  entitled  to  the  imme- 
diate, exclusive  and  continued  possession  of 
the  same,  being  [describing  the  premises]; 
second,  that  defendants  are  in  possession  of 
said  premises  and  occapy  and  hold  the  same 
from  the  possession  of  the  plaintiff,  without 
any  right  to  the  possession  thereof." 

Then  follow  allegations  of  the  notice  glren 
to  quit  the  premises,  and  the  prayer.  An 
answer  was  filed  and  trial  bad,  which  re- 
suited  in  favor  of  the  defendant  In  error. 
An  appeal  was  duly  taken  to  the  district 
court,  where  the  case  was  tried  by  the  court 
without  a  Jury.  At  the  beginning  of  the 
trial  the  plaintiffs  in  error,  for  the  first 
time,  moved  the  court  to  dismiss  the  action, 
and  objected  to  the  introduction  of  any  evi- 
dence, for  the  reason  that  the  petition  falls 
to  state  facts  to  constitute  a  tmuse  of  ac- 
tion, that  It  Is  aiqparent  from  the  pleadings 
that  the  court  has  no  Jurisdiction  In  the 
case,  and  that  it  Is  not  an  action  of  forcible 
entry  and  detainer  under  the  statute.  The 
ruling  was  reserved  until  the  close  of  the 
case,  wb&a  the  above  objections  were  re- 
newed, bnt  overruled,  and  defendant  In  er- 
ror was  permitted,  over  objection,  to  file  an 
amended  complaint.  Judgment  was  entered 
for  the  defendant  in  error,  a  motion  for  new 
trial,  assigning,  among  othar  things,  the 
overruling  of  the  above  motion  as  error,  was 
filed  and  overruled,  and  the  case  is  here  up- 
on a  petition  In  error,  assigning,  inter  alia, 
as  error  the  overruling  of  the  motion  made 
at  the  trIaL 

[1]  The  allegations  contained  In  the  orig- 
inal petition  filed  In  the  Justice  court  are 
very  similar  to  the  allegations  contained  In 
the  petition  Involved  In  the  case  of  Jenkins 
V.  Jeffrey,  3  Wyo.  689,  29  Pac.  186.  In  that 
case  the  plain  UCt  claimed  to  be  the  owner 
of  the  premises  in  controversy,  but  stated 
nothing  as  to  who  was  entitled  to  possession. 
In  the  case  at  bar  the  plaintiff  below  alleges, 
that  he  is  lessee,  and  entitled  to  the  posses- 
sion of  the  premises  In  controversy.  The 
differences  are  not  vital,  and  the  court  In  the 
Jenkins  Oase  held  that  the  petition  in  that 
case  was  insufltelent  as  a  petition  In  forcible 
entry  and  detainer,  and  that  the  Justice  was 
without  Jurisdiction  to  try  the  action.  That 
case  was  certified  to  the  district  court  upon 
motion  of  the  defendants,  where  they  appear- 
ed and  filed  answer,  and  the  case  was  there 
tried  as  a  case  Involving  title.  Under  these 
circumstances  this  court  held  that  the  de- 


fendants could  not  properly  be  heard  to  ob- 
ject that  the  district  court  assumed  to  try 
the  case,  of  which  It  had  original  Jurisdic- 
tion, aa  an  action  In  ejectment,  but  in  the 
case  at  bar  no  such  course  was  followed. 
Here  the  case  came  to  the  district  court  on 
appeal.  The  plaintiffs  in  error  did  not  vol- 
untarily submit  to  the  trial  In  the  district 
court,  but  objected.  The  case  was  tried 
throughout  as  a  case  of  forcible  entry  and 
detainer,  and  the  defendant  in  error  at  the 
close  of  the  testimony  filed  an  amended  'pe- 
tition so  as  to  bring  the  case  within  some  of 
the  provisions  of  our  statute  providing  for 
such  actions.  We  cannot  hold,  therefore, 
that  the  district  court  could  have  tried  the 
case  at  bar  as  an  action  In  ejectment,  as 
though  originally  brought  in  that  court,  bnt 
we  might  rest  the  decision  herein  ui>on  the 
holding  In  the  Jenkins  Case  that  the  orig- 
inal petition  filed  In  the  Justice  court  gave 
the  Justice  no  Jurisdiction  over  the  subject- 
matter.  Inasmuch,  however,  as  the  court  In 
that  case  did  not  fully  discuss  the  question 
as  to  what  facts  are  necessary  to  be  alleged 
in  order  to  give  the  Justice  Jurisdiction,  and 
inasmuch  as  the  defendant  In  error  contends 
that,  even  if  the  original  petition  failed  to 
state  a  canse  of  action,  the  defect  was  cored 
when  the  amended  petition  was  filed  in  the 
district  court,  we  shall  state  the  law  ai^ll- 
cable  to  this  case  somewhat  more  fully. 

[J,  S]  Olvil  proceeding  for  forcible  entry 
and  detainer  or  unlawful  detainer  was  not 
known  to  the  common  law.  The  proceeding 
Is  statutory,  summary  in  its  nature,  may, 
under  our  statute,  work  a  forfeiture  of  pos- 
sibly valuable  rights  within  a  period  of  a 
few  days,  and,  according  to  the  universal 
rule,  the  statute  conferring  Jurisdiction  most 
be  at  least  substantially  complied  with  In 
the  method  of  procedure  prescribed  by  it,  or 
the  Jurisdiction  will  fall  to  attach,  and  the 
proceeding  will  be  coram  non  judice  and 
void.  19  Qyc.  1147;  24  Qyc  1436;  Taylor, 
li.  ft  T.  (9th  Ed.)  i  721;  Tiffany,  L.  ft  T.  p. 
1786,  and  cases  cited  below.  Section  6625  of 
the  OompUed  Statutes  of  1920  provides  that 
In  such  cases  the  plaintiff,  before  the  Jiistice 
may  proceed  with  the  case,  must  file  a  com- 
plaint, describing  the  property  in  controver- 
sy,  "and  the  facts  upon  which  he  relies.  In 
order  to  recover  the  premises,  which  most  be 
sustained  by  proof  or  the  acti(Mi  must  be  dis- 
missed." This  complaint  Is  not  even  dis- 
pensed with  In  case  the  defmdant  does  not 
appear.  It  Is  therefore  the  basis  of  the  ac- 
tion, without  which  the  Justice  is  poWerless 
to  act  Summary  as  the  action  Is,  drastic 
as  may  be  its  consequences,  the  Ijeglslatnre 
evidently  deemed  it  wise  to  guard  against 
the  misapplication  of  this  proceeding.  Wliat- 
ever  may  have  been  the  reasons  of  its  adop- 
tion, the  statute  la  imperative,  and  the 
courts  cannot  ignore  the  plain  proviaions 
which  a  co-ordinate  branch  of  our  gOYvnt- 
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ment  baa  a  right  to  make.  See  Oendennlns 
▼.  Gulae,  8  Wyo.  91,  65  Pac.  447.  Statutes 
similar  to  ours,  requiring  the  facts  to  be 
stated  in  such  complaints,  are  found  in  Wis- 
consin, Texas,  New  Jersey,  Utah,  and  per> 
baps  other  states.  Under  statutes  such  as 
this,  the  facts  must  be  clearly  stated,  so  as 
to  bring  the  case  within  the  provision  of  the 
statute  relied  on,  and.  If  any  material  tact 
is  omitted,  the  defect  is  fatal,  and  the  Jus- 
tice acquires  no  jurisdiction  of  the  subject- 
matter,  mils  is  the  rule  even  in  states 
where  no  such  specific  statutory  provision 
exists.  Emerson  v.  Emerson  (Tex.  Olv.  App.) 
35  S.  W.  42S ;  Fowler  v.  Koe,  25  N.  J.  Law, 
649;  State  v.  Lane,  61  N.  J.  Law,  504,  IS 
AH.  353 ;  Barnes  v.  Cox,  12  Utah,  47,  41  Pac. 
657;  H.iskins  v.  Easldns,  67  III.  446;  E<ve- 
leth  V.  Gill,  97  Me.  316,  54  AU.  756;  Kara- 
bailee  V.  Dukals,  108  Me.  527,  81  Att.  1011 ; 
McDennott  v.  Mcllwaln,  75  Pa.  341;  Elp- 
bart  V.  Brenhemen,  25  Ind.  152;  Burgett  v. 
Bothw^,  86  Ind.  149;  19  Oyc.  1150;  Cas- 
well V.  Ward,  2  Doug.  (Mich.)  374:  24  Cyc. 
1437;  Taylor,  L.  *  T.  (9th  Ed.)  J  721:  Tif- 
fany, Lw  &  T.  p.  1786.  See,  also,  Gulledge 
V.  White,  73  Tex.  498,  11  S.  W.  627 ;  Lafley 
V.  Obapman,  9  Colo.  304,  12  Pac.  152;  La- 
sater  v.  Fant  (Tex.  Olv.  App.)  43  S.  W.  321 : 
Conley  v.  Conley,  78  Wis.  666,  47  N.  W.  950, 
where  It  was  said  tliat  the  reasoning  is  but 
an  application  of  the  doctrine  applied  to  af- 
fidavits filed  in  attachment  and  garnish- 
ment proceedings. 

Section  6621  of  our  Statutes  provides  for 
two  classes  of  cases  In  which  an  action  of 
this  kind  may  be  brought:  (1)  Where  an  un- 
lawful and  forcible  entry  is  made;  and  (2) 
where  a  lawful  and  peaceable  entry  has  been 
made,  but  where  the  premises  are  subset 
qnently  unlawfully  or  forcibly  held.  The 
original  petition  filed  herein  Is  obviously  not 
sufficient  to  make  out  a  case  under  the  first 
of  the  above  classes  (19  Qyc.  1151,  1156),  nor 
does  It  state  any  facts  so  as  to  bring  it  with- 
in any  of  the  classes  specified  in  section  6622 
of  the  Statutes.  Does  It  then  state  facts 
Bufflcioit  to  come  within  the  second  of  the 
above  classes  under  section  6621,  ctHnmonly 
called  unlawful  detainer? 

[4]  Inasmuch  as  the  statutes  on  this  sub- 
ject are  evidently  designed  only  for  the  pur- 
pose of  trying  the  right  of  possession  In  cas- 
es where  the  title  of  the  premises  cannot  be 
disputed  or  called  In  question  (Jenkins  v. 
Jeffrey,  supra),  it  Is  frequently  said  that  "the 
proceedings  in  unlawful  detainer  are,  and  of 
necessity  must  be,  limited  to  those  cases" 
where  the  relation  of  landlord  and  tenant 
(Bichmond  v.  Court,  9  Cal.  A^p.  62,  98  Pac. 
67;  24  Cyc.  1407)  or  other  similar  relation 
is  shown  to  exist,  and  that  this  relationship 
most  be  fully  shown  In  the  complaint  (24 
Oyc.  1438;  and  see  most  of  the  cases  cited 
supra).  But,  without  reference  to  that,  the 
original  petition  herein  lacks  some  of  the 
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essential  .averments  specifically  provided  for 
In  the  statute  to  constitute,  an  action  under 
the  second  class  contemplated  In  section  6621. 
In  such  case  there  must  appear  to  exist  (1) 
a  lawful  and  peaceable  entry,  followed  sub- 
scquoitly  by  (2)  unlawful  or  forcible  detain- 
er. Nothing  Is  said  in  the  original  complaint 
herein  as  to  the  entry.  For  aught  that  ap- 
pears. It  might  have  been  by  force  or 'by 
stealth;  again,  peaceable  but  unlawful; 
again,  peaceable  and  lawful. '  In  Osswell  v. 
Ward,  supra,  the  court  said: 

"In  order  to  give  the  court  below  jurisdic- 
tion of  a  case,  *  *  *  it  is  necessary  that 
the  complaint  sbould  embody  such  a  statement 
of  facts  as  brings  the  party  clearly  within 
some  one  of  that  class  of  cases  for  which  a 
remedy  is  provided.  Now,  the  statute  gives  a 
remedy:  (1)  Against  those  who  make  unlawful 
and  forcible  entry  into  lands;  •  •  •  (2) 
against  those  who,  having  made  lawful  or 
peaceable  entry  into  lands,  unlawfully  and  by 
force  detain  the  same.  •  •  •  Under  which 
of  these  *  *  *.  heads  does  the  case  in  ques- 
tion come?  If  under  either,  it  is  the  second; 
but  in  that  case  it  should  have  been  averred 
that  the  premises  were  entered  peaceably  or 
lawfully,  and  that  the  detention  was  not  merely 
unlawfol  but  forcible." 

[I]  So  In  any  view  of  the  case  the  justice 
court  was  without  Jurisdiction  for  want  of 
essential  allegations  In  the  complaint  That 
being  true,  the  objection  was  not  waived  by 
failing  to  raise  the  question  in  the  justice 
court  Ompbell  v.  Mallory,  22  How.  Prac. 
(N.  T.)  183 ;  Potter  v.  Mission  Soc.,  23  Misc. 
Rep.  671,  52  N.  T.  Supp.  294,  and  cases  cited. 
Nor  could  an  amended  complaint  filed  in  .the 
district  court  cure  sudi  jurisdictional  defect. 
Bedfern  v.  Botham,  70  III.  App.  253.  As  was 
said  in  Klphart  v.  Brennemen,  25  Ind.  152, 
a  caBB  very  similar  to  the  case  at  bar: 

"Our  BtatQte  is  liberal  in  regard  to  amend- 
ments, but  an  amendment  necessarily  presup- 
poses something,  however  defective,  to  be 
amended,  but  in  the  present  case  the  cause  of 
action,  being  without  the  jurisdiction  of  the 
justice,  does  not  constitute  a  defective  com- 
plaint hut  is  simply  a  nullity,  and  that  can- 
not be  amended." 

That  case  was  approved  and  followed  In 
Burgett  V.  Bothwell,  supra,  wherein  it  was 
further  held  that  such  complaint  will  not 
be  deemed  sufficient  even  after  verdict,  but 
that  a  motion  in  arrest  of  judgment  sbould 
be  sustained.  See,  also,  Blyth  &  Fargo  Co. 
V.  Swensen  Bros.,  7  Wyo.  30.3,  51  Pac.  873. 
And  in  Dicks  v.  Hatch,  10  Iowa,  380,  a  case 
peculiarly  applicable  here  because  the  dis- 
trict court  in  this  state  has  no  original  ju- 
risdiction in  such  actions  (Jenkins  v.  Jeffrey, 
supra),  the  court  said: 

"The  justice  alone  had  original  Jurisdiction 
in  this  summary  proceeding,  and  the  district 
court  can  obtain  jurisdiction  in  no  other  way 
than  by  appeaL     The  case,  then,  of  course 
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must  be  tried  in  the  district  court,  upon  the 
name  issues  upon  which  it  was  tried  in  the 
justice's  court.  If  it  is  tried  otherwise— that 
is,  if  the  issue  is  materially  changed  by  amend- 
ments, and  thus  tried — the  district  court  as- 
sumes to  itself  jurisdiction  which  it  has  not 
in  this  class  of  cases." 

See,  also,  Losater  v.  Fant,  supra;  Ereletb 
V.  dlU,  supra;  19  Oyc.  p.  1179;  24  C3yc.  729, 
735.  True,  section  6537  of  our  statute  per- 
mits the  district  court  to  allow  amendments 
In  tbe  furtherance  of  justice,  and  counsel 
cite  us  to  section  5707,  Comp.  Stat.  1920, 
providing  for  amendments  in  furtherance  of 
justice  even  after  judgment  But  section 
6536  of  the  same  statute  provides  that, 
where  a  case  is  appealed  from  justice  court, 
the  trial  In  the  district  court  "shall  be  had 
upon  the  pleadings  and  issues  filed  and  made 
in  the  court  appealed  from."  Whatever  may 
be  the  effect  of  tbe  two  sections  of  the  stat- 
ute first  mentioned,  it  is  clear,  construing 
all  these  sections  and  section  6625  in  pari 
passu,  that  in  a  forcible  entry  and  detainer 
case  no  amendments  to  tbe  complaint  made 
in  the  district  court  oo  appeal  can  confer 
jurisdiction  of  tbe  subject-matter  when  it 
did  not  exist  In  the  justice  court  When 
such  complaint,  fatally  defective,  and  con- 
ferring no  jurisdiction  of  the  subject-matter 
on  the  justice,  comes  before  the  district 
court  on  appeal.  It  is  lil^e  a  lifeless  body 
which  that  court  is  powerless  to  animate. 
Its  effect  Is  as  though  no  complaint  what- 
ever had  been  filed,  and  no  Issues  whatever 
made  in  the  justice  court  In  whicb  case,  as 
we  have  held,  there  is  nothing  to  try  In  tbe 
district  court.  Italian-Swiss  Agricultural 
Colony  V.  BartagnolU,  9  Wyo.  204,  61  Pac. 
1020;  Walton  v.  Spinner,  16  Wyo.  297,  88 
Pac.  650,  89  Pac.  675. 

The  motion  made  by  plaintiffs  In  error  at 
the  commencement  of  tbe  trial  in  the  district 
conrt  to  dismiss  the  action  should  have  been 
sustained.  In  view  of  the  foregoing  contu- 
sions, it  is  unnecessary  to  consider  the  other 
errors  assigned. 

The  judgment  of  the  district  court  of  Kat- 
rona  county  herein  is  reversed,  and  tbe  case 
remanded  to  that  court,  with  directions  to 
enter  judgment  for  the  plaintiffs  in  error  dis- 
missing the  action. 

Reversed  and  remanded. 

POTTER,  O.  J.,  and  KIMBALIi,  J.,  concur. 


(69  Hont.  463) 

STATE  V.  SCHAFFER.     (No.  4316.) 

(Supreme  Court  of  Montana.    April  11,  1921.) 

I.  War  <S=>4 — Language  held  seditious. 

Language,  in  effect,  that  this  government 
would  be  better  off  under  German  rule,  ut- 
tered during  the  war,  held  to  reach  the  mark 


of  disloyalty  and  resistance  to  the  duly  con- 
stituted federal  and  statie  authorities  con- 
demned by  Laws  Ex.  Sesa.  1918,  c  11,  de- 
nouncing sedition. 

2.  War    i5..,i<    clroumttaBWs    ooasldered    •■ 
question  of  language  boing  seditious. 
In  judging  whether  language  is  seditious, 
the  time,  circumstances,  and  conditions  attend- 
ing its  utterance  are  to  be  taken  into  account 

a.  Criminal   law   «=9i055,   1056(1)— Exception 
to  objectionable  ianguaga  In  opening  state- 
ment and  oral  Instructions  necessary. 
No  exception  having  been  taken,  right  to 
question    propriety    of    language    in    opening 
statement  of  the  county  attorney,  or  error  in 
giving  oral  instructions,  was  waived. 

4.  Criminal  law  «=9804(3)— Oral  instmotions 
repeating  part  of  written  instructions  unob>- 
jectionablo. 

Oral  instructions  doing  no  more  than  say- 
ing, as  had  already  been  done  in  tbe  written 
instructions,  that  the  verdict  must  be  a  fine 
or  imprisonment,  or  both,  or  not  guilty,  was 
not  objectionable. 

5.  War  «=>4 — Prior  utteranoes  admissible  on 
prosecution  for  ^edition. 

On  a  prosecution  for  violation  of  the  Sedi- 
tion Act,  defendant's  utterances  of  a  seditious 
nature,  made  after  this  country  had  declared 
war,  but  before  the  enactment  of  the  law,  are 
competent  to  show  defendant's  feelings  on  the 
issue  l>etween  the  warring  nations,  Iiis  trend  of 
mind,  and  the  probabiUty  tiiat  he  coutmued 
to  entertain  tbe  same  views  and  might  bare 
given  vent  to  the  expression  constituting  the 
substantive  charge  against  Ikim.  . 

6.  War  <S=>4— Enactment  of  Sedition  Act  with- 
in Jurisdiction  of  state. 

The  Sedition  Act  was  witltin  the  jurisdiction 
of  the  state  to  enact 

7.  War  ®=>4— The  otfect,  and  not  intent,  deter- 
mines violation  of  Sedition  Aot 

It  is  what  may  be  the  effect  of  language 
used,  and  not  the  intent  with  which  it  was 
uttered,  which  is  determinative  of  whether  it 
is  violative  of  the  Sedition  Act 

8.  Indictment  and  information  iS=> 1 61  (8)— Al- 
lowing amendment  of  information  to  conform 
to  evidence  at  close  held  not  error. 

Allowing  information  for  sedition  to  be 
amended  to  conform  to  the  evidence  at  the 
close,  by  change  of  statement  charged  to  de- 
fendant the  variance  being  of  form,  and  not 
of  substance,  both  expressions  conveying  the 
same  meaning,  one  clearly  with  tbe  condemna- 
tion of  the  Sedition  Act  is  permissible. 

9.  Criminal  law  «=»304(2)— Judicial  notion 
taken  of  oommencement  and  nxisteace  of  war. 

Judicial  notice  is  taken  of  the  commence- 
ment and  continuance  of  a  state  of  war,  so 
that  formal  proof  need  not  be  introduced. 

ID.  Criminal  law  <»3>II67(2)— ftefusal  to  m- 
quire  eleotlon  between  charges  held  harmless. 
The  language  charged  in  ail  the  counts  for 
sedition  being  substantially  alike,  l>eing  alleged 
to  have  been  made  at  the  same  time,  and  be- 
ing punishable  as  and  for  one  offense,  defend- 
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ant   was   not   harmed   by   refasal   to   require 
election  on  which  to  press  the  charge. 

1 1.  Criminal  law  «=>l  1 83— Appellate  court  oan- 
nor  revise  punishment  Iniposed  If  within  the 
statute. 
Tlie  appellate  court  cannot  revise  as  ex- 
cessive the  punishment  imposed  where  it  was 
authorized  by  the  statute;    but  relief  can  be 
had  only  through  the  pardoning  power. 

Appeal  from  District  Court,  Fergna  Conn- 
ty;    Boy  B.  Ayers,  Judge. 

Anton  Schaffer  was  convicted  of  sedition, 
and  from  the  Judgment  and  an  order  deny- 
ing a  new  trial,  appeals.    Affirmed. 

Mettler  &  Briscoe,  of  Lewistown,  Earl 
Wlneman,  of  Stanford,  and  C.  J.  MarGhall, 
of  Lewistown,  for  appellant. 

Frank  Woody  and  lu  A  Foot,  Aast  Attys. 
Oen.,  for  tbe  State; 

CX)OPER,  J.  Prosecution  for  sedition. 
TbB  charging  parts  of  the  three  counts  of 
Oie  information  are  substantially  alike,  each 
alleging  the  use  of  the  following  words,  viz.: 

That,  while  the  United  States  of  America 
was  engaged  in  war  with  the  Imperial  Govern- 
ment of  Germany,  the  defendant  "did  willfully, 
unlawfully,  wrongfully,  feloniousiy  and  secU- 
tioudy  utter  and  publish  disloyal,  profane,  vio- 
lent, contemptuous,  slurring  and  abusive  lan- 
guage about  the  form  of  government  of  the 
United  States  of  America  as  follows:  *Tbi8 
government  would  be  better  off  under  German 
rule  and  us  Germans  could  then  send  over  to 
the  foreign  countries  for  -men  and  us  Germans 
do  the  bossing' — or  words  substantially  the 
same,  contrary  to  law  and  the  peace  and  dignity 
of  the  state  of  Montana,  all  of  which  utter- 
ances were  calculated  to  bring  the  form  of 
government  of  the  United  States  of  America 
into  contempt,  scorn,  contumely  and  disrepute, 
contrary  to  the  provisions  of  Chapter  11,  Ex- 
tra Session  Laws  of  1918,  denouncing  sedi- 
tion." 

The  Jui'y  returned  a  verdict  of  guilty  and 
left  the  penalty  to  be  flxed  by  tbe  court.  A 
motion  in  arrest  of  Judgment  was  urged  and 
overruled.  The  court  imposed  a  fine  of  $12,- 
000,  and  Judgment  was  entered  accordingly. 
The  appeals  are  from  the  Judgment  and  an 
order  denying  a  new  trial. 

[1 , 2]  The  argument  tbe  Attorney  General 
advances  against  tbe  first  assignment  of  er- 
ror is  that  the  language  used  was  calculated 
to  discourage  enlistment  in  the  army,  depress 
public  spirit,  and  weaken  the  government 
in  Its  efCort  to  further  the  war.  Tbe  defend- 
ant insists  that  the  language  is  not  condemn- 
ed by  tbe  act.  To  our  minds,  tbe  words  do 
carry  tbe  insidious  suggestion  that  tbe  im- 
perialistic and  autocratic  governments  of 
the  Central  Powers  were  superior  to,  and 
ought  to  be  substituted  for,  our  own.  They 
do,  therefore,  reach  tbe  mark  of  disloyalty 
and  resistance  to  tbe  duly  constituted  feder- 


al and  state  authorities  the  act  condemns. 
Disloyal,  xnntemptuous,  and  slurring  words 
rest  more  in  their  effect  upon  tbe  public  mind 
than  in  tbe  fact  of  their  use.  When  the 
statements  attributed  to  the  defendant  were 
made,  the  stupendous  onrush  of  the  German 
army  was  under  way,  threatening  destruc- 
tion to  the  defending  armies,  of  which  our 
own  were  a  part.  The  time,  the  circum- 
stances, and  the  conditions  attending  their 
making  were  therefore  to  be  taken  Into  ac- 
count in  Judging  the  purpose  their  use  im- 
plied. This  thought  is  given  expression  in 
the  opinion  of  tbe  Supreme  Court  of  the  Uni- 
ted States  in  Scbenck  v.  United  States,  249 
U.  S.  47,  39  Sup.  Ct.  247,  63  L.  Ed.  470,  thus: 

"The  question  in  every  case  is  whether  the 
words  are  used  in  such  circumstances  and  are 
of  such  a  nature  as  to  create  a  clear  and 
present  danger  that  will  bring  about  the  sub- 
stantive eviU  Congress  has  a  right  to  prevent. 
It  is  a  question  of  proximity  and  degree." 

This  disposes  of  tbe  qtiestions  suggested 
by  the  first,  fourth,  eightb,  thirteenth,  and 
fifteenth  specifications  of  error  to  our  com- 
plete satisfaction. 

[S,4]  To  the  objectionable  part  of  the 
opening  statement  of  tbe  county  attorney  de- 
fendant took  no  exception,  and  therefore, 
waived  his  right  to  question  its  propriety. 
State  V.  Lewis,  62  Mont.  495,  159  Pac.  415. 
Tbe  same  is  true  of  tbe  ninth  and  tenth  spec- 
ifications of  error,  in  which  objection  is 
made  because  the  court  gave  oral  instruo 
tions  to  the  Jury  regarding  the  verdict  they 
were  at  liberty  to  return.  Tbe  court  did  no 
more  than  tell  the  Jury  that  their  verdict 
must  be  a  fine  alone,  a  fine  or  imprisonment, 
imprisonment  and  a  fine,  or  not  guilty,  as  it 
bad  already  done  in  its  written  instructions. 
This  was  unobjectionable. 

[5]  The  fifth  ground  of  error  is  that  tbe 
evidence  of  statements  other  than  those  set 
up  to  tbe  information  was  not  competent  to 
prove  tbe  state  of  mind  of  the  defendant  on 
the  date  alleged.  Upon  that  point  the  gen- 
eral rule  is  stated  In  State  v.  Wyman,  56 
Mont.  612,  186  Pac.  4,  to  this  language: 

"Evidence  of  other  acts  or  declarations  of 
the  accused,  of  a  like  nature  with  those  con- 
stituting the  offense  charged,  is  admissible  for 
the  purpose  of  showing  the  intent,  guilty 
knowledge,  or  motive,  in  corroboration  of  the 
testimony  as  to  the  offense  charged,  to  prove 
the  identity  of  the  perpetrator  of  the  crime, 
or  to  negative  the  idea  that  the  particular  of- 
fense complained  of  was  the  result  of  mere 
accident  or  mistake,  or  the  employment  of  a 
mere  loose  word  or  phrase,  or  to  show  that 
the  act  complained  of  was  a  part  of  a  chain  or 
system  of  crimes." 

In  tbe  present  case  tbe  statements  were 
made  after  this  country  bad  declared  war, 
and  before  tbe  enactment  of  our  sedition 
law,  and  were  admitted  as  evidence,  over  the 
objection  of  the  defendant.    Utterances  ot 
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a  seditioiis  nature,  as  tbese  were,  made  be> 
fore  the  passage  of  the  statute,  were  com- 
petent for  the  purpose  of  showing  the  feel- 
ings ct  the  defendant  ni)on  the  issue  between 
the  warring  nations,  his  tread  of  mind,  the 
probability  that  he  continued  to  entertain  the 
same  views  and  might  have  given  vent  to 
the  expression  constituting  the  substantive 
charge  against  blm.  Magon  v.  United 
States,  260  Fed.  811,  171  0.  C.  A.  637;  Sten- 
zA  V.  United  States  (O.  O.  A.)  261  Fed.  161. 

[8]  The  motion  In  arrest  of  Judgment  chal- 
lenges the  Jurisdiction  of  the  state  to  enact, 
and  of  the  court  to  enforce,  the  act  under 
consideration.  That  question  was  raised, 
elaborated  upon,  and  decided  against  the 
contention  here  made  in  State  v.  Kahn,  B6 
Mont.  108,  182  Pac.  107,  since  affirmed  In 
State  V.  ~Wyman,  supra.  See,  also,  .  Rev. 
Clodes,  i  9353. 

[7]  Error  Is  also  alleged  becSnse  of  the 
court's  refusal  to  comply  with  the  request 
of  the  defendant  to  submit  to  the  Jury  the 
question  of  his  Intent  to  thwart  the  purpose 
of  the  statute.  In  this  the  court  was  right. 
That  point  was  determined  against  him  by 
this  court  In  State  v.  Smith,  67  Mont  677, 
190  Pac.  Ill,  where  this  language  is  used: 

"The  Legislature  intended  to  proiiibit  the 
writing,  printing,  uttering,  or  publication  of 
any  language  likely  to  incite  or  inflame  resist- 
ance to  any  duly  constituted  federal  or  state 
authority  in  the  prosecution  of  the  war,  re- 
gardless of  the  intent  or  intention  of  the  of- 
fender—to prevent,  at  all  hazards,  the  resolts 
likely  to  flow  from  the  commission  of  the  act 
iUelf," 

The  effect,  not  the  Intent,  is  the  control- 
ling feature  of  the  statute. 

[t]  It  is  also  argued  by  defendant's  coun- 
sel that,  because  the  court  granted  the  mo- 
tion of  the  county  attorney  to  amend  the 
information  to  conform  to  the  evidence  at 
its  close,  the  defendant  was  put  at  a  disad- 
vantage In  his  effort  to  meet  the  case  against 
him.  The  Information  charged  the  defend- 
ant with  saying:  "This  country  would  be 
better  off  under  German  rule."  The  state- 
ment proven  In  evidence  was:  "The  United 
States  government  would  be  better  ruled  un- 
der Oerman  rulers  like  the  Kaiser."  The 
Kaiser  was  then  the  dominant  spirit  In  the 
German  government.  Evidence  tending  to 
controvert  one  of  these  statements  would 
tend  to  contradict  tbe  other.  If  it  failed  to 
refute  either,  the  position  of  the  defendant 
would  l>e  still  tbe  same.  The  variance  was 
of  form,  not  of  substance,  both  expressions 
conveying  the  same  meaning — a  meaning 
clearly  within  tbe  condemnatory  clause  of 
the  Sedition  Act  In  this  there  was  no 
error. 

[I]  Ckjurts  take  Judicial  notice  of  the  com- 
mencement and  existence  of  a  state  of  war. 
Head  v.  United  States,  257  Fed.  639,  168  C. 
O.  A.  689.    Tbe  fact  that  a  state  of  war  ex- 


isted between  the  United  States  and  Ger- 
many was  assumed  by  the  court  and  counsel 
throughout  the  trial,  and  was  sufficioit  to 
relieve  the  state  from  Introducing  formal 
proof  upon  the  subject 

[10]  Neither  was  tbe  defendant  hurt  by 
tbe  refusal  of  the  court  to  require  the  pros- 
ecuting officer  to  elect  upon  which  count  be 
would  press  the  charge.  The  obnoxlons, 
language  charged  is  substantially  alike  in' 
all  three  counts,  is  alleged  to  have  been  made 
at  the  same  time,  Is  iranishable  as  and  for 
one  offense,  and  was  all  the  defendant  was 
forced  to  meet  In  his  defense. 

The  other  spedflcations  of  error  bare  to 
do  with  the  sufficiency  of  tbe  evidence  and 
are  not  well  founded. 

[11]  After  a  careful  study  of  all  tbe  evi- 
dence before  us,  we  are  convinced  of  Its  com- 
petency and  of  its  sufficiency  in  weight  and 
volume  to  uphold  the  verdict  of  the  Jury. 
Whether  the  punishment  placed  upon  the 
defendant  a  burden  greater  than  he  ought 
to  have  been  made  to  bear  is  a  matter  we 
may  not  consider.  The  record  being  free 
from  error,  this  court  has  no  power  to  re- 
vise tbe  sentence  nor  to  modify  tbe  Judg- 
ment, though  the  penalty  Imposed  may  seem 
greater  than  the  offender  deserved.  Relief 
can  only  be  had  through  the  executive 
branch  of  the  government.  State  v.  Fowler, 
196  Pac.  992.  decided  March  29,  1921,  and 
not  yet  [officially]  reported. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLI,  C.  J.,  and  REYNOLDS,  HOL- 
LOWAT,  and  GALEN,  JJ..  concur. 


(59  Hont  EST) 
STATE  ex  rsl.  RANKIN,  Atty.  Gen.,  v.  STATE 
BOARD  OF  EXAMINERS  et  aJ. 
(No.  4846.) 

(Supreme  Ciourt  of  Montana.    May-  2,  1921.) 

1.  Constitutional  law  $=>48— Statutes  presun- 
•d  valid  unless  unconstitutional  beyond  rea- 
sonable doubt. 

The  constitutionality  of  a  legislative  enact- 
ment is  presumed  prima  facie,  and  every  intend- 
ment is  in  favor  of  upholding  it  unless  it  ap- 
pears to  l>e  nnconstitutional  beyond  a  reasonable 
doubt. 

2.  Statutes  is=9226— Adoption  of  statute  from 
another  state  Is  ailoptfon  of  the  construotion. 

By  the  adoption  of  the  statute  of  another 
state,  the  construction  theretofore  placed  there- 
on by  the  courts  of  such  state  is  impliedly  ap- 
proved, provided  the  statute  is  silent  as  to  the 
matter  of  construction. 

3.  States  «=»  1 15— Constitutional  limitation  of 
"debt"  or  "liability"  not  violated  when  rev- 
enue on  hand  or  provided  not  exceeded. 

(^nst  art  18,  {  2,  prohibiting  the  creation 
of  any  debt  or  liabttitr  exceeding  in  tbe  aggr«- 
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gate  the  ram  ot  |100,000  niilen  wibmitted  t» 
tke  people,  appliea  only  to  debts  or  obligatlona 
in  ezeeu  of  the  cash  on  hand  or  piOTided  for 
the  years  iaterrenbig  hetween  the  seaaions  of 
the  lesislative  aeaemUy,  and  is  not  violated  by 
Acts  17th  Leg.  Assem.,  Extraordinary  Sess.  e. 
IS,  providing  for  the  issuance  of  treasary  notes 
in  the  years  1921  and  1922  not  exceeding  in  ei- 
ther year  the  total  tax  levy  in  that  year  for 
general  state  pnrpeaes. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series.  Debt; 
liabiUty.] 

4.  States  <»=>II5— "Debt"  and  "liability"   Mt 

nsed  In  coastltutloaai  limitation  In  taohaieal 

sMse. 

In  Const,  art  13,  {  2,  limiting  the  debts  and 

UabiUtieR  of  the  state  without  the  approval  of 

the  people,  the  words  "debt"  and  "liability"  are 


than  one-half  of  the  treasury  notes  author- 
ized by  the  act.  And  as  to  the  year  1922  the 
Board  Is  required  not  to  order  sold  nor  sell 
such  treasury  notes  In  amount  exceeding  la 
total  par  value,  plus  Interest  to  date  of  ma- 
turity, the  taxes  levied  in  the  year  1022  for 
general  state  puiposes. 

From  the  affidavit  made  the  basis  of  thla 
application,  It  appears  that  the  State  Board 
of  Bzamlners,  on  Ifarch  28,  1921,  pursuant 
to  the  terms  of  such  act,  by  proper  resolu- 
tion entered  of  record,  directed  the  sale  and 
Issuance  of  a  total  principal  sum  of 
$1,000,000  par  value  of  treasury  notes  of  the 
■tate  of  Montana  for  the  year  1921;  but  that 
the  Board  has  failed  and  refused  to  direct 
publication  of  notice  of  the  sale  of  such  treas- 
ury notes  or  to  take  further  steps  looking  to 
not  employed  in  a  technical  sense,  but  have  epe-  .  the  negotiation  and  sale  thereof.    One  mem- 


cific  reference  to  the  basic  warrant  and  legis- 
lative authority  on  which  a  state  contract  must 
reet  and  en  which  alone  a  public  debt  must  find 
its  sanction  in  order  to  obligate  the  state  to 
pay. 

5.  States  «=>il9  — Fnnds  considered  in  esaa 
wtiere  |>revMon  has  been  mads  for  colleotlea. 
In  determining  whether  a  state  debt  or  lia- 
bility is  created  by  the  issuance  of  treasary 
notes,  funds  mast  be  considered  in  esse  for  the 
payment  of  soch  notes,  where  provision  has 
been  made  for  their  levy  and  collection. 

Original  application,  by  the  State,  on  re- 
lation of  Wellington  D.  Rankin,  Attorney 
Qeneral,  for  a  writ  of  mandate  directed  to 
the  State  Board  of  Examiners  and  others. 
Writ  issued. 

W.  D.  Ranldii,  Atty.  Gen.,  in  pro.  per. 

QAISES,  J.  This  la  an  original  apidlca- 
tlon  for  a  writ  of  mandate  directed  to  the 
State  Board  of  Examiners  and  the  Governor 
and  Secretary  of  State,  constituting  a  ma- 
jority of  the  Board,  to  compel  it  to  publish 
notice  calling  for  bids  on  the  sale  of  treas- 
ury notes  of  the  state  of  Montana  and  to 
Biake  sale  of  same,  as  required  by  law. 

The  State  Board  of  Examiners  is  comi)OS- 
ed  of  the  Governor,  Secretary  of  State,  and 
Attorney  General.  Section  20,  art.  7,  of  the 
Oonstltution ;  section  226,  Revised  Codes 
1907.  By  chapter  13  of  the  laws  enacted 
by  the  Seventeenth  Legislative  Assembly  in 
Extraordinary  Session  (Laws  1921),  it  Is 
made  the  duty  of  the  State  Board  of  Exam- 
iners, prior  to  the  dose  of  the  fiscal  year  of 
1922,  by  resolution  to  be  entered  in  the  min- 
utes of  its  proceedings,  to  order  the  sale  of 
treasury  notes  in  such  amoimt  as  in  their 
dl8<retion  may  appear  best,  provided  that 
there  must  not  be  issued  or  sold  during  the 
year  1921  an  amount  exceeding  In  par  val- 
ue, plus  interest  to  date  of  maturity,  the 
total  tax  levy  in  the  year  for  general  state 
purposes,  nor  shall  there  be  sold  or  permit- 
ted  to  be  sold  during  the  year  1921  more 


ber  of  such  Board,  the  relator  herein,  insists 
that  it  is  the  plain  duty  of  the  Board  to  now 
proceed  with  publication  of  notice  of  sale 
of  the  treasury  notes  and  to  make  sale 
thereof  as  authorised  by  law-and  the  t«e<du- 
tion  adopted  by  the  Board. 
It  is  provided  by  the  act  that— 

"Immediately  upon  the  passage  and  adoption 
by  the  Bocml  of  any  each  resolation,  the  said 
Board  of  Examiners  shall  pablish  for  ten  (10) 
days  in  two  daily  newspapers  of  genera]  dr- 
cnlation  pnblished  in  the  state  of  Montana,  a 
netice.  spedfying  the  notes  to  be  sold,  the 
amount  thereof,  the  place  of  payment  and  the 
maximum  interest  rate,  and  that  the  denomina- 
tions will  be  made  to  suit  such  purchasers; 
that  interest  will  be  payable  semiannually  and 
asking  that  bids  therefor,  spedfying  in  addition 
to  the  price  offered,  the  rate  of  interest  at  which 
the  bidder  will  purchase  the  said  notes  and 
likewise  the  denominationa  desired  to  be  sub- 
mitted to  the  said  Board  at  or  prior  to  the  day 
and  hour  to  be  spedfied  in  the  notice,  which 
time  shall  not  be  less  than  ten  (10)  days  from 
the  publication  of  the  notice." 

It  appears  that  there  is  now,  and  at  the 
time  of -the  adoption  of  the  resolution  author- 
izing the  sale  of  such  treasury  notes  was, 
outstanding  In  taxes  levied  for  £he  current 
year  for  general  state  purposes  and  payable 
into  the  general  fund  of  the  state  In  the 
year  1921,  the  sum  of  $1,028,000  in  addition 
to  revenue  accruing  to  the  general  fund 
from  sources  other  than  taxation,  exceeding 
the  total  amount  of  the  treasury  notes  or- 
dered to  be  issued,  plus  the  interest  to  ma- 
turity for  the  year  1921,  and  that  no  like 
treasury  notes  have  been  Issued  or  are  now 
outstanding.  Further,  that  at  present  there 
are  no  moneys  available  in  the  general  fund 
for  any  purpose,  and  that  there  will  not  be 
auffldent  funds  during  the  current  year  for 
the  payment  of  warrants  drawn  on  the  gen- 
eral fund. 

The  purpose  of  the  act  is  made  dear  from 
the  preamble,  which  reads  as  follows: 


sFor  other  caaM  lee  same  topie  and  KST-NUHBBR  In  aU  Ker-Numbared  DlxeaU  and  Isdczaa 
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"It  appearing  that  there  are  ontatanding  and 
unpaid  valid  claims  chargeable  against  the  gen- 
eral fund  of  the  state  of  Montana  in  an  amount 
greatly  in  excess  of  the  actual  cash  on  hand  in 
said  fund  available  for  the  payment  thereof,  and 
that  in  addition  thereto  the  current  expenses  of 
the  state  and  lawful  charges  against  said  fund 
are  constantiy  accruing  in  an  amoant  exceed- 
ing for  the  time  being  and  temporarily,  the  ac- 
tual cash  income  of  said  fund,  but  that  there 
is  outstanding  in  taxes  levied,  in  addition  to 
revenue  constantly  accruing  to  said  fund  from 
sources  other  than  taxation,  an  amount  in  ex- 
cess of  three  million  doUars,  available  for  the 
payment  of  any  warrants,  claims  or  charges 
against  the  said  general  fund  immediately  upon 
receipt  of  the  same  in  cash  in  the  treasury  of 
the  state,  now,  therefore,  be  it  enacted,"  etc. 

By  demurrer  filed,  question  la  raised  aa  to 
the  constitutionality  of  the  act  authorizing 
the  Issuance  and  sale  of  the  treasury  notes. 
Chapter  13,  L<aws  of  the  Seventeenth  Legis- 
lative Assembly   in   Extraordinary   Session. 

Section  2  of  article  13  of  the  Constitution 
provides  in  part:  ' 

"No  debt  or  liability  shall  be  created  which 
shall  singly,  or  In  the  aggregate  with  any  exist- 
ing debt  or  liabUity,  exceed  the  sum  of  one  hun- 
dred thousand  doUars  ($100,000)  except  in  case 
of  war,  to  repel  invasion  or  suppress  insurrec- 
tion, unless  the  law  authorizing  the  same  shall 
have  been  submitted  to  the  people  at  a  general 
election  and  shall  have  received  a  majority  of 
the  votes  cast  for  and  against  it  at  such  elec- 
tion." 

[1,  2]  The  constitutionality  of  a  legislative 
enactment  Is  prima  fade  presumed,  and 
every  Intendment  Is  In  favor  of  upholding  it 
unless  It  appears  to  be  unconstitutional  be- 
yond a  reasonable  doubt.  State  v.  Dixon,  59 
Mont .  195  Pac.  841,  and  cases  there  col- 
lected. In  application  of  the  language  con- 
tained In  this  section  of  the  Constltuti<m, 
question  Is  raised  as  to  whether  the  Issuance 
of  treasury  notes  as  authorized  by  the  act 
constitutes  the  creation  of  a  "debt  or  liabil- 
ity" such  as  Is  prohibited.  A  comparison 
«a  the  act  under  consideration  with  chapter 
94  of  the  Laws  of  Idaho  of  1919  Indicates 
clearly  that  our  L^slature  copied  substan- 
tially the  Idaho  law,  and  It  is  settled  by  de- 
cisions of  this  court  that  by  the  adoption  of 
the  statute  of  another  state,  the  construction 
theretofore  placed  thereon  by  the  courts  of 
such  state  Is  Impliedly  approved,  provided 
our  own  statute  Is  silent  as  to  the  matter  of 
construction.  Territory  v.  Stears,  2  Mont 
330 ;  Llndley  v.  Davis,  6  Mont.  453,  13  Pae 
118;  First  Nat.  Bank  v.  Bell  Min.  Co.,  8 
Mont,  32,  19  Pac.  403;  Price  v.  Lush,  10 
Mont  61,  24  Pac.  749,  9  L.  B.  A.  467 ;  Stack- 
pole  V.  Hallahan,  16  Mont  40,  40  Pac.  80, 
28  L.  K.  A.  502 ;  Murray  v.  Helnze,  17  Mont 
364,  42  Pac.  1057,  43  Pac.  714;  Largey  v. 
Chapman,  18  Mont  563,  46  Pac.  808;  Stad- 
ler  V.  First  Nat.  Bank.  22  Mont.  190,  56  Pac. 
Ill,  74  Am.  St  Hep.  582 ;   B.  ft  B.  Con.  MIn. 


Co.  T.  Mont  Ore  Pur.  Co.,  25  Mont.  41,  63 
Pac.  825 ;  Wlnslow  ▼.  Dondom,  46  Mont  71. 
125  Pac.  186 ;  Miller  ▼.  MUler,  47  Mont  150, 
131  Pac.  23 ;  Moreland  ▼.  Monandi  Min.  Co., 
66  Mont  419,  178  Pac.  176. 

The  act  under  consideration  became  a  law 
March  24,  1921,  and  long  prior  thereto,  on 
June  11,  1919,  the  Supreme  Court  of  Idaho. 
In  the  case  of  State  ex  reL  Bladi,  Attorn^ 
General,  v.  Eagleson.  32  Idaho,  276,  181  Pac 
934  in  upholding  the  constitutionality  of  the 
Idaho  statute,  speaking  through  Mr.  CtdeC 
Justice  Morgan,  said: 

"The  chapter  under  consideration  authorities 
the  State  Board  of  Examiners  to  order  the  sale 
of  such  amounts  of  treasury  notes  as  it  may 
deem  best,  provided  it  shall  not  order,  nor  per- 
mit to  be  sold,  during  the  year  1919  an  amoant 
of  the  total  par  value,  plus  interest  to  date 
of  maturity,  exceeding  the  total  tax  levy  in  that 
year  for  general  state  purposes  payable  into 
the  treasury  hi  1920,  and  during  1920  it  shall 
not  order  nor  permit  to  be  sold  an  amount  ex- 
ceeding, in  like  manner,  the  taxes  levied  in  that 
year  for  general  state  purposes  payable  into  the 
treasury  in  1921.  It  is  further  provided  that 
upon  the  adoption  by  the  State  Board  of  Ex- 
aminers of  a  resolution  directing  the  sale  of 
notes  the  treasurer  shall  perform  certain  acts, 
in  the  law  specified,  looking  to  the  sale  there- 
of. The  purpose  of  this  action  is  to  procure  the 
performance  of  these  acts. 

"The  defendant  answered,  in  effect,  that  if 
treasury  notes  be  issued  as  prayed,  for  the  in- 
debtedness thereby  created  will,  together  with 
the  bonded  indebtedness  of  the  state  now  out- 
standing, be  in  excess  of  the  amount  permitted 
by  article  8,  8  1,  of  the  Constitution  which,  bo 
far  as  it  is  material  to  this  case,  provides:  The 
Legislature  shall  not  in  any  manner  create  any 
debt  or  debts,  liability  or  liabilities,  which  shall 

*  •  *  exceed  in  the  aggregate  the  sum  of  two 
million  doUars.  •  *  • '  The  answer  was  de- 
murred to,  on  the  ground  that  it  does  not  state 
facts  suflScient  to  constitute  a  defense,  and  the 
only  question  presented  is  as  to  whether  or  not 
the  treasury  notes  in  question  will,  if  issued 
and  sold,  constitute  an  indebtedness  within  the 
meaning  of  that  section  of  the  Constitution. 

"This  court,  in.  Stein  v.  Morrison,  9  Idaho, 
426,  at  page  451,  75  Pac.  246,  at  page  254.  said: 
'The  appropriations  for  current  expenses  and 
the  raising  of  revenue  to  meet  those  appropria- 
tions have  been  treated  by  the  people  in  fram- 
ing and  adopting  the  organic  law  aa  a  cash 
transaction.'  The  decision  of  the  court  upon 
this  point  is  summarized  in  the  syllabus  aa  fol- 
lows: 

"  'The  public  revenues  may  be  appropriated  by 
the  Legislature  in  anticipation  of  their  receipt, 

*  *  *  and  it  is  not  necessary  to  the  validity 
of  such  an  appropriation  that  funds  sboold  be 
in  the  treasury  at  the  time  to  meet  the  same. 

"  'Such  appropriations  do  not  constitute  a 
debt  or  liability  against  the  state  within  the  pro- 
visions of  section  1,  article  8,  of  the  Coaatitn- 
tion.    ♦    •    •• 

"See,  also,  State  ▼.  McCauley.  16  CaL  429, 
430;  In  re  Incurring  of  State  Debts,  19  R. 
I.  610,  37  Atl.  14;  Ash  v.  Parkinson,  5  Nev. 
15;   Bhea  T.  Newman,  153  Ey.  604,  158  S.  W. 
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154,  44  L.  R.  A.  (N.  S.)  989;  Rowley  ▼.  Clarke,  |  actually  in  the  possessioo  of  the  state  treasurer. 
162  Iowa,  732,  144  N.  W.  908;    State  t.  Med-  I  In  State  r.  McCaul6y,  15  Cal.  430,  the  learned 
bery  et  al.,  7  Ohio  St  522;    State  v.  Donahey,  j  Chief  Justice  Field,  speaking  for  the  court  said: 


98  Ohio  St.  414,  113  N.  B.  263. 

"A  question  similar  to  the  one  before  ns  arose 
in  South  Dakota,  where  the  Legislature  bad' 
provided  for  the  issuance  and  sale  of  state  war- 
rants, in  anticipation  of  the  payment  of  taxes 
already  levied,  to  procure  cash  with  which  to 
pay  the  current  expenses  of  state  government. 
The  court  held  that  'appropriations  from  the 
assessed,  but  not  yet  collected,  revenues  of  the 
state,  and  the  issuance  of  warrants  in  pursu- 
ance •  •  •  thereof,  is  not  incurring  of  an 
indebtedness,'  within  the  meaning  of  a  constitu- 
tional provision  of  that  state  which,  so  far  as 
this  question  is  concerned,  is  the  equivalent  of 
onr  article  8,  }  1.  (In  re  State  Warrants,  6  S. 
D.  518,  55  Am.  St.  Rep.  852,  62  N.  W.  101. 
See,  also.  Bryan  v.  Menefee,  21  Okl.  1,  96  Pac. 
471.)  This  is  the  correct  rule,  and  it  applies 
to  treasury  notes  with  equal  force  as  to  state 
warrants." 

The  Sontb  Dakota  decision  referred  to  In 
tbe  Idaho  case  construes  a  statute  of  the 
state  of  Sonth  Dakota  (chapter  91,.  Laws  of 
1895),  providing  for  the  issuance  of  state 
warrants  to  defray  current  expenses  based 
upon  revenues  not  yet  collected  under  con- 
stitutional provisions  (section  2  of  article  13 
of  the  Constitution)  quite  similar  In  effect  to 
our  own.  In  passing  upon  the  validity  of 
tbe  warrants  authorized  to  be  Issued  in  an- 
ticipation of  available  revenues,  the  Suprieme 
Court  of  South  Dakota,  In  Re  State  War- 
rants, 6  S.  D.  518,  62  N.  W.  101,  55  Am.  St. 
Rep.  852,  used  tbe  following  language  by  us 
quoted  witb  approval  with  respect  to  the 
Montana  act  under  consideration: 

"By  genera]  law  the  Legislature  has  provided 
for  the  levy  of  an  annual  tax  for  meeting  the 
ordinary  expenses  of  the  state.  By  so  provid- 
ing, in  a  constitntional  manner,  for  the  levy  of 
a  sufScient  tax,  it  has  provided  a  revenue,  to 
tbe  extent  of  the  tax,  for  the  payment  of  the 
ordinary  or  current  expenses  of  the  state.  It 
may  then  make  appropriation  of  such  revenue 
for  diverse  and  specific  purposes,  included  with- 
in the  ordinary  expenses  of  the  state,  and  may 
authorize  the  issue  of  evidence  of  such  appro- 
priation in  the  form  of  warrants,  without  incur- 
ring an  indebtedness  therefor;  within  the  mean- 
ing of  said  section  2,  art.  IS,  of  the  Constitu- 
tion. If  this  were  not  so|  then  the  appropria- 
tions of  each  Legislature  in  excess  of  the  cash 
actually  in  tbe  hands  of  the  state  treasurer,  and 
in  the  fund  from  which  such  appropriations 
were  made,  would,  to  the  extent  of  such  excess, 
constitute  tbe  creation  of  a  debt  against  tbe 
state.  It  is  well  understood  that  tbe  aggregate 
of  the  general  appropriations  of  each  Legis- 

ture  in  this,  as  in  other  states,  generally  great-  but  as  aptly  said  by  the  court  in  State  v.  Par- 
ly exceeds  tbe  amount  of  actual  cash  in  tbe  |  kinson,  supra,  'similar  language  Xprohibiting 
hands  of  the  state  treasurer  when  such  appro-  state  indebtedness  beyond  a  designated  limit]  in 
priations  are  made.  Tbe  taxes  levied  and  in  { tbe  Constitutions  of  other  states  had  judicial 
process  of  collection  are  treated  as  in  the  state  ,  interpretation  before  the  foundation  or  adop- 
treasury,  though  not  yet  actually  paid  over  to  tion  of  the  Constitution  of  the  state,  •  •  * 
the  state  treasurer.  It  has  been  ruled  in  sev-  and  thus  the  legal  presumption  arises  that  the 
eral  cases,  and  by  high  judicial  authority,  that ;  language  was  used  with  reference  to  such  in- 
state funds,  so  in  sight,  but  not  yet  in  hand,  terpretation.*  Critically  considered,  it  may  con- 
may  be  anticipated  and  appropriated  as  though  '  stitute  the  incurring  of  as  indebtedness;  buC  it 


The_  eighth  article  [the  constitutional  article 
limiting  state  indebtedness,  and  corresponding 
to  our  section  2,  art.  13]  was  intended  to  pre- 
vent the  state  from  running  into  debt,  and  to 
keep  her  expenditures,  except  in  certain  cases, 
within  her  revenues.  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as 
effectually  as  when  actually  in  the  tre"h8nry.' 
This  case,  decided  in  1860,  has  been  subse- 
quently several  times  approved  and  followed  by 
the  Supreme  Court  of  California.  See  Mc(3au- 
ley  V.  Brooks,  16  Cal.  28;  Koppikus  v.  Com- 
missioners, Id.  253;  and  People  v.  Pacheco, 
27  Cal.  175.  The  same  question  was  before 
the  Supreme  Court  of  Ohio  in  State  v.  Med- 
bery,  7  Olrio  St  529,  where  the  proposition  of 
the  California  court  was  fully  indorsed,  sub- 
ject only  to  tbe  restriction  based  upon  a  pro- 
vision of  the  Ohio  Constitution  that  such  ap- 
propriations of  incoming  revenues  should  not 
extend  beyond  the  limit  of  the  two  years  next 
ensuing.  The  court  says:  'So long  as  this  iinan- 
dal  system  is  carried  out  in  accordance  with 
the  requirements  of  the  Constitution  [two  years' 
restriction],  unless  there  is  a  failure  or  defect 
of  revenue,  or  the  General  Assembly  have  fail- 
ed, for  some  cause,  to  provide  revenue  sufficient 
to  meet  the  claims  against  the  state,  they  do 
not  and  cannot  accumulate  into  a  debt  Under 
this  system  of  prompt  payment  of  expenses  and 
claims  as  they  accrue,  there  is,  undoubtedly, 
after  the  accruing  of  the  claim,  and  before  its 
actual  presentation  and  payment,  a  period  of 
time  intervening  in  which  the  claim  exists  un- 
paid; but  to  hold  that  for  this  reason  a  debt 
is  created  would  be  the  misapplication  of  the 
term  "debt,"  and  substituting  for  tbe  fiscal 
period  a  point  of  time  between  the  accruing  of 
a  claim  and  its  payment  for  the  purpose  of  find- 
ing a  debt;  but  appropriations  having  been 
previously  made,  and  revenue  provided  for  pay- 
ment, as  prescribed  by  the  Constitution,  such 
debts,  if  they  may  be  so  called,  are  in  fact  in 
respect  of  the  fiscal  year,  provided  for  with  a 
view  to  immediate  adjustment  and  payment. 
Such  financial  transactions  are  not,  therefore,  to 
be  deemed  debts.!  The  same  question  is  elab- 
orately discussed  in  State  v.  Parkinson,  5  Nev. 
15,  and  tbe  same  conclusions  reached  as  by  the 
California  and  Ohio  courts.  It  would  seem, 
therefore,  that,  both  upon  authority  and  prin- 
ciple, we  should  be  justified  in  saying  that  ap' 
propriations  from  tbe  assessed,  but  not  yet  col- 
lected revenues  of  tbe  state,  and  the  issuance 
of  warrants  in  pursuance  and  in  evidence  there- 
of, is  not  the  incurring  of  an  indebtedness,  with- 
in the  meaning  of  section  2,  art  13,  of  the  Con- 
stitution. 

"At  first  thought,  it  may  seem  difficult  to 
maintain  that  the  issuing  of  an  obligation  to 
pay  is  not  the  incurring  of  an  indebtedness; 
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is  not  an  indebtedness  repognmnt  to  th«  Constl- 
totion,  because  its  payment  is  legally  prorided 
for  by  funds  constructively  in  the  treasury.-  If 
the  drawing  of  a  warrant  upon  the  state  treas- 
ury Is  the  incurring  of  indebtedness  by  the  state, 
then  the  drawing  of  such  warrant  would  violate 
the  Constitution,  even  if  there  was  money  in  the 
state  treasury  _to  pay  it,  if  the  constitutional 
limit  of  indebtedness  had  been  reached;  for 
there  must  always  be  some  time  intervening 
between  the  drawing  of  the  warrant  and  its  pay- 
ment, and  daring  such  time  the  indebtedness  of 
the  state  would  be  increased  beyond  the  con- 
stitutional limit.  Such  an  interpretation  of  tha 
conatitutional  limitation  would  obviously  be  too 
hypercritical  to  be  practicable  or  reasonable.  It 
being  once  established,  as  we  think  it  is  by  the 
authorities  already  cited,  that  the  revenues  of 
the  state,  assessed  and  in  process  o>f  collection, 
may  be  considered  as  constructively  in  the 
treasury,  they  may  be  appropriated  and  treated 
as  though  actually  and  physically  there;  and  an 
appropriation  of  them  by  the  Legislature  does 
not  constitute  the  incurring  of  an  indebtedness, 
within  the  meaninii  of  section  2,  art  13." 

In  the  very  recent  case  of  State  v.  I>ison, 

58  Mont  ,  195  Pac.  841,  this  court.  In 

passing  upon  the  constitutionality  of  the  ini- 
tiative measure  authorizing  the  iaaoance  of 
state  bonds  in  the  aggregate  amount  of  $5,- 
000,000  for  the  construction,  repair,  and 
equipment  of  buildings  for  state  educational 
Institutions  named,  said: 

"It  is  not  necessary,  to  constitute  a  valid  ap- 
propriation, that  the  fund  be  then  in  the  treas- 
ury. As  a  matter  of  fact  it  is  very  rarely  the 
case  that  there  are  funds  to  meet  an  appropria- 
tion at  the  very  time  that  the  appropriation  is 
made." 

[3,  4]  In  construing  our  constitutional  pro- 
vision applicable,  we  have  under  considera- 
tion the  meaning  o<  the  words  "debt  or  li- 
ability," and  In  our  view  the  prohibition  In- 
tended by  these  words  Is  the  creation  of  a 
debt  or  obligation  of  the  state  In  excess  of 
cash  on  hand  and  revenue  provided  for  for 
the  years  1921  and  1922  between  the  regular 
meetings  of  the  Legislative  assembly.  The 
words  "debt"  and  "liability,"  as  used  In  this 
connection,  are  not  employed  In  a  technical 
sense,  but  have  spedflc  reference  to  the  basic 
warrant  and  legislative  authority  on  which  a 
state  contract  must  rest  and  on  which  alone 
a  public  debt  must  find  its  sanction  In  order 
to  obUgate  the  state  to  pay.  23  R.  C.  L.  g  30. 
These  treasury  notes  authorized  by  the  act 
stand  in  no  different  position  as  an  obliga- 
tion of  the  state  than  registered  warrants 
which  have  been  issued  constantly  and  with- 
out question  by  the  state  In  recognition  of 
its  obligations  for  which  funds  were  not 
Immediately  available,  though  In  process  of 
collection  or  reasonably  and  fairly  antici- 
pated. All  debts  and  obligations  of  the  state 
are  paid  by  warrant  (section  170,  R.  C),  and 
when  funds  are  not  immediately  available 
for  the  payment  of  warrants  Issued,  it  is  the 
duty  of  the  state  treasurer  to  register  them 


and  thereafter  they  draw  interest  until 
called  for  payment  (section  181,  R.  C.).  Mr. 
Justice  Holloway,  in  speaking  for  this  court 
In  Edwards  v.  County  of  Lewis  and  Clark, 
53  Mont.  359,  165  Pac  297,  In  discussing  the 
meaning  of  the  words  "incur  Indebtedness  or 
liability,"  as  used  In  section  5  of  article  13  of 
the  Constitution,  and  section  2933  of  the  Re- 
vised Codes,  Hiaiting  the  Indebtedness  or 
liability  of  a  county  for  any  single  purpose 
to  an  amount  not  exceeding  $10,000,  said: 

"The  terms  'incur  indebtedness  or  liability,' 
as  nsed  in  the  Constitution,  are  not  synonymous 
with  the  term  'borrow  money,'  used  in  section 
2933  (7  R.  C.  L.  914-951).  It  is  apparent  to 
any  one  that  the  indebtedness  represented  by 
the  road  warrants  will  not  be  discharged  by  is- 
suing bonds  and  from  the  proceeds  paying  off 
the  warrants  and  that  no  new  indebtedness  will 
be  incurred.  The  indebtedness  wOl  remain  but 
the  evidence  of  it  will  be  changed  from  the  war- 
rants to  the  bonds.  The  transaction  is  not  un- 
like that  of  the  individnal  who  gives  his  note 
for  an  indebtedness  represented  by  a  due  bill 
or  open  account,  or  who  borrows  from  A.  to 
pay  B.  The  indebtedness  still  exists  though  it 
may  be  evidenced  by  a  different  instrument 
payable  to  a  different  creditor  or  more  effective- 
ly secured.  Section  6  of  article  XIII  above 
has  to  do  with  the'  creation  of  new  indebtedness 
or  liability." 

In  State  v.  McCauley,  15  Cal.  429,  quoted 
from  with  approval  in  the  South  Dakota  case, 
in  discussing  the  effect  of  California's  con- 
stitutional limit  of  indebtedness,  the  lan- 
guage of  which  is  almost  Identical  with  our 
own,  it  is  said: 

"The  eighth  article  was  intended  to  prevent 
the  state  from  running  into  debt,  and  to  keep 
her  expenditures,  except  in  certain  cases,  with- 
in her  revenues.  These  revenues  may  be  ap- 
propriated in  anticipation  of  their  receipt  as 
effectually  as  when  actually  in  the  treasury. 
The  appropriation  of  the  moneys,  when  receiv- 
ed, meets  the  services  as  they  are  rendered, 
thus  discharging  the  liabilities  as  they  arise,  or 
rather  anticipating  and  preventing  their  ejdst- 
ence.  The  appropriation  accompanying  the 
services  operates  in  fact  in  the  nature  of  a 
cash  payment" 

[61  In  our  opinion,  the  debt  or  IlablUty  in- 
tended to  be  prohibited  by  section  2  of  article 
13  of  our  Constitution  is  such  as  Is  in  excess 
of  revenues  available  or  provided  for  fOr  the 
appropriation  years — that  is,  for  the  two 
years  Intervening  between  sessions  of  the 
legislative  assembly — and  not  current  obli- 
gations of  the  state  arising  |3urlng  sncb 
period  of  time  for  which  revenues  are  ac- 
tually available  or  provided.  The  ooastitu- 
tional  limitation  has  reference  to  sn<di  a 
liability  as  singly  or  In  the  aggregate  wiU 
obligate  the  state  to  an  amount  In  excess  of 
$100,000  over  and  above  cash  on  hand  and 
revenues  having  a  potential  existence  by  vir- 
tue of  existing  revenue  laws. 

In  the  case  before  as,  tha  ftinds  moat 
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he  considered  In  esse  for  tbe  payment  of  the 
treasury  notes,  prorislon  having  been  made 
for  their  levy  and  collection.  The  state,  In 
conducting  Its  business  by  such  methods,  is 
in  no  different  posltltm  than  tbe  merchant 
doing  business  on  an  assured  credit  basis  In 
anticipation  of  accounts  due  being  paid  to 
him  at  stated  intervals.  Revenue  for  which 
prorislon  is  already  made  may  constructively 
be  <x>nsldered  as  cash  on  hand.  26  R.  O.  L. 
I  30.  Clearly  the  character  of  debts  pro- 
hibited by  the  Constitution  in  excess  of 
$100,000  wltbout  majority  approval  of  the 
Iteople  at  a  general  election  are  such  as  pass 
the  limit  of  available  cash  on  hand  and 
revenue  for  which  adequate  provision  has 
been  made  by  law  for  the  two-year  period 
Intervening  between  regular  sessions  of  the 
legislative  assembly. 

No  valid  reason  appearing  why  the  defend- 
ants herein  refused  to  publish  notice  for  the 
sale  of  the  treasury  notes  as  authorized  and 
required  by  the  act,  or  for  refusing  to  pro- 
ceed with  the  sale  thereof,  the  writ  of  man- 
date will  issue  commanding  the  Board  to 
proceed  with  the  publication  of  notice  of  sale 
and  the  sale  of  tbe  treasury  certificates  au- 
thorized to  bo  sold  in  the  year  1921  pursuant 
to  the  act  tor  tbe  amount  authorized  by  tbe 
iresolutloQ  heretofore  adopted  by  it. 

Writ  issued. 

BRANTLT,  O.  J.,  and  REYNOLDS, 
OOOPSai,  and  HOLLOWAZ,  JJ.,  c(mcur. 


(E9  Mont.  339) 

MINNEAPOLIS  THRESHING  MACH.  CO.  v. 
STANFORD  MERCANTILE  CO.    (No.  431 1.) 

(Supremo  Court  of  Montana.   March  29, 1921.) 

1.  CorporatloD*  ^=>5 18(2)— Plaintiff's  oorpo- 
rate  existence  put  In  Issue  by  «peolflo  denial 
of  partlonlar  allegatloas. 

While  a  general  denial  does  not  raise  tbe 
iMue  of  plaintiff's  corporate  existence,  it  is 
raised  by  specific  denials  of  the  particular  al- 
legations of  the  complaint  that  at  all  tbe  times 
mentioned  plaintiff  was,  ever  since  has  been, 
and  now  is,  a  corporation;  and  so  plaintiff 
must  make  proof  of  tbe  allegations  to  prevent 
nonsuit. 

2.  Appeal  and  error  ®=>597 (2)— Record  on  ap- 
peal from  denial  of  new  trial  must  contain 
eomplote  Jsdgmsnt  roll  in  absence  of  order 
allowing  abbreviated  record. 

Under  Rev.  Codes,  ff  0709,  7114.  provid- 
ing that  the  record  on  appeal  from  order  de- 
nying motion  for  new  trial  sliaU  include  the 
judgment  roll  or  such  parts  thereof  as  may  be 
necessary  to  be  considered  on  tbe  appeal,  it 
mast  contain  tbe  complete  judgment  roll,  in 
tbe  absence  of  an  order  authorized  by  section 
7110,  allowing  an  abbreviated  record. 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 


STANFORD  MERCAKTIIJ!  CO.  993 

P.) 

Action  by  the  Minneapolis  Threshing  Ma- 
chine Ck>mpany  against  the  Stanford  Mer- 
cantile Compan.v.  Nonsuit  granted  on  motion 
of  defendant.  From  an  order  denying  a  new 
trial,  plalntUf  appeals.    Affirmed. 

McKenzie  &  McKenzle,  of  Great  Falls,  for 
appellant. 

Belden  &  DeEalb,  of  Lewlstown,  tor  re- 
spondent. 

REYNOLDS,  J.  One  Louis  Kalons  gave  to 
plaintiff  a  chattel  mortgage  upon  certain  per- 
sonal property,  which  mortgaged  property 
was  sold  by  defendant  without  consoit  of 
plaintiff.  It  is  contended  by  plaintiff  that  de- 
fendant was  a  trespasser,  and  committed  a 
tort  in  making  tbe  sale,  and  that  plaintiff 
thereby  has  an  action  in  conversion  against 
defoidant  Plaintiff  expressly  waives  tbe 
tort,  however,  affirms  the  sale,  and  sues  to 
recover  the  sale  price  of  the  property.  At  tbe 
close  of  plain tlfTs  evidence,  defendant  moved 
for  a  nonsuit,  which  motion  was  granted. 
Plaintiff  made  a  motion  for  new  trial,  which 
motion  was  overruled.  Appeal  was  taken 
from  tbe  order  overruling  the  motion. 

[1]  It  is  contended  by  defendant  that  soch 
motion  was  properly  granted,  becansCi  among 
other  reasons,  there  was  no  proof  that  plain- 
tiff was  a  corporation.  The  complaint  al- 
leges : 

"That  dnring  all  the  times  and  dates  here- 
inafter mentioned,  plaintiff  was,  and  ever  since 
has  been,  and  now  is,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  tlie  state  of  Minnesota." 

Tbe  answer  of  defendant  specifically  denies 
these  allegations.  It  has  been  decided  by 
this  court  in  several  cases  that  a  general  de- 
nial does  not  raise  the  question  of  the  cor- 
porate capacity  of  plaintiff  (O'Donnell  T.  City 
of  Butte,  44  Mont  97, 119  Pac.  281;  First  Na- 
tional Bank  v.  Smith,  44  Mont.  306,  119  Pac. 
784;  WUlobum  Randi  Co.  v.  Yegen,  49  Mont. 
101,  140  Pac.  231);  but  it  has  also  been  held 
that  the  question  can  be  raised  by  specific 
denial,  and  tliat  in  such  case  it  devolves  up- 
on plaintiff  to  prove  the  allegations  of  cor- 
{)orate  existence  the  same  as  any  other  issne 
in  tbe  case.  Milwaukee  Gold  B.  Co.  v.  Gor- 
don, 37  Mont  209,  96  Pac.  096.  As  defendant 
made  specific  denial  of  these  particular  al- 
legations, the  obligation  then  rested  upon 
plaintiff  to  prove  its  corporate  existence.  As 
no  proof  whatever  was  offered  upon  this 
question,  the  court  did  not  err  in  granting 
motion  for  nonsuit. 

[2]  Appellant  failed  to  incorporate  in  the 
transcript  the  judgment  entered  by  the  trial 
court,  and  contends  that  on  an  appeal  from 
an  order  overruling  motion  for  new  trial  it  is 
not  necessary  so  to  include  such  judgment 
Sections  6799  and  7114,  Revised  Codes,  set 
forth  what  should  be  included  in  the  record  on 
appeal  from  an  order  overruling  the  motion 
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for  new  trial,  whldi  Includes  the  jndgmoit 
roll  or  snch  parts  thereof  as  may  be  necessary 
to  be  considered  on  the  appeal.  Section  7115 
provides  the  manner  In  which  It  shall  be  de- 
termined what  part  of  the  Judgment  roll  may 
be  omitted  as  Immaterial.  Under  this  sec- 
tion, if  appellant  desires  to  omit  any  part  of 
the  Judgment  roll,  he  must  present  to  the 
Supreme  Court,  or  a  Justice  thereof,  a  copy  of 
the  record  from  which  are  omitted  those 
parts  thereof  which  appellant  believes  to  be 
Immaterial,  and  thereupon,  tf  it  shall  ap- 
pear prima  fade  that  the  parts  thereof  are 
80  Immaterla],  the  court,  or  Justice,  shall 
make  an  order  allowing  such  abbreviated 
record  to  be  served  and  filed  as  the  tran- 
script on  anpeaL  Unless  such  order  is  pro- 
cared,  the  record  <m  appeal  from  order  over- 
ruling motion  for  new  trial  abonld  contain 
the  complete  ,  Judgment  roll.  Lteker  v. 
O'Ronrke,  28  Mont  131,  72  Pac  416,  755,  on 
rehearing. 

There  are  other  questions  Involved  In  the 
appeal,  but  as  the  order  of  the  trial  court 
must  be  affirmed  by  reason  of  the  failure  of 
proof  above  menti(»ied.  It  is  not  necessary  to 
consider  them. 

The  order  ia  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  COOPBR,  HOLIX> 
WAY,  and  QALEN,  JJ.,  concur. 


(69  Mont  6S4) 

FIRST  NAT.  BANK  OP  QALATA  V.  MON- 
TANA EMPORIUM  CO.     (No.  4351.) 

(Supreme  Court  of  Montana,     lilay  2,  1921.) 

1.  Chattel  mortgages  <8=s>229 (2)— Complaint 
for  ooavarslon  held  sufficient. 

In  an  action  for  the  conversion  of  proceeds 
of  wheat,  a  complaint  alleging  ownership  and 
right  to  possession  in  plaintiff's  assignor,  by 
virtue  of  a  note  and  bill  of  sale  intended  to 
have  the  effect  of  a  chattel  mortgage,  held  suf- 
ficient. 

2.  Chattel  mortgages  <3=9229(3)— Evidence  hold 
•uffloient  te  aatabllsh  title  In  plaintiff. 

In  an  action  for  the  conversion  of  wheat, 
alleged  to  have  become  the  property  of  plain- 
tiff's assignor  by  virtue  of  bill  of  aale  and 
note  intended  to  act  as  duttel  mortgage,  evi- 
dence held  sufficient  to  eatablisb  title  in  the 
assignor. 

3.  Vendor  and  purchaser  «=»l  91— Contract  by 
Implication  hdd  to  give  purohaser  right  to 
posaessloa. 

A  contract  for  the  sale  of  land  on  deferred 
payments  held  to  give  the  purchaser  right  to 
possession  by  implication  notwithstanding  the 
rule  an  executory  contract  of  sale  does  not  di- 
vest the  vendor  of  legal  title,  or,  unless  so 
providing,  give  the  vendee  the  right  to  pos- 
session. 


4.  Vendor  and  purchaser  4=9194— Pnrehaser  In 
possession  entitled  to  crops  harvested  before 
forfoltnre. 

Where  a  contract  for  the  sale  of  land  by 
implication  gave  the  purchaser  right  of  pos- 
session, he  was  entitled  to  growing  crops,  cut 
and  harvested  before  forfeitore,  though  he  had 
only  an  equitable  title. 

5.  Chattel  mortgages  «=984— Where  no  rights 
of  third  persons  Intervened,  statnta  relating 
to  oxooutlon,  fliing,  ctoi,  has  no  applloation. 

Where  no  rights  of  third  parties  were  in- 
volved, neither  Sess.  Laws  1913,  c  86^  nor  Rev. 
Codes,  {  6128,  relating  to  the  execution  and 
filing,  etc.,  of  chattel  mortgages,  applies. 

6.  Chattel  mortgages  «=»22g( I)— Taking  of 
olovator  reeeipts  In  name  of  himself  and  par- 
ohasar  admission  by  vendor  of  purchaser's  tl- 
tin  sufficient  to  oarry  to  Jury  action  of  eon- 
version  by  pnrohaser's  ohattel   mortgagee. 

Where  vendor  removed  grain  from  land,  his 
act  in  taking  an  elevator  receipt  in  the  name 
of  liimself  and  purchaser,  who  had  been  in 
possession,  was  su  .  an  admission  of  title  in 
the  purchaser  as  will  carry  to  the  jury  an  ac- 
tion of  conversion  by  a  third  person  daiming 
under  a  chattel  mortgage  given  by  the  pur- 
chaser. 

Commissioners'  Opinion. 
Appeal  from  District  Court,  Toole  Ootmty ; 
H.  H.  Ewing,  Judge. 

Action  by  the  First  National  Bank  of  6al- 
ata  against  the  Montana  Emporium  0>mpa- 
ny.  After  the  Judgment  was  entered  for  de- 
fendant on  motion  for  nmsuit,  plaintifTs  mo- 
tion for  new  trial  was  granted.  From  such 
order,  defendant  appeals.    Order  affirmed. 

Stranahan  &  Stranahan,  of  Ft  Benton, 
for  appellant 

I.  W.  Church  and  Fletdier  Maddox,  both 
of  Great  Falls,  for  respondent 

JACKSON,  O.  The  respondent  (plalntitt 
below)  sued  the  appellant  (defendant  below) 
for  the  conversion  of  $1,068.70,  the  proceeds 
of  the  sale  of  727  bushels  of  wheat,  alleged 
by  plaintiff  to  have  been  Its  property  by  vir- 
tue of  a  certain  note  and  bill  of  sale  to  the 
Galata  State  Bank,  executed  and  delivered 
by  one  William  H.  Taylor,  intended  by  the 
parties  to  have  the  effect  of  a  chattel  mort- 
gage for  the  purpose  of  collateral  security 
for  the  payment  of  the  note,  in  the  sum  of 
$800,  which  said  note  and  bill  of  sale  were 
held  by  the  plaintiff  as  the  assignee  of  the 
Galata  State  Bank. 

The  complaint  alleges:  That  it  was  under- 
stood between  the  said  Taylor  and  the  Oalata 
State  Bank  that  the  wheat  should  be  sold 
by  the  Galata  State  Bank  and  the  proceeds 
appUed  to  the  satisfaction  of  the  said  $800 
note,  and  interest,  and  any  other  disburse- 
ments that  might  be  made  by  the  said  bank 
in  and  about  the  threshing  and  sale  of  th^ 
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wheat,  and  the  orerpliu,  If  any,  was  to  be 
paid  to  the  said  Tajlot;  that  subsequent  to 
the  execution  of  the  note  and  bill  of  sale, 
and  prior  to  the  18th  day  of  December,  1916, 
one  Hezekiah  Benson  wrongfully  took  pos- 
session of  the  said  crop  of  wheat  and  with- 
out authority,  right,  or  title  deposited  It  In 
the  elevator  of  the  defendant  for  sale ;  that 
on  December  18,  1916,  the  Galata  State  Bank 
duly  notified  the  defendant  of  Its  claim  to 
the  wheat  and  the  proceeds  thereof;  that 
prior  to  March  13,  1917,  defendant  sold  the 
said  wheat  for  the  sum  of  $1,068.70.  Then 
is  alleged  the  ownership  and  right  to  the  im- 
mediate possession  of  the  wheat  by  the  Gal- 
ata State  Bank,  and,  since  the  sale,  to  the 
proceeds  thereof,  and  its  repeated  demands 


to  the  First  National  Bank  of  Galata  all  its 
right,  title.  Interest,  and  claim  to  the  pro- 
ceeds of  the  sale  of  said  wheat  and  its  claim 
against  defendant  and  the  note.  It  is  fur- 
ther shown  that  Taylor  parted  with  his  title 
to  the  wheat  by  a  bill  of  sale  which  be  made 
to  the  Galata  State  Bank,  and  same  was  con- 
sidered by  the  parties  to  be  of  the  efTect  of  a 
chattel  mortgage  for  the  purpose  of  collateral 
security  for  the  payment  of  a  note  In  the 
sum  of  $800,  which  was  executed  and  dellT- 
ered  by  the  said  Taylor  to  the  State  Bank  on 
the  same  day. 

[3]  The  other  allegations  of  the  complaint 
have  likewise  been  sustained,  and  we  are 
brought  to  the  question  of  Taylor's  title  to 
and  ownership  of  the  grain.     The  record 


for  the  same.  Following  which  it  is  alleged  |  shows  by  plaintiff's  Exhibit  4  an  agreement 
that  on  October  20,  1917,  the  Galata  State  j  entered  into  between  Hezekiah  Benson,  a 
Bank  duly  assigned  and  transferred  to  plain- 1  widower,  and  William  H.  Taylor,  by  the 
tiff  all  its  right,  title,  and  interest  in  the :  terms  of  which  Benson  agreed  to  convey  in 
said  $1,068.70,  all  its  claims  and  .  demands ,  fee  simple,  free  of  all  incumbrances,  the  land 
against  the  defendant  for  the  alleged  conver- 1  upon  which  the  grain  was  grown.  If  Taylor 
slon,  and  the  said  $800  note ;  and  plaintiff  j  should  first  make  certain  payments  (the  sum 
then  alleges  its  ownership  and  holding  of  ;  of  $100  at  or  before  the  execution  of  the  con- 
the  note,  that  it  is  the  owner  and  entitled .  tract,  and  other  deferred  payments,  aggre- 
to  the  proceeds  of  the  sale  of  said  wheat,  and  i  gating  in  all  the  sum  of  $2,000 — 
that  the  note  has  not  been  paid  and  is  nowj.,^^,  interest  at  the  rate  of  8  per  cent  per 
due.  annum,   payable   annually,   on  the   whole   sum 

The  answer  is  In  effect  a  general  deniaL !  remaining  from  time  to  time  mipaid,  and  to 
A  Jury  was  impaneled,  and  at  the  conclusion  '  pay  all  taxes,  assessments  or  impositions  that 
of  plaintiff's  case,  a  motion  for  a  nonsuit  was  may  be  legally  imposed  upon  said  land,  snbse- 
by  the  court  sustained,  and  Judgment  en- ,  qnent  to  the  year  1915,  and  in  case  of  the  fail- 
tered  for  the  defendant    Plaintiff's  motion  ■"''««>' .*?«  said  party  of  the  second  part  to 

for  a  new  trial  was  afterwards  heard,  and  "•^*  ""^*' °' *?.% P*'?^^^^^ 
..     •.,  .        iji..^^  I  on,  or  any  part  tnereol,  or  perform  any  oi  tne 

the  Judgment  entered  theretofMe  was  va-icoTenanta  on  his  part  hereby  made  and  entered 
cated  and  set  aside,  and  a  new  trial  granted. .  into,  then  the  whole  of  said  payments  and  in- 
From  the  order  is  this  appeaL  |  terest  shall  at  the  election  of  the  said  first 

[1,  2]  The  complaint  in  this  action  is  suf-  ;  party  become  immediately  due  and  payable,  and 
flcient  under  the  authority  of  Harrington  v.  j  this  contract  shall,  at  the  option  of  the  party 
Stromberg-MuUins  Co.,  29  Mont.  167,  74  Pac.   <>*  •*«  fi"^*  »»'*.  *>«  forfeited  and  determined 

4ia  All  of  the  other  speciflcatlons  of  error '  1*^  jiTjf*  ^,  '^.'^"^^  ^"Tl^^  ^^^'  ?**^ 
_.„  .„  .,, „^  „,  ,„  Jr^„ij„.,„„  i.r,-  „.ij*.  i  hi  writmg  of  the  mtention  of  the  said  first  par- 
will  be  dlspos«i  of  In  considering  the  merlU|ty  ^  ^^^^j  ^^  determhie  this  contract  set- 


of  the  last  which  is: 

"The  court  erred  In  granthig  the  motion  for 
a  new  trial,  in  that  there  is  nothing  in  the 
record  to  show  that  the  title  to  the  grain  in 
question  ever  passed  to  the  idaintiff,  or  tiiat 
plaintiff  ever  had  the  right  of  property  or  the 


ting  forth  in  said  notice  the  amount  due  upon 
said  contract  and  the  time  and  place  when  and 
where  payment  can  be  made  by  said  second 
party. 

"It   is    mutually  understood   and   agreed   by 
and  between  the  parties  of  this  contract  that 
right   of   possession,   either  in  the   grain   or  i  30  days  is  a  reasonable  and  sufficient  notice 
the  money,  described  in  plaintiff's  complaint"  { to  be  so  given  to  said  second  party,  in  case  of 

I  failure   to  perform   any  of  the   covenants   on 
The  testimony  in  the  case  shows  that  the  i  *■'*  P*rt  hereby  made  and  entered  into,   and 


grain  in  question  was  deposited  by  Benson 
at  the  elevator  of  the  defendant  company. 
It  also  shows  that  storage  receipts  or  tickets 
were  given  to  the  said  Benson  for  the  said 
grain  in  the  name  of  Benson  and  Taylor.  The 
witness  Idsvoog  testified  he  saw  Benson  haul 
some  of  the  grain  from  the  ground  whereon 
it  bad  been  grown;  that  he  knew  the  ground; 
that  Taylor  had  threshed  the  wheat ;  that  he 
notlfled  the  said  Benson  and  likewise  the 
defendant  of  the  right  and  title  in  the  grain 
to  the  State  Bank  of  Galata.  It  is  also 
shown  that  the  Galata  State  Bank  duly  and 


zegularly  assigned,  set  over,  and  transferred  and  to  pay  th*  incumbrances  now  of  record 


shall  be  sufficient  to  cancel  all  obligations  here- 
unto on  the  part  of  the  said  first  party  and 
fully  reinvest  him  with  all  right  title,  and  in- 
terest hereby  agreed  to  be  conveyed,  and  the 
party  of  the  second  part  shall  forfeit  all  pay- 
ments mhde  by  him  on  this  contract  and  his 
right  title,  and  interest  in  all  buildings,  fences, 
and  other  improvements  whatsoever,  and  such 
payments  and  improvements  shall  be  retained 
by  the  said  party  of  the  first,  in  fidl  satisfac- 
tion and  in  liquidation  of  all  damages  by  him 
sustained,  and  he  shall  have  the  right  to  re- 
enter and  take  possession  of  the  premises 
aforesaid. 
"And  the  said  second  party  agrees  to  assume 
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sgsiiist  the  land,  conBistlng  of  a  mortgage  by 
the  said  firat  party  to  W.  D.  McClintock  & 
Sons  for  the  sam  of  ^000,  with  interest  at 
the  rate  of  10  per  cent,  per  annom,  4  per  cent, 
of  the  said  10  per  cent,  being  embodied  in  a 
second  or  commiasion  mortgage,  due  Decem- 
ber 1,  191& 

"It  is  mutually  agreed,  by  and  between  the 
parties  hereto,  that  the  time  of  payment  shall 
be  an  essential  part  of  tiiis  contract,  and  that 
all  the  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  apon 
the  heirs,  executors,  administrators,  and  as- 
signs of  the  respectire  parties." 

The  right  of  Taylor  to  poeaession  under 
the  terms  of  this  agreement  is  so  strongly 
Implied  that  it  cannot  be  gainsaid.  Counsel 
for  defendant  cites  39  Cyc.  1620: 

"Executory  contract  of  sale  does  not  divest 
the  vendor  of  legal  title,  but  merely  confers  on 
the  vendee  an  equitable  titie,  and,  unless  the 
contract  provides  otherwise,  the  right  to  pos- 
session is  in  the  vendor." 

Tlie  same  authority,  developilng  Qie  sub- 
ject declares: 

"Where  a  contract  of  sale  is  silent  on  the 
question  of  possession,  the  vendor  may  put  the 
purchaser  in  possession,  or  the  right  of  pos- 
session may  arise  by  a  necessary  implication 
from  the  language  of  the  contract  The  right 
of  possession  arising  by  implication  is  as  ef- 
fective as  though  expressly  granted  in  the 
written  instrument"     38  Cyc.  1621. 

Farther,  the  same  authority  declares  right 
of  possession  by  implication   arises — 

"where  improvements  are  contemplated,  where 
time  is  the  essence  of  the  contract  where 
the  vendee  is  to  pay  taxes  and  interest  with 
right  of  vendor  to  forfeit  payments  for  default, 
and  where  right  of  re-entry  for  default  is  given." 

[4]  Hanns  the  right  of  possessioh  under 
the  contract  And  in  the  absence  of  reserva- 
tions or  stipulations  to  the  contrary,  Taylor 
bad  the  ownership  and  right  to  the  posses- 
sion of  any  growing  crops  on  the  land  which 
were  cut  and  harvested  before  any  forfeiture 
of  the  contract  In  the  manner  therein  stipu- 
lated. 1  Pom.  Eq.  Jur.  {  368;  8  R.  C.  L.  358- 
360;  Spelcher  v.  Lacey,  28  Okl.  541, 115  Pac. 
271.  85  L.  R.  A.  (N.  S.)  1066 ;  Krakaw  ▼.  Wille, 
125  Wis.  284,  103  N.  W.  1121,  4  Ann.  Cas. 
1016i  and  cases  discussed  and  dted  therein. 

It  seems  to  us,  from  the  contract  and  a  re- 
view of  the  cases,  that  by  clearest  implica- 
tion Taylor  had  the  right  to  Immediate  pos- 
session of  the  land,  and,  being  the  equitable 
owner  and  entitled  to  possession,  he  became 
tiie  owner  of  the  grain  in  question,  which 
was  liarvested  while  his  contract  was  In 
force.  It  was  stipulated  at  the  trial  tliat  the 
grain  in  question  was  727  bushels,  and  that 
the  proceeds  from  the  sale  thereof  was  $1,- 
068.70.  The  witness  Idsvoog  identified  this 
grain. 

[f,  <]  Taylor  exercised  his  right  when  he 


sold  his  grain  to  die  Oalata  State  Bank, 
and  title  passed  by  the  bill  of  sale.  Ben- 
son's rights  and  remedies  under  the  agree- 
ment to  sell  are  clearly  set  out,  and  he  was 
bound  thereby.  He  was  a  stranger  on  the 
ground,  and  his  taking  the  wheat  and  de- 
positing It  with  the  defendant  clearly  shows 
conversion.  As  between  the  Oalata  State 
Bank  and  Taylor,  no  rights  of  third  parties 
were  involved,  and  section  6128,  R.  G.  Mont, 
and  chapter  sis  of  the  Session  Laws  of  1013, 
do  not  apply.  In  addition  to  the  above,  when 
Benson  deposited  the  wheat  in  defendant's 
elevator,  and  took  the  storage  tickets  or  re- 
ceipts In  the  name  of  himself  and  Taylor,  he 
admitted  some  title  to  the  grain  in  Taylor. 
This  admission  of  Joint  ownership  would, 
we  think,  be  sufBdent  in  itself  to  take  the 
case  to  the  Jury. 

For  the  reasons  herein  set  forth,  we  recom- 
mend that  the  order  of  the  court  appealed 
ffom  be  affirmed. 

PER  CURIAM.  For  the  reasma  given 
in  the  foregoing  opinion,  the  order  of  ttw 
court  appealed  from  is  affirmed. 


(5»  Moot.  SM) 

QALLATIN  COUNTY  FARMERS'  ALLI- 
ANCE V.  FLANNERY.     (No.  4320.) 

(Supreme  Court  of  Montana.    May  2,  1921.) 

1.  Corporations  «=> 1 70— "Stockholder"  it  share 
owner. 

Under  Rev.  Codes,  |  3822,  a  stockholder  is 
the  owner  of  shares  of  corporation  which  has 
capital  stock. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Stock- 
holder.] 

2.  Corporations  «=365— Nataro  of  '^hana  of 
stock"  defined. 

Shares  of  stock  in  a  corporation  are  not 
things  which  can  be  seen,  handled,  or  delivered, 
but  are  merely  incorporeal,  intangible  things 
existing  in  bare,  abstract  legal  contemplation, 
and  a  share  which  represents  an  aliquot  part 
of  the  total  capital  stock  is  usoally  designated 
a  chose  in  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Share 
of  Stock.] 

3.  Corporations  «=9g4-^ub«orlptloa  for  tliaroa 
and  acceptance  passes  title  to  subecrlHsr 
and  Issuance  or  delivery  of-  oertiflcate  not 
necessary. 

Subscription  tor  shares  and  the  acceptance 
of  the  subscription  by  the  corporation  consti- 
tute the  transaction  which  passes  title  to  the 
subscriber,  and  neither  the  issuance  nor  deliv- 
ery of  the  certificate  is  necessary. 

4.  Corporations  «=994— One  may  tto  BtoekboM- 
or  prior  to  delivery  of  "oartUleata," 

One  may  be  a  stockholder  prior  to  the  de- 
livery of  the  certificate  of  stock  or  before  it  ia 


«=9Far  other  csms  ■••  ■am*  topic  and  KEY-NUUBBR  In  aU  Ker-Mumberad  DlaasU  and  Ibdexas 


Digitized  by 


Google 


Uont) 


QAUiATIN  COUNTT  FARMEBS'  ALLIANCE  v.  FLANNERY 

(l»T  P.) 


997 


iBsaedr  for  tbe  certificate  is  merely  an  evidence 
of  the  proprietary  riglit  aa  are  other  moni- 
nenta  o^  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  IHrat  and  Second  Series,  Certifi- 
cate.] 

6.  CorporaUoaa  «c392^FaIlaro  of  c|orporatloR 
aocapting   stock   snbscriirtloi   note  to   Issue 
stock  certlfleate  held  aot  to  predudo  reeov> 
ery  oa  noto;  "Transfer." 
Where  defendant  subscribed  for  shares  ot 
stock  of  plaintiff  corporation,  and  it  accepted 
the  subscription  and  received  a  note  in  pay- 
ment, that  constituted  a  transfer  in  view  of 
Bev.  Codes,  J  4632,  whereupon  title  and  the 
ownership  of  the  stock  vested  in  defendant, 
and  the  fact  that  plaintiff  failed  to  issue  a  cer- 
tificate is  no  defense  to  an  action  on  the  note 
on  the  theory  of  failure  of  consideration. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trans- 
fer.] 

6.  Corporatlois  «=>92— Cerporatioa  may  ao> 
oopt  note  In  payment  of  shares. 

Corporation  may  accept  a  note  in  payment 
of  aubscription  to  its  shares, . 

7.  Corporations  4s»g8— Aotloa  to  compel  deliv- 
ery of  certKtoate  eannot  bo  maintained  with- 
out demand. 

Where  a  corporation  accepted  a  subscrip- 
tion and  received  the  aubacriber's  note  in  pay- 
ment, the  failure  to  deliver  a  certificate  for  the 
aharea  conatitutes  at  most  a  violation  of  legal 
duty,  performance  of  whidi  may  be  compelled 
by  the  subscriber  after  demand;  the  usual  rule 
being  that  an  action  to  compel  delivery  of 
eort&cate  cannot  be  maintained  until  demand. 

S.  Evidence  «=3>376(6)— Aoconnt  held  not  ad- 
mlsslMe  In  evidence  where  bookkeeper  was 
not  produced. 

In  an  action  on  an  open  account,  where 
the  bookkeeper  was  not  produced,  and,  though 
present  where  trial  was  held,  no  excuse  was 
offered,  testimony  by  plaintiff's  manager  that 
the  account  waa  correct  and  kept  in  the  usual 
course  of  business,  who  was  not  present  when 
many  entries  were  made,  and  who  admitted  the 
entries  were  made  from  reports  of  third  per- 
sons, is  insufficient  to  warrant  admission  of 
the  account. 

9.  Pleading  «=»376— Facta  admitted  need  not 
be  proved. 

Facts  admitted  in  the  pleading  need  not  be 
proven. 

10.  Appeal  and  error  ^=3930(2)— Presumption 
that  jury  followed  Instructions. 

There  ia  a  presumption  that  the  Jury  fol- 
lowed the  instructions  or  at  leaat  attempted  to 
do  so. 

11.  Ap9oal  and  error  «S3 1 052 (I)— Though  tho 
aooount  offered  by  plaintiff  waa  Inadmissible, 
recovery  to  the  amount  admittedly  duo  may 
be  austalned. 

Though  the  account  offered  by  plaintiff  was 
inadmissible,  recovery  to  the  amount  admittedly 
due  may  be  sustained  on  appeal  without  rever- 
sal of  the  Judgment 


Appeal  from  District  Conrt,  Gallatin  Cotm- 
ty;  Ben.  B.  Law,  Judge. 

Action  by  the  Gallatin  Cotmty  Farmen^ 
Alliance,  a  corporation,  against  William 
Flannery.  From  a  Judgment  for  plaintiff  and 
an  order  denying  motion  for  new  trial,  de- 
fendant appeals.    KTodlfled  and  affirmed. 

C.  B.  Nolan,  of  Helena,  and  George  7.  Pat- 
ten, of  Bo7.eman,  for  appellant. 

Walter  Aitken,  of  Bozeman,  for  respond- 
ent. 

HOLLOW  AT,  J.  The  complaint  In  this  ac- 
tion states  two  causes  of  action — one  upon  a 
promissory  note  for  $327.S0,  with  Intei'est  at 
8  per  cent,  per  annum ;  and  tbe  other  upon 
an  open  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  the  defendant, 
of  the  reasonable  value  of  $3,299.53,  no  part 
of  which  has  been  paid  except  the  sum  of 
$2,866.05,  leaving  a  balance  due  of  $433.48. 

The  answer  to  the  first  cause  of  action  ad- 
mits tbe  execution  and  delivery  of  the  note 
and  its  nonpayment,  and  undertakes  to  plead 
failure  of  consideration.  In  answer  to  tbe 
second  cause  of  action,  defoidant  admits 
that  between  tbe  dates  mentioned  therein  he 
purchased  and  received  from  plaintiff  certain 
goods,  wares,  and  merchandise,  but  denies 
that  the  value  thereof  exceeded  $3,117.41. 
Tbe  answer  also  contains  a  counterclaim  for 
$770.14  for  grain  sold  and  delivered  to  the 
plaintiff.  Upon  tbe  allegations  of  tbe  coun- 
terclaim tbere  was  issue  raised  by  reply. 

At  the  conclusion  of  tbe  testimony  tbe 
court  directed  a  verdict  in  favor  of  the  plain- 
tiff for  tbe  amount  due  upon  tbe  note,  and 
submitted  tbe  eeccoid  cause  of  action  to  tbe 
Jury,  with  the  result  that  a  verdict  in  favor 
of  plaintiff  in  a  lump  sum  for  $916.16  was 
returned  and  Judgment  entered  thereon. 
From  the  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial,  defendant  ap- 
pealed. 

1.  Complaint  is  made  of  tbe  action  of  tbe, 
court  in  directing  a  verdict  for  plaintiff  upon 
the  first  cause  of  action.  Tbe  note  was  given 
by  tbe  defendant  and  accepted  by  the  plain- 
tiff In  payment  of  the  purchase  price  of  30 
shares  of  the  capital  stock  of  tbe  plaintiff 
corporation,  but  the  certificate  of  stock  bad 
not  been  delivered  to  defendant  at  tbe  time 
tbls  action  was  commenced.  Tbe  attonpted 
defense  to  tbe  first  cause  of  action  is  stated 
as  follows: 

'^hat  the  plaintiff  has  never  delivered  to  the 
defendant  the  shares  of  the  capital  stock  of 
plaintiff  which  it  had  so  agreed  to  deliver,  and 
that  tbe  consideration  for  said  promissory  note 
has  wholly  failed." 

[1,2]  A  "stockholder"  Is  tbe  owner  of 
shares  In  a  corporation  which  bas  a  capital 
stock.    Section  3S22,  Rev.  Codes.    "Shares  of 
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Btcxdc"  in  a  corporation  are  not  things  which 
can  be  seen,  handled,  or  delivered  (Morrlce 
V.  Aylmer,  L.  R.  10  Ch.  148;  Payne  t.  Elliot, 
64  Cal.  339,  35  Am.  Rep.  80),  but  merely  In- 
corporeal, intangible  things  existing  only  in 
bare,  abstract  legal  contemplation  (Burrall 
T.  Bushwlck  R.  Co.,  75  N.  X.  211;  14  O.  J. 
887).  A  share  represents  an  aliquot  i>art  of 
the  total  capital  stock  (Farrlngton  v.  Tennes- 
see, 95  n.  S.  679,  24  L.  Ed.  658),  and  is  most 
frequently  designated  a  chose  in  action  (4 
Thompson  on  Corporations,  K  3467;  14  0.  X 


[3]  The  subscription  for  shares  and  the  ac- 
ceptance of  the  subscription  by  the  corpora- 
tion constitute  the  transaction  whicdt  passes 
title  to  the  subscriber,  and  neither  the  issu- 
ance nor  delivery  of  the  certificate  is  neces- 
sary.   4  Thompson  on  Corp,  {  3465. 

[4]  It  follows  that  one  may  be  a  stock- 
holder prior  to  the  delivery  of  the  certificate 
of  stock  or  before  it  is  issued  (Cotter  v.  Butte 
ft  R.  v.  Smelting  Co.,  31  Mont  129,  77  Pac. 
509;  Mitchell  v.  Beckman,  64  CaL  117,  28 
Pac.  110),  for  the  certificate  is  only  the  paper 
representative  of  the  incorporeal  interest  of 
the  stockholder,  the  evidence  of  proprietary 
right  as  are  other  muniments  of  title  (4 
Thompson  on  Corp.  i  3455;  14  <X  J.  478). 

[6-7]  With  these  elementary  principles  In 
view,  the  question  before  us  presents  no  dif- 
ficulty. The  defendant  subscribed  for  30 
shares  of  the  capital  stodc  of  the  plaintiff 
corporation  and  made  settlement  therefor  by 
the  execution  and  delivery  of  his  note^  The 
plaintlfl  accepted  the  subscription  and  re- 
ceived the  note  in  payment,  as  it  had  a  right 
to  do.  State  v.  Clements,  37  Mont  314,  96 
Pac.  498.  This  constituted  a  transfer  (sec- 
tion 4632,  Rev.  Codes),  and  thereupon  the 
title  to  and  ownership  of  the  stock  ipso  facto 
vested  In  the  defendant  (Mason  t.  Llevre, 
145  Cal.  614,  78  Pac.  1040;  Majora  v.  Gird- 
ner,  31  Cal.  App.  47,  159  Pac.  826).  He  re- 
ceived all  the  property  for  which  he  con- 
tracted— the  full  consideration  for  his  note, 
Of  course,  he  was  entitled  to  the  certificate 
as  evidence  of  his  ownership,  but  the  failure 
of  the  corporation  to  deliver  it  to  him  could 
not  affect  his  title  and  did  not  vitiate  the 
eale.  At  most  it  could  constitute  only  a  vio- 
lation of  a  legal  duty  which  the  defendant 
could  have  compelled  it  to  discharge.  Ma- 
jors V.  Girdner,  above.  We  are  not  pr^ared 
to  say,  however,  that  the  plaintiff  was  un- 
der any  duty  to  deliver  the  certificate  until 
demand  for  it  was  made  (section  5097,  Rev. 
Codes),  and  there  Is  no  pretense  that  de- 
mand was  made  in  this  instance.  It  is  the 
general  rule  that  a  proceeding  to  compel  a 
corporation  to  deliver  a  certificate  of  stock, 
or  an  action  for  damages  for  its  failure  to 
make  delivery,  cannot  be  maintained  unless 
the  corporation  has  refused  delivery.  Teeple 
V  Hawkeye  G.  D.  Co„  187  Iowa,  206,  114  N. 
W.  906;  14  a  J.  487. 


Since  defendant  reodved  full  consideration 
for  his  note,  there  was  not  any  defense  to 
the  first  cause  of  action,  and  the  court  tMmH 
erly  directed  the  verdict 

[t]  2.  During  all  the  times  covered  by  the 
transactions  involved  in  the  second  cause  of 
action,  the  plaintiff  was  engaged  in  buying 
and  selling  grain  for  its  stockholders  and 
others  in  suK>lying  seed,  oil,  twine,  and  other 
commodities.  Its  open  account  with  the  de- 
fendant extended  over  the  period  from  May 
8,  1909,  to  January  2,  1913,  and  comprised 
a  considerable  number  of  items.  Its  account 
books  were  k^t  by  Miss  Orton,  and  T.  F. 
Stephenson  was  its  general  manager.  Its 
principal  place  of  business  was  at  Bozeman, 
but  it  operated  an  elevator  at  Bdgrade,  aa 
welL  Mr.  Stephenson  testified  that  he  bad 
supervision  over  the  bookkeeping;  that  the 
books  produced  at  the  trial  were  those  kept 
In  the  usual  course  of  business;  that  each 
aitry  was  made  at  or  about  the  time  of  tlie 
transaction  which  it  evidenced ;  and  that  tbe 
books  were  kept  correctly.  He  Identified  the 
several  entries  as  having  been  made  by  Miss 
Orton,  excepting  two  or  three  which  were 
in  his  own  handwriting.  He  was  forced  to 
admit,  however,  that  he  was  frequently  oat 
of  the  o£aoe  when  ottries  were  made,  that 
transactions  were  bad  at  the  elevators  by  the 
men  in  charge  and  reported  to  the  oflJce  on 
tickets,  or  otherwise,  and  the  entries  nuula 
therefrom  by  the  bookkeeper,  sometimes  in 
his  absence,  and  that  he  could  not  Identify 
all  the  items  of  his  Independent  recollection, 
and  he  did  not  assume  to  do  so  by  refreshing 
his  memory  by  reference  to  the  account  He 
testified  that  the  bookkeeper  was  in  Bozeman 
at  the  time  the  trial  was  being  conducted 
there,  but  for  some  reason,  or  without  rea- 
son, she  was  not  called  as  a  witness,  and  no 
excuse  was  vouchsafed  for  her  absence. 
Upon  the  showing  made,  the  Flannery  ac- 
count was  admitted  in  evidence  over  objec- 
tion, and  error  is  predicated  upon  the  ruling. 

[1-11]  We  think  the  trial  court  extended 
the  operation  of  the  rule  further  than  the 
circumstances  of  the  case  warranted.  In  the 
absence  of  any  excuse  for  not  calling  the 
bookkeeper,  the  account  should  not  have  been 
received  (3  Jones  on  Evidence,  |  673.)  Fur- 
thermore, the  account  shows  upon  the  face 
of  it  that  It  was  not  kept  correctly.  In  tbia 
instance^  however,  the  dlscosslon  is  naore 
academic  than  practical,  for  the  error  can 
be  corrected  without  a  new  trial.  It  is  ele- 
mentary that  facts  admitted  in  the  pleadings 
need  not  be  proved.  Frank  v.  Symons.  35 
Mont  66,  88  Pac.  561.  The  answer  admiU 
all  of  plaintiff's  claim  excepting  $1S2J2. 
The  court  instructed  the  Jury  to  Indade  in- 
terest on  the  note  and  upon  the  amount 
found  due  upon  the  seco&d  cause  of  action, 
and  the  presumption  must  be  indulged  that 
the  Jury  followed  the  instructions,  or  at  least 
attempted  to  do  so.    Tbe  note  iritb.  Interaat 
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amounted  to  $480.40.  The  admitted  dalm 
upon  the  second  canse  of  action  was  $251.36, 
which  with  interest  amounted  to  $351.60. 
The  verdict  demonstrates  that  notlilng  what- 
ever was  allowed  npon  the  defendant's  coun- 
terclaim, and  nothing  should  have  been  al- 
lowed, as  the  evidence  failed  to  sustain  it. 
Plalntifl  was  entitled  to  a  verdict  for  $831.90, 
without  reference  to  the  evidence  furnished 
by  the  account  books. 

Tlie  order  denying  a  new  trial  Is  affirmed. 
The  cause  is  remanded  to  the  district  court, 
with  directions  to  modify  the  Judgment  by 
reducing  the  amount  $84.26,  as  of  the  date  of 
the  Judgment,  and  as  thus  modified  it  will 
stand  affirmed.  Each  party  will  {lay  his  own 
costs  in  this  court 

Modified  and  affirmed. 

BBANTLT,  0.  J.,  and  BBYNOIiDS,  OOOP- 
BB,  and  QALBN,  33.,  concur. 


(5»  Mont  E70) 

RICE  V.  CHICAGO,  M 


&  ST. 
(No.  4349.) 
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(Supreme  Court  of  Montaaa.    May  2,  1921.) 

I.  Evidenoe  «=>463  —  Testimony  explaining 
what  "(took  mn"  meant  admissible. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  live  stock  from  delay  in 
transportation,  testimony  explaining  what  is 
meant  by  a  "stock  run"  daimed  to  have  been 
promised  plaintifF  by  defendant's  agent  held  ad- 
missible to  assist  the  Jury  in  determining 
whether  <Iie  shipment  under  all  the  drcom- 
Btances  bad  been  transported  with  reasonable 
diligence  and  dispatch,  not  having  been  admit- 
ted to  prove  an  element  not  contained  in  the 
contract 

2.  Carrier*  4=9230(12)— Instruction  oorreotly 
stated  neasure  of  damages  to  shipment  of 
live  stook. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  from  delay  in  transportation,  instruc- 
tion that  if  the  Jury  found  for  plaintiff,  the 
measure  of  damages  was  the  difference,  if  any, 
between  the  fair,  reasonable  market  value  of 
the  sheep  delivered  at  destination  without  neg- 
ligent delay,  and  their  fair  and  reasonable  mar- 
ket value  at  the  time  of  delivery  at  destination 
in  the  condition  in  which  they  were  delivered, 
held  to  correctly  state  the  measure  of  dam- 
ages as  applied  to  the  facta  disclosed  in  proof. 

3.  Carriers  «=>227(3)— Varianco  between 
proof  and  complaint  for  damages  from  delay 
In  transporting  llvo  stock  Immaterial. 

In  an  action  on  an  assigned  daim  for  dam- 
ages to  a  shipment  of  live  stock  through  delay 
in  transportation,  variance  between  the  com- 
plaint ^eging  the  shipper  assigned  the  dalm 
for  valuable  consideration  to  plaintiff,  and 
proof,  showing  the  assignment  was  merely  for 
colle<^on,  and  that  the  shipper  retained  his 
benefldal  interest  held  immaterial,  and  not 
amounting  to  a  ftiilnre  of  proof. 


Commissioners'  Opinion. 
Appeal  from  District  Court,  Custer  Coun- 
ty;  Daniel  L.  O'Hem,  Judge. 

Action  by  Rol>ert  B.  Bice  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Hallway  Com- 
pany, resulting  in  Judgment  for  plaintiff, 
and  from  order  refusing  to  grant  defend- 
ant's motion  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

Geo.  W.  Farr,  of  Miles  City,  and  H.  H. 
Field,  of  Chicago,  IlL,  for  appellant. 

Sharpless  Walker,  of  Miles  City  (John  P. 
Devaney  and  Theodore  M.  Thomson,  both  of 
Minneapolis,  Minn.,  of  counsel),  for  respond- 
ent 

SPBNCSEIB,  O.  The  plaintiff  In  this  action 
bases  bis  right  to  a  recovery  upon  a  com- 
plaint which  for  a  first  cause  of  actl(Mi 
charges  the  defendant  with  receiving  four 
carloads  of  bis  sheep  on  October  10,  1914, 
for  transportation  from  Miles  City,  Mont,  to 
South  St  Paul,  Minn.,  under  a  shipping  con- 
tract attached  to  bis  complaint  and  made  a 
part  thereof.  The  defendant  is  charged  with 
negligence  as  follows: 

"That  the  defendant  did  not  transport  said 
sheep  to  said  South  St  PanI,  Minn.,  promptly 
nor  within  a  reasonable  time,  but  on  the  con- 
trary, wrongfully  and  negligently  delayed  the 
transportation  tiiereof  for  the  period  of  up- 
wards of  several  hours  beyond  the  lapse  of  a 
reasonable  time  for  such  transportation  and  de- 
livery, and  wrongfully  and  negligently  fiailed  to 
afford  the  plaintiff  or  bis  caretaker  and  agent 
who  accompanied  the  said  sheep  reasonable 
means  or  opportunities  for  unloading,  feeding, 
watering,  and  resting  the  said  sheep  from  time 
to  time  while  in  transit  bnt,  on  the  contrary, 
wrongfully  and  negiigentiy  kept  and  confined 
the  said  sheep  on  the  cars  for  great,  unlawful, 
unusual,  unnecessary,  and  unreasonable  period 
of  time  without  food,  water,  or  rest  or  means 
or  opportunity  to  plaintiff's  said  caretaker  of 
securing  the  same,  and  further  that  the  said 
defendant  did  not  use  reasonable  or  ordinary 
care  in  and  about  the  handling,  care,  and  trans- 
portation of  the  said  sheep  while  the  same 
were  actually  in  transit  over  its  rails  and  in 
its  possession  and  under  its  control  as  such 
common  carrier,  bnt  that  the  said  defendant, 
on  the  contrary,  from  time  to  time  on  a  great 
number  of  occasions  wrongfully,  negligent^, 
and  carelessly  started  and  stopped  the  train  in 
which  said  sheep  were  being  transported  with 
great  and  unnecessary  suddenness  and  violence, 
thereby  throwing  said  sheep  from  their  feet  to 
the  floors  of  the  cars  and  piling  them  upon  one 
another  in  the  ends  of  the  cars,  and  that  by 
reason  of  the  premises  and  all  of  the  foregoing 
facts  the  said  sheep  while  in  the  possession  and 
under  the  control  of  the  defendant  became 
bruised,  shrunken,  gaunted,  and  emaciated,  and 
rendered  sick,  feverish,  and  of  stale  and  un- 
marketable appearance  and  condition,  lowered 
in  grade,  quality,  and  selling  and  market  value, 
greatly  reduced  and  lessened  in  weight  and 
seriously  injured  and  damaged,"  and  a  result- 
ant damage  by  reason  thereof  in  a  decline  of 
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market  price  and  loss  of  weight  in  transit, 
thereby  depredating  the  market  value  of  said 
•beep. 

For  a  second  cause  of  action  plaintiff  diarg- 
es  defendant  with  the  same  negligence  and 
the  same  character  of  damage  to  14  carloads 
of  sheep  delivered  to  and  received  hy  the 
defendant  from  one  A.  C.  Berry,  at  the  same 
time  and  place  and  for  a  like  purpose,  and 
alleges  further  that  plaintiff  Is  the  sole  own- 
er of  the  claim  of  A.  C.  Berry  against  the 
defendant  by  virtue  of  an  assignment  of  said 
claim  to  the  plaintiff  for  a  valuable  consid- 
eration. The  defendant  by  answer  denies  all 
of  the  allegations  of  the  complaint  as  to  Its 
liability  as  a  common  carrier,  as  well  as  all 
allegations  of  negligence  and  elements  of 
damage  set  forth  In  both  causes  of  action, 
and  sets  up  as  a  further  defense  to  each 
cause  of  action  a  special  contract  of  carriage 
limiting  Its  liability,  and  denies  that  plain- 
tiff Is  the  owner  or  assignee  of  the  claim  of 
A,  O.  Berry.  Replication  of  plaintiff  denies 
all  allegations  of  new  matter  set  ap  in  de- 
fendant's answer. 

Trial  was  had  to  a  Jury.  Verdict  was  In 
favor  of  plaintiff,  and  Judgment  subsequent- 
ly rendered  thereon.  Appeal  Is  from  the 
order  of  the  court  below  in  refusing  to  grant 
the  motion  of  the  defendant  for  a  new  triaL 

Upon  the  trial  in  the  court  below  all  charg- 
es of  negligence  against  the  defendant  were 
abandoned,  save  and  except  those  relating  to 
delay  In  transportation  and  damage  as  a  re- 
sult thereof. 

Appellant  relies  upon  nine  spedflcatlons  of 
error.  Evidence  was  offered  and  received 
upon  the  trial  that  in  live  stock  shipments 
over  the  defendant's  road  a  custom  prevailed 
whereby  In  livestock  shipments  comprising 
10  or  more  cars  of  live  stock  they  were  given 
what  Is  known  as  a  "stock  run."  Witnesses 
testified  that  by  a  "stock  run"  waB«meant: 

"A  stock  run  is  different  than  an  ordinary 
freight  train  in  that  they  give  yon  an  engine 
and  crew  and  caboose,  and  pull  yon  right 
through.  They  just  stop  at  stations  along  the 
line  to  take  coal,  water,  and  to  change  en- 
gines." 

And  again: 

"A  stock  mn  Is  where  they  hook  onto  you 
and  go,  and  they  don't  stop  for  anything  except 
water  and  coal  and  change  engines  and  crews  at 
the  division  points,  unless  to  meet  a  train; 
they  don't  do  any  switching  or  any  work  on 
the  road." 

The  plaintiff  testified  that  the  agent  of  de- 
fendant at  the  freight  depot  in  Miles  City 
promised  him  a  stock  run  from  Miles  City  to 
his  point  of  destination. 

[1]  Appellant  predicates  error  upon  the  ad- 
mission of  all  testimony  explaining  what  is 
meant  by  a  "stock  run"  upon  the  ground  that 
It  was  an  attempt  to  prove  by  custom  an  ele- 
ment not  ccmtalned  in  the  contract  of  ship- 


ment Althonj^  the  shlnplng  contract  was 
silent  as  to  such  custom,  and  the  comidaint 
contained  no  allegation  that  the  contract 
was  entered  into  with  that  in  view,  yet  "goi- 
eral  usage  affecting  any  branch  of  business 
furnishes  good  evidence  of  what  Is  regarded 
as  right  and  reasonable  In  that  respect"  (Far- 
ham  V.  Chi.,  Mil.  &  St  P.  Ey,  Co.,  57  Mont 
492,  189  Pac.  227),  and,  as  the  law  Imposed 
upon  the  defendant  the  duty  to  transport  the 
stock  In  Question  with  due  care  and  diligence 
and  with  reasonable  dispatch,  we  assume  the 
trial  court  admitted  the  testimony  upon  the 
theory  that  U  a  "stock  run"  was  customary 
in  shipments  comprising  more  than  10  cars, 
such  evidence  was  admissible  for  purposes 
of  comparison  and  to  assist  the  jury  in  de- 
termining whether  the  shipment  of  the  18 
cars  in  question,  under  all  the  drcumstances 
as  disclosed  by  the  evidence,  had  been  trans- 
ported with  reasonable  diligence  and  dis- 
patch, and  not  for  the  purpose  of  proving  an 
element  not  contained  in  the  contract  We 
think  the  assignment  is  without  merit 

[2]  Appellant  contends  that  the  court  erred 
in  its  Instruction  to  the  jury  as  to  the  meas- 
ure of  damages,  and  admits  that  the  Instmc- 
tion  is  correct  as  an  abstract  statement  of 
law,  but  not  applicable  to  the  facts  disclosed 
by  the  pleadings  and  proof  in  this  case.  The 
Instruction  complained  of  is  as  follows: 

°  *^on  are  inetracted  that  if  yon  should  find 
the  issues  in  this  case  in  favor  of  the  plaintiff 
and  against  the  defendant  under  the  evidence 
and  instnictionB  herein  given  that  the  measure 
of  damages  is  the  difference,  if  any,  betw)>en 
what  the  fair,  reasonable  maiiet  value  of  these 
sheep  would  have  been  had  they  been  deUver- 
ed  at  destination  withont  any  ne^igent  delay, 
if  you  find  tliat  there  was  a  negligent  delay,  and 
what  the  fair  and  reasonable  market  valne  of 
the  said  sheep  was  at  the  time  of  delivery  at 
destination  in  the  condition  in  which  they  were 
delivered." 

The  complaint  charges  the  defendant  with 
certain  elements  of  negligence  by  reason  of 
which — 

"the  said  sheep  while  in  the  possession  and 
under  the  control  of  the  defendant  became 
bruised,  shrunken,  gannted,  and  emaciated,  and 
rendered  sick,  feverish,  and  of  stale  and  un- 
marketable appearance  and'  condition,  lowered 
in  .grade,  quality,  and  selling  and  market  valne, 
greatiy  reduced  and  lessened  in  weight  and 
seriously  injured  and  damaged." 

And  again: 

"On  account  of  such  •  •  •  loss  of  weif^ 
in  transit  SO  caused  as  aforesaid  by  the  negli- 
gence of  the  defendant  the  said  sheep  became 
and  were  damaged  and  depreciated  in  market 
value  to  the  damage  of  this  plaintiff,"  etc 

The  evidence  amply  supports  the  allega- 
tions of  the  complaint  The  Instructian  giv- 
en was  a  correct  statement  of  the  measure 
of  damages  as  applied  to  the  facta  herein,  as 
disclosed  by  the  proof 


Digitized  by 


Google 


Mont)  AICE  V.  CHICAGO, 

iir, 
[S]  SpedflcatlonB  of  error  Nos.  Ill,  IV,  and 
V  all  relate  to  the  Berry  shipment  as  set 
forth  in  the  second  cause  of  action  and  may 
be  treated  together.  Confessedly  a  variance 
exists  between  the  allegations  of  the  com- 
plaint and  the  proof  as  to  the  ownership  of 
the  claim  of  A.  C.  Berry  against  the  de- 
fendant, and  hence  the  only  inquiry  that  be- 
comes pertinent  is  whether  or  not  the  vari- 
ance la  material.  The  complaint  alleges  in 
paragraph  fifth  of  the  second  cause  of  action: 

"That  prior  to  the  commencement  of  this 
action  the  said  A.  O.  Berryi  'or  a  valuable  con- 
sideration, sold,  assigfned,  transferred,  and  de- 
livered to  the  plaintiff  all  his  right,  title,  and 
interest  in  and  to  the  claim,  debt,  demand,  and 
cause  of  action  hereinbefore  set  ont,  as  well 
■s  an  his  right,  title,  and  interest  in  and  to 
the  said  live  stock  shipping  contract,  bUl  of 
lading,  or  receipt,  and  that  plaintiff  is  now  the 
sole  and  lawful  owner  and  holder  of  said  bQl  of 
lading  or  shipping  receipt  and  contract,  as 
well  as  of  said  clahn,  demand,  and  caose  of 
action." 

And  all  of  the  proof  upon  the  trial  pertain- 
ing thereto  is  as  follows,  witness  A.  0.  Berry 
testifying  for  plaintiff: 

"I  do  not  now  own  this  claim  against  the 
Milwaukee  Company;  I  have  disposed  of  it. 
I  think  I  sold  it  to  him.  I  gave  a  written  as- 
signment of  the  claim  and  cause  of  action,  but 
I  do  not  remember  the  date  when  that  was 
done.  It  bad  a  date  on  it,  and  was  signed  on 
the  date  shown  on  the  assignment.  I  have  no 
interest  in  this  daim  at  the  present  time.  I 
assigned  it  to  Mr.  Rice  some  time  that  sum- 
mer, that  year,  but  I  don't  know  the  date,  for 
the  consideration  of  $1.  He  just  gave  me  $1 
in  cnrrency.  The  sale  took  place  at  my  randi. 
I  don't  tUnk  there  was  any  one  else  present 
besides  Mr.  Bice  and  me.  There  was  a  written 
ajssignment  made  out  at  that  time;  he  had  it 
along  with  him.  I  had  had  some  previous  ne- 
gotiatlona  with  Mr.  Rice  about  selling  him 
this  claim  for  |1  prior  to  that  time.  These 
negotiations  had  been  pending  for  about  a 
month.  I  don')t  think  there  was  any  one  with 
Mr.  Rice  at  that  time.  There  was  not  a  rep- 
resentative of  Mr.  Devaney's  office,  of  St  Paul,' 
present,  and  I  did  not  talk  with  any  represen- 
tative of  Mr.  Devaney's  office  about  selling  this 
claim  to  Mr.  Rice.  I  had  this  claim  in  the 
liands  c^  Mr.  Devaney  for  collection  prior  to 
this.  I  had  talked  with  them  about  selling  this 
daim  to  Mr.  Rice  for  the  purpose  of  bringing 
this  suit,  and  for  that  purpose  only.  I  have 
not  been  fully  paid  for  the  claim.  We  were 
going  to  whack  up  on  the  carload  lots.  I  mean 
on  what  we  got  out  of  this  lawsuit  I  was 
going  to  do  tile  whacking  up  with  Mr.  Rice 
and  our  attorneys.  They  ain't  doing  it  for 
nothing,  I  gness.  That  was  part  of  the  condi- 
tion of  the  assignment  of  tiiis  daim  to  Mr. 
Rice.  We  did  that  just  to  try  that  one  case. 
That  was  the  only  purpose  of  it  In  a  way,  I 
still  have  the  claim.  It  is  my  shipment  of 
sheep.  I  expect  to  get  the  proceeds  out  of  it 
If  there  are  ony  proceeds  to  be  gotten,  if  we 
win  in  this  suit,  I  get  what  belongs  to  me.  It 
was  not  the  agreement  that  Mr.  Rice  was  to 
get  any  of  this  money,  if  we  collect  any  from 
the    railway    company.     I    don't    expect   Mr. 
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Rice  to  get  any  of  this  money  of  these  14  car* 

of  mine.    He  is  simply  bringing  this  case  for  me 

in  order  to  save  the  money  of  two  suits.     He 

really  hasn't  any  interest  in  the  claim  at  all." 

Witness  Roberts.  Rice, plaintiff, testifying 
in  his  own  behalf. 

"I  had  an  arran^^ement  or  agreement  with 
Mr.  A.  C.  Berry,  before  the  commencement  of 
this  action,  with  reference  to  the  disposition  of 
his  daim  against  the  railway  company,  if  be 
had  any,  on  account  of  the  handling  of  this 
shipment  A  written  assignment  of  this  claim 
was  made  by  him  to  me,  and  I  mailed  it  to 
Stiles  &  Devaney,  who  were  attorneys  and 
who  were  handling  the  daim  of  mine  and  Mr. 
Berry's  at  the  time.  The  consideration  given 
for  the  assignment  was  just  $1,  to  make  It 
legal.  We  had  an  arrangement  or  understand- 
ing with  reference  to  the  proceeds  of  the  suit 
if  we  recovered  a  verdict  against  the  railway 
company,  that  we  get  whatever  was  coming 
by  carload  lots  and  divide  it  between  ns,  ac- 
cording to  the  number  of  cars  that  each  one 
had.  He  said  he  did  not  care  to  assist  me  in 
trying  the  case  If  I  would  not  make  such  a  dis- 
position with  him.  I  didn't  understand  that  I 
would  get  anything  out  of  Mr.  Berry's  ship- 
ment in  the  event  of  a  verdict  had,  a  recovery 
made  in  this  case.  If  a  recovery  is  made  I 
only  expect  to  get  recovery  for  the  four  cars 
of  my  own  shipment.  He  was  making  daim 
for  his  14  cars,  and  I  have  nothing  to  do  with 
his  14  cars  at  all,  only  to  make  one  trial  in  this 
case.  I  am  Just  letting  my  name  be  used  simply 
to  make  a  trial.  I  had  hired  Stiles  St  Devaney 
in  St.  Paul  before  for  my  daim,  and  Mr.  Ber- 
ry had  hired  him  for  his.  I  have  nothing  to 
do  with  his  arrangement  and  be  has  nothing  to 
do  with  mine.  I  have  no  monetary  interest  in 
his  sheep  or  in  what  be  may  expect  to  get  out 
of  them  at  the  present  time." 

Witness  a  L.  Nichols  for  the  plaintiff: 

"I  was  employed  by  Mr.  Devaney  in  May, 
1916,  and  have  been  associated  with  him  ever 
since.  In  regard  to  the  assignment  which  has 
been  testified  to  here,  oar  office  received  an  as- 
signment I  do  not  know  when  the  assignment 
was  received  by  Mr.  Devaney.  I  have  seen  it. 
It  was  in  the  files  of  this  case  when  the  files 
were  turned  over  to  me  in  May,  1916,  with  in- 
structions to  try  the  case.  I  do  not  now  have 
that  assignment  I  had  it  here  in  Miles  City 
last  June  when  I  was  here  to  try  the  case,  and 
it  has  been  lost  by  me  since  then.  I  have 
searched  through  our  office  files  and  flies  in  my 
office,  the  files  of  this  particular  case,  and  al- 
so the  files  in  your  office,  and  I  have  been  un- 
able to  find  it  and  I  know  it  has  been  lost  by 
me.  Yes;  I  made  a  careful  and  diligent  search 
to  find  this  assignment.  I  examined  It  at  the 
time  it  was  in  my  possession,  and  I  can  now 
state  to  the  court  the  contents  or  the  substance 
of  the  contents  almost  verbatim.  He  assign- 
ment I  had  in  my  possession  bore  the  signature 
of  Mr.  A.  0.  Berry.  I  am  familiar  with  his 
signature  and  know  it  was  his  signature.  The 
assignment  waa  made  to  Robert  B.  Rice,  the 
plaintiff  in  this  action.  The  contents  of  the 
assignment,  as  near  as  I  can  remember,  read 
as  follows:  'For  and  in  consideration  of  the 
sum  of  $1,  and  for  a  valuable  conaideration,  I 
hereby  assign  and  transfer  to  Robert  H.  Rice 
all  my  right,  titie,  and  interest  in  and  to  that 
certain  daim  and  cause  of  action  which  I  now 
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hare  against  the  Chicago,  Milwauliee  &  St. 
Panl  Railway  Company  arising  from  damages 
sustained  by  me  by  reason  of  the  negligence  of 
that  company  on  a  shipment  of  14  carloads  of 
sheep,  moved  from  Miles  City,  Mont.,  October 
10,  1914,  billed  to  South  St.  Paul,  Minn.,  and 
sold  on  that  market  on  October  IB,  1914.'  And 
It  was  signed  A.  C.  Berry  and  dated  some  time 
early  in  August.  I  have  forgotten  the  exact 
date  of  the  assignment,  some  time  in  August, 
1815,  somewhere  between  the  1st  and  the 
15th.  The  exact  date  I  am  not  sure  of.  I 
did  not  draft  that  assignment  myself:  I  do  not 
know  by  whom  it  was  drafted.  Tes;  I  exam- 
ined the  assignment,  because  I  didn't  want  to 
come  ont  to  try  the  case  without  the  assign- 
ment. I  read  it  over;  I  think  not  more  than 
once;  it  was  along  the  lines  of  the  same  kind 
and  the  same  that  is  used  by  that  office,  and 
I  am  familiar  with  them.  I  read  it  over  a 
year  ago,  maybe  a  week  more  than  a  year. 
Prom  reading  it  over  once  at  tdat  time,  I  am 
able  to  repeat  it  verbatim,  because,  as  I  said, 
it  was  the  same  kind  of  assignment  used  by 
that  office,  whidi  has  other  similar  assign- 
ments." 

From  tbe  foregoing  averments  of  the  com- 
plaint and  the  evidence  offered  in  support 
thereof  the  departure  becomes  obvious. 

In  E.  B.  Ryan  Co.  v.  Russell,  62  Mont.  598, 
161  Pac.  308,  Mr.  Justice  Holloway,  in  dis- 
cussing the  question  of  variance  between 
pleading  and  proof,  says: 

"Our  Codes  recognize  three  degrees  of  dis- 
agreement between  pleadings  and  proof.  A 
material  variance  is  one  which  actually  mis- 
leads the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the 
merits.  Section  6585,  Rev.  Codes.  An  imma- 
terial variance  is  a  discrepancy  between  the 
pleading  and  proof  of  a  character  so  slight  that 
tbe  adverse  party  cannot  say  that  be  was  mis- 
led thereby.  Section  6586.  A  failure  of  proof 
results  when  the  evidence  offered  so  far  de- 
parts from  the  cause  of  action  pleaded  that 
it  may  be  said  fairly  that  the  allegations  of  the 
pleading  in  their  general  scope  and  meaning  are 
unproved.  Section  6687.  If  the  variance  is  a 
material  one,  die  court  should  permit  the  plead- 
ing to  be  amended,  upon  such  terms  as  may 
be  just.  Section  65S5.  If  the  variance  is  im- 
material, the  court  may  direct  the  facts  to 
be  found  according  to  the  evidence,  or  may  per- 
mit the  pleading  to  be  amended  without  the 
imposition  of  terms.  Section  6596.  If  there 
is  a  failure  of  proof,  of  course  there  is  no 
ground  for  amending,  and  the  offending  party 
is  out  of  court.  From  necessity  these  statutes 
are  very  general  in  their  terms.  No  hard  and 
fast  rule  can  be  prescribed  for  determining 
whether  in  a  given  instance  a  party  has  actu- 
ally been  misled  to  his  prejudice.  Every  case 
must  depend  upon  its  own  peculiar  facts  and 
circumstances." 

Can  It  be  said  that  the  defendant  herein 
has  been  actually  misled  to  its  prejudice  In 
maintaining  Its  defense  to  the  action  upon 
Its  merits?  We  think  not  The  purpose  of 
the  complaint  Is  to  advise  tbe  defendant  of 
all  the  material  issues  It  will  be  called  upon 
to  meet,  and  herein  we  find  the  defendant  so 
advised   upon   all   points   In   Issue,   among 


which  was  that  the  plaintiff  owned  the  thing 
In  action,  the  res  of  tbe  suit.  Wherein  lies 
the  variance?  Not  in  the  actual  ownership 
of  tbe  claim  In  controversy,  but  In  tbe  extent 
or  quality  of  that  ownership.  The  complaint 
alleges  an  absolute  ownership,  and  the  proof 
shows  a  qualified  or  limited  ownership  for 
the  purpose  of  the  suit  only.  The  Berry  ship- 
ment of  14  cars  was  made  at  tbe  same  time, 
in  the  same  train,  bandied  and  conducted  in 
transportation  under  tbe  same  railroad  man- 
agement, destined  for  tbe  same  point  and  for 
the  same  purpose,  in  fact,  under  all  the  same 
circumstances  and  conditions  as  plaintiff's 
shipment  and  hence  tbe  same  defenses  would 
necessarily  lie  In  the  one  claim  as  in  the  otb- 
er.  Tbe  proof  establishes  the  fact  that  Berry 
assigned  bis  claim  to  the  plaintiff  for  the 
purpose  of  suit  and  collection,  reserving, 
however,  tbe  baiefldal  interest  In  the  result 
of  tbe  trial  to  himself.  It  was  of  no  possible 
moment  to  whom  defendant  paid  tbe  money 
In  event  of  a  recovery,  so  long  as  it  was  pro- 
tected in  case  Berry  should  undertake  to  re- 
assert bis  claim  again  In  another  action.  It 
was  protected  by  statute  in  any  defense  to 
tbe  Berry  claim  existing  at  the  time  of  or 
before  tbe  notice  of  the  assignment  to  plain- 
tiff (Rev.  Codes,  |  6478),  and  by  pleading  no 
defense  In  Its  answer,  other  than  a  denial  of 
ownership  In  the  plaintiff,  It  must  be  conced- 
ed that  no  other  defense  existed,  and  we  find 
what  first  appears  as  a  flagrant  variance  to 
be  only  a  departure  in  an  incidental  detail 
and  having  no  relation  to  substance.  Wit- 
ness Berry  having  appeared  and  testified 
that  prior  to  tbe  action  be  bad  assigned  his 
claim  to  tbe  plaintiff,  and  for  the  purpose 
of  the  action  at  least  plaintiff  was  tb»  ovmer 
thereof,  and  that  at  tbe  time  of  tbe  com- 
mencement of  tbe  suit  and  tbe  trial  the  plain- 
tiff still  held  and  retained  such  ownership, 
he  was  forever  estopped  from  reasserting  bis 
claim  against  tbe  defendant,  and  hence  upon 
no  theory  could  tbe  defendant  be  prejudiced 
in  its  defense  whether  the  plaintiff  held  the 
actual  or  only  the  limited  ownership  In  tbe 
thing  in  action.  We  think  the  variance  so 
Blight  that  the  defendant  could  not  be  misled 
thereby  to  bis  prejudice.  The  variance  does 
not  amount  to  a  failure  of  proof  because  tbe 
allegations  of  the  complaint  In  their  goieral 
scope  and  meaning  are  sustained  by  compe- 
tent evidence.  We  are  therefore  of  tbe  opin- 
ion that  the  trial  court  committed  no  error 
in  this  behalf,  and  that  asslgnmeucs  IH,  IT, 
and  V  cannot  be  sustained. 

Assignments  VI  and  VIII  are  predicated 
upon  the  theory  that  plaintiff  claims  damages 
by  reason  of  decline  in  market  price  between 
the  time  tbe  sheep  should  have  arrived  upon 
the  market  and  tbe  time  the  sheep  actually 
did  arrive.  No  proof  was  offered  to  show 
any  such  decline  nor  was  any  claim  made 
upon  the  trial  based  thereon.  Claim  was 
made  and  recovery  bad  upon  the  allegatlona 
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of  losa  of  weight  and  loss  of  market  value 
due  to  negligence  of  the  defendant,  and  we 
think  such  claim  Is  sustained  by  competent 
eyldoice,  and  api)ellanf  a  objection  is  unten- 
able. 

Assignment  No.  VII  la  without  merit  as 
disclosed  In  the  discussion  in  this  opinion 
of  the  other  errors  comirialned  of. 

Assignment  No.  IX  Is  of  no  materiality 
upon  this  appeal,  and  Is  of  private  concern 
only  to  the  defendant  and  the  St  Paul  Bridge 
&  Terminal  Railway  CSompany. 

For  the  reasons  herein  set  forth,  we  rec- 
ommend that  the  order  of  the  court  appealed 
from  be  affirmed. 

PER  OUKIAM.  For  the  reasons  given  In 
the  foregoing  (q;>lnloD,  the  order  appealed 
from  Is  affirmed. 


(60  Mont.  1) 

AIKEN  et  ai.  v.  CITY  OF  GLENDIVE  et  al. 
(No.  4803.) 

(Supreme  Court  of  Montana.    May  6,  1921.) 

1.  MuaMpaJ  oorporatlons  «=>4S0(4)— ResolB- 
tlon  held  »im  of  Intention  to  create  special 
Improvement  district. 

A  resolation  of  a  dty  council  held,  in  view 
of  title,  one  of  intention  to  create  a  special 
improvement  distrfct  under  Laws  1813,  c.  89, 
as  amended  by  Lews  1915,  c.  142,  and  Laws 
1919,  c.  175. 

2.  Municipal  oorporatlons  «=»450 (4)— Resola- 
tion of  Intention  to  create  special  Improve- 
ment district  lield  sufflcient 

A  resolation  of  a  city  council  of  intention 
to  create  a  special  improvement  district  under 
Ijaws  1913,  c.  89,  as  amended  by  Laws  1915,  c. 
142,  and  Laws  1919,  c.  176,  is  sufficient,  not- 
wHbstanding  any  tedmicalt  departure  from 
statutory  form  merely,  if  advising  the  taxpayers 
of  the  intention,  notifying  them  of  the  time  and 
place  of  the  hearing,  and  that  their  protests 
will  then  and  there  be  heard  and  determined. 

3.  MuttlolpaJ  corporations  «s>323(3)— In  action 
to  restrain  creation  of  Improvement  district, 
Isaae  was  raised  by  spedflc  denials  and  af- 
flrmatlve  allegations  of  answer. 

An  issue  of  fact  is  raised  by  the  answer 
spedfically  denying  the  allegation  of  the  com- 
plaint that  neither  publication  of  notice  of 
resolation  of  intention  nor  the  mailing  thereof 
by  the  dty  clerk  was  authorized  by  the  city 
conncil,  and  affirmatively  alleging  that  on  a  cer- 
tain day  said  council  instructed  said  derk  to 
give  notice  of  the  passage  of  the  resolation  In 
accordance  with  the  law. 

4.  Newspapers  «=>i( I)— Omission  of  oonneil 
to  itoslgnato  a  paper  to  publish  notloes  in- 
vltlni  bids  for  Improvement  immaterial. 

Where  a  snffident  notice  was  published, 
omission  of  dty  council  to  designate  a  paper 
as  the  one  in  which  notices  inviting  proposals 
for  work  in  a  special  improvement  district  was 
•  mere  irregularity,  being  after  the  council  had 


acquired  Jorisdiction  in  the  matter,  and  a  mis- 
prision antidpated  in  Laws  1913,  c.  89,  |  34, 
enjoining  on  the  clerk  the  duty  of  publishing 
notices  that  the  council  might  overlook,  with 
the  effect  of  preserving  the  integrity  of  the 
notice  when  actually  published. 

Appeal  from  District  Court,  Dawson  Coun- 
ty;   O.  C.  Hurley,  Judge. 

Action  by  A.  B.  Aiken  and  others  against 
the  City  of  Olendlve  and  others.  Judgment 
for  plaintiffs,  and  defendants  a]H)eaL  Re- 
versed and  remanded,  with  dlrectioDS. 

N.  M.  OoursoUe,  of  Olendlve,  for  appel- 
lanta 

Desmond  J.  CNell,  of  Glendlve,  for  re- 
spondents. 

OOOPEB,  J.  The  plaintUTs  Instituted  this 
action  In  the  court  below  to  enjoin  the  dty 
authorities  of  the  city  of  Glendive  from  cre- 
ating special  improvement  paving  district  No, 
1  under  chapter  89  of  the  Laws  of  1913,  as 
amended  by  chapter  142  of  the  Laws  of 
1915  and  chapter  175  of  the  Laws  of  1919. 

The  points  upon  which  plaintiffs  contend 
the  action  of  the  city  coimdl  is  not  well 
founded  are: 

(1)  That  In  adopting  resolution  No.  43A, 
the  Initial  step  taken  by  the  dty  coundl,  it 
did  not  therein  pronounce  and  declare  its 
intention  to  create  special  Improvement  dis- 
trict No.  1. 

(2)  It  did  not  by  any  resolution,  motion,  or 
order  whatsoever,  authorize,  order,  or  direct 
the  city  derk  to  Inform  the  owners  of  each 
lot  embraced  within  Its  boundaries,  of  Its 
passage. 

(3)  That,  while  notice  to  contractors  was 
published  In  the  Yellowstone  Monitor,  a 
newspaper  published  in  the  dty  of  Glendive, 
that  paper  was  not  formally  designated  by 
the  dty  coundl  as  the  offldal  newspaper  for 
the  publication  thereof. 

The  latter  allegation  of  the  complaint  is 
admitted  In  the  answer.  A  motion  for  Judg- 
ment on  the  t>leading8  urged  by  plaintiffs 
was  sustained  by  the  district  court,  and 
Judgment  entered  thereon.  This  appeal  iB 
from  the  Judgment. 

It  is  Insisted  by  the  dty  that  there  Is  an 
lntenti,on  expressed  In  the  resolution  that  the 
city  council  will  thereafter  create  special 
Improvement  paving  district  No.  1.  By  ref- 
erence to  the  title  of  the  resolution  the  In- 
tention to  create  the  district  Is  plain.  The 
initial  words  of  the  title  are,  "A  resolution 
of  Intention  to  create  a  special  Improvement 
paving  district,"  etc.  It  also  designates  the 
number  of  the  proposed  improvement  paving 
district,  describes  its  boundaries,  gives  the 
character  of  the  Improvements  to  be  made^ 
the  approximate  cost  the  method  of  assess- 
ment and  payment  of  the  cost,  and  the  time 
and  place  when  the  coundl  will  hear  ob- 
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jections  to  its  final  passage.  In  the  body  of 
the  resolution  are  recitals  to  the  effect  that 
it  Is  deemed  to  the  best  public  Interest,  con- 
venience, and  necessity  that  special  Improre- 
ment  paving  district  No.  1  should  be  created, 
followed  by  an  enumeration  of  the  steps  the 
council  will  follow.  July  7,  1920,  at  8  p.  m., 
at  the  dty  tfoll,  is  fixed  as  the  time  and 
place  for  the  hearing  of  any  and  all  pro- 
tests against  the  proposed  work,  or  against 
the  extent  or  creation  of  the  district  to  be 
assessed,  or  both.  Section  8  of  the  resolu- 
tion expressly  invites  the  taxpayers  inter- 
ested to  be  present  and  to  make  such  objec- 
tion to  the  proposed  action  of  the  city  council 
as  they  may  elect  Thus  the  suggestion  that 
it  is  a  resolution  creating  rather  than  one 
declaring  its  intention  to  create  the  pr<H>osed 
Improvement  district  is  completely  answer- 
ed. If  the  taxpayers  are  apprised  of  the 
proposed  action,  and  are  afforded  an  oppor- 
tunity to  appear  and  preserve  their  rights, 
the  statute  Is  satisfied.  Only  a  failure  of 
the  city  council  to  pursue  the  course  indls- 
poisable  to  the  validity  of  the  proceeding 
will  defeat  its  jurisdiction.  Such  is  the 
holding  of  this  court  in  Shapard  v.  Olty  of 
Missoula,  49  Mont  269,  141  Pac.  544,  where 
the  question  raised  in  a  different  way  was 
disposed  of  as  follows: 

"A  mere  informality  in  the  resolution  ought 
not  to  render  the  effort  to  acquire  jurisdiction 
nugatory,  and  doubtless  would  not,  if  the  sab- 
sequent  proceedings  in  pursuance  of  it  were 
in  conformity  with  the  statute." 

The  title  of  resolution  45A  is  as  follows: 

"A  resolution  creating  special  improvement 
paving  district  No.  1  in  accordance  with  reso- 
lution No.  43A  passed  on  the  17th  day  of  June, 
A  D.  1919,  being  the  resolution  of  intention 
to  create  said  special  improvement  paving  dis- 
trict No.  1." 

There  Is  then  set  oat  the  following: 

"Whereas,  resolution  No.  43A  was  passed  by 
the  council  of  the  city  of  Glendive  on  the  17th 
day  of  Juie,  A.  D.  1919,  of  tBe  intention  to 
create  special  improvement  paving  district 
No.  1,  for  the  purpose  of  paving  the  streets 
therein,  said  streets  and  avenues  being  set  out 
in  said  resolution  of  intention,  and  said  streets 
and  avenues  being  within  a  district  therein  de- 
scribed, and  due  notice  having  been  given  of 
the  intention  to  create  such  paving  district  as 
required  by  law,"  etc 

nien  follows  a  description  of  the  territory 
included  within  the  district,  the  character 
at  the  improvements  to  be  made,  the  ap- 
proximate cost,  the  method  of  assessment, 
and  payment  of  the  cost. 

[1]  Ttke  steps  thus  taken  by  the  dty  coun- 
cil constitute  substantial  compliance  with 
the  provisions  of  the  act  requiring  notice  of 
Intention  and  action  by  the  city  authorities 
to  create  the  improvement  district  contem- 
plated. 


IX]  In  Harvey  t.  Town  of  Townsend,  67 
Mont  407,  188  Pac.  897,  a  similar  resolution 
passed  for  the  same  purpose  was  couched 
in  the  following  language: 

"Be  it  resolved  by  the  conndl  of  the  town 
of  Townsend:  Section  1;  That  a  spedal  im- 
provement district  to  be  known  and  designated 
as  spedal  improvement  district  No.  7  be  and 
the  same  is  hereby  created  and  this  shall  be 
deemed  a  resolution  of  intention  to  create," 
etc. 

As  here,  the  resolution  concluded  with  a 
paragraph  setting  the  time  and  place  at 
which  objections  to  the  creation  of  the  dis- 
trict could  be  made  by  the  taxpayers  and 
beard  by  the  board.    Of  this  it  was  said: 

"We  think  this  record  discloses  a  sul>8tantial 
compliance  with  the  provisions  of  the  statate 
in  so  far  as  the  resolution  of  intention  is  con- 
cerned (Allen  V.  City  of  Butte,  56  Mont  205, 
175  Pac.  605),  and  distinguishes  tliis  case  from 
Ciooper  V.  C^ty  of  Bozeman,  64  Mont  277,  109 
Pac.  801." 

When  the  Intmtirai  of  the  dty  council  is 
made  manifest  by  the  language  of  the  resolu- 
tion itself,  and  the  requirements  of  the  law 
affecting  the  substantial  rights  of  the  inter- 
ested property  holders  embraced  therein  are 
recognized  and  respected,  they  have  no  cause 
to  complain  of  a  technical  departure  frtnn 
the  statute  in  form  merely.  In  the  present 
case  the  rteolutlon  advised  the  taxpayers 
of  its  Intention  to  create  the  improvement 
district,  and  notified  them  of  the  time  and 
place  of  the  hearing  and  of  the  farther  fact 
that  their  protests  would  then  and  there  be 
heard  and  determined.  More  they  could  not 
reasonably  claim. 

[3]  The  complaint  alleges  that  the  notice 
was  published  in  the  Yellowstone  Monitor, 
and  by  the  city  derk  mailed  to  the  record 
owners  of  each  lot  included  In  the  special 
improvement  district,  addressed  to  the  last- 
known  address  of  each  owner,  but  that  nei- 
ther the  publication  nor  the  mailing  was 
authorized  by  any  resolution,  motion,  or  or- 
der of  the  dty  councU.  These  allegatitms 
are  met  by  a  general  denial,  and  also  an  af- 
firmative allegation  that  on  June  17,  1919, 
the  dty  council  of  the  dty  of  Glendiye  in- 
structed the  dty  clerk  to  give  notice  of  tbo 
passage  of  the  resolution  of  intention  "in  ac- 
cordance with  the  law."  In  this  state  of  the 
pleadings,  therefore,  an  issue  of  fact  is  pre- 
sented as  to  whether  the  allegationa  of  the 
complaint  in  that  respect  are  true  or  not 
The  denials  and  aflSrmative  allegations  of 
the  answer  are  specific,  and  controvert  the 
allegations  of  the  complaint  they  were  in- 
tended to  meet  Moore  v.  Murray,  30  Mcmt 
13,  75  Pac.  515. 

[4]  In  the  last  attack  upon  the  proceed- 
ings no  comitelnt  is  made  because  the  notice 
to  contractors  does  not  contain  informatioo 
BuflSdent  to  advise  them  of  the  character 
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and  extent  of  the  impiorements  contemplat- 
ed to  enable  tliem  to  act  Intelligently  in  sub- 
mitting bids  there<».  The  charge  merely  is 
that  the  city  council  never  officially  desig- 
nated any  newspaper  of  the  city  of  Glendlve 
aa  the  paper  In  which  notices  inyitlng  pro- 
posals for  the  paving  of  the  district  should 
be  published.  A  reference  to  the  notice  pub- 
lished, however,  convinces  us  that  it  Is  suffi- 
Clrait  in  all  rei^iects  to  meet  the  requirements 
of  the  statute  in  that  regard,  and  that  no 
damage  could  result  to  the  plaintiffs  or  tax- 
payers within  the  district  by  reason  of  the 
failure  of  the  city  council  to  observe  the 
mere  letter  of  the  statute.  The  omission  of 
the  council  in  that  particular  was  commit- 
ted after  it  had  acquired  Jurisdiction,  and 
was  therefore  an  irregularity,  an  oversight 
which  It  could,  and  doubtless  would,  correct, 
If  in  its  Judgment  the  best  interests  of  the 
district  and  the  substantial  rights  of  the 
taxpayers  alfected  required  It  to  do  so.  For- 
thermore,  It  was  a  misprision  the  Lieglslature 
anticipated  in  section  34  of  chapter  89  of  the 
Laws  of  1913,  when  it  enjoined  upon  the 
dty  clerk  the  duty  of  publishing  and  post- 
ing notices,  resolutions,  and  orders  the  city 
council  might  overlook,  the  effect  of  which 
would  be  to  preserve  the  integrity  of  the 
notice,  when  actually  published  and  posted 
for  the  time  the  act  requires.  In  the  ab- 
aenee  of  an  averment  of  Injury  to  plalntifTs 
and  others  similarly  situated  by  reason 
thereof,  none  can  be  presumed. 

The  Judgment  of  the  district  court  is  re- 
versed, with  directions  to  reinstate  the  ac- 
tion and  to  proceed  according  to  the  views 
herein  expressed. 

BRAKTLT,  a  J.,  and  RETTNOIDS.  HOIi- 
liOWAT,  and  OAUSN,  33^  concur. 


<60  Mont.  7) 

KRUQ  et  al.  V.  CITY  OF  GLENDIVE  at  al. 

(No.  4804.) 

(Snpreme  Court  of  Montana.    May  6,  1921.) 

Appeal  from  District  Court,  Dawson  County; 
O.  C.  Hurley,  Jndge. 

Action  by  Charles  Krng  and  another  against 
the  City  of  Glendive  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

N.  M.  CoarsoUe,  of  Glendive,  for  appellants. 
Desmond  J.  O'NeH,  of  Glendive,  for  respond- 
ents. 

COOPER,  3.  This  action  was  instituted  to 
enjoin  the' authorities  of  the  city  of  Glendive 
from  creating  special  improTement  paving  dis- 
trict No.  2.  The  proceedings  had  by  the  city 
comicil,  the  disposition  made  of  the  cause  by 
the  district  court,  and  the  contentions  urged 
by   counsel   are  in  all  particulars  like  those 


passed  npon  in  cause  No.  4808,  197  Pac.  1008, 
this  day  decided.  Upon  the  authority  of  that 
case,  the  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  reinstate  the  action. 
Reversed  and  remakided. 

BRANTLX,  C.  J.,  and  BBYNOLDS.  HOUU)- 
WAY,  and  GALEN,  JJ.,  concur. 


(69  Uoot.  «S) 

KIRKUP  V.  ANACONDA  AMUSEMENT  CO. 
(No.  4309.) 

(Supreme  C!ourt  of  Montana.    April  11,  1921.) 

1.  Corporations  4s»448(l) —Promoter's  oon- 
traot  not  Ipso  faeto  blMlIng  on  oorperatlen. 

A  promoter's  contract,  as  sndi,  cannot, 
upon  any  theory,  ipso  facto  by  the  incorporatitm 
of'  the  company  in  contemplation,  become  the 
contract  of  the  corporation,  and,  in  absence  of 
statute,  a  corporation  will  be  held  liable  for 
services  rendered  by  its  promoters  before  its 
incorporation  only  when,  by  express  action 
taken  after  it  becomes  a  legal  entity,  it  recog- 
nizes or  affirms  such  claim;  and  a  mere  silence 
of  the  board  of  directors,  or  failure  to  object 
when  the  claim  is  mentioned,  is  not  such  an 
assumption  or  adoption  as  nil!  bind  the  cor- 
poration. 

2.  Cerporatlens  ^399(1)  —  Promotef's  oon- 
traot  to  sell  stook  for  10  per  eent.  of  the 
stock  said  held  not  binding  on  corporation. 

A  promoter's  contract  to  sell  stock  in  con- 
sideration of  stock  to  the  amount  of  10  per 
cent,  of  the  sale  price  of  the  stock  sold  was 
not  binding  on  the  corporation  promoted  on  the 
theory  of  ratification,  as  the  corporation  itself 
would  not  be  authorized  to  make  such  a  con- 
tract under  Const,  art.  15,  {  10,  Rev.  Codes,  f 
3894,  as  amended  by  Laws  1917,  e.  89,  forbid- 
ding issue  of  stock  except  for  labor  done,  etc., 
and  sections  3853,  3864,  and  a  ratification  is 
not  valid  under  section  6427,  unless  at  the  time 
of  ratifying  the  principal  has  power  to  confer 
authority  for  such  an  a;t,  and,  under  section 
5428,  an  unauthorized  act  cannot  be  made  valid, 
retroactively,  to  the  prejudice  of  third  persons, 
without  their  consent 

3.  Corporations  <3=3448(l)  —  Promoter's  con- 
tracts not  binding. 

Generally,  a  corporation  cannot  be  bound 
by  contracts  made  in  its  behalf  before  it  comes 
into  existence,  for,  until  a  certificate  of.  in- 
corporation has  been  issued,  it  has  no  being, 
franchises,  or  faculties,  and  its  promoters  or 
those  engaged  in  bringing  it  into  existence  are 
in- no  sense  identical  with  the  corporation,  nor 
do  they  represent  it  in  any  relation  of  agency, 
and  they  have  no  authority  to  enter  into  pre- 
liminary contracts  binding  upon  the  corpora- 
tion; Rev.  Codes,  {  3833,  expressly  declaring 
that  the  corporate  powers  shall  be  exercised 
by  the  directors. 

4.  Corporations  ®=>448(2)  —  May  adopt  pre< 
meter's  contraots. 

A  corporation  may  legally  adopt  or  assume 
its  promoter's  contracts  and  thus  becoone  liable 
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thereon,  both  In  law  and  equity,  not  merely  for 
the  benefits  received,  but  on  the  contract  itaelf. 

5.  Conwratlons  «a>99(3)— Cannot  Issue  stook 
at  a  Msosnnt. 

Under  Congt.  art.  IS,  {  10,  Rev.  Codes,  {{ 
S8&i,  3853,  3864,  a  corporation  cannot  isBiie  its 
shares  of  stock  in  the  first  instance  at  a  dis- 
coont  or  in  any  manner  saye  and  except  for  full 
valne  or  aj^eement  to  pay  full  value  therefor. 

6.  piovation  «=9|  I— Complaint  held  Insnfllolsnt. 

In  action  against  a  corporation  upon  pro- 
moter's contract,  complaint  held  insufficient  to 
plead  a  novation,  under  Rev.  Codes,  |  4068, 
4069,  4060,  where  it  faUed  to  allege  either  that 
defendant  accepted  and  agreed  to  the  contract 
as  its  own  with  understanding  of  the  parties 
to  rdease  the  original  obligor,  or  that  it  adopt- 
ed, approved,  or  agreed  to  carry  out  the  terms 
and  conditions  of  the  contract  in  substatution 
of  the  original  obligor,  agreed  to  by  the  par- 
ties to  the  original  contract. 

Appeal  from  District  Court,  Deer  Iiodge 
County;  Oeo.  B.  Winston,  Judge. 

Action  by  John  T.  Kirkup  against  the  Ana- 
conda Amusement  Company.  From  Judgment 
for  plaintiff  and  order  denying  new  trial,  de- 
fendant appeals.  Judgment  and  order  re- 
versed, and  cause  remanded,  with  directions. 

J<An  W.  James,  W.  H.  Trippett,  and  Rodg- 
ers  ft  Rodgers,  all  of  Anaonda,  for  appel- 
lant. 

Kremer,  Sanders  &  Eremer  and  John  A. 
Oroeneveld,  all  of  Butte,  for  respondrait. 

GALEN,  J.  This  is  an  action  for  damages 
for  alleged  breach  of  contract  From  the  con- 
tract, which  is  made  a  part  of  the  complaint. 
It  appears  that  it  was  entered  into  on  the 
28th  day  of  July,  1015,  between  A.  Mandoll 
and  May  Amy  Mand<^,  as  parties  of  the 
first  part,  and  John  T.  Kirkup,  the  plaintiff 
herdn,  as  party  of  the  second  part  The 
terms  of  the  contract  a,re  substantially  as 
follows:  It  was  agreed  between  the  parties 
that  a  corporation  should  be  formed  to  be 
known  as  the  "Anaconda  Amusement  Com- 
pany," with  a  capital  stock  of  ?55.000,  divid- 
ed into  5,500  shares  of  the  par  value  of  $10 
each;  that  the  first  parties,  the  Mandolls, 
should  sell  to  such  company,  after  its  incorpo- 
ration, two  certain  lots  situated  in  the  city  of 
Anaconda  and  receive  as  consideration  there- 
for 1350  shares  of  the  capital  stock  of  the  cor- 
porations so  to  be  organized.  It  Is  provided  in 
the  contract  that  the  remaining  4,150  shares 
of  the  capital  stock  of  the  company  should  be 
sold  at  par  by  the  plaintiff,  Kirkup,  less  a 
commission  and  promoter's  expense  of  10  per 
cent  of  the  par  value  of  the  stock;  the  mon- 
eys arising  from  the  sale  of  the  stock,  less 
commission,  to  be  used  In  the  erection  of  a 
theater  building  upon  the  lots  so  to  be  ctm- 
▼eyed  by  the  Mandolls  to  the  corporation. 
Further  it  waa  agreed  that  the  proceeds  of  the 


sale  of  the  stock  diould  remain  intact  in  iMUik 
in  the  name  of  the  CMrporatlMi  until  the  snm  of 
$37,350  was  realised,  at  whtcb  time  the  party 
of  the  second  part,  the  plaintUf  Kirkup^  was 
to  be  entitled  to  the  remaining  415  shares  of 
the  capital .  stock  of  the  company,  whether 
sold  by  him  or  not;  specifically  that  after  the 
sum  of  $373S0  had  been  realized  from  tba 
sale  of  the  stock  for  the  purpose  of  construct- 
ing the  theater  building,  Kirkup  was  to  have 
the  cation  to  sell  the  remainder  of  the  stock 
at  par  and  take  the  proceeds  thereof  top  his 
commission  or  to  have  stock  issued  for  his 
own  use  and  benefit  representing  the  remain- 
ing authorized  capitalization  of  the  company. 
From  the  second  amended  complaint  it  ap- 
pears that  the  defendant  company  was  In- 
corporated as  cont«nplated  in  the  contract 
and  1350  shares  of  its  capital  stock  were 
Issued  and  delivered  by  the  corporation  to 
the  MandoUs,  in  copsideratloq  whereof  a 
deed  for  the  lots  described  in  the  contract 
was  executed  and  delivered  to  the  defendant 
company;  and  thereafter  the  plaintiff  de- 
voted his  time  and  attention  to  tbe  sale  of 
the  remaining  4,150  shares  of  the  unissued 
capital  6to(^  of  the  corporation  pursuant  to 
such  contract  until  on  or  about  the  1st  day 
of  April,  1016,  at  which  time  there  had  been 
sold*  770  shares,  the  mcmey  for  which  had 
been  paid  to  and  received  by  the  corpora- 
tion and  stock  certificates  by  it  issued.  It  Is 
alleged  that  the  defendant  corporation  was 
advised  of  and  gave  recognition  to  the  plain- 
tiff's contract  with  the  Mandolls  until  on  or 
about  the  15th  day  of  April,  1916,  at  whidti 
time  it  refused  to  further  acknowledge  the 
contract  and  declared  It  at  an  end.  It  is 
averred: 

"That  it  was  agreed  and  understood  by  the 
terms  of  said  contract  that  the  party  of  the 
second  part  plaintiff  above  named,  should  pro- 
ceed to  sell  the  said  4,150  shares  of  the  capital 
stock  of  the  Anaconda  Amusement  Company  at 
the  price  of  $10.00  per  share,  and  that  the 
said  Anaconda  Amusement  Company  should 
receive  therefor  the  amount  of  $37,500,  and 
it  was  further  agreed  and  understood  that  ten 
per  cent,  of  the  sale  price  of  said  stock,  to  wit, 
$4,150,  should  be  retained  by  the  said  party  of 
the  second  part  for  his  commissions  on  the 
sale  of  said  stock  and  all  expenses  in  connec- 
tion with  the  organization  and  promotion  of 
said  company  and  the  sale  of  the  said  stock,  in- 
cluding attorney's  fees,  printing,  advertising 
and  fees  of  incorporation;  or,  at  plaint^s  op- 
tion, he  was  to  receive  415  shares  of  the  capi- 
tal stock  of  the  Anaconda  Amusement  Company 
upon  the  sale  of  $37,500  of  the  par  value  of 
said  stock." 

In  an  endeavor  to  plead  a  novation  or  an 
assumption  of  the  contract  so  as  to  hold  the 
defendant  liable  in  damages  for  a  breadi 
thereof,  allegation  is  made  in  plaintlfTs  com- 
plaint as  follows: 
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'TRiat  liamediatelr  after  the  organisation  of 
the  Anaconda  Amnaement  Oompany  the  said 
defendant  corporation  acted  with  thia  said 
plaintiff  in  an  endeayor  to  carry  the  purpose  of 
said  contract  into  effect;  that  the  said  defend- 
ant corporation  had  knowledge  of  said  con- 
tract and  did  receive  money  from  the  said 
plaintiff  and  did  iasue  its  stock  therefor  nnder 
the  terms  of  said  contract,  and  did  agree  with 
plaintiff  to  comply  with  the  terms  and  conditions 
of  said  contract  and  upon  the  sale  by  plaintiff 
of  said  4,160  shares  of  the  capital  Btoek  of 
the  said  defendant  at  the  price  of  $10.00  per 
share,  10  per  cent,  thereof,  to  wit,  $4,lfi0, 
should  be  paid  over  and  delivered  to  the  said 
plaintiff  for  his  commissions  on  the  sale  of  said 
stock  and  all  expenses  in  connection  with  the 
organization  and  promotion  of  the  said  company 
and  the  sale  of  said  stock,  including  attorney's 
feas,  printing,  advertising  and  fees  for  incor- 
poration; that  the  said  defendant  corporation 
did  accept  the  benefits  of  said  contract;  that 
the  said  defendant  corporation  did  agree  to  said 
contract  and  did  recpgnize  the  said  plaintiff  as 
being  entitled  to  the  benefits  to  enure  to  him 
nnder  the  terms  of  said  contract  up  to  and  in- 
cluding the  1st  day  of  April,  1916,  at  whidt 
said  time  the  said  defendant  corporation  ad- 
vised this  said  plaintiff  that  it  would  receive  no 
farther  money  from  him  for  the  sale  of  stock 
after  the  16th  day  of  April,  1916,  and  did  ad- 
vise said  plaintiff  that  he  was  not  entitled  to 
receive  any  sum  of  money  whatsoever  from  said 
defendant  corporation  and  that  he  was  not  en- 
titled to  receive  any  stock  whatsoever  from  the 
said  defendant  corporation." 

^nie  defendant  Interposed  a  demnrrer  to 
such  complaint,  alleging  that  it  does  not  state 
facts  suflSdent  to  constitnte  a  cause  of  ac- 
tion ;  that  there  la  a  defect  of  parties  In  that 
A.  Mandoll  and  May  Amy  Mand(di  should 
bave  been  parties  to  snch  action;  and,  further, 
that  the  complaint  is  ambiguous  upcm  the 
ground,  among  others,  that  it  cannot  be  de- 
termined therefrom  vrtietber  or  not  there  has 
been  a  novation  of  the  contract  and  the  Ana- 
conda Amusement  Oompany  substituted  In 
place  and  stead  of  A.  Mandoll  and  May  Amy 
Mandoll;  that  the  complaint  leaves  It  ambigu- 
ous as  to  whether  plaintiff  was  to  receive  the 
sum  of  $4,160  or  416  shai«8  of  the  capital 
stock  of  the  company;  and,  further,  that  the 
cmnplalnt  Is  unintelligible  and  uncertain  for 
the  same  reascms.  The  demurrer  was  over- 
ruled and  the  defoidant  filed  its  answer.  Is- 
sues being  joined,  the  case  was  tried  to  a 
Jury,  defendant's  motions  for  nonsuit  and  for 
a  directed  verdict  were  denied,  and  the  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff 
wherein  bis  damages  were  assessed  at  $4,150, 
without  Interest  Judgment  was  entered  In 
favor  of  the  plaintiff  for  the  amount  of  the 
verdict,  together  with  costs.  The  appeal  is 
from  the  Judgment  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  triaL 

Twenty-one  specifications  of  error  are  as- 
signed, but  one  of  which  will  require  consider- 
ation, from  our  view  of  the  case,  in  order  to 
dispose  of  it  on  its  merits,  namely:  Did  the 


court  err  in  overruling  defendant  demnrrer 
to  the  second  amended  complaint?  This  ques- 
tion is  presented  by  tiie  twenty-first  assign- 
ment of  error. 

Clearly,  the  contract  sued  upon  and  for 
breach  of  which  damages  are  sought  is  not 
the  contract  of  the  defendant,  and  it  cannot 
be  held  liable  thereon  unless  an  assumpti<m 
of  its  terms  and  obligations  is  pleaded  and 
proven  or  a  novation  afiSrmatlT^  shown  to 
exist 

[1]  It  is  contended  by  plaintUTs  counad 
that  the  CMitract  made  the  basis  of  this  ao- 
tlon  is  a  promoter's  contract  and,  in  conse- 
quence, that  different  principles  should  be  ap- 
plied, 1.  e.,  that  the  usual  contract  law  relat- 
ing to  novatl(m  and  substitution  has  be&a. 
abrogated  as  regards  promoters'  contracts. 
EYom  an  examination  of  the  authorities  we 
do  not  agree  with  plaintiff's  contention.  It 
has  been  held  by  many  ot  tha  courts  that 
whenever  the  promoters  of  a  corporation,  in 
advance  of  its  incorporation,  «iter  into  a 
contract  Intended  to  inure  to  the  benefit  4xt 
the  company  to  be  organized,  and  the  com- 
pany, after  coming  into  being,  recognizes,  as- 
sumes, and  takes  the  benefit  of  such  a  con- 
tract, it  will  be  bound  to  perform  it,  on  the 
familiar  principle  of  the  law  of  contracts 
that  one  who  adopts  the  benefits  of  an  act 
which  another  volunteers  to  perform  for  him 
or  in  his  behalf  is  bound  to  take  the  burdens 
with  the  benefits.  But  none  of  the  authorities 
go  to  the  extent  ot  holding  that  a  contract 
between  individuals,  even  though  promoters 
of  a  corporation  and  for  its  supposed  benefit, 
^all  become  the  c(»itract  of  the  corporation 
thereafter  formed  and  enforceable  against  it, 
independent  of  afllrmatlve  action  taken  In 
recognition  thereof  by  the  corporation  Itsdf. 
It  is  our  opinion  that  a  promoter's  contract, 
as  sudi,  cannot  upon  any  theory,  ipso  facto 
by  the  incorporation  of  the  company  in  con- 
templation, become  the  contract  of  the  cor- 
poration. The  legal  entity  itself  must  act  in 
Its  corporate  capacity  before  it  shall  be  held 
liaible,  and  It  cannot  assume  the  obliga- 
tion of  an  ultra  vires  contract  made  by  its 
Promoters,  any  more  than  it  could  legally  in- 
itiate su(d>  a  ccHitract  In  the  absence  cl 
statute,  a  coriwratlon  will  be  held  liable  for 
services  rendered  by  its  promoters  before  in- 
corporation, only  when  by  express  acticm  tak- 
en after  it  becomes  a  legal  entity  it  recognizes 
or  affirms  such  claim;  and  a  mere  slloice  of 
the  board  of  directors,  or  failure  to  object 
when  the  claim  is  mentioned,  is  not  such  an 
assumption  or  adoption  as  wiU  bind  the  ooi>> 
poratlon.  Cushion  Heel  Oo.  v.  Hartt,  181 
Ind.  167,  103  N.  E.  1063,  50  U  B.  A.  (N.  &) 
979;  Tift  T.  Bank,  141  Pa.  660,  21  AtL  660. 
"It  is  soon  enough  for  corporate  bodies  to  en- 
ter Into  oontractB  incuml>erlng  their  prop- 
erty, when  they  are  duly  organized  •  •  • 
and  have  their  chosen  and  Impartial  direo- 
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ton  to  conduct  tbtit  budness."  New  Y<»rk 
R.  Oa  ▼.  Ketchum,  2^  Conn.  180. 

[2]  The  contract  cannot  be  considered  that 
of  the  corporation  upon  the  theory  of  ratifl- 
catloni  becanse  a  ratification  Is  never  valid 
nnleea,  at  the  time  of  ratifying  the  act  done, 
Qie  principal  has  power  to  confer  authority 
for  such  an  act  (Rev.  Codes,  |  6427),  and  no 
unauthorized  act  can  be  made  valid,  retroac- 
tively, to  the  prejudice  of  third  ijersona  with- 
out their  consent  (Id.,  |  6428). 

[3]  The  principle  of  estoppel  Is  not  Involved 
In  the  case  before  us,  but  if  It  were  "It  Is 
difficult  to  understand  how  a  corporation 
could  be  estoi^)ed  by  accepting  benefits  whldi 
it  had  no  power  to  reject,  without  uncreating 
itself."  10  Cyc.  266.  The  general  rule,  and 
that  which  we  deem  applicable  in  this  case,  is 
that  a  corporation  cannot  be  bound  by  con- 
tnrcts  made  In  its  behalf  before  it  comes  into 
existence.  Until  a  certificate  of  Incorporation 
has  been  Issued,  it  has  no  being,  franchises, 
or  faculties.  Its  promoters  or  those  engaged 
in  bringing  it  into  existence  are  in  no  sense 
identical  with  the  corporaticm,  nor  do  they 
represent  It  In  any  relation  of  agency,  and  they 
have  no  authority  to  enter  Into  preliminary 
contracts  binding  upon  the  corporation.  8  B« 
C.  U  I  69;  Franklin  Fire  Insurance  Co.  v. 
Hart,  81  Md.  69;  Safety  Deposit  Life  In8Ui> 
ance  Co.  v.  Smith,  65  111.  309;  Gent  v.  Insur- 
ance Co.,  107  111.  662;  Battelle  v.  Northwest- 
em  Cement  Co.,  37  Minn.  80,  33  N.  W.  327; 
Munson  v.  Syracuse  By.  Co.,  103  N.  T.  68,  8 
N.  E.  365.  The  correct  rule  Is  that  enunciated 
by  the  Supreme  Court  of  Texas,  thus: 

"Upon  the  question  as  to  the  liability  of  the 
corporation  growing  out  of  contracts  made  on 
its  behalf  by  its  promoters,  there  is  considera- 
ble diversity  and  some  conflict  of  opinion.  But 
there  are  some  propositions  affecting  this 
question  upon  whidi  the  authorities  seem  to 
be  in  snbstantial  accord.  A  promoter,  though 
he  purport  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  cannot  be 
treated  as  agent,  because  the  nominal  princi- 
pal is  not  then  in  existence;  and  hence  there 
is  nothing  more  than  a  contract  by  a  promo- 
ter, in  which  he  undertakes  to  bind  the  future 
corporation,  it  is  generally  conceded  that  it  can- 
not be  enforced."  Weatherford  R.  Co.  v. 
Granger,  8S  Tex.  350,  24  a  W.  796,  40  Am. 
St  Bep.  887. 

To  the  same  effect,  see,  also,  Morrison  ▼. 
Gold  Mining  Co.,  52  CaL  306;  New  Tork  R. 
Co.  V.  Ketchnm,  supra;  Gent  v.  Manufac- 
turers Ins.  Co.,  107  la  652;  Sellera  v.  Greer, 
172  lU.  649,  60  N.  E.  246,  40  L.  B.  A.  589; 
Park  V.  Modem  Woodman,  181  HI.  214,  54 
N.  E.  932 ;  Smith  v.  Parker,  148  Ind.  127,  45 
N.  E.  770;  Carey  v.  Des  Moines  Co.,  81  Iowa, 
674,  47  N.  W.  882;  Abbott  v.  Hapgood,  150 
Mass.  248, 22  N.E.  007, 6  I*  B.  A.  686,  15  Am. 
St  Bep.  193;  Batelle  v.  Northwestern  Ce- 
ment Co.,  supra ;  Tork  Bldg.  Ass'n  t.  Barnes, 
39  Neb.  834,  58  N.  W.  440;  Bash  v.  Culver 
Mining  Co.,  7  Wash.  122,  34  Paa  462. 


[41  However,  the  corporation  may  legally 
adopt  or  assume  its  promoter's  contracts  and 
thus  become  liable  thereon,  both  in  law  and 
in  equity,  not  merely  for  the  benefits  receiv- 
ed, but  on  the  contract  itself.  Davis  v. 
Montgomery  Furnace  O.,  101  Ala.  127.  8 
South.  496;  little  Bock  B.  Co.  t.  Perry,  87 
Ark.  164;  Ferry  t.  Uttle  Rock  B.  Co.,  44 
Ark.  883;  Obater  v.  San  Francisco  Sugar  Co., 
19  Cal.  219 ;  Scadden  Mining  Oo.  v.  Scadden, 
121  CaL  33,  53  Pac.  440 ;  Colorado  Land  Co. 
V.  Adams,  6  Colo.  App.  190,  37  Pac.  39; 
Arapahoe  Co.  v.  Piatt,  6  Colo.  App.  615,  39 
Pac.  584.  The  adoption. of  such  a  contract 
Is  on  the  theory  that  the  cmtract  made  by 
the  promoters  Is  a  continuing  offer  on  the 
part  of  the  other  party  to  the  contract  unless 
withdrawn  by  him,  and  that  it  may  be  ac- 
cepted or  adopted  by  the  corporation  after 
it  is  created.  Deschamps  v.  Lolselle,  60 
Mont  565,  571,  148  Pac.  335. 

In  the  case  of  Fltzpatrick  v.  CNeiU,  43 
M(Mit  662,  118  Pac  273,  Ann.  Cas.  1912G, 
296,  the  only  case  heretofore  decided  by 
this  court  brought  to  our  attentlcxi  dealing 
with  promoters'  contracts,  Mr.  Justice  Smith 
said: 

"It  is  not  necessary  to  decide  here  whether 
there  is  any  liabilily  on  the  part  of  the  corpo- 
ration to  its  pranoters  in  the  absence  of  an 
express    promise    by    it    after    organisation. 

*  *  *  No  question  as  to  the  rights  of  sub- 
sequent stockholders  having  no  knowledge  of 
the  issuance  of  the  stock  is  before  us.  All  of 
the  then  stockholders  had  knowledge  that  the 
stock  was  about  to  be  issued  and  all  agreed  to 
the  issuance.  No  stockholder  was  misled  or  de- 
ceived. All  agreed  that  the  amount  issued  was 
reasonable.  Under  these  cfrcumstaDces,  we 
are  of  opinion  that  the  corporation  could  le- 
gally issue  stock  in  payment  for  services  per- 
formed in  its  promotion  and  organisatfam,  and 
that  the  issuance  of  sodi  stock  must  b«  deemed 
to    have    been    upon    sufficient    consideration. 

*  *  *  Bnt  it  is  contended  that  the  stock 
could  not  be  legally  issued  by  authority  of  the 
stockholders.  Appellants  maintain  that  the  di- 
rectors alone  pbssess  the  power  to  bind  the 
corporation  in  this  regard.  *  *  *  It  is  not 
the  universal  rule  that  the  corporation  must 
act  exclusively  through  its  board  of  directors. 
'Formal  action  is  often  dispensed  with,  even  In 
the  most  important  matters,  where  all  the 
members  of  the  corporation,  including  the 
sliareholders  and  directors,  are  present  and 
concur,  although  there  is  no  formal  vote  either 
of  the  sliareholders  or  of  the  directors.*  (10 
Cyc.  761;  Lemars  Shoe  Co.  v.  Lemars  Shoe 
Mfg.  Co.,  89  m.  App.  246.)" 

The  authority  of  this  case,  <dted  and  re- 
lied upon  by  the  plaintiff,  it  will  readUy  be 
seen,  has  no  application  to  the  case  under 
consideration,  as  there  is  no  contention  made 
by  allegations  of  the  complaint  or  otherwise, 
that  the  contract  was  assumed  or  adopted 
by  all  of  the  directors  of  the  corporation. 
or  all  of  its  stockholders.  Were  such  tacts 
made  to  appear,  a  different  condusioa  would 
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doubtless  te  reached,  upon  this  phase  of  the 
case,  even  in  the  absence  ot  formal  action 
by  the  board  of  directors  or  stockholders. 

"Not  only  Is  it  hnpoasible  for  the  corpo- 
ration to  become  liable  before  it  comes  Into 
existence,  but  its  mere  incorporation  will  not, 
of  itself,  charge  it  with  liability  for  contracts 
which  prior  thereto  promoters  purported  to 
make  in  its  behalf.  The  corporation,  howeyer, 
may  enter  into  contracts  based  on  sKreements 
prcTionsly  made;  thus  subscriptions  to  stock 
in    a    corporation    thereafter    to    be    formed,  J  poration  or  the  stockholders.    This  would  be 


Mr.  Chief  Justice  Brantly,  speaking  for 
tbla  court  in  Deschamps  ▼.  Lolselle,  supra, 
in  considering  the  application  and  effect  of 
tbla  section  of  the  statute,  well  said: 

"While  it  is  entirely  competent,  indeed  often 
necessary,  for  the  directors  to  manage  and 
conduct  the  business  of  the  corporation  through 
duly  authorised  agents,  the  directors  themEelves 
are  the  agents  ultimately  responsible.  They, 
therefore,  cannot  abdicate  their  duties  nor 
permit  others  to  act  in  their  stead  for  the  cor- 


amount  to  offers  to  the  corporation  which  sub 
seqoently  may  be  accepted  by  it,  though  until 
acceptance,  the  subscriber  may  withdraw.  The 
principle  governing  other  contracts  intended  to 
be  made  on  behalf  of  the  future  corporation  is 
the  same.  Though  it  cannot,  when  fonaed, 
ratify  the  action  of  the  promoter,  since  it  is 
an  essential  of  ratification  that  the  principal 
should  have  been  in  existence  and  capable  of 
contracting  at  the  time  the  agent  acted,  the 
corporation,  either  by  formal  action  or  without 
such  action,  if  the  contract  is  of  the  sort  which 
requires  no  formality,  may  become  bound  as  a 
party  to  the  contract  by  adoption  or  novation. 


in  direct  violation  of  the  injunction  of  the  stat- 
ute, which,  being  exclusive,  is  also  mandatory. 
If  the  construction  of  the  agreement  contended 
for  by  counsel,  and  adopted  by  the  trial  court, 
should  be  upheld,  the  statute  would  be  set 
aside." 

It  is  manifested  that  a  corporation  can- 
not be  held  liable  on  contracts  In  conse- 
quence of  oral  expressions  of  individual 
stockholders,  directors,  or  ofDcers  made  on 
the  streets,  in  comer  grocery  stores,  saloons, 
or  elsewhere,   unless  express   authorization 


The  cases  generally  speak  of  the  obligation  of  \  has  been  given  to  the  individual  to  act  as 


the  corporation  as  created  by  adoption,  but  no 
vation  seems  the  more  accurate  term.  If  the 
assent  of  the  corporation  to  the  bargain  is 
merely  an  adoption  of  it,  the  promoter  appar- 
entiy  must  still  remain  liable.  But  it  seems 
mora  nearly  to  correspond  with  the  intentions 
of  the  parties  to  suppose  that  when  the  corpo- 
ration assents  to   the  contract,  it  assents  to 


the  agent  or  mouthpiece  of  the  corporation, 
and  such  authority  to  an  individual,  even 
thongb  an  officer  of  the  corporation,  may  be 
conferred  only  by  formal  action  taken  by 
the  corporation  itself.  In  principle,  see 
Williams  V.  Commlsslcmers,  28  Mont  366, 
72   Paa    755.     The   corporation   may   thus 


take  the  place  of  the  promoter— a  change  of  i  generally  confer  authority  tlirough  Its  by- 
parties  to  which  the  other  side  of  the  contract  |  laws  regularly  approved  and  adopted,  or  by 
assented  in  advance.  There  would  then  be  a  |  resolution  duly  passed  by  its  board  of  direc- 
novation  whidi  would  dischMge  the  promoter  |  ^  ^,  j,  j^^,j  adoption  or  assumption, 
at  the  same  time  the  corporation  assumed  the  I      r*  '      ^i.  *    *v       —  ^  ■  ,.1. 

obligation."  1  Williston  on  Contracts,  {  806,  j  Conceding  that  the  corporati(m  might, 
and  cases  dtsd  in  notes.  I  with  propriety,  after  craning  into  existence, 

„    ^        „    .  ^    ^        ^         „.^.l    '■  adopt  the  contract  of  its  promoters  as  its 

Such  preUmlnary  contracts,  when  within  1  necessarily  such  authority  Is  llmlt- 

tbe    corporate    powers    and    not    othervrtse   "T"' '"*' ""'^^^"'^  ^"*^'' *''""*'^'^  ^™" 

obJecHonable,  may,  by  adoption  but  ^ot  i  «d,,*«  ^"'f  «°^f«  "  "»«  «»JT^«'«««' « 
l^i .„   X.: *»,-  -»„*-  ^  *K«  ^,. !  self  Is  authori2ed  to  make.    1  Thompson  ob 


otherwise,  become  the  con  tracts,  of  the  cor- 
poration and  be  enforceable  as  such.  Bat- 
tel le  v.  Northwestern  Cement  Co.,  sniwa; 
Munson  v.  Syracnse  Ry.  Co.,  supra;  Penn- 
Bylvanla  Match  Co.  ▼.  Hapgood,  141  Mass. 
146,  7  N.  E.  22.  There  is  some  authority 
for  the  proposition  that  tbe  corporation  is 
so  liable  where  a  majority  of  the  incorpora- 
tors authorized  tbe  contract,  but  it  Is  dlffl- 
colt  to  understand  the  principle  on  which 
this  conclusion  rests,  since  after  the  corpora- 
tion is  in  esse,  it  is  not  bound  by  contracts 
or  engagements  made  by  a  majority  of  the 
stockholders,  but  is  only  bound  by  such  as 
are  made  by  its  governing  body,  Its  board  of 
directors  or  trustees  acting  within  the  scope 
of  their  powers  and  by  ministerial  officers 
created  and  empowered  to  make  such  en- 
gagements. 14  C.  J.  282.  Section  3833  of  the 
Revised  Codes  expressly  declares: 

"Iht  corporate  powers,  business  and  property 
of  an  corporations  formed  under  this  titie 
ninst  be  exercised,  conducted  and  controlled 
by  a  board  of  not  less  than  three  nor  more 
than  thirteen  directors,"  etc 
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Thompson  on 
Corporations,  |  98.  The  purpose  of  the 
capital  stock  of  a  cori>oration  Is  obvious  and 
quite  generally  understood.  Tbe  fact  that 
by  a  certificate  of  incorporation  the  capital 
stock  of  a  company  is  fixed  at  a  certain 
amount  does  not  of  itself  create  anything  of 
value.  Its  effect  is  simply  to  confer  author- 
ity to  Issue  capital  stock  to  the  amount 
stated,  unimpaired  In  accordance  with  the 
provisions  of  the  laws  under  which  it  comes 
into  being  with  the  purpose  In  view  of  rais- 
ing the  capital  fixed.  The  power  to  issue 
its  capital  stock  constitutes  a  corporate 
franchise.  It  may  be  exercised  only  with 
persons  desiring  to  become  stockholders,  and 
a  contract  to  purchase  stock  must  be  mutual. 
One  claiming  a  right  to  the  issuance  and 
delivery  of  capital  stock  In  a  corporation  by 
subscription  contract  or  other  agreement,  or 
claiming  the  right  of  a  stockholder  by  virtue 
of  contract,  must  be  In  position  to  enforce 
bis  rights.  The  corporation  must  be  in  posi- 
tion to  enforce  the  subscription  agreement. 
By  our  organic  law  it  Is  declared: 
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"No  corporation  shall  issne  stocks  or  bonds, 
except  for  labor  done,  aervices  performed,  or 
money  and  property  actually  received."  Con- 
stitution, S  10,  art  16. 

This  provision  substantially  has  also  been 
incorporated  in  our  statutory  law.  Section 
3894,  Rev.  Codes,  as  amended  by  Laws  of 
1917,  c.  89.  The  meaning  of  the  Ian-, 
guage  used  in  the  Constitution  is  plain,  un- 
ambiguous, and  needs  no  interpretation.  If 
stocks  or  bonds  be  issued  except  "for  labor 
done,  services  performed  or  money  and  prop- 
erty actually  received,"  their  issuance  is  in 
direct  violation  of  the  Constitution  and  of 
the  statute,  and  ipso  facto  Invalid.  Arkan- 
sas Co.  v.  Farmers'  Co.,  13  Colo.  687,  22 
Pac.  954. 

Plaintiff  can  maintain  this  action  only  by 
allegation  and  proof  of  contractual  rights 
binding  upon  and  enforceable  against  the 
corporation.  This  he  has  failed  to  do.  On 
the  contrary,  it  is  affirmatively  made  to  ap- 
pear from  the  allegations  of  the  complaint 
that  plaintiff's  demand  is  based  upon  an  al- 
leged right  to  the  issuance  and  delivery  of 
416  shares  of  the  capital  stock  of  the  cor- 
poration, or  $4,150,  In  violation  of  the  con- 
stitutional mandate  and  of  the  statutes  under 
which  the  corporation  came  into  existence. 
It  Is  obvious  that  at  the  time  the  contract 
was  made,  no  labor  had  been  done,  services 
performed,  or  money  or  property  actually 
received  by  the  corporation,  as  the  corpora- 
tion had  no  existence.  The  parties  to  the 
agreement  had  no  legal  right  whatsoever, 
as  the  promoters  of  the  corporation  or  other- 
wise, to  make  a  binding  contract  for  disposi- 
tion of  its  capital  8to<±  after  its  becoming 
a  legal  entity,  and  the  corporation  Itself 
could  only  legally  issue  Its  stock  after  the 
labor  had  been  done  or  services  performed, 
to  the  reasonable  value  thereof  in  payment 
therefor,  or  for  maaey  or  property  in  fact 
received  by  the  corporation,  reasonably  worth 
the  par  value  of  such  stock. 

"The  stockholders  of  every  corporation  shall 
be  severally  and  individually  liable  to  the  cred- 
itors Of  the  corporation  in  which  they  are  stock- 
holders, to  the  amount  of  unpaid  stock  held  by 
tiiam  respectively,  for  all  acts  and  contracts 
made  by  such  corporation,  until  the  whole 
amount  of  capital  stock  subscribed  for  shall 
have  been  paid  in."    Rev.  Codes,  {  3853. 

"All  corporations  for  profit  must  issue  certifi- 
cates for  stock  when  fully  paid  up,  signed  by 
the  president  and  secretary,  and  may  provide, 
in  their  by-laws,  for  issnin;  certificates  prior 
to  the  full  payment,  under  such  restrictions  and 
for  such  purposes  as  their  by-laws  may  pro- 
vide." Section  3854,  Rev.  Codes. 

In  the  case  of  Webster  v.  Webster  Refin- 
ing Co.,  36  OkL  168,  128  Pac  261,  47  L.  R 
A.  (N.  S.)  697,  the  facts  are  similar  to  the 
case  before  us.  It  appears  that  the  plaintiff 
therein  was  instnmiental  in  organizing  the 
defendant  corporation.     He  had  had  many 


years  of  experience  In  building  refineries,  and 
entered  into  an  agreement  with  others  who 
proposed  to  form  the  corporation,  pursuant 
to  whlcb  they  were  to  pay  him  a  salary  as 
general  manager  daring  the  constructioa  of 
the  plant  and  $5,000  par  value  of  the  cai^tal 
stock  of  the  corporation  for  the  use  of  bis 
name,  processes,  and  knowledge  in  erecting 
a  refinery.  The  minutes  of  the  corporation 
disclosed  a  recognltira  ot  the  contract  on  the 
part  of  the  corporation,  and  the  court.  In 
considering  the  enforceability  of  such  con- 
tract as  against  the  coriwraUon,  said: 

"The  case  involves  a  construction  of  section 
39  of  article  IX  of  the  Constitution  (Williams' 
Constitution  and  Enabling  Act,  {  256),  whii^ 
provides  as  follows:    'No  corporation  shall  is- 
sue, stock   except  for  money,  labor  done,   or 
property   actually   received   to   the  amount   of 
par  value  thereof,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.    •    •    •  • 
In  the  case  at  bar  the  plaintiff  does  not  contend 
that  he   paid  the  money  for  this  stock.    The 
labor  which  he  performed  was  paid  for  by  his 
salary    as    general   manager;     and   there    was 
therefore  no  'labor  done'  for  which  the  stock 
could  be  issued.    Was  there  any  'property  ac- 
tually received'  by  the  corporation  for  which 
it  should  have  issued  the  stock?    It  is  elemen- 
tary that  the  plaintiff's  name  was  not  'property 
actually  received.'    •    •    *    The  evil  which  this 
constitutional  provision  was  designed  to  stop 
was  the  so-called  practice  of  watering  stodc 
of  a  corporation;    and  it  is  both  our  duty  and 
our  disposition  to  give  this  statute  its  natnral 
construction— the    meaning    whidi    its    words 
plainly  disclose.    The  corporation  is   prohibit- 
ed from  issuing  stock,  except  for  money  tor 
labor  done,  or  for  property  actually  received 
to  the  amount  of  the  par  value  thereof.    These 
words    have    a   very   plain   significance.    They 
mean  just  what  they  say.    •    *    •    The  Con- 
stitution provides   that   the   corporation   shall 
not  issue  its  stock,  except  for  a  consideration 
equal  to  the  par  value  thereof.    This  represents 
the  public  policy  of  the  state.    It  is  intended 
to  bind  the  corporation.    It  is  intended  to  pro- 
tect the  public.    It  is  intended  to  put  corpo- 
rations upon  a  real  substantial  basis,  to  pre- 
vent the  watering  of  their  stodi.    The  Consti- 
tution is   one  instrument  of  the  people.    The 
courts  are   another.    If   the   courts   require   a 
corporation  to  do  that  which  the  Constitution 
says   shall   not  be   done,   the   judicial   arm   ia 
antagonistic  to  the  Constitution  itself;    and  it 
would  seem  to  be  a  simple  proposition  that  the 
courts  will  not  cosnpel  that  to  be  done  which 
the    Constitution   prohibits   doing.    If    this    be 
true,  then  to  permit  damages  for  the  refusal  by 
the  corporation  to  do  it  would  be  to  punish  it 
for  refusing  to  do  that  which  the  law  says 
shall  not  be  done,  and  indirectly    •    •    •  com- 
pel it  to  do  that  which  is  prohibited.    •    •    • 
We  believe,  therefore,  that  under  our  Constitu- 
tution,   such  an  agreement  is  prohibited,   and 
that  the  court  should  not  enforce  it  directly 
by  compelling  the  issuance  of  the  stock,  or  in- 
direcfly  by  piving  damages  for  breach  of  tha 
contract" 

In  the  case  of  Rogers  v.  Gladiator  Gold 
Mln.  Co.,  21  S.  D,  412,  113  N.  W.  88,  th« 


Digitized  by 


Google 


Uont) 


conrt  there  had  under  consideration  plead- 
ings as  follows: 

"Plaintiff  alleges  that  the  defendant  corpora- 
tion was  organized  and  is  existing  under  and 
hy  virtue  of  the  laws  of  this  state;  that  dur- 
ing 1900  and  1901  he  performed  certain  serv- 
ices as  an  assayer  and  broker  for  and  on  behalf 
of  the  defendants,  at  their  special  instance  and 
request,  for  which  they  promised  and  agreed 
to  give  him  certain  shares  of  capital  stock  in 
the  defendant  corporation;  that,  notwitlistand- 
ing  due  demands  therefor,  defendants  have  fail- 
ed and  refused  to  deliver  said  stock;  and  that 
the  highest  market  value  of  the  stock  during  the 
period  between  such  refusal  and  the  date  of 
the  action  was  forty  cents  in  one  ease  and 
fifteen  cents  in  the  others.  Without  denying 
any  of  these  allegations,  except  as  to  the  val- 
ue of  the  stock,  and  "while  admitting  that  a 
promise  was  given  the  plaintiff  for  •  •  • 
shares  of  stock  as  alleged,'  defendants  averred 
that  the  promise  was  coupled  with  a  condition 
precedent  which  the  plaintiff  has  never  per- 
formed or  attempted  to  perform';  denying  'that 
plaintiff  ever  in  good  faith  performed  or  acted 
as  a  broker  for  defendants,'  and  allege  that 
plaintiff's  every  act  as  a  broker  of  defendants' 
stock  has  been  hostile  and  inimical  to  the  in- 
terest of  these  defendants.' " 

In  considering  and  applying  a  similar 
constitutional  Inhibition  of  the  state  of  South 
Dakota  (article  17,  $  8),  the  court  said: 

"It  is  quite  clear  from  the  evidence  that  the 
contract  made  by  the  plaintiff  with  the  mining 
corporations  was  clearly  in  violation  of  the  sec- 
tion of  the  Constitution  above  referred  to.  He 
paid  no  money  or  property  therefor,  and  the 
only  services  ^at  he  was  to  perfonn  apparently 
were  those  to  be  performed  for  Orabtree  in- 
dividually in  aiding  him  to  dispose  of  the  stock 
of  the  corporations  and  in  making  assays  for 
him.  Clearly  such  a  contract  was  not  permis- 
sible under  the  provisions  of  our  Constitution 
and  not  within  the  powers  of  the  trustees  of 
the  corporations  to  make.  In  the  case  Of 
Upton  V.  Tribflcock,  91  V.  S.  46,  23  L.  Ed.  203, 
the  Supreme  Court  of  the  United  States,  in  dis- 
cussing this  subject,  says:  The  capital  stock 
of  a  moneyed  corporation  is  a  fund  for  the  pay- 
ment of  its  debts.  It  Is  a  trust  fund,  of  which 
the  directors  are  the  trustees.  It  is  a  trust 
to  be  managed  for  the  benefit  of  its  sharehold- 
ers during  its  life,  and  for  the  benefit  of  its 
creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one,  and  cannot  be  disregard- 
ed.' (Furber  v.  Williams-Flower  Co.  [S.  D.] 
Ill  N.  W.  548.)  The  contract  in  this  case 
seems  to  ha-tfe  been  made  with  Crabtree  as  trus- 
tee and  promoter,  and  not  with  the  corporations 
themselves.  •  •  •  If  the  contracts  were 
construed  to  be  the  contracts  of  the  corpora- 
tions, they  were  clearly  made  in  contravention 
and  violation  of  the  constitutional  provisions, 
and  were  therefore  void." 
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Ala.  729,  6  South  702,  6  L.  B.  A.  218;  Glllett 
T.  Chicago  Title  &  Trust  Co.,  230  111.  373, 
82  N.  B.  892;  Rolapp  v.  Ogden  R.  Co.,  37 
Utah,  640,  110  Paa  364;  Zelaya  Mln.  Cb. 
T.  Meyer  (City  Ct)  8  N.  Y.  Supp.  487.  In  the 
case  of  Zelaya  Mln.  C!o.  v.  Meyer,  Bapta, 
the  court  said: 

"It  is  a  general  role  of  corporate  law  that 
the  payment  of  original  stock  must  be  made  in 
cash,  and  that  it  cannot  be  issued  for  less  l^an 
the  par  value,  as  fixed  by  the  charter.    Naviga- 
tion Co.  V.  Commissioners,  7  Jones  (N.  C.)  275; 
People  V.  House  Co.,  44  Barb.  634;    Hatch  v. 
Telegraph   Co.,  9  Abb.    (N.  C.)   430.    •    •    • 
Corporations   are   creatures   of  the   state,   in- 
tangible things,  incapable  of  thought  or  action, 
except  in  the   fiction   of  the  law,   and  courts 
must  scrutinize  the  conduct  of  those  who  man- 
age them,  and  hold  thean  to  the  strict  letter  of 
the  statute,  particularly  in  matters  pertaining 
to    their    organization.    If   their    inception    is 
founded  on  error,  it  may  prove  a  poor  founda- 
tion, ready  to  topple  over  and  bury  innocent 
snbs<^ber8  and  creditors  in  their  ruins.    If  a 
corporation  may  solicit  subscribers  to  its  stock 
at  seventy  cents  on  the  dollar  of  its  par  value, 
what  is   to   prevent  it  from   doing   the   same 
thing  at  any  smaller  rate  its  officers  may  desig- 
nate?   The   very   idea   suggests   want   of   sta- 
bility, sanctions  fictitious  values,  and  leaves  the 
corporation  at  its  inception  with  a  capital  im- 
paired.   •    •    •    A  corporation  so  crippled  can- 
not be  expected  to  keep  pace  with  live  and  sol- 
vent corporations,  nor  to  yield  returns  in  the 
shape  of  dividends  upon  a  capital  it  never  pos- 
sessed." 


[5]  Generally  it  Is  held  by  the  courts,  and 
it  Is  our  opinion,  that  a  corporation  cannot 
Issue  its  shares  of  stock  In  the  first  Instance 
at  a  discount  or  In  any  manner  save  and 
except  for.  full  value  or  agreement  to  pay 
full  value  therefor.    Williams  t.  Evans,  87 


It  is  self-evident  that  the  contract  for 
breach  of  which  damages  are  sought  in 
this  action  Is  ultra  vires,  were  it  considered 
the  obligation  of  the  corporation  upon  any 
theory.  It  could  neither  be  legally  entered 
into  by  the  corporation,  in  the  first  Instance, 
nor  assumed  by  It  when  entered  Into  by 
promoters  in  advance  of  its  creation.  It 
simply  involves  the  contemplated  depletion 
of  the  capital  of  the  corporation  to  the  ex- 
tent of  $4,150  or  415  shares. 

[6]  If  It  was  intended  to  plead  a  novation, 
under  the  second  quoted  allegation  of  the 
complaint  hereinbefore  set  forth,  still  the 
complaint  cannot  stand,  because  the  contract 
Is.  ultra  vires  and  a  novation  Is  not  sufficient- 
ly pleaded,  were  It  within  the  power  of  the 
corporation  to  adopt  or  approve  the  contract 
A  "novation  is  the  substitution  of  a  new 
obligation  for  an  existing  one."  Section  4958, 
Rev.  Codes.  A  "Novation  is  made:  (1)  By  the 
substitution  of  a  new  obligation  between  the 
same  parties  with  intent  to  extinguish  the 
old  obUgatton,"  etc.  Section  4959,  Id,  "It  is 
made  by  contract,  and  is  subject  to  all  the 
rules  concerning  contracts  in  general."  Sec- 
tion 4960,  Id.;  McAllister  v.  McDonald,  40 
Mont  375,  106  Pac.  882.  In  every  novation 
there  are  four  essential  prerequisites:  (1)  A 
previous  valid  obligation ;  (2)  the  agreement 
of  all  the  parties  to  the  new  contract;  <3) 
the  extinguishment  of  the  Md  contract ;  and 
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(4)  the  validity  ot  the  new  one.  It  consti- 
tutes a  new  contractual  relation  and  la  based 
.  upon  a  new  contract  by  all  parties  Interest- 
ed. 29  C^a  1130.  It  may  be  accomplished, 
as  applied  to  the  contract  here  involved,  in 
three  ways:  (1)  By  the  substitution  of  a  new 
obligation  between  the  same  parties  with  in- 
tent to  extinguish  the  old  obligation;  (2)  by 
the  substitution  of  a  new  obligor  In  place  of 
the  old  one,  with  Intent  to  release  the  latter ; 
«nd  (3)  by  the  substitution  of  a  new  obligee 
In  place  of  the  old  one,  with  intent  to  trans- 
fer the  rights  of  the  latter  to  the  former. 
29  Cyc.  1134.  The  complaint  must  allege  all 
the  essential  elements  of  a  novation  (29  Cyc. 
1138),  otherwise  it  is  fatally  defective  as 
against  a  stranger  to  the  original  contract 
(the  defendant),  asked  to  respond  in  damages 
for  Its  breach,  unless  it  shall  a£Brmatlvely 
appear  that  It  has  become  bound  by  ac- 
quiescence, assumption,  or  subsequent  adop- 
tion of  the  contract  indicating  a  release  of 
the  original  obligor  and  reliance  thereafter 
made  on  the  third  party  (the  defendant) 
substituted  for  complete  performance.  It 
must  affirmatively  appear  that  the  plaintUC 
accepted  the  third  party's  agreement  In  sub- 
stitution of  the  original  contractual  obliga- 
tion of  the  Mandolls  and  that  the  defendant 
corporation  agreed  thereto  and  assumed  the 
same.  11  Standard  Ency.  of  Procedure,  994- 
1032.  Where  the  plaintiff  relies  upon  a  nova- 
tion, all  the  essential  elements  of  a  contract 
of  novation  must  be  alleged.  29  Cyc.  1139. 
The  pre-existing  obligation  must  be  extin- 
guished or  there  Is  not  a  novation,  and  a 
novation  Is  never  presumed.  20  R.  C.  L. 
:{66.  Since  the  construction  of  a  contract  is 
ordinarily  a  matter  for  the  court,  it  is  for 
the  court  to  say  whether  or  not  certain 
facta  amount  to  an  alteration  or  modification 
of  the  contract  as  a  matter  of  law  (11  Stand- 
ard Ency.  Procedure,  1162),  and  in  our  view 
such  principle  is  equally  applicable  to  a 
novation  and  the  pleadings  respecting  the 
subject  It  is  our  opinion  that  the  com- 
plaint does  not  state  a  cause  of  action 
against  the  defendant,  failing,  as  it  does,  to 
allege  either  that  the  defendant  accepted  and 
agreed  to  the  contract  as  its  own,  with  under- 
standing of  the  parties  to  release  the  orig- 
inal obligor,  or  that  It  adopted,  approved,  or 
agreed  to  carry  out  the  terms  and  conditions 
of  the  contract  in  substitution  of  the  orig- 
inal obligor,  agreed  to  by  the  parties  to  the 
original  contract  Such  an  allegation  we 
deem  indispensable  In  order  to  bold  the  de- 
fendant prima  facie  liable  in  damages  for  a 
breach  of  the  contract,  notwithstanding  the 
well-settled  rule  in  this  state  that  a  com- 
plaint will  be  upheld  if  it  states  a  cause  of 
action  upon  any  theory.  Wing  v.  Brasher, 
59  Mont  — ,  194  Pac.  1106,  and  cases  there 
dted.  We  cannot  go  so  far  as  to  uphold  a 
complaint  in  an  action  for  damages  because 


of  alleged  breaeb  of  contract,  where  the  con- 
tract was  executed  with  a  stranger  to  the 
action  and  there  is  no  direct  allegation  of 
substitution  or  novation  so  as  to  prima  fkde 
show  liability  on  the  part  of  the  defendant 
Furthermore,  it  affirmatively  appears  that 
the  contra<^  Is  of  such  character  as  to  terms 
that  the  defendant  could  not  legally  have 
adc^ted  it  as  its  own,  any  more  than  it 
could  enter  Into  it  in  the  first  instance. 
This  Is  fatal  to  plaintiff's  alleged  cause  ot 
action.  The  demurrer  should  have  been  sus- 
tained. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  Judgment  in  favor  of  the 
defendant 

BRANTLT,  C  J.,  and  RBTNOIiDS,  COCK- 
ER, and  HOLLOWAT,  JJ.,  concur. 


(70  Cola  ITS) 

SUPREME  TRIBE  OF  BEN  HUR  v.  YORK. 

(No.  8827.) 

(Supreme  Court  of  Colorado.    Maj  2,  1921.) 

1.  iBsuranee  «=38I7(2)— Fraadiilant  mlsrsyre- 
seiitatloat  nnst  Ite  MtaMlshad  by  afBraativo 
proof. 

In  an  action  on  benefit  certificate,  where 
it  was  contended  that  the  insured  made  fraud- 
ulent representntiona  as  to  hia  state  of  health, 
the  fraud  must  be  established  by  affirmative 
proof,  even  though  the  representations  or  an- 
swers by  the  insured  in  his  application  be  deem- 
ed warranties. 

2.  Inauranea  «s>8l9(2)-^Tbat  intarad  was  re- 
jected a  few  days  after  aeceptaaoe  by  defend- 
ant's examiner  doas  not  ahow  fraudulent  rap- 
reseatatloBS. 

Where  insured  in  his  application  to  a  fra- 
ternal insurance  society  stated  that  be  bad 
never  been  advised  to  change  his  retfidence  on 
account  of  health,  had  never  had  a  number  of 
specific  diseases,  and  had  not  consulted  a  phy- 
sician since  childhood,  the  fact  that  insured, 
who  was  passed  by  defendant's  examiner  as 
a  first-dass  risk,  was  rejected  vf^  shortly 
after  by  the  -ezaminer  for  anotii^  ioBurance 
company,  does  not  establish  that  J^  represen- 
tations were  fraudulent 

3.  Insuranoe  <8=>8I2— Frateni-|(B  lasurw  eatop- 
ped  to  object  that  suit  was  ii^iot  brought  with- 
in a  year. 

Where  a  fraternal  certificate  required  aoit 
to  be  brought  within  a  year  aft&r  loss,  but  the 
insurer  requested  time  to  inTesvigate  and  did 
not  finally  refuse  to  make  paymejat  until  about 
a  month  before  expiration  of  tAe  year  after 
death,  the  insurer  by  its  conduct!  estopped  it- 
self from  relying  on  the  proyisionXas  to  bring- 
ing of  suit  within  a  year,  emd  where*  the  suit  was 
brought  very  shortly  after  final  i^fosal  It  is 
within  time. 


9For  etliw  ca<«a  see  aame  topic  ud  KBY-NUMBBR  in  til  Kaj-KfmbwtA  Dlsnts  Md  IndJiSa 
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4.  iMuruM  «s»765(2)— Examintr  la  agMt 
laaarar. 

The  phjaitiaB  of  a  fraternal  iiuar«r  who 
examined  an  applicant  for  inaurance  U  the 
acent  of  the  inaurer. 

9.  Inannuiea  «S38I7(2)— Pratnmptlon  that  ax- 
aailner  waa  oompftteat  and  axamlnatloB  hoa- 
aat. 

In  an  action  on  a  fraternal  insurance  cer- 
tificate, where  the  insurer's  examiner  found  the 
deceased  a  flrat-elass  risk,  it  must  be  presunie<^ 
in  the  absence  of  proof  that  the  examination 
was  fraudulent  and  collusive,  that  the  examiner 
was  competent,  and  the  examination  skillfully 
and  honestly  made. 

Error  to  IMstrlct  Court,  PueUo  Comity; 
James  A.  Parit,  Judge. 

'Action  by  May  York  against  the  Supreme 
Tilbe  of  Ben  Hur,  a  fraternal  corporatl<». 
Ttere  was  a  Judgment  for  plalntlfl ,  and  the 
defendant  brings  error.    Afltoned. 

W.  O.  Peterson,  of  Pueblo,  for  plalnttff  In 
error. 

S.  S.  Packard,  of  Pueblo,  for  defendant  In 
error. 

BAILET,  J.  Suit  was  by  May  ToA  to 
enforce  payment  of  a  benefit  certificate  for 
91,000.00  issued  by  the  defendant,  a  fraternal 
Insurance  society,  upon  the  life  of  her  hus- 
band. Verdict  and  Judgment  were  in  her  fa- 
Tor,  for  the  full  amount  of  the  certificate, 
and  defendant  brings  the  cause  here  for  re- 
view on  error. 

On  June  Otfa,  1918,  Charles  J.  York  made 
appllcatl<m  to  the  defendant  society  for  in- 
surance. In  snch  application,  in  response  to 
certain  printed  interrogatories,  he  answered 
that  he  bad  never  changed  or  been  advised 
to  change  his  residence  on  account  of  healtb ; 
that  he  had  never  had  a. number  of  specific 
diseases  therein  enumerated;  that  be  had 
not  consulted  a  physician  since  childhood, 
and  that  he  had  never  had  any  serious  illness 
or  li^ury  whatsoever.  He  also  warranted  his 
statements  in  the  application  as  true,  agreed 
that  any  untruthful  answer  should  nullify  his 
contract  of  Insurance,  and  also  formally  ac- 
cepted the  laws,  rules  and  regulations  of  the 
society  as  part  of  such  contract,  agrieeing 
to  faithfully  abide  thereby. 

Immediately  after  signing  the  application, 
be  was  examined  by  a  physician,  the  local 
medical  examiner  for  the  society,  and  was 
passed  by  him  as  a  first  class  risk.  On  the 
10th  day  of  June  next  thereafter  his  applica- 
tion was  accepted  and  the  benefit  certificate 
issued.  On  the  18th  day  of  September  fol- 
lowing, a  little  over  three  montbs  after  the 
issuance  of  the  certificate,  York  died  of  pul- 
monary inberculosls. 

The  society  'asked  for  time  to  investigate 
the  case  before  determining  whether  it  would 
pay  tbe  claim,  and  several  letters  passed  be- 


tween the  parties.  Eventually  payment  wae 
refused,  and  suit  was  brought,  with  the  re- 
sult above  indicated. 

[1,2]  a%ere  are  two  questions  to  be  con- 
sidered. The  first  is  whether,  upon  the  evi- 
dence adduced,  the  Insured  can  be  said  to 
have  been  untruthful  in  answering  the  Inter- 
rogatories In  his  application  for  insurance. 
It  is  admitted  that  the  certificate  of  the  local 
medical  examiner  for  the  society  shows  York 
to  have  been  a  well  man,  and  a  first  class 
risk.  The  record  also  shows  that  on  the 
12th  of  June,  1918,  six  OAy^  after  having 
been  accepted  by  sndi  examiner,  he  applied 
for  insurance  in  another  company  and  was 
rejected,  on  the  ground  that  he  was  afflicted 
with  tuberculosis.  This  creates  a  conflict 
in  the  evidence  as  to  the  actual  physical  con- 
dition of  the  Insured,  but  establishes  nothing 
as  to  the  truth  or  falsity  of  his  answers  in 
his  application.  It  by  no  means  proves  fraud 
on  his  part  It  may  well  have  been  unknown 
to  applicant  that  be  was  affiicted  with  tuber- 
culosis. In  the  absence  of  proof  to  the  con- 
trary, his  answers  may  have  beoa  honest, 
made  in  good  faith  and  without  ulterior  mo- 
tive. The  only  defense  to  the  payment  of 
the  policy  was  that  the  assured  knowinj^ 
and  intentionally  made  such  false  statements. 
If  the  assured  deliberately  and  knowingly 
made  false  representations  as  to  the  state  of 
his -health,  by  which  the  company  was  mis- 
led, there  can  be  no  recovery,  but  the  fraud 
must  be  established  by  affirmative  proofs. 
Wich  V.  Equitable  Fire  &  Marine  Insurance 
Co.,  2  Colo.  App.  484,  31  Pac.  388.  This  is 
true  even  though  the  answers  of  the  assured 
in  his  application  are  warranties.  Bacon  on 
Benefit  Societies  and  life  Insurance,  |  469. 

In  Ley  v.  Metropolitan  Ufe  Ins.  Co.,  120 
Iowa,  204,  at  page  210,  94  N.  W.  568,  at  page 
570,  attempt  was  made  to  avoid  payment  of 
a  life  insurance  policy  on  the  groimd  that  the 
Insured  had  made  false  answers  in  his  ap- 
plication.   n>e  court  said: 

"To  escape  liability  because  of  the  uninsura- 
ble condition  of  the  applicant's  health,  or 
medical  history,  the  insurer  is  required  to  show 
that  the  policy  or  health  certificate  was  pro- 
cured by  fraud.  It  is  a  rule  too  well  under- 
stood to  require  citation  of  authorities  tliat 
the  party  alleging  fraud  must  prove  it.  Now 
fraud  baa  a  well-defined  meaning  in  law. 
*  *  *  The  definition  is  compressed  into 
these  words:  'Representation,  falsity,  scienter, 
deception,  injury.'  It  follows,  therefore,  that 
proof  of  the  falsity  of  the  representation  is 
proof  of  but  one  of  several  elements,  each  of 
which  is  essential  to  constitute  fraud,  and  the 
burden  is  not  removed  from  the  party  asserting 
it,  until  all  are  established  by  the  evidence.  If 
it  be  said  that  a  representation  may  be  made 
imder  such  circumstances  that,  if  false,  we 
may  safely  conclude  that  its  falsity  waa  known 
to  the  party  making  it,  the  point  can  be  con- 
ceded without  affecting  the  rule  as  to  the  bur- 
den of  proof.    To  establish  its  defense,  it  waa 
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incumbent  on  the  defendant  to  prove  not  sim- 
ply that  the  answers  of  the  applicant  were  nn- 
trae,  bnt  that  he  knew  them  to  b«  untrue,  and 
thereby  obtained  the  insurance.  It  is  azpied 
that,  if  the  answers  are  found  to  be  untrue, 
there  is  a  presumption  that  the  applicant  knew 
it  and  intended  to  deceive.  This,  we  think,  is 
not  the  law.  On  the  contrary,  the  law  raises 
no  presumption  of  knowledge  on  the  part  of 
the  party  making  the  representation  from  the 
mere  fact  that  the  representation  is  untrue." 

There  Is  absolutely  no  evidence  to  show 
knowledge  on  the  part  of  the  Insured  that  he 
had  tuberculosis  at  the  time  of  aj^lylng  for 
Insurance  with  the  defendant  Not  only  did 
the  society  fail  to  carry  the  burden  of  es- 
tabllshlng  this  fact,  but  it  seemingly  made 
not  the  slightest  attempt  to  do  so.  The  ver- 
dict of  the  jury,  in  the  entire  absence  of  such 
testimony,  may  not  properly  be  disturbed. 

[3]  It  Is  urged  that  a  by-law  of  the  society 
providing  in  substance  that  no  action  to  re- 
cover upon  any  policy  shall  be  brought  after 
one  year  from  the  death  of  the  assured  pre- 
cludes recovery.  The  suit  was  brought  after 
the  year  had  expired,  but  It  appears  from 
corresxmndence  between  the  parties  that  the 
society  repeatedly  asked  for  additional  time 
to  Investigate  the  claim,  and  did  not  finally 
refuse  payment  until  a  little  more  than  a 
month  before  the  year  was  up,  when  it  prof- 
fered a  compromise  settlement.  This  was 
rejected,  and  demand  was  made  for  full 
payment  Upon  refusal  thereof  suit  was  be- 
gun a  little  less  than  a  month  after  the  year 
bad  run. 

By  the  two  letters  of  the  defendant  In 
which  requests  for  time  to  Investigate  were 
made  and  tbat  no  action  be  taken  until  In- 
vestigation was  concluded,  tbe  society  Is  es^ 
topped  to  Invoke  this  by-law,  especially  since 
It  appears  that  tbe  suit  was  commenced 
wltbln  a  reasonable  time  after  the  defendant 
flnaUy  declined  to  pay.  David  v.  OaliJand 
Home  Ins.  Ca,  11  Wash.  181,  39  P&c.  443, 
and  Steel  v.  Pbenlz  Ins.  Co.,  51  Fed.  71S,  2 
a  C.  A,  463. 

[4,  S]  Error  Is  assigned  upon  tbe  giving  of 
Instruction  numbered  eight  which  In  sub- 
stance declares  that  the  company  physician 
who  made  the  examination  of  lork  was  Its 
agent,  and  that,  In  the  absence  of  claim  and 
proof  that  such  examination  was  fraudulent 
and  collusive,  It  must  be  presumed  that  the 
examiner  was  competent  and  tbe  examination 
skUfully  and  honestly  made.  This  Instruc- 
tion correctly  states  the  law  applicable  to  the 
facta  In  McRory  v.  Puritans,  60  Colo.  461, 
164  Paa  93,  It  Is  said: 

"It  is  to  be  presumed  ttat  the  medical  ex- 
aminer was  competent,  possessed  the  proper 
qualifications,  and  made  a  thorough  examina- 
tion of  the  insured." 

Particularly  Is  this  true  where,  as  here, 
there  Is  an  entire  absence  of  atta<^  upon  the 


good  faith  and  efficiency  of  tbe  examiner, 
either  by  pleading  or  proof. 

Instruction  numbered  nine,  to  which  excep- 
tion Is  taken,  relates  to  the  delay  in  bringing 
the  action.  Upon  the  facts  the  instruction 
was  proper,  and  ilie  assignment,  as  already 
indicated  above,  not  sound.  No  prejudicial 
error  appearing  in  the  record,  the  judgment 
is  affirmed. 

Judgment  affirmed. 

TEUiEIB  (sitting  for  the  CHIEF  JUS- 
TIOESi  and  BURKE,  JJ.,  concur. 


(70  ColD.  18B) 

SAN    LUIS   VALLEY    IRR.   DIST.  Ot  al.  v. 
SUTLEY.     (No.  9705.) 

(Supreme  Court  of  Colorado.    May  2,  19Sa.) 

Appeal  and  error  9=9781  (7)— Writ  of  error  dis- 
Missed  where  no  decision  wonid  be  of  !■- 
port  an  ce. 
On  review  of  writ  of  mandamus  compelling 
defendants  to  furnish  water  to  plaintiff  for  ir- 
rigation, where  it  appears  tbat  the  questions 
are  no  longer  of  any  importance,  and  any  judg- 
ment that  might  be  rendered  upon  the  writ 
would  be  of  no  practical  value  because  tbe  wa- 
ter lias  been  furnished  to  defendant  and  he  lias 
paid  therefor,  the  writ  of  error  will  t>e  dis- 
missed. 

Error  to  District  Court,  Saguadie  Goonty ; 
Jesse  O.  Wiley,  Judge. 

Suit  by  M.  L.  Sutley  against  the  San  Lois 
Valley  Irrigation  District  and  others,  as  di- 
rectors thereof.  In  mandamus,  to  compel  the 
defendants  to  deliver  water  for  irrigation. 
Writ  granted,  and  the  defendants  bring  error. 
Writ  dismdssed. 

George  M.  Ck>rlett,  of  Monte  Vista,  for 
plaintiffs  in  error. 

Ooudy  &  Qoudy,  of  Denver,  and  Melvin  It. 
Sutley,  of  Center,  for  defendant  in  error. 

TELLER,  J.  The  defendant  in  tnot  sued 
out  a  writ  of  mandamus  to  compel  the  plain- 
tiffs in  error  to  deliver  to  him  water  for  Ir- 
rigation, alleging  that  he  was  the  owner  of 
land  under  the  ditch  system  of  the  defendant, 
which  had  be«i  theretofore  Irrigated  from 
said  system ;  that  the  defendant  district  had 
water  available  tor  the  irrigation  of  his 
land;  tbat  he  had  made  tender  of  the  usual 
charge  therefor,  and  that  wat»  had  been 
refused  him. 

The  defendants  answered,  setting  up  sev- 
eral matters  In  defense  whl<di  need  not  now 
be  considered.  The  trial  court  granted  the 
writ 

It  Is  now  conceded  by  both  parties  that 
the  district  furnished  water  to  the  defendant 
jn  error  according  to  the  mandate  of  the 
writ,  and  that  be  paid  for  the  same.    It  ap- 
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pears,  therefore,  fhat  fhe  questloiis  InTolved 
In  this  case  are  no  longer  of  any  importance, 
and  any  Judgment  tliat  might  be  rendered  up- 
on the  writ  of  error  would  be  of  no  practical 
value.  This  court  Is  not,  therefore,  called 
upon  to  pass  upon  the  errors  assigned.  Bloyd 
T.  Oocbran,  24  Colo.  48&,  B2  Pac  676. 

The  writ  of  error  is  dismissed,  at  the  cost 
of  plaintiffs  In  error. 

DBNISON  and  WHITVOKD,  JJ.,  omcar. 


(70  Colo.  1£U 

WRIGHT  V.  COLORADO  OSTEOPATHIC 
ASS'N  et  al.    (No.  9688.) 

(Snpreme  C!oart  of  Colorado.    May  2,  1921.) 

MallelOM  proseoatloa  ^93— Nonult  •»  oharga 
of  Instigation  held  proper. 
Nonsuit  ia  properly  ordered  as  to  a  defend- 
ant charted  with  inaticatiiig  malicioaB  prosecu- 
tion, there  being  no  evidence  that  he  enter- 
tained a  feeling  of  malice  towards  plaintiff,  or 
that  be  knew  of  intention  of  another  to  make 
the  complaint  to  the  district  attorney  against 
plaintifi  on  which  plaintilf  was  arrested. 

Department  2. 

Brror  to  District  Cburt,  CHty  and  County 
of  Denver;   John  E.  Riser,  Judge. 

Action  by  Ella  M.  Wright  against  the  Colo- 
rado Osteopathic  Association  and  others. 
Nonsuit  was  ordered  as  to  certain  of  the  de- 
fendants, and  plaintiff  brings  error.  Af- 
flrmed. 

Edwin  N.  Burdldc,  Carle  Wbitdiead,  and 
Albert  U  Vogl,  all  of  Denver,  for  idalntlff  In 
error. 

Halsted  Lb  Bitter,  of  Denver,  tor  defoid- 
ants  In  error.. 

TEIiLER,  J.  The  plaintllt  in  error  was 
plaintiff  in  an  action  against  defendants  in 
error  and  one  Koch  to  recover  damages  for 
malldous  prosecuticm.  The  court  granted  a 
nonsuit  as  to  all  the  defendants  except  Koch, 
whose  case  was  allowed  to  go  to  the  Jury. 
Verdict  and  Judgment  having  gone  against 
Um,  the  case  was  brought  here,  and  the  Judg- 
ment reversed.  Koch  v.  Wright,  67  Colo.  292, 
184  Pac.  363. 

Plaintiff  in  error  has  now  brought  here  for 
review  the  order  of  nonsuit  above  mentioned. 
The  facts  in  the  case  necessary  to  an  imder- 
standlng  of  the  question  presorted  will  be 
found  in  Koch  v.  Wright,  supra. 

Plaintiff  in  error  contends  that  defendant 
In  error  Clarke  instigated  and  was  responsi- 
ble for  the  making  of  a  criminal  charge 
against  her  by  Koch,  and  that  in  so  doing  he 
was  guilty  of  malice.  We  find  nothing  in  the 
record  to  sustain  this  contention.  There  is 
nothing  in  the  evidence  to  show  that  Clarke 
bad  any  knowledge  of  Koch's  Intention  to 


make  a  confplalnt  to  the  district  attorney 
against  plaintiff  in  error.  Nor  is  there,  in 
fact,  any  evidence  to  show  that  Clarke  «b- 
tertained  a  feeling  of  malice  toward  her. 
Such  being  the  case,  the  court  ccmimitted  no 
error  in  entering  the  order  of  nonsuit 
The  Judgment  is  accordingly  aflSrmed. 

DENISON  and  WHITFOBD,  JJ.,  concur. 


cm  Goto.  171) 
MOORE  V.  JACOBUCCI.    (No.  9810.) 

(Snpreme  C!oart  of  Colorado.   May  2,  1921.) 

1.  Chattsl  mortgages  «=92I9  —  Mortgageo^a 
ooDsent  to  sell  waiver  of  ilea. 

Where  the  bolder  of  a  chattel  mortgage 
consents  to  sale  of  the  mortgaged  proper^, 
that  is  a  waiver  of  the  lien. 

2.  Chattel  mortgages  4=92ig^Whore  property 
Is  sold  with  mortgagee's  ooasont,  llsa  does  Mt 
attach  to  praoeeds. 

Where  the  holder  of  a  chattel  mortgage 
consented  to  the  sale  of  a  property,  the  lien 
does  not  attach  to  the  proceeds. 

3.  ClMttsI  mortgages  «=»2I9  — Pnoeeds  from 
sale  of  mortgaged  property  sabjeot  to  gar- 
nlshment. 

Where  the  holder  of  a  diattel  mortgage  <m 
beets  consented  to  the  owner's  sale  thereof, 
any  lien  was  waived,  leaving  the  holder  with 
no  security  except  the  promise  of  the  mort- 
gagor,'and  the  proceeds  from  the  sale,  though 
still  in  the  hands  of  the  purchaser,  are  sub- 
ject to  garnishment  by  a  Judgment  creditor  of 
the  mortgagor. 

Department  1. 

Error  to  District  Ck>urt,  Adams  Coonty; 
Samuel  W.  Johnson,  Judge. 

Action  by  A.  M.  Moore  against  one  Trostel : 
and  on  levy  being  made  on  funds  in  the  hands 
of  the  Great  Western  Sugar  C!ompany,  gar- 
nishee, John  Jacobuccl  intervened,  setting  up 
a  claim  thereto.  There  was  a  Judgment  for 
intervener,  and  plaintiff  brings  error.  Bo- 
versed,  and  remanded  with  directions. 

Harry  S.  Class,  of  Denver,  for  plainttfT  In 
error. 

TEI4LHR,  J.  Plaintiff  in  errw  brout^t  an 
action  against  one  Trostel,  in  Adams  coun- 
ty, upon  certain  promissory  notes,  and  had 
Judgment  An  execution  duly  issued,  and 
under  it  a  levy  was  made  in  the  sum  of 
$400,  then  in  the  hands  of  the  Great  Western 
Sugar  Company,  garnishee.  In  said  Adams 
county. 

Thereafter,  the  defendant  in  error  inter- 
vened, setting  up  that  the  money  in  question 
was  the  proceeds  of  certain  beets  upon  which 
he  had  a  chattel  mortgage,  which  was  re- 
corded in  Weld  county.     Fr(»t  the  agreed 
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statement  of  facts,  It  fnrtber  appears  tbat 
Trostel,  the  Judgment  debtor,  with  the  knowl- 
edge and  consent  of  the  said  mortgagee,  de- 
livered said  hects  to  the  sugar  company  In 
the  county  of  Adams.  Further,  that  there 
was  no  agreement  that  the  said  garnishee 
was  to  act  as  trustee  or  agent  for  any  of  the 
parties. 

On  the  trial  of  the  Issues  thus  raised,  the 
court  foimd  for  the  intervener,  and  entered 
Judgment  accordtogly.  The  cause  Is  be- 
fore us  on  error. 

The  facts  being  as  thus  stated.  It  must  be 
held  that  the  court  erred  In  finding  for  the 
Intervener  and  entering  Judgment  In  his  be- 
half. 

[1]  It  is  a  settled  rule  of  law  that  consent 
by  the  mortgagee  to  the  sale  of  the  mort- 
gaged property  is  a  waiver  of  the  Uen  of  the 
mortgage.  Wilson  v.  Volght,  9  Colo.  614, 
13  Pac.  726;  Zlegler  t.  Ilfeld,  52  Colo.  276, 
122  Pac.  66,  Ann.  Cas.  1918D.  583. 

[2]  It  is  also  the  rule  that  upon  a  sale  of 
the  mortgaged  property,  with  the  mortgagee's 
consent,  the  mortgage  lien  does  not  attach 
to  the  proceeds.  Maler  v.  Freeman,  112  Cal. 
8,  44  Pac.  367,  63  Am.  St.  Rep.  161. 

[3]  Where  such  sale  has  been  made,  the 
mortgagee  is  left  with  no  security  except  the 
personal  promise  of  the  mortgagor  to  pay  the 
proceeds  to  him.  White  Mountain  Bank  r. 
West,  46  Me.  15. 

It  does  not  appear  In  this  case  what,  if 
any,  agreement  there  was  as  to  th6  proceeds 
of  the  sale.  In  any  event,  they  were  sub- 
ject to  garnishment  in  the  hands  of  the  pur- 
chaser, whose  debt  was  in  fact  to  Trostel, 
the  Judgment  debtor. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

DBNISON,  J.,  sitting  fbr  SCOTT,  O.  J.,  and 
ALLBN,  J.,  concur. 


(70  CoJo.   173) 

LONG  St  al.  V.  WRIGHT.    (No.  9817.) 

(Supreme  0>art  of  Colorado.    May  2,  1921.) 

t.  Vendor  and  purchaser  «s»226(2)  —  Pur- 
chaser  from  owner  held  to  have  rights  supe- 
rior to  those  under  unrecorded  contract  with 
another  of  which  he  had  notice  when  record- 
ing his  contract. 
Plaintiff,   who   purchased   direct  from  the 
owner   witboat    knowledge    that   the    owner's 
agent  had  previously  executed  a  contract  with 
another,  has  superior  rights,  where  his  pur- 
chase was  t>ona  fide  and  the  first  contract  was 
not  recorded  until  thereafter,  and  it  is  imma- 
terial that  when  plaintiff  recorded  bis  contract 
he  knew  of  the  existence  of  the  contract  made 
by  the  agent. 


2.  SpecNIe  perfermanee  4=3 If—Relief  will  not 
be  denied  because  of  oonveyancs  to  third 
persons. 

Where  plaintiff's  rights  under  contract  for 
the  purchase  of  land  were  superior  to  those  of 
one  who  purchased  from  the  agent  of  the  own- 
er, the  fact  that  the  second  purchaser  had  con- 
veyed an  interest  to  a  third  person  is  no  ground 
for  denying  specific  performance. 

3.  SpeoHIc  performance  «3» 1 05 (I)— Where 
owner  repudiated  oontraot,  action  may  be  be- 
gun before  period  fixed  for  deed. 

Where  the  owner  of  lands  repudiated  a 
contract  of  sale,  an  action  for  specific  per- 
formance may  be  immediately  brought,  even 
though  the  time  fixed  for  last  payment  and  exe- 
cution of  deed  had  not  occurred. 

4.  SpeoHIo  performance  9=98— Remedy  Is  dis- 
cretionary. 

Specific  performance  is  a  remedy  in  die 
sound  discretion  of  the  trial  court. 

Department  2. 

Error  to  District  Court,  Cheyenne  C!onn- 
ty;  John  E.  Uttle  and  Arthur  Comforth, 
Judges. 

Suit  by  (Clarence  Wright  against  (Tharles 
E.  IxHig  and  another,  in  which  D.  W.  Simp- 
son Intervened.  There  was  a  Judgment  for 
plaintiff,  and  defendants  and  intervener  bring 
error.    Affirmed. 

A,  E.  Howe,  of  Cheyenne  Wells,  and  Wil- 
liam H.  Gabbert,  of  Denver,  for  plaintiffs  in 
error. 

Viggo  H.  Johnson,  of  Cheyenne  Wells,  and 
Thomas  Ward,  Jr.,  of  Denver,  for  defendant 
In  error. 

DENISON.  J.  Wright  brought  suit  and 
obtained  a  decree  against  Long  and  Mc- 
(Trumb,  defendants,  and  Simpson,  interven- 
er, for  specific  performance  of  a  contract  be- 
tween Long  and  Wright  for  the  conveyance 
of  land. 

[1]  1.  The  decisive  question  was  whether 
Wright's  contract,  made  with  Long  himself, 
the  owner,  on  November  18,  1918,  or  Simp- 
son's contract,  made  November  12,  1918, 
with  McCrumb,  Long's  agent,  was  supwior. 
Simpson,  however,  did  not  record  Iila  ow- 
tract  tlU  after  Wright  got  his  and  Wright 
appears  to  have  been  a  bona  fide  purchaser 
for  value  with  no  aictual  notice  of  Simpson's 
rights.  That  he  had  notice  when  he  record- 
ed his  contract  and  when  he  brought  suit 
is  immaterial.  It  follows  that  Wrighfs 
claims  are  superior  to  Simpson's. 

[2]  2.  It  is  argued  that  spedflc  perform- 
ance, by  reason  of  the  transaction  with 
Simpson,  and  because  he  had  granted  cer- 
tain rights  in  the  land  to  one  Malcom,  was 
Impossible.  Simpson's  claims  were  inferior 
to  Wrighfs,  and  It  is  possible  to  make  him 
surrender  them.    Malcom's  claims  were  ac- 
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quired  after  Wrighf s  contract  was  recorded 
and  this  action  commenced; 

[H  8.  It  iB  claimed  that  Wright's  action 
was  i>rematurely  brought  because  his  last 
payment,  and  the  deed  to  him  were  not  due 
until  January  lat  Long,  however,  had  re- 
pudiated the  contract,  and  In  such  case  suit 
may  be  Immediately  brought.  36  Cyc.  771, 
.and  cases  there  cited ;  Oomey  t.  Kline,  etc., 
Co.,  191  App.  Dlv.  793,  182  N.  T.  Supp.  18, 
Stein  V.  Francis  (N.  J.  Oh.)  109  Atl.  737,  dt- 
lug  several  cases;  Dlzon  t.  Anderson,  252 
Fed.  694,  164  0.  0.  A.  584 ;  Roehm  v.  Horst, 
178  U.  S.  1,  20  Sup.  Ct.  780,  44  I*  Ed.  953. 
This  rule  Is  supported  by  the  great  wel^t 
of  authority,  and  in  the  case  last  cited  the 
Supreme  Court  of  the  United  States,  after 
an  elaborate  review  of  the  authorities,  held 
that  the  repudiation  before  maturity  of  an 
executory  contract  with  mutual  obligations 
amounted  to  a  breach  thereof. 

(41  4.  We  recognize  that  spedtflc  perform- 
ance is  a  remedy  in  the  sound  discretion  of 
the  court,  but  the  court  has  here  exercised 
its  discretion,  we  cannot  say  unsoundly,  nor 
can  we  say,  as  Is  claimed  by  plaintiffs  in 
error,  that  spedflc  performance  should  be 
denied  in  this  case  because  to  grant  it  will 
do  injustice  to  innocent  third  parties. 

We  do  not  think  it  necessary  to  notice 
the  other  points  made  by  the  plaintiff  In  m- 
ror. 

Judgment  Is  afBrmed. 

TBLIiBR    and  WHITFORD,  JJ„  concur. 


(70  CMo.  118) 

QILLUM  at  al.  v.  TOWN  OF  RIFLE. 

(No.   10046.) 

(Sapreme  Coort  of  Colorado.    May  2,  1921.) 

1.  Mualolpal  eorporatlont  «=9290  —  Statute 
mailing  reaolutlon  of  board  of  trustee*  reolt- 
lag  that  improvwnent  petition  was  sianed  by 
the  requisite  number  of  owners  conclusive 
held  constitutional. 

Rev.  St.  1006,  g  5361,  making  condnsive 
the  order  or  resolation  of  the  board  of  trnstees 
of  a  town  reciting  that  the  petition  presented 
to  then  was  signed  by  the  required  number  of 
property  owners,  is  constitutional  as  applied 
to  public  improvements  made  mider  authority 
of  section  5359. 

2.  Mnaielpal  oorponitloas  «=a323(3)  —  Com- 
plaint to  restrain  Improvement  because  of 
withdrawal  of  petitioners  after  eouncM's  res< 
eltttlon  held  demurrable. 

A  complaint  to  restrain  a  town  or  its  of- 
flcers,  proceeding  with  a  matter  concerning 
proposed  public  improTements,  alleging  the 
withdrawal  of  certain  signers  of  the  petition, 
was  demurrable  for  the  reason  that  the  alleged 
withdrawal  took  place  after  the  board  of  trus- 
tees had  acted  on  the  petition  by  resolution 
stating  it  contained  required  nimber  of  signers. 


3.  Constltutloaal  law  «=3289  — Mnnldpal  eor- 
poratlons  4=:>29(>— Statute  permitting  city  to 
proceed  with  Improvements  held  not  In  viola- 
tlon  of  due  process  clause  of  federal  Consti- 
tution. 
Rev.  St  1908,  H  5359-6406,  permitting  a 
town  to  proceed  with  public  improvements  upon 
petition  of  the  'majority  of  the  owners,  and  af- 
fording them  notice  of  assessment  of  special 
benefits  and  opportunity  to  be  heard  npon  the 
quantum  of  the  tax  and  upon  its  validity,  held 
not  in  violation  of  Const  U.  S.  Amend.  14. 

In  Bank. 

Brror  to  District  Court,  Oarfleld  County; 
Jolui  T.  Shumate,  Jndse. 

Suit  by  Frank  H.  Glllum  and  another 
against  the  Town  of  Rifle.  .Tudgment  for 
the  defendant,  and  plaintiffs  bring  error. 
Judgment  afflrined. 

a.  W.  Darrow,  of  Olenwood  SiMrlnga,  for 
plaintiffs  in  error. 

Persliing,  Nye,  Fry  te  Tallmadge,  of  Den- 
ver, for  defendant  in  error. 

AUJSiN,  J.  This  la  a  suit  to  restrain  the 
town  of  Rifle,  or  its  officers,  from  proceed- 
ing In  a  matter  concerning  certain  proposed 
public  improvements.  A  demurrer  to  the 
complaint  was  sustained,  and  plalntUb  be- 
low, having  elected  to  stand  upon  their  com- 
plaint bring  the  cause  here  for  review,  and 
apply  for  a  supersedeas. 

Error  la  assigned  to  the  sustaining  of  the 
demurrer. 

[1]  It  appears  from  the  record,  and  from 
the  briefii  on  l>oth  sides,  that  the  town  pro- 
ceeded, and  intended  to  i^oceed  further.  In 
accordance  with  chapter  120,  R.  S.  1908,  re- 
lating t6  public  works,  and  particularly  sub- 
division O  of  division  II  thereof,  governing 
cities  and  towns  of  less  than  100,000  inhabit- 
ants. It  is  there  provided,  In  section  5350, 
R.  S.  1906,  that  any  incorporated  town  shall 
have  power  to  construct  local  Improvements 
and  to  assess  the  cost,  wholly  or  in  part,  up- 
on the  property  e^)ecially  benefited.  Section 
5361,  R.  S.  1906,  provides  what  Improvements 
can  be  made,  and  further,  among  other 
things,  as  follows: 

"No  improvement  except  sewers  and  their 
appurtenances,  shall  be  ordered  under  this  act 
•  *  *  by  the  city  coundl  or  board  of  trus- 
tees, nnless  a  petition  for  the  same  is  first 
presented,  Bdbscribed  by  the  owners  of  a  ma- 
jority of  the  frontage  to  l>e  assessed  for  the 
same.    •    •    •- 

It  Is  also  provided  In  tlils  section,  as  fol- 
lows: 

"Before  contracting  for  or  ordering  any  work 
to  be  constructed,  a  preliminary  order  shall  be 
made  by  the  •  •  •  board  of  trustees,  adopt- 
ing fall  details  and  specifications  in  conformity 
with  petition  for  the  same,  definitely  describing 
the  material  to  be  used,  determining  the  nnmber 
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of  installments  and  time  in  wUch  the  cost  of 
the  improvement  sball  be  payable,  *  *  *  and 
the   property   to   be   assessed    for  the    same, 

•  •  •  and  requiring  an  estimate  of  the  cost 
to  be  made  by  •  •  •  [an]  officer  or  employee 
of  the  board  of  trastees,  together  with  a  map 
of  the  district  in  which  the  improvement  is 
to  be  made,  and  a  schedule  showing  the  approx- 
imate amounts  to  be  assessed  upon  the  several 
lots  or  parcels  of  property  within  the  district. 

•  •    • » 

The  statute  then  prorides  for  further 
8tei>s  to  be  takoi  in  the  course'  of  making 
Improvements  and  assessing  the  cost  of  the 
same,  but  such  steps  bad  uct  yet  been  tak- 
en In  the  Instant  case.  Tbe  complaint  al- 
leges the  presentation  of  the  petition  by 
property  owners  and  the  making  of  a  prelim- 
inary order  by  the  board  of  trustees  of  the 
town.  An  injunction  is  sought  to  prevent 
the  town  from  taking  further  proceedings, 
including  the  letting  of  contracts  and  the 
making  of  assessments. 

The  complaint  shows  that  the  petition  was 
presented  to  the  board  of  trustees  of  the 
town  of  Rifle  on  I^bruary  8,  1921,  and  that 
the  petlti(m  asks  that  the  trustees  "grade, 
curb,  gutter,  pare,  drain,  construct  storm 
sewers,"  etc.,  on  certain  described  streets,  and 
to  create  an  Improvement  district  The  com- 
plaint further  shows  that  on  the  same  day 
the  board  of  trustees  unanimously  adopted 
a  resolution  reciting  the  filing  of  the  peti- 
tion, finding  that  It  was  in  the  form  required 
by  law  and  signed  by  "the  owners  of  a  ma- 
jority of  the  frontage  to  be  assessed  for  said 
Improvemoits,''  and  directing  the  prepara- 
tion of  an  ordinance  creating  a  local  im- 
provement district,  and  also  directing  the 
town  engineer  to  make  a  survey  of  the  dis- 
trict, plans  and  specifications  for  the  im- 
provement, a  map  of  the  district,  an  estimate 
of  the  total  cost,  the  estimated  cost  per  lot 
or  parcel  of  land,  and  to  have  the  same  In- 
dexed and  filed  with  the  town  derk. 

The  complaint  alleges  that.  In  fact,  the  pe- 
tition was  not  signed  by  the  owners  of  a 
majority  of  the  frontage  to  be  assessed  for 
the  improvements.  This  allegation  is  the  ba- 
sis of  one  of  the  plalntlfTs'  causes  of  action. 
As  to  that  cause  of  action,  the  demurrer  was 
properly  sustained.  It  Is  provided,  among 
other  things,  in  section  6361,  B.  S.  1908, 
that— 


"The  finding  by  ordinance  or  resolution  of  the 
city  conncH  or  board  of  trustees  that  *  •  * 
such  petition  was  presented,  as  above  provided, 
and  that  said  petition  was  subscribed  by  the 
required  number  of  owners  aforesaid,  shall  be 
eondnsire  of  the  facts  so  stated,  in  every  oonrt 
or  other  tribmiaL" 

As  hereinbefore  noted,  the  preliminary  or- 
der or  resolution  of  the  board  of  trustees 
recites  that  the  petition  presented  to  them 
was  signed  by  the  required  number  of  own- 
ers. The  controversy,  however,  appears  to 
be  over  the  question  whether  the  above- 
quoted  statutory  provision  is  applicable  In 
the  Instant  case.  We  hold  that  it  is,  and 
also  that  there  Is  no  constitutional  objec- 
tion to  the  statute,  under  the  reasoning  in 
Londoner  v.  Denver,  62  Oolo.  IB,  118  Pac.  166, 
which  sustained  a  similar  provision  in  the 
Denver  charter. 

[2]  For  another  cause  of  action  the  oxn- 
plalnt  alleges  the  withdrawal  of  certain 
signers  of  the  petition,  but  this  cause  of  ac- 
tion was  demurrable  for  the  reason,  if  for 
no  other  reastm,  that  the  withdrawal  took 
place  after  the  board  of  trustees  acted  upm 
the  petition.    28  Qyc.  977. 

[S]  It  is  further  alleged  that.subdivistcm 
II  O  of  chapter  120,  R.  S.  1908,  being  the 
statute  under  which  the  town  proceeded  and 
intends  to  proceed  further,  is  In  violation  of 
the  Fourteenth  Amendment  to  the  Oonstlto- 
tlon  of  the  United  States,  as  depriving  plain- 
tlffs  and  others  similarly  situated  of  prop- 
erty without  due  process  of  law.  Tlie  par- 
ticular provisions  of  this  statute  under  which 
the  town  has  acted,  or  would  act,  are  prac- 
tically the  same  as  those  of  the  Denver  Char- 
ter, in  the  matter  of  affording  an  owner 
whose  land  is  assessed  for  special  benefits  an 
opportunity  to  be  heard  upon  the  quantum 
of  the  tax  and  upon  its  validity.  The  con- 
stitutionality of  the  charter  was  upheld  in 
Londoner  v.  Denver,  supra,  and  the  opinl<m 
in  that  case,  and  In  Famoomb  v.  Denver,  64 
Colo.  13,  171  Pac.  66,  is  sufficient  to  sustain 
the  constitutionality  of  the  statute  Involved 
in  the  instant  case. 

Wfi  find  no  error  in  the  sustaining  of  tbe 
demurrer. 

The  judgment  is  afllrmed. 

SCOTT,  O.  J.,  not  partidpatlng. 
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ZARLENQO    V.    ZARLENGO.      (No.    9880.) 
(Supreme  Oonrt  of  O>lorado.    Vaj  2,  1921.) 

1.  Evidence  «=3248(2)— Deolaratloas  of  hve- 
baad,  acting  a*  wife's  asent,  admissible 
against  wife. 

In  \rife'B  action  on  third  person's  note,  de- 
livered bj  third  person  to  hnsband  and  by 
husband  to  wife,  third  person's  testimony  as  to 
declarations  by  husband  at  time  of  transac- 
tion held  competent  against  wife,  in  view  of 
her  testimony  that  husband  was  acting  for  her. 

2.  Appeal  and  error  «s>l064(i)— -Instniotloa 
held  harmless. 

In  wife's  action  on  note  of  third  person, 
delivered  to  husband,  and  by  husband  to  the 
wife,  in  which  third  person  claimed  to  have 
signed  note  merely  as  an  accommodation,  with- 
out consideration,  instruction  authorizing  a  ver- 
dict for  defendant,  if  wife  gave  husband  the 
money  tp  give  to  third  person,  and  he  failed  to 
deliver  it  to  third  person,  if  erroneous,  was 
harmless,  where  there  was  no  evidence  that 
husband  alone  was  to  be  accommodated. 

3.  Appeal  and  error  «=»! 033 (4)— Plaintiff  ap- 
pellant could  not  complain  of  Insofflclenoy  of 
evidence  for  submission  to  Jury. 

In  wife's  action  on  note  of  a  third  person, 
delivered  by  third  person  to  the  husband,  and 
bj  the  husband  to  the  wife,  in  which  third 
person  claimed  to  have  signed  the  note  merely 
as  an  accommodation,  the  wife  could  not  com- 
plain of  insufficiency  of  evidence  for  submission 
to  jury  of  issue  of  whether  the  accommodation, 
if  there  was  one,  waa  for  the  wife,  or  for  the 
husband  only. 

Department  2. 

Error  to  District  Court,  City  and  Oonnty  of 
DenTer;  Jobn  T.  Shumate,  Acting  Judge. 

Action  by  Sophia  Zarlengo  against  O.  Zar- 
lengo.  Judgment  for  defendant,  and  platn- 
tifC  brings  error.    Affirmed. 

L.  J.  Stark,  of  Denver,  for  plaintiff  in  er- 
ror. 

Dayton  &  Denious  and  John  W.  Sleeper,  all 
of  Denver,  for  defendant  In  error. 


DBNISON,  J.  Plalntlfl  In  error,  plain- 
tiff below,  sued  on  a  promissory  note  for 
$1,000,  signed  by  defendant,  payable  to  her. 
The  defendant  had  a  verdict  and  Judgment 
The  defendant  pleaded  no  consideration,  and 
that  the  note  was  made  for  the  accommoda- 
tion of  plaintiff,  which  she  denied. 

The  plaintiff  testified  that,  on  July  2,  1917, 
Bbe  gave  her  husband,  Felix  Zarlengo,  $1,- 
000,  to  loan  to  defendant,  who  was  bis  cous- 
in; that  be  (Felix)  later  on  the  same  day 
delivered  the  note  to  her ;  that  Felix  had  first 
broached  tbe  matter  to  her  shortiy  after 
their  marriage  in  June,  1917,  and  Edie  bad 
agreed  to  make  the  loan  after  July  Ist; 
that  she  never  spoke  to  defendant  In  the  mat- 
ter, but  that  Felix  attended  to  tbe  whole 
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transaction  for  her.  Fellz  testified  that  be 
gave  the  $1,000  to  defendant,  and  received 
tbe  note  from  him,  and  gave  It  to  plaintiff. 

Defendant  testified  that  he  signed  the  note 
without  any  consideration,  at  Felix's  request, 
to  enable  him  and  his  wife  temporarily  to 
raise  $1,000,  and  denied  that  tbe  $1,000  was 
delivered  to  him.  In  which  denial  he  Is 
strongly,  not  to  say  conclusively,  corroborat- 
ed by  drcumstances.  There  is  no  evidence 
that  Felix  was  the  agent  of  tbe  defendant 

[1]  Defendant  was  allowed  to  testify  to 
his  conversation  with  Felix  at  tbe  time  be 
signed  the  note.  It  is  urged  that  sucb  con- 
versation was  not  competent  against  tbe 
plaintiff;  but  it  was  so,  because  she  testified 
that  Felix  was  attending  to  the  matter  for 
her. 

It  is  claimed  the  court  should  have  direct- 
ed a  verdict  for  plaintiff ;  but  that  could  not 
be,  since  there  was  evidence  that  defendant 
did  not  get  tbe  money,  that  Felix  was  plaln- 
tiCTs  agent  and  that  the  note  was  given  to 
accommodate  her. 

It  Is  claimed  that  by  Instruction  No.  4 
the  Jury  were  told  that  they  could  not  find  a 
verdict  for  plaintiff  imless  tbe  defendant  re- 
ceived a  consideration.  Tbe  instruction  is 
somewhat  confused;  but,  taken  as  a  whole 
and  witji  the  rest  of  the  instructions,  we  do 
not  think  that  it  is  open  to  that  objection, 
or  that  it  could  have  misled  the  Jury. 

[2]  Instruction  No.  6  in  effect  said  that. 
If  plaintiff  gave  tbe  money  to  Felix  as  her 
agent  to  give  to  defendant  and  be  failed  to 
deliver  it,  defendant  must  have  a  verdict 
If  this  Instruction  was  erroneous,  It  was  be- 
cause the  note  might  have  been  an  accom- 
modation for  Felix  alone,  to  enable  blm  to 
get  the  money  from  bis  wife,  tbe  plaintiff; 
but  tbe  error  is  without  prejudice,  because 
there  Is  no  evidence  that  Felix  only  was  to 
be  thus  accommodated.  The  only  evidence 
on  that  subject  Is  defendant's  own  testimony. 
PlaintifTs  counsel,  upon  cross-examination, 
repeatedly  tried  to  put  tbe  words  into  his 
mouth  that  it  was  Felix  alone;  but  again 
and  again  that  was  denied,  and  his  story  of 
tbe  transaction  between  him  and  Felix,  If  the 
jury  believed  it,  proved  an  accommodation 
for  both  Felix  and  plaintiff. 

[3]  There  were  two  theories,  upon  either 
of  which  plaintiff  sought  to  recover:  First, 
that  tbe  transaction  was  a  loan  and  de- 
fendant got  tbe  money;  or,  second,  that  the 
accommodation,  if  there  was  one,  was  not  tor 
her.  The  issue  <hi  each  was  left  to  the  jury 
in  instruction  No.  2,  and  found  for  the  de- 
fendant If  there  was  error,  because  of  lack 
of  evidence,  in  leaving  tbe  second  point  to  the 
jury,  It  is  one  of  wlilcb  tbe  plaintiff  can- 
not complain. 
Affirmed. 


TEUSESR  and  WHITFOBD,  JJ.,  concur. 


4=9For  other  caaa*  ms  urns  topic  ind  KBY-NUMBBR  la  ell  Kw-Numbered  Dlseats  aod  iDdezes 


Digitized  by 


Google 


1020 


197  PAGIFIO  REPOBTBB 


(Cola 


(TO  Colo.  163) 

PEOPLE  V.  HOPKINS  at  ai. 


(No.  «698.) 


(Supreme  Court  of  Colorado.    May  2,  1921.) 

1.  Amloas  curlsa  «=> I— Criminal  law  «=9lO70— 
Judges  ^=>2I — Upon  error  by  the  district  at- 
torney, where  parties  charged  with  crime 
were  discharged,  the  trial  court  or  Judge  are 
not  proper  parties. 

On  writ  of  error  by  the  district  attorney 
upon  discbarge  of  parties  charged  with  crime, 
the  trial  court  and  the  judge -thereof  have  no 
interest  in  the  proceedings  and  are  in  no  sense 
proper  parties,  and  the  appearance  of  the  trial 
Judge  as  an  attorney  is  prohibited  by  Bev.  Bt. 
1906,  i  248,  and  the  brief  in  his  appearance  by 
his  attorney  is  considered  solely  as  the  brief 
of  amicus  curin. 

2.  Criminal  law  «=9lt34(2)— Upon  error  by 
the  atate»  sufflolency  of  the  evidanoe  to  es- 
tablish corpna  delicti  Is  not  a  reviewable  mat- 
ter. 

Where  parties  charged  with  crime  were  dis- 
charged after  directed  verdict,  and  the  district 
attorney  brings  error  under  Her.  St  1908,  | 
1997,  held,  that  the  sufficiency  of  the  evidenee 
to  establish  the  corpus  delicti  is  not  a  rsTiew- 
able  matter. 
Allen  and  Denison,  JJ.,  dissenting. 

En  Banc. 

Error  to  District  Clonrt,  Garfield  County; 
Jobn  T.  Shumate,  Judge. 

J.  W.  Hopkina  and  another  were  charged 
with  stealing  neat  cattle,  and  at  the  close  of 
the  People's  evidence  there  was  a  directed 
rerdlct  for  the  defendants,  they  were  dl»- 
cbarged,  and  the  district  attorney  brings  er- 
ror under  Rev.  St.  1908,  g  1997,  authorizing 
the  People  to  review  decisions  of  the  trial 
court  in  criminal  cases  on  questions  of  law, 
and  upon  rehearing  the  former  opinion  Is 
withdrawn,  and  writ  dismissed. 

Franlc  Delaney,  Dist.  Atty.,  of  Meeker  (J. 
W.  Kelley,  of  Denver,  of  counsel),  for  the 
People. 

M.  J.  Mayes,  3.  W.  DoUlson,  an(^  John  L. 
Noonan,  all  of  Olenwood  Springs,  for  defend- 
ants in  error. 

S.  Harrison  White,  of  Denver,  for  district 
court  of  Ninth  Judicial  district  of  Colorado 
and  Jobn  T.  Shumate,  Judge  thereof. 

BURKE,  J,  Defendants  were  Informed 
against  under  the  provisions  of  section  1684, 
B.  S.  1908,  and  brought  to  trial  in  the  court 
below  upon  a  charge  of  stealing  one  head  of 
neat  cattle  from  an  unknown  owner.  At  the 
dose   of    the  people's   evidence  defendants 


moved  for  a  directed  verdict  on  the  gnmnd, 
among  others,  that  there  was  no  sufficient 
evidence  of  the  corpus  delicti.  That  motion 
was  sustained,  verdict  was  so  entered,  and 
defendants  discharged.  The  district  attorney 
brings  error  under  section  1997,  R.  S.  1906, 
authorizing  the  people  to  have  so  reviewed 
"dedsionB  of  the  trial  court  in  any  criminal 
case  upon  questions  of  law  arising  upon  the 
trial,"  etc. 

The  district  court  of  Garfield  county  and 
Hon.  John  T.  Shumate,  Judge  thereof,  by 
their  attorney,  S.  Harrison  White,  Joined 
with  the  defendants  in  a  petition  for  rehear- 
ing herein  and  brief  in  support  thereof,  and 
filed  a  separate  reply  brief  to  that  of  the 
people  resisting  the  petition.  In  the  latter  it 
is  said  that  the  interest  of  the  court  and  the 
Judge  is  solely  that  the  law  be  properly  de- 
clared that,  if  they  be  in  error  as  to  th^ir 
right  to  appear  as  parties  herein,  they  have  a 
right,  and  it  is  their  duty,  to  appear  as  amid 
curls,  and  they  request  that  they  be  so  en- 
tered. 

[1]  The  trial  court  and  the  Judge  thereof 
have  no  more  Interest  in  this  proceeding  than 
any  other  court  or  Judge  in  the  state,  and 
th^  are  in  no  sense  proper  parties.  The 
appearance  of  the  trial  Judge  as  an  attorney 
herein  \b  prohibited  under  section  248,  B.  S. 
1908.  l^ence  the  brief  of  Mr.  S.  Harrison 
White  is  considered  solelj'  as  the  brief  of 
amicus  curiie. 

[2]  The  only  question  for  consideration 
here  is:  Was  there  suffldent  evidence  of 
the  corpus  delicti  to  carry  the  cause  to  the 
Jury? 

In  construing  said  section  1997,  we  have 
held  that  the  question  of  the  suffldent^  of 
the  whole  evidence,  where  "there  Is  nothing 
in  the  testimony  to  make  it  specially  ap- 
plicable to  other  cases  which  may  follow,"  is 
not  a  question  reviewable  here  under  said 
section.  People  v,  Kippy,  64  Colo.  597,  173 
Pac.  395.  If  the  question  of  the  sufficiency 
of  the  evidence  as  a  whole  is  not  so  review- 
able, certainly  the  question  of  the  suffldent^ 
of  that  evidence  as  to  any  particular  ele- 
ment of  the  crime  such  as  the  venue,  Qie 
identity  of  the  defendant,  or  the  corpus  de- 
licti, where,  as  here,  "there  is  nothing  in  the 
testimony  to  make  it  specially  applicable  to 
other  cases  which  may  follow,  is  not  so  re- 
viewable, and  that  case  is  conclusive  here. 

The  former  opinion  la  withdrawn,  and  the  - 
writ  dismissed. 

SCOTT,  C.  J.,  not  partidpatlng. 
ALLEN  and  DENISON,  JJ.,  dissent 
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HANDELMAN  V.  MANDEL  at  al. 


(Sopreme  Court  of  Colorado. 


1.  Appeal  and  orror  «:9|0II(I)  —  Finding  oa 
oonfllctiBB  avldenoo  not  disturbed. 

Where  the  evidence  waa  conflicting  aa  to 
whether  the  plaintiff  had  signed  two  deeds,  and 
the  trial  court  found  against  the  plaintiff,  audi 
finding  will  not  be  disturbed. 

2.  Prinolpal  and  aaant  «=37l— Agent  fllUng  own 
name  aa  grantee  In  Uank  deed,  and  paying 
for  proporty,  must  show  good  faith. 

Where  a  principal  bad  left  with  Ms  agent 
deeds  to  property  to  be  sold  by  the  agent, 
wherein  the  name  of  the  grantee  was  left  blank, 
and,  on  the  purchaser's  refusal  to  complete  the 
deal,  the  agent  himself  had  the  previoualy  stip- 
ulated consideration  transferred  to  the  prin- 
cipal, and  filled  in  hia  own  name  in  the  deeds 
and  recorded  them,  the  harden  was  on  him 
to  show  affirmatively  hia  good  faith  when  the 
transaction  waa  attacked  by  the  prindpaL 

8.  Deeds  «=»32  —  Principal  and  agent  ^=^^\^ 
(I)— Agent's    authority   to   fill    In   grantee's 
name  In  deed  may  be  Implied  from  otronm- 
atancea,  and  need  not  be  In  writing. 
Where  property  was  to  be  sold  for  certain 
specified   notes,   and   owner   thereof  had   left 
with  hia  agent  deeda  to  the  property  In  which 
the  grantee's  name  waa  left  blank,  the  qoeation 
waa  one  of  a  partiealar  consideration,  and  not 
a  particnlar  grantee,  so  that  the  agent  had  im- 
plied aathority  to  ^  in  the  grantee's  name  in 
the  blank  in  consideration  of  the  transfer  of 
such  notes  to  the  owner,  and  such  authority 
waa  not  required  to  be  in  writing. 

4.  Principal  and  agent  (S=969(4)— Where  agwit 
to  aell  pnrohased  by  Inserting  bis  name  as 
grantaa  la  deeds  executed  by  principal,  trans- 
aetlon  waa  voidable. 

An  agent  to  seU  could  not  boy  himself,  and 
where  he  did  so,  inserting  his  name  as  grantee 
in  blank  left  for  grantee's  name  in  deed,  'the 
transaction  was  yoidable. 

5.  Deeds  «=332— Owner  of  property,  intrusting 
to  agent  deads  thereof  with  grantee's  name 
laft  blank,  estopped  as  to  third  partial  to  deny 
agent's  authority  to  Ml  In  blanks. 

Where  property  waa  to  be  sold  for  certain 
•pedfied  notes,  and  for  that  purpose  the  owner 
had  left  with  hia  agent  deeds  to  the  property 
in  which  the  grantee's  name  was  left  blank,  and, 
on  the  purchaser's  refusal  to  complete  the  deal, 
the  agent  himself  bought  the  notes  of  such  pro- 
posed purchaser,  and  had  them  transferred  to 
his  principal,  and  filled  in  his  own  name  in  the 
deeds  and  recorded  them,  the  owner  was  es- 
topped aa  to  innocent  purchasers  to  deny  the 
validity  of  the  deeds. 

0.  Mortgagee  «=» 1 34 (3) —Possession  of  prior 
vendor's  tenants  did  not  put  mortgagees  on 
Inquiry. 
Where  property  was  to  be  sold  tor  certain 
■pedfied  notes,  and  for  that  purpose  the  own- 
er had  left  with  lus  agent  deeds  to  the  prop- 
arty  in   which   the   grantee's   name   was   left 
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blank,  and,  on  the  pnrdiaser's  refusal  to  com- 
(No.  9789.)  plete  the  deal  the  agent  himself  bought  the 
notea  of  aiich  proposed  purchaser  and  had  them 
April  4,  102L)  transferred  to  his  prindpal  and  filled  in  his 
own  name  in  the  deeds  and  recorded  them,  and 
ezecated  trust  deeds  to  the  property,  the  ben- 
eficiaries of  the  trust  deeds  were  not  deprived 
of  the  status  of  innocent  mortgagees  for  value 
by  the  fact  that  the  property  was  improved  and 
tenants  of  the  principal  or  owner  were  in  pos- 
session, where  the  deeds  to  the  agent  were  re- 
corded January  28,  and  the  trust  deeds  on  the 
following  January  31  and  February  17,  and 
there  waa  nothing  to  indicate  that  any  rent 
period  passed  between  the  dates  of  such  deeds. 


7.  Vendor  and  purohaaer  «=>232(5,6)  —  Prior 
vendor's  possession   not  oonstrnctlva  notice 
against  his  own  recorded  deed. 
The  rule  that  possession  is  constructive  no- 
tice   was    established    to    protect    the    owner 
against  others,  and  cannot  be  invoked  against 
his  own  recorded  deed,  especially  where  auch 
poaaession  ia  retained  after  the  recording  of 
hia  deed  for  only  anch  a  abort  term  aa  20  days. 

Department  S. 

Error  to  District  Court,  (Mty  and  Gonnty 
of  Denver;   Clarence  3.  Morley,  Judge. 

Action  by  Bessie  Handelman  against  Mau- 
rice Mandel  and  others.  Judgment  adverse 
to  plaintiff,  and  she  brings  error.    Affirmed. 

Edwin  H.  Park,  of  Denyer,  for  plaintUT  in 
error. 

Doud  &  Fowler,  of  Denver,  for  defendants 
In  error  Van  Law  and  PhUlipa.    ' 

BURKE,  J.  Plaintiff  in  error  brought 
this  action  to  cancel  a  deed  from  herself  to 
defendant  in  error  Mandel,  for  damages 
against  blm  in  the  sum  of  $600,  and  to  quiet 
title  to  the  property  against  defendants  Van 
Law  and  Phillips,  for  whose  benefit  Mandel 
had  executed  trust  deeds  to  defendant  In  er- 
ror Malone,  public  trustee.  The  cause  was 
tried  to  the  court  without  a  Jury.  The  court 
found  that  Mandel  was  representing  plain- 
tiff In  making  sale  of  the  property  to  one 
Perry  for  certain  notes  of  the  face  value  of 
|1,'750,  for  which  purpose  plaintiff  had  exe- 
cuted and  left  with  Mandel  two  deeds, 
wherein  the  name  of  the  grantee  was  blank; 
that  Perry  finally  refused  to  dose  the  deal, 
whereupon  Mandel  bought  the  notes  for 
$1,200  cash,  Inserted  his  own  name  in  the 
deeds  and  recorded  them,  and  thereafter  ex- 
ecuted the  trust  deeds  in  question.  The 
court  further  found  that  Mandel  was  guilty 
of  neither  actual  fraud,  deceit,  nor  inten- 
tional wrongdoing  in  his  dealings  with  plain- 
tiff;  that  Van  Law  and  Phillips  were  inno- 
cent purchasers  'for  value,  but  that  aa  be- 
tween plaintiff  and  Mandel  the  latter  had  no 
right  to  make  any  profit  out  of  the  transac- 
tion. The  trust  deeds  were  held  valid,  and 
title  to  the  property  reinvested  in  plaintiff 
subject    thei-eto.     It    was    further    ordered 
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that  within  60  days  from  the  date  of  the  de- 
cree Mandel  should  procure  the  release  of 
the  trust  deeds,  or  pay  to  the  plaintiff  the 
amount  thereof,  whereupon  he  would  be  en- 
titled to  the  Perry  notes,  otherwise  the  same 
were  to  remain  the  property  of  plaintiff.  To 
review  this  Judgment  plaintiff  brings  error, 
contending:  (1)  That  the  deeds  were  for- 
geries; (2)  that  the  deeds  were  void  because 
no  grantee  was  named  therein;  (3)  that  the 
agent  Mandel  could  not  buy;  (4)  that  Van 
Law  and  Phillips,  because  of  their  failure 
to  make  inquiry  of  those  In  possession  of  the 
property,  were  not  innocent  purchasers  for 
value. 

[1]  1.  Plaintiff  in  error  (who  can  neither 
read  nor  write)  contoided  that  she  signed 
but  one  paper,  which  was  represented  to  her 
by  Mandel  to  be  a  receipt  for  the  Perry  notes 
which  she  wished  to  submit  to  an  attorney 
for  examination.  Mandel  maintained  that 
she  signed  two  deeds,  well  knowing  their 
purport  and  contents.  The  evidence  la  con- 
flicting. The  trial  court  found  against 
plalnOff  thereon.  That  finding  will  not  be 
disturbed.  Hallack  et  al.  v.  Stockdale  et  al., 
14  Colo.  198,  23  Pac.  340. 

[2]  It  is  doubtless  true  that  in  cases 
such  as  the  present  the  burden  is  on  the 
agent  to  show  affirmatively  his  good  faith 
(Webb  et  al.  v.  Marks,  10  Colo.  A.pp.  429,  431, 
51  Pac.  518) ;  and  it  has  been  held  that,  if 
the  findings  are  clearly  against  the  weight 
of  the  evidence,  they  will  be  set  aside.  In 
our  opinion  no  such  showing  is  here  made. 

[3]  2.  Plaintiff  contends  that  not  only  had 
Mandel  no  authority  to  insert  the  name  of  a 
grantee  in  these  deeds,  but  that  such  author- 
ity, if  it  existed,  would  have  to  be  In  writ- 
ing. Bearing  in  mind  that  if,  as  found  by 
the  trial  court,  Mandel's  theory  of  this  trans- 
action is  correct,  then  plaintiff  was  selling 
this  fToperty  for  the  Perry  notes,  the  ques- 
tion was  one  of  a  particular  consideration, 
not  a  particular  grantee.  The  case  is  there- 
fore governed  by  HalUwlli  v.  Welble  et  al., 
64  Colo.  295,  171  Pac.  372.  This  is  a  com- 
plete answer  to  plaintiff's  contention  that 
HalUwlli  ▼.  Welble,  supra,  rests  upon  a  giv- 
en state  of  facts  different  from  those  here 
existing.  An  examination  of  that  case,  how- 
ever, discloses  that  It  was  decided,  not  upon 
spedflc  facts  appearing  therein,  but  upon 
very  broad,  general  principles  adopted  by  the 
court,  obviating  any  necessity  for  the  au- 
thority to  insert  the  name  of  a  grantee,  in 
an  otherwise  completed  and  executed  deed, 
to  be  in  writing. 

[4, 6]  3.  It^  is  true  that  Mandel,  being 
plaintiff's  agent  to  sell,  could  not  himself 
buy,  and  if  he  did  so  the  transaction  was 
voidable.  The  findings  and  judgment  of  the 
court  In  the  instant  case  establish  that  prin- 
ciple, and  permit  Mandel  to  take  no  advan- 
tage of  his  conduct.  The  real  question  here 
Is  as  to  the  rights  of  an  innocent  purchaser 
for  whose  position  plaintiff  is  herself  respon- 


sible. She  .placed  in  Mandel's  hands  the 
deeds  in  question  with  authority  to  fill  in  the 
name  of  the  grantee,  thus  putting  it  in  tilB 
power  to  record  sudi  deeds  to  himself,  de- 
void of  anything  which  would  put  Van  Law 
and  Phillips  upon  notice  of  their  invalidity. 
As  to  them  she  is  therefore  estopped  to  deny 
that  these  are  her  deeds.  Halliwill  v.  Wel- 
ble, supra. 

[B]  4.  The  property  in  question  was  im- 
proved, and  tenants  of  plaintiff  were  in  pos- 
session. It  Is  contended  that  the  duty  de- 
volved upon  Van  Law  and  Phillips  to  inquire 
of  these  tenants  concerning  the  ownership 
of  the  property,  and  that  they  are  bound  by 
the  fact  which  would  thus  have  been  dis- 
closed, L  e.,  that  these  tenants  were  tenants 
of,  and  their  possession  the  possesion  of, 
plaintiff.  Mandel's  deeds  were  recorded 
January  28,  1919.  The  Van  Law  trust  deed 
was  dated  January  31,  1919,  and  the  Phillips 
trust  deed  February  17,  1919.  There  is 
therefore  nothing  to  indicate  that  any  rent 
period  passed  between  the  date  of  the  Man- 
del  deed  and  the  date  of  the  Phillips  tmst 
deed,  and  no  reason  to  believe  that  an  in- 
quiry of  these  tenants  on  the  part  of  Tan 
Law  and  Phillips  would  have  disclosed  any 
contention  on  the  part  of  plaintiff  of  the  in- 
validity of  Mandel's  title.  Moreovier,  the 
possession  of  tenants  was  only  the  posses- 
sion of  plaintiff  while  title  remained  in  her. 
If  the  deeds  to  Mandel  were  in  fact  valid  (a 
subject  upon  which  tenants  could  be  pre- 
sumed to  have  no  information),  then  tbeit 
possession  was  the  possession  of  IfondeL 
Inquiry  of  the  tenants  would  therefore  have 
been  futile. 

[7]  The  rule  that  possession  is  constmc- 
tive  notice  was  established  to  protect  the 
owner  against  others.  It  cannot  be  invoked 
against  his  own  deed.  Bloomer  v.  Hender- 
son, 8  Mich.  395,  77  Am.  Dec.  453,  458.  Had 
plaintiff  been  in  possession  in  x>crson  in- 
stead of  by  her  tenants,  her  recorded  deed 
would  have  been  a  complete  answer  thereto. 
Exon  v.  Dancke,  24  Ore.  110,  114,  32  Pac. 
1045.  Such  possession  would  have  been  ai- 
tirely  consistent  with  the  deed.  .  Western 
Chemical  Co.  ▼.  McCaffrey,  47  Colo!  897,  107 
Pac.  1081, 135  Am.  St  Rep.  234.  In  no  event 
could  the  short  term  of  possession  here  have 
been,  of  Itself  and  against  the  record,  notice 
to  subsequent  purchasers  of  adverse  claims. 
Crooks  V.  Jenkins,  124  Iowa,  317,  320,  100 
N.  W.  82,  104  Am.  St  Rep.  326;  Rowsey  v. 
Jameson  et  al.,  46  OkL  780,  780,  149  Pac.  8S0. 

Counsel  for  plaintiff  in  error  cites,  and  re- 
lies upon,  the  case  of  Hltchens  v.  Milner  Ia 
O.  &  T.  Co.,  66  C<do.  597,  178  Pat  575,  but 
that  case  is  against  him.  There  the  court 
merely  held  that  the  possession  "described 
in  the  complaint"  gave  constructive  notice. 
That  possessslon  was  of  a  claimant,  not  bla 
tenant,  and  bad  continued  for  some  18 
years. 

The  court  is  bound  by  the  findings  of  tlia 
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trial  Judge  as  to  the  Yalidity  of  the  deeds  In 
question.  The  fact  that  the  name  of  the 
grantee  was  left  blank  In  these  deeds  does 
not  vitiate  them  ander  the  circumstances  In 
this  case.  Plaintiff,  haying  put  it  in  the 
power  of  Mandel  to  complete  and  record  the 
deeds  in  question,  cannot  set  up,  as  against 
innocent  purchasers  for  value,  the  rule  that 
her  agent  to  sell  could  not  himself  buy.  In- 
quiry on  the  part  of  Van  Iaw  and  Phillips 
of  the  tenants  of  the  premises  concerning 
the  ownership  thereof  would  have  been  fu- 
tile, and,  although  disclosing  a  supposed 
tenancy  under  plaintiff  would,  within  so 
short  a  time  after  the  date  of  her  deeds  to 
Mandel,  have  been  no  notice  of  adverse  pos- 
session. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  Is  affirmed. 


TELL.E3R,   J.   (sitting  for 
and  BAIIiBT,  J.,  concur. 


SCJOTT,  O.  JJ, 


(23  Idalio.  709) 

MILLER  V. 


PROUT  at  al.    (No.  3311.) 


(Supreme  Ooort  of  Idaho.   April  27, 1921.) 


1.  Judgmeat  •=»25l(l)— Jadgmoiit  granting 
rallef  beyond  pleadings  and  Issnos  void. 

A  Judgment  which  grants  relief  beyond  the 
■cope  of  the  allegationg  of  the  pleadings  and  is- 
sues joined  or  litigated  In  the  action  Is  void. 

2.  Jndgniont  «=>346— DIttrlot  oonrt  nay  vacate 
Jadgnent  void  on  face  of  Jndgniont  roll. 

A  district  conrt  may  at  any  time  vacate  or 
set  aside  a  judgment  previously  entered,  when 
it  is  apparent  npon  the  face  of  the  Judgment 
roll  that  such  judgment  is  void. 

3.  JMdgment  «=>386(3)— Void  Judgment,  not 
apparently  Invalid  on  Judgment  roll,  may  ho 
vacated  on  motion. 

A  void  judgment,  the  invalidity  of  which 
does  not  appear  upon  the  face  of  the  Judgment 
roll,  may  be  vacated  upon  motion  within  a  rea- 
sonable time. 

Appeal  from  District  Court,  Ada  Oonnty; 
Chas.  P.  McCarthy,  Judge. 

Action  by  Lee  Charles  Miller  against 
George  H.  Fanll  and  others  to  determine 
priority  at  water  rights.  Judgment  was  ren- 
dered for  plaintiff  and  in  favor  of  defend- 
ants FanU.  A  motion  to  vacate  was  denied, 
except  as  to  defendants  named,  and  from 
the  order  they  alone  appeal    Affirmed. 

See,  iBlso,  32  Idaho,  728,  187  Fac.  948. 

Claude  W.  Qlbson,  of  Boise,  for  appellants. 

Karl  Paine,  of  Boise,  for  respondents 
Front. 

Hugh  E.  McElroy,  of  Boise,  for  respond- 
ent Miller. 


BIGB,  C.  J.  This  action  was  commenced 
by  Iiee  Clharles  Miller  against  a  large  num- 
Yyo!  at  defendants  to  obtain  an  adjudlcati<« 
of  bis  right  to  the  use  of  water  flowing  in 
Porter  creek  in  Boise  county.  Judgment 
was  entered,  in  which  the  priority  of  Mill- 
er's right  was  decreed,  and  the  defendants 
were  enjoined  from  Interference  therewith. 
The  decree  also  contained  a  paragraph  ad- 
judicating the  priority  of  defendants  George 
H.  Faull  and  wife,  and  enjoining  their  co- 
defendants  from  interfering  with  the  right 
BO  decreed.  (Certain  of  the  defendants  in  the 
action,  who  were  codefendants  with  Oeorga 
H.  FanU  and  wife,  filed  a  motion  to  vacate 
and  set  aside  the  Judgment  on  the  gronnd  of 
mistake.  Inadvertence,  surprise,  and  excus- 
able neglect  under  CI.  S.  |  8726.  The  motion 
also  requested  the  court  to  open  the  Judg- 
ment "and  relieve  the  said  defendants  and 
each  of  them  from  that  portion  of  said  Judg^ 
ment  granting  affirmative  r^ef  against 
them  and  each  of  them,  in  favor  of  defend- 
ants Oeorge  H.  Faull  and  Mary  A.  Faull,  his 
wife."  One  of  the  grounds  of  the  motion 
was  tliat  the  court  was  without  Jurisdiction 
to  decree  affirmative  relief  granted  in  said 
Judgment  in  favor  of  the  defendants  Faull, 
and  that  the  part  of  the  Judgment  granting 
affirmative  relief  to  them  is  null  and  void. 
The  court  denied  the  motion  to  vacate  the 
Judgment  The  order,  however,  contained 
the  following: 

"It  la  further  ordered  that  that  part  of  said 
judgment  which  is  in  favor  of  the  defendants 
George  H.  Faull  and  Mary  A.  Faull,  his  wife, 
and  against  the  above-named  defendants  and 
movants,  be  and  the  same  is  hereby  vacated 
and  set  aside;  that  is  to  say,  it  is  hereby  or- 
dered that  that  specific  part  of  said  judgment 
which  provides  that  the  water  rights  of  de- 
fendants Oeorge  H.  Faull  and  Mary  A.  Faull 
for  1.6  cubic  feet  per  second,  being  the  equiva- 
lent of  80  inches  of  the  waters  of  Porter  creek, 
Boise  county,  Idaho,  is  the  second  priority  from 
said  creek,  as  against  each  and  all  of  the 
other  of  said  defendants  herein,  being  the 
above-named  defendants  and  movants,  and  that 
the  right  and  title  of  said  defendants  George 
H.  FanU  and  Mary  A.  EViuU  to  said  water  right 
is  hereby  quieted  and  determined  as  against 
said  defendants  and  each  of  them,  being  tho 
above-named  defendants  and  movants,  and  that 
each  of  said  defendants  are  hereby  perpetually 
enjoined  and  restrained  from  interfering  with 
the  diversion  and  use  thereof  by  the  said  de- 
fendants George  H.  FanU  and  Mary  A.  FanU 
and  their  successors  in  title,  be  and  the  same 
is  vacated  and  set  aside." 

iDefendanta  George  H.  Faull  and  wife  have 
appealed  from  the  order. 

It  is  urged  by  respondents  that  the  por- 
tion of  the  Judgment  vacated  by  the  court 
was  void.  They  set  forth  in  affidavits  that 
the  defendants  in  the  action,  including  FauU 
and  wife,  previous  to  the  trial,  had  entered 
into  an  understanding  and  agreement  that— 


«S>For  otlwr  oaMS  ■«•  lun*  topic  and  KBT-NIIMBES  is  >U  K*r-Numb*rM  SlgesU  utd  InduM 


Digitized  by 


Google 


1024 


197  PACIFIC  RBPOBTEB 


(Idaho 


"the  riglit  asserted  by  the  plaintiff  tn  snch  ac- 
tion would,  it  established,  work  a  common  in- 
jury against  all  of  the  said  defendants,  and 
that  it  would  be  to  the  best  interests  of  all  the 
defendants  not  to  compel  an  adjudication  of 
the  rishts  of  tBe  defendants  as  among  them- 
selves; that  it  was  further  agreed  by  and 
among  the  parties  to  said  agreement  that  the 
judgment  entered  in  said  action  should  deter- 
mine the  validity  of  plaintiff's  claim,  but  that  it 
should  not  have  the  effect  of  binding  or  in  any 
wise  prejudicing  the  rights  of  said  defendants 
or  any  of  them  as  among  themselves  with  re- 
gard to  any  issue,  matter  or  thing  involved  in 
said  action;  *  •  •  that  it  was  pursuant  to 
said  understanding  or  agreement  that  the  an- 
swers and  crosa-complaints  filed  by  said  de- 
fendants were  not  served  upon  any  parties  to 
the  action,  other  than  the  plaintiff,  Lee  Charles 
Miller,  and  that  as  a  result  thereof  no  issue 
was  ever  joined  as  between'  the  said  defendants 
or  any  of  them.    •    •    •  •» 

Appellant  George  H.  Fanll  by  affidavit 
denied  tbat  he  bad  entered  into  such  agree- 
ment, or  authorized  tiis  attorney  to  do  so. 

Service  of  the  cross-complaint  is  essential 
to  give  the  court  Jurisdiction  to  try*  the  cause 
of  action  therein  set  forth.  C.  S.  |  6699. 
Such  service,  however,  may  be  waived.  It 
is  contended  by  appellant  that  the  record 
shows  waiver  of  service  of  the  cross-com- 
plaint by  reason  of  a  stipulation  filed  in  the 
action,  which  contained  the  following  par- 
agraph: 

"Tbat  upon  eross-ezamination  any  party  may 
examine  witnesses  fully,  whether  in  diief  or 
cross-examination,  as  to  the  canses  of  action 
alleged  in  the  complaint  or  cross-complaints 
of  the  parties  hereto." 

This  stipulation  was  signed  by  the  attor- 
neys for  the  respondents  berein.  It  Is  doubt- 
fnl  whether  this  stipulation,  standing  alone, 
would  amount  to  a  waiver  of  service  and  a 
general  appearance,  In  view  of  our  statute. 
O.  8.  I  7202;  Washington,  eta.  Land  Co.  v. 
WeJser  Nat  Ban%,  26  Idaho,  717,  146  Pac. 
116.  The  record  discloses,  however,  that 
upon  the  trial  respondents  consented  to  the 
introduction  of  certain  exhibits  on  the  part 
of  appellants  Faull  and  wife,  and  also  cross- 
examined  Mr.  Faull  when  a  witness  on  his 
own  behalf.  We  think  that  participation  in 
the  trial  of  a  cause  of  action  by  examining 
and  cross-examining  witnesses  therein 
amounts  to  a  general  appearance,  and  Is  a 
waiver  of  service  of  process  or  of  a  cross- 
complaint  4  C.  J.  1333,  i  27;  Sheldon  v. 
Landwehr,  159  Cal.  778,  116  Pnc.  44;  Scha- 
fer  y.  Moe,  72  111.  App.  60.  See,  also,  Shaw 
T.  Martin,  20  Idaho,  168,  117  Pac.  853. 

The  cross-complaint  of  appellants  Faull 
and  wife  alleges  tbat  appellants  are  the  own- 
era  of  certain  lands  which  are  arid  in  char- 
acter. It  then  sets  out  the  inceptlcm  and 
perfection  of  a  water  right  by  one  D.  B. 
Mooney,  which,  appellants  subsequently  ac- 
quired. It  also  sets  out  their  claim  to  an 
additional   water  right  initiated  by   them- 


sdves,  and  they  dalm,  under  Oielr  appro- 
priations aforesaid,  the  prior  and  first  right 
to  the  use  of  210  inches  of  tlie  waters  of 
Porter  creek,  except  50  inches  of  water 
therefrom,  measured  under  a  4-lnch  pressure, 
to  the  use  of  which  they  admit  the  plaintUf 
had  a  prior  right 

Nowhere  in  the  cross-complaint  of  appel- 
lants is  any  mention  made  of  their  codefend- 
ants,  directly  or  indirectly,  nor  is  it  alleged 
that  they  or  any  one  else  has  interfered  or 
threatened  to  interfere  with  their  right,  nor 
is  it  alleged  that  any  water  right  of  their  co- 
defendants  Is  subsequent  or  inferior  to  their 
own.  The  cross-complaint  does  not  state  a 
cause  of  action  against  the  codefendants  of 
Faull  and  wife.  Kamsey  v.  DIst  Otourt  33 
Idaho,  ,  193  Pac.  733. 

[1]  A  Judgment  must  rest  upon  sufficient 
pleadings.  It  is  true  that  under  C.  S.  |  6707, 
the  allegations  of  the  pleadings  must  be  lib- 
erally construed,  with  a  view  to  substantial 
Justice  between  the  parties.  McCormick  v. 
Smith,  23  Idaho,  487,  130  Pac.  999.  ETvery 
reasonable  intendment  is  indulged  in  favor 
of  thti  sufficiency  of  the  complaint,  and  all 
inferences  of  fact  which  may  be  drawn  from 
the  facts  alleged  must  be  deemed  within  rea- 
sonable limits  to  be  alleged,  unless  It  is  spe- 
(dally  attached  by  demurrer  or  motion.  Mode 
T.  Myers,  30  Idaho,  159,  164  Pac.  91;  New- 
port Water  Co.  v.  Kellogg,  31  Idaho,  574,  174 
Pac.  602.  These  cases,  however,  do  not  go 
so  far  as  to  hold  that  a  Judgment  may  be 
sustained  when  there  la  an  entire  lack  of 
essential  allegations  to  support  It 

"In  addition  to  tbe  jurisdiction  of  the  parties 
and  subject-matter,  it  is  necessary  to  the  valid- 
ity of  a  Judgment  that  the  court  have  juris- 
diction of  the  question  which  its  judgment  as- 
sumes to  decide,  or  of  the  particular  remedy  or 
relief  which  it  assumes  to  grant"  Qile  v. 
Wood,  82  Idaho,  762,  188  Pac.  36. 

In  that  case  it  was  held  that  It  was  be- 
yond the  Jurisdiction  of  the  court  to  order 
a  deficiency  judgment  in  an  action  for  the 
foreclosure  of  a  mortgage  against  a  party, 
in  the  absence  of  an  allegation  in  the  com- 
plaint to  the  effect  that  the  party  was  in- 
debted to  the  plaintiff. 

"Neither  can  it  [a  court]  go  beyond  the  is- 
sues and  pass  upon  a  matter  which  the  par- 
ties neither  submitted  nor  intended  to  submit 
for  its  determination."  Black  on  Judgments 
(2d  Ed.)  i  216,  p.  323;  Munday  t.  Vail.  84  M. 
J.  Law,  418;  McFadden  v.  Ross,  lOS  Ind.  612, 
8  N.  E.  161;  Sache  v.  GiUette  &  Wallace.  101 
Minn.  169,  112  N.  W.  386,  U  L.  R.  A.  (N.  &.) 
803,  118  Am.  St.  Rep.  612,  11  Ann.  Cas.  348: 
Newman  v.  Bullock,  23  Colo.  217,  47  Pac.  379; 
Sandoval  v.  Rosser  (Tex.  Civ.  App.)  26  S.  W. 
030. 

[2]  A  Judgm^it  void  upon  ita  face  may 
be  set  aside  upon  motion  of  a  i>arty  or  up<Mi 
the  court's  own  motion  at  any  time,  and  tbe 
court  may  also  strike  fr<Hn  tlie  Judgment 


Digitized  by 


Google 


Idaho) 


STATE  V.  SYSTBai 
(1»7  P.) 


1025 


and  vacate  any  portion  thereof  which  is 
void.  Gile  ▼.  Wood,  supra ;  Nlzon  v.  Tong- 
ren,  33  Idaho,  — ,  193  Paa  731. 

DifBculty  may  arise  In  determining  wheth- 
er a  judgment  Is  void  upon  its  face,  because 
It  grants  relief  beyond  the  scope  of  the  al- 
legations of  the  complaint.  See  Reynolds  v. 
Stockton,  140  U.  S.  254,  U  Sup.  Ct.  773,  36 
L.  Ed.  464.    In  that  case  it  is  said: 

"A  jodgment  to  be  condusire  upon  the  par- 
ties to  the  litigation,  must  be  responsive  to 
the  matters  controverted.  Nor  are  we  con- 
cerned with  the  question  as  to  the  rule  which 
obtains  in  a  case  in  which,  while  the  matter  de- 
termined was  not,  in  fact,  put  in  issue  by  the 
pleadings,  it  is  apparent  from  the  record  that 
the  defeated  party  was  present  at  the  trial  and 
actually  litigated  that  matter.  In  such  a  case 
the  proposition  so  often  affirmed  that  that  is 
to  be  considered  as  done  which  ought  to  nave 
been  done,  may  have  weight,  and  the  amend- 
ment which  ought  to  have  been  made  to  con- 
form the  pleadings  to  the  evidence  may  be 
treated  as  having  been  made.  Here  there  was 
no  appearance  after  the  filing  of  the  answer, 
and  no  participation  in  the  trial  or  other  pro- 
ceedings. Whatever  may  be  the  rule  where 
substantial  amendments  to  the  complaint  are 
permitted  and  made,  and  the  defendant  re- 
sponds thereto,  or  where  it  appears  that  he 
talces  actual  part  in  the  litigation  of  the  mat- 
ters determined,  the  rule  is  universal  that, 
where  be  appears  and  responds  only  to  the 
complaint  as  filed,  and  no  amendment  is  made 
thereto,  the  judgment  is  conclusive  only  so  far 
as  it  determines  .matters  which  by  the  plead- 
ings are  put  in  issue." 

[3]  A  void  Judgment,  the  Invalidity  of 
which  does  not  appear  upon  the  face  of  the 
judgment  roll,  may  be  vacated  upon  motion 
made  within  a  reasonable  time.  Norton  v. 
Atchison,  etc.,  K.  Co.,  97  Cal.  388,  30  Pac.  585, 
32  Pac.  452,  33  Am.  St.  Rep.  198;  People  v. 
Temple,  103  Cal.  447,  87  Pac.  414.  A  motion 
to  vacate  a  judgment  Is  a  direct  and  not  a 
collateral  attacic,  and  any  fact  going  to  show 
the  invalidity  of  the  judgment  can  be  pre- 
sented at  the  bearing  of  the  motion.  Norton 
V.  Atchison,  etc.,  R.  Co.,  supra. 

In  the  aflSdavits  submitted  in  support  of 
tbe  motion,  It  is  stated  that  no  evidence  was 
Introduced  by  the  defendants  or  any  of  them 
seeldng  to  establish  any  right  of  action 
against  any  party  or  parties  to  said  action 
other  than  the  plaintiff;  that  on  the  oral 
argument  attention  of  the  district  court  was 
called  to  tbe  state  of  the  pleadings,  and  the 
fact  that  no  issue  had  l>een  Joined  as  between 
any  of  the  defendants.  The  motion  was 
based  in  part  upon  the  entire  record  of  tbe 
trial,  and  the  court  certified  that  this  record 
yr&B  considered  by  blm  in  passing  upon  the 
motion. 

A  careful  consideration  of  tbe  affidavits. 
In  connection  with  the  record  on  the  trial, 
leads  to  the  conclusion  that  tbe  trial  of  the 
cause  of  action  set  forth  in  appellants'  cross- 


complaint  was  limited  to  the  issues  tendered 
thereby,  and  that  the  judgment  in  appel- 
lants' favor'  was  not  responsive  to  their 
cross-complaint,  or  to  any  issue  raised  and 
determined  in  the  action. 

The  order  of  the  court  is  affirmed.  Costs 
awarded  to  respondents. 

BUDGE,  DUNN,  and  LEB,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not 
sit  at  the  bearing,  and  took  no  part  in  tbe 
decision. 


(33  Idaho,  761) 

STATE  V.  SYSTER  et  al.     (No.  339 1  a.) 

(Supreme  Court  of  Idaho.    May  18,  1921.) 

Criminal  law  «=»!023(2)— Order  requiring  to- 
ourity  to  keep  the  peace  not  appealable.  . 

The  order  of  a  magistrate,  requiring  a  per-, 
son  informed  against  to  give  security  to  keep 
the  peace,  in  the  proceedings  prescribed  by  O. 
S.  SS  8630-8687,  is  not  a  judgment  of  convic- 
tion rendered  in  a  criminal  action,  and  no  ap- 
peal Ues  from  such  order. 

Appeal  from  District  Court,  Gooding  Coun- 
ty;  H.  F.  Bnsign,  Judge. 

Otis  B.  Syster  and  Mollie  Syster  were  re- 
quired by  a  magistrate  to  give  a  bond  to  keep 
the  peace,  and,  from  an  order  dismissing  their 
appeal  to  tbe  district  court,  they  appeal.  Af- 
firmed. 

Walters  &  Eiodgln,  of  Twin  Falhj,  toe  ap- 
pellants. 

Roy  L.  Black,  Atty.  Gen.,  and  0.  S.  Hill, 
Asst  Atty.  (Sen.,  for  tbe  State. 

LEE2,  J.  An  Information  was  filed  with  the 
probate  Judge  of  Gooding  county,  Idaho,  sit- 
ting as  a  magistrate,  charging  that  appellants 
had  tlireatened  to  commit  an  offense  against 
the  person  of  the  complaining  witness  and 
others.  A  warrant  of  arrest  was  issued,  and 
appellants  were  brought  before  him  and  a 
hearing  had  on  the  information.  Tbe  magis- 
trate's record  recites  that: 

"The  court,  after  hearing  the  evidence,  finds 
for  the  plaintiff  against  the  defendants,  and 
orders  that  the  al>ove-named  defendants,  Otis 
Syster  and  Mollie  .Syster,  give  a  peace  bond, 
with  two  sureties  to  be  approved  by  the  court, 
in  the  sum  of  $500" 

— and  the  costs  of  the  proceedings  were  as- 
sessed against  appellants.  From  this  or- 
der they  appealed  to  the  district  court,  where 
on  motion  their  appeal  was  dismissed,  and 
this  appeal  is  from  such  order  of  dismissal. 

The  only  error  complained  of  is  that  the 
district  court  erred  in  dismissing  the  appeal 
from  the  order  of  the  probate  Judge,  sitting 
as  a  magistrate.  While  the  magistrate's  pro- 
ceedings were  somewhat  Irregular,  and  did 
not  conform  in  all  respects  with  the  requlre- 
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ments  of  C.  S.  H  8630-8637,  the  only  auestion 
presented  to  this  court  by  this  appeal  Is  as  to 
Whether  an  appeal  lies  from  such  aq  order. 

In  these  proceedings,  the  order  of  a  magis- 
trate, requiring  the  person  informed  against 
to  give  security  to  keep  the  peace,  la  not  a 
judgment  of  conviction  rendered  in  a  criminal 
action,  and  therefore  no  appeal  lies  from 
such  order.  Holllday  v.  Holliday,  123  Gal. 
26,  56  Pac.  703 ;  Howard  v.  State,  121  Ala. 
21,  25  South.  1000;  State  v.  LycHi,  93  N. 
O.  575 ;  State  v.  Locust,  63  N.  O.  574 ;  Fish- 
er V.  Hamilton,  49  Ind.  Hil ;  State  v.  Cooper, 
90  Ind.  575;  Welsselmon  t.  State,  95  Wis. 
274,  70  N.  W.  169;  and  note  In  90  Am.  St 
Bep.  799. 

G.  S.  S  9263,  provides  that  a  defendant  may 
appeal  to  the  district  court  from  any  judg- 
ment of  conviction  rendered  In  a  criminal  ac- 
tion by  a  probate  or  justice's  court  This  not 
being  a  judgment  of  conviction  rendered  in 
a'  criminal  action,  no  right  of  appeal  exists. 
State  V.  Grady,  31  Idaho,  272,  170  Pac.  85; 
Bhodenbaugh  t.  Stingel,  SI  Idaho,  694,  174 
Paa  604;  Brans  State  Bank  v.  Skeen,  30 
Idaho,  708,  167  Pac.  1165. 

The  record  discloses  no  error,  and  the  judg- 
ment of  the  lower  court  is  afDrmed. 

BIOE,  G.  3.,  and  BUDGE.  McCABTHT, 
and  DUNN,  JJ.,  concur. 


(33  Idalio.  722) 

WILSON  V.  PECK.     (No.  3304.) 

(Supreme  Conrt  of  Idaho.    April  29,  1921.) 

(BvOabiu  hy  the  Court.) 

t.  Appeal  and  error  9=>382— Justices  of  the 
peace  «=> 1 59 (7)— Undertaking  for  $100  suf- 
flclent  where  stay  not  claimed. 

Under  C.  S.  §  7183,  an  undertaking  In  the 
•nm  of  $100  is  a  sufficient  undertaking  on  ap- 
peal from  a  judgment  of  a  justice  or  probate 
court,  where  a  stay  of  proceedings  is  not 
claimed. 

2.  Appeal  and  error  «=»383— Justices  of  the 
peace  «=»  1 59  (8)— Where  stay  not  dalmed, 
undertaking  must  contain  additional  statu- 
tory conditions. 

In  an  appeal  from  a  judgment  of  a  jus- 
tice or  probate  court  if  a  stay  of  proceedings 
be  claimed,  the  undertaking  must  contain  the 
additional  conditions  prescribed  by  C.  S.  §  7183, 
depending  in  each  case  on  the  character  of  the 
action. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  J.  J.  Wilson  against  L.  W.  Peck. 
Judgment  for  defendant  in  the  probate  court 
a  motion  to  dismiss  an  appeal  to  the  dis- 
trict court  on  the  groimd  that  no  undertaking 


had  been  filed  was  sustained,  and  plaintiff 
appeals.  Beversed  and  remanded,  with  di- 
rections. 

Eustace  ft  Groome,  of  Caldwell,  for  appel- 
lant 

B.  B.  Scatterday,  of  Pontlac,  111.,  O.  M. 
Van  Duyn,  of  San  Francisco,  Oal.,  and  Alfred 
F.  Stone,  of  Caldwell,  for  respondent 

IiEE,  J.  l%ls  action  was  commenced  by 
appellant  in  the  prot>ate  court  of  Canyon 
county,  in  claim  and  delivery,  to  recover  pos- 
session of  a  colt  described  in  the  pleadings, 
to  which  appellant  claimed  ownership  and  the 
right  to  immediate  possessicm.  The  statu- 
tory affidavit  and  undertaking  in  claim  and 
delivery  were  made,  and  the  sheriff  took  pos- 
session under  appellant's  requisition,  but  be- 
fore delivery  to  him,  respondent  executed  a 
redelivery  bond  and  retained  possession  of 
the  animal  in  question.  Upon  the  trial,  the 
probate  court  gave  judgment  for  the  respond- 
dent,  holding  that  title  and  right  to  posses- 
sion was  in  him.  Appellant  appealed  from 
said  Judgment  to  the  district  court  where, 
after  the  first  trial,  which  resulted  in  a  dis- 
agreement of  the  jury,  respondoit  movdd  to 
dismiss  the  appeal  on  the  ground  that  the 
court  had  no  jurisdiction  to  try  said  cause, 
because  a  suflicient  undertaking  on  appeal 
had  not  been  given  as  required  by  law.  Be- 
fore the  order  to  dismiss  the  appeal  was  made, 
counsel  for  ai^ellant  asked  leave  to  file  a 
new  and  sufficient  undertaking,  to  cover  the 
objections  made  by  respondent  The  court 
refused  to  permit  the  filing  of  a  new  under- 
taking, and  dismissed  the  appeal,  on  the 
ground  that  it  had  no  jurisdiction  to  author- 
ize the  filing  of  a  new  imdertaldng  after  the 
expiration  of  30  days  from  the  rendition  of 
judgment  in  the  probate  court  and  because 
the  bond  filed  was  void.  EVom  the  judgment 
of  dismissal  this  appeal  is  taken. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  allow  him  to  file  a  new  under- 
taking, sustaining  the  motion  to  dismiss,  and 
rendering  judgment  for  defendant 

A  determination  of  the  question  presented 
by  this  appeal  involves  a  construction  of  O. 
S.  §  7183  (B.  C.  I  4842).  Counsel  for  appe- 
lant contends  that  because  respondent  gave 
a  redelivery  bond  in  the  original  action  and 
retained  possession  of  the  property  sought  to 
be  recovered  by  appellant,  and  the  possession 
of  the  property  never  having  been  obtained 
by  him,  the  judgment  of  the  probate  court 
was  in  effect  only  a  money  judgment,  and 
for  this  reason  the  undertaking  on  appeal  to 
the  district  court  was  sufficient  The  charac- 
ter of  an  action  in  claim  and  delivery  does 
not  change  by  reason  of  defendant  giving  a 
redelivery  bond  and  retaining  possession  ot. 
the  property  in  controversy.  But  aside  from 
this  consideration,  the  undertaking  vras  suf- 
ficient as  an  appeal  bond,  although  it  did 
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not  stay  the  proceedings.  The  first  provision 
of  C.  S.  i  7183,  provides  that: 

"An  appeal  from  a  jnstice'a  or  probate  court 

is  not  eCFectual  for  any  purpose  unless  an  un- 
dertaking be  filed,  with  two  or  more  sureties, 
in  the  sum  of  $100,  for  the  payment  of  the 
costs  on  the  appeal." 

[1]  This  is  equivalent  to  saying  that  the 
giving  of  an  undertaking  with  two  sureties  in 
the  sum  of  $100  is  a  sufficient  undertaking  In 
any  case  on  appeal  under  this  section,  where 
a  stay  of  proceedings  is  not  claimed. 

[2]  The  remaining  provisions  of  this  sec- 
tion relate  to  the  additional  obligations  which 
must  be  included  in  the  undertaking  if  a  stay 
of  proceedings  be  claimed,  and  specifies  the 
provisions  that  must  be  inserted  in  the  un- 
dertaking if  a  stay  of  proceedings  Is  claimed 
in  the  several  classes  of  actions  moitloned; 
that  is.  If  a  stay  be  claimed  in  an  action  for 
a  money  judgment,  the  undertaking,  in  addi- 
tion to  the  $100  required  to  make  the  appeal 
effectual,  must  be  In  a  sum  equal  to  twice  the 
amount  of  the  Judgment,  including  costs. 
Where  it  Is  for  the  recovery  of  specific  per- 
sonal property,  It  must  be  for  an  additional 
amount  twice  the  value  of  the  property,  In- 
cluding costs,  and  conditioned  that  the  appel- 
lant will  obey  the  orders  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dis- 
missed ;  and  where  the  Judgment  directs  the 
delivery  of  possession  of  real  property.  If  the 
execution  be  stayed,  the  undertaking  must 
provide  that  the  appellant  will  not  commit, 
or  suffer  to  be  committed,  any  waste  there- 
on, and  that  appellant  will  x>ay  the  value  of 
the  use  and  occupation  of  the  premises  from 
the  time  of  appeal  until  the  delivery  of  pos- 
session, if  the  appeal  be  dismissed  or  the 
Judgment  be  affirmed. 

This  section,  as  it  appears  in  the  Revised 
Statutes  and  also  In  the  Revised  Code,  is 
not  paragraphed,  and  "or"  is  used  in  the 
sense  of  "and."  California  Code  Civ.  Proc. 
i  978,  is  substantially  the  same,  and  the 
compilers  have  paragraphed  the  section;  and 
in  McConky  v.  Superior  Court,  66  Cal.  88,  it 
Is  held  that  "or"  should  be  read  "and."  In 
Compiled  Laws  of  1919,  tills  section  was  par- 
agraphed, and  the  word  "or"  changed  to 
"and,"  evidently  to  clarify  its  meaning,  and 
this  change  was  followed  In  O.  S.  i  7183. 

This  section  is  somewhat  redundant  and 
ambiguous,  but  upon  a  comparison  of  its  pro- 
visions with  Cal.  Code  Civ.  Proc  {  978,  it 
seems  clear  that  the  first  clause  or  paragraph 
is  Intended  to  apply  to  all  cases  on  appeal 
from  the  Justice's  or  probate  court,  and  an 
tmdertaklng  in  compliance  therewith  is  suffi- 
cient to  support  the  appeal,  but  not  to  stay 
the  proceedings;  and  If  a  stay  be  claimed, 
the  vmdertaklng  must  contain  the  additional 
conditions  referred  to,  depending  in  each  case 
upon  the  character  of  the  action. 

This   undertaking   being  sufficient  as  an 


appeal  bond,  the  Judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded,  with 
instructions  to  set  aside  the  order  of  dis- 
missal and  reinstate  the  appeaL  Costs 
awarded  to  a]n>ellant 

RICE,   0.  J.,   and   BUDGE,   McOARTHX, 
and  DQNN,  JJ.,  concur. 


(33  Idaho,  737) 

MOUNTAIN   HOME  LUMBER  CO,,  Limited, 
V.  SWARTWOUT  et  al.     (No.  3275.) 

(Supreme  Court  of  Idaho.    May  2,  1921.) 

1.  Appeal  and  error  €=> 1 207 ( I )— No  modMo«F 
tion  of  Judgment  directed  by  appellate  oourt 
ean  be  made  by  lower  court 

Tyhen  a  particular  judgment  is  directed  by 
an  appellate  court,  the  lower  court,  in  enter- 
ing such  judgment,  does  not  act  of  its  own 
motion,  but  In  obedience  to  its  superior,  and 
no  modification  of  such  judgment  can  be  made 
by  the  lower  court;  ita  act  is  a  purely  ministe- 
rial act. 

2.  Appeal  and  error  «=»  1 1 99— Costa  awarded 
on  appeal  become  part  of  Judgment,  and  oan- 
not  be  stricken  by  trial  oourt. 

When  costs  are  awarded  on  appeal  by  the 
Supreme  Court,  such  costs  are  taxed  according 
to  the  provisions  of  C.  S.  S  7219,  and  rules 
39  and  40  (176  Pac.  zxi)  of  this  court,  and 
become  a  part  of  its  judgment;  the  lower  court 
is  without  authority  to  strike  sodi  costs  from 
the  Judgment. 

3.  Appeal  and  error  «=3l207(2)— On  remand- 
ing a  cause  with  directions  to  enter  speclflo 
judgment,  olerk  must  certify  to  cierk  below, 
who  mnoli  attach  oertlflcate  to  Judgment  roll. 

Where  the  Supreme  Court  remands  a  cause 
with  directions  to  enter  a  specific  judgment,  the 
clerk  of  this  court  must  certify  the  same  to 
the  derk  below,  who  must  attach  such  certifi- 
cate to  the  judgment  roll;  in  so  doing,  the 
derk  of  the  lower  court  acts  ministerially,  and 
by  authority  of  this  court. 

4.  Costs  «s>l  99— Prevailing  party  may  flls 
memorandum  of  oosts  within  live  days  after 
notice  of  filing  remittitur. 

Where  a  judgment  has  been  reversed  and 
remanded  to  the  trial  court,  with  directions  to 
enter  a  specific  judgment,  and  costs  have  been 
awarded  to  the  prevailing  party  by  this  court, 
he  may  file  and  serve  a  memorandum  of  his 
costs  incurred  in  the  lower  court,  within  five 
days  after  he  has  notice  of  the  filing  of  the 
remittitur  from  thia  court. 

Appeal  from  District  Court,  Elmore  Coun- 
ty;   H.  F.  Ensign,  Judge. 

Action  by  the  Moimtaln  Home  Lumber 
Company,  limited,  against  D.  R.  Swartwout 
and  others.  Judgment  for  certain  defend- 
ants was  on  appeal  by  plaintiff  and  defend- 
ant named  reversed,  with  directions  to  find 
for  such  defendant.  Motion  to  strike  front 
Judgment  entered  in  district  court  pursuant 
to  such  directions  memorandum  of  costa 
and  disbursements  was  sustained,  and  de* 
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fendant  named  appeals.  Beversed  and  re- 
manded, with  Instructions. 

J.  R.  Smead  and  BlUott  ft  Healy,  all  of 
Boise,  for  appellant. 

W.  O.  Howie,  of  Mountain  H(Hne,  for  re- 
spondent. . 

LBB,  J.  The  Mountain  Home  Lumber 
Company,  Ltd.,  a  corporation,  respondent 
herein,  hereafter  referred  to  as  lumber  com- 
pany, brought  an  .action  against  appellant 
D.  B.  Swartwout,  the  two  Meseroles,  and 
Smith,  to  quiet  title  to  certain  lands.  In 
that  Action  appellant  Swartwout,  as  one  of 
the  defendants,  and  the  Meseroles  and  Smith, 
as  the  other,  cross-complained,  and  each 
severally  asked  to  have  title  quieted  in  them- 
selves. In  that  action  the  court  found  for 
the  Meseroles  and  Smith,  and  quieted  title 
In  them.  From  that  judgment  the  lumber 
company  appealed,  and  Swartwont  cross-ap- 
pealed. This  court  reversed  that  Judgment, 
and  directed  the  lower  court  to  quiet  title  In 
Swartwout,  appellant  In  this  action.  Moun- 
tain Home  L.  Ca  v.  Swartwout,  80  Idaho, 
659,  lee  Pac.  271. 

The  remittitur  directed  the  court  below  to 
make  findings,  conclusions,  and  judgment, 
quieting  title  to  said  premises  in  appellant, 
Swartwout,  and  awarded  him  costs  on  ap- 
peal in  the  snm  of  $80.60.  This  remittitur 
was  filed  with  the  clerk  of  the  court  below 
on  October  27,  1917,  and  on  November  1st 
following  appellant  Swartwont  filed  therein 
his  memorandum  of  costs  incurred  In  the 
trial  of  the  action  below,  in  the  sum  of  $51.65, 
and  served  the  same  upon  the  lumber  com- 
pany, which  made  no  objection  at  the  time. 
The  clerk  of  the  lower  court  docketed  Judg- 
ment for  $^.60,  costs  awarded  on  appeal  by 
this  court,  and  $51.65  costs  claimed  in  the 
original  action,  making  a  total  mbney  judg- 
ment of  $132.25.  The  time  of  docketing  this 
Judgment  does  not  appear. 

On  November  27th  following,  the  lower 
court  made  findings,  c(mclusion,  and  Judg- 
ment quieting  title  to  said  premises  in  ap- 
pellant, Swartwout,  as  directed  by  this  court, 
and  as  a  part  of  said  judgment  entered  a 
money  Judgment  for  said  costs  for  $132.25. 
The  lumber  company  moved  to  strike  these 
Items  of  cost  from  this  judgment,  for  the 
reason  that  the  memorandum  for  the  item  of 
costs  incurred  In  the  first  trial  had  been 
prematurely  filed,  and,  secondly,  for  the  rea- 
son that  the  order  for  costs  allowed  by  this 
court  on  said  appeal  was  Illegal  and  void, 
and  had  been  illegally  and  improperly  enter- 
ed. This  motion  was  sustained  by  the  lower 
court,  and  both  items  of  cost  were  stricken 
from  said  Judgment  From  this  order  strik- 
ing this  Judgment  for  costs  this  appeal  is 
taken  by  Swartwout,  and  presents  two  ques- 
tions for  determination,  the  first  one  being 
as  to  whether  a  trial  court  can  strike  from 
a  Judgment  entered  on  a  mandate  from  this 
court  costs  on  appeal,  and,  secondly,  whether 


the  memorandum  of  costs  claimed  in  the 
lower  court  was  prematurely  filed. 

[1]  0.  S.  S  7219,  provides  that  whenever 
costs  are  awarded  to  a  party  by  an  appellate 
court,  if  he  claims  snch  costs  be  must  tax 
the  same  before  the  clerk  of  the  Supreme 
Court.  This  section  and  rules  S9  and  40  of 
this  court  provide  the  manner  of  taxing  costs 
allowed  on  appeal.  These  costs  on  appeal 
were  taxed  in  accordance  with  this  statute 
and  the  rules  of  this  court,  and  were  a  part 
of  its  Judgment,  as  certified  to  the  lower 
court.  It  would  therefore  seem  to  be  a  mat- 
ter of  supererogation  to  say  that  the  lower 
court  is  without  authority  to  modify  the 
judgment  of  this  court  The  mandate  of  the 
reviewing  court  Is  binding  upon  the  lower 
court,  and  must  be  strictly  followed.  Where 
the  appellate  court  remands  a  cause  with 
directions  to  enter  judgment  for  one  of  the 
parties,  the  judgment  of  the  appellate  court 
is  a  final  Judgment  In  the  causes  and  the  en- 
try thereof  in  the  lower  court  Is  a  purely 
ministerial  act.  2  B.  a  L.  p.  2S9,  (  244; 
Fortenberry  v.  Frazier,  6  Ark.  200,  39  Anu 
Dec.  373;  Cowdery  v.  London  *  San  Fran- 
cisco Bank,  139  Cal.  298,  73  Pac.  196,  96  Am. 
St  Bep.  115;  Tourvllle  T.  Wabash  B.  Co., 
148  Mo.  614,  50  S.  W.  300^  71  Am.  St  Rep. 
650;  Durham  v.  Eno  Cotton  Mills,  144  N.  C. 
705,  57  S.  E.  465,  11  L.  R.  A.  (N.  S.)  1163; 
Barbour  r.  TomtUnt,  S8  W.  Ta.  SJi,  B  & 
B.  707,  8  L.  R.  A.  (N.  S.)  718. 

[2]  A  trial  court  has  no  authority  to  enter 
any  judgment  or  order  not  in  conformity  with 
the  order  of  the  appellate  court  That  ord^ 
Is  conclusive  on  the  parties,  and  no  judgment 
or  order  different  from  or  In  addition  to  tliat 
directed  by  it  can  have  any  effect  Where 
the  mandate  of  an  appellate  court  directs 
a  specific  Judgment  to  be  entered,  the  tribunal 
to  which  such  mandate  is  directed  must  yield 
obedience  thereto.  No  modification  of  the 
judgment  so  directed  can  be  made  by  the 
trial  court,  nor  can  any  provlsl(»i  be  ingraft- 
ed on  or  taken  from  it  The  reason  for  this 
rule  Is  obvious.  When  a  particular  judg- 
ment is  directed  by  an  appellate  court,  the 
lower  court  is  not  acting  of  its  own  motion, 
but  in  obedience  to  the  order  of  its  superior. 
What  that  superior  says  it  shall  do,  it  must 
do,  and  that  alone.  Public  Interest  requires 
that  there  shall  be  an  end  put  to  Iltlgatlou, 
and  when  a  given  cause  has  received  the 
consideration  of  a  reviewing  court,  has  had 
its  merits  determined,  and  has  been  remand- 
ed with  specific  directions,  the  court  to  whidi 
such  mandate  is  directed  has  no  power  to  do 
anything  but  to  obey;  otherwise  litigatloa 
would  never  be  ended,  and  the  reviewing 
tribunal  would  be  shorn  of  that  authority 
over  inferior  tribunals  with  which  It  is  In- 
vested by  fundamental  law.  2  B.  C.  L.  p, 
289,  t  244;  Calbreath  v.  Wallrich,  48  Colo. 
127,  109  Pac.  417,  139  Am.  St.  Rep.  263. 

[3]  0.  S.  i  7172  (R.  C.  §  4826),  provides  that 
when  Judgment  is  rendered  upon  an  appeal  it 
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must  be  certified  by  the  dlerk  of  the  Supreme 
Court  to  the  clerk  with  whom  the  Judgment 
rcfll  l8  filed;  the  clerk  must  attadi  the  certifi- 
cate to  the  judgment  roll  and  enter  a  minute 
of  the  Judgment  of  the  Supreme  Court  upon 
the  docket  against  the  original  entry.  This 
was  originally  section  358  of  the  California 
Practice  Act,  being  now  section  958  of  the 
California  Code  of  Civil  Procedure,  and  was 
first  construed  In  Marysvllle  v.  Buchanan,  3 
Cal.  212,  wherein  that  court  says  that  the 
remittitur  from  the  appellate  court  Is  trans- 
mitted to  the  clerk  of  the  court  below,  and 
by  him  attached  to  the  judgment  roll,  and  a 
minute  of  the  judgment  of  the  appellate  court 
Is  entered  on  the  docket  against  the  original 
entry.  If  the  judgment  of  the  appellate  court 
orders  a  new  trial,  the  clerk  of  the  district 
court  will  proceed  to  place  the  cause  on  the 
calendar;  If  It  awards  costs,  he  will,  on  the 
application  of  the  party  in  whose  favor  It  Is 
given.  Issue  execution  on  the  same.  In  either 
case  he  acts  not  by  authority  of  the  district 
court,  but  of  this  court,  and  that  court  has 
no  authority  to  prevent  immediate  execution 
of  the  judgment;  it,  being  the  judgment  of 
the  appellate  court,  is  final. 

In  McMillan  v.  Richards,  12  Cal.  467,  the 
court  says  that  where  the  Supreme  Court 
reverses  a  Judgment  of  the  district  court  and 
directs  the  entry  of  a  final  judgment,  such 
judgment  may  be  entered  by  the  clerk  of  the 
district  court  in  vacation.  It  being  In  sub- 
stance and  effect  a  final  disposition  of  the 
whole  subject-matter  by  the  appellate  court. 
The  lower  court  performs  a  specific  ministe- 
rial duty  in  registering  the  decree  ordered 
and  directed  by  the  appellate  court,  and  it  Is 
Just  as  binding  as  If  entered  in  the  Supreme 
Court  itself. 

McMann  v.  Superior  Court,  74  Cat  106,  15 
Fac.  448,  holds  that  the  statute  of  llmltiatlons 
on  a  judgment  for  costs  awarded  by  an  ap- 
pellate court  commences  to  run  from  the 
entry  thereof  on  the  docket. 

Respondent  Lumber  Company  contends 
that  because  in  Mountain  Home  L.  Co.  v. 
Swartwont  et  al.,  supra,  there  is  no  specific 
award  of  costs  against  it,  and,  this  being  an 
action  where  the  Judgment  revei'sed  was  on 
behalf  of  one  of  the  cross-complainants  the 
costs  on  such  appeal  cannot  be  properly  as- 
sessed against  it.  There  is  no  merit  in  this 
contention.  The  Judgment  of  reversal  in  that 
cause  awarded  costs  on  ai^eal  to  Swartwout, 
cross-appellant  and  respondent,  and  is  a  Judg- 
ment ai^inst  appellant  lumber  company  for 
such  costa  C.  S.  i  7209  (R.  C.  {  4903),  allows 
costs  of  course  to  the  prevailing  party  in  an 
action  for  the  recovery  of  real  property. 
Brunzell  v.  Stevenson,  30  Idaho,  202,  164 
Pa&SO. 

[4]  R.  C.  i  4913,  before  it  was  amended  by 
chapter  204,  Laws  1911,  p.  673,  provided  for 
taxing  costs  awarded  to  a  party  on  appeal  in 
the  court  below.     The  party  claiming  such 


costs  was  required  within  30  days  after  the  1  against  appellant,  Swartwout,  In  the  trial 


filing  of  the  remittitur,  to  file  with  the  derk 
and  serve  a  memorandum  of  such  costs,  In 
the  same  manner  that  costs  are  ta:ced  In 
the  trial  court  under  R.  O.  §  4912,  now  C.  S. 
S  7218,  which  is  the  general  provision  for  the 
taxing  of  costs  in  that  court.  Under  this 
procedure  it  was  the  usual  practice  to  also- 
tax  costs  Incurred  in  the  trial  court,  where 
the  party  claiming  such  costs  had  been  a  los- 
ing party  in  the  trial  below,  and  for  this 
reason  had  been  unable  to  tax  such  costs  imtll 
after  he  had  secured  a  reversal  of  the  judg- 
ment. When  Judgment  is  reversed  and  the 
lower  court  is  directed  to  enter  a  particular 
Judgment,  and  the  remittitur  is  transmitted 
to  the  court  below,  a  Judgment  shoiUd  be 
docketed  for  the  costs  taxed  In  this  court, 
and  the  prevailing  party  should  also  file  and 
serve  his  memorandum  of  costs  Incurred  In 
the  original  trial,  In  accordance,  with  the 
provisions  of  C.  S.  g  7218;  that  being  his 
first  opportunity  to  claim  such  costs. 

This  section  provides  that  within  five  days 
after  the  verdict  or  notice  of  the  decision, 
such  memorandum  shall  be  filed;  but  it  is 
evident  that  where  the  verdict  or  decision 
lias  been  against  a  party  in  the  original  ac- 
tion he  cannot  file  such  memorandum'  until 
there  is  a  reversal  of  sudi  judgment  and  the 
remittitur  is  transmitted  to  the  court  below. 
Where  In  addition  to  reversing  the  Judgment, 
this  court  directs  a  specific  Judgment  to  be 
entered,  this  decision  takes  the  place  of  the 
verdict  or  decision  of  the  trial  court;  there- 
fore the  prevailing  party,  if  he  claims  his 
costs  Incurred  below,  must  upon  such  reversal 
file  and  serve  a  memorandum  of  such  costs 
within  five  days  after  he  has  notice  of  the 
filing  of  the  remittitur  from  this  court,  and 
such  filing  and  ser\'lce  Is  tn  time.  If  this 
court  has  not  directed  the  trial  court  to 
enter  a  specific  Judgment,  although  It  may 
have  awarded  costs  on  appeal,  the  costs  in- 
curred in  the  lower  court  by  the  party  secur- 
ing the  reversal  must  await  the  further  ac- 
tion of  the  trial  court,  which  will  make  such 
further  orders  in  the  progress  of  the  case  as 
are  not  Inconsistent  with  the  decision  of  this 
court. 

Respondent  relies  upon  the  case  of  Smith  v. 
Farls-Kesl  Construction  Co.,  27  Idaho,  407, 
150  Pac.  25,  to  support  his  contention  that  the 
memorandum  of  costs  incurred  in  the  trial 
court  was  prematurely  filed.  But  the  rule 
in  that  case  has  no  application  to  the  case 
at  bar ;  the  court  there  held  that  the  phrase 
"decision  of  the  court"  as  used  in  C.  S.  {  7218 
(R.  C.  i  4912)  refers  to  a  formal  decision  or 
findings  of  fact  and  conclusions  of  law  and 
decree  or  Judgment  of  the  trial  court,  and 
that  a  memorandum  of  costs  and  disburse- 
ments filed  prior  to  the  making  of  such  a 
formal  decision  is  prematurely  filed,  and  that 
a  motion  to  strike  the  same  should  be  sus- 
tained. 

In  the  case  at  bar  the  decision  had  been 
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below,  and  therefore  be  could  not  file  and 
serve  any  memorandum  of  costs.  But  he  ob- 
tained a  reversal  In  this  court,  and  a  direc- 
tion to  the  court  below  to  enter  a  specific 
Judgment  In  his  favor,  which  entitled  him 
to  a  judgment  for  such  costs  upon  the  filing 
of  the  remittitur  from  this  court  with  the 
clerk  of  the  court  below.  This  court  awarded 
him  costs  on  appeal,  and  the  same  were  taxed 
In  accordance  with  the  statute  and  the  rules 
of  this  court;  but  it  could  not  tax  the  costs 
Incurred  by  him  in  the  trial  of  the  cause  be- 
low, and  he  was  therefore  required  to  file 
and  serve  his  memorandum  of  such  costs, 
which  was  done  within  five  days  after  the 
filing  of  the  remittitur.  No  objection  was 
made  to  the  amoimt  claimed,  or  to  the  filing 
of  this  memorandum,  until  the  motion  to 
strike  was  Interposed  some  months  after- 
ward. In  this  case  It  appears  that  the  court 
below  did  not  make  and  enter  findings,  con- 
clusions, and  decision  quieting  title  to  said 
premises  In  appellant,  as  directed  by  the 
mandate  of  this  court,  until  some  weeks  after 
the  filing  of  the  remittitur;  but 'such  deci- 
sion, when  entered,  was  not  the  Judgment  of 
that-  court,  but  of  this  court,  and  related 
back  to  the  filing  of  the  remittitur. 

The  Judgment  for  costs  on  appeal  was  a 
final  Judgment  of  this  court,  and  was  proper- 
ly entered  by  the  clerk  of  the  district  court 
as  a  separate  money  Judgment,  and  became 
imntediately  effective ;  appellant,  Swartwout, 
was  entitled  to  have  execution  issue  thereon 
after  such  entry.  This  should  not  there- 
after have  been  included  In  the  costs  awarded 
In  the  decision  made  by  the  district  court  in 
obedience  to  the  mandate  of  this  court.  It 
already  having  been  entered;  and  that  part 
of  the  Judgment  was  properly  vacated  by  the 
order  here  appealed  from. 

But  the  order  of  the  district  court  in  strik- 
ing from  the  Judgment  the  costs  claimed  by 
appellant  in  his  memorandum  filed  within 
five  days  from  the  entry  of  the  remittitur  is 
reversed,  with  directions  to  restore  to  such 
Judgment  the  amount  of  such  costs.  Costs 
awarded  to  appellant  on  this  appeal. 

RICE,  O.  J.,  and  BUDGB,  McCAItTHT, 
and  DUNN,  JJT.,  concur. 


(58  Utah,  lU) 

WARREN  IRR.  CO.  v.  CHARLTON  M  al. 
(No.  3520.) 

(Supreme  Court  of  Utah.    April  22,  1821.) 

I.  Waters  and  water  courses  «=3l52(3)— Slow- 
ness of  inov«inent  does  not  affect  rights  of 
lower  appropiiator  to  restrain  diversion. 
The  right  of  an  ai^ropriator  of  water  to 
restrain  the  diversion  of  water  from  holes  in 
the  bed  of  the  stream  above  the  apprcpriator's 
intake  is  not  affected  by  proof  that  the  water 


in  such  boles  would  move  so  slowly  throacb 
the  river  bed  that  it  would  not  reach  the  ap- 
propriator's  intake  until  the  following  season, 
since  the  diversion  would  be  injorioas  to  bim, 
unless  it  was  shown  the  diverted  water  would 
otherwise  reach  him  outside  the  irrigating  sea- 
son. 

2.  Waters  and  water  oouraas  <8»I52(8)— EvU 
denoe  held  to  sustain  finding  defendaaf s  d- 
version  iHmlnlshad  flow  at  plaintiff's  Intake. 

In  an  action  to  enjoin  the  diversion  of 
water  above  an  appropriator's  intake,  evidence 
held  to  sustain  the  trial  court's  finding  that  the 
diversion  by  defendants  substantially  diminish- 
ed the  flow  of  the  water  at  plaintiff's  intake. 

3.  Waters  and  water  oonrses  «=>I52(3)— Ap- 
propriator's right  to  Injunction  not  affscted 
by  existenoe  of  prior  appropriation  by  stran- 
ger. 

The  right  of  an  appropriator'to  enjoin  the 
diversion  of  water  from  the  stream  above  his 
intake  cannot  be  defeated  by  defendants'  claim 
that  a  stranger  to  the  action  had  an  appro- 
priation prior  to  plaintiff's  since  plaintiff  would 
be  entitled  to  the  water  as  against  defendants 
in  case  the  prior  appropriator  did  not  take 
the  water,  and  especially  where  the  evidence 
showed  that  the  flow  at  plaintiff's  intake,  if  nn- 
diminisbed,  would  exceed  the  prior  appropria- 
tion. 

4.  Waters  and  water  courses  9=3l33— State 
engineer's  oertMcate  cannot  bo  Impeached  by 
parol  In  oollateraJ  proceedings. 

The  certificate  of  the  state  engineer  that 
an  appropriation. of  water  had  been  perfected, 
given  under  the  authority  of  Iaws  1903,  c 
100,  (  45,  cannot  be  Impeached  by  parol  evi- 
dence by  defendant,  in  an  action  by  the  ap- 
propriator to  enjoin  diversion  of  the  appro- 
priated waters,  which  is  a  collateral  proceed- 
ing. 

5.  Waters  and  water  courses  «S9|52(I)— Jna- 
lor  appropriator  may  diraotiy  attack  engi' 
neer's  oertlfloate. 

Junior  impropriators,  or  contemplated  ap- 
propriators  of  water  under  the  state  law,  have 
a  right  in  a  direct  proceeding  to  cancel  and 
annul  the  state  engineer's  certificate  of  ap- 
propriation  on  equitable  grounds.! 

Appeal  from  District  Ciourt,  Weber  Ooim- 
ty ;   A.  W.  Agee,  Judge. 

Action  by  the  Warren  Irrigatlcm  Company 
against  Ray  Charlton  and  others.  Judgment 
for  plaintiff,  and  defendants  a^ieaL  Af- 
firmed. 

Jos.  Chen,  of  Ogdoi,  and  D.  A.  Skeen,  ot 
Salt  Lake  City,  for  appellants. 
Geo.  Halverson,  of  Ogdeu,  for  respwident 

THURMAN,  J.  Plaintiff  Is  a  corporatioD 
engaged  in  furnishing  and  supplytng  its 
stockholders  with  water  from  the  Weber  river 
for  the  irrigation  of  certain  lands  in  Weber 
county.    It  bases  its  claim  for  water  on  three 


'  New  Bra  Irr.  Co.  v.  Warren  Irr.  Cio..  a  Dtak. 
561,  160  Pac.  US7. 
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separate  and  distinct  approprlatlwiB.  The 
first  was  made  by  means  of  a  dam  across  the 
Weber  river  and  a  canal  leading  therefrom 
to  the  land  upon  which  the  water  is  used. 
This  is  its  (ridest  appropriation,  and  is  not 
tnyolyed  in  this  litigation.  Its  second  alleged 
appropriation  was  initiated  by  its  predecessor 
in  interest,  W.  Li.  Stewart,  who  filed  an  ap- 
plication in  the  office  of  the  state  engineer 
for  15  second  feet  of  the  waters  of  said  river 
September  1,  1903.  The  water  sought  to  be 
a]H>ropriated  was  to  be  lifted  from  the  river 
by  means  of  a  pump  and  thence  turned  into 
a  conduit  leading  to  plaintiff's  canal.  A  cer- 
tificate for  this  appropriation  was  afterwards 
issued  by  the  state  engineer  to  said  Stewart, 
and  the  water  right  represented  thereby  was 
conveyed  by  blm  and  his  wife  to  the  plaintifl 
con<pany.  The  third  alleged  appropriation 
was  made  by  the  plaintiff  in  May,  I&IS,  by 
filing  an  application  in  the  office  of  the  state 
engineer  for  the  right  to  store  1,800  acre-feet 
of  the  waters  oif  said  river  by  madns  of  a 
cement  dam  to  be  constructed  across  said 
river,  at  a  point  known  as  Draney's  Bend,  so 
as  to  obstruct  the  flow  of  the  river. 

The  defendants  base  their  claim  solely  on 
the  diversion  and  use  of  what  they  denomi- 
nate "dead  water"  of  Weber  river  standing 
In  holes  and  depressions  In  the  bed  of  the 
river.  The  diversion  is  made  by  means  of  a 
power  pump  installed  on  the  bank  of  the 
river,  and  the  water  diverted  Is  conveyed  by 
ditches  to  the  land  upon  which  it  Is  applied. 
Defendants'  pump  Is  situated  about  3>A  miles, 
following  the  course  of  the  river,  above  plain- 
tlfTs  dam  at  Draney's  Bend  to  whidi  refer- 
ence has  beoi  made.  Defendants'  pump  was 
installed  about  June  1,  1913,  and  they  allege 
that  It  has  been  used  during  each  and  every 
year  since  that  time  for  the  purpose  of  irri- 
gating their  lands,  and  that  by  said  means 
they  have  Irrigated  and  Improved  th^r  lands 
aggregating  about  240  acres. 

All  of  the  lands  referred  to  In  the  plead- 
ings and  evidence  are  barrai  and  unfruitful 
without  Irrigation.  The  punrplng  {Hants  of 
both  plaintiff  and  defendants  are  situated  be- 
low the  intake  of  plaintiff's  gravity  canal, 
through  which  it  made  its  first  approprla- 
ti<»i. 

The  trial  court  foand  the  issues  in  favor  of 
the  plaintiff,  and  awarded  it  the  water  to 
the  extent  of  15  cubic  feet  per  second  wh«i- 
ever  there  was  a  surface  stream  flowing  in 
the  channel  of  the  river  above  the  plaintiff's 
pnmp,  if  such  quantity,  in  connection  with 
plaintiff's  other  supply,  was  necessary  for 
plaintiff's  use.  Defendants  were  perpetually 
enjoined  from  interfering  with  the  right  so 
awarded.  I>efendants  appeal,  and  rely  on 
the  following  grounds  for  a  reversal  of  the 
Judgment: 

"(1)  The  water  in  question  was  not  includ- 
ed in  any  appropriation  claimed  by  the  plain- 
tiff, but  was  tm^pn^iiated  water  standhig  in 
holes  in  the  fiver  bed,  and  never  reached  the 


point  of  diversion  daimed  by  the  plaintiff.  (2) 
If  this  water  be  regarded  as  a  part  of  the  flow 
of  the  river,  the  evidence  shows  that  the  plain- 
tiff, Warren  Irrigation  Company,  had  only  a 
secoDdary  right;  the  prior  right  to  seven  sec- 
ond feet  of  water  being  in  the  Pioneer.  Land  & 
Irrigation  Company.  (3)  The  certificate  of 
appropriation  of  water  issued  by  the  state  en- 
gineer to  W.  li.  Stewart  and  assigned  to  the 
plaintiff,  introduced  in  evidence  as  the  basis  of 
the  right  of  the  Warren  Irrigation  Company, 
was  only  prima  fade  evidence  of  the  appro- 
priator's  right  to  the  nse  of  the  water,  and 
the  defendants  and  appellants  should  have 
been  permitted  to  introduce  evidence  to  con- 
tradict the  recitals  of  the  certificate." 

1.  The  first  ground  relied  on  ptesents  a 
pure  question  of  fact  If  appellants'  conten- 
tion is  true  concerning  this  proposition,  we 
need  go  no  further  In  our  investigatioD.  If 
the  water  used  by  the  appellants  is  not  Includ- 
ed in  plaintiff's  second  or  third  aiyrt^ria- 
tion,  above  described,  then,  of  course,  plain- 
tiff has  no  cause  of  action  and  no  grounds 
for  complaint 

The  trial  coart,  after  finding  that  irtaln> 
tiff's  several  appropriations  were  valid  and 
in  full  force  and  effect  made  the  foUowins 
finding,  whidti  Is  directly  contrary  to  appel- 
lants' contention  upcm  the  proposition  we 
are  now  considering: 

"That  on  and  prior  to  the  26th  day  of  Jnne, 
1919,  the  defendants,  while  plaintiff  was  di- 
verting and  distributing  the  waters  so  appro- 
priated by  it  to  its  stockholders  for  the  irri- 
gation of  their  said  lands  and  crops,  and  while 
said  crops  were  in  actual  need  of  said  water, 
entered  upon  the  Weber  river  at  a  point  below 
the  intake  of  plaintiff's  gravity  canal  herein- 
before mentioned  and  above  Draney's  Bend,  the 
point  at  which  plaintiff's  pumping  plant  was 
located,  and  by  means  of  a  power  pump  and 
ditch  wrongfully  diverted  a  portion  of  the  flow 
of  the  waters  of  said  Weber  river  flowing  at 
the  point  where  said  pump  was  stationed,  and 
thereby  diminished  the  flow  of  the  waters  of 
said  stream  and  the  water  reaching  plaintiff's 
said  pump,  dam,  and  ditches,  and  thas  reduced 
the  quantity  of  water  which  plaintiff  was  able 
to  obtain  and  deliver  to  its  stockholders  be- 
low the  amount  or  quantity  to  which  the  plain- 
tiff was  entitied  and  below  the  amount  actual- 
ly and  necessarily  required  for  the  irrigation 
of  the  lands  of  its  stockholders  and.  the  crops 
growing  thereon;  and  that  said  defendants 
threaten  to  and  wiU  so  continue  to  divert  said 
water  from  the  plaintiff  and  its  stockholders 
unless  restrained  and  enjoined  by  the  Judgment 
of  this  court,  and  that,  if  said  diversion  of 
said  waters  by  said  defendants  is  continued, 
great  and  irreparable  damage  and  injnry  will  be 
done  the  plaintiff  and  its  stockholders." 

To  the  same  point,  and  sontewhat  more  spe- 
cific as  relating  to  the  first  ground  upon 
which  appellants  rely,  we  quote  the  f<dlowins 
excerpt  from  finding  No.  12: 

"That  at  the  time  defendants  installed  their 
pump  as  aforesaid,  and  while  operating  the 
same,  the  waters  pun4>ed  by  them  were  ■ 
part  of  the  running  waters  of  said  Weber  riv* 
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er  and  constituted  a  part  of  said  stream  at  all 
timcB  referred  to  in  the  defendants'  answer, 
and  that  the  same  was  not  dead  water,  and  that 
the  pumping  of  said  water  from  said  river  at 
said  times'  reduced  the  quantity  of  water  which 
would  otherwise  have  reached  the  pumps  of 
plaintiff  below  the  15  second  feet  to  which 
plaintiff  was  entitled." 

It  remains  to  be  seen  whether  these  find- 
ings are  so  clearly  against  the  weight  of  evi- 
dence as  to  justify  this  court  in  reveraiu? 
the  Judgment. 

The  evidence  tends  to  show  that  between 
the  intaice  of  plaintlfTs  gravity  canal  and  its 
cement  dam  at  Draney's  Bend  the  bed  of  the 
river  conlains  niimerous  bodies  of  water 
whidi  the  witnesses  refer  to  as  "holes." 
These  boles  are  of  different  areas — some 
small  and  some  covering  many  acres.  They 
also  vary  in  deptli,  from  a  few  feet  to  depths 
that  cannot  be  determined  by  a  mere  casual 
inspection.  These  holes  are  generally  con- 
nected by  small  diannels  in  which  water  is 
flowing  from  one  hole  to  another.  The  chan- 
nels are  nrore  shallow  than  the  holes;  con- 
sequently the  holes  cannot  be  comidetely 
drained  by  the  channels  Appellants  contend 
that  the  water  of  these  holes,  especially  that 
below  the  beds  of  the  connecting  channels.  Is 
"dead  water,"  and  In  that  sense  Is  not  In- 
cluded in  plalntttTs  approprlatiMi.  The  ex- 
pert testimony  presented  by  am)eUants  om- 
cemlng  the  water  below  the  bed  of  the  chan- 
nels connecting  the  holes  Is  generally  to  the 
effect  that  such  water.  In  reaching  points  on 
the  river  below,  would  have  to  pass  through 
sand  or  gravel,  or  both,  and  could  not  move 
a  greater  distance  than  about  50  feet  In  24 
hours;  that  at  that  rate  it  would  be  impossi- 
-Ue  for  such  water  to  move  from  the  hole 
where  appellants'  pump  Is  installed  to  the 
point  where  plalntUTs  pump  diverts  the  wa- 
ter in  time  for  use  during  the  irrigation  sea- 
son. The  position  taken  by  appellants  seems 
to  be  that,  inasmuch  as  such  water  could  not 
reach  plaintiff's  pump  during  the  Irrigation 
season  in  which  It  Is  diverted,  therefore 
plaintiff  has  no  ground  for  complaint.  It 
was  also  the  theory  ot  appellants'  exerts 
that  at  no  time  could  all  of  such  water  be 
available  for  use  at  plaintiff's  pump,  for  the 
reason  that  a  large  porticm  of  it  wotild  never 
rise  to  the  surface  above  plaintifTs  point  of 
diversion. 

[1]  In  view  of  the  ctmdnslcms  reached  by 
the  court.  It  Is  perhaps  unnecessary  to  give 
more  than  a  passing  notice  to  the  theories 
and  contentions  above  referred  to.  I  am, 
however,  of  the  opinion  that  If  the  court 
was  right  In  holding  that  plaintiff's  second 
appropriation  was  valid,  then'  it  should  make 
no  difference  whether  the  water  diverted  by 
appellants  would  reach  plaintUTs  pump  the 
same  year,  the  next  year,  or  the  year  fol- 
lowing. Appellants  would  have  no  right  to 
divert  the  water  until  plaintiff's  rights  were 
fully  supplied.     If  plaintiff's  appropriation 


Ts  valid,  I  know  of  no  reason  In  law  why  It 
should  forfeit  Its  right  thereunder  merely 
because  the  water  moves  slowly  towards  its 
point  of  diversion,  unless  it  were  shown 
that  the  water  pumped  by  appellants  would 
reach  plaintlfTs  pump  during  the  nonlrri- 
gatlng  season,  and  for  that  reason  would  be 
unavailable  for  plaintlfTs  use.  However,  in 
view  of  the  conclusions  and  decree,  the  dis- 
cussion of  this  question  is  more  or  less  of 
an  academic  nature,  and  therefore  shoold 
not  be  extended. 

[2]  The  effect  of  appellants'  diversion  of 
the  water  of  the  stream  at  plaintifTs  pump 
at  or  about  the  time  of  the  alleged  wrong- 
ful diversion  by  appellants  Is  testified  to  by 
plaintlfTs  witness  Mr.  Bast.  We  read  from 
the  appellants'  abstract: 

"I  would  say  that  approximately  6  second 
feet  of  water  was  flowing  in  AVeber  river  at  a 
point  just  above  the  cement  dam  on  JTane  26tb 
of  this  year  (1919) ;  a  few  days  before  there 
had  been  wore  flowing;  I  had  been  working  on 
the  dam  for  about  two  weeks,  and  observed 
that  about  10  or  11  second  feet  had  been  Sow- 
ing at  that  time;  I  went  up  the  stream  about 
2  miles  or  2^  miles  above  our  pumping  plant 
and  I  saw  Mr. .  Charlton's  pumping  plant,  and 
it  was  in  operation  at  that  time;  after  the 
Charlton  pump  was  shut  down  I  observed  about 
10  second  feet  just  above  the  cement  dam: 
that  was  the  day  after  the  restraining  order." 

It  is  unnecessary  to  consider  the  evldenoe 
at  any  considerable  length.  Witnesses  for 
both  plaintiff  and  appellants  testified  omi- 
oeming  the  channel  between  the  holes,  and 
water  flowing  from  one  hole  to  another.  In 
nearly  every  case  where  the  matter  was  re- 
ferred to  at  all.  It  appeared  that  more  wa- 
ter flowed  out  of  the  holes  than  flowed  In, 
showing  a  gradual  accunmlatlon  of  water  in 
Its  downward  trend  towards  plaintifTs  point 
of  diversicm.  In  the  opinion  of  the  court 
there  is  no  question  but  that,  in  view  of  the 
evidence,  appellants'  diversion  of  the  water 
from  what  is  known  as  Oharltoi^B  bole.' 
where  the  pump  is  situated.  Interfered  with 
the  surface  flow  of  the  water  at  plalntUTs 
point  of  diversion,  and  for  that  reason  we 
are'  compelled  to  hold  that  appellants'  fliist 
alleged  ground  for  reversing  the  judgment 
Is  without  merit 

[3]  2.  The  second  ground  r^ed  <m.  hj  up- 
pellants  Is: 

"If  this  water  be  regarded  as  a  part  of  tiie 
flow  of  the  river,  the  evidence  shows  that  the 
plaintiff,  Warren  Irrigation  Company,  had  only 
a  secondary  right;  the  prior  right  to  aeren 
second  feet  of  water  being  in  the  Pioneer  Ijand 
&  Irrigation  Company." 

The  testimony  Introduced  by  plalntlfl 
shows  that,  by  means  of  the  restraining  at' 
der  procured  against  appellants,  ten  seccmd 
feet  of  water  became  available  for  use  at 
plalntiiTB  pump,  whereas,  while  appellants' 
pump  was  In  operation,  there  were  only  five. 
If  the  Pioneer  Land  &  Irrigation  Oompany 
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bad  a  primary  rigfat  of  only  seven  second   be  filed  in  the  office  of  the  state  engineer,  aitd 
teet  as  against  the  plaintiff,  there  were  three 


second  feet  procured  by  the  restraining  or- 
der which  belonged  to  plaintiff  in  its  own 
right,  assuming  that  its  appropriation  was 
valid.  This  alone  justified  plaintiff's  action, 
even  if  we  admit  the  principle  for  which  ap- 
I)ellants  contend.  We  cannot,  however,  con- 
cede that  there  is  any  merit  whatever  in  ap- 
pellant's contention.  Plaintiff,  being  an  ap- 
proprlator  of  water  from  the  river,  had  at 
least  a  secondary  right  to  the  water  In  ques- 
tion, while  appellants  do  not  appear  to  have 
had  any  right  at  all,  except  such  as  Is  sub- 
ject and  subsequent  to  prior  rights.  If  the 
Pioneer  Land  &  Irrigation  Company  tor  any 
reason  did  not  see  fit  to  use  its  water  on 
the  occasion  referred-  to,  plaintiff's  rights 
were  next  in  order.  If  plaintiff  committed 
a  wrong  against  the  Pioneer  Land  &  Irriga- 
tion Company,  we  find  nothing  in  the  rec- 
ord to  indicate  that  It  was  any  concern  of 
appellants.  In  any  event,  plaintiff,  having 
had  a  secondary  right,  was  interested  in 
seeing  that  the  water  was  not  converted  by 
a  stranger,  for  the  inevitable  consequences 
would  be  to  delay  plaintiff  in  the  enjoy- 
ment of  Its  right,  if  It  had  rights  which  the 
law  would  protect. 

[4]  3.  This  brings  us  to  the  third  gsound 
relied  on  by  appellants: 

■  "Tbt  certificate  of  appropriation  of  water 
issued  by  the  state  engineer  to  W.  L.  Stewart 
and  assigned  to  the  plaintiff,  introduced  in  evi- 
dence as  the  basis  of  the  right  of  the  Warren 
Irrigation  Company,  was  only  prima  fade  evi- 
dence of  the  appropriator's  right  to  the  use 
of  the  water,  and  the  defendants  and  appel- 
lants shoold  have  been  permitted  to  introdace 
evidence  to  contradict  the  recitals  of  the  cer- 
tificate." 

The  flrst  evidence  Introduced  by  plaintiff 
at  the  trial  of  the  case  was  the  certlflcate  of 
Apxyroprlation  to  W.  L.  Stewart  above  re- 
ferred to.  The  certificate,  in  form,  appears 
to  be  in  strict  conformity  to  the  statute  un- 
der which  the  appropriation  was  made 
(chapter  100,  {  45,  Sess.  Laws  Utah  1903), 
whidi  reads  as  follows: 

"Upon  it  being  made  to  appear  to  the  sat- 
isfaction of  the  state  engineer  that  any  appro- 
priation has  been  perfected  in  accordance  with 
the  application  therefor,  it  shall  be  the  duty 
of  the  state  engineer  to  issue  a  certificate,  in 
duplicate,  to  the  party  making  the  same,  set- 
ting forth  the  name,  and  post  office  address  of 
the  person,  corporation  or  association  by  whom 
the  water  is  to  be  used;  the  flow  per  second 
of  water  to  be  used;  the  purpose  for  which 
the  water  is  to  be  used;  the  time  during  which 
the  water  is  to  be  used  each  year;  the  name 
of  the  stream  or  source  from  which  the  water 
is  to  I>e  diverted;  the  place  on  the  stream  or 
source  where  the  water  is  to  be  diverted;  the 
priority  number  of  the  right;  tiie  date  of  the 
appropriation;  and  such  other  matter  as  will 
fully  and  completely  define  the  right  of  said 
person,  corporation  or  association  to  the  use 
of  the  water.    One  copy  of  said  certificate  shall 


the  other  copy  shall  be  delivered  to  the  ap- 
propriator,  and  shall,  within  thirty  days,  be 
recorded  by  him  in  the  office  of  the  county 
recorder  of  the  county  where  the  water  is  di- 
verted from  the  natural  stream  or  source.  The 
certificate  so  issued  and  filed  shall  vest  in  the 
appropriator  the  right  aiid  titie  to  the  use  of 
the  water  in  the  volume,  for  the  purpose  and 
during  the  time  mentioned  therein,  and  shall 
be  evidence  of  such  right." 

From  the  fact  that  the  state  engineer  is- 
sued the  certificate  to  Stewart,  it  must  be 
presumed  that  It  was  made  to  appear  to 
his  satisfaction  tliat  the  appropriation  had 
been  perfected  In  accordance  with  the  ap- 
plication therefor.  The  quantity  of  water 
named  In  the  certificate  is  15  cubic  feet  per 
second. 

The  statute  above  quoted  purports  to 
make  the  certificate  evidence  of  a  vested 
right  Appellants  sought  to  Impeach  .the 
validity  of  the  certificate  by  evidence  con- 
tradicting the  recitals  therein,  me  evi- 
dence was  objected  to  by  respondent,  and  the 
objection  sustained.  The  ruling  of  the  court 
Is  assigned  as  error. 

The  question  is.  Can  ttie  certificate  of  op- 
propriation  issued  in  pursuance  of  the  stat- 
ute to  which  reference  has  been  made  be 
ti^e  subject  of  collateral  attack  and  Its  force 
and  effect  nullified  and  set  at  naught  in  a 
collateral  proceeding,  especially  by  one  who 
was  not.  In  any  sense,  a  par^  to  or  Inter- 
ested in  the  proceeding  which  finally  cul- 
minated in  the  issuing  of  the  certificate? 

In  support  of  their  contention  appellants 
cite  the  following  authorities:  Speer  v.  Ste- 
phenson, 16  Idaho,  707,  102  Paa  365 ;  Byan 
V.  Tutty,  13  Wyo.  122,  78  Pac.  661;  Farm- 
ers' Ind.  Ditch  Co.  V.  Agr.  Ditch  Co.,  22 
Colo.  613,  46  Pac.  444,  65  AnL  St.  Bep.  14»; 
Daley  v.  Cox,  48  Cal.  127. 

In  Speer  v.  Stephenson,  supra,  the  eighth 
paragraph  of  the  syllabus  states  the  propo- 
sition upon  wl^oh  appellants  presumably 
rely: 

"The  action  of  the  state  engineer,  in  decid- 
ing to  cancel  or  in  refusing  to  cancel  a  permit, 
is  not  conclasive  upon  the  parties,  and  may  be 
reviewed  in  the  district  court  upon  appeal,  or 
may  be  questioned  in  a  direct  proceeding  in 
the  district  court,  and  the  court  in  considering 
such  matter  is  in  no  way  controlled  or  condod- 
ed  by  the  action  of  the  state  engineer." 

[S]  If  aK>ellants  had  been  contestants  of 
plaintiff  In  the  proceeding  before  the  state 
engineer  for  the  water  right  in  question, 
they  would,  imdoubtedly,  have  had  their  day 
in  court,  either  by  appeal  or  by  a  direct  pro- 
ceeding to  annul  the  certlflcate  if  It  were 
procured  by  fraud.  We  may  go  further  by 
way  of  illustrating  our  views  and  suggest 
that,  If  appellants  had  In  any  manner 
shown  themselves  to  be  Interested  as  con- 
templated approprlatora  of  the  water  under 
the  state  law,  they  might  have  bad  a  vlgbt 
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of  action  In  a  direct  proceeding  to  cancel 
and  annul  the  certificate  of  appropriation 
on  some  eQultable  gronnda  for  cancellation. 
We  have  no  fault  to  find  with  the  doctrine 
enunciated  in  the  Idaho  case,  nor  do  we 
think  the  other  cases  referred  to  are  In 
any  sense  applicable  to  the  case  at  bar. 

Appellants,  however,  quote  from  New  Era 
Irrigation  Co.  v.  Warren  Irrigation  Oo.  et 
al.,  48  Utah  at  page  551,  160  Pac.  at  page 
1197,  the  following  language  of  the  court: 

"No  assignment  Is  made,  nor  does  the  rec- 
ord disclose,  that  the  plaintifF  was  precluded 
from  controverting  any  recital  of  fact  contained 
in  the  certificate,  or  that  the  court,  by  any 
ruling,  held  or  treated  the  certificate  as  con- 
clusive evidence  against  the  plaintiff." 

It  is  not  contended  by  appellants  that  the 
case  determines  the  question  now  under  re- 
view. On  Its  face  the  excerpt  quoted  shows 
that  the  court,  for  more  reasons  than  one, 
found  It  unnecessary  to  decide  the  question. 
We  suggest,  however,  that  In  that  case  all 
the  parties  before  the  court  were  claiming 
under  alleged  appropriations  made  under  the 
laws  of  the  state  relating  to  the  appropria- 
tion of  water.  Appellants  stand  In  no  such 
relation  In  the  Instant  case. 

In  our  opinion,  the  question  presented 
here  should  be  determined  by  the  same  rules 
and  in-lnclples  whidi  control  in  cases  in- 
volving the  efTect  given  to  patents  Issned  for 
public  land  by  the  Land  Department  of  the 
United  States. 

In  Moore  v.  R»bbins,  96  U.  S.  630,  24  I<. 
Ed.  848,  the  doctrine  is  well  stated  In  the 
second  and  third  paragraphs  of  the  syllabus: 

"2.  If  there  be  any  lawful  reason  why  the 
patent  should  be  canceled  or  rescinded,  the  ap- 
propriate remedy  is  by  a  bill  in  chancery, 
brought  by  the  United  States,  but  no  execu- 
tive officer  is  antborized  to  reconsider  the  facts 
on  which  it  was  issued,  and  to  recall  or  re- 
scind it,  or  to  issue  one  to  another  party  for 
the  same  tract. 

"3.  But  when  mistake  or  fraud  or  miscon- 
struction of  the  law  of  the  case  exists,  the 
United  States,  or  any  contesting  claimant  for 
the  land,  may  have  rdief  by  a  court  of  equity." 

In  Smelting  Oo.  v.  Kemp,  104  U.  S.  636, 
26  Ii.  Ed.  875,  the  first  and  second  para- 
graphs of  the  syllabus  read: 

"1.  A  patent,  duly  signed,  connterrigned,  and 
sealed,  for  public  lands  whidi,  at  the  time  it 
was  issned,  the  Land  Department  had,  under 
the  statute,  authority  to  convey,  cannot  be 
collaterally  impeached  in  an  action  at  law; 
and  the  finding  of  the  Department  touching 


the  existence  of  certain  facts,  or  the  perform- 
ance of  certain  antecedent  acts,  upon  which 
the  lawful  exercise  of  that  authority  may  in  a 
particular  case  depend,  cannot,  in  a  court  of 
law,  be  questioned. 

"2.  If  in  the  issuing  of  a  patent  the  officers 
of  that  Department  take  mistaken  views  of  the 
law,  or  draw  erroneous  conclusions  from  the 
evidence,  or  act  from  either  imperfect  views  of 
duty'  or  corrupt  motives,  the  imrty  aggrieved 
cannot  set  up  such  matters  in  a  court  of  law 
to  defeat  the  patmt.  He  mnst  resort  to  a  court 
of  equity,  where  he  can  olitain  relief,  if  his 
rights  are  injuriously  affected  by  the  existence 
of  the  patent,  and  he  possesses  such  equities 
as  will  control  the  legal  title  vested  in  the  pat- 
entee. A  stranger  to  the  title  cannot  complain 
of  the  act  of  the  government  in  regard  thereto." 
(Italics  ours.) 

At  page  641  of  104  U.  S.  (26  L.  Ed.  875).  in 
speaking  of  the  conclusiveness  of  a  land  pat- 
ent as  evidence,  the  court,  speaking  through 
Mr.  Justice  Field,  says: 

"It  is  this  unassailable  diaracter  which  gives 
to  it  its  chief,  indeed  its  only,  value,  as  a  means 
of  quieting  its  possessor  in  the  enjoyment  of 
the  lands  it  embraces.  If  intruders  upon  them 
could  compel  him,  in  every  suit  for  possession, 
to  establish  the  validity  of  the  action  of  the 
Land  Department  and  the  correctness  of  its 
ruling  upon  matters  submitted  to  it,  the  patent, 
instead  of  being  a  means  of  peace  and  security, 
would  subject  his  rights  to  constant  and  ruin- 
ous litigation." 

See,  also,  other  cases  cited  by  respcMident: 
Welsh  V.  Gallvert  et  aL,  Land  Oommission- 
ers,  84  Wash.  250,  75  Pac.  871;  Plummer  v. 
Brown,  70  OaL  644,  12  Paa  464;  Steel  v. 
Smelting  Co.,  106  U.  S.  447,  1  Sup.  Ct  389, 
27  L.  Ed.  226. 

As  we  understand  the  law  applicable  to 
this  question,  we  are  forced  to  the  concdn- 
sion  that  the  trial  court  committed  no  ei^ 
ror  in  rejecting  the  evidence  offered  to  con- 
tradict the  recitals  contained  in  the  certif- 
icate of  ai^ropriatlon. 

In  conclusion:  The  evidence  dlsdoaed  by 
the  record  clearly  established  the  fact  that 
the  plaintUTs  stockholders  were  In  great 
need  of  the  water  for  the  irrigation  of  t^eir 
crops  at  the  very  time  appellants  were  di- 
verting and  applying  it  to  their  own  use. 

I\>r  the  reasons  stated,  the  judgment  of 
the  trial  court  la  affirmed,  at  appeUants* 
costs. 

OORFMAK,  a  J.,  and  WEBER,  GIDEXDN, 
and  FBIOBC.  JJ..  concur. 
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(68  Utah,  254) 

HERRI  NGTON  v.  HODGES  et  ai, 


(No.  3556.) 

(Sapreme  Court  of  Utah.    April  20, 1921.    Be- 
hearing  Denied  May  24,   1921.) 

Vendor  and  pnrohaser  <Ss944— Evidenoe  hold  not 
to  show  fraudulent  representation  Inducing 
purchase  of  land. 

In  purchaser's  suit  to  rescind  farm  land 
purchase  for  fraudulent  representations  as  to 
the  land  and  as  to  water  rights,  evidence  hM 
to  support  judgment  for  defendants.^ 

Appeal  from  District  Court,  Salt  Lake 
Oounty;   P.  C.  Evans,  Judge. 

Acti(m  by  O.  E.  Herrlngton  against  Ernest 
A.  Hodges  and  others.  Prom  Judgment  for 
defraidants,  plaintiff  appeals.    Affirmed. 

Chez  &  Barker  and  h.  3.  Holther,  all  of 
'  Ogden,  for  appellant 

Gustin,  Gillette  &  Brayton,  of  Salt  Lake 
C9ty,  for  re^ondents. 

CORPMAN,  O.  J.  Plaintiff  brought  this 
suit  to  rescind  a  contract  entered  into  be- 
tween himself  and  the  defendants  for  the  pur- 
chase of  250  acres  of  farm  lands  in  Blko 
county,  Nev.  The  contract  was  in  the  form 
usually  employed  in  such  transactions,  pro- 
viding for  payment  by  the  plaintiff  of  the 
purdiase  i^ce  on  the  installment  plan.  The 
contract,  together  with  a  deed  of  conveyance 
of  the  lands,  executed  by  the  parties  was 
placed  with  the  Bettilyon  Home  Builders' 
Company  of  Salt  Lake  City  to  be  delivered  to 
plaintiff  upon  the  full  payment  of  the  pur- 
chase price  of  the  lands,  $5,500.  February  25, 
1918,  the  date  when  the  contract  was  en- 
tered into,  the  plaintiff,  pursuant  to  the 
terms  of  said  contract,  made  a  cash  payment 
of  $2,000  on  the  purchase  price,  and  the 
following  March  moved  upon  the  lands  and 
proceeded  to  put  the  same  to  crops.  In  May 
of  the  same  year  plaintiff  vacated  the  prem- 
ises, came  to  Salt  Lake  City,  and  in  June 
following  commenced  this  action  against  the 
defendants  to  rescind  the  contract  and  for 
the  recovery  of  the  $2,000  theretofore  paid 
by  him,  on  the  grounds  of  fraud  and  mis- 
representation practiced  upon  him  by  defend- 
ants In  sriling  him  the  lands. 

It  Is  alleged  in  the  complaint  that  the  de- 
f^idants,  to  induce  plaintiff  to  make  said 
purdiase,  falsely  and  fraudulently  made  to 
him  the  following  statonents: 

"(a)  That  there  were  225  acres  of  land  in  cul- 
tivation and  utader  the  plow;  (b)  that  there 
were  20  acres  in  alfalfa;  (c)  that  there  were 
2S  acres  in  meadow,  consisting  of  timothy  and 
red  top;  (d)  that  some  of  the  land  was  in 
grain;  (e)  that  all  of  the  above  land  was  first- 
class,  No.  1  soil;  (f)  that  there  was  a  water 
right  belonging  to  said  land  containing  an  abun- 
dance of  water  for  the  irrigation  of  the  225 
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acres,  and  that  abundance  of  water  could  bo 
obtained  for  the  remainder  of  15  acres  if  appli- 
cation were  made  therefor." 


>Ogdel. 
TTtali,  188, 


Valley  Trout 
12S  Pac.  687. 


&  Resort  Cov  v.  Levis,  41 


The  answer  of  the  defendants  denied  the 
making  of  the  representations  attributed  to 
them  by  the  complaint,  and,  as  an  affirmative 
defense,  alleged: 

"That  plaintiff  purchased  said  premises  from 
said  defendants  with  full  knowledge  or  the 
means  of  knowledge  of  all  of  the  conditions  sur- 
rounding said  land  obtained  by  said  plaintiff 
from  a  personal  examination  of  said  premises 
and  from  knowledge  and  information  obtained 
from  other  persons  than  these  defendants,  and 
not  because  of  any  representations  of  any  Icind 
or  nature  whatsoever  made  by  these  defendants 
or  either  of  them." 

The  trial  court  found  the  issues  in  defend- 
ants' favor,  and  judgment  was  ottered  ac- 
cordingly. Plaintiff  appeals.  He  assigns  as 
error  and  relies  upon  the  following  for  a  re- 
versal of  the  judgment:  The  rejection  of  cer- 
tain testimony  offered  in  plaintiff's  behalf  at 
the  trial,  that  the  trial  court's  findings  of 
fact,  conclusions  of  law,  and  judgment  are 
not  sustained  by  the  evidence,  and  that  the 
conclusions  of  law  and  judgment  are  contrary 
to  law. 

It  appears  that  the  plaintiff  was  a  resident 
of  Ogden,  and  had,  for  some  years  before  en- 
tering into  the  agreement  for  purchase  of 
the  lands  in  question,  been  engaged  in  farm- 
ing in  Box  Elder  county,  Utah.  The  land  had 
been  listed  for  sale  with  the  Bettilyon  Home 
Biillders'  Company  and  advertised  in  Salt 
Lake  City  newspapers.  The  plaintiff  and  the 
defendant  Ernest  A.  Hodges  first  met  about 
February  7,  at  the  office  of  the  Bettilyon 
Home  Builders'  Company,  and  engaged  in 
conversation  ccmcerning  the  land.  During 
the  course  of  the  conversation  defendant  ex- 
hibited to  the  plaintiff  a  certain  cultural  map 
made  by  one  C  B.  McBride,  an  engineer,  r^>- 
resenting  that  In  1912  certain  portions  of  the 
land  at  that  time  were  in  grain  and  alfalfa, 
and  other  portions  were  being  used  as  pasture 
and  meadow  lands.  The  plaintiff  testified 
concerning  the  map  and  the  conversation  with 
the  defendant  about  the  water  rights  belong- 
ing to  the  land,  and  that  the  defendant  rep- 
resented that  the  lands  were  cropped  as  rep- 
resented by  the  map  and  substantially  the 
same  as  alleged  in  the  complaint  He  also 
testified  that  the  defendant,  upon  that  and 
other  occasions  before  the  contract  was  ex- 
ecuted, made  similar  representations  as  to 
the  crops,  and  that  the  land  "had  a  No.  1 
water  right" ;  that  "the  water  right  was  per- 
fect." 

The  defendant  Ernest  A.  Hodges,  in  his 
own  behalf,  testified: 

"I  bought  the  ranch  in  question  in  January, 
1918,  from  Mr.  Hunter.  I  think  it  was  about 
the  middle  of  January.  At  that  time  I  visited 
the  ranch.    It  had  some  snow  on  the  ground. 


»For  oUier  comb  see  lama  topic  and  KST-NUMBSB  In  all  Ker-Numbered  Dlaaata  and  IndstM 
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probably  on  inch  or  an  Inch  and  a  half.  I  was 
on  the  land  about  80  minuteB.  I  never  saw 
the  ranch  except  that  one  time  and  the  time  I 
went  out  with  Mr.  Herrington.  I  first  met  Tdr. 
Herrington  In  the  office  of  the  Bettilyon  Home 
Builders'  Company  in  Salt  Lake  City.  I  listed 
the  ranch  with  the  Bettilyon  Company,  and  aft- 
erwards Mr.  Curl  called  me  up  and  asked  me  to 
meet  Mr.  Herrington  in  bis  office.  This  was 
about  the  7th  of  February,  1918.  I  had  a  talk 
with  Mr.  Herrington  and  told  him  I  was  the 
owner  of  the  ranch.  I  told  him  that  I  didn't 
know  anything  about  the  ranch  and  had  only 
been  out  there  once;  that  I  had  bought  the  ranch 
for  my  sons,  but  they  had  been  enlisted  in  the 
army  and  I  wanted  to  sell  it.  At  that  time  I 
showed  him  a  cultural  map,  Exhibit  C.  I  also 
showed  him  the  book  of  the  abstract  of  water 
title  by  the  state  engineer,  and  I  told  him  at 
that  time  that  the  cultural  map  showed  all  that 
I  knew  about  the  ranch.  I  told  him  that  Mr. 
Hunter  said  it  had  a  water  right  for  225  acres 
and  opened  up  the  book  and  showed  him  the 
abstract  of  claims  at  pages  135-130.  I  told 
him  that  Mr.  Hunter  knew  all  about  this  ranch, 
and  that  I  would  take  him  up  and  introduce  him 
to  Mr.  Hunter.  I  never  made  any  representa- 
tions to  Mr.  Herrington  except  as  shown  by 
the  cultural  map.  I  never  told  him  that  there 
was  any  amount  in  cultivation.  .  I  never  told 
him  that  there  was  any  kind  of  crops  on  it.  I 
didn't  tell  him  that  there  was  20  or  25  acres  in 
alfalfa,  or  any  other  amount.  I  never  told  him 
that  there  was  225  acres  in  cultivation.  I 
didn't  tell  him  that  it  was  A  No.  1  soil.  We 
went  out  to  see  Mr.  Hunter  and  met  him  on  the 
sidewalk.  I  introduced  Mr.  Herrington  to  Mr. 
Hunter.  Mr.  Hunter  told  Mr.  Herrington  that 
it  had  a  good  water  right,  and  that  it  was  the 
making  of  a  dandy  ranch,  and  Mr.  Herrington 
and  I  agreed  to  go  out  and  look  at  the  ranch. 
Mr.  Herrington  suggested  that  we  go  out  and 
look  at  the  randi.  I  met  Mr.  Herrington  in 
Elko,  and  he  stated  that  he  guessed  we  couldn't 
trade.  Mr.  Herrington  said  he  had  met  a  friend 
here  who  told  him  that  it  was  a  dry  farm.  I 
said  I  was  surprised  at  that,  as  Mr.  Hunter  had 
said  it  had  a  good  water  right.  We  then  agreed 
to  go  out  and  look  at  the  ranch  the  next  morn- 
ing. We  got  an  automobile  and  got  out  and 
walked  over  the  land.  At  that  time  he  saw 
something  that  looked  like  salt  grass  to  him, 
and  he  said,  That  i^  salt  grass;'  and  I  said 
'Well,  I  don't  know  what  kind  of  grass  it  is.' 
I  said  to  him,  "Mr.  Herrington,  you  know  as 
much  about  this  ranch  now  as  I  do;'  and  he 
said,  liCt's  go  and  see  a  lawyer  and  look  into 
the  water.'  I  didn't  point  out  to  Mr.  Herring- 
ton that  any  portion  of  it  was  in  alfalfa,  or  in 
meadow,  or  in  cultivation,  or  in  grain.  We  went 
back  to  Elko,  and  I  asked  the  clerk  in  the  hotel 
who  was  the  best  attorney  in  towii,  and  he  told 
me  that  McNamara  &  Van  Fleet  were.  We 
went  up  to  their  office,  but  they  were  too  busy 
to  see  us  and  suggested  that  we.  go  and  see  Mr. 
Dysart,  which  we  did.  I  said,  'Mr.  Herrington 
is  figuring  on  buying  the  ranch  from  me  out 
here  and  is  questioning  the  water  right.'  I  told 
him  that  I  had  only  gotten  the  ranch  very  late- 
ly and  didn't  know  a  thing  about  it,  and  we 
wanted  to  get  his  opinion  on  the  water  right. 
I  showed  him  the  papers  which  have  been  in- 
troduced in  evidence  here,  and  after  he  looked 
them  orer  Mr.  Herrington  asked  him^  'Is  that 


a  perfect  water  rights  and  he  said,  "No,  sir; 
there  is  no  sndi  thing  in  Elko  county  that  I 
know  of.'  He  said  the  water  had  not  been  ad- 
judicated, and  that  we  would  never  know  bow 
much  water  we  had  until  the  same  was  adjudi- 
cated; that  he  thought  the  adjudication  would 
take  place  the  next  spring.  We  then  left  the 
office,  and  I  asked  Mr.  Herrington,  "Do  you 
want  this  ranch  or  don't  you?'  and  he  said  be 
wanted  the  ranch." 

William  A.  Curl,  a  witness  for  tbe  plaintiff, 
testified: 

"Mr.  Herrington  and  Mr.  Hodges  were  in  my 
office  about  the  7tb  of  February.  Mr.  Hodges 
told  Mr.  Herrington  what  he  knew  about  the 
ranch.  He  said  at  that  time  he  had  only  been 
the  owner  of  the  ranch  for  a  few  days  and 
didn't  know  anything  about  it;  that  he  didn't 
have  much  knowledge  of  the  water  right  or  any- 
thing else;  that  he  had  not  made  an  examina- 
tion bimsdf  of  the  water  right,  but  was  taking 
tbe  word  of  Mr.  Hunter  for  it  He  stated  at 
that  time  that  he  didn't  know  how  mnch  was 
in  cultivation  except  as  shown  on  the  cultural 
map;  that  he  had  only  been  out  to  the  ranch 
once,  a  few  weeks  before.  The  cultural  map 
was  shown  by  Mr.  Hodges  to  illustrate  the 
amount  of  land  under  cultivation.  He  positive- 
ly stated  that  all  he  knew  about  what  was  un- 
der cultivation  was  what  was  shown  by  this 
cultural  map  and  what  Mr.  Hunter  had  told  him. 
Mr.  Hodges  at  that  time  suggested  that  they  go 
and  see  Mr.  Hunter." 

W.  O.  Hunter,  tbe  former  o^mer  of  tbe 
lands  from  whom  the  defendants  bad  pur- 
chased, testified: 

"I  sold  the  land  to  Mr.  Hodges  hi  1918.  I  met 
Mr.  Herrington  once  on  Second  South  and  Main 
streets,  Salt  Lake  City,  some  time  in  February. 
1918.  At  that  time  I  had  a  conversation  with 
him  in  reference  to  this  ranch.  Mr.  Bodgea  in- 
troduced me  to  Mr.  Herrington  and  told  me 
that  Mr.  Herrington  was  figuring  on  buying  the 
ranch  that  he  had  purchased  from  me.  Hodges 
said  his  boys  had  enlisted  in  the  army  and  he 
was  going  to  sell  it,  and  that  Mr.  Herrington 
wanted  to  know  something  about  the  water 
rights  to  the  place  and  that  Hodges  thought  I 
knew  more  about  it  than  he  did,  and  he  wished 
that  I  would  tell  him  anything  that  I  knew 
about  it.  I  asked  Mr.  Herrington  if  Mr.  Hodges 
had  given  him  the  papers  in  the  case  which 
showed  the  water  right.  I  told  him  that  the 
water  rights  in  Nevada  hadn't  been  adjudicated, 
but  that  the  filings  had  all  been  made,  and  tliat 
the  papers  would  show  what  water  right  he  had. 
I  told  him  that  I  believed  the  water  rights  were 
good.  That  is  the  only  conversation  I  ever  liad 
with  Mr.  Herrington."' 

Other  witnesses  testified  that  In  recent 
years  the  lands  bad  not  beea  cultivated  and 
cropped,  but  had  been  used  for  pasturage 
practically  without  irrigation. 

After  the  plaiatlS  bad  moved  onto  tlie  land 
an  attempt  to  use  water  for  irrigation  was 
made  by  blm,  and  bis  right  to  do  so  was  ques- 
tioned by  other  dalmants.  What  water 
rights,  if  any,  there  may  be  for  tbe  land,  so 
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far  as  the  record  before  xu  Is  concerned,  Is 
left  in  doubt. 

The  plaintiff  contends  that  the  findings  of 
the  district  court  to  the  effect  that  defend- 
ants did  not  make  the  representations  at- 
tributed to  them  by  the  allegations  of  the 
complaint  cannot  be  sustained  by  the  evidence 
in  the  case.  CSounsel  makes  the  argument  that 
the  plaintiff  was  not  only  misled  by  oral 
representations  made  by  the  defendants  as  to 
the  availability  of  the  lands  for  farming,  but 
that  the  cultural  map  exhibited  by  plaintiff 
was  grossly  false  and  misleading  as  to  the 
true  conditions.  He  has  cited  us  to  numerous 
authorities  illustratlye  of  the  rule  that, 
■where  property  Is  at  a  distance,  or  where,  for 
any  reason,  the  falsity  of  representations  are 
not  readily  ascertainable,  there  is  a  distinc- 
tion between  that  class  of  cases  and  those 
where  lands  are  purdiased  by  the  vendee  in 
the  vicinity  where  he  resides  and  the  truth 
or  falsity  of  the  repreaentatltms  can  readily 
be  ascertained  before  purchasing.  Chrlsten- 
sen  V.  Koch,  85  Wash.  472,  148  Pac.  586; 
Mlranovits  v.  Gee,  163  Wis.  246,  157  N.  W. 
790;  Van  Horn  y.  Chambers,  49  Okl.  683,  154 
Pbc  66;  Becker  v.  Oark,  83  Wash.  37,  145 
Pac.  66;  Haack  ▼.  Scott  (Iowa)  124  N.  W. 
1068;  Blchelberger  v.  Mills  Land  &  Water 
Co.,  »  Cal.  App.  628,  100  Pac.  117.  It  Is  fur- 
ther argued  and  contended  by  the  plaintiff 
that  It  is  not  material  whether  false  repre- 
sentations in  transactions  of  this  character 
were  known  to  be  false  by  the  party  making 
them  if  the  opposite  party  believed  tbem  and 
they  constituted  the  inducement  for  bis  en- 
tering into  the  contract  Grosh  v.  Ivanhoe 
Land  &  Imp.  Co.,  96  Va.  161,  27  S.  E.  841; 
Improvement  Co.  v.  Brady,  92  Va.  71,  22  S.  B. 
845 ;  Lowe  ▼.  Trundle,  78  Va.  85 ;  Jeffreys  ▼. 
Weekly,  81  Or.  140,  Ann.  Cas.  1918D,  690, 158 
Pac  522;  Ogden  Valley  Trout  &  Resort  Co,  v. 
Lewis,  41  Utah,  183,  126  Pac.  687.  Many- oth- 
er cases  are  cited  in  plaintiff's  brief  in  sup- 
port of  his  contention  that  In  transactions  of 
the  kind  under  consideration  the  vendor  may 
not  profit  by  his  own  false  representations 
where  the  other  party  has  been  deceived  and 
misled  tliereby. 

No  fault  Is  to  be  found  with  the  doctrine 
enunciated  in  the  authorities  cited  by  coun- 
sd.  As  we  read  the  record  In  this  case,  the 
great  weight  of  the  evidence  is  against  the 
contention  that  defendants  made  the  repre- 
sentations charged  by  the  allegations  of  the 
complaint  Nor  did  the  trial  court  make  the 
findings  set  forth  on  page  7,  part  1,  of  plain- 
tiff's brief,  upon  which  the  argument  of  coun- 
sel before  this  court  for  a  reversal  of  the 
Judgment  seemgs  to  be  wholly  predicated.  As 
a  matter  of  fact  the  court  expressly  found 
that  the  defendants  "made  no  false  or  fraud- 
ulent statements  to  the  plaintiff  to  Induce  him 
to  make  said  purchase,  and  that  defendants 
did  not  falsely  or  fraudulently  represent:  (a) 
That  there  Were  225  acres  of  said  land  un- 
der the  plow,"  etc.    Again,  the  court  finds: 


•Tliat  the  plaintiff  did  not  rely  upon  any  rep- 
resentation made  by  said  defendants,  or  either 
of  them,"  and  that  "plaintilf  purchased  Mid 
premises  from  defendants  with  fall  knowledge 
or  the  means  of  knowledge  of  all  the  conditions 
surrounding  said  lands  from  a  personal  exam- 
ination of  said  premises,"  etc. 

It  is  true  the  testimony  of  plaintiff,  stand- 
ing alone,  tends  to  disprove  the  facts  found 
by  the  court,  but,  after  carefully  reading  the 
record  and  giving  the  evidence  due  considera- 
tion, we  are  not  prepared  to  say  that  the 
court's  findings  are  not  wholly  sustained  by 
the  great  weight  of  the  evidence.  It  is  cer- 
tain that  the  defendants  were  not  familiar 
with  the  land.  If  the  many  witnesses  who 
testified  at  the  trial  are  to  be  believed,  the 
plaintiff  was  so  advised.  Plaintiff  visited  the 
premises,  viewed  them,  and  was  warned  by 
the  defendant  after  doing  so  that  he  Imew 
just  as  much  about  them  as  defendant  did. 
Plaintiff  was  told  by  others  that  the  lands 
were  a  "dry  farm,"  and  again,  after  consult- 
ing an  attorney,  he  was  told  that  no  water 
rights  had  been  adjudicated,  and  therefore 
there  was  no  such  thing  as  a  perfect  right  to 
them.  It  would  seem,  in  the  light  of  the 
testlmmy  in  this  case,  that  plaintiff  pur- 
chased with  his  eyes  open,  and  if  the  lands 
were  not  of  the  kind  or  worth  he  anticipated 
them  to  be,  it  was  his  own  voluntary  conduct 
that  led  htm  into  the  contract  of  purchase. 
Ttxa  courts  upon  the  sbowlng.  made  in  tlils 
record,  can  afford  him  no  relief  for  his  not 
ascertaining  the  true  character  and  condition 
of  the  property  in  the  absence  of  mdsrepre- 
sentatlon  or  fraud  on  the  part  of  the  defend- 
anta  He  should  abide  the  consequences  of 
his  failure  to  ecercise  the  prudence  ordi- 
narily to  be  expected  of  a  vendee.  Fams- 
worth  V.  Duffner,  142  U.  S.  43, 12  Sup.  Ct  164, 
36  L.  Ed.  931 ;  Clark  v.  Reeder,  158  U.  S.  505, 
15  Sup.  Ct.  849,  39  L.  Ed.  1070;  Southern 
Development  Co.  v.  SUva,  125  XT.  S.  247,  8 
Sup.  Ct.  881,  31  L.  Ed.  67& 

We  find  no  prejudicial  error  in  the  exclu- 
sion of  testimony  offered  by  plaintiff.  The 
findings  of  fact,  conclusions  of  law,  and  Judg- 
ment of  the  district  court  are  amply  sustain- 
ed by  the  evidence.  It  is  therefore  ordered 
that  the  judgment  be  affirmed,  with  costs. 

WEBER,  THUBMAN,  and  FBIC«,  JJ., 
concur. 

GIDEON,  J.  (concurring).  This  Is  an  equity 
case.  It  is  not  cmly  the  right,  but  the  duty, 
of  this  court  to  examine  the  record  to  deter- 
mine the  weight  of  the  evidence.  The  only 
question  presented  is  one  of  fact  I  concur 
in  the  affirmance  of  the  judgment  solely  oa 
the  ground  that  the  other  members  of  this 
court  are  agreed  that  the  findings  of  the  low- 
er court  are  supported  by  the  weight  of  the 
testimony.  I  have  no  hesitancy  in  saying 
that,  if  I  followed  my  own  views,  after  a 
somewhat  careful  reading  of  the  reonrd,  I 
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should  arrive  at  a  different  concliisloa.  Tbe 
testimony  of  tbe  plaintiff  is  to  a  different 
state  of  facts  than  that  claimed  by  defend- 
ant Hodges  as  shown  by  bis  testimony  set 
ont  in  tbe  opinion  of  the  Chief  Justice. 
Every  drcumstance  of  initiating  and  consum- 
mating tbe  contract  between  tbe  parties^  In 
my  judgment,  corroborates  plalntifTs  dalm. 
The  cultural  map  itself  discounts  to  a  very 
great  extent  much  that  defendant  says  in  his 
testimony.  Moreover,  tbe  plaintiff  was  buy- 
ing 'this  ranch  for  a  home,  and  It  is  very  im- 
probable that  he  purchased  it  without  some 
assurance  as  to  the  nature  of  tbe  soil  and 
as  to  what  It  would  produce. 


(SS  ntab,  134) 

ROCKEFELLER  V.  INDUSTRIAL  COMMIS- 
SION OF  UTAH.    (No.  3631.) 

(Supreme  Court  of  Utah.    April  29,  1921.) 

1.  Master  and  servant  ^=336 1— Relation  essen- 
tial to  compensation  for  Injary. 

Under  Comp.  Laws  1917,  {  SllO,  snbd.  2, 
as  amended  by  Laws  1919,  c.  63,  defining  em- 
ployers Bobject  to  the  Industrial  Act,  the  ex- 
istence of  a  contract  of  employment,  either  ex- 
pressed or  implied,  is  essentia]  to  the  Jurisdic- 
tion of  the  Indnstrlal  Commission  to  award 
compensation. 

2.  Master  and  servant  «=s>409i/i,  New,  vol.  7A 
Key-No.  Series— Relation  question  of  law  on 
andlsputed  faots. 

Though  the  question  whether  a  contract  of 
employment  existed  is  one  of  mixed  law  and 
fact  if  the  facts  are  disputed,  it  is  one  purely 
of  law  if  tbe  whole  agreement  respecting  the 
alleged  employment  is  in  writing  or  if  the  facts 
respecting  the  employment  are  not  in  dispute. 

3.  Master  and  servant  4=»36i— Taxi  servloe 
man  held  a  bailee,  and  not  an  "employi," 
within  Compensation  Act. 

One  permitted  to  wait  at  a  taxi  stand  when 
he  chose  to  do  so  and  to  answer  calls  which 
there  was  no  one  else  to  answer,  receiving  for 
his  services  25  per  cent,  of  tbe  amount  collect- 
ed from  the  patron,  and  accounting  to  the 
owner  of  the  taxicab  for  the  remainder,  held< 
a  bailee  of  the  vehicle,  and  not  an  employ^ 
within  the  Industrial  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases;  First  and  Second  Series,  Em- 
ploye.] 

4.  Master  and  servant  «=»36l— Substitate  not 
empioyd  within  Compensation  Act  unless  he 
•ubstltirtes  for  employ^  within  act. 

Though  a  substitute  is  entitled  to  the  same 
compensation  as  the  employe  for  whom  he  is 
a  substitute,  he  is  not  entitled  to  any  com- 
pensation unless  the  employe  for  whom  the 
substitution  is  made  comes  within  the  Indus- 
trial Act, 


5.  Master  aad  servant  4=»38 1— Partners  not 
ooDnted  as  smployis  within  ConpeasatioB 
Act. 

Evidence  that  a  taxicab  business  was  in 
charge  of  two  men  who  had  authority  to  mn 
the  business  and  employ  or  disdiarge  help  so 
that  they  were  partners,  and  that  the  only 
other  employes  were  a  repair  man  and  a 
driver  who  regularly  answered  calls  on  com- 
mission, does  not  show  that  there  were  three 
persons  employed  so  as  to  bring  the  owners 
within  the  Industrial  Act  without  their  election 
to  operate  under  it,  since  partners  cannot  be 
employes. 

6.  Master  and  servant  i8=»36l— Volaateers  aet 
oounted  as  employes  within  CompeHatiea 
Aet. 

Men  and  boys  who  were  permitted  to  re- 
main at  a  taxi  stand  and  who  occasionally,  aa 
volunteers,  drove  the  taxis  to  meet  an  unusual 
demand,  are  not  employes  who  can  be  counted 
in  determining  whether  the  owners  of  the 
stand  employed  three  men  so  as  to  be  within 
the  Industrial  Act. 

7.  Master  and  servant  9=»36t— Payment  ky 
oommlssion  not  oonolusivs  against  employ- 
ment. 

The  fact  that  the  compensation  for  service 
rendered  was  by  payment,  of  a  commission  does 
not  determine  that  there  was  no  contract  of 
employment. 

8.  Master  and  servant  4=>405(i)— Hearsay 
alone  insufficient  to  sustaia  IndDstrlal  Com- 
mission's flndlnfs. 

Though,  under  (3omp.  Laws  1917,  {  8149, 
the  InduBtrisI  Commission  has  the  right  to  re- 
ceive hearsay  evidence  for  certain  purposes, 
it  can  only  use  such  evidence  to  lead  to  tangi- 
ble proof  which  sheds  light  on  an  ultimate 
question,  and  a  finding  by  the  Commission 
based  on  hearssy  evidence  alone  is  not  aap- 
ported  by  sufficient  evidence. 

9.  Master  and  servant  «s>404— Referee  held 
to  have  disregarded  limits  on  hearsay  evl- 
dsnoe  and  oonclusions. 

A  referee  of  the  Industrial  Commiaaion 
who  permitted  four  witnesses  to  testify  to  the 
statements  made  by  deceased  before  he  died 
and  who  permitted  other  witnesses  to  state 
their  inferences  or  conduuons  alone  disre- 
garded the  restrictions  on  the  reception  of 
legally  incompetent  evidence  before  the  Com- 
mission. 

10.  Evidence  €=3473— Conclusions  adalsslble 
only  as  short  statements  of  facts. 

Though  a, lay  witness  may  be  permitted  to 
state  a  conclusion  based  on  facts  and  circum- 
stances which  he  observed,  where  that  is  the 
only  method  of  arriving  at  the  true  situation, 
he  can  only  do  so  in  connection  with  testimony 
VLB  to  the  facts  on  which  conclusion  is  based. 

Application  by  Jesse  T.  Rockefeller,  as 
employer,  against  tbe  Industrial  Commission 
of  Utah  to  annul  an  order  entered  by  the 
Commission  requiring  the  employer  to  pay 
Thehota    A.    Wilson    compensation    for    the 
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death  of  Darrell  B.  WQaon,  empl07& 
of  the  Cominlsslon  ammlled. 

W.  H.  Reeder,  Jr.,  and  A.  W.  Agee,  both 
of  Ogden,  for  plalntlfF.  Harvey  Clnff,  Atty. 
Gen.,  John  R.  Robinson,  Asst.  Atty.  Gen.,  and 
Royal  J.  Douglas,  of  Ogiea,  toi  defendant 

PRICK,  J.  The  plalntUf  made  application 
to  this  court  In  which  he  asks  us  to  annul  a 
certain  order  entered  against  him  by  the  In- 
dustrial Commission  of  Utah,  hereinafter 
called  Commission.  The  Commission,  upon 
the  appUcatlon  of  one  Thelma  A.  Wilson, 
hereinafter  designated  applicant,  made  an 
order  reqiilrlng  plaintiff  to  pay  said  appli- 
cant, widow  of  one  Darrell  B.  Wilson,  de- 
ceased, the  sum  of  $3,225  In  weekly  install- 
ments of  $10.34  for  312  weeks,  and,  In  addi- 
tion thereto,  to  pay  certain  hospital  and 
funeral  expenses,  including  doctors'  fees. 
The  applicant  alleged,  and  the  Commission 
found,  that  the  death  of  said  Darrell  E.  Wil- 
son occurred  while  he  was  an  employft  of  the 
plaintiff,  that  plaintiff's  business  was  gov- 
erned by  what  hereinafter  will  be  designated 
as  the  Industrial  Act  of  this  state,  and  that 
his  death  was  caused  by  an  accident  which 
arose  out  of  and  in  the  course  of  said  em- 
ployment. The  plaintiff  contends  that  there 
la  no  evidence  in  support  of  the  finding  that 
the  deceased  was  an  employ^  of  plaintiff  or 
the  finding  that  his  business  was  governed 
by  the  Industrial  Act  (Comp.  Laws  1917, 
H  3061-3165).  He  further  contends  that  the 
deceased  was  not  his  employ^  at  the  time  of 
the  accident  and  that  plaintiff's  business,  as 
it  was  conducted,  does  not  come  within  the 
provisions  of  the  Industrial  Act.  Plaintiff 
therefore  insists  that  the  Gommissloni  ex- 
ceeded its  power  or  Jurisdiction  in  making 
the  order  and  award  aforesaid. 

The  principal,  indeed  the  controlling,  ques- 
tion that  is  presented  by  this  proceeding  is 
whether  the  deceased,  at  the  time  of  the 
accident  was  an  employ^  of  the  plaintiff, 
and  whether  the  latter's  business  was  gov- 
erned by  the  provisions  of  the  Industrial 
Act 

Our  statute,  Oomp.  Iaws  Utah  1917,  | 
8110,  Bubd.  2,  as  amended  by  chapter  63, 
Laws  Utah,  1919,  reads  as  follows: 

"Every  person,  firm  and  private  corporation, 
indnding  every  pabUc  utUity,  that  has  in  serv- 
ice, three  or  more  workmen  or  operatives  reg- 
ularly employed  in  the  same  business,  or  in 
or  abont  the  same  establishment,  under  any 
contract  of  hire,  express  or  implied,  oral  or 
written:  •  •  •  Provided,  that  employers 
who  have  in  service  less  than  three  employes, 
*  *  *  shall  have  the  right  to  come  under  the 
terms  of  this  title  by  complying  with  the  pro- 
visions thereof  and  all  rules  and  regulations 
of  the  Commission." 

fnie  specific  contentions  of  plaintiff's  coun- 
ael  are:  (1)  That  there  was  no  contract  of 
Ure  or  onployment,  either  express  or  im- 


plied, eTisttng  between  plaintiff  and  de- 
ceased; (2)  that  the  plaintiff  did  not  have 
"three  or  more  workmen  regularly  employ- 
ed" ;  and  (3)  that  he  had  not  elected  to 
"come  under  the  terms"  of  the  Industrial 
Act 

[1]  The  holdings  of  the  courts  are  unani- 
mous that  under  statutes  like  ours  it  is  nec- 
essary: (a)  That  the  business  in  which  the 
accident  occurred  is  within  the  Industrial 
Act ;  and  (b)  that  the  relationship  of  employ- 
er and  employe  exists  in  the  sense  of  master 
and  servant  and  that  such  relationship  be 
evidenced  by  a  contract  of  employment  ti- 
ther  express  or  implied.  The  law  in  that 
r^ard  is  well  and  clearly  stated  in  the  re- 
cent case  of  Kackei  v.  Serviss,  180  App.  Div. 
64,  167  N.  Y.  Supp.  348.  In  reforing  to  the 
necessity  of  a  subsisting  contract  oi  employ- 
ment the  court  In  that  case,  at  page  65  of  180 
App.  Div.,  and  at  page  350  of  167  N.  Y.  Sun;»„ 
says: 

"The  existence  of  the  fact  of  a  contract  is 
essential  to  the  operation  of  die  Workmen's 
Compensation  Law;  without  sndt  a  contract 
the  statute  haia  no  operation  whatever,  and 
with  it  it  deals  only  with  a  specified  body  of 
workers,  and  no  attempt  is  made,  ao  far  as  we 
discover,  to  make  a  different  rule  for  determin- 
ing what  is  a  contract  of  employment  between 
persons  within  or  without  the  special  groaps. 
In  other  words,  the  question  whether  there  is 
a  contract  of  employment  is  Jurisdictional,  and 
due  process  of  law  requires  that  this  fact  shall 
be  determined  Judicially;  that  the  rales  whieh 
apply  to  contracts  generally  shall  be  applied 
in  determining  whether  the  contract  which 
must  underlie  the  operation  of  the  Workmen's 
Compensation  Law  exists,  and  this  is  a  ques- 
tion of  law  depending  upon  established  taicts." 

[2]  In  view  of  the  terms  of  our  Industrial 
Act  that  in  order  to  bring  an  employer  with- 
in the  statute  he  must  have  three  or  more 
workmen  regularly  employed  under  a  con- 
tract of  hire  express  or  implied,  the  fore- 
going statement  seems  entirely  sound.  It  Is 
also  sound  doctrine  that  whether  an  alleged 
agre^nent  amounts  to  a  contract  of  einploy- 
ment  may,  under  certain  circumstances,  be 
a  mixed  question  of  law  and  fact  and  under 
different  circumstances  mtay  be  purely  a 
question  of  law.  If  the  whole  agreement 
respecting  the  alleged  employment  is  in 
writing,  the  question  of  whether  It  bonstl- 
tutes  a  contract  of  hire  within  the  provi- 
sions of  the  Industrial  Act  is  purely  a  ques- 
tion of  law.  If,  upon  the  other  hand.  It  is 
not  so  evidenced  and  the  agreement  rests 
In  parol,  or  partly  in  parol,  or  is  to  be  im- 
plied or  inferred  from  the  facta  and  circum- 
stances and  wliat  was  said  between  the  par- 
ties, then  the  Jury  must  find  the  facts,  and, 
when  found,  the  court  must  nevertheless, 
determine  whether  the  facts  so  found  con- 
stitute a  contract.  And,  lastly,  if ,  as  in  the 
case  at  bar,  the  facts  respecting  the  employ- 
moit  are  not  In  dlq[>ute,  the  questlan  oC 
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whether  the  agreement  constitutes  a  con- 
tract of  employment  la  again  one  of  law,  and 
must  be  determined  by  the  court  as  Is  the 
case  In  respect  of  written  contracts  of  hire. 
These  propositions,  we  think,  will  not  be 
disputed,  and  hence  no  authorities  need  be 
cited  in  their  support. 

The  first  question  that  we  shall  consider, 
therefore,  is:  Was  the  deceased  at  the  time 
of  the  accident  which  caused  his  death  an 
employe  of  the  plaintiff  within  the  purview 
of  the  Industrial  Act? 

We  shall  not  describe  the  accident  and 
how  It  occurred,  because  that  is  wholly  im- 
material  in  view  of  the  result  we  haTe  ar- 
rived at 

[3]  According  to  the  undisputed  evidence, 
the  plaintiff  was  doing  business  in  Ogden 
City  under  the  firm  name  and  style  of  "84 
Taxi  Service."  The  undisputed  evidence  is 
also  to  the  effect  that  one  Ben  Trobougb 
owned  an  interest  in  the  taxi  service,  and 
that  the  plaintiff  was  the  manager.  Both 
plaintiff  and  said  Trobough  would  at  times 
attend  calls  for  taxi  service.  There  were 
eight  automobiles  kept  In  the  business,  some 
large  ones  for  large  parties,  and  the  others 
snnller  cars.  Besides  plaintiff  and  Tro- 
bough, who  was  not  always  In  attendance  at 
the  place  of  business,  the  plaintiff  also  had 
one  man  whom  he  called  a  regular  employe 
and  who  was  paid  at  the  rate  of  $30  per 
week.  It  was  the  duty  of  the  employe  just 
mentioned  to  see  that  the  automobiles  which 
were  used  in  the  taxi  s^vlce  were  kept  In 
order  and  repair,  and,  in  connection  with 
that  duty,  he  also  at  times  attended  to  calls 
for  taxi  service.  He,  It  appears,  received  no 
extra  remuneration,  however,  when  he  at- 
tended to  calls.  Plaintiff  had  another  man, 
a  brother  of  the  automobile  repairer,  who  at- 
tended to  the  calls  for  taxi  service  as  such 
calls  were  made  by  those  desiring  a  taxi. 
The  latter  employe  was  not  paid  a  fixed 
wage  for  this  service,  but  received  a  com- 
mission of  25  per  cent,  of  all  that  he  obtain- 
ed from  the  taxi  service  to  which  he  gave  his 
personal  attention.  This  employe  had  the 
first  right  to  all  calls  when  he  was  at  lei- 
sure; that  is,  if  he  was  not  otherwise  en- 
gaged <m  a  call,  no  one  else  had  the  right  to 
answer  a  call  as  it  was  received  at  plaintiff's 
plac«  of  business  if  he  desired  to  avail  him- 
self of  it  As  before  stated,  the  plaintiff, 
Mr.  Trobough  when  he  was  present  the  car 
repairer  when  he  was  not  otherwise  en- 
gaged, and  his  brother,  who  received  the  25 
per  cent,  for  his  services,  all  attended  calls 
when  taxi  service  was  required,  but  the  25 
per  cent  man  had  the  first  right  to  respoud  to 
any  call  as  it  came  in.  That  the  evidence 
shows,  was  the  manner  in  which  plaintiff's 
business  was  conducted  when  the  deceased 
applied  to  him  for  work. .  The  only  evidence 
respecting  the  arrangement  between  plaintiff 
and  the  deceased  respecting  the  latter's  em- 


ployment comes  trota  the  plaintiff,  and  (me 
of  the  other  two  men  to  whom  we  have  re- 
ferred who  was  present  at  the  time  the  de- 
ceased applied  to  the  plaintiff  for  work.  In 
answer  to  the  question:  "What  was  the 
shift  of  Wilson  on  the  nlg^t  of  the  acci- 
dent?" plaintiff  answered: 

"Well,  WUson  never  had  any  shift  He 
came  when  he  wanted  and  went  like  that  He 
was  just  an  extra  man.  Wilson  asked  me  for 
a  job  an'd  I  told  him  that  I  conldn't  pat  Um  on, 
that  my  business  wouldn't  require  another 
man,  and  he  asked  me  if  he  could  drive  extra 
if  it  happened  to  come  that  way,  and  I  said, 
'If  it  happens  to  come  that  way  you  are  per- 
fectly welcome  to  the  call,  bat  all  I  can  pay 
yott  is  just  a  commission.' " 

The  plaintiff,  when  asked  if  he  ever  au- 
thorized the  deceased  to  work  as  he  was 
doing  on  the  night  of  the  accident  said: 

"No  sir.  He  worked  whenever  he  felt  like  it. 
He  never  had  any  set  time  at  all.  He  came 
and  went  as  he  pleased." 

Plaintiff's  statements  with  regard  to  the 
arrangement  he  made  with  the  deceased  are 
fully  corroborated  by  one  of  the  other  men. 
who  was  present  and  are  not  disputed  by 
any  one.  Then  again  the  trip  slips  that  were 
introduced  in  evidence  on  behalf  of  the  ap- 
plicant and  the  statements  of  all  of  the  wit- 
nesses showed  that  the  deceased  was  driving 
taxicabs  under  the  arrangement  stated  by 
plaintiff;  that  is,  that  if  calls  came  in  for 
a  taxi  and  none  of  the  others  before  men- 
tioned were  present  the  deceased  would  an- 
swer the  calls  as  they  came  in  and  would  ac- 
coimt  to  the  plaintiff  for  75  per  cent  of  all 
that  he  received  from  such  calls  for  sor- 
Ices. 

There  was  some  other  evidence  which  we 
desire  to  refer  to  here,  although,  in  our  judg- 
ment, for  the  reasons  hereinafter  appearing, 
not  material  to  the  questions  involved.  The 
plaintiff  testified  that  there  were  occasions 
when  taxicabs  were  In  demand  for  funerals, 
and  on  a  few  other  occasions  when  all  of 
the  other  men  were  out  on  trips  that  there 
were  some  other  "boys"  who,  as  he  said, 
would  "hang  around  there  just  sit  around 
the  taxi  service;  •  •  •  they  ain't  got  no 
place  else  to  go,"  and  who  would  sometimes 
answer  a  call  If  there  was  an  idle  automo- 
bile. There  was  also  one  young  man  who 
slept  at  plaintiff's  place  of  business,  and 
who  worked  elsewhere,  who  at  times  attend- 
ed to  calls  when  no  one  else  was  present,  bat 
he  stated  that  he  did  not  ask  or  receive  any 
compensation  for  so  doing.  None  of  the 
men  or  boys  last  mentioned  were  In  the  on- 
ploy  of  the  plaintiff,  and  were  mere  volun- 
teers In  what  they  did. 

In  view  of  the  undisputed  evidence,  there- 
fore, what  was  the  relationship  between 
plaintiff  and  the  deceased?  Manifestly  they 
did  not  sustain  the  relationship  of  master 
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and  servant  or  of  empl<ver  and  employe 
within  the  pnrvlew  of  the  Industrial  Act 
The  plaintiff  had  no  control  over  the  de- 
ceased whatever.  He  could  come  and  go  as 
be  pleased.  He  could  answer  a  call  for  taxi 
service  or  refrain  from  doing  so  at  will.  He 
could  come  at  any  time  of  the  day  and  could 
remain  as  long  as  he  chose.  While  It  Is  true 
he  was  at  plaintiff's  place  of  business  and  at- 
tended to  calls  for  taxi  service  as  hereinbe- 
fore stated  for  about  two  weeks  before  the 
accident,  yet  that  was  because  he  desired  to 
be  there  and  take  advantage  of  any  calls, 
and  not  by  virtue  of  any  agreement  existing 
between  him  and  plaintiff  under  which  he 


call,  some  person  had  asked  him  to  carry 
such  person  to  some  other  part  of  the  city, 
he  could,  and  no  doubt  would,  have  done  so, 
and  thus  the  deceased  would  have  come 
squarely  within  the  facts  as  well  as  the  law 
of  the  Doggett  Case.  The  Doggett  Case  is 
followed  in  Smith  v.  General  Motor  Cab  Co., 
1  N.  C.  C.  A.  576.  In  principle  there  Is,  there 
can  be,  no  distinction  between  the  two  cases 
Just  referred  to  and  the  case  at  bar.  The 
foregoing  are  the  only  cases  which  have  been 
found  In  which  the  facts  are  similar  to  the 
case  at  bar,  and  in  our  judgment  the  deci- 
sions in  those  two  cases  are  manifestly  sound 
in  principle.    The  conclusion  Is  therefore  Ir- 


was  obligated  to  be  there.    While  It  is  dear,  j  resistible  that  the  deceased  was  not  in  the 


to  onr  minds  at  least,  that  there  was  no 
contract  of  hire  and  employment  between 
plaintiff  and  deceased,  yet  did  they  not  bub- 
tain  some  legal  relationship  in  respect  to 
each  other  and  the  business?  We  think  they 
did.  What  relationship  was  that?  We  think 
It  was  that  of  bailor  and  bailee.  Let  us  as- 
sume that  the  deceased  had  come  to  plain- 
tiff's place  of  business  and  said  to  him: 

"I  see  that  yon  have  an  automobile  which 
yon  do  not  use  in  your  taxi  service,  or,  if  yon 
do  use  it,  it  is  in  answer  to  calls  for  taxi 
■errice  only,  and  hence  it  is  not  in  continuous 
service.  If  yoo  will  permit  me  to  use  your 
automobile  to  answer  calls  for  taxi  service,  I 
will  agree  to  pay  you  for  its  use  ten  dollars 
per  day,  and  will  pay  you  that  amount  for  each 
day's  service,  and  in  that  way  yon  may  per- 
haps not  be  required  to  employ  another  man 
regularly  in  your  service." 

If  plalntlfl  bad  assented  to  the  proposition 
made  by  deceased  and  had  entered  into 
such  an  arrangement  and  the  deceased  had 
conducted  the  taxi  service  under  the  ar- 
rangement, no  lawyer  would  long  hesitate 
In  determining  the  legal  relationship  that 
existed  between  plaintiff  end  deceased.  The 
relationship  would  dearly  have  been  one  of 
bailment  for  hire,  and  the  plaintiff  would 
have  been  bailor  and  the  deceased  bailee. 
The  mere  fact  that  the  deceased  merely 
took  the  automobile  to  answer  calls  for 
service,  and  that  he  paid  plaintiff  75  per 
cent  of  what  he  realized  from  the  service, 
in  no  way  affected  their  legal  relationship. 
That  such  is  the  case  is  well  Illustrated  in 
the  case  of  Doggett  v.  Waterloo  Taxlcab  Co., 
[1910]  2  K.  B.  336.  In  that  case  the  taxlcab 
company  permfitted  an  Individual  to  take 
the  taxlcab  and  use  it  by  paying  the  com- 
pany 75  per  cent  of  the  earnings  after  de- 
ducting the  cost  of  the  petrol  (gasoline)  used 
daring  the  service.  The  only  difference  be- 
tween that  case  and  the  one  at  bar  is  that 
there  the  person  obtaining  the  taxlcab  went 
out  to  solicit  business,  while  here  the  de- 
ceased relied  upon  calls  as  they  came  to  the 
plaintiff,  a  matter  which  was  entirely  to  the 
advantage  of  the  deceased.     No  doubt,  tf. 


employ  of  plaintiff  within  the  purview  of  the 
Industrial  Act  at  the  time  of  the  accident 
The  question  of  what  if  any,  rights  one 
of  the  public  would  have  had  if  he  had  sus- 
tained an  injury  by  reason  of  the  negligent 
conduct  and  management  of  the  automobile 
by  the  deceased  in  the  course  of  the  service 
does  not  now  concern  us.  We  are  here  con- 
oerned  only  with  the  mutual  duties  anrt 
rights  of  the  plaintiff  and  the  deceased  as 
those  duties  and  rights  are  governed  by  the 
Industrial  Act 

[4]  It  is,  however,  also  contended  on  the 
part  of  the  applicant  that  the  deceased,  at 
the  time  of  the  accident,  was  acting  as  a  sub- 
stitute of  the  driver  who  had  the  first  right 
to  calls  as  hereinbefore  explained.  Assum- 
ing, for  the  purposes  of  this  decision,  that 
imder  the  arrangement  between  the  plain- 
tiff and  that  driver  the  latter  waa  an  em- 
ploye within  the  purview  of  the  Industrial 
Act  yet  that  in  no  way  helps  the  applicant 
In  this  proceeding.  While  It  is  true  that  the 
decisions  are  to  the  effect  that  a  substitute 
has  the  same  right  to  compensation  as  the 
employe  for  whom  he  Is  a  substitute  would 
have  had,  yet,  unless  the  employe  for  whom 
the  substitution  is  made  comes  within  the 
Industrial  Act  the  substitute  does  not  come 
within  It 

[S]  Under  the  provisions  of  our  Industrial 
Act,  as  we  have  seen,  an  employer  and  his 
employes  do  not  come  within  the  act  unless 
the  employer  regularly  has  in  his  employ 
three  or  more  employes,  provided  the  employ- 
er has  not  voluntarily  elected  to  "come  un- 
der the  terms  of  the"  Industrial  Act  In 
this  connection  the  evidence  Is  also  undis- 
puted that  the  plaintiff  did  not  elect  to  come 
within  the  terms  of  the  Industrial  Act  The 
question  then  is:  Did  he  employ  "three  or 
more  workmen  or  operatives  regularly"  in 
his  business  "under  any  contract  of  hire  ex- 
press or  implied"  ?  We  are  clearly  of  the 
opinion  that  he  did  not  Manifestly  be  bad 
one  such  workman,  namely,  the  automobile 
repairer  to  whom  he  paid  a  weekly  wage  of 
$30.  If,  as  before  stated,  the  brother  of 
the  one  just  mentioned,  who  had  the  excJu- 
wbeu  the  deceased  was  out  attending  to  a  |  slve  right  to  answer  calls  for  taxi  service  aa 
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tbey  came  In  If  be  could  attend  tbem,  was 
also  an  employ^  of  tbe  plalntUf,  then  the 
latter  had  but  two  employfe  regularly  em- 
ployed. It  has  frequently  been  held  that 
partners  are  not  employes  within  the  pur- 
view of  compensation  acts.  See  Chartre's 
Judicial  Interpretation  of  Workmen's  Com- 
pensation Law,  70,  71.  This  Is  so  even 
though  the  partner  Is  paid  a  specific  amount 
per  day  or  week.  Cooper  v.  Ind.  Ace.  Gomm. 
177  Cal.  685,  171  Pac.  684.  Upon  principle 
those  decisions  are  sound  if  tor  no  other 
reason  than  that  one  cannot  at  the  same 
time  be  employer  and  employe  or  master 
and  servant. 

The  evidence  in  this  case  is  without  dis- 
pute, however,  that  neither  plaintiff  nor 
Trobough  received  any  other  compensation 
than  what  they  drew  from  the  business  after 
the  expenses  of  conducting  the  same  were 
paid.  Neither,  therefore,  was  engaged  In 
the  capacity  of  an  employ^.  The  evidence 
was  that  Trobough  had  the  same  power  to 
direct  the  men  engaged  in  the  taxi  service 
that  plaintiff  had.  The  relationship  of  the 
plaintiff  and  Trobough  was  therefore  that  of 
partners  generally  speaking. 

[6]  Nor  were  any  others  who  upon  occa- 
sion drove  an  automobile  as  hereinbefore 
stated  "regularly  employed  In  the  same  busi- 
ness" as  provided  by  our  Industrial  A^t. 
To  so  hold  under  the  undisputed  evidence 
of  this  case  would  be  to  defeat  the  humane 
provisions  of  the  law,  which  is  to  preserve 
and  devote  tbe  fund  created  by  the  Indus- 
trial Act  for  the  exclusive  benefit  of  regular 
employes,  and  not  for  mere  volunteers  as 
such,  who  for  their  own  benefit  or  pleasure 
drove  an  automobile  in  the  taxi  service  busi- 
ness. In  view,  therefore,  tbat  we  make 
every  possible  allowance  In  favor  of  the  ai>- 
pllcant,  yet  her  deceased  husband  did  not 
oome  within  the  provisions  of  the  Industrial 
Act,  and  for  that  reason  she  is  also  excluded 
from  its  provisions. 

We  are  therefore  clearly  of  the  opinion 
that  the  Commission  exceeded  Its  Jurisdic- 
tion or  power  In  making  the  award  in  favor 
of  the  applicant  and  In  allowing  the  expens- 
es and .  fees  to  which  reference  has  been 
made. 

[7]  We  do  not  wish  to  be  understood  by 
anything  said  or  omitted  herein  that  one 
who  is  paid  a  commission  for  his  services 
may  not  be  regularly  employed  within  the 
purview  of  the  Industrial  Act.  The  payment 
of  a  commission  may  be  merely  a  convenient 
method  of  fixing  the  compensation.  At  all 
events,  It  Is  not  determinative  of  the  ques- 
tion of  whether  one  who  receives  a  com- 
mission for  his  services  is  or  Is  not  an  em- 
ploy* within  the  provisions  of  the  Indus- 
trial Act.  All  that  we  now  decide  is  that 
under  the  undisputed  evidence  the  deceased 
was  not  an  employe  of  the  plaintiff  within 
the  jnrovlBiQns  of  the  Industrial  Act 


[J,  9]  Before  concluding  this  opinion,  we 
feel  constrained  to  add  that  the  referee  of 
tbe  Commission  who  took  the  evidence  In 
this  case  went  far  beyond  his  power  or  au- 
thority In  taking  the  evidence.  While  It  la 
true  that  in  Garfield  Smelting  Co.  v.  Ind. 
Comm.,  53  Utah,  133,  178  Pac.  57,  we  hrfd 
that  under  Comp.  Laws  Utah,  1917,  (  3149, 
which  Is  part  of  the  Industrial  Act  referred 
to,  the  Commission  had  the  right  to  receive 
hearsay  evidence  for  certain  purposes,  yet  It 
is  also  true  that  we  there  attempted  to  place 
proper  limitations  upon  such  evidence.  In 
referring  to  the  subject  we  there  (53  Utah, 
149, 178  Pac.  67)  said : 

"The  Commission  may  thus  have  recourse 
to  hearsay  evidence  if  such  evidence  may  lead 
to  some  tangible  fact  which  sheds  light  upon 
the  ultimate  question  to  be  determined  and 
found.  In  that  respect  it  is  the  duty  of  the 
CommisBion  to  observe  and  follow  the  provi- 
sions of  the  act,  and  if  that  be  done  neither 
this  nor  any  other  court  has  the  right  to  inter- 
fere with  tibe  Commission  in  tbe  method  pur- 
sued by  it  in  arriving  at  its  conclusions.  We 
however,  agree  with  the  New  Tork  Court  of 
Appeals,  as  expressed  in  218  N.  Y.  439,  113 
N.  E.  507,  Ann.  Cas.  1918B,  540,  that  although 
the  Commission  in  its  investigations  may  have 
recourse  to  hearsay  evidence,  •  •  •  yet, 
when  it  makes  its  findings,  every  finding  of  fact 
must  be  based  on  some  substantial  legal  and 
competent  evidence.  In  other  words,  every 
material  finding  that  is  entirely  based  on  hear- 
say or  other  incompetent  evidence  is  not  sup- 
ported by  substantial  evidence,  and  cannot  be 
permitted  to  stand  if  seasonably  and  properly 
assailed.  This,  it  seems  to  us,  is  the  only  rea- 
sonable and  practical  construction  that  should 
be  placed  on  tbe  Industrial  Act  when  consid- 
ered as  a  whole,  as  it  must  be." 

[Ill  We  have  quoted  what  we  there  said 
in  full  to  more  especially  call  attention  to 
the  rule  there  stated.  The  rule  there  laid 
down  Is,  we  believe,  both  safe  and  sound, 
and  Is  applicable  to  compensation  proceed- 
ings under  the.  Industrial  Act.  In  the  case 
at  bar,  however,  no  attention  was  paid  to  the 
rule  there  laid  down,  and  no  limitations 
whatever  were  Imposed  respecting  hearsay 
evidraice.  As  an  example  of  what  was  done 
we  need  only  refer  to  the  fact  that  at  least 
four  witnesses  were  permitted  to  testify  to 
the  statements  made  by  the  deceased  before 
he  died.  All  this  was  improper.  In  addition 
to  the  foregoing  statements,  sonie  of  the  wit- 
nesses were  permitted  merely  to  state  their 
conclusions  or  Inferences.  This  was  also 
Improper.  It  sometimes  Is  not  improper  for 
a  witness  to  give  his  conclusion  from  what 
he  heard  and  saw  and  observed  where  he 
cannot  fully  explain  all  that  he  heard  and 
saw  because  It  Involved  more  than  merely  ver- 
bal statements,  provided  he  states  all  that  he 
heard  and  saw  and  gives  the  circumstances 
fully.  Under  such  circumstances  the  wit- 
ness, although  a  layman,  may  sometimes  and 
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imder  certain'  drcamstances  state  his  con- 
clusion or  his  Impression.  This  is  permitted, 
however,  only  when  there  Is  no  other  method 
of  arriving  at  the  true  situation  or  condition 
of  things.  True,  the  triers  of  fiict,  even  In 
such  a  case,  are  not  bound  by  the  condusions 
or  inferences  of  the  witnesses,  bnt  may  con- 
sider them  in  connection  with  all  the  other 
facts  and  circumstances  in  evld^ice.  In  the 
case  at  bar  the  greater  portion  of  the  evi- 
dence consists  of  mere  hearsay  and  conclu- 
sions, all  of  which  are  upon  subjects  and 
matters  which  fall  far  outside  of  the  rule 
stated  In  the  Garfield  Case,  supra,  or  of  the 
doctrine  herein  laid  down.  We  have  made 
these  observations  in  no  spirit  of  unfriendly 
criticism,  but  merely  as  a  guide  to  the  Com- 
mission, and  we  have  no  doubt  that  the  Com- 
mission will  hereafter  foUow  this  friendly 
admonition  so  far  as  possible  In  the  conduct 
of  cases  coming  before  it  under  the  Indus- 
trial Act 

From  what  has  been  said  It  necessarily 
follows  that  the  award  in  this  case  cannot 
be  upheld.  It  is  therefore  ordered  and  ad- 
Judged  that  the  award  made  in  favor  of  the 
applicant,  including  the  expenses  and  fees 
hereinbefore  referred  to,  be  set  aside  and  an- 
nulled, and  the  proceedings  dismissed,  with 
costs. 

OORFMAN,  C.  J.,  and  WEBBH,  GIDEON, 
and  THUBMAN,  JJ.,  concur. 


(58  Utab,  23S) 

EVERTS  V.  WORRELL.     (No.  3560.) 

(Snpreme  Court  of  Utah.     April  4,  1921. 
Rehearing  Denied  May  2i,  1921.) 

1.  Physicians  and  surgeons  €=3l8(IO)  —  In- 
struction on  patlenf  s  contributory  negligence 
held  not  sufficiently  speciflc. 

In  a  minor's  action  for  malpractice  in  im- 
proper treatment  of  skin  disease,  where  the 
defense  was  contributory  negligence  in  not  fol- 
lowing instructionB,  a  general  instruction  on 
such  defense  held  not  sufficiently  specific,  as  it 
should  hare  instructed,  but  did  not  instruct, 
that  in  determining  the  question  of  contributory 
negligence  the  jury  should  consider  all  the 
facts  and  circumstances  in  evidence  respecting 
the  patient's  age,  experience,  or  want  thereof, 
and  his  knowledge  or  want  of  knowledge  re- 
specting his  disease  and  condition,  and  the  in- 
structions that  he  received,  if  any,  from  his 
physician. 

2.  Trial  «=9248  —  Statute  requiring  Instruc- 
tions applicable  to  the  case  forbids  abstract 
instruotlons. 

While  Comp.  Laws  1917,  §  6802,  requiring 
instructions  applicable  to  the  case,  does  not  re- 
quire iustructiuns  on  every  point  that  may  be 
raised  in  a  case,  unless  requested  by  proper 
requests  at  the  proper  time,  yet  it  does  mean 
that  the  court  may  not  merely  give  the  juiy 
abstract  propositions  of  law. 


WORRELL  1043 

P.) 

3.  Trial  4=9278— Exooptlon  to  Instruction  hold 
snfflcient  at  to  Instruction  too  abstract 

Under  Comp.  Laws  1917,  i  6806,  as  to  ex- 
ceptions, if  an  instraction  covers  one  general 
subject,  and,  if  considered  as  a  whole,  fails  to 
correctly  reflect  the  law  "applicable  to  the 
case,"  as  required  by  section  6802,  an  excep- 
tion to  such  an  instruction  is  sufficient,  al- 
though there  may  be  phrases,  or  .even  sen- 
tences, in  the  instruction,  which  are  unobjec- 
tionable. 

4.  Physicians  and  surgeons  4=>I5— Falluro  to 
Instruct  patient  Is  negligence. 

It  is  incumbent  on  a  physician  to  give  such 
instructions  as  are  proper  and  necessary  to 
enable  the  patient  or  his  nurses  and  attend- 
ants to  act  intelligently  in  the  treatment  of  the 
case,  and  a  failure  to  do  so  is  negligence,  which 
will  render  him  Uable  for  injury  resulting  there- 
from. 

5.  Physioians  and  surgeons  $=>  15— Nonliability 
for  mistakes  Is  oonflned  to  honest  mistakes. 

A  physician  and  surgeon  is  not  excusable 
for  every  mistake,  but  only  for  his  honest  mis- 
takes, and  when  founded  on  some  reasonable 
doubt,  and  if  he  makes  a  mistake  by  reason  of 
undue  inadvertence,  or  for  lack  of  diligence 
or  attention,  however  carefully  and  skillfully 
he  may  have  diagnosed  and  treated  the  case,  be 
nevertheless  cannot  be  excused  for  sach  a  mis- 
take, if  it  results  in  itijury  to  his  patient 

Appeal  from  District  Court,  Weber  County; 
A.  W.  Agee,  Judge. 

Action  by  Henry  W.  Everts,  Jr.,  by  Henry 
W.  Everts,  Sr.,  bis  guardian,  against  R.  E. 
Worrell.  From  a  Judgment  for  defendant, 
plaintifT  aK)eals.     Reversed  and  remanded. 

C.  R.  Holllngsworth,  L.  J.  Holther,  and 
Jos.  E.  Evans,  all  of  Ogden,  for  appellant. 

Hurd  &  Hurd,  of  Salt  Lake  City,  and 
Royal  J.  Douglas,  of  Ogden,  for  respondent 

FBICK,  J.  Plalntift,  a  mhior,  by  his  guard- 
ian, commenced  this  action  against  the  de- 
fendant, who  is  a  duly  licensed  physician  and 
surgeon,  to  recover  damages  for  certain  ail- 
ments or  injuries  which,  plaintiff  alleges, 
were  caused  ttirougb  the  negligence,  careless- 
ness, and  imskillfulness  of  the  defendant  in 
diagnosing  and  treating  the  plalntifl'  for  a 
certain  skin  disease  with  which  he  had  been 
afflicted  since  be  was  13  years  of  age.  The 
facts  respecting  the  unskillful  diagnosis  and 
treatment  are  set  forth  with  much  particular- 
ity in  the  complaint. 

The  time  when  the  alleged  wrongful  acts 
were  committed  is  alleged  to  have  been  In 
April  and  May,  1918,  and  this  action  was 
commenced  in  October,  1919.  The  defendant 
in  due  time,  filed  an  answer  to  the  complaint 
in  which,  after  admitting  that  he  was  a 
licensed  physician  and  surgeon  and  that  he 
had  treated  the  plalntifl',  denied  all  acts  of 
negligence,  carelessness,  and  unskillfulness, 
and  averred  that  he  had  carefully  and  prop- 
erly diagnosed  plalntifTs  ailment  and  that  he 
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bad  carefully  and  properly  treated  him,  etc 
The  defendant  further  averred — 

"that  whatsoever  pain  and  snffering,  if  any, 
and  whatsoever  expense,  if  any,  the  plaintiff 
or  his  guardian  has  incurred  or  suffered,  or 
may  hereafter  incur  or  suffer,  and  any  and  all 
paralysis  and  other  disability  suffered  or  sus- 
tained by  the  plaintiff,  other  than  such  as 
necessarily  and  naturally  resulted  or  may  re- 
sult from  the  infections,  diseases,  or  ailments 
with  which  said  plaintiff  was  afflicted,  were 
and  are  the  result  of,  and  directly  contributed 
to  by,  the  fault,  carelessness,  and  negligence 
of  said  plaintiff  and  his  guardian  in  failing,  re- 
fusing, and  neglecting  to  carry  out,  talce,  or 
adopt  the  advice,  instructions,  and  treatment 
ordered  and  recommended  by  the  defendant  for 
the  same,  and  the  same  are  not  and  were  not 
the  result  of  any  fault  or  neglect,  or  any  wrong- 
ful or  improper  treatment  given  or  ordered  by 
defendant,  or  any  act  or  neglect  whatsoever  on 
the  part  of  this  defendant;  and,  further,  de- 
nies each  and  every  allegation  In  said  com- 
plaint contained  not  specifically  admitted." 

We  have  set  forth  the  foregoing  averments 
of  defendant's  answer  as  they  were  stated  to 
the  Jury  In  the  court's  Instructions  for  the 
reasons  that  will  hereinafter  more  fully  ap- 
pear. 

The  case  was  tried  to  a  Jury,  which  found 
the  issues  In  favor  of  the  defendant  and  re- 
turned a  verdict  accordingly.  Judgment  hav- 
ing been  duly  entered  on  the  verdict,  and 
plaintlfTs  motion  to  set  the  same  aside  and 
for  a  new  trial  having  been  overruled,  he 
prosecutes  this  appeal  from  the  Judgment, 
and  assigns  numerous  errors.  Such  'as  are 
deemed  material  we  shall  hereinafter  con- 
sider in  their  order. 

Briefly  stated,  the  salient  facts  are:  That  In 
the  month  of  April,  1918,  the  plaintiff,  then 
being  between  17  and  18  years  of  age,  was  af- 
flicted with  a  disease  called  acne,  an  eruptive 
skin  disease  i^enerally  limited  to  the  face  and 
shoulders.  The  disease,  it  seems,  is  more  or 
less  common  among  young  people  during 
the  period  of  adolescence.  The  plaintiff, 
at  the  time  afore&ald,  was  employed  In  Ogden 
as  collector  for  a  local  daily  newspaper,  and 
In  the  course  of  his  employment,  during  the 
month  of  April  aforesaid,  called  at  the  de- 
fendant's office  to  collect  a  small  bill  owing 
by  the  defendant  to  the  newspaper.  Plain- 
tiff states  that  at  the  time  he  called  the  de- 
fendant's attention  to  the  condition  of  his 
face,  and  that  the  defendant  informed  him 
that  he  was  afflicted  with  acne,  and  that 
the  defendant  could  successfully  treat  the 
ailment  Plaintiff  also  says  that  the  mode 
of  treatment  and  the  defendant's  fees  were 
discussed,  and  that  a  time  was  fixed  when 
plaintiff  should  receive  his  first  treatment. 
Plaintiff,  at  the  time  agreed  upon,  went  to 
defendant's  office  and  received  bis  first  treat- 
ment The  first  treatment  consisted  in  in- 
jecting into  the  veins  of  plaintiff's  arm  a 
preparation  which  all  the  parties  agree  was 
what,  by  the  profession,  is  called  neosalvar- 
■an.    Plaintiff  did  not  notice  any  particular 


symptoms  arising  from  the  first  treatment 
and  continued  to  discharge  his  duties  as  he 
had  been  doing.  In  about  10  days  after  the 
first  treatment,  be,  by  arrangement,  went 
to  the  defendant's  office  for  a  second  treat- 
ment, which  was  given  in  the  same  manner 
as  the  first  one.  The  plaintiff,  however, 
states  that  during  the  operation  of  injecting 
the  fluid  into  the  veins  of  his  arm  his  heart 
began  to  throb;  that  he  became  sldi,  and 
"had  shooting  pains  from  head  to  foot,"  and 
that  he  was  very  much  affected;  that  the 
defendant  told  him  to  go  into  another  room 
and  lie  down  on  a  bed,  which  he  did,  and 
In  an  liour  or  so  thereafter  went  home; 
that  on  arriving  there  be  had  severe  bead- 
ache  and  vomited  and  purged  freely ;  that  he 
felt  s6me  better  the  next  day,  but  did  not  go 
to  work;  that  on  the  day  following  he  did 
not  feel  well,  but  on  the  third  day  felt  some- 
what better;  that  on  the  night  of  the  third 
day,  or,  rather;  on  the  morning  of  the  fourth 
day,  his  body  became  paralyzed  from  the 
hips,  or  a  little  above  the  hips,  downward, 
so  that  he  was  deprived  of  the  use  of  his 
lower  limbs  and  of  his  urinary  organs  and 
of  his  lower  bowel,  including  the  rectum; 
that  is,  be  had  lost  the  power  of  locomotion 
and  the  sense  of  feeling  or  pain  thronghoat 
the  lower  part  of  his  body,  including  the 
organs  Just  referred  to.  The  plaintiff  also 
testified  that  the  defendant  made  no  ex- 
amination of  plaintiff's  body  or  organs  be- 
fore administering  the  preparation  aforesaid, 
except  an  inspection  of  bis  face,  while  the 
defendant  and  his  nurse  testified  that  a 
thorough  examination  was  made  of  plaintlfTs 
body  and  organs  before  the  neosalvarsan  was 
administered,  as  before  stated.  The  plaintiff 
also  stated  that  the  defendant  gave  him  no 
instructions  with  rei^ect  to  the  treatment 
or  his  conduct,  while  the  defendant  insists 
that  he  did  instruct  plaintiff  with  respect  to 
what  he  should  do.  It  further  appears  that 
the  plaintiff  informed  the  defoidant  that 
some  of  bis  coemployte  at  the  newspaper  office 
had  intimated  an  unwillingness  to  continue 
working  with  him  in  the  office  by  reascm  of 
the  condition  of  his  face,  the  pimples  or 
postules  upon  which,  it  seems,  had  of  late 
become  somewhat  more  active  than  they  had 
been.  The  manager  of  the  paper  spoke  to 
the  plaintiff  about  the  matter,  and  Informed 
him  that  under  the  circumstances  he  would 
have  to  quit  work  at  the  end  of  the  month. 
The  plaintiff,  being  desirous  of  continuing  his 
work,  spoke  to  the  defendant  about  the  mat- 
ter, whereupon  the  defendant  gave  plaintiff 
the  following  certificate: 

"Dr.  R.  B.  Worrell,  Physician  and  Surgeon, 
Booms  627-529,  Eccles  Building. 

•Thones:   Office  754.    Bes,  1728. 

"Ogden,  Utah,  April  29,  1& 
"Ogden  Examiner— Gentlemen: 

"This  is  to  certify  that  I  have  been  taking 
care  of  Henry  Bverts,  that  he  Is  suffering  from 
acne,  and  Is  free  from  venereal  diseases,  andf 


Digitized  by 


Google 


Utah)  EVERTS  ▼. 

(1>T 
as  far  as  I  can  aseertidn,  has  nerer  been  af- 
flicted with  gonorrhea  or  ayphiliB. 

"Very  reapectfoUr,  B.  H.  WorrelL" 

There  is  some  conflict  respecting  the  pre- 
cise dates  on  which  plaintiff  received  the  two 
treatments.  He  produced  a  receipt  which 
the  defendant  had  Issued  as  evidence  of  the 
first  paymmt  of  $5  which  plaintiff  paid,  the 
defendant.  The  receipt  is  dated  April  Id, 
191&  Plaintiff  Insists  tliat  he  received  the 
first  treatment  eltb«  on  the  date  stated  in 
the  receipt  or  a  day  or  two  later,  and  that 
he  received  the  second  and  last  treatment 
on  April  27, 19ia  The  conflict  in  that  r^iard 
is,  however,  not  very  material. 

Tlie  plaintiff's  and  the  defendant's  state- 
ments respecting  what  was  said  with  regard 
to  the  ailment  with  whidi  plaintiff  was  af- 
flicted and  Its  treatment  are  greatiy  conflict- 
ing. The  plalntiif  vigorously  Insisted  at  the 
trial  that  the  defendant  did  not  Intimate  to 
him  that  he  was  afllicted  with  anything  ex- 
cept acne  and  that  be  linew  nothing  to  the 
omtrary;  that  plaintiff  at  no  time  told  the 
defendant  that  be  had  been  exposed  to  syph- 
ilis or  that  he  was  afflicted  with  that  disease ; 
while,  upon  the  other  hand,  the  defendant  in- 
sists that  while  be  may  not  have  told  the 
plaintiff  in  so  many  words  that  he  was  af- 
flicted with  syphilis,  tbe  defendant,  neverthe- 
less, felt  quite  confident  that  the  plaintiff  un- 
derstood that  he  was  so  afflicted.  The  de^ 
fmdant  further  testified  tbat  notwithstand- 
ing the  certificate  be  bad  given  tbe  plaintiff 
he,  nevertheless,  was  afflicted  with  a  typical 
— the  defendant  says  an  unmistakable — case 
of  what  the  defendant  called  "acnelform 
syphlltde."  On  that  subject  the  defendant 
testified:  "There  la  absolutely  no  question  in 
my  mind  on  earth  but  what  be  (plaintltQ  did 
have  sypbllis,"  and,  further,  "I, was  certain 
be  had  syphilis."  These  statements  were  fre- 
quently repeated  by  defendant 

In  corroboration  of  plaintiff's  statement 
that  be  did  not  have  syphilis,  a  doctor  who 
bad  examined  tbe  plaintiff  some  time  before 
tbe  trial  testified  that  he  found  no  evidence 
or  indications  tbat  tbe  plaintiff  was,  or  ever 
bad  been,  afflicted  with  syphilis.  This  doc- 
tor also  testified  tbat  the  Injection  of  neo- 
salvarsan  into  tbe  veins  of  one  afflicted  witti 
acne  was  Improper  treatment,  and  tbat  two 
Injections  of  neosalvarsan  Into  tbe  veins,  un- 
der tbe  circumstances  detailed  in  the  hypo- 
thetical question  propounded  to  blm,  might 
produce  paralysis. 

There  are  other  circumstances,  which  we 
cannot  pause  to  state  here,  which  corroborate 
tbe  statements  of  both  the  plaintiff  and  the 
doctor  last  above  referred  to. 

There  Is,  however,  also  much  expert  evi- 
dence, wblcb,  by  assuming  that  plaintiff's 
symptoms  as  described  by  the  defendant  were 
correctly  stated,  also  corroborates  tbe  de- 
.fendant's  contention  that  tbe  plaintiff,  at  tbe 
time  be  presented  talmflelf  for  treatment,  was 
afflicted  with  oypbllls  In  some  of  its  dlfferoit 
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forms,  and  that  tbe  diagnosis  was  correct; 
tbat  his  treatmoit  of  the  plaintiff  was  In 
accordance  with  the  most  approved  methods; 
that  the  neosalvarsan  was  properly  adminis- 
tered, and,  imder  the  circumstances,  in  the 
opinion  of  tbe  experts,  was  harmless.  There 
was.  It  seems  to  us,  more  learning  displayed 
In  trying  tbe  case  than  was  necessary.  Tbe 
bill  of  exceptions  abounds  with  technical 
terms  and  learned  disquisitions  <m  "anlM>- 
lisms,"  and  on  "thromboses,"  on  "occlude," 
and  on  "occludation,"  on  "anlcle  clonus"  anid 
"sypbQItlc  myelltia,"  on  primary,  secondary, 
and  tertiary  syphilis,  and  also  on  latent,  ac- 
quired, and  congenital  syphilis,  on  "para- 
syphilis,"  sypbllltlc  deg^ieration,  and  on 
malignant  "endocarditis."  There  Is  also 
much  said  about  tbe  cervical,  dorsal,  lumbar, 
sacral,  tboradc,  and  the  epltrochlear,  and 
other  regions.  In  addition  to  all  this  we  have 
also  lectures  on  Wa.ssernmn's  tests  and  on 
Babinski's  toe  sign.  Indeed,  tbe  only  regions 
that  are  not  discussed  and  defined  are  tbe 
solar  plexus,  the  oil,  and  tbe  nether  regions. 
Tlien  we  have  tbe  "exaggerated  reflexes"  and 
hundreds  of  other  things.  All  this  Is  f(dlow- 
ed  with  a  most  Interesting  discussion  of  tbe 
germ  which,  it  is  said,  produces  the  disease 
called  syphilis.  But  even  here  tbe  doctors, 
as  usual,  diffo:.  Some  call  tbe  germ  by  tbe 
old  familiar  name  of  ^IrocbKta;  others 
call  it  SpirodUBta  pallida;  while  still  others 
give  It  the  name  of  Trep<»ema  pallidum. 
Much  Is  said  about  the  past  history  of 
syphilis.  Tbe  doctors  traced  it  back  before 
Abraham's  time.  After  reading  tbe  learned 
discussions  of  tbe  doctors,  and  their  state- 
ments respecting  tbe  numerous  ways  by 
which  the  ordinary  mortal  may  become  In- 
fected with  tbe  ubiquitous  and  never  sleep- 
ing Treponema  pallidum,  one  marvels  why 
any  of  us  have  escaped  itg  deadly  grasp. 
Much  of  tbe  evidence  in  this  case,  while  no 
doubt  Interesting,  and,  perhaps,  enlightening, 
to  the  medical  fraternity,  nevertheless  mere- 
ly tends  to  bewilder  and  confuse  the  laymen 
who  are  called  to  sit  as  Jurors.  It  is  there- 
fore not  hard  to  conceive  that,  unless  tbe 
Jury  is  carefully  and  fully  directed  in  tbe  In- 
structions, they  may  easily  be  misled  respect- 
ing what  their  verdict  should  be.  This  case, 
as  we  shall  now  proceed  to  show,  affords  a 
striking  example  bow,  by  merely  observing 
the  general  rules,  a  Jury  may  not  receive  that 
Information  and  direction  which  tbe  law  con- 
templates. 

We  shall  now  proceed  to  a  discussion  of 
tbe  court's  Instructions  that  are  excepted  to 
by  the  plaintiff. 

[1]  On  tbe  question  of  contributory  negll- 
gence  the  court,  in  instruction  No,  11,  charged 
the  Jury  as  follows: 

"If  you  find  from  a  preponderance  of  the 
evidence  tbat  the  defendant  was  guilty  of  neg- 
ligence as  defined  in  paragraph  3  of  these  in- 
structions, and  that  sacii  negligence  was  tlie 
proximate  cause  of  the  iojaries  of  the  plaintiff 
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Is  the  first  instance,  or  in  their  beginning,  but 
that  SQch  injuries  were  thereafter  aggravated 
or  incraaaed  by  negligence  on  the  part  of  the 
plaintiff,  aa  alleged  in  defendant's  answer,  I 
diarge  yon  Uiat  such  contributory  negligence 
on  the  part  of  the  plaintiff  would  not  prevent 
him  from  recovering  some  damages  for  his  eaid 
injnriea,  but  he  could  not  recover  damages 
caused  by  the  aggravation  or  increase  of  liis 
injuries  resulting  from  his  own  negligence,  but 
the  entire  damages  sustained  by  him  should 
be  diminished  to  the  extent  which  such  neg- 
ligence on  his  part  contributed  thereto  by  ag- 
gravating or  increasing  the  same.  But  if  you 
find  from  a  preponderance  of  aU  the  evidence 
that  the  plaintiff  was  guilty  of  negligence  as 
alleged  in  the  answer  of  the  defendant,  and 
that  such  negligence  proximately  contributed 
to  the  beginning  or  commencement  of  his  inju- 
ries, then  he  cannot  recover,  and  your  ver^ct 
should  be  for  the  defendant." 

PlaintifTs  counsel  excei)ted  to  the  instruc- 
tion In  the  following  words: 

"Plaintiff  excepts  to  instruction  No.  11  and 
to  the  whole  thereof,  except  to  the  first  sen- 
tence of  said  instruction  No.  11,  and  excepts 
to  the  last  sentence  of  said  instruction  No. 
11." 

Defendant's  counsd  contend  that  under  the 
rule  adopted  by  thia  court,  which  has  be- 
come elementary,  unless  the  specific  portion 
of  an  Instruction  to  which  an  exception  la 
taken  la  pointed  out,  or  If  an  btstruction  is 
excepted  to  as  a  whole,  and  any  part  of  It  la 
good,  the  exception  Is  unavailing,  and  h^ice 
that  the  foregoing  exception  Is  insufficient. 

[2]  Our  statute  (Comp.  Laws  Utah  1917,  S 
680^,  among  other  things,  provides:  "When 
the  evldoice  Is  concluded,  the  court  shall  In- 
struct the  Jury  In  writing  upon  the  law  appli- 
cdble  to  the  case.  •  •  •"  (Italics  ours.) 
While  this  does  not  mean  that  tlie  court  must 
necessarily  Instruct  upon  every  point  that 
may  be  raised  In  a  case,  unless  requested  by 
proper  requests  by  counsel  at  the  proper  time, 
as  has  often  been  held  by  this  and  many 
other  courts,  and  as  explained  In  2  Thomp- 
son on  Trials  (2d  Ed.  §  2341),  yet  it  does 
mean  that  the  court  may  not  merely  give  the 
jury  abstract  propositions  of  law.  The  in- 
structions must  be  applicaUe  to  the  Issues, 
facts,  and  circumstances  of  the  particular 
case  on  trial. 

[3]  Section  6S0e,  In  part,  provides: 

*****  Exceptions  to  the  charge  or  any 
portion  thereof,  or  to  the  refusal  or  modifica- 
tion of  any  instruction  requested,  shall  be  taken 
at  the  time  the  charge  is  given  or  before  ver- 
dict. No  reason  need  be  given  for  such  excep- 
tions, but  the  exceptions  shall  be  noted  upon 
the  minutes  of  the  court,  or  by  the  court  ste- 
nographer if  one  is  in  attendance." 

While  the  law  is  settled  in  this  Jurisdic- 
tion that  In  taking  an  exception  no  reason 
need  be  assigned,  it  is,  however,  equally  well 
settled  that  an  exception  must  point  out  the 
particular  part  of  the  Instruction  which  Is 
deemed  faulty,  so  that  the  court  may  cor- 


rect the  fault,  If  any  exists,  and  so  that  this 
court  may  know  the  precise  point  of  law 
that  Is  raised  by  the  exception.  Such  a 
course  Is  absolutely  necessary  to  the  order]/, 
convenient,  and  expeditious  administration  of 
justice.  As  the  statute  states,  however,  the 
Instruction  of  the  court  must  be  applicable 
to  the  facts  and  circumstances  of  the  case 
that  is  being  tried.  This,  as  a  matter  of 
course,  means  that  mere  statements  of  ab- 
stract propositions  of  law,  although  correct 
In  form  and  substance.  If  not  ai^licable  to 
the  case  on  trial,  are  not  sufficient.  The  law 
may  therefore  be  correctly  stated  In  an  in- 
struction, when  abstractly  considered,  but 
may,  nevertheless,  be  faulty  in  that  the  law 
as  stated  may  not  be  applicable  to  the  case. 
This  principle  is  well  stated  in  He  Calkins, 
112  Cal.  at  page  SOS,  44  Pac.  677,  In  the  fol- 
lowing words: 

"A  court  should  adapt  its  instructions  to  the 
evidence  which  is  to  be  considered  by  the  jury, 
and,  instead  of  giving  to  them  definitions  of 
abstract  propositions  of  law,  should  so  con- 
nect its  instructions  with  the  facts  or  evidence 
to  which  they  are  applicable  as  to  lead  them 
to  make  the  proper  application  thereof." 

That  case  was  followed  In  People  t.  Olea- 
son,  122  CaL  872,  65  Pac.  123,  and  Gwin  r. 
Gwln,  5  Idaho,  290,  48  Pac.  295. 

If,  therefore,  an  instruction  covers  one  gen- 
eral subject,  which.  If  considered  as  a  wholes 
falls  to  correctly  reflect  the  law  *'appllcable 
to  the  case,"  an  exception  to  such  an  instnie- 
tion  is  sufficient  although  there  may  be 
phrases,  or  even  sentences,  in  the  Instruction 
that  are  imobjectionable.  In  this  case  in- 
struction No.  11,  In  our  opinion,  belongs  to 
the  class  to  which  we  have  just  referred. 
The  Instruction  deals  with  the  subject  of 
contributory  negligence  of  the  plaintiS. 
While  It  Is  true  that  perhaps  the  first  sen- 
tence of  the  instruction  may  not  be  so  faulty 
as  would  authorize  a  reversal  of  the  jndg- 
mlent,  yet  the  second  sentence,  which  is  spe- 
cifically excepted  to,  Is  so  general  that,  as  we 
shall  see.  It  was  practically  of  no  assistance  to 
the  jury,  and  was  not  applicable  to  the  facts 
and  circumstances  of  this  case.  As  pointed 
out,  the  defendant  relied  on  conitrlbutory  neg- 
ligence as  an  affirmative  defense.  In  his  an- 
swer, which  the  court  copied  In  paragraph  3 
of  the  instructions,  he  states  that  the  in- 
juries of  which  the  plaintiff  complains  were 
"the  result  of  •  •  •  the  fault,  careless- 
ness, and  negligence  of  said  plaintiff  and  his 
guardian,"  and  that  the  negligence  consisted 
in  "falling,  refusing,  and  neglecting  to  carry 
out,  take,  or  adopt  the  advice.  Instructions, 
and  treatment  ordered  and  recommoided  by 
the  defendant.  The  alleged  negligence,  there- 
fore, consisted  In  falling  and  neglecting  to  do 
the  specific  things  enumerated  and  In  nothing 
else.  It  will  also  be  observed  that  the  plain- 
tifC  and  his  guardian  are  charged  jointly 
as  being  guilty  of  negligence.  It  cmduslvely 
appears  from  the  record  that  the  guardian 
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was  not  appointed  until  more  than  a  year 
after  the  alleged  wrongs  were  committed. 
Moreover,  he,  in  all  probability,  was  appoint- 
ed only  for  the  purposes  of  this  action. 

It  Is  not  easy  to  understand,  therefore,  how 
the  plaintiff  can  be  held  liable  for  anything 
that  his  guardian  may  have  done  or  omitted 
to  do.  Tet  in  instruction  No.  11  the  court 
always  refers  to  paragraph  3  of  the  instruct 
tlons,  where  the  alleged  contributory  negli- 
gence is  set  forth.  The  court,  in  explicit 
terms,  told  the  Jury  that  all  that  was  neces- 
sary to  defeat  the  action  was  that  they  find 
"that  the  plaintiff  was  guilty  of  negligence 
as  alleged  in  the  answer  of  the  defendant, 
and  that  such  negligence  proximately  con-- 
tributed  to  the  beginning  or  commencement 
of  his  injuries."  In  that  instruction  para- 
graph 3  of  the  instruction  is  spedflcally  re- 
ferred to,  and  it  is  to  that  paragraph  the 
court  referred  the  jury  in  determining  plaln- 
tUTs  contributory  negligence.  The  instruo- 
Hon  being  couched  In  very  general  terms,  a 
jury  of  laymen  could  easily  be  led  to  assume 
that  any  act  or  (Hnlaslon  in  the  particulars 
stated  in  the  answer  on  the  part  of  the  guard- 
ian, as  well  as  on  the  part  of  the  plaintUf, 
should  be  taken  against  the  plaintiff.  Ae- 
Bumlng,  however,  that  under  the  instruction 
the  Jury  limited  their  OMisideration  to  the 
alleged  personal  acts  and  omissions  of  the 
plaintiff  himself,  yet,  in  view  of  the  very 
general  language  used  in  the  Instmctlon,  the 
jury  could  easily  have  been  misled  In  find- 
ing negligence  on  the  pert  of  plaintUT. 

In  this  ccnmectlon  we  must  always  keep  In 
mind  the  nature  of  the  case,  the  issues  to  be 
tried,  and  the  character  of  the  evidence,  and, 
Im  allying  the  evidence  to  the  plaintiff,  his 
knowledge  reqtectlng  his  own  condition,  his 
yoatb  and  inexperience,  should  not  be  over- 
looked. We  should  also  keep  in  mind  the 
fact  that  the  defendant,  as  an  experienced 
physician  and  Burge<»,  had  given  the  plaln- 
tifl  a  certificate  in  which  he  not  only  un- 
qualifiedly certified  that  the  plaintiff  was  free 
from  ayphiUs,  but  he  also  stated  that  the 
plaintiff  had  never  had  either  that  or  any 
other  venereal  disease.  In  addition  to  this, 
the  plaintiff  testified  that,  so  far  as  he  knew, 
he  never  had  been  exposed  to  the  disease  and 
that  he  never  was  afflicted  with  it  If,  there- 
fore, the  plaintiff  believed  that  he  was  not 
aflSicted  with  the  disease,  he  naturally  would 
not  know  or  appreciate  the  consequences  that 
might  follow  certain  acts  or  omissions  on 
his  part  The  law  is  well  settled  that  it  is 
the  duty  of  the  physician  to  Instruct  his  pa- 
tient how  to  avoid  all  ill  consequences,  If  the 
patient  is  Ignorant  with  respect  to  the  matter, 
which  la  usually  the  case.  Take  this  case 
as  an  example.  Here  the  doctors,  who  are 
experts,  after  careful  examinations,  and  after 
consulting  the  authorities,  and  after  mature 
reflection,  still  differ  with  regard  to  whether 
plaintiff  was  afUcted  with  syphilis  at  any 
time;  and  yet  the  plaintiff  is  to  be  adjudged 


WOBRELIi  1047 

p.) 

as  though  he  not  only  knew  that  he  was  af- 
flicted with  syphilis,  but  that  he  also  knew 
and  appreciated  every  consequence  that  might 
follow  the  slightest  act  or  omission  on  his 
part. 

In  the  case  of  Carpenter  v.  Blake,  00  Barb. 
(N.  Y.)  488  (aflirmed  in  T5  N.  X.  12),  the 
court,  in  passing  on  the  q'lestion  of  contribu- 
tory negligence  on  the  part  of  the  patient,  in 
the  course  of  the  (pinion,  at  page  521  of  60 
Barb.  (N.  Y.),  said: 

"If  there  was  any  [ne^genee],  it  was  the 
result  of  ignorance  on  the  part  of  the  plain- 
tiff,  as  to  how  the  limb  should  be  treated;  that 
ignorance,  it  was  the  duty  of  the  defendant 
to  remove  by  giving  her  sudi  instructions 
as  to  Ita  care,  as  would  enable  her  not  only 
to  prevent  Injury,  but  to  treat  it  so  as  to  facil- 
itate cure." 

[4]  We  are  not  unmindful  of  the  fact  l^t 
the  defendant  testlfled  that  he  had  given 
plaintiff  certain  instructions  what  to  do. 
Neither  do  we  overlook  the  fact  that,  al- 
though the  plaintiff  denied  from  first  to  last 
that  he  had  received  instructions  until  after 
he  was  in  a  paralyzed  condition  and  beyond 
all  relief,  the  question  was  one  for  the  jury. 
The  circumstances  were  such,  however,  that 
the  jury  should  have  been  spedflcally  told 
just  what  the  duties  of  the  defendant  were 
in  a  case  of  this  character,  and  that  in  deter- 
mining whether  'the  plaintiff  was  guilty  of 
contributory  negligence  barring  a  recovery  It 
should  take  into  consideration  his  experience, 
his  knowledge  or  want  of  knowledge,  and  the 
character  of  the  disease,  and  all  the  facts  and 
circumstances  In  evidoice  which  would  throw 
light  upon  plaintlfTg  negligence,  if  there  was 
any.  We  have  no  hesitancy  in  saying  that 
even  though  everything  the  defendant  stated 
respecting  the  instinictlons  that  he  gave  the 
plaintiff  respecting  what  he  should  do  rela- 
tive to  the  treatment  la  true,  yet  those  in- 
structions were  merely  perfunctory  and  in 
no  way  enlightening  to  plaintiff  respecting  bis 
condition.  The  law  with  respect  to  what  a 
physician's  InstructicHis  to  his  patient  should 
cover  is  clearly  stated  in  22  A.  &  B.  Bna  Law 
(2d  Ed.)  893,  In  the  following  words: 

"It  is  incumbent  upon  a  physician  to  give  such 
instructions  as  are  proper  and  necessary  to 
enable  the  patient  or  his  nurses  and  attend- 
ants to  act  intelligently  in  the  further  treatment 
of  the  case,  and  a  failure  to  do  so  la  negligence 
which  will  render  him  liable  for  injury  re- 
sulting therefrom." 

While  no  hard  and  fiist  rule  can  be  laid 
down  respecting  the  form  or  diaracter  of 
the  instructions  a  physician  should  give  in 
all  cases,  yet  what  we  affirm  la  that  in  this 
caSe  the  instructions  were  hardly  sufficient 
to  justify  the  defendant  to  charge  the  i>Ialn- 
tiff,  a  mere  boy,  with  contributory  negligence 
In  that  he  failed  to  obey  his  orders. 

If  it  be  true,  however,  that  the  treatment 
given  plaintiff  waa  entirely  harmless,  and 
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could  In  no  event  bave  resulted  In  Injury  to 
him,  as  the  defendant  in  most  positive  terms 
testified,  then  again  it  necessarily  follows 
that  the  instructions  given  the  plaintifT  were 
entirely  useless,  and  could  have  effectuated 
nothing  even  though  followed  to  the  letter. 
In  this  connection  it  should  also  be  remem- 
bered that  the  court,  In  most  general  terms, 
charged  the  Jury  respecting  what  constituted 
contributory  negligence.  In  that  regard  the 
court  said: 

"  'Contributory  negligence,'  as  nsed  in  these 
instructions,  ia  the  want  of  ordinary  care  on 
the  part  of  the  party  injured;  that  is  to  say, 
the  want  of  such  care  as  an  ordinarily  prudent 
person  would  have  exercised  under  the  same, 
or  similar  circumstances." 

"Ordinary  care"  was  defined  thus: 

"  'Ordinary  care,'  as  used  in  these  instnic- 
tions,  means  that  degree  of  care  which  a  per- 
son of  ordinary  pmdence  would  ordinarily  ex' 
ercise  nnder  the  same  or  similar  circumstanc' 


No  doubt,  In  the  great  majority  of  cases 
of  mere  negligence,  such  general  statements 
would  have  been  sufficient  to  meet  the  re- 
quirements of  the  law.  In  a  case  like  the 
one  at  bar,  however,  where  the  experts  differ 
respecting  the  flature  and  character  of  the 
disease,  and  the  patient  may  be  wholly  igno- 
rant of  the  danger  to  which  he  Is  eziMsed, 
and  his  physician  does  know,  it  seems  to  us 
that  before  the  physician  can  charge  the  pa- 
tient with  contributory  negligence  barring  a 
recovery  he  should  see  that  he  fully  advised 
the  patient  respecting  bis  condition  and  the 
dangers  to  which  he  might  be  exposed,  and 
how  to  avoid  them. 

The  law,  with  respect  to  what  the  Instruc- 
tions of  the  court  should  cover  in  malpractice 
cases,  is  well  stated  In  30  Cyc.  1588,  in  the 
following  words: 

"In  an  action  for  malpractice,  the  court 
shonld  make  an  adequate  presentation  of  the 
case  to  the  jury,  explaining  the  precise  ques- 
tions at  issue,  and  directing  attention  to  the 
material  evidence  on  both  sides.  The  jury 
should  be  instructed  as  to  the  necessity  of  the 
employment  of  the  physician,  and  as  to  the 
duty  of  the  physician  to  exercise  reasonable 
skill  and  care  in  liis  treatment  of  the  case. 
Instructions  should  be  given  relative  to  the 
burden  of  proof,  and,  if  the  issue  is  raised, 
as  to  the  care  required  of  plaintiff,  and  the 
effect  of  his  contributory  negligence.  It  is  not 
sufficient  to  give  a  general  instruction  on  the 
subject.  The  instructions  given  should  be  con- 
fined to  the  issues  as  made  by  the  pleadings 
and  the  evidence,  and  should  not  assume  facta 
not  proved,  or  be  inconsistent  or  misleading." 

If  such  be  the  law  as  applied  to  ordinary 
cases  of  malpractice,  bow  much  more  impor- 
tant it  Is  in  a  case  like  the  one  at  bar  where 
the  disease  is  of  the  most  treacherous  char- 
acter, and  the  patloit  may  be  entirely  obliv- 
ious of  the  real  danger  to  which  be  la  ex- 


posed and  of  whiiih  his  physician  has  full 
knowledge  and  information. 

It  Is  no  doubt  a  wholesome  law  that  pa- 
tient must  obey  the  Instructions  of  his  physi- 
cian, and  If  he  fUls  to  do  so  mtut  snfFer  the 
consequences.  Where  the  patient,  however. 
Is  not  informed  of  his  actual  condition  and 
the  dangers  to  which  he  may  become  exposed, 
and  Is  left  in  ignorance  respecting  that  mat. 
ter,  and  by  reason  of  such  Ignorance  falls 
into  error,  or,  figuratively  speaking,  walks 
from  a  precipice  in  the  darkness  of  night,  he 
should  be  Judged  only  in  the  light  of  what  he 
knew,  or,  in  view  of  the  facts  and  circum- 
stances, should  have  known.  The  law  charg- 
es him  constantly  with  what  he  ought  to  have 
known  In  view  of  all  the  clrcumstanoesi 

In  view,  therefore,  of  the  peculiar  circum- 
stances of  this  case,  and  for  the  reason  that 
the  defendant  did  not  inform  the  plaintiff 
respecting  the  dangers  to  which  he,  through 
certain  .acts  or  omissions  on  his  part,  mi|^t 
become  exposed,  and  in  view  of  the  fact  that 
the  court's  Instruction  in  question  was  not 
applicable  to  this  case,  we  feel  constrained 
to  hold,  and  do  hold,  that  the  court  erred  in 
giving  the  instjructlon  In  the  general  language 
In  which  It  was  given. 

It  is  next  contended  that  the  court  erred  in 
giving  another  instruction.  The  court,  after 
charging  the  jury  under  what  drcnmstances 
the  defendant  would  be  liable,  and  the  de- 
gree of  "learning  and  skill"  that  he  is  re- 
quired to  exercise  in  the  diagnosis  and  treat- 
ment of  diseases,  concluded  the  inatmction 
as  follows: 

"But  if  he  does  possess  such  learning  and 
skill,  and  does  nee  and  exerdse  such  care,  skill, 
caution,  and  diligence  as  herein  described,  he 
is  not  liable,  even  though  he  has  made  a  mis- 
take in  such  diagnosis  and  treatment,  or  has 
failed  to  perfect  a  cure." 

The  excerpt  Just  quoted  was  specifically 
excepted  to  and  Is  assigned  as  error.  Two 
objections  are  urged  against  the  instruction: 
(1)  That  there  was  neither  Issue  nor  evidence 
respecting  any  mistake;  and  (2)  that  the 
law  is  not  that  a  physician  and  surgeon  is 
excused  for  every  mistake,  but  that  he  is 
only  excused  for  his  honest  mistakes,  etc. 
The  law  tn  that  regard  is  tersely  stated  In 
22  ▲.  &  E.  Enc.  Law  ^  Ed.)  801.  In  the 
following  words: 

"A  physician,  surgeon,  or  dentist  possessing 
the  requisite  qualifications  and  applying  -  his 
skill  and  judgment  with  ordinary  cara  and  dil- 
igence to  the  diagnosis  and  treatment  of  a 
patient,  is  not  liable  for  an  honest  mistake  or 
error  of  judgment  in  making  a  diagnosis  or 
prescribing  the  mode  of  treatment,  where  there 
ia  ground  for  reasonable  doubt  as  to  the  prac- 
tice pursned." 

To  that  effect  are  the  approved  tonna  for 
instructions  found  In  3  Blashfield,  Instrac- 
tions  to  Juries,  p.  3609. 

[S]  In  the  very  nature  of  things  audi  must 
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be  the  law.  A  pbysidan  and  surgeon  Is  not 
ezcQsable  for  every  mistake,  but  <xily  for  bla 
honest  mistakes  and  when  founded  upon  some 
reasonable  doubt.  If  he  makes  a  mistake  by 
reason  of  undue  inadvertence,  or  for  lack  of 
diligence  or  attention,  however  carefully  and 
skillfully  he  may  have  diagnosed  and  treated 
the  case,  he,  nevertheless,  cannot  be  excused 
for  such  a  mistake  if  it  results  in  Injury  to 
his  patient.  The  court,  therefore,  should 
have  qualified  the  statement  respecting  the 
mistakes  for  which  the  law  affords  an  excuse. 
Here  again,  however,  if  this  were  merely  an 
ordinary  case  of  malpractice  or  negligence, 
we  should  not  feel  inclined  to  reverse  the 
judgment  for  the  error  just  discussed.  In 
this  case,  however,  the  conditions  surroimding 
the  plaintiff  were  so  peculiar  that  the  Jury 
was  liable  to  be  misled  unless  instructed  in 
explicit  terms  respecting  the  different  phases 
vt  the  law. 

For  Uieee  reasons  we  feel  constrained  to 
hold  that  the  court  erred  In  not  more  specific- 
ally stating  the  nature  of  the  mistakes  for 
which  the  law  affords  no  excuse. 

niere  Is  no  merit  in  the  contention  that 
the  court  erred  in  charging  the  Jury  In  other 
respects,  as  contended  by  plaintifrg  counseL 

It  is  next  urged  that  the  court  erred  in 
refusing  to  grant  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  There  Is  no 
merit  in  this  contention.  The  alleged  newly 
discovered  evidence  was  merely  cumulative. 

In  concluding  this  opinion,  in  order  to  avoid 
any  misunderstanding  respecting  its  scope 
and  effect,  we  do  not  wish  to  be  understood 
as  holding  that  the  instructions  as  given  In 
this  case  on  negligence  and  contributory  neg- 
ligence would.  In  ordinary  cases  of  negli- 
gence, be  held  to  be  InsuflSclent  In  such 
cases  the  parties  to  the  transactions  usually 
■tand  upon  an  equal  footing,  and  the  facta 
and  circumstances  are  rarely  such  as  require 
elucidation  by  experts.  In  a  case  like  the 
one  at  bar,  however,  the  patient  and  his 
physician  do  not  stand  upon  an  equality,  and 
the  patient  is  usually  uninformed  respecting 
the  character  of  bis  disease,  and  thus  neces- 
sarily must  be  directed  what  to  do  by  his 
physician  in  order  to  avoid  ill  consequences. 
If  any  such  may  follow.  If,  therefore,  the 
physician  relies  upon  the  contributory  negli- 
gence of  his  patient  to  defeat  a  recovery  in 
case  of  malpractice,  the  patient  should  be 
advised  respecting  the  consequences  of  any 
act  or  omission  on  his  part,  and  not  be  left 
In  the  dark  with  respect  thereto.  Otherwise 
he  cannot  act  intelligently  In  the  premises. 
The  court,  therefore,  should  Instruct  the  Jury 
that  In  determining  the  question  of  contribu- 
tory negligence  they  should  take  into  consid- 
eration all  the  facts  and  circumstances  in 
evidence  respecting  the  patient's  age,  experi- 
ence or  want  thereof,  and  his  knowledge  or 
want  of  knowledge  respecting  his  disease  and 
ccmdition,  and   the  Instructions  that  be  re- 


ceived, if  any,  from  his  physician.  This  was 
not  done  in  this  case,  and,  in  view  of  the 
peculiar  circumstances,  we  have  beea  forced 
to  the  condualon  that  the  plaintiff  has  been 
prejudiced  In  a  substantial  right,  and  baa 
not  had  that  full,  fair,  and  impartial  trial 
which  our  laws  guarantee  to  every  suitor. 

By  what  we  have  said  we  do  not  wish  to  be 
understood  as  holding,  or  even  intimating, 
that  the  evidence  is  not  sufficient  to  sui^ort 
a  finding  that  the  defendant  properly  diag- 
nosed and  carefully  administered  the  neo- 
salvarsan,  and  In  that  regard  exercised  that 
degree  of  care  and  skill  which  the  law  re- 
quires, but  what  we  do  hold  Is  that  the  in- 
structions, for  the  reasons  stated,  were  in- 
sufficient in  the  particulars  set  forth  herein. 

The  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  to  the  district  conrt  of 
Weber  county,  with  directions  to  grant  the 
plaintiff  a  new  trial  at  defendant's  cost 

COBFMAN,  a  J.,  and  WBBEB.  GIDEON, 
and  THUBMAN,  JJ.,  concur. 


(82  OU.  68) 

BLUE  GRASS  OIL  CO.  v.  CENTRAL  TOR- 
PEDO CO.    (No.  9881.) 

(Supreme  Conrt  of  Oklahoma.    April  19,  1921. 
Rehearing  Denied  May  17,  1921.) 


(BvUdbui  by  the  Court.) 
Contlnuanoe  «=337  —  Facts  oonstitutlag  due 


'diligence  must  be  set  out. 
In  an  application  for  continuance  It  is  not 
sufficient  to  allege  that  dne  diligence  has  been 
used,  bat  the  facts  constitating  dne  diligence 
mast  be  set  forth  in  order  that  the  court  may 
detemJne  whether  dne  diligence  has  been  used. 

2.  Appeal  and  arnir  «=>IOIO(I)— Judgment  la 
ease  tried  to  court  reasonably  supported  by 
evidence  will  not  be  disturbed. 

Where  a  case  is  tried  to  the  court,  and  the 
evidence  reasonably  tends  to  snpport  the  Judg- 
ment, such  judgment  will  not  be  disturbed  on 
appeaL 

Appeal  from  Superior  Court,  Creek  Coun- 
ty, Drumright  Division;  Oaylord  R.  WUcox, 
Judge. 

Action  by  the  Central  Torpedo  (kiwpanj 
against  the  Blue  Grass  OU  Company  for  pay< 
ment  for  material  furnished  and  labor  per- 
formed. Judgment  for  plaintiff,  and  defend- 
ant aiq)eals.    Affirmed. 

Steele  &  Watklns,  of  Dromrlght,  tor  plain- 
tiff in  error. 

6.  C.  Spillers,  of  Tnlsa,  for  defendant  In 
error. 


3For  otiiw  cue*  n*  nm*  tople  and  XKY-NUUBBR  In  all  K*r-Numbw«d  Olsuta  and  IndexM 
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KAME,  J.  For  oonvenlence,  parties  will 
be  referred  to  herein  as  they  appeared  In  the 
trial  court  Plaintiff's  petition  alleges  a  con- 
tract of  September  2,  1916,  whereby  plaintiff 
was  to  furnish  certain  oil  well  suiHilles  and 
material  and  to  perform  certain  labor  for 
the  nse  and  benefit  of  the  defendant  upon  a 
certain  leasehold  for  oil  and  gas  mining  pur- 
poses belonging  to  the  defendant,  situated 
In  Greek  county,  Okl. ;  that  plaintiff  fui^ 
nlshed  said  material  and  performed  said  la- 
bor In  accordance  with  said  contract;  and 
"that  there  remains  due  and  payable  from 
said  defendant  to  this  plaintiff  the  sum  of 
$384.75.  Said  plaintiff  alleges  that  said  ma- 
terial was  last  furnished  and  that  labor  was 
last  performed  under  said  contract  on  the 
29th  day  of  October,  1916;  that  on  the  27th 
day  of  February,  within  120  days  after  the 
furnishing  of  said  material  and  labor,  the 
plaintiff  filed  a  verified  statement  in  the  of- 
fice of  the  clerk  of  the  district  court  of  Creek 
county,  Okl.,  containing  the  amount  due  from 
the  plaintiff  in  error  for  said  material  fur- 
nished and  labor  performed,  a  copy  of  the 
same  being  attached  as  Exhibit  A  to  the  peti- 
tion; that  plaintiff  has  performed  all  the  con- 
ditions of  its  contract,  and  that  the  statement 
of  the  account  shown  in  Exhibit  A  is  correct, 
and  that  there  is  now  due  to  this  plaintiff 
from  said  defendant  the  sum  of  $384.75,  with 
interest  thereon  at  the  rate  of  6  per  cent,  per 
annum  from  the  29th  day  of  October  1916;" 
that  there  are  no  other  Hens  or  claims  of 
any  other  parties  against  the  prc^ierty  above 
described — and  concludes  with  a  prayer  for 
Judgment  for  $384.75,  with  interest  at  6  per 
cent  from  October  29,  1916,  $100  attorney's 
fees,  costs  of  suit,  foreclosure  of  Its  Hen,  and 
general  relief.  The  petition  was  verified  by 
the  affidavit  of  W.  E.  Donaldson,  as  manager 
of  the  plaintiff  corporation. 

Plaintiff's  petition  was  filed  September 
26,  1917.  Summons  was  duly  Issued  and  was 
served  on  the  defendant  on  the  28th  day  of 
September,  1917,  and  made  returnable  Octo- 
ber 29,  1917.  On  October  23,  1917,  defendant 
filed  a  special  appearance  and  motion  to 
quash  service,  which  motion-  after  hearing 
was  by  the  trial  court  overruled  on  Novem- 
ber 14,  1917.  On  November  20,  1917,  defend- 
ant filed  a  demurrer  to  plaintiff's  petition, 
and  on  January  26,  1918,  after  hearing,  the 
demurrer  was  overruled.  On  February  9, 
1918,  defendant  filed  Its  answer  to  plaintiff's 
petition,  setting  up  a  general  denial.  On 
March  1,  1918,  the  defendant  filed  its  motion 
for  continuance,  alleging,  in  substance,  that 
its  defense  would  be  that  the  material  fur- 
nished by  the  plaintiff  was  inferior  and 
worthless,  and  that  the  labor  furnished  was 
also  of  an  Inferior  quality,  and  was  per- 
formed, if  at  all,  by  Incompetent,  untrained, 
and  unskilled  workmen,  so  that  the  contract 


was  not  In  fact  performed,  and  that  one  A. 
D.  Brown  was  a  necessary  witness  for  the 
defendant,  and  that  he  was  absent  from  the 
Jurisdiction  and  out  of  the  state,  and  "that 
the  defendant  has  used  every  effort  to  locate 
said  witness  and  procure  his  evidence  and 
attendance  at  the  trial  of  this  cause, -or  ob- 
tain his  deposition  for  use  therein  by  writ- 
ing letters,  telephoning,  and  using  the  tele- 
graph, and  only  located  the  said  Brown  two 
days  ago,  and  that  he  cannot  attend  the  trial 
on  account  of  the  long  distance,  he  bdng 
somewhere  in  Southern  Texas,  in  the  employ 
of  an  oil  company,  and  that  on  account  of 
the  short  time  it  has  been  impossible  to  pro- 
cure his  deposition,  and  that  this  defendant 
has  used  due  diligence  in  procuring  his  testi- 
mony; that  the  exact  residence  of  said  wit- 
ness is  not  known  to  the  defendant,  but  there 
is  a  reasonable  certainty  and  probability  of 
procuring  his  testimony  within  a  reasonable 
time." 

This  motion  for  continuance  was  over- 
ruled, plaintiff  excepting,  and  trial  was  had 
to  the  court  on  the  same  date^  to  wit,  March 
1,  1918. 

[1]  The  chief  proposition  relied  upon  by 
the  defendant  for  reversal  Is  that  there  was 
an  abuse  of  discretion  mx  the  part  of  the 
trial  court  In  refusing  a  continuance.  It  is 
argued  that,  where  a  motion  for  continuance 
is  filed  within  a  reascmable  time  after  the 
case  is  set  for  trial  and  compliance  with  the 
provisions  of  the  statutes  relating  thereto, 
then  it  is  an  abuse  of  discretion  on  the  part 
of  the  trial  court  to  refuse  a  continuance 
moved  on  account  of  the  absence  of  testi- 
mony. The  proposition  of  law  as  stated  by 
the  defendant  is  correct  and  is  supported  by 
authorities,  but  is  not  applicable  to  the  facts 
herein.  In  an  application  for  continuance  it 
is  not  sufficient  to  allege  that  due  diligence 
has  been  used,  but  the  facts  constituting  due 
diligence  must  be  set  forth  in  order  that  the 
court  may  determine  whether  due  diligence 
has  been  used.  Crutchfield  v.  Martin,  27 
Okl.  764,  117  Pac,  194. 

The  granting  of  a  continuance  is  a  matter 
within  the  sound  Judicial  discretion  of  the 
trial  court,  and,  unless  It  affirmatively  ap- 
pears that  such  discretion  has  been  abused, 
this  court  will  not  interfere.  Alva  Roller 
MlUs  V.  Simmons,  185  Pac.  76;  Hutcblngs  v. 
Ck>bble,  30  Okl.  168,  120  Pac.  1013 ;  Murphy 
V.  Hood,  12  Okl.  593,  73  Pac.  261. 

Section  5044,  R.  U  1910,  provides  that  the 
court  may  for  good  cause  shown  continue  a 
case  at  any  stage  of  the  proceedings.  Sec- 
tion 5045  provides  that  an  affidavit  must  be 
made  "showing  the  materiality  of  the  evi- 
dence expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  obtain  it  and 
where  the  evidence  may  be;  and  if  it  is  tor 
an  absent  witness,  the  affidavit  must  show 
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where  the  witness  resides,  If  his  resldoice 
is  known  to  the  party,  and  the  probability  of 
procuring  his  testimony  within  a  reasonable 
time,  and  what  facts  he  believes  the  witness 
will  prove,  and  tliat  he  I>eUeve8  them  to  be 
true." 

Plaintiff  urges  that  the  verification  of  the 
motion  does  not  comply  with  the  statutory 
requirement  for  verification  of  an  affidavit 
for  continuance,  and  that  the  motion  does 
not  allege  sufficient  facts  for  continuance. 
We  shall  consider  only  the  second  objection. 

Where,  as  here,  there  has  been  no  specific 
showing  as  to  what  effort  has  been  made  to 
locate  a  witness,  and  where  the  motion  for 
continuance  is  not  filed  until  the  date  the 
case  is  set  for  trial,  we  are  not  prepared  to 
say  titat  it  was  an  abuse  of  discretion  on  the 
Itart  of  the  trial  court  to  overrule  the  motion 
for  continuance. 

It  is  farther  contoided  that  the  trial  court 
erred  in  establishing  and  foreclosing  a  me- 
chanic's lien  on  the  leasehold  and  fixtures  of 
the  plaintiff  in  error.  Defendant  argues  the 
proposition  that  it  is  a  ocmdltion.  precedent 
to  the  establishment  of  a  lien  and  the  fore- 
closure thereof  that  the  evidence  show  the 
filing  of  a  proper. lien  statement  within  the 
time  required  by  law,  wheie  an  allegation 
of  such  filing  Is  traversed.  Again,  the  facts 
of  the  case  do  not  support  the  proposition 
wliich  defendant's  counsel  contend  for. 
PlalntUTs  petltl<m  contains  an  allegation  that 
a  verified  statement  of  the  lien  was  filed  in 
the  office  of  the  clerk  of  the  district  court  of 
Creek  county,  and  attached  to  such  petition 
is  an  exliibit  showing  the  statement  of  such 
lien.  The  record  of  the  trial  contains  the 
following  statement  of  counsel  for  the  de- 
fendant: "This  la  a  case  of  foreclosure  of 
mechanic's  lien  involving  $384.75."  The  case 
was  tried  to  the  court  without  a  Jury.  The 
statement  of  counsel  for  the  def«idant  alone 
is  sufficient  answer  to  the  defendant's  argu- 
ment that  the  trial  court  erred  in  finding  tliat 
there  was  a  mechanic's  lien. 

[2]  Defendant's  further  argument  goes  to 
tlie  sufficiency  of  the  evidence.  This  court 
has  repeatedly  held  tliat  in  a  case  tried  to 
the  court,  where  the  evidence  reasonably 
tends  to  support  the  Judgment  of  the  trial 
court,  such  Judgment  will  not  be  disturbed 
on  appeal.  Union  Sav.  Ass'n  v.  Cummins,  78 
Okl.  266, 190  Pac.  869;  Pelham  Petroleum  Co. 
V.  North,  78  Okl.  39,  188  Pac.  1069;  Hlnes  v. 
Olsen,  78  Okl.  259,  190  Pa&  266;  Garber  v. 
Bauser,  76  Okl.  292,  185  Pac.  436;  Stone  v. 
Stone,  168  Pac.  428. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  l>e  affirmed. 
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(Supreme  Court  of  Oklahoma.    Feb.  8,  1921. 
Rehearing  Denied  May  17,  1921.) 

(Syllabut  hy  the  Court.) 

1.  Trial  «=s>59(2)  —  Order  of  Introduotlon  of 
proof  Is  withis  discretion  of  trial  eourt. 

The  question  of  the  mere  order,  in  which 
proof  is  introduced  at  a  trial,  rests  very  much 
within  the  sound  discretion  of  the  trial  court; 
and  unless  it  clearly  appears  that  this  discretion 
has  been  abused  to  the  injury  of  the  complain- 
ing party,  a  reversal  will  not  be  ordered  on  this 
ground. 

2.  Appeal  aad  error  «=> 1 033 (I)— Trial  «=925 
(4),  59(1)— Party  baying  burden  must  first 
produce  evidence;  holding  that  bunlBtt  was  on 
defendant  In  notion  for  refusal  to  accept 
goods  purchased  not  error;  such  ruling  held 
a  benefit,  rather  than  an  Injury,  to  defendant. 

In  the  trial  of  a  cause,  when  the  jury  lias 
been  sworn,  the  party  on  whom  rests  the  bur- 
den of  the  issue  must  first  produce  his  evidence, 
unless  the  court,  for  special  reasons,  otherwise 
directs;  and  in  a  case  where  the  plaintiff  sues 
for  damages  for  a  breach  of  a  contract  for  the 
sale  and  delivery  at  a  stipulated  price  per  bush- 
el of  blue  grass  seed,  alleging  that  the  defend- 
ant breached  the  contract  by  refusing  to  accept 
the  shipment  at  the  place  of  delivery,  and  the 
defendant  admits  in  bis  answer  that  be  refused 
to  .  accept  su(^  shipment  because  the  plaintiff 
warranted  the  blue  grass  seed  to  be  of  the  kind 
and  quality  of  that  portion  examined  by  the 
defendant  at  the  time  of  purchase,  and  alleges 
in  his  answer  that  he  examined  the  seed  on  ar- 
rival of  the  shipment,  and  that  he  found  the 
seed  inferior  in  quality  to  that  portion  of  the 
same  examined  by  him  at  the  time  of  the  pur- 
chase, and  for  that  reason  alone  he  refused  to 
accept  the  shipment;  and  where  the  plaintiff, 
in  his  reply  to  the  answer  of  the  defendant, 
specifically  denies  that  he  warranted  the  seed 
to  be  of  a  particular  kind  or  quality,  and  al- 
leges that  the  defendant  had  ample  opportunity 
to,  and  did,  fully  examine  the  entire  lot  of 
seed  at  the  time  of  purchase,  and  fully  satis- 
fied himself  of  the  quality  thereof,  held,  tiie  trial 
court  did  not  abuse  his  discretion  in  holding 
that  the  burden  of  proof  was  upon  the  defend- 
ant, and  directing  him  to  open  and  close  the 
case;  and  (b)  where  the  record  discloses  that 
the  defendant's  entire  defense  was  predicated 
upon  the  theory  that  the  plaintiff  warranted  the 
quality  of  the  seed,  and  no  contention  was  made 
upon  the  trial  by  the  defendant,  that  the  plain- 
tiff otherwise  failed  to  comply  with  the  con- 
tract of  the  sale,  further  held,  that  the  court 
conferred  a  benefit  rather  than  an  injury  upon 
the  defendant  ha  ordering  and  directing  tiiat  he 
assume  the  burden  of  his  defense,  and  that  he 
open  and  close  the  same. 


HARRISON,  O.  J.,  and  j6hNS0N,  MILL- 
ER, and  KENNAMER,  JJ.,  concur. 


3.  Trial  9=>I56(3)— Test  of  demurrer  to  evU 
dence  stated. 
The  test  applied  to  a  demurrer  to  the  evi- 
dence is  that  all  the  facts  which  the  evidence  ia 
the  slightest  degree  tend  to  prove,  and  all  in- 
ferences  and  conclusions  which  may   be   rea- 
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•onably  and  loKically  drawn  from  the  evidence, 
are  admitted,  and  the  court  cannot  weigh  con- 
flicting evidence,  but  must  treat  that  as  with- 
drawn which  ia  most  favorable  to  the  demor- 
rant. 

4.  Appeal  and  error  <s=>IOOI(l)  —  Court  will 
not  weigh  evldehoe  on  appeal  nor  disturb  the 
verdict  supported  by  competent  evidence. 

In  a  law  action  tried  to  a  jury,  this  court 
will  not  weigh  the  evidence  on  appeal,  but 
where  there  ia  any  competent  evidence  reasona- 
bly tending  to  support  the  verdict  and  the  rec- 
ord presents  no  reversible  error  of  law  occur- 
ring during  the  trial,  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon  will  not 
be  disturbed. 

5.  Sales  €=3383  —  Evidence  sapportlng  verdlot 
for  plaJntiff  In  action  for  failure  t»  aooept 
goods  purchased. 

Becord  examined,  and  it  appearing  there- 
from that  there  is  competent  evidence  reasona- 
bly tending  to  support  the  verdict  of  the  jury, 
and  that  the  instructions  of  the  court  substan- 
tially correctly  stated  the  law  of  the  case  to  the 
jury,  and  otlierwise  committed  no  reversible 
error  in  the  trial  of  the  cause,  the  judgment 
of  the  trial  court  mnst  be  affirmed;  and  it  is 
ao  ordered. 

Harrison,  O.  J.,  and  McNeill,  Biting,  and  Ken- 
namer,  JJ.,  Assenting. 

Appeal  from  District  Court,  Mayea  Conn- 
ly ;  Preston  S.  Davis,  Judge. 

Action  by  George  Moran  against  James  S. 
Wilson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Langley  ft  Langley,  of  Fryer,  and  John  B. 
Turner,  of  Oklaboma  City,  for  plalntUC  in 
error. 

J.  W.  Sullinger,  of  King  City,  Mo.,  and" 
Campbell,  Lealiy  &  Brewster,  of  Muslcogee, 
for  defendant  in  error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Mayes  county,  Hon.  Preston 
S.  Davis,  Judge. 

On  February  8,  1917,  Oeorge  Moran,  as 
plaintiff,  commenced  this  action  against  the 
defendant,  James  S.  Wilson,  to  recover  dam- 
ages in  the  sum  of  $1,900.12  for  the  failure 
of  the  defendant  to  accept  four  carloads  of 
blue  grass  seed,  shipped  by  the  plaintiff  from 
Ellng  City,  Mo.,  to  the  defendant  at  Paris, 
Ky. 

The  cause  was  tried  to  the  court  and  jury, 
and  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $1,530.49,  from  which 
judgment  the  defendant  has  regularly  ap- 
pealed to  this  court. 

For  convenience,  the  parties  will  herein- 
after be  referred  to  as  plaintiff  and  defend- 
ant respectively  as  they  appeared  in  the 
trial  court 

The  plaintiff  alleged  in  his  petition  that  on 
or  about  the  15tb  day  of  July,  1916,  he  sold 
to  the  defendant  his  holding  of  stripped  blue 


grass  seed  then  on  hand  tn  his  warehouse  in 
King  City.,  Mo.,  the  same  being  4,T213/s  bush- 
els, at  an  agreed  price  of  90  cents  per  bush- 
el, to  be  thereafter  shipped  to  the  defend- 
ant at  Paris,  Ky.,  amounting  in  the  aggregate 
in  the  sum  of  $4,249.10  when  the  same  was 
loaded  on  the  cars ;  that  the  shipment  went 
forward  with  draft  attached  to  shipper's  or- 
der notify  bills  of  lading;  that  the  defend- 
ant refused  to  accept  and  pay  for  same  on 
arrival  at  Paris,  Ky.,  and  that  after  several 
days  delay  the  same  was  returned  to  the 
plaintiff  to  King  City,  Mo.,  unloaded  by  him, 
and  placed  in  his  warehouse ;  and  that,  by  rea-- 
son  of  the  defendant's  failure  to  accept  the 
same  as  per  contract,  that  the  plaintiff  was 
compelled  to  pay  fright  on  the  outbound  and 
inbound  movements  of  the  shipment  in  the 
sum  of  $S29.22  each,  and  $106  demurrage, 
and  expense  of  unloading  the  seed  of  $27.50, 
the  loss  on  account  of  the  decline  In  the  mai^ 
ket,  in  the  sum  of  16  cents  per  bushel, 
amounting  to  $708.18. 

At  the  close  of  the  evidence,  the  plaintiff, 
on  application  to  the  court,  was  permitted  to 
amend  his  petition  to  conform  to  the  proof  by 
striiiing  out  the  item  $708.18,  caused  by  the 
decline  in  the  market,  and  tn  lieu  thereof  al- 
leged damages  for  insurance  paid,  $35;  for 
expense  In  loading  the  said  seed  when  resold, 
$27.50;  and  for  rent  of  warehouse  for  five 
and  a  half  months,  $76;  decline  in  market 
of  6  cents  per  bushel,  aggregating  $216v  mak- 
ing the  total  amount  of  damages  claimed 
$1,546.49  instead  of  $1,900.12,  the  amount 
claimed  in  his  original  petition. 

The  defendant's  answer  consisted  of  a 
general  denial,  except  in  so  far  as  the  same 
are  hereinafter  admitted,  and  for  a  further 
defense  alleged  a  breach  of  warranty  of  the 
quality  of  the  seed  sold.  This  part  of  de- 
fendant's answer  is  quite  voluminous,  the 
essential  portions  of  which  are  as  follows: 

"The  defendant,  for  further  answei',  states 
that  before  and  at  the  time  the  defendant  and 
plaintiff  undertook  to  enter  into  the  verbal 
agreement  fdr  the  sale  of  said  blue  grass  seed 
by  the  plaintiff  to  the  defendant  at  90  cents 
per  bushel,  the  said  seed  was  (with  the  excep- 
tion of  400  or  600  bushels  hereinafter  men- 
tioned) stored  in  bulk  in  a  section  of  plaintifrs 
warehouse  at  King  City,  Mo.;  and  titat  the 
said  bulk  of  seed  extended  up  and  into  the 
rafters  at  the  top  of  the  said  section  of  said 
warehouse;  and  that  the  only  opportunity  the 
defendant  had  of  examining  said  seed  was  such 
examination  as  he  could  and  did  by  climbing  a 
ladder  on  the  outside  and  going  to  the  top  of 
said  warehouse  and  looking  down  on  the  top 
of  said  seed;  and  that  he  could  only  see  to  ex- 
amine wliat  was  on  top,  or  within  arm's  reach 
from  the  top;  and  defendant  states  that,  be- 
cause of  the  impracticability  of  making  any 
other  examination  of  said  seed,  the  plaintilf,  in 
order  to  induce  the  defendant  to  enter  into 
said  contract,  sttited  and  represented  to  the  de- 
fendant that  all  of  said  seed  was  of  the  same 
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kiitd,  character,  and  qnalitr  aa  the  portion  he 
oould  and  did  inspect  from  the  top  of  said  ware- 
house. Baring  and  excepting  600  to  700  bushels 
wliich  the  plaintiif  represented  was  all  of  the 
seed  that  was  inferior  to  the  seed  at  the  top  of 
said  warehouse,  and  which  the  defendant  could 
and  did  inspect;  and  the  plaintiff  represented 
that  the  said  inferior  quality  was  at  or  near 
the  bottom  of  said  section  of  said  warehouse." 

He  further  alleged  In  substance  thp  arriv- 
al of  the  seed  at  Paris,  Ky.,  and  his  examina- 
tion thereof,  and  that  he  discovered  that  the 
said  seed  was  not  as  represented  by  the  plain- 
tiff, and  his  notifying  the  plaintiff  that  he 
would  not  accept  the  same,  and  concluded  his 
answer  with  the  following  allegation: 

"The  defendant  thereupon  refused  to  accept 
or  receive  said  seed,  and  notified  the  plaintiff 
that  he  refused  to  accept  or  receive  said  seed; 
and  that  the  defendant  refused  to  pay  for 
said  seed  because  of  the  plaintiff's  said  prior 
breach  of  said  contract,  and  refused  to  honor 
or  pay  the  draft  mentioned  in  the  petition  for 
purchase  money  of  said  seed  because  of  plain- 
tiff's prior  breach. of  said  contract;  and  that, 
on  account  of  the  defendant's  refusal  to  receive 
or  accept  said  seed,  the  plaintiff  reshipped  said 
seed  to  King  City,  Mo.,  as  stated  in  the  peti- 
tion." 

To  this  answer  the  plaintiff  filed  a  reply 
denying  generally  and  spedflcally  all  the  ma- 
terial allegations  of  the  defendant's  answer, 
pleading  a  breach  of  warranty. 

Soon  after  the  commencement  of  the  trial, 
and  after  counsel  for  plaintiff  and  defend- 
ant respectively  bad  made  their  opening 
statements,  which  statements  are  not  In- 
cluded in  the  record,  the  court  announced — 
'^at  the  burden  of  proof  in  this  case  is  upon 
the  defendant,  and  that  he  shall,  therefore,  pro- 
duce Us  evidence  first,  and  shall  have  the  open- 
ing and  dosing  of  the  argument  in  this  case." 

To  this  action  of  the  court  the  defendant 
excepted. 

The  defendant's  assignments  of  error  are 
as  follows: 

(1)  "The  court  erred  in  holding  that  the  bur- 
den of  proof  was  upon  the  defendant." 

(2)  "The  court  erred  in  overruling  defend- 
ant's demurrer  to  plaintiff's  evidence." 

(3)  "The  court  erred  in  exclu<&ng  competent 
evidence  offered  by  defendant." 

(4)  "The  court  erred  in  giving  to  the  jury 
Instructions  Nos.  2,  4,  5,  6,  8,  0;  10,  11,  14, 
and  16." 

(5)  "The  court  erred  in  refusing  to  ^v«  in- 
structions Nos.  1,  2,  3,  and  4  requested  by  de- 
fendant" 

(6)  "The  court  erred  in  permitting  plaintiff 
to  amend  bis  petition,  at  the  close  of  all  the 
testimony  and  after  the  witnesses  had  been  dis- 
charged from  the  rule." 

(7)  "The  court  erred  in  overruling  defend- 
ant's motion  for  a  continuance  after  the  petition 
was  amended." 

(8)  "The  verdict  of  the  Jury  is  not  supported 
by  the  evidence." 

(9)  "The  court  erred  in  overruling  defend- 
ai^s  motion  for  a  new  trial" 


Counsel  fbr  defendant  first  argne  in  their 
brief  the  first  assignment  of  error,  which  Is 
"that  the  court  erred  in  holding  that  the  bar- 
den  of  proof  was  upon  the  defendant." 

Revised  Laws  1910,  {  5002,  is  as  follows: 

"When  the  Jury  has  been  sworn,  the  trial 
shall  proceed  in  the  following  order,  unless  the 
court  for  special  reasons  otherwise  directs: 

"First.  The  party  on  whom  rests  the  burden 
of  the  issues  may  briefly  state  bis  case,  and  the 
evidence  by  which  he  expects  to  sustain  it. 

"Second.  The  adverse  party  may  then  briefly 
state  his  defense,  and  the  evidence  he  expects 
to  offer  in  support  of  it. 

•'Third.  The  party  on  whote  rests  the  burden 
of  the  issues  must  first  produce  his  evidence; 
after  he  has  closed  bis  evidence,  the  adverse 
party  may  interpose  and  file  a  demurrer  there- 
to, upon  the  ground  that  no  cause  of  action  or 
defense  is  proved.  If  the  court  shall  sustain 
the  demurrer,  such  judgment  shall  be  rendered 
for  the  party  demurring  as  the  state  of  the 
pleadings  or  the  proof  shall  demand.  If  the 
demurrer  be  overruled,  the  adverse  party  will 
then  produce  his  evidence." 

[1]  In  the  case  of  Gower  et  al.  v.  Short,  S6 
OkL  30,  127  Fac.  485,  in  syllabus  3  of  the 
opinion,  this  court  said: 

"The  question  of  the  mere  order  In  which 
proof  is  introduced  at  a  trial  rests  very  mudi 
within  the  sound  discretion  of  the  trial  court; 
and  unless  it  clearly  appears  that  this  discre- 
tion has  been  abused,  to  the  injury  of  the  com- 
plaining party,  a  reversal  will  not  he  ordered 
on  this  ground." 

To  the  same  effect,  Standifer  et  aL  v.  Sul- 
livan, 30  Okl.  365,  120  Pac.  624. 

[X]  From  an  examination  of  the  entire  rec- 
ord it  is  clear  to  us  that  the  trial  court  did 
not  abuse  Its  discretion  in  directing  the  de- 
fendant to  proceed  first  with  the  Introduction 
of  his  evidence,  and  equally  so,  that  the  trial 
court  properly  held  that  the  burden  of  proof 
was  upon  the  defendant.  There  was  no  con- 
tention made  at  the  trial  that  the  plaintiff 
failed  to  comply  with  the  terms  of  bis  con- 
tract in  the  shipment  of  the  said  seed;  nor 
that  the  price  of  90  cents  per  bushel  was 
not  agreed  upon;  nor  that  the  said  seed 
failed  to  arrive  at  its  destination  in  proper 
time ;  nor  that  the  amount  of  the  draft  was 
in  excess  to  the  quantity  of  the  seed  sold; 
nor  that  the  defendant  refused  to  accept  the 
seed ;  nor  that  he  returned  It  to  said  plaintiff. 
The  contentions  of  the  defendant  being  that 
all  of  the  seed  was  warranted  to  be  of  the 
same  kind  and  character  as  of  that  he  In- 
spected upon  the  top  of  the  pile  in  ,the  ware- 
house, and  that  he  examined  the  seed  on  Its 
arrival  at  Paris,  Ky.,  and  that  the  seed  did 
not  come  up  to  the  warranty,  and  that  be 
therefore,  and  for  that  reason  alone,  re- 
fused to  accept  and  pay  for  It,  and  all  of 
the  defendant's  testimony,  which  was  for 
the  most  part  bis  own  evidence,  was  in  sup- 
port of  these  contentions  of  bis,  and  gave  no 
excuse  for  his  refusal  to  accept  and  pay  tat 
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the  seed  except  that  It  was  not  np  to  war- 
ranty. 

[3]  In  these  circumstances  we  think  It  Is 
clear  that  the  court  was  correct  in  his  hold- 
ing that  the  burden  of  proof  was  upon  the  de- 
fendant, and  granting  him  at  the  commence- 
ment of  the  trial  the  l>eneflt  of  opening  and 
closing  the  case. 

The  next  assignment  of  error  argued  by 
the  counsel  for  the  defendant  is ;  "the  court 
erred  In  overruling  defendant's  demurrer  to 
plaintiff's  evidence."  There  Is  no  merit  in 
this  contention.  The  plaintiff  testified  that  the 
defendant  had  ample  facilities  for  examin- 
ing the  seed  at  the  time  of  the  purchase,  and 
that  he  did  so;  that  the  defendant  did  not 
go  up  on  a  ladder  to  examine  the  said  seed, 
and  only  examined  the  top  of  the  pile,  but, 
upon  the  contrary,  the  plaintiff  testified  that 
he  opened  the  warehouse  door,  which  was 
10x10  feet,  and  that  the  top  of  the  pile  of 
seed  was  only  six  feet  high,  and  that  the 
door  was  boarded  up  to  that  distance  only, 
leaving  four  feet  above  the  boards  from  the 
top  of  the  pile  of  seed  to  the  Joist  in  the  ware- 
house, and  that  the  defendant  entered  the 
warehouse  at  the  door,  climbed  up  on  top 
of  the  pile,  examined  the  seed  thorouj^ily, 
took  a  pitchfork  and  dug  deep  holes  down 
into  the  seed  at  different  places,  going  down 
into  the  boles  and  pulling  out  samples  from 
the  sides  thereof,  and  examined  the  seed 
thoroughly,  and  that  no  request  was  made 
for  a  warranty  of  the  seed,  and  that  no  war- 
ranty was  made  by  him ;  that  the  defendant 
thoroughly  inspected  the  seed  at  the  time  of 
the  purchase;  that  the  same  was  of  the 
same  quality  and  character  throughout  the 
warehouse  as  that  on  top  of  the  pile,  except 
perhaiM  some  at  the  bottom  in  a  certain 
part  of  the  warehouse,  which  was  an  inferior 
grade,  and  that  the  defendant  was  fully  ad- 
vised by  the  plaintiff  at  the  time  as  to  that; 
that  he  shipped  the  seed  to  the  defendant  In 
the  way  and  manner  agreed  upon;  that  the 
defendant  refused  to  accept  it,  and  that  he 
was  compelled  to  pay  the  freight  both  ways 
and  the  demurrage  and  for  unloading  the 
same;  that  In  February,  when  he  sold  the 
seed,  he  shipped  it  to  Hall  Bros.,  In  Jack- 
sonville, 111.,  and  that  he  paid  the  item  of 
insurance,  lost  the  use  of  his  warehouse  for 
four  and  a  half  months,  and  that  the  same 
was  reasonably  worth  the  rental  of  $15  per 
month;  and  that  he  sold  the  seed  to  Hall 
Bros,  at  85  cents  per  bushel,  losing  at  the 
rate  of  6  cents  per  bushel  on  account  of  the 
defendant's  failure  to  receive  it  at  the  puiv 
chase  price  of  90  cents  per  bushel,  the  aggre- 
gate amount  of  these  items  being  the  exact 
amount  of  the  verdict  returned  by  the  Jury. 

As  to  the  quality  of  the  seed  in  the  ware- 
house that  the  defendant  examined  and 
bought,  the  idalntiff  Introduced  as  a  witness 
every  employee  that  handled  the  seed  from 
the  time  it  was  moved  to  the  time  it  was  ship- 
ped to    Hall  Bros.;    it   was    sacked    three 


times  and  unsacked  twice;  they  all  testified 
that  the  seed  throughout  was  of  the  same 
quality  and  in  the  same  condition  as  the  kind 
of  seed  that  the  plaintiff  alleged  that  he 
sold  to  the  defendant 

In  these  circumstances,  it  cannot  be  main- 
tained that  a  demurrer  to  the  plaintUTs  evi- 
dence should  have  been  sustained.  The  trial 
court  properly  overruled  the  same. 

The*  third  assignment  of  error  argued  Is 
that  the  court  erred  In  refusing  to  give  in- 
structions Nos.  1,  2,  3,  and  4,  requested  by 
the  defendant  There  Is  no  merit  in  this 
contention.  We  have  examined  the  instrue- 
tlons  1  and  2,  being  upon  the  question  of 
warranty,  which  was  fully  and  clearly  cov- 
ered by  the  court  in  his  general  charge  to  the 
Jury.  The  requested  Instruction  No.  3  went 
to  the  question  of  the  plalntUTs  shipping  to 
the  defendant  other  and  different  seed  than 
that  that  was  owned  by  the  plaintiff  at  the 
time  of  the  alleged  purchase,  and  that  was  in 
the  warehouse.  That  was  not  the  issue  in 
the  case.  No  sndi  contention  was  made  by 
the  defendant  and  the  plaintiff's  testimony 
was  full,  clear,  and  explicit  that  he  shipped 
the  identical  seed  that  the  defendant  in- 
spected and  purchased,  and  there  was  no 
evidence  to  dilute  it  The  fourth  went  to 
the  question  that.  If  the  defendant  and  his 
witnesses  violated  the  law  of  the  state  of 
Kentucky  in  breaking  open  the  cars  and  tak- 
ing seed  therefrom,  it  had  nothing  to  do  with 
this  lawsuit  Nobody  ever  seriously  contend- 
ed that  they  committed  a  crime;  tliat  they 
broke  into  the  car,  or  that  such  action  in  any 
way  affected  the  rights  of  the  parties  to  this 
lawsuit,  and  nothing  upon  tliat  question 
should  have  been  submitted  to  the  Jury,  and 
the  court  did  not  submit  the  same.  The  court 
properly  refused  this  requested  instructi<w. 

Counsel  next  argue  specification  4,  whidi 
is,  the  court  erred  in  giving  the  Jury  Instmc- 
tions  Nos.  2,  4,  5,  6,  8,  9,  10,  11,  14,  and  18. 
We  have  examined  these  instructions,  and 
find  tluit  they  respectively  contain  a  substan- 
tially correct  statement  of  the  law  upon  the 
different  phases  of  the  case,  and  that  tliey 
are  not  subject  to  the  criticisms  of  counsd. 

Counsel  next  argue  specification  6,  error  of 
the  court  In  giving  instruction  No.  6.  which 
was  upon  the  question  of  how  a  contract  may 
be  rescinded,  and  copied  practically  verbatim 
the  provisions  of  the  statutes  of  tills  state. 
There  was  no  error  in  this  Instruction. 

Counsel  next  axgue  spedficatimi  6,  error  at 
the  court  in  giving  instruction  No.  18,  whldi 
was  upon  the  measure  of  damages,  and  like- 
wise copied  the  statutory  provision  for  tlie 
breach  of  an  obligation  arising  from  contract 
stating  what  the  measure  of  damages  should 
be,  etc.    In  this  there  was  no  error. 

The  defendant's  other  assignments  of  a>- 
ror  have  not  been  argued  in  the  brief,  and 
were  therefore  waived,  and  will  not  be  con- 
sidered. 

[4, 1]  We  have  carefully  examined  the  mm- 
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tire  record,  and  are  dearly  of  the  opinion 
that  the  verdict  of  the  jury  is  supported  by 
competent  evidence,  and  that  there  la  no 
prejudicial  error  of  law  shown  in  the  record, 
and  that  the  defendant  bad  a  fair  and  Im- 
partial trial,  and  that  this  case  comes  square- 
ly within  the  rule  announced  by  this  court 
in  the  following  cases:  McC!oy  v.  Woslka,  75 
OkL  3,  180  Pac.  967;  Bunker  v.  Harding  et 
al.,  174  Pac.  749;  Blasdel  et  al.  v.  Gower, 
173  Pac.  644;  Shawnee  National  Bank  T. 
Pool,  167  Pac.  994 ;  Chicago,  R.  I.  4  P.  By. 
Cb.  V.  Pruitt,  170  Pac.  1143— that  in  a  law 
action  tried  to  a  jury  this  court  will  not 
weigh  the  evidence  on  appeal,  but  where  there 
is  any  evidence  reasonably  tending  to  sup- 
port the  verdict,  and  the  record  presents  no 
reversible  error  of  law  occurring  during  the 
trial,  the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  conrt  thereon  will  not  be  dis- 
turbed. 

The  Judgment  of  the  trial  court  is  there- 
fore afSrmed. 

PITCHFOKD,  J.,  concurs. 

HII/LElEt,  J.  (c(»curring).  I  concur  in  the 
opinion  written  by  Mr.  Justice  JOHNSON  for 
the  following  reasons: 

The  defendant  in  his  answer  made  a  gen- 
eral denial,  except  as  to  such  allegations  as 
are  hereinafter  spedflcaUy  admitted.  l%e 
answer  then  states: 

"The  defendant  for  farther  answer  atatei 
that,  before  and  at  the  time  the  defendant  and 
plaintiff  midertook  to  enter  into  the  verbal 
agreement  for  the  sale  of  said  blue  grass  seed 
by  the  plaintiff  to  the  defendant  at  90  cents 
per  boshel,  the  said  seed  was  (with  the  excep- 
tion of  400  or  600  bushels  hereinafter  men- 
tioned) stored  in  balk  in  a  section  of  plamtiffs 
warehouse  at  King  CSty,  Missouri.    •    •    • 

"The  defendant  states  that  be  stated  to  the 
plaintiff  that,  in  entering  into  the  contract,  he 
would  have  to  rely  on  plaintiff's  representations 
as  to  the  kind,  character,  and  quality  of  said 
seed,  and  that  the  plaintiff  made  and  entered 
into  said  contract  knowing  that  the  defendant 
would  and  did  rely  upon  plaintiff's  said  repre- 
sentation of  the  kind,  character,  and  quality 
of  said  seed;  and  the  defendant  states  that, 
in  making  said  contract,  he  did  with  the  full 
knowledge  of  the  plaintiff  rely  solely  upon  the 
representation  of  plaintiff  that  the  kind,  diar- 
acter,  and  quality  of  said  seed  was  the  same 
as  the  portion  which  the  defendant  could  and 
did  inspect  at  the  top  of  the  said  warehouse, 
excepting  the  600  to  700  bnshels  of  inferior 
seed  mentioned  above.    •    *    • 

"The  defendant  states  that  the  defendant  was 
to,  and  did,  fnmish  the  plaintiff  with  bags  to 
sack  said  seed  for  sbipiment,  and  the  plaintiff 
was  to,  and  did,  furnish  the  defendant  with  the 
weights  of  said  bags  after  the  seed  had  been 
sacked  therein,  and  that  the  defendant  received 
these  weights-  about  the  time  the  seed  arrived 
at  Paris,  Ky.,  and  before  defendant  nnloaded  the 
said  bags  of  seed  from  the  cars.    •    *    •  " 

Defendant  then  states  that  he  lnsi>ected 
the  seed  in  the  cars  at  Paris,  Ky.,  and  found 
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the  seed'to  be  Inferior  In  kind,  character, 
and  quality  from  that  portion  of  the  seed 
Inspected  in  the  warehouse  at  King  City,  Mo., 
and  for  that  reason  he  refused  to  accept  or 
receive  the  seed. 

This  answer  admits  the  omtract  set  up  by 
the  plaintifr;  then  defendant  pleads  as  a 
defense  a  special  warranty  and  the  breach 
thereof  by  the  plaintUT  as  his  excuse  for  not 
accepting  the  seed,  and  to  relieve  him  from 
liability  to  respond  in  damages. 

The  several  items  of  damage  set  forth  in 
plaintiff's  petition  were  not  seriously  con- 
tested by  defendant  on  the  trial  of  the  case, 
and  the  proof  of  these  items  was  merely  a 
formal  matter,  as  disclosed  by  the  evidence. 

Under  the  pleadings,  the  material  issue  in 
the  case  was  the  special  warranty,  affirma- 
tively pleaded  by  the  defendant  as  a  defense. 
The  burden  of  proving  a  special  warranty,  or 
the  affirmative  of  the  material  issue  in  the 
case,  is  always  on  the  person  pleading  it 

"This  was  an  action  brought  by  Horace  Fair- 
banks and  others,  plaintiffs,  as  payees  of  cer- 
tain promissory  notes  executed  by  the  defend- 
ant, Irwin.  The  defendant  pleaded  specially 
and  drcnmstantially  to  the  effect  that  the  notes 
were  given  for  the  price  of  a  certain  brick-mak- 
ing machine  sold  by  plaintiffs  to  defendant; 
that  the  machine  was  warranted  to  do  good 
work;  that  it  did  not  do  good  work;  and  that 
the  consideration  of  the  notes  had  failed  by  rea- 
son of  a  bread)  of  such  warranty.  •  •  • 
Failure  of  consideration  of  the  notes  sned  on 
was  the  only  defense  pleaded  in  the  action.  The 
defense  consisted  of  affirmative  averments  of 
new  matter,  and  under  it  the  burden  of  the  is- 
sue rested  upon  the  defendant  In  such  case  it 
was  not  error  to  allow  defendant  to  open  and 
close  with  the  evidence  and  argument  at  the 
trial.  •  *  •"  Fairbanks  v.  Irwin,  16  Colo. 
366,  25  Pac.  701,  702. 

See  Baughman  v.  Banghman,  32  Kan.  638, 
4  Pac.  1003 ;  McDougall  v.  WaUIng,  19  Wash. 
80,  62  Pac.  630;  Hall  ▼.  Elgin  Dairy  Co.,  16 
Wash.  642,  46  Pac.  1049. 

"In  an  action  on  a  note,  where  the  defendant 
by  his  answer  and  by  an  admission  in  open  coort 
conceded  the  execution  and  delivery  of  the  note 
and  its  nonpayment  bqt  defended  on  the  ground 
of  false  representations,  he  was  properly  per- 
mitted to  open  and  close."  Ogden  Valley  Trout 
&  Resort  Co.  v.  Lewis,  41  Utah,  183,  126  Paa 
687. 

"The  next  error  alleged  is  in  refusing  the  de- 
fendants the  right  to  open  and  dose  the  argu- 
ment The  court  held  that  the  burden  of  the 
only  material  issues  in  the  case  was  on  the  de- 
fendants, and  they  should  have  been  allowed  to 
open  and  close  the  argument  This  is  the  only 
material  error  we  find  in  the  case,  but  the 
right  to  open  and  dose  the  argument  to  the  jnry 
is  a  valuable  right  and  should  not  be  denied  to 
the  party  who  has  the  burden  of  the  main  is- 
sues in  the  case. 

"The  judgment  of  the  district  eonrt  will  be  re- 
versed, and  a  new  trial  directed."  Degaa  T< 
Tufts,  8  Kan.  App.  338y  66  Pac.  1128. 
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See  MercblBon  T.  Nles,  87  Kan.  77, 123  Pac. 
750. 

The  rulljig  of  the  trial  court  requiring  the 
defendant  to  proceed  ont  of  order  did  not 
constitDte  reversible  error. 

KANE  and  NICHOLSON,  JJ.,  concur. 

ELTING,  J.  (dissenting).  The  questions 
Involved  In  this  case  we  regard  to  be  of  soffl- 
dent  importance  to  warrant  an  explanation 
of  the  reasons  for  our  dissent 

One  of  the  grounds  assigned  as  error  by 
the  plaintiff  in  error  is  that  the  court  below 
committed  material  error  In  instructing  that 
the  burden  of  proof  was  on  the  defendant  be- 
low and  plaintiff  in  error  In  this  appeal,  un- 
der the  allegations  of  his  answer.  This  is  an 
action  by  the  seller  for  damages  for  .a 
breach  of  contract  of  sale,  and  refusal  by  the 
buyer,  to  accept  goods  sold,  to  wit,  something 
over  4,000  bushels  of  blue  grass  seed.  This 
seed  was  produced  by  the  seller,  and  at  the 
time  of  sale  was  stored  In  a  couple  of  Uns  on 
the  defendant  In  error's  farm.  The  defend- 
ant in  error  alleged  that  the  seed  was  sold 
to  the  plaintiff  in  error  after  inspection  and 
acceptance  by  the  plaintiff  in  error. 

Upon  the  question  of  where  rests  the  bur- 
den of  proof.  It  becomes  necessary  to  view 
the  terms  of  the  contract  of  sale,  as  set  forth 
in  the  answer  of  the  defendant  below  and 
plaintiff  in  error  herein.  The  plaintiff  In  er- 
ror states  that  he  undertook  to  inspect  the 
said  seed,  but  found  it  Impracticable  to  do  so ; 
and  then  alleges  such  a  condition  as  to  the 
manner  such  seed  was  stored  as  made  it  im- 
practicable for  him  to  inspect  the  seed.  The 
law  does  not  hold  the  buyer  to  any  extraordi- 
nary effort  in  making  an  inspection.  See 
paragraph  (C),  35  Cyc.  pp.  411,  412.  Also,  In 
this  connection,  see  Hyatt  v.  Boyle,  6  Gill  &  J. 
(Md.)  110,  25  Am.  Dec.  276.  Upon  the  proposi- 
tion that  only  ordinary  inspection  is  roqulred, 
see  Snowden  v.  Waterman,  105  Ga.  384,  31  S. 
a  UO :  Leitch  V.  Glllette-Herzog  Mfg.  Co.,  64 
Minn.  434,  67  N.  W.  352;  Moore  v.  Koger, 
113  Mo.  App.  423,  87  S.  W.  602.  The  second 
case  is  a  Minnesota  case,  and  has  a  strong 
analogy  to  the  case  at  bar,  and  holds  that 
under  the  circumstances  an  Inspection  was 
impractical.  The  difficulties  of  inspecting 
over  4,000  bushels  of  blue  grass  seed,  stored 
as  the  defendant  says  it  was,  is,  as  we  view 
it,  manifestly  impracticable. 

It  is  laid  down  as  a  rule  In  the  sale  of 
personal  property  that  manufacturers  and 
producers  selling  their  goods  and  products 
are  held  to  more  implied  warranties  as  the 
quality  and  condition  of  their  goods  than  are 
other  sellers;  and  one  of  the  implied  war- 
ranties in  the  sale  of  seed  by  the  producer  Is 
that  such  seed  is  free  from  foreign  matter. 
See  35  Cyc.  p.  409,  par.  IX.  One  of  the  al- 
legations of  the  plaintiff  In  error  was  that 
the  seed  purdiased  was  not  dean,  and  that 


the  deaning  of  the  same  would  reduce  the 
quantity  fipm  60  to  30  per  cent 

It  is  true  that  where  the  buyer  inspects 
he  waives  Implied  warranties,  except  as  to 
latent  defects,  but  If  an  attempted  inspection 
Is  made,  and  is  what  is  contemplated  in  law 
as  Impracticable,  then  there  would  be  no 
waiver  of  implied  warranties. 

We  contend  that  the  defense  set  up  by 
the  plaintiff  in  error  is  not  an  affirmative  de- 
fense, and  such  as  shifts  the  burden  upon 
the  one  affirming  it,  until  the  idalntlff  has 
first  proved  his  theory  of  the  contract  where- 
upon the  burden  shifts  to  the  one  who  affirms 
the  contract  to  be  different ;  and  If  he  pro- 
duces evidence  of  equal  weight  with  that  of 
the  first  prover,  he  should  win;  that  Is,  If 
his  proof  of  his  theory  of  the  contract  Is 
suffident  to  counterbalance  any  preponder- 
ance In  favor  of  plalntlfTs  theory  of  the  con- 
tract, defendant  Is  entlUed  ta  the  verdict. 
In  other  words,  the  plaintiff  must  prove  his 
case  by  a  preponderance  of  all  the  evidence. 

The  allegations  of  the  plaintiff  In  error's 
answer  do  not  show  a  collateral  or  independ- 
ent contract,  and  hence  not  a  special  war- 
ranty, but  are  a  part  of,  and  arise  out  ot,  the 
main  contract.  It  was  not  necessary  for  the 
defendant  to  allege  his  theory  of  the  contract, 
and,  since  he  saw  fit  to  do  so.  It  was  gratui- 
tous, and  surplusage,  and  he  could  have  made 
the  proof  under  a  general  denial. 

The  following  Is  from  Knapp  y.  Roche,  94 
N.  Y.  833: 

"It  Is  always  competent  to  prove  under  a 
general  denial  any  facts  tending  to  controvert 
the  material  affirmative  allegations  of  a  com- 
plaint" 

— following  the  rule  laid  down  In  Booth  v. 
Powers,  56  N.  T.  33;  Quin  v.  Lloyd.  41  N. 
Y.  349.    See  35  Cyc.  par.  4,  p.  374,  quoting: 

"In  cases  where  the  law  implies  a  warranty, 
a  party  cannot  secnre  the  benefits  of  an  express 
warranty  by  the  use  of  words  expressly  stating 
the  obligations  which  the  law  implies  withoat 
such  words." 

See,  also.  Brown  y.  Baird,  S  OkL  133,  48 
Pac.  180;  Heath  Dry  Gas  Co.  y.  Hard,  193 
N.  Y.  255,  86  N.  B.  18,  25  L.  R.  A.  (N.  S.)  160; 
Reed  V.  Randall,  29  N.  Y.  358,  86  Am.  Dec. 
305;  Gaylord  Manufacturing  Co.  v.  Allen, 
53  N.  Y.  515-518. 

A  reading  of  these  cases  shows  the  prin- 
ciple to  be  this:  T^at  to  bind  a  seller  to 
spedal  warranties,  or  to  such  warranties  as 
are  not  implied .  in  law,  and  hence  do  not 
arise  from  the  contract  of  sale  itself,  there 
must  be  a  collateral  agreement  of  the  seller 
to  the  buyer  obligating  himself  under  sndi 
special  warranty  to  what  he  would  not  other- 
wise be  bound  in  law  to  do.  And  when  sudi 
special  warranties  are  pleaded,  the  burden  of 
proving  them,  of  course,  is  upon  the  pleader, 
their  nature  bdng  sudi  that  they  extend  over 
and  beyond  the  main  contract  . 
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It  abonld  be  borne  In  mind  tbat,  the  daim 
ot  the  plaintiff  below  and  defendant  in  er- 
ror being  unliquidated  and  based  on  an  nnez- 
ecuted  contract,  it  was  the  duty  of  the  de- 
fendant In  error  to  plead  the  contract,  an;d 
tbat  he  bad  delivered  the  property,  and  of 
the  kind  and  quality  c(mtracted  for,  or  his 
willingness  so  to  do,  and  the  refusal  of  the 
defendant  to  receive  same,  and  his  damages 
resulting  from  such  refusal.  It  was  also 
necessary  for  him  to  make  proof  of  those  al- 
legations. See  36  Cyc.  589,  under  the  head 
of  "Burden  of  Proof,"  relating  to  actions  by 
s^ler  against  buyer  for  breach  of  sale  con- 
tract We  are  imable  to  see  the  force  of  the 
reasoning  that  holds  that  the  burden  of  proof 
shifts  because  the  defendant  in  his  answer 
denies  the  terms  of  the  contract  as  alleged  by 
the  plaintiff,  and  sets  up  a  different  con- 
tract or  a  differing  material  term  of  said 
contract. 

But  aside  from  the  question  as  to  whether 
the  d^endant  did  or  did  not  set  ap  afllrma- 
tive  matter  In  his  answer,  we  contend  that, 
even  If  it  Is  held  that  his  allegations  do  con- 
stltate  affirmative  matter,  still  that  would 
not  relieve  the  plaintiff  of  the  burden  of 
making  his  proofa  of  the  necessary  allega- 
tions of  his  petition.  In  the  case  of  Robin- 
son et  aL  V.  Peru  Plow  &  Wheel  Co.,  1  OkL 
140,  31  Pac.  988,  we  find  the  following: 

*?t  is  a  well-settled  mle  of  Code  pleading, 
that  the  defendant,  under  the  gen^rid  denial, 
may  controvert  by  evidence  every  fact  which 
the  plaintiff  is  bonnd  to  prove  in  order  to  re- 
cover in  the  action." 

The  following  Is  from  volume  6  Am.  and 
Eng.  Bncy.  of  Law,  p.  27: 

"But  where,  nnder  special  mles  of  pleading, 
a  defendant  is  allowed  to  answer,  setting  np 
affirmative  defenses,  in  addition  to  a  general 
denial  of  the  plaintiff's  allegations,  this  is  held 
not  an  admission  of  the  plaintiff's  claim,  and 
hence  does  not  relieve  the  plaintiff  of  the  bar- 
den  of  establishing  a  case  which  he  assnmed  at 
tile  beginning." 

In  addition  to  the  above  assignment  of  ei^ 
ror,  the  plaintiff  in  error  assigned  five  other 
errors,  one  of  which  was  that  the  court  erred 
In  overruling  defendant's  demurrer  to  plain- 
tiff's evidence,  and  such  contention  was  based 
upon  the  fact  that  the  seller  failed  to  comply 
with  the  provision  as  to  delivery.  Another 
assignment  was  that  the  court  committed 
error  In  refusing  to  give  four  instructions 
requested  by  the  plaintiff  below,  defendant 
In  error  herein.  Another  assignment  was 
that  the  court  erred  in  giving  the  Jury  the 
Instructions  numbers  2,  4,  6,  6,  8,  9,  10,  11, 
3.4,  and  16.  The  plaintiff  in  error  based  his 
contention  upon  the  ground  that  the  court,  in 
those  instructions,  instructed  upon  all  the 
elements  of  fraud  and  deceit,  and  placed  the 
Imrden  upmi  the  defendant  to  prove  same  by 
preponderance  of  the  evidence.  Another  as- 
signment of  error  was,  that  the  court  erred 
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in  giving  instractl<m  No.  6,  covering  the  qnes- 
tlon  of  rescission  of  contracts.  Another  as- 
signment of  error  was  in  giving  to  the  Jury 
Instructlmi  No.  18,  which  was  upon  the  meas- 
ure of  damages,  and  which  the  plaintiff  in 
error  contends  did  not  follow  the  statute.  Ail 
of  the  various  assignments  are  presented  in 
the  brief  of  the  plaintiff  in  error,  and  argued 
with,'  considerable  force,  and  are  supported 
by  citation  of  authority. 

We  tliink  that  the  court  committed  error 
upon  at  least  two  of  Um  additional  assign- 
ments. 

We  think  that  the  question  of  deceit  and 
fraud  Is  not  Involved  in  this  case,  and  that 
the  elaborate  instruction  of  the  court  upon 
the  various  phases  of  fraud,  wherein  he  tcdd 
the  Jury  that  the  burden  was  on  the  defend- 
ant below,  plaintiff  In  error  herein,  to  es- 
tablish those  elements  by  preponderance  of 
the  proof,  should  not  have  been  given,  and 
that  they  were  confusing  and  misleading 
to  the  Jury.  It  is  not  necessary  for  a  party, 
to  prove  a  breach  of  warranty,  to  prove  the 
elements  of  fraud.  A  warranty  may  attach 
without  there  being  any  intention  to  cheat  or 
to  defraud.  The  following  quotation  is  from 
Woolsey  v.  Zieglar,  32  Okl.  715, 123  Pac.  164: 

"If,  therefore,  the  defendant  made  represen- 
tations to  the  plaintiff  npon  which  he  relied, 
concerning  the  qnality  or  character  of  the  cow, 
intended  by  him  to  induce  the  pardiase,  and 
which  representations  were  relied  upon  by  the 
plaintiff,  such  direct  and  positive  affirmations 
in  law  constitnte  a  warranty.  In  30  Am.  & 
Bng.  Enc.  L.  136,  it  is  said: 

"  'Any  distinct  assertion  or  affirmation  as  to 
the  qnality  or  character  of  the  thing  to  be  sold, 
made  by  the  seller  during  the  negotiations  for 
the  sale,  which  it  may  reasonably  be  supposed 
was  intended  to  induce  the  pnrchase  and  was 
relied  on  by  the  purchaser,  will  be  regarded 
as  a  warranty  unless  accompanied  by  an  ex- 
press statement  that  it  is  not  intended  as  such. 
If  the  affirmation  was  made  in  good  faith,  it  is 
still  a  warranty.  If  made  with  a  knowledge  of 
its  falsity,  it  is  none  the  less  a  warranty 
though  it  is  also  a  fraud.  •  •  • '  In  order 
that  a  warranty  should  attach  to  the  language 
used  by  defendant,  it  was  not  necessary  that 
the  seller  intended  to  cheat  or  defraud  the  pur- 
chaser." 

Upon  the  question  raised  by  the  plaintiff 
in  error  as  to  the  tnstmctions  given  by  the 
court  below  npon  the  measure  of  damages, 
the  court  failed  to  quote  the  statutes  of 
Oklahoma  upon  this  phase  of  the  question, 
which  statutes  are  as  follows,  being  sections 
of  the  Revised  Laws  of  Oklahoma,  {  2862: 

"The  detriment  caused  by  the  breach  of  a  buy- 
er's agreement  to  accept  and  pay  for  personal 
property,  the  titie  of  which  is  vested  in  him, 
is  deemed  to  be  the  contract  price." 

Section  2863  is  as  follows: 

"The  detriment  caused  by  the  breach  of  ■ 
buyer's  agreement  to  accept  and  pay  for 
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aonal  property,  the  title  to  which  is  not  rested 
In  him,  ia  deemed  to  be: 

"First.  If  the  property  has  been  resold,  pur- 
suant to  section  8850,  the  excess.  If  any,  of  tb« 
amoant  due  from  the  buyer  under  the  contract, 
over  the  net  proceeds  of  the  resale;  or, 

"Second.  If  the  property  has  not  been  resold 
in  the  manner  prescribed  by  section  3850,  the 
excess,  if  any,  <k  the  amonnt  due  from  the  buy- 
er, under  the  contract  over  the  value  to  the 
seller,  together  with  the  excess,  if  any,  of  the 
expenses  properly  incurred  in  carrying  the  prop- 
erty to  market,  over  those  which  would  have 
been  incurred  for  the  carriage  thereof,  if  the 
buyer  had  accepted  it" 

Section  3850,  referred  to  above,  reads  as 
follows: 

"One  who  sells  personal  property  has  a  ape- 
«ial  lien  thereon,  dependent  on  possession  for 
its  price,  if  it  is  in  his  possession  when  the 
price  becomes  payable;  and  may  enforce  his 
lien  in  like  manner  as  if  the  property  was 
pledged  to  him  for  the  price." 

We  take  this  to  mean  that,  if  the  seller 
sells  under  this  section,  he  must  give  the 
notice  required  under  the  provisions  as  to 
pledges.  Secti(^  4515,  chapter  on  Pledges, 
reads  as  follows: 

"▲  pledgee  must  give  actual  notice  to  fh« 
pledgor  of  the  time  and  place  at  which  the 
property  pledged  will  be  sold,  at  such  reasona- 
ble time  before  the  sale  as  will  enable  the 
pledgor  to  attend." 

We  take  it  that  compliance  with  the  above 
requirements  of  notice  by  seller  and  a  sale 
thereunder  becomes  conclusive  as  to  the  buyer 
who  has  breached  his  contract  of  sale,  and 
that  he  has  no  come-back  as  against  the  sell- 
er for  failure  to  get  reasonable  value  for  the 
property.  See  White  Walnut  dbal  Co.  v. 
Crescent  Coal  &  Mining  Co.,  254  III.  368,  98 
N.  E.  669,  and  given  in  42  L.  R.  A.  (N.  S.) 
069.  See,  in  connection  with  the  last  citation, 
extensive  notes.  See,  also,  case  of  Dill  v. 
Humford  et  al.,  19  Ind.  App.  609,  49  N.  E.  861. 

In  the  first  case  cited  above,  In  note  (B) 
discussing  resales  according  to  statute  or 
OoOe,  42  Ii.  B.  A.  (N.  S.)  689,  we  find  the 
following: 

"Where  by  Code  provision  is  made  for  a  re- 
sale, the  price  received  upon  a  resale  is  con- 
dusive  if  the  sale  ia  made  according  to  the 
terms  of  the  code" — citing  a  number  of  au- 
thorities. 

In  the  same  note  we  quote  the  following: 

"Bnt  a  resale  need  not  be  made  according  to 
the  Code.  If,  however,  it  is  so  made,  the  price 
realized  therefrom  is  conclusive  as  to  the  val- 
ue of  the  property,  while  if  the  property  is  not 
•old  in  this  manner,  the  vendor  must  prove  the 
TSlue  thereof — citing  Hewes  v.  Qermain  Fruit 
Co.,  106  Cal.  441,  89  Pac.  853. 

From  the  above  it  would  appear  that  a 
sale  without  statutory  notice  would  place  the 
harden  upon  the  seller  to  prove  that  be  bad 


received  the  reascmable  value  of  said  prop- 
erty, but  we  are  not  deciding  that  propositioa 
finally. 

We  think  that  the  court  erred  in  giving  the 
Instruction  that  be  did.  The  instruction 
given  by  the  coart  was  in  words  and  figures 
as  follows: 

"For  the  breadi  of  an  obligation  arising  from 
contract,  the  measure  of  damages  is  the  amount 
which  will  compensate  the  party  aggrieved  for 
all  the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom.  No  dam- 
ages can  be  recovered  for  a  breach  of  contract 
which  are  not  clearly  ascertainable  in  both  their 
nature  or  origin.  And  if  yon  find  the  issue  in 
this  case  in  favor  of  the  plaintiff  and  against  the 
defendant,  you  may  award  him  such  damages  as 
you  think  him  entitled  to  recover  against  the 
defendant,  not  to  exceed  the  amount  claimed 
and  sued  for  by  the  plaintiff  in  his  petition  here- 
in, $1,630.49,  by  reason  of  the  expense  that  the 
plaintiff  was  necessarily  pat  to  by  way  of 
freight  payments  and  in  handling  said  stripped 
blue  grass  seed  caused  by  the  failare  of  the 
defendant  to  comply  with  Us  contract  in  receiv- 
ing and  paying  for  said  seed,  and  the  expense, 
if  any,  be  shown,  in  storing  and  holding  over 
said  seed  nntil  the  year  1917,  and  the  loss,  if 
sny,  sustained  by  the  plaintiff  in  selling  said 
seed  at  a  price  less  than  that  agreed  upon  to  be 
paid  him  by  the  defendant  in  his  contract  of 
purchase  from  the  plaintiff." 

We  think  that  the  great  sin  of  the  above 
instruction  consists  in  fbe  fact  that  the  court 
did  not  anywhere  in  his  instructions  define 
what  he  meant  by  the  following  language, 
wherein  be  told  the  Jury  that  if  they  found 
"the  issue  in  this  case  in  favor  of  the  plain- 
tiff and  against  tbe  def»idant"  It  Is  un- 
certain as  to  what  the  court  meant  by  tbe 
word  "issue."  If  he  meant  by  "issue"  tbat 
if  tbe  Jury  found  tbat  the  defendant  bad 
breached  his  contract  by  falling  to  pay  for 
the  seed,  the  title  of  which  had  been  vested 
in  him  by  delivery  pursuant  to  the  cwitract; 
or  if  he  meant  to  tell  tbe  Jury  that  If  tbey 
found'  tbat  the  defendant  had  breached  a 
contract  of  sale,  without  legal  causeii  of 
goods  not  delivered  to  him,  or,  if  delivered  to 
him,  were  repossessed  l^  the  plaintiff,  then 
the  court  was  putting  an  issue  to  the  Jury 
which  It  was  the  duty  of  the  court  blmself  to 
find,  and  after  tbelr  determination  it  was  bis 
duty  to  instruct  them  on  tbe  question  of  dam- 
age under  tbe  statute  tbat  was  applicable. 
We  think  that  his  failure  to  do  this  was  er- 
ror, and  confused  and  misled  tbe  Jury.  We 
think,  however,  that,  under  the  facts  as 
shown  In  tbe  record,  section  2863  is  tbe 
statute  that  applies  to  the  case  at  bar.  We 
think  that  there  was  no  delivery  at  these 
goods,  and  even  if  there  was  a  delivery,  they 
were  repossessed  by  tbe  defendant  In  error. 
plaintiff  below,  and  bence  tbat  tbe  measure  of 
damage  applicable  comes  under  said  section 
2863.  We  are  borne  out  in  tbls  theory  by 
tbe  case  of  Dill  t.  Mumford,  heretofore  cttad. 
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as  dlscaseed  on  page  1.  812  of  Id  Ind.  App., 
on  page  862  of  49  N.  E. 

There  is  not  any  dispute  as  to  what  the 
provision  of  the  ccmtract  was  as  to  how  the 
goods  were  to  be  delivered.  Neither  Is  there 
any  dispute  as  to  what  was  done  by  the  seller 
and  the  parties  hereto,  and  touching  the 
Question  of  delivery.  It  was  therefore  up  to 
the  court  to  determine  In  whom  title  lay,  and 
In  whose  possession  said  property  was  at  the 
time  of  the  breach,  and  what  rule  of  damage 
under  the  statute  was  applicable. 

The  following  is  from  Mansur-Tebbetts  v. 
Wlllet,  10  OkL  383,  61  Pac  1066: 

"The  amount  of  damages  which  the  plaintiff 
ia  entitled  to  recover  •  •  •  ia  governed  by 
statute,  and  the  parties  cannof  change  the  rule 
by  fixing  an  agreed  amount." 

If  the  parties  cannot  by  agreement  change 
the  rule  fixed  by  statute,  neither  can  the 
court  add  to  or  take  from  the  measure  of 
damages  fixed  by  the  statute.  The  cautious 
rule  for  the  court  below  to  have  pursued  was 
to  have  given  either  the  specific  language  of 
the  statute  on  Measnire  of  Damages  that  was 
applicable^  or  given  it  in  substance.  The 
court  did  not  do  tliis,  however,  twit  gave  a 
general  Instruction,  some  of  which  was  ap- 
plicable and  some  of  which  was  not. 

It  might  be  contended  that  the  instruction 
comes  within  the  second  subdivision  of  sec- 
tion 2863.  We  think  said  instruction  does 
not  come  within  that  subdivision,  and  is  too 
broad,  and  permitted  of  the  recovery  of  items 
of  damage  not  contemplated  by  the  provisions 
of  said  subdivision.  It  is  very  doubtful 
whether  said  subdivision  would  cover  the 
item  of  cost  of  reshlpment,  the  item  of  cost 
of  storage,  and  the  item  of  cost  of  insurance, 
and  the  item  of  unloading  and  reloading. 

We  therefore  conclude  tliat  tliis  cause 
should  be  reversed,  and  remanded  for  a  new 
trial. 

McNEILIi  and  KBNNAMER,  3J.,  concur 
with  ELTING,  J. 

KENNAMEE,  J.  (dissenting.  I  cannot 
concur  in  the  majority  opinion  herein.  The 
burden  of  proof  is  upon  the  party  who, 
under  the  pleadings,  has  the  affirmative,  and 
Is  ordinarily  upon  the  plaintiff,  unless  the 
pleadings  on  the  part  of  the  defendant  con- 
tain admissions  which  shift  the  affirmative 
to  the  defendant  The  burden  of  proof  is 
always  upon  the  party  against  whom  judg- 
ment would  go  in  the  event  no  evidence  was 
adduced  in  the  cause  by  either  party.  Elliott 
on  EIv.,  VoL  1,  {}  130-132 ;  Smock  v.  Carter,  6 
Okl.  300,  60  Pac.  262;  Bass  &  Harbour  Fur- 
niture &  Carpet  CO.  t.  Harbour,  42  Okl.  335, 
140  Pac.  956;  Fifth  Ave.  Library  Society  y. 
PhllUpps,  39  Okl.  799,  136  Pac.  1076;  Bmns- 
«rlck  &  W.  R.  Co.  v.  Wiggins,  113  Oa.  842, 
89  S.  B.  Kl,  61I.r  B.  A.  513. 


Section  5002,  Bev.  Laws  of  1910,  par.  8 
provides: 

"The  party  on  whom  rests  the  burden  of  the 
Issues  must  first  produce  his  evidence;  after 
he  has  closed  his  evidence  the  adverse  party 
may  interpose  and  file  a  demurrer  thereto,  upon 
the  ground  that  no  cause  of  action  or  defense 
is  proved.  If  the  court  shall  sustain  the  de- 
murrer, each  judgment  shall  be  rendered  for  the 
party  demnrring  as  the  state  of  the  pleadings 
or  the  proof  shall  demand.  If  the  demurrer  be 
overruled,  the  adverse  party  will  then  produce 
his  evidence." 

The  plaintiff,  to.  recover  In  this  action, 
miist  have  established  three  things:  The 
contract  of  sale  as  pleaded,  a  breach  of  the 
contract,  and  the  amount  of  the  damages 
sustained.  The  defendant,  in  the  case  at 
bar,  had  by  general  denial  dented  the  con- 
tract as  pleaded  by  the  plaintiff;  the  second 
paragraph  of  his  answer  in  effect  pleaded  a 
contract  of  sale  different  in  terms  from  the 
contract  as  pleaded  by  the  plaintiff.  The 
plaintiff  pleaded  a  contract  that  contained 
no  warranty  of  the  seed  sold.  The  contract 
admitted  or  set  out  in  the  defendant's  an- 
swer was  a  contract  that  contained  a  specific 
warranty;  but  the  defendant,  in  admitting  a 
contract  of  sale  containing  a  warranty  of 
the  seed  sold,  does  not  admit  that  be  entered 
into  the  contract  as  pleaded  by  the  plaintiff; 
and  the  effect  of  the  ruling  of  the  trial  court 
in  casting  the  burden  of  proof  upon  the  de- 
fendant at  the  commencement  of  the  trial 
was  to  place  the  defendant  in  the  attitude  of 
having  to  disprove  the  contract  as  pleaded  by 
the  plaintiff,  and  establish  the  contract  that 
the  defendant  claims  was  made. 

It  appears  from  the  record  that  the  plain- 
tiff contended  that  the  seed  was  purchased 
after  an  inspection  of  the  same  by  the  de- 
fendant, and  tliat  he  did  not  in  any  way  war- 
rant the  seed  as  to  kind  or  quality;  and,  tf 
the  contention  of  the  plaintiff  was  true  as  to 
the  terms  of  the  contract,  he  was  entitled  to 
recover  in  the  action  if  he  shipped  the  seed 
that  the  defendant  inspected ;  for,  as  he  con- 
tended, it  was  no  part  of  the  contract  of  sale 
that  the  seed  was  to  be  of  a  certain  kind  and 
quality.  Now,  the  defendant  never,  at  any 
time  In  ills  testimony  or  pleadings,  admitted 
that  he  entered  into  such  a  contract,  but  on 
the  other  hand  insisted  that  the  plaintiff,  in. 
making  the  sale,  spedfically  warranted  the 
sec^  to  be  of  a  certain  kind  and  quality,  and 
the  ruling  of  the  trial  court  at  the  commence- 
ment of  the  trial  in  casting  the  burden  of 
proof  upon  the  defendant  had  the  effect  ot 
saying  to  the  Jury  that  the  plaintUTs  conten- 
tlons  as  to  the  kind  of  a  contract  made  were 
true,  and  that  the  burden  was  upon  the  de- 
fendant to  disprove  the  plalndfTs  contract; 
that  the  contract  was  breached,  and  plaintiff 
was  damaged  in  the  amount  sued  for.  Tba 
general  denial  filed  by  the  defendant  undoubt- 
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edly  denied  that  the  plaintiff  wa«  damaged, 
and  the  defendant  was  under  no  dnty  or  ot>- 
Usatlon  to  make  any  proof  whatever  until  the 
plaintiff  had  established  a  prima  facie  case. 

I  am  not  unmlndfnl  of  the  general  rule 
that  the  burden  Is  upon  the  party  who  as- 
serts a  warranty  to  prove  the  breach  thereof; 
bnt  the  defendant  In  the  case  at  bar  was  un- 
der no  burden  to  prove  anything  until  the 
plaintiff  had  first  established  a  prima  fade 
case.  Under  the  statute  herein  quoted,  and 
the  pleadings  as  Joined  by  the  respective  par- 
ties, the  plaintiff  had  the  affirmative,  in  that 
he  asserted  that  a  certain  kind  of  a  contract 
was  made,  a  breach  of  the  contract,  and  the 
damages  he  had  sustained;  and  it  was  in- 
cumbent upon  him  to  introduce  sufficient  tes- 
timony to  establish  a  prima  fade  case  before 
the  defendant  was  required  to  say  anything; 
and  the  trial  court,  in  requiring  the  defend- 
ant to  assume  the  burden  of  proof,  violated 
a  statutory  right  of  the  defendant. 

In  the  case  of  Smock  v.  Carter  et  al.,  6 
Okl.  300,  60  Pac.  262,  the  opinion  of  the 
court  in  part  is  as  follows: 

"Tbia  was  an  action  in  the  probate  court  of 
warranty  of  the  sale  of  personal  proper^.  The 
record  shows  that  after  the  amended  answer 
had  been  filed,  by  leave  of  the  court,  and  yrhicb 
pleaded  the  general  issae,  in  addition  to  special 
matters  of  defense  pleaded  in  the  original  an- 
swer, the  amendment  pleading  the  general  issue 
was  by  the  court  stricken  from  the  amended 
answer;  that  when  the  canse  waa  called  for 
trial  the  court  required  the  defendant  to  assume 
the  burden  of  establishing  the  issue  and  to  in- 
troduce his  testimony  before  any  testiimony  had 
been  introduced  by  the  plaintiff;  that  after 
defendant's  testimony  had  been  introduced,  the 
court  sustained  a  demurrer  thereto,  and  there- 
upon and  without  any  evidence  being  offered  in 
.  snpport  of  the  plaintiff's  petition,  or  to  show 
the  amount  of  damages,  if  any,  to  which  the 
plaintiff  was  entitled,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the 
full  amount  of  the  damages  claimed  in  his  peti- 
tion, and,  upon  such  verdict,  the  judgment  here- 
in was  rendered.  It  requires  no  argument  or  ci- 
tation of  authorities  to  demonstrate  that  there 
has  been  no  proper  trial  of  this  cause,  and  that 
the  proceedings  had  were  but  a  mere  travesty 
npon  judicial  procedure." 

In  the  case  at  bar,  had  the  defendant  re- 
fused to  assume  the  burden  of  proof,  and  the 
court  bad  rendered  judgment  for  the  amount 
of  damages  sued  for  by  the  plaintiff  in  this 
action  without  the  introduction  of  any  testi- 
mony, I  do  not  believe  it  would  seriously  be 
contended  that  the  judgment  could  be  sus- 
tained in  this  court. 

In  the  case  of  Sn^ock  v.  Carter,  supra,  ap- 
pears the  following  statement  of  the  law: 

"In  an  action  for  damages,  the  burden  of  es- 
tablishing the  amount  thereof  sustained  always 
rests  npon  the  plaintiff,  unless  the  defendant 
specifically  admits  such  amount  in  his  answer, 


and,  WfaarA  no  sndi  admission  is  eontained  in 
the  answer,  it  is  error  for  the  trial  court  to  re- 
quire defendant  to  assome  the  bnzden  of  proof." 

I  conclude  that  in  the  case  at  bar  that  the 
action  of  the  trial  court  In  casting  the  burden 
of  proof  upon  the  def«idant  and  directing 
him  to  produce  bis  testimony  first  had  the 
effect  of  telling  the  Jury  that  the  cause  of 
the  plaintiff  stood  established,  and  that  it 
was  incumbent  upon  the  def^idant  to  pre- 
sent testimony  to  the  jury  that  would  dis- 
prove the  claim  of  the  plaintlfl^  and  that  this 
action  on  the  part  of  the  trial  court  was  a 
violation  of  a  statutory  right  of  the  defend- 
ant and  a  reversal  of  the  ordinary  rules  of 
procedure  in  trying  actions  of  this  kind. 

In  view  of  the  conclusions  reached,  I  am 
forced  to  dissent  from  the  majority  opinion. 

I  am  authorized  to  say  ELIRRISOM,  G.  3., 
and  McNS2IL  and  EI/EINO,  JJ«  omcur 
herein. 


CHOATE  V.  STATE.    (No.  A-3640.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  16,  1921.) 

fByOabv*  hy  t\e  Court.) 

1.  Homleide  €=s>77— Voluntary  Intoxloatloa  htU 
'  to   reduoe  mordar  to   mansIaugMer  la  trst 

degree. 

Where  an  unlawful  homidde  is  established, 
and  alleged  to  have  been  committed  with  a 
premeditated  design  to  effect  death,  and  it  ap- 
pears that  the  person  charged  was  in  such  a 
state  of  voluntary  intoxication  as  to  preclude  a 
premeditated  design  or  intent  to  take  human 
life,  the  offense  is  reduced  from  murder  to  man- 
slaughter in  the  first  degree. 

2.  Criminal  law  «=358— Intoxloatloa  braaght 
about  by  fraud  not  a  "voiaatary  Intoxicattoa"; 
one  made  Intoxloated  by  fraud  or  artilioe,  so 
as  not  to  comprehend  his  acts,  guilty  of  no 
oriffl*. 

Where  the  accused,  by  fraod,  deception,  or 
artifice  is  misled  or  imposed  upon,  and  is  in- 
duced to  freely  imbibe  a  medidnal  alcoholic 
preparation,  without  knowing  its  properties  or 
narcotic  ingredients,  resulting  in  intoxication 
or  temporary  insanity,  such  intoxication  would 
not  be  "voluntary  intoxication,"  within  the 
meaning  of  the  law;  and  if  the  mental  condi- 
tion was  such  that  the  defendant  had  no 
knowledge  or  comprehension  of  his  acts,  and 
was  unable  to  discern  right  from  wrong,  he 
would  be,  under  such  drcumstances,  guilty  of 
no  crime. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Voluntary  Drunk- 
enness.] 

3.  Homicide  9=>28— One  made  intoxioatarf  by 
deception  of  others  may  bs  guilty  of  Marder 
or  manslaughter  if  he  eaa  dlsoern  right  fnm 
wrong. 

If  the  mental  condition  of  a  defendant 
charged  with  murder  was  the  result  of  invol- 
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ontary  Intoxication  bronght  abont  hj  the  de- 
sign, frand,  or  deception  of  others,  and  he  vas 
■till  able  to  discern  right  from  wrong  and  ad- 
here to  the  right  and  avoid  the  wrong,  the  de- 
fendant wonld  be  gnilty  of  mnrder  or  man- 
slaughter, as  the  case  might  be,  to  be  deter- 
mined by  other  facts,  as  in  other  cases. 

4.  Criminal     law     <8=»78g(4)— Homicide     <8=> 
286(3),  294(2)— Instructions  as  to  Intoxlea- 
tioa  and  design  held  sufllclent. 
Instructions   relating   to  volnntaiy  intozi- 

catiou,   involuntary   intoxication,   premeditated 

design,    and   reasonaUe   doubt,   examined   and 

found  sufficient. 

i.  Criminal  law  «=>78S(i),  824(12)— Daflnl- 
tlon  of  reasonable  doubt  not  necessary. 
The  term  "reasonable  doubt"  is  a  simple 
expression  that  Jurors  of  average  intelligence 
will  comprehend  without  defining,  and  unless 
requested  by  the  defendant,  ordinarily  an  in- 
struction defining  reasonable  doubt  need  not 
be  given. 

Appeal  from  District  Court,  Jacluon  Coun- 
ty;   Frank   Mathews,  Judge. 

Sam  Choate  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

S.  B.  Garrett,  of  Altus,  for  plaintiff  In 
error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

BESSBT,  J.  Sam  Cboate  was,  on  ttie  23d 
day  of  January,  1910,  convicted  of  man- 
slaughter in  the  first  degree,  for  the  killing  of 
Pink  Murphy  on  the  6th  day  of  October,  1918. 
From  the  Judgment  and  sentence  of  the  trial 
court,  he  api>eals  to  this  court. 

Tb.e  evidence  discloses  that  at  the  time  of 
the  homicide  Sam  Choate,  plaintiff  In  error, 
hereinafter  called  the  defendant,  was  a 
farmer,  62  years  of  age,  residing  about  four 
miles  west  of  Altus,  in  Jackson  county,  Okl., 
where  he  bad  lived  for  some  time  with  his 
family,  consisting  of  a  wife  and  several 
children.  The  deceased,  Pink  Murphy,  lived 
In  the  little  town  of  Duke,  in  Jackson  coupty. 
The  state's  witnesses,  Jim  McKlbbon,  J.  D. 
Busby,  and  Arthur  Mlddlcton,  together  with 
the  deceased,  had  for  some  time  made  a  prac- 
tice of  playing  cards  for  money.  All  of  the 
parties  named  were  in  Altus  on  Saturday, 
the  day  preceding  the  homicide.  The  de- 
fendant, Sam  Choate,  who  habitually  or  at 
Intervals  indulged  in  the  excessive  drink- 
ing of  alcoholic  medldnes  as  a  beverage,  on 
this  Saturday  had  drunk  considerable  quan- 
tities of  a  preparation  known  as  "Beef,  Iron 
and  Wine,"  and  possibly  some  alcoholic  ex- 
tract. At  that  time  the  defendant  had  on 
his  person  over  $400  In  money.  Defendant 
was  more  or  less  under  the  Influence  of  In- 
toxicants that  night,  and  Busby  took  him 
to  the  Wichita  rooming  house,  where  they 
remained  all  night. 


■  There  Is  evidence  to  show  that  some  of  the 
witnesses  named,  and  possibly  some  others, 
knew  that  the  defendant  had  this  amount  of 
money.  On  Sunday  morning  Arthur  Middle- 
ton  told  the  defendant  that  he,  Pink  Murphy, 
McKlbbon,  and  Busby  were  going  out  to 
where  they  were  the  Sunday  before  to  play 
cards,  and  that,  as  they  were  going  near  the 
defendant's  home,  he  could  ride  in  the  car 
with  them.  Before  leaving  town,  the  de- 
fendant and  Middletou  purchased  four  bot- 
tles of  Beef,  Iron  and  Wine,  and  defendant 
took  two  or  more  drinks  from  one  of  the  bot- 
tles. 

A  little  later  Pink  Murphy,  the  deceased, 
came  around  with  his  car,  and  he,  with  the 
defendant  and  the  other  witnesses  named, 
started  west  towards  the  defendant's  home. 
There  was  more  drinking  along  the  road,  and 
the  defendant  became  sick,  and  vomited. 
The  parties  went  on  some  10  or  12  miles  to 
Turkey  creek,  passing  the  road  where  the  de- 
fendant should  have  left  the  car  to  go 
home.  They  drove  the  car  off  the  road  some  - 
distance,  and  took  a  curtain  or  oil  cloth  from 
the  car,  carried  It  across  a  private  wagon 
bridge  into  a  depression  along  the  cretik, 
spread  It  on  the  ground,  and  began  playing 
a  game  of  cards  called  "stud  poker." 

The  defendant  claimed  that,  after  drink- 
ing some  more  of  the  dope  along  the  road 
with  the  other  parties,  he  had  no  recollec- 
tion of  anything  that  occurred. 

The  testimony  of  those  engaged  In  the 
card  game  was  that  after  they  had  played 
for  some  time  It  was  agreed  that  Middleton 
should  drive  back  to  Duke  to  get  more  bit- 
ters. At  this  time  the  defendant  was  about 
even  In  the  game,  but  the  deceased  had  lost 
a  considerable  sum  of  money;  that  Busby  and 
Murphy  were  Joshing  each  other,  and  that 
Murphy  told  Busby  he  would  "knock  him  In 
the  creek,"  meaning  that  he  would  win  all 
his  money;  that  Busby  said  that  the  whole 
bunch  couldn't  do  that  The  defendant  then 
told  Murphy  to  "take  It  back,"  and  Murphy 
said  that  they  were  old. friends  and  could 
say  what  they  pleased  to  each  other,  and 
that  he  wouldn't  "take  it  back."  The  de- 
fendant said  if  he  didn't  he  would  kill  him ; 
that  Murphy  was  sitting  on  the  ground  next 
to  a  tree,  with  his  arms  around  his  knees; 
and  that  the  defendant  reached  over  and 
stabbed  Murphy  with  his  knife;  that  Mur- 
phy fell  over  on  his  side,  and  Busby  said, 
"Tou  have  killed  the  best  friend  you  ever 
had,"  and  that  defendant  said,  '"Yes,  I  to- 
tended  to  do  it,  but  I  am  sorry  for  it." 

Middleton  went  to  Duke  for  a  doctor.  Mc- 
Klbbon gave  Murphy  some  water,  and  the 
deceased  said  he  didn't  think  he  was  badly 
hurt.  The  doctor  came  and  gave  the  de- 
ceased some  medicine,  placed  him  In  a  car, 
and  started  to  Duke,  but  he  died  before  they 
arrived  there,  and  within  an  hour  after  the 
difficulty  occurred. 
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After  tbe  atabblns  the  defendant  went 
across  the  creek,  along  the  bank  some  hun- 
dred yards  or  more  distant,  where  he  was 
later  fonnd  by  a  deputy  sheriff  and  Jim  Mc- 
Klbbon,  lying  on  the  creek  bank  near  the  wa- 
ter's edge,  apparently  in  a  dninken  stupor. 
There  was  an  open  pocket  knife  by  his  side, 
and  about  $350  In  bills,  some  In  a  roll  and 
some  pattered  around  between  hia  legs. 
They  also  found  a  little  piece  of  tobacco  ly- 
ing there.  After  rousing  the  defendant  and 
getting  him  to  stand  up,  he  said  to  the  dep- 
uty sheriff,  "Are  you  going  to  shoot  me?" 
nie  defendant  wtua  helped  up  the  bank,  from 
where  he  walked  to  the  car  without  aBslst- 
ance.  On  the  way  they  had  to  cross  a  fence, 
and  defendant  crawled  throngh  without  ast 
slstance,  and  came  up  to  the  car  and  shotfk 
hands  with  old  man  Eckles. 

No  questions  were  asked  the  defendant  by 
any  of  the  parties,  or  any  statements  made. 
Indicating  whether  Pink  Murphy  was  dead 
or  alive,  and  after  they  had  gotten  Into  the 
car  and  started  towards  town,  the  defend- 
ant asked  the  deputy  If  the  fellow  was  dead, 
and  was  told  that  he  was  not  Defendant 
said  be  was  glad  he  was  not  dead,  and  cried 
about  it ;  then  talked  on  in  a  rambling  way. 
Presently  he  asked  the  deputy  If  he  got  his 
rocmey  and  his  knife,  and,  when  told  that 
he  had,  slapped  him  on  the  shoulder  and 
said,  "You're  all  right,  kid."  B^irther  on, 
the  defendant  said  they  had  taken  him  out 
there  to  rob  him,  but  that  they  had  not  done 
it.  There  was  more  rambling  oouTersatlon 
that  need  not  be  recited  here. 

The  sheriff  testified  that,  shortly  after  the 
defendant  was  placed  in  Jail,  he  heard  the 
defendant  state  that  be  was  standing  np  a 
few  steps  from  where  they  were,  and  that 
they  called  him  up  there  and  said.  "You 
have  killed  him,"  and  then  he  said  he  walk- 
ed off  and  holloaed  for  help. 

The  defendant  claimed  that  he  had  no  rec- 
ollection of  playing  cards,  or  of  any  diffi- 
culty with  the  deceased,  and  knew  nothing 
about  the  knife  wound  that  caused  his  death. 

The  theory  of  the  defense  was  that  the 
defendant  did  not  strike  the  fatal  blow,  or 
any  blow;  or,  that  If  he  did  strike  the  blow, 
It  was  In  a  drunken  effort  to  keep  the  gam- 
blers who  had  him  In  charge  from  taking  his 
money;  that,  by  reason  of  his  having  drunk 
a  great  quantity  of  alcoholic  medicine,  he 
was  totally  unconscious  of  any  act 

It  Is  here  urged  that  the  homicide  was  ex- 
cusable, tbr  the  reason  that  the  defendant 
was  so  beastly  drunk  at  the  time  he  took  the 
life  of  Pink  Murphy  that  he  was  unable  to 
form  an  Intent  or  design  to  take  hia  life,  or 
that  the  wound  was  Inflicted  by  some  other 
person,  and  that  they  took  advantage  of  his 
drunken,  maudUm  condition  for  the  purpose 
of  holding  him  responsible  for  the  act  of 
■ome  other  person  In  the  party;  that  the  In- 
toxication was  not  voluntary,  but  was 
brought  on  by  the  artifice  or  connivance  of 


the  other  members  of  tbe  party  for  the  pur- 
pose of  enabling  them  to  get  his  money  in  a 
poker  game. 

Section  2095,  B.  U  1910,  provides  as  fol- 
lows: 

"No  act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxicatioii  shall  be  deemed 
less  criminal  by  reason  of  his  having  been  in 
such  condition." 

Section  2318,  B.  !<.  1910,  Is  as  follows: 

"Homicide  committed  with  a  design  to  effect 
death  is  not  the  leas  murder  because  the  per- 
petrator was  in  a  state  of  anger  or  voluntary 
intoxication  at  the  time." 

[1]  It  has  been  held  by  this  court  tbat  -rd- 
untary  intoxication  may  t>e  shown  In  mitiga- 
tion of  the  offense,  when  one  is  charged  with 
murder,  where  the  person  Is  In  such  a  state 
of  intoxication  as  to  predude  a  premeditated 
design  or  Intent  to  take  human  life.  In  such 
a  case  the  crime  la  not  murder,  but  man- 
slaughter in  the  first  degree.  Updike  v. 
State,  9  Okl.  Cr.  124,  130  Pac.  1107;  Cheadle 
v.  State,  11  OkL  Cr.  666,  149  Pac.  919,  Lu  B. 
A.  1915B,  lOSl;  McCerter  r.  State.  14  OkL 
Or.  306,  170  Pac  712;  Tubby  v.  State,  15 
OkL  Cr.  496,  178  Pac.  491. 

[3,4]  The  court  Instructed  the  Jury  npcm 
the  question  of  voluntary  Intozlcatloii,  as 
affecting  a  premeditated  design  to  kill,  as 
follows: 

8.  When  an  unlawful  killing  is  estaUiahed, 
and  alleged  to  have  been  committed  with  a 
premeditated  design  to  effect  death,  the  condi- 
tion of  the  mind  of  the  part7  doing  the  kilt- 
ing at  the  time  of  and  just  prior  to  the  killing 
is  an  important  consideration  in  detennining 
whether  or  not  murder  haa  been  committed 
with  a  premeditated  design  to  effect  -deaUL 
The  important  qnestionB  for  the  jury  to  deter- 
mine are:  Do  the  facts  and  drcomstancea  in 
the  case,  at  the  time  of  the  killing  and  before 
that  time,  having  connection  with  or  tdating 
to  it  establish  beyond  a  reaaonaU*  doabt  a 
formed  design  in  tbe  mind  of  tbe  person  doing 
the  killing  to  take  the  life  of  the  person  slain? 
If  they  do,  the  killing  will  be  murder. 

9.  You  are  charged  that  neither  intoxication 
nor  temporary  insanity  of  the  mind  produced 
by  the  voluntary  recent  use  of  intoxicatuig 
Uquors  constitutes  an  excuse  for  the  comiaia- 
sion  of  a  crime,  the  penal  statotes  upon  that 
subject  being  as  follows:  "Homicide  commit- 
ted with  a  design  to  effect  death  is  not  tha 
less  murder  because  the  perpetrator  waa  in 
a  state  of  anger  or  voluntary  intoxication  at 
the  time." 

•  •  •     .      •  •  • 

However,  In  a  case  where  the  defendant  is 
accused  of  murder,  as  in  the  case  before  yoo, 
evidence  of  such  intoxication  or  temporary  in- 
sanity of  the  mind  produced  by  the  recent  vol- 
untary use  of  ardent  spirits  may  be  received 
by  yon  to  determine  whether  or  not  the  de- 
fendant's mind  at  tbe  time  of  the  difficult  waa 
in  such  state  or  condition  as  to  prevent  him 
from  deliberately  forming  the  specific 
to  take  life. 
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10.  If  yon  b«Uev«  that  at  the  time  of  the  al- 
leged commission  of  the  act  with  which  the 
defendant  is  charged,  and  for  which  he  is  now 
on  trial  before  you,  he  was  so  intoxicated  or 
temporarily  insane  from  the  recent  volnntary 
use  of  intoxicating  liquors  as  to  render  him  in- 
capable of  forming  a  premeditated  design  to 
take  the  life  of  the  deceased  and  entertaining 
malice,  then  you  are  charged  that  it  would  af- 
ford no  excuse  for  the  commiasion  of  the  act 
charged  against  him,  if  the  act  was  otherwise 
criminal,  but  luch  intoxication  or  temporary 
insanity  produced  by  the  voluntary  recent  use 
of  intoxicating  spirits,  if  you  find  that  there 
was  such  intoxication  or  insanity  produced  by 
the  voluntary  recent  use  of  intoxicating  spirits; 
and  in  that  case,  should  yon  so  find,  should  you 
find  the  defendant  guilty  of  the  offense  charged 
against  him,  then  your  verdict  should  be  man- 
slaaghter  in  the  first  degree. 

12.  •  •  •  If  you  believe  from  the  evidence 
beyond  •  reasonable  doubt  that  the  defendant, 
in  Jackson  county,  state  of  Oklahoma,  on  or 
about  the  6th  day  of  October,  1918,  did  un- 
lawfully stab  and  cut,  and  thereby  cause  the 
death  of  the  deceased,  but  that  said  act  of  kill- 
ing was  perpetrated  without  a  design  to  effect 
the  death  of  the  deceased,  and  in  a  heat  of 
passion  or  in  a  state  of  voluntary  intoxication, 
and  by  means  of  a  dangerous  weapon,  then 
you  will  find  the  defendant  guilty  of  man- 
slaughter in  the  first  degree,  and  so  say  by 
your  verdict 

13.  *  *  *  But  the  court  further  instmcta 
yon  that,  even  though  you  may  find,  or  have  a 
reasonable  doubt  thereof,  that  the  defendant, 
prior  to  the  fatal  difficulty,  had  been  induced 
by  the  deceased  or  other  persons  to  become  in- 
toxicated, or  there  had  been  administered  to 
him  a  drug  or  narcotic,  but,  notwithstanding 
this  fact,  should  you  find  beyond  a  reasonable 
donbt  that  at  the  time  of  the  killing  the  de- 
fendant's mind  was  in  such  a  condition  that  he 
had  knowledge  of  the  nature  and  character  of 
his  act;  that  he  knew  the  same  was  wrong  and 
criminal,  and  would  subject  him  to  punishment, 
and  that  he  had  power  left  to  resist  said  act 
of  killing;  and  under  such  conditions  should 
yon  find  beyond  a  reasonable  doubt  that  the  de- 
fendant stabbed  and  killed  the  deceased,  then 
yon  should  find  him  gnilty  of  murder  or  man- 
slaughter in  the  first  degree,  as  yon  may  deter- 
mine. 

The  quoted  parts  of  the  InstmctlouB  giv- 
en, together  with  the  instructions  considered 
as  a  whole,  fairly  stated  the  rule  applicable 
to  premeditated  design  In  connection  wltb 
voluntary  Intoxication. 

[2]  Under  the  evidence  In  this  case,  the 
question  as  to  whether  or  not  the  fatal  diffi- 
culty was  induced  or  brought  about  by  de- 
sign, fraud,  or  artifice  of  the  deceased  or 
others,  causing  the  defendant  to  become  un- 
conscious by  reason  of  medicinal  alcoholic 
liquors,  drugs,  or  narcotics,  was  fairly  sub- 
mitted to  the  Jury  under  the  following  in- 
structions: 

0.  •  •  •  But  you  are  further  instructed 
that,  where  a  person  becomes  intoxicated  from 
the  drinking  of  alcoholic  liquors,  or  by  the  use 
•f  drugs  or  other  narcotics  is  rendered  devoid 


of  reason  or  understanding,  and  such  person 
has  been  induced  to  take  such  liquors,  drugs, 
or  narcotics  by  the  fraud  or  artifice  of  some 
other  person,  then  in  such  event  it  would  not 
be  voluntary  intoxication  in  the  eyes  of  the  law. 
By  "fraud  or  artifice,"  as  here  used,  is 
meant  some  scheme  or  device  by  which  the  per- 
son is  misled  or  imposed  upon,  and  is  induced 
to  take  said  liqnor  or  drugs  without  knowing 
that  he  is  taking  it,  or  without  knowing  its  in- 
gredients. But  even  though  you  may  find  the 
alcoholic  liquor  was  furnished  by  other  persons 
and  offered  to  defendant,  if  he  drank  the  same 
without  being  misled  as  to  its  contents,  and 
thereby  became  intoxicated,  then  under  the 
law  his  intoxication  would  be  deemed  volun- 
tary, and  would  afford  no  defense  to  a  crime 
committed  while  in  such  condition. 

•  *•••• 

13.  You  are  further  instructed  that,  should 
you  find,  or  even  have  a  reasonable  doubt 
thereon,  that  the  defendant,  at  the  time  of  the 
killing,  was  intoxicated,  or  that  his  mind  was 
bereft  of  reason  by  the  recent  use  of  some 
drug  or  narcotic,  but  that  his  intoxication  or 
aforesaid  mental  condition  had  been  produced 
by  the  artifice  or  fraud  of  the  deceased  or  oth- 
er persons,  and  should  you  further  &id,  or 
have  a  reasonable  doubt  thereon,  that  said  in- 
toxication or  said  mental  condition  brought 
about  by  the  use  of  drugs  or  narcotics 
administered  as  aforesaid,  was  to  such  an  ex- 
tent as  to  absolutely  destroy  the  reason  of  the 
defendant  for  the  time  being,  as  far  as  his 
knowledge  of  his  acts  is  concerned,  that  is, 
place  the  defendant  in  such  mental  condition 
that  he  had  no  knowledge  of  the  nature  or 
diaracter  of  his  acts,  and  was  not  able  to  dis- 
cern and  know  whether  the  same  was  right  or 
wrong,  and  adhere  to  the  right  and  avoid  the 
wrong,  then  in  such  event,  if  the  defendant 
stabbed  and  killed  the  deceased,  you  should 
acquit  him.    •    •    • 

Upon  the  question  of  reasonable  doubt, 
the  court  instructed  the  Jury  as  follows: 

IS.  If,  from  the  evidence,  yon  are  satisfied 
beyond  a  reasonable  doubt  that  the  defendant 
is  guilty  of  murder  or  manslaughter  in  the  first 
degree,  but  have  a  reasonable  doubt  as  to 
which  of  said  offenses  he  is  guilty  of,  then  you 
must  give  him  the  benefit  of  the  doubt,  and  not 
find  him  guilty  of  a  higher  offense  than  man- 
slaughter in  the  first  degree. 

In  instruction  No.  19,  the  court  defined 
"reasonable  donbt"  In  part  as  follows: 

By  the  term  "reasonable  donbt,"  however,  is 
not  meant  a  mere  misgiving  of  the  imagination, 
a  fanciful  conjecture,  or  a  suggestion  of  sym- 
pathy for  the  defendant,  but  a  reasonable  donbt 
is  an  actual  doubt,  arising  from  the  evidenca 
or  want  of  evidence  in  the  case.    •    •    • 

If,  however,  after  considering,  comparing, 
and  weighing  all  the  eviaence  in  the  case,  your 
minds  are  left  in  the  condition  that  you  cannot 
say  that  you  feel  an  abiding  conviction  to  a 
nioral  certainty  of  the  defendant's  guilt,  then 
you  would  have  a  reasonable  doubt,  and  it 
would  be  your  duty  to  acquit  the  defendant. 
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[S]  It  is  often  dUDcult  for  a  coart  to  nn- 
derstandlngly  frame  a  clear,  concise  defini- 
tion of  reasonable  doubt,  as  applied  to  the 
evidence  In  any  particular  case.  The  term 
"reasonable  doubt"  Is  a  simple  expression 
that  a  Juror  of  average  Intelligence  will  usu- 
ally comprehend  without  defining.  Consid- 
ering the  Instructions  quoted  relating  to  rea- 
sonable doubt.  In  connection  with  the  other 
Instructions  touching  upon  that  question,  we 
think  that  issue  was  fairly  submitted  to  the 
Jury. 

There  was  a  g^reat  deal  of  testimony  In 
this  case  Indicating  that  the  defendant  was 
not  so  voluntarily  (or  involuntarily)  Intoxi- 
cated as  to  destroy  his  sense  of  right  and 
wrong.  For  some  time  the  defendant  bad 
been  engaged  In  this  card  game  in  such  a 
way  as  to  Indicate  that  his  mentality  was 
not  greatly  imiialred  by  the  use  of  Intoxi- 
cants, and  that  question  was  fairly  submit- 
ted to  the  jury,  and  their  finding  will  not  be 
dlatorbed. 

The  Judgment  of  the  trial  court  Is  affirmed. 

DOTLB,  P.  J.,  and  MATSON,  J^  concur. 


MOORE  V.  STATE.     (No.  A-3678.) 

(Criminal  CJonrt  of  Appeals  of  Oklahoma.    May 
28,  1921.) 

(ByHabvu  ty  *>>*  Court.) 
iatoxicating  ((quore  €=9236(7)— EvidMioe  held 
to  snstala  oonvlotlon  of  possessing  liquor  with 
■    latent  to  sail. 

In  a  prosecution  for  possession  of  intoxi- 
cating liquor  with  intent  to  sell  the  same,  the 
evidence  examined,  and  AeH  sufficient  to  sus- 
tain the  verdict  of  conviction,  and  that  no  prej- 
ndidal  error  was  committed  on  the  trial. 

Appeal  from  County  Court,  Johnston  Coun- 
ty; C.  M.  Crowell,  Judge. 

Leslie  Moore  was  convicted  of  violating 
the  Prohibitory  Liquor  Law,  and  he  appeals. 
Affirmed. 

J.  B.  O'Bryan,  of  Tishomingo,  tor  plaintiff 
In  error. 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  a  Hall, 
Asst  Atty.  Oen^  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  wae 
convicted  <»i  a  charge  tliat  he  did  have  In  hla 
possession  13  pints  of  whisky  with  the  un- 
lawful Intent  to  sell  the  same,  and  In  accord- 
ance with  the  verdict  of  the  Jury  he  was 
eentenced  to  be  confined  in  the  county  Jail 
for  30  days  and  pay  a  fine  of  |100.  He  ap- 
peals from  the  Judgment 

'The  evidence  shows  that  the  defendant 
was  manager  of  the  Tishomingo  Motor  Com- 
pany.   The  officers  raided  his  place  of  busi- 


ness and  found  18  pints  of  whisky  In  a  band 
bag  upon  an  overhead  platform  in  the  rear 
of  the  office;  that  for  more  than  a  year  the 
defendant  boarded  at  the  Smith  Hotel,  oc- 
cupying room  16  on  the  third  floor.  The  offi- 
cers went  to  this  room  and  found  In  the  de- 
fendant's trunk  60  pints  of  whiaky  of  the 
same  brand  as  that  found  at  the  garaee. 

As  a  witness  in  Ills  own  behalf  the  defend- 
ant Leslie  Moore  testified: 

"That  was  not  my  whisky.  I  did  not  give  any 
one  permission  to  put  it  In  the  garage.  The 
whisky  found  in  my  room  at  the  Smith  Hotd 
was  not  my  whisky.  I  did  not  give  any  one  per- 
mission to  put  it  there.  I  did  not  keep  my 
tnmk  locked.  I  told  the  sheriff  I  would  like  for 
him  to  leave  that  trunk,  as  it  was  one  my  moth- 
er gave  me,  and  I  got  some  old  suit  casea,  and 
be  put  the  whisky  in  them.  Four  days  before 
the  seizure  I  left  and  went  with  my  father  to 
Marfa,  Tex.,  and  I  left  my  brother,  J.  C.  Moore, 
to  look  after  the  business.  I  was  only  gone 
two  days.  I  left  Marfa,  Tex.,  in  the  evening 
the  day  I  arrived  there.  My  brother  told  me 
that  it  was  his  whisky.  I  asked  him  if  he  had 
been  selling  it  aioond,  and  he  would  not  say. 
He  brought  it  straight  through  from  Ksniws 
City  when  he  was  retoming  with  cars." 

Varloua  errors  are  assigned  and  urged. 
However,  after  a  careful  examiiiation  of  tbe 
record,  we  reach  tbe  conclusion  that  the  de- 
fendant had  a  fair  trial  and  was  prt^ierly 
convicted. 

The  Judgment  la  therefore  afflimedi 


MAYS  V.  STATE.     (No.  A-3528.) 

(CSriminal  Court  of  Appeals  of  Oklahoma.  Jane 
8,  1920.    Rehearing  Denied  June  8,  ISCO.) 

(ByUaliu*  fry  the  Oowrt.) 

1.  Criminal  law  «=9ll59(2)—No  reversal  an- 
less  there  la  do  subataatlal  evidaBoa^  w  ■■• 
less  Jury  acted  from  prejudice. 

The  judgment  in  a  murder  case  wUl  not  be 
reversed  on  appeal  as  not  sustained  by  the 
evidence,  unless  there  is  no  substantial  evi- 
dence tending  to  show  the  guilt  df  the  defend- 
ant, or  unless  it  fails  so  far  to  support  the 
verdict  that  the  necessary  inference  is  that  the 
Jury  acted  from  partiality  or  prejudice,  or  was 
controlled  by  undue  influence. 

2.  Criminal  law  «=35I6— A  "oeafesaloa"  Is  a 
voluntary  statement  acknowledging  gailt. 

A  confession  is  a  voluntary  statement  made 
by  a  person  charged  with  the  commisslim  of  a 
crime,  wherein  be  acknowledges  himself  to  be 
guilty  of  the  offense  charged,  and  disdoses  the 
circumstances  of  the  act,  or  the  share  and  par- 
ticipation which  he  had  in  it. 

[Kd.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  ConfSs- 
sion.] 


«s9For  othw  osMi  ■••  ume  topte  and  KHT-NUUBSB  In  oil  K«r-Namb«T*d  DUasts  sad  ladazM 
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3.  CrimlMl  law  «s95ie,  5f7(t)— '^xtrajudl- 
oial  confessions"  are  in«4«  ont  of  oonrt  and 
an  Inadmissible  nnless  voluntary. 

Extrajudicial  confessions  are  those  which 
are  made  b;  the  defendant  ont  of  court,  wheth- 
er to  an  official  or  nonofficial  person,  and  such 
confessions,  in  order  to  be  admissible,  must  be 
entirely  free  and  Tolnntary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Extrajudicial   Confession.] 

4.  Crlmlaal  law  «=s>a20(l),  522(1)— Involun- 
tary confMslon  Induced  by  throat  or  promise 
Inadmisslbie. 

Confessions  induced  by  a  promise  of  bene- 
fit or  a  threat  of  harm,  made  to  the  defendant 
by  a  prosecuting  attorney,  or  an  officer  having 
him  in  custody,  or  by  any  one  having  authority 
over  him,  or  made  by  a  private  person  in  the 
presence  of  one  whose  acquiescence  may  be 
presumed,  wQI  b'e  deemed  involuntary,  and  will 
be  inadmissible  as  evidence. 

5.  Criminal  law  <9=>53l(l),  532(*/2),  736(2)— 
Defendant  claiming  confession  Involuntary 
must  show  It  to  be  inadmissible;  admissibil- 
ity of  alleged  Involuntary  confession  Is  for 
the  court;  where  confession  Is  admitted  de- 
fendant nay  have  facts  given  anew  to  the 
Jury. 

Where  the  competency  of  a  confession  is 
challenged  on  the  ground,  that,  if  made,  it 
was  not  voluntary,  its  admissibility  is  prima- 
rily a  question  for  the  court.  In  the  absence 
of  the  jury,  the  court  should  hear  the  evidence 
offered  respecting  the  facts  and  dreumstances 
attending  such  alleged  confession,  and  the  bur- 
den is  on  the  defendant  to  show  that  it  was 
procured  by  such  means  or  under  such  circum- 
stances as  to  render  it  inadmissible,  unless  the 
evidence  on  the  part  of  the  state  tends  to  show 
that  fact.  If  it  is  held  competent,  and  proof 
of  the  same  admissible,  the  defendant  is  en- 
titled to  have  the  evidence  in  regard  to  the 
facts  and  circumstances  under  which  it  was 
made  given  anew  to  the  jury,  not  that  the  jury 
may  pass  upon  its  competency  or  admissibility, 
but  for  the  purpose  of.  enabling  them  to  judge 
what  weight  and  value  should  be  given  to  it  as 
evidence,  and  the  jury  may  disregard  it  if  they 
«re  not  satisfied  that  it  was  volnntatily  made^ 

6.  Criminal  law  «=95I8(2)— Voluntary  state- 
ment admissible,  thongh  made  without  warn- 
ing while  under  arrest. 

The  fact  that  the  defendant  was  under 
arrest  and  in  jail,  and  was  not  warned  that  any 
statement  made  by  him  might  be  used  against 
him,  will  not  affect  the  admissibility  of  any  vol- 
untary statement  made  by  him,  which  would 
otherwise  he  competent. 

7.  Criminal  law  «s>S3l  (3)— That  arreetlng  of- 
ficer told  dafeadant  It  was  better  to  tell  the 
truth  does  not  show  oonfesslon  Involuntary. 

The  fact  that  statements  of  the  defendant 
offered  as  a  confession  of  murder  were  made 
to  the  arresting  officer  in  answer  to  questions 
which  assumed  his  guilt,  and  that  the  officer 
told  him  that  it  would  be  better  to  tell  the 
truth,  does  not  show  that  the  confession  was 
not  voluntary. 


8.  Criminal  law  €=>736(2),  1159(3)— Volunta- . 
ry  character  of  confessions  Is  for  the  jury; 
eonvlctlon  oonclnslve  on  issue  as  to  voluntary 
character  of  confession. 

In  a  trial  for  murder,  held,  on  the  evidence 
that  whether  the  alleged  confessions  of  the 
defendant  were  voluntary  was  for  the  jury. 
Held,  further,  that  where  the  voluntary  na- 
ture of  the  confessions  was  submitted  to  the 
jury  under  proper  instructions,  a  verdict 
against  the  defendant  is  conclusive  on  the  is- 
sue. 

9.  Crlmlaal  law  «ss>535(  I )— Conviction  bated 
on  voluntary  confession  «ot  warranted  with- 
out proof  of  corpus  dellotl. 

An  extrajudicial  confession  of  the  defend- 
ant is  not  sufficient  to  warrant  his  conviction 
without  additional  proof  that  the  crime  charg- 
ed has  been  committed.  There  must  t>e,  in 
addition  to  the  confession,  proof  of  the  corpus 
delicti,  and  where  the  corpus  delicti  is  estab- 
lished by  independent  evidence,  a  conviction 
based  upon  the  defendant's  voluntary  confes- 
sion is  warranted. 

10.  Criminal  law  ^=>855(9)— Juror's  examina- 
tion of  pistol  before  retirement  not  evidence 
out  of  court. 

The ,  mere  fact  that  «  juror  picked  up  the 
pistol  introduced  in  evidence  and  examined  it 
as  the  jury  were  retiring  to  deliberate  did  not 
constitute  receiving  evidence  out  of  court. 

11.  Criminal  law  »s>855(8)— Juror's  words  to 
bystander,  not  connected  with  esse,  do  not 
require  reversak 

The  fact  that  while  the  jury  were  in  charge 
of  the  bailiff  one  of  the  jurors  spoke  to  a  by- 
stander in  the  presence  of  the  other  jurors 
about  a  matter  not  connected  with  the  case, 
while  an  irregularity,  will  not  warrant  a  re- 
versal of  the  judgment. 

12.  Homlolde  «=>250,  354— Evidence  sufflcient 
to  sustain  conviction  for  murder;  sentence 
modified  from  death  penalty  to  life  imprison- 
ment. 

•  In  a  prosecution  for  murder,  the  evidence 
examined,  and  hgld  snffident  to  warrant  the 
verdict  convicting  the  defendant  of  murder, 
but  insuffldent  to  justify  the  extreme  penalty, 
and  for  this  reason  the  jury  abused  its  discre- 
tion in  assessing  the  punishment  of  death. 
The  judgment  and  sentence  is  therefore  modi- 
fied to  imprisonment  for  life  at  iiard  labor. 

Appeal    from    District    Court,    Mcliitosh 
County;   B.  W.  Hlgglns,  Judge. 
°  William  Mays  was  convicted  of  murder 
and    sentenced    to  death,   and   he   appeal& 
Sentence  modified,  and  conviction  affirmed. 

William  Mays  was  convicted  and  the 
death  penalty  assessed  for  the  murder  of 
Kelsey  H.  Shephard,  at  Brush  Hill,  in  Mc- 
intosh county  on  or  about  the  23d  day  oC 
November,  1918. 

Mrs.  Shephard,  widow  of  the  deceased, 
the  first  witness  for  the  state,  teetifled: 

"I  saw  my  husband  in  the  store  just  before 
dark.  He  went  to  haul  some  wood.  I  shut  the 
front  door  of  the  store   with  the  latch,  and 
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barred  it  with  a  wooden  bar.  I  went  ont  the 
back  door,  locked  It,  and  went  home  to  cook 
supper.  It  was  after  dark  when  he  came  in 
and  unloaded  the  wood  and  went  on  to  the 
store.  About  an  hour  or  an  hour  and  a  half 
from  the  time  he  left  the  store  to  (o  after  the 
wood  I  found  him  in  the  store  behind  the 
counter,  and  he  said  he  was  shot.  I  asked 
him  if  he  knew  who  did  it.  He  said  it  was  a 
white  man  or  a  yellow  ne^o;  that  the  man  was 
a  little  smaller  than  he  was.  I  called  my  son- 
in-law  to  come  and  help  carry  him  to  the  house, 
which  was  about  100  or  150  yards  from  the 
store.  Dr.  Lee  came  and  dressed  his  wounds. 
About  Monday  noon  we  took  him  to  the  hospi- 
tal at  Muskogee.  He  lived  13  days  and  died 
on  the  6tb  day  of  December,  1918.  He  was 
49  years  old  the  day  before  he  died.  I  am  a 
citizen  of  the  Creek  Nation.  Lnndy  Allen  is 
the  husband  of  my  oldest  daughter.  My  hns- 
band  wa«  her  guardian.  Lundy  Allen  lived 
60  or  76  yards  north  and  west  of  the  store." 

Dr.  N.  P.  Lee  testified: 

"I  found  the  deceased  sufFering  from  gun- 
shot wounds.  One  bullet  entered  the  right  side 
just  above  the  third  interspace  a  little  to  the 
left  of  the  nipple,  and  one  in  the  left  side  just 
below  the  davide,  tfii  these  wounds  caused 
his  death." 

H.  G.  Caut^an  testifled: 

"On  the  23d  of  November,  at  Checotab,  I 
beard  a  conversation  between  the  defendant 
and  a  smaller  yellow  darkey,  who  said  to  the 
defendant,  'Are  we  going  ovir  yonder  to-night?* 
and  the  defendant  said,  'Yes;  are  you  with 
me?'  I  was  about  30  feet  away  from  them  at 
the  time.  I  never  saw  the  defendant  before 
that  I  know  of." 

Frank  Wiser  testifled: 

"I  am  In  the  mercantile  business  at  Brush 
Hill;  I  have  seen  the  defendant  off  and  on  for 
2  or  8  years.  About  7  o'dock  that  evening 
the  defendant  and  McEinley  Mims  came  into 
my  store,  and  one  of  them  asked  if  I  had  .any 
38  cartridges;  said  he  wanted  60  cents  worth, 
and  I  sold  him  20  cartridges.  Proctor,  a  col- 
ored man,  was  in  there.  I  don't  know  who  left 
first.  Proctor  or  the  defendants.  There  was 
nothing  ont  of  the  ordinary  in  the  conduct  of 
the  defendants  that  evening.  I  heard  a  wagon 
going  west.  My  store  faces  south,  and  Shep- 
bard's  store  faces  east.  It  is  about  100  yards 
west  of  my  place.  Something  like  30  minutes 
after  these  boys  left  the  store  I  heard  a  noise 
but  could  not  say  it  was  shots.  I  heard  that  I 
was  accused  of  the  killing.  I  don't  remember 
who  it  was  I  heard  it  from." 

Dan  Moudy  testifled: 

"I  live  a  mile  south  and  three-quarters  east 
of  Brush  Hill.  I  was  at  deceased's  place  be- 
tween 8  and  9  o'clock.  I  went  to  the  store 
about  4  o'dock  in  the  morning,  and  with  some 
other  parties  made  an  investigation.  I  found 
a  battered  bullet  in  the  back  end  of  the  store. 
It  was  laying  on  a  box  under  a  window.  I 
noticed  a  hole  cut  in  the  front  door  and  the 
glass  of  a  window  broken  out.  I  was  with  the 
officers,  and  we  followed  some  wagon  tracks 
going  west  from  the  store  that  led  to  the  Gray- 
son farm.     We  tracked  thi^  wagon  to  where 


the  road  made  a  turn  to  mma*  house.  The 
last  wagon  went  on  past  this  road  and  tamed 
to  the  right,  and  made  a  drde  and  came  back 
to  the  south  towards  Mims'  house.  I  judge  it 
to  be  a  mile  and  a  quarter  from  Shephard's 
store  to  Mims'  house.  The  soil  in  the  road 
around  the  west  of  the  store  was  sandy  and 
for  a  half  mile  west  no  timber." 

J.  W.  Sampson  testifled: 

"I  live  at  Checotab;  was  deputy  sheriff  and 
went  to  Brush  Hill  with  other  offlcera.  W« 
arrived  there  between  1  and  2  o'cluok.  sVe  ail 
went  to  the  Mims  place,  and  found  seven  men 
and  boys  there  in  one  room,  and  I  saw  colored 
women  there.  We  arrested  Will  Mays  and 
McECinley  Mims.  We  found  17  cartridges  in 
luays'  pockets.  We  investigated  some  tracks 
on  the  road.  With  me  was  McCune,  Moore, 
Sampson,  Wiener,  and  Frank  Shepherd  and 
Bays,  a  detective  from  Muskogee,  and  possi- 
bly another  one  or  two.  We  found  where  one 
wagon  went  west  from  the  store,  and  we 
tracked  the  wagon  to  Mims'  place.  The  soil 
is  sandy  for  about  half  a  mile  west  from  the 
store.  We  started  with  the  defendants  to 
Brush  Hin.  We  stopped  on  the  way,  and  the 
'defendant  made  a  statement." 

At  this  point  the  state  desired  to  Introdnce 
certain  confessions  made  by  the  defendant. 
The  defendant  objected,  and  the  court  caus- 
ed the  Jury  to  retire,  and  beard  all  tbe  evi- 
dence offered  bearing  upon  the  question. 
After  hearing  the  argument  of  counsel,  the 
court  overruled  the  defendant's  objections, 
and  held  tbe  alleged  confessions  admissible. 
The  Jury  was  recalled. 

Lundy  Allen,  the  next  witness  on  bdtalf 
of  the  state,  testifled: 

"I  live  at  Brush  Hill,  abont  60  or  75  yards 
northwest  from  Shephard's  store.  I  am  a  son- 
in-law  of  Mr.  Shepbard.  The  last  time  I  saw 
Mr.  Shepbard  before  he  was  shot  was  at  his 
home  just  about  dark  yon  might  say.  It  must 
have  been  three-quarters  of  an  hoar  before  I 
saw  him  again.  He  was  behind  Qtt  counter  in 
tbe  store,  and  he  told  me  he  was  shot.  That 
evening  I  went  with  Mr.  Shepbard  after  the 
load  of  wood  and  came  back  with  him;  I  nn- 
booked  the  team,  and  turned  it  into  the  lot  by 
the  well.  Then  me  and  my  wife  went  home. 
About  20  or  80  minutes  later  I  was  Bitting  by 
the  fire,  and  heard  three  explosions  that  Bound- 
ed like  gunshots,  and  I  heard  some  one  holler  in 
the  direction  of  the  store.  I  ate  my  supper 
after  I  heard  the  shots.  Then  I  went  to  Mr. 
Shephard's  house,  and  from  there  to  the  store; 
I  found  the  lamp  on  the  floor  in  the  store.  It 
had  no  globe  on  it,  and  the  oil  had  spilled  on 
the  floor.  The  next  morning  I  tracked  the 
wagons  for  a  quarter  of  a  mile  west  of  the 
store;  I  didn't  go  any  further.  Afterwards  I 
heard  some  talk  that  I  was  charged  with  the 
crime." 

M.  B.  Moore,  undersheriff,  testifled  that 
with  the  other  officers  he  went  to  Brush 
Hill,  and  from  there  to  Mims'  place,  the 
next  morning  after  the  shooting,  and  they 
arrested  William  Mays  and  McKlnley  Mims; 
that  they  found  17  cartridges  In  the  defesA- 
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a&t's  pockets,  and  2  of  them  were  mapped; 
tbat  Mays  deUvered  the  pistol  to  him ;  wit- 
ness produced  the  pistol  and  cartridges; 
that  tbey  took  the  defendants  to  Brush  Hill, 
and  from  there  to  CSiecotah,  and  from  there 
here ;  that  there  was  a  large  crowd  at  Brush 
Hill;  that  at  Checotah  threats  were  made 
by  the  crowd,  and  an  attempt  was  made  by 
the  mob  to  break  Into  the  Jail  there,  and 
another  mob  stopped  their  car  between  Che- 
cotah and  Eufaula. 

Fannie  Mims,  the  first  witness  for  the  de- 
fendant, testified  tbat  the  defendant  and  her 
brother,  McKtnley  Mims,  went  to  Checotah 
with  some  other  parties  on  the  day  Mc 
Shephard  was  shot,  and  they  returned  home 
about  7  o'clock  that  evening;  that  all  the 
children  sat  up  until  about  11  o'clock ;  that 
she  saw  the  pistol  that  the  officers  took  from 
the  defendant  in  a  bookcase  in  the  boys' 
room  about  10  o'clock  that  day,  and  saw  it 
again  about  5  o'dodc  that  evening. 

Nancy  Allen  testified  that  she  was  visiting 
at  the  home  of  Mims ;  had  been  there  about 
a  week  when  Mr.  Shephard  was  shot;  that 
she  saw  the  pistol  tbat  the  officers  took  from 
the  defendant  in  the  bookcase  that  day. 

Kent  Proctor  testified: 

"I  live  about  two  miles  southwest  of  Brash 
ISill.  I  have  known  Will  Mays  about  8  years. 
I  rode  ODt  from  Checotah  tbat  day  with  Will 
Mays.  We  left  there  about;  5  o'clock,  and  stop- 
ped at  Brash  Hill  abont  7  o'dock.  We  went 
into  Mr.  Wiser's  store,  and  I  boaght  the  boys 
a  dime's  worth  of  candy.  I  saw  them  leave 
Brush  HUl,  each  of  them  driving  a  team  to  a 
wagon,  ^ey  went  west.  When  I  started 
home  they  had  passed  Mr.  Sbephard's  store. 
I  conld  hear  the  soonds  of  those  wagons  as  I 
walked  down  the  road  a  half  mile  or  a  mile." 

Cessle  Mims  teatifled: 

"I  am  a  brother  of  McKinley  Mims.  We 
went  to  Checotah  the  day  Mr.  Shephard  was 
shot,  Elgin  Fox  and  I  on  a  load  of  cotton. 
Will  Mays  and  McKinley  Mims  each  drove  a 
wagon  home;  I  came  back  in  a  buggy.  We  all 
left  Checotah  about  the  same  time,  the  wag- 
gons were  ahead  of  us.  As  we  came  into 
Brush  Hill,  the  boys  were  driving  off  from  Mr. 
Wiser's  store.  We  arrived  home  a  little  after 
7  o'clock.  The  defendant  and  McKinley  were 
at  home  when  we  got  there." 

His  further  testimony  was  as  hereinbefore 
stated. 

ESlgln  Vox  testified  that  he  went  to  Che- 
cotah on  the  day  Mr.  Shephard  was  shot, 
and  rode  back  with  Oassle  Mims  In  the  bug- 
gy; that  the  defendant  and  McKinley  left 
ilist,  and  they  left  about  half  an  hour  later. 

Edward  Mims  testified  that  his  brother 
McElnl^  and  Will  Mays  left  home  that 
morning  about  9  o'clock,  with  two  wagons, 
and  his  father  went  along  in  the  buggy; 
that  the  boys  arrived  home  about  7  o'clock, 
and  in  about  5  minutes  afterwards  Cassle 
and  Elgin  Fox  arrived  in  the  buggy ;  that  he 
■aw  the  pistol  taken  by  the  officers  laying  In 
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the  desk  after  the  boys  left ;  that  the  next 
morning  while  they  were  all  asleep  the  of- 
ficers rushed  in  and  hollered,  "get  up  boys," 
and  said  they  were  looking  for  whisky  and 
"Choc,"  and  they  searched  the  house.  Final- 
ly they  said  they  wanted  to  talk  to  the  boys 
and  took  them  out  and  then  took  them  over 
in  the  bottom.  I  was  about  100  yards  away 
from  the  boys  when  the  officers  separated 
them.  I  heard  them  cursing  Mays,  but 
could  not  understand  what  was  said. 

Dan  Moudy,  called  by  the  defendant  tes- 
tified: 

"I  asked  Mr.  Shephard  who  shot  him,  and  he 
said  he  didn't  know.  I  said,  "Mr.  Shephard, 
don't  you  know  yon  are  in  a  bad  condition?' 
and  he  said  he  did.  I  said,  'If  you  know  who 
did  it,  I  would  like  to  know.'  He  said,  'I  could 
not  be  positive;  I  tliink  it  was  a  white,  man,  a 
small  like  man.' " 

In  rebuttal  witnesses  Sampson,  Uoore 
and  McCune  testified  that  they  nor  any  of 
the  other  officers  cursed  the  defendant  or 
abused  him  in  any  way,  and  tbat  none  of 
them  punched  him  with  a  gun. 

The  testimony  as  to  the  competency  of  and 
the  alleged  confessions  will  be  stated  In  the 
■opinion. 

O.  H.  Tully,  of  Eufaula,  and  S.  M.  Ruther- 
ford, of  Muskogee,  for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  Crump  & 
De  Graffenried,  Special  Counsel,  of  Musko- 
gee, for  tbb  State. 

DOYLE,  P.  X  (aftw  stating  the  fiicts  as 
above).  Plaintiff  in  error,  William  Mays, 
herdn  referred  to  as  the  defendant,  and  Mc- 
Kinley Mims,  were  by  information  Jointly 
charged  with  the  crime  of  murder,  committed 
by  shooting  Kelsey  H.  Shephard  with  a 
pistol,  in  Mcintosh  county  on  or  abont  the 
23d  day  of  November,  1918.  A  severance 
was  granted,  and  upon  his  trial  the  defend- 
ant. Mays,  was  found  guilty  of  murder,  and 
his  punishment  assessed  at  death.  F^om  the 
Judgment  and  sentence  pronounced  in  pur- 
suance of  the  verdict  he  has  appealed  to  this 
court 

The  deceased  was  a  merchant  at  Brush 
HIU.  Between  the  hours  of  7  and  8  o'clock 
p.  m.,  on  the  date  named,  he  was  shot  In  his 
store.  About  an  hour  before  he  was  shot 
he  left  the  store  to  haul  a  load  of  wood  to  his 
home.  His  son-in-law  assisted  him  In  haul- 
ing the  wood,  and  unhitched  the  team.  The 
deceased  then  went  back  to  his  store,  which 
was  about  100  yards  from  his  home.  Alwut 
30  minutes  later  he  ws  found  by  his  wife 
crouched  behind  the  counter.  He  told  her  he 
had  been  shot  by  a  white  man  or  a  yellow 
negro.  He  died  on  the  6th  day  of  December 
in  Muskogee,  where  he  had  been  taken  for 
treatment 

The  state  offered  testimony  of  a  circum- 
stantial character  tending  to  show  that  the 
defendant  fired  the  fatal  shots,  and  offwed  In 
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evidence  alleged  confessions  of  tiie  defmdant 
made  to  the  officers  who  arrested  him;  also 
an  alleged  confession  reduced  to  writing  by 
the  county  attorney  2  days  b^ore  the  trial 
begun. 

Tbe  errors  assigned  and  relied  upon  for  a 
reversal  of  the  judgment  and  sentence  in  sub- 
stance are:  That  the  verdict  is  contrary  to 
law,  and  that  the  verdict  Is  not  sustained  by 
sufficient  evidence;  that  the  court  erred  in 
admitting  in  evidence  alleged  confessions  of 
the  defendant,  because,  If  made,  they  were 
not  voluntary ;  and  alleged  misconduct  of  the 
jury. 

[1]  This  court  has  held  repeatedly  that  It 
has  no  power  to  reverse  a  Judgment  of  con- 
viction upon  the  ground  that  the  verdict  la 
not  supported  by  tbe  evidence,  unless  there  is 
substantial  cTldfuce  tending  to  show  the 
guilt  of  the  defendant,  or  the  evidence  falls 
so  far  to  support  the  verdict  that  the  neces- 
sary Inference  is  that  the  jury  must  have 
acted  from  partiality  or  prejudice,  or  have 
been  controlled  In  reaching  their  verdict  by 
undue  influence.  This  court  adheres  to  the 
rule  that  a  conviction  cannot  t>e  had  on  the 
extrajudicial  confessions  of  the  defendant 
without  Independent  evidence  of  the  corpus 
delicti,  and,  before  such  confessions  should 
be  admitted,  there  should  be  evidence  prima 
fade  sufficient  to  show  that  the  oftense  to 
which  the  confession  relates  has  been  com- 
mitted. The  court  must  decide  in  the  first  In- 
stance this  question.  However,  the  decision 
of  the  court  does  not  bind  the  jury,  as  the 
province  of  the  court  in  such  particular  is 
only  to  determine  whether  sufficient  evidence 
has  been  adduced  to  go  to  the  jury  for  their 
determination.  In  passing  upon  the  evidence 
submitted  to  them  tbe  jury  must  first  deter- 
mine beyond  a  reasonable  doubt  that  the 
crime  has  been  committed;  then  they  are  at 
liberty  to  give  the  alleged  confession  such 
weight  as  It  is  entitled  to,  taking  into  con- 
sideration the  circumstances  surrounding  it 
and  the  extent  to  which  It  has  been  corrob- 
orated. In  this  case  the  corpus  delicti,  was 
proved  by  independent  evidence,  and  If  the 
confessions  of  the  defendant  were  volimtary 
and  admissible,  the  Issue  of  tbe  defendant's 
guilt  or  innocence  was  clearly  a  question  for 
the  jury. 

The  serious  question  in  this  case  is  wheth- 
er the  alleged  confessions  of  the  defendant 
were  voluntary  or  Involuntary  in  contempla- 
tion of  law,  and  whether  tUs  should  have 
been  determined  by  the  court  or  whether  -un- 
der the  evidence  it  was  properly  left  to  the 
jury  for  Its  determination. 

In  the  course  of  the  trial,  J.  W.  Sampson 
testified  that  he  was  a  deputy  sheriff,  and 
with  Moore,  undersherifT,  and  McCune,  sher- 
iff-elect, arrested  the  defendants  the  next 
morning,  and  started  with  them  to  Brush 
HUl ;  that  on  the  way  they  stopped  and  sep- 
arated the  defendants.  Being  asked  if  the 
flfffwMlfltt  made  any  statement,  counsel  for 


the  defendant  objected,  and  asked  leare 
of  the  court  to  examine  the  vrltness  and  offer 
proof  to  -show  that*  the  alleged  owfesslcm 
was  involuntary.  Tbe  court  then  caused  the 
jury  to  retire.  Examined  by  counsel  for  the 
defendant,  witness  testified: 

"I  think  1  told  him  the  thing  for  Um  to  do 
was  to  tell  na  all  about  it;  that  he  knew  all 
about  it.  We  told  him  he  knew  all  about  it 
and  wanted  him  to  tell  us  all  about  it.  (Ve 
stopped,  I  judge,  10  or  15  minutes.  I  don't 
remomber  seeing  a  fire  being  boilt  I  heard  no 
threate." 

Examined  by  coimsel  for  the  state,  witness 
testified: 

"He  asked  if  Mr.  Shephard  was  shot,  and 
we  told  him  he  ought  to  know,  and  he  said, 
'Well,  be  didn't  aim  to  hurt  him;  he  was 
good  to  us;'  and  then  we  asked  him  how  he 
come  to  shoot  him,  and  he  said  he  went  in 
there  to  get  a  pair  of  shoes,  him  and  the  other 
boy,  and  Mr.  Shephard  come  in  on  them  and 
lit  the  lamp,  and  he  didn't  know  what  made 
him  shoot  him.  We  never  made  Iiim  any 
promises,  just  told  him  he  had  better  tell  the 
truth;  I  never  heard  any  threats  made,  and  I 
was  right  close  to  him." 

The  testimony  of  witnesses  McCune  and 
Moore,  called  by  the  state  was.  In  substance, 
tbe  same.  All  these  witnesses  testified  that 
no  threats  of  any  kind  were  made  against 
the  defendant,  and  no  promises  of  any  kind 
were  made  in  order  to  Induce  him  to  confess, 
and  that  the  confession  made  by  tbe  defend- 
ant was  voluntary. 

The  defendant  called  Oassle  Mims,  wbo 
testified: 

"I  was  at  home  when  the  officers  arrested 
the  defendants.  They  went  with  them  over 
in  the  bottom,  and  there  separated  them. 
They  surrounded  tbe  defendant.  Mays,  and  were 
cussing  and  going  on.  I  heard  them  say,  Ton 
jumped  in  your  danm  wagon;  say  it,  God  damn 
you,'  and  I  could  see  them  punch  at  him;  I 
was  about  100  yards  from  them  at  the  time." 

After  hearing  the  evidence  and  argument 
of  counsel  the  court  held  the  alleged  confes- 
sion admissible.    The  jury  was  recalled. 

N.  M.  Burton  testified: 

"I  am  county  commissioner.  I  saw  the  de- 
fendant in  the  sherifiTs  office  the  next  night 
after  the  shooting  of  Shephard.  Sheriff  Moore 
and  two  or  three  other  officers  were  present, 
and  the  defendant  nude  a  ■tatement." 

Over  the  objection  of  the  defendant  tb« 
witness  was  allowed  to  testify: 

"I  asked  him  if  he  was  the  one  that  £d 
the  shooting.  He  said,  'Yes,'  and  I  asked  him 
what  be  broke  in  tbe  store  for,  and  he  aaid  he 
wanted  to  get  some  shoes." 

There  was  no  threat  or  promise  made. 
Cross-examined,  he  stated: 

"The  defendants  were  handcuffed  together, 
and  had  not  been  taken  to  the  jail  at  tbe  tiaae." 
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3.  W.  McCone,  aherlfl,  teattiled: 

"We  found  the  defendants  in  bed,  and  took 
them  to  Brnab  Hill,  from  there  to  Checotah, 
and  then  here.  On  the  -way  from  the  Mima' 
home  to  Brush  Hill  we  stopped  in  the  bottom  a 
little  while,  and  the  defendant.  Mays,  made  a 
statement." 

Objection  was  made,  and  leave  of  court 
asked  by  counsel  lor  the  defendant  to  ex- 
amine the  witness.  Leave  was  granted  and 
witness  testified: 

"I  did  not  warn  the  defendant  that  any  state- 
ment he  might  make  would  be  used  against  him. 
I  did  not  see  any  violence  offered  to  him,  and 
I  did  not  see  him  punched  or  anything  of  that 
kind.  There  were  four  of  as  with  him;  two  or 
three  other  men  came  up  before  we  left  there.'-' 

Over  the  defendant's  objection  witness  was 
allowed  to  testify: 

"The  defendant  asked  what  had  happened,  and 
finally  asked,  'Has  somebody  been  shot?'  I  said, 
'You  know  what  has  happened;  you  know  bet- 
ter than  anybody  what  has  happened;  you 
don't  have  to  ask  what  has  happened.'  I  step- 
ped away,  and  was  speaking  to  Killingsworth, 
and  as  I  stepped  back  I  heard  the  defendant 
say  that  he  did  it,  and  then  he  said,  if  we 
would  take  him  to  the  store  he  would  show 
just  how  it  all  happened.  When  we  got  to 
the  store  building  he  showed  where  Mr.  Shep- 
hard  was  standing,  about  nudways  of  the  store, 
and  he  said  he  was  just  behind  the  counter 
when  he  fired  the  first  shot,  and  he  stepped 
back  with  Mr.  Shephard  crowding  him  and 
shot  again.  Then  he  backed  on  and  shot  again. 
That  Mr.  Shephard  sank  down,  and  he  went  out 
the  front  door  and  ran.  He  said  McEinley 
Mims  cut  a  hole  in  the  door,  put  his  hand  in 
there  and  raised  the  crossbar,  and  they  went 
in.  That  Mims  told  him  that  he  broke  ont  the 
window.  Then  they  got  in  their  wagons  and 
went  home.  That  two  or  three  nights  ago  the 
defendant  made  a  statement  that  was  typewrit- 
ten by  Jndge  O'Reilly,  county  attorney.  That 
XJrdersheriS  Moore  and  jailer.  Jack  Hunter, 
were  present  at  the  time.  That  the  county  at- 
torney told  the  defendant  that  the  statement 
would  possibly  be  used  against  him  in  evidence. 
That  the  statement  was  read  to  the  defendant 
before  he  authorized  witness  to  sign  it  for  him, 
end  the  defendant  made  this  statement  volun- 
tarily." 

Against  the  objections  of  the  defendant  the 
typewritten  confession  was  offered  in  evi- 
dence and  read  to  the  Jury.    It  Is  as  follows: 


"State  V. 


William  Mays  and  McKinley  Mims. 

"Statement  of  William  Mays. 

"On  the  morning  nearly  12  o'clock  McEinley 
Mims  and  myself  drove  two  wagons  to  Che- 
cotah. My  wagon  was  loaded  with  cotton  and 
McEinley's  wagon  had  Mrs.  Mims  and  Hilly 
Bones  in  it  Both  Mrs.  Mims  and  Hilly  took 
the  train  at  Checotah.  Late  in  the  afternoon 
we  started  back  home  to  Mr.  A.  M.  Mims' 
horns  in  onr  wagon,  McKinley  drove  in  front 
of  me;  we  stopped  at  Mr.  Wiser's  store  and 
bought  20  cartridges  38-calibre  cartridges,  that 
fit  McKinley  Mims'  pistoL     After  getting  th« 
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cartridges  we  drove  down  the  road  towards 
home,  west  of  Mr.  Shephard's  store.  There 
we  stopped  onr  teams  and  went  back  to  Mr. 
Shephard's  store.  On  the  way  back  to  the 
store  McKinley  Mims  gave  me  the  pistol  with 
which  I  shot  Mr.  Shephard. 

"When  we  got  to  the  store  McKinley  cat  a 
hole  in  the  front  door  and  stuck  his  hand 
through  the  bole  and  raised  a  crossbar  that 
fastened  the  door.  We  both  entered  the  store. 
We  were  not  in  the  store  but  a  short  time  when 
Mr.  Shephard  came  in  upon  us  and  lit  a  lamp 
that  was  on  the  coimter.  As  soon  as  he  lit  the 
lamp  I  shot  him.  I  think  the  lamp  went  ont 
at  the  first  shot.  I  shot  two  more  shots.  I  was 
about  10  feet  from  him  when  I  shot  the  first 
shot.  I  think  he  came  towards  me  after  the 
first  shot  I  don't  know  whether  he  ever  touch- 
ed me  or  not  He  was  down  in  sorter  of  a  sit- 
ting position  when  1  ran  out  When  I  first 
shot  Mr.  Shephard  was  on  front  side  of  counter, 
but  came  behind  the  counter  before  be  sank 
down.  Both  of  us  were  behind  the  counter 
when  I  shot  the  last  shot  I  bad  to  go  oat 
by  him  or  over  him. 

"McKinley  Mims  went  into  the  store  Just 
in  front  of  me,  but  I  do  not  remember  seeing 
him  any  more  after  Mr.  Shephard  arrived  until 
I  got  back  to  oar  wagon,  but  he  told  me  that 
he  went  out  of  the  store  window.  When  we 
got  to  onr  wagons  we  left  in  a  fast  trot;  my 
wagon  was  in  front  When  we  got  to  the  lane 
turning  south  McKinley  failed  to  turn  his 
team  into  the  lane,  and  ran  his  team  past 
the  lane,  and  bad  to  ■  cirde  back.  He  told  me 
this.  I  do  not  recollect  seeing  him  circling 
back. 

"The  pistol  I  had  belongs  to  Mrs.  A.  M.  Mims. 
I  threw  the  pistol  on  a  bed  when  I  got  to  the 
house,  McKinley  overtook  me,  and  passed  me  a 
little  before  we  got  to  the  lot  gate.  We  took 
out  our  teams  and  turned  them  loose  in  the 
field.  I  delivered  the  pistol  to  the  officers  the 
next  morning.  Ed.  Mims  had  placed  the  pistol 
where  I  got  it  when  I  gave  it  to  the  oSicers. 

"There  was  something  said  about  what  we 
were  going  to  do  that  night  about  the  time 
we  left  Checotah,  but  I  have  forgotten  what 
it  was.  McKinley  mentioned  it  to  me,  but  1 
have  forgotten  just  what  Was  said. 

"This  conversation  was  about  going  into  the 
store.  We  first  talked  about  and  agreed  to 
going  to  Mr.  Shephard's  store  that  evening  be- 
fore we  left  Checotah.  McKinley  Mims  was 
the  one  that  suggested  the  going  into  the 
store.    I  cannot  sign  my  name. 

"I  have  made  the  above  and  foregoing  state- 
ment freely  and  voluntarily,  without  any  prom- 
ise whatever,  and  after  being  told  by  the  offi- 
cers present  that  it  may  be  used  against  me. 

his 
"[Signed]    WiUiam    X    l^tays. 
mark 

'The  signature  of  William  Mays  was  wrltUn 
by  me  in  his  presence  and  at  his  request,  this 
the  3d  day  of  February,  1919. 
"Witness  to  mark. 

"[Signed]    J.  W.  McCune. 

"[Signed]    B.  L  O'ReUIy." 


As  a  witness  in  his  own  behalf  tbe  defend- 
ant testified: 

"I  am  37  years  old,  I  guess.    I  have  lived 
the  last  6  or  7  years  at  Mima,  whsr*  the  offl- 


Digitized  by 


Google 


1070 


197  PAOIFIO  BBPOBTEB 


{oa. 


cen  arrested  me;  HcESnler  bought  fonr  bits 
worth  of  cartridges  that  evening  at  Mr.  Wiser'* 
store.  I  paid  for  them  and  carried  them  home. 
The  officers  took  them  ont  of  my  pockets. 
They  took  me  out  in  the  yard,  and  told  me 
to  get  the  pistol.  One  said,  'If  yon  don't  get  it 
I  will  kill  you.'  I  got  the  pistol  out  of  the 
dresser  and  gave  it  to  Mr.  McGune.  They 
took  me  up  in  the  woods.  There  was  seven 
or  eight  of  them  aronnd  me,  and  they  told 
me,  'Yon  done  said  it,  and  you  better  say  it, 
or  we  will  kill  you  right  here.'  I  says,  'I  don't 
know  what  you  are  talking  about'  When  I 
asked  them  for  what,  they  never  did  say.  I 
said,  'Has  somebody  got  hurt  or  something.' 
Tl^ey  said,  'You  know.'  I  said,  'If  I  was  to 
tell  it,  what  would  you  do?*  And  they  said, 
'Not  anything.'  Some  of  them  had  guns  and 
punched  me  with  them,  and  said,  'Tell  it,  you 
know  you  did  it;  Ck>d  damn  you,  tell  it;  yon 
jumped  in  the  wagon  and  ran  off;  tell  it.' 
They  had  me  scared,  and  I  don't  know  what  I 
did  say  now.  I  was  not  in  Mr.  Shephard's 
store  that  night,  and  I  did  not  kill  Mr.  Shep- 
hard.  The  officers  took  me  to  the  store  and 
said,  'Tell  bow  it  was  done.'  I  says,  'I  don't 
know  what  you  are  talking  about.'  They  tried 
to  make  me  tell,  I  told  them^  'I  don't  know 
what  yon  are  talking  about'  They  kept  me 
there  I  guess  about  a  couple  of  hours.  Lots 
of  other  people  came  there  and  some  of  them 
says,  'They  are  making  a  fire  for  you  all;  yon 
better  be  praying.'  I  said,  'I  haven't  done 
anything.'  They  took  us  to  Checotah  and  put 
us  in  jail,  and  a  big  crowd  broke  into  the  jail 
and  began  punching  up  through  the  cells,  cuss- 
ing and  saying,  'You  done  said  you  done  it; 
you  better  stick  to  it;  we  will  kill  yon  any- 
way.' I  said,  'I  didn't  do  if  The  officers 
were  trying  to  keep  them  back,  and  they  taken 
me  on  out  to  Bill  Sampson's  car,  and  we  met 
another  crowd  on  the  road.  They  had  logs 
laid  across  the  road.  They  said,  'We  have  got 
to  have  him;  yon  can't  carry  him  no  fur- 
ther;' and  the  officers  said,  'Open  up  the  road; 
we  gpt  them  and  we  have  to  protect  them.'  I 
remember  when  I  was  in  the  sherifiTs  office.  Me 
and  McKinley  was  handcuffed  together,  and  Mr. 
Burton,  said,  'I  was  told  you  said  you  done  it' 
I  says,  'I  haven't  done  anything.'  He  says, 
'What  have  they  got  you  charged  with?"  i^d 
I  says,  'With  shooting  a  man,'  and  he  says, 
'Did  you  do  it?'  and  I  says,  'No,  sir;  I  didn't 
do  it.'  The  sheriff,  Mr  McCune,  and  the  jailer 
took  me  to  the  county  attorney's  office.  I  was 
handcuffed.  Tlhis  fellow  sitting  right  here 
made  the  statement  He  said,  'Yon  done  told 
it'  I  said,  'No,  sir;  I  didn't  tell  them  any- 
thing.' He  said,  'You  done  told  everybody, 
and  everybody  knows  it,  and  it  has  got  to  be 
printed  down.'  I  said,  'If  I  did,  I  don't  know 
anything  about  it'  I  never  told  anybody  I  was 
in  that  store  to  get  some  shoes.  I  don't  ex- 
actly know  what  aU  I  told  him;  I  only  said 
what  they  told  me  to  say.  My  father  and  moth- 
er live  down  about  Seminole.  I  like  Mr.  Mims, 
be  treated  me  better  than  they  do,  and  I  stays 
with  him." 

It  was  and  Is  earnestly  insisted  that  the 
alleged  confessions  of  the  defendant  were 
made  under  such  circumstances  as  rendered 
them  Involuntary. 

[2]  A  confession  is  a  voluntary  statement 


made  by  a  person  charged  wltb  the  com- 
mission of  a  crime,  wherein  he  acknowledges 
himself  to  be  guilty  of  the  offense  charged, 
and  discloses  the  circumstances  of  the-  act, 
or  the  share  and  participation  which  be  bad 
In  It  Wilson  V.  State,  16  CHtL  Cr.  — ,  183 
Pac.  618. 

[3,4]  Bxtrajuditlal  ccmfesslons  are  Uiose 
wbicb  are  made  by  the  defendant  out  at 
court,  whether  to  an  oflSclal  or  nonoffldal 
person.  It  is  elementary  law  that  sucb  con- 
fessions. In  order  to  be  admissible,  must  be 
entirely  free  and  voluntary.  The  rule  is  well 
established  that  confessions  Induced  by  a 
promise  of  boi'eflt  or  a  threat  of  harm,  made 
to  the  defendant  by  a  prosecuting  attorney 
or  an  officer  having  him  in  custody,  or  by  any 
one  having  authority  over  Mm,  or  made  by  a 
private  person  In  the  presence  of  (me  whose 
acquiescence  may  be  presumed,  wUl  be  deemed 
involuntary,  and  will  be  Inadmissible  as  evi- 
dence. MiUer  v.  State,  13  Okl.  Cr.  176,  163 
Pac.  181,  L.  B.  A.  1917D,  383. 

[S]  The  object  with  which  the  law  admits 
a  confession  In  evidence  Is  to  obtain  truth. 
The  only  ground  on  which  a  confession  is  re- 
jected Is  that  the  drcomstances  under  wblch 
It  Is  obtained  have  a  tendency  to  falsehood; 
and  therefore  the  object  with  which  it  Is  ad- 
mitted, instead  of  being  secured,  is  likely  to 
be  frustrated.    Bishop  sftys: 

"The  doctrine,  in  its  essence  and  divested  of 
its  technicalities,  is  that  a  defendant's  con- 
fession is  admissible  in  evidence  against  him  if 
made  freely  and  without  the  hope  of  benefit  to 
his  cause;  otherwise  it  is  rejected,  since  its 
purpose  may  have  been  to  secure  such  benefit 
rather  than  to  disclose  the  truth."  Bish.  New 
Or.  Proc  par.  1217. 

As  Mr.  Wharton  has  well  said: 

'^The  real  question  is  whether  there  has 
been  any  threat  or  'promise  of  such  a  na- 
ture that  the  prisoner  would  be  likely  to  tell 
an  untruth  from  the  fear  of  the  threat  or 
hope  of  profit  from  the  promise."  Wharton, 
Or.  Bv.  I  658. 

In  this  state  It  Is  a  settled  rule  of  practice 
that  the  admissibility  of  a  confesdon  where 
objection  is  Interposed  Is  primarily  a  question 
for  the  court,  and  should  be  determined  pre- 
liminary to  allowing  the  confession  to  go 
to  the  Jury,  and  the  burden  is  on  the  defend- 
ant to  show  that  It  was  procured  by  such 
means  or  under  such  circumstances  as  to  ren- 
der It  inadmissible,  unless  the  evidence  oo 
the  part  of  the  state  tends  to  show  that  tact 
Berry  v.  State.  4  Okl.  Cr.  202,  111  Pac.  676. 
31  L.  E.  A.  (N.  S.)  849;  Wihwn  y.  State,  17 
OkL  Cr.  — ,  183  Pac.  613. 

Prof.  Wigmore  says  that  tbls  Is  the  practi- 
cal and  natural  rule,  "for,  if  there  Is  any 
reason  to  object  to  the  confession,  no  one 
can  know  It  better  than  the  defendant"  He 
says  further: 

"Looking  at  the  general  piindples  of  admis- 
sibility and  the  comparative  rarity  of  nntnist- 
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worthy  confMsions,  as  well  aa  the  contingent 
nature  of  the  dangers  supposed  to  flow  from 
improper  indncementa,  the  more  practical  rule 
would  be  to  receive  confessions  without  ques- 
tion, unless  they  are  shown  to  have  been  im- 
properly induced,  especially  since  a  contrary 
rule  may  iuTolre  the  difficulty  of  proving  a  neg • 
ative."    Wigmore  on  Et.  par.  860. 

[I]  In  Anderson  ▼.  State,  8  Okl.  Or.  90, 126 
Pac.  840,  Ann.  Ca&  19140,  814,  It  Is  held: 

"The  fact  that  a  prisoner  may  be  under 
arrest  and  in  jaQ,  and  was  not  warned  that 
any  statement  made  by  him  might  be  used 
against  him,  will  not  in  any  manner  affect  the 
admissibility  of  any  voluntary  statement  made 
by  him  which  would  otherwise  be  competent." 

[7]  And  a  confession  wlU  not  be  rejected 
mM%ly  because  it  was  made  in  answer  to  a 
question  wblch  assomed  bis  guilt,  and  that 
the  officer  told  him  he  had  better  tell  the 
truth.    Prof.  Wigmore  says: 

"On  principle  the  advice  by  any  person  what- 
erver  that  it  would  be  better  to  tell  the  truth 
cannot  possibly  vitiate  the  confession,  since  by 
hypothesis  the  worst  that  it  can  evoke  is  the 
truth,  and  there  is  thus  no  risk  of  accepting 
a  false  confession.  The  confessor  is  not  ob- 
liged to  choose  between  silence  and  a  false 
confession  having  powerful  advantages.  The 
advantages  are  attached  to  the  utterance  of 
the  truth;  and,  however  tempting  we  may 
suppose  them  to  be,  there  is  nothing  in  the 
nature  of  the  temptation  to  make  the  state- 
ment nntmatworthy;  for  if  it  has  availed  at 
all,  it  has  availed  to  bring  out  the  truth. 
Sound  opinion  refases  to  ezdude  a  confession 
induced  by  such  exhortation;  and  the  weight  of 
authority  in  this  country,  tiiough  not  in  Ehig- 
land,  repudiates  such  an  ezdnsion."  1  Wig- 
more on  Bv.,  par.  832. 

[I,  I]  There  is  a  direct  conflict  in  the  erl- 
doice  as  to  whether  or  not  the  confessions 
of  the  defoidant  were  voluntary,  and  the 
burden  was  upon  the  defraidant  It  follows 
that  the  court  properly  ruled  that  the  alleged 
confessions  were  admissible  in  evidence 
against  the  defendant 

After  a  confession  lias  been  admitted,  the 
defendant  is  entitled  to  have  the  evidraice  in 
regard  to  the  manner  in  which  it  was  ob- 
tained given  anew  to  the  jury,  not  that  the 
Jury  may  pass  upon  ita  admissibility,  but  for 
the  purpose  of  enabling  them  to  Judge  what 
weight  and  value  should  be  given  to  It  as 
evidence;  and  the  Jury  may  disregard  it  if 
they  are  not  satlsfled  that  it  Is  voluntary. 

In  this  connection  two  instructtons  asked 
by  the  defendant  were  given  by  the  court, 
and  in  addition  thereto,  the  court  instructed 
the  Jury  as  follows: 

"No.  12.  The  court  will  instruct  you  that  if 
you  believe  from  the  evidence  that  free  and 
voluntary  statementa  and  confessions  have  been 
made  by  the  defendant  in  reference  to  said 
homidde,  then  yon  may  take  them  into  consid- 
eration with  all  the  other  facta  and  circum- 
stances proven  in  the  case,  and  they  should  be 
given  such  weight  as  you  may  tlkink  them  en- 
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titled  to  receive;   but,  on  the  other  liand,  the 

court  will  further  instruct  you  and  say  that.  If 
there  was  any  inducement  held  out,  or  threata 
of  violence  offered  to  the  defendant  to  secure 
from  him  a  confession,  and  that  he,  acting  un- 
der such  inducements  or  threata  or  violence 
of  any  kind,  did  make  a  confession,  then  the 
court  will  say  to  you  that  you  should  not  jcon- 
sider  such  confession,  if  any,  in  arriving  at  your 
verdict.  For  confessions  to  be  competent  for 
your  consideration  they  must  be  freely  and  vol- 
untarily made,  and  if  the  confessions,  if  any 
were  not  freely  and  voluntarily  made  by  this 
defendant,  then  such  confession,  if  any,  made 
by  him  should  not  be  considered  by  yon." 

It  was  the  province  of  tlie  Jury  to  say 
whether  of  not  the  confessions  were  volun- 
tary, and  we  cannot  say  upon  the  evidence 
presented  that  the  Jury  were  not  Justified  in 
concluding  that  the  conf  essims  were  volun- 
tary. 

The  remaining  assignment  of  error  is  based 
upon  the  alleged  misconduct  of  the  Jury. 

[10-12]  The  undisputed  facta  as  shown  by 
the  evidence  offered  In  support  of  this  ground 
of  the  motion  for  new  trial  are:  As  the  Jury 
were  retiring  to  deliberate,  one  of  the  Jurors 
picked  up  the  pistol  that  was  Introduced  In 
evidence,  and  examined  it  The  defendant's 
counsel  were  presoit  and  made  no  objection. 
In  regard  to  this  it  Is  enough  to  say  that 
this  did  not  constitute  receiving  evidence  out 
of  court  See  Hopkins  v.  State,  9  OWL  Or. 
104,  130  Pac.  1101,  Ann.  Cas.  1916B,  736. 
That  while  the  Jury  in  charge  of  the  bailiff 
were  passing  to  or  from  the  courtroom  one 
of  the  Jurors  in  the  presence  and  hearing  of 
the  other  Jurors  spoke  to  a  bystander  and 
said,  "You  tell  my  wife  tliat  I  can't  get  home, 
I  am  hung  up  on  the  Jury."  We  deem  It  suffi- 
cient to  say  that  there  was  no  prejudice  to 
the  substantial  righta  of  the  defendant  re- 
sulting from  the  Irregularities  complained  of, 
and  for  this  reason  the  court  did  not  err  in 
refusing  a  new  trial  upon  this  ground. 

Upon  a  most  careful  examination  we  flno 
no  error  in  the  record  requiring  a  reversal  of 
the  conviction. 

Finally,  it  Is  urged  tiiat  the  punishment  of 
death  is  not  warranted  by  the  evidence,  and 
should  be  ascribed  to  passion  and  prejudice, 
and  that  the  judgment  should  accordingly  be 
modified  by  this  court  Where  the  aiH)eal 
is  from  a  Judgment  and  sentence  of  death,  it 
is  the  duty  of  this  court  to  examine,  with 
the  greatest  care,  the  whole  record  in  favor 
of  life,  and  review  the  case  upon  the  merlta 
to  determine  whether  Justice  requires  a  modi- 
fication of  the  Judgment  to  Imprisonment  for 
life  at  hard  labor. 

In  Noti  V.  Statet  17  OkL  Or.  — ,  188  Pac. 
688,  it  U  said: 

"The  most  solemn  and  momentous  duty  courts 
are  called  upon  to  perform  in  the  administra- 
Hon  of  the  criminal  law  is  to  inflict  the  death 
penalty,  and  it  should  be  inflicted  only  in  ex- 
treme cases,  when  no  other  punishment  will  vte- 


Digitized  by 


Google 


1078 


197  PACIFIC  BBPOBTBE 


(OM. 


dicate  the  law  and  protect  sodety  against  the 
totally  depraved.  How  careful,  then,  should  we 
be  in  renriewing  a  capital  conviction,  before  we 
lend  onr  sanction  to  the  taking  away  of  that 
whidi,  when  taken  away,  we  cannot  restore." 

It  must  be  admitted  that  the  case  against 
the  defendant  depended  upon  drcnmstantlal 
evidence,  in  itself  Insnfflcient  to  sustain  a 
conviction,  unless  the  Jury  believed  his  con- 
fessions were  voluntary. 

The  defense  was  largely  In  the  nature  of 
an  allbL  It  is  undisputed  that  the  defend- 
ant, a  coal  bla<&  negro,  had  lived  for  several 
years  near  Brush  Hill,  and  was  well  known 
to  deceased,  yet  the  only  statement  made 
by  deceased  that  was  offered  in  evidence  was 
that  a  small  white  man  or  a  yellow  negro 
shot  hltu.  It  Is  also  apparent  that  the  part 
of  the  defendant's  confession,  stating,  "We 
stopped  our  teams  and  went  back  to  Mr. 
Staephard's  store,"  is  In  direct  conflict  with 
the  evidence  for  the  state  concerning  the 
wagon  tracks.  It  is  undisputed  that  on  the 
day  that  he  and  his  codefendant  were  ar- 
rested excitement  rain  high;  mobs  were 
formed  at  three  or  four  places  in  the  county, 
and  attempts  were  made  to  take  the  defend- 
ants from  the  officers,  and  It  may  be  that 
passion  and  prejudice,  anconsdonsly  or 
otherwise,  tended  to  sway  the  jury  against 
him  In  assessing  the  extreme  penalty  of  the 
law.  Taking  all  the  circumstances  of  the 
case  into  consideration.  It  is  our  opinion  that, 
although  the  evidence  is  sufficient  to  sustain 
a  verdict  of  guilty  of  murder,  yet  it  is  Insuffl- 
dent  to  justify  the  extreme  penalty,  and  for 
this  reason  the  jury  abused  its  discretion  In 
assessing  the  punishment  of  death. 

For  the  reasons  stated,  we  are  of  opin- 
loa  that  Justice  requires  a  modification  of 
the  judgment  and  sentence  of  death  to  that 
of  imprisonment  for  life  at  hard  labor  in  the 
state  penitentiary.  The  judgment  of  the  dis- 
trict court  of  Mcintosh  county  herein  is  so 
modified.  As  thus  modified,  the  judgment  is 
affirmed. 

ABMSTBONO  and  MATSON,  JJ.,  concur. 


KITTRELL  y.  STATE.     (No.  A-3643.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  21,  1921.) 

(Bgllaiut  by  the  Court.) 

Criminal  law  (S=»I069(I)— Court  of  Appeals 
acquires  no  Jurisdiction  unless  appeal  per- 
fected Id  six  months  from  rendering  Judg- 
ment. 

All  steps  necessary  to  confer  jurisdiction 
of  an  appeal  in  a  felony  case  must  be  taken 
within  six  months  after  the  rendition  of  the 
judgment  in  the  trial  court.    If  the  appeal  is 


not  properly  perfected  within  the  6-montha 
period,  this  court  does  not  acquire  jnrisdlctifHi 
of  the  same,  and  the  attempted  appeal  most 
necessarily  be  oismissed. 

Appeal  from  District  Court,  Orady  Coun- 
ty;  Will  Linn,  Judge. 

Virgil  Kittrell  was  convicted  of  mnrder, 
and  he  appeals.    Appeal  dismissed. 

Pnilett,  Sniggs,  Patterson  &  Morris,  of 
Oklahoma  City,  for  plaintiff  In  error. 

S.  P.  FreeUng,  Atty.  (Sen.,  and  W.  C.  Hall, 
Asst.  Atty.  Oen.,  for  the  State. 

MATSON,  J.  Plaintiff  In  error,  Vlrgll  Kit- 
trell, hereinafter  referred  to  as  defendant, 
was  convicted  in  the  district  court  of  Grady 
county  of  the  crime  of  having  murdered  in 
said  county,  on  the  29th  day  of  September, 
1918,  one  Sam  Scott,  and  punishment  fixed 
at  Imprisonment  in  the  state  p^iit^itlaiy  for 
life. 

Defendant  has  attempted  to  appeal  to  this 
court  from  the  judgment  of  conviction  rendo"- 
ed  against  him  in  the  trial  court  by  filing  In 
this  court,  on  the  15th  day  of  October,  1919, 
a  case-made,  with  petition  In  error  attached. 
However,  an  examination  of  the  record  dts- 
cloees  that  defendant,  within  the  d-months 
period  after  the  rendition  of  judgment,  serv- 
ed no  wrlttm  notices  of  appeal  upon  the  court 
clerk  or  county  attorney  of  (irady  county,  as 
provided  In  secUon  6992,  Revised  Laws  1910 ; 
nor  did  he,  within  said  6-monQi8  period,  have 
any  summons  in  error  issued  out  of  this  court 
upon  the  Attorney  General,  or  procure  a 
waiver  of  the  Issuance  and  service  of  same  by 
said  officer,  as  provided  In  section  5897,  Re- 
vised Laws  1910. 

The  record  dlsdoses  that  counsel  for  de- 
fendant gave  oral  notice  of  appeal  in  open 
court  at  the  time  of  the  r^idltion  of  judg- 
ment. Such  notice  is  not  suffident  to  confer 
jurisdiction  upon  this  court.  Burgess  v. 
State,  No.  A-8676,  197  Pac.  173,  opinUm 
med  April  25, 1921,  not  yet  officially  r^mrted. 
and  cases  there  dted. 

There  Is  also  contained  In  the  ffies  what 
purports  to  be  a  waiver  of  the  Issuance  and 
service  of  summons  In  error  and  the  entering 
of  an  appearance  In  this  cause  by  the  Attor- 
ney General,  which  was  filed  October  26, 1920, 
1  year  and  11  days  after  the  case-made  and 
petition  In  error  were  filed  and  18  months  aft- 
er the  rendition  of  judgment  In  the  trial 
court 

All  steps  necessary  to  confer  jurisdiction  of 
the  appeal  on  this  court  must  be  taken  in  a 
felony  case  within  6  months  after  the  rendi- 
tion of  judgment  in  the  trial  court  If  the 
appeal  is  not  properly  perfected  vrtthin  the 
6-months  period,  this  court  does  not  acquli« 
jurisdiction  of  the  same,  and  the  attempted 
appeal  must  necessarily  be  dismissed. 

No  proof  of  the  appeal  having  been  proper> 
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I7  perfected  in  this  cause  within  the  8-months 
period  after  the  rendition  of  judgment,  and 
the  Attorney  General  being  without  authority 
to  confer  Jurisdiction  upon  the  court  by  en- 
tering an  appearance  after  said  6-months 
period  had  expired,  the  appeal  Is  dismissed, 
and  the  cause  remanded  to  the  trial  court, 
with  Instructions  to  carry  into  effect  Its  judg- 
ment 

DOYLB,  P.  J^  and  BESSBX,  J„  concur. 


DUNSCOMBE  V.  STATE.    (No.  A-3637.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  21,  1021.) 

(SyUaiiu  lythe  Oovrt,) 

I.  CrlnlnaJ  law  €=3371(9)— Other  aots  admis- 
sible In  iH'asecutlon  for  assault  with  Intent  to 
rape  If  closely  related  In  time. 
In  a  prosecution  for  assault  with-  intent  to 
rape,  former  aets  of  defendant  of  the  kind  com- 
mitted on  the  prosecutrix  are  relevant  on  the 
issue  of  intent  but  such  occurrence  must  be 
closely  related  in  point  of  time  to  tliat  upon 
which  the  prosecution  is  baaed  in  order  to  avoid 
the  objection  tiiat  defendant  has  been  unfairly 
surprised. 

2.  Criminal  law  «S3374— Olstiaot  aots  of  Im- 
moral conduct  with  others  iiln,«  months  prior 
inadmissible. 

It  is  manifestly  unfair  to  defendant  to  per- 
mit such  evidence  to  be  introduced  in  rebuttal 
where  the  nearest  qf  such  alleged  separate  and 
distinct  acts  of  immoral  conduct  with  other 
females  occurred  in  point  of  time  9  months 
prior  to  the  commission  of  the  alleged  offense, 
and  under  circumstances  wholly  dissimilar. 

3.  Criminal  law  «s>l  169(1 1)— Admission  of 
distinct  aots  of  larmoral  oondnot  reversible 
error  where  proof  of  gsllt  unsatisfactory. 

Where  the  evidence  of  defendant's  guilt  of 
the  crime  of  assault  to  rape  is  weak  and  unsat- 
isfactory, the  admission  in  rebuttal  of  evidence 
of  alleged  sepcirate  and  distinct  acts  of  immoral 
conduct,  occurring  in  point  of  time  from  9  to 
15  months  prior  to  the  commission  of  the  al- 
leged offense,  is  held  to  be  reversible  error. 

Appeal  from  District  Conrt,  Oklahoma 
County ;  Edward  Dewes  Oldtleld,  Judge. 

G«orge  Dunscombe  was  convicted  of  as- 
sault with  intent  to  rape,  and  he  appeals. 
Beversed  and  remanded. 

Scotbom,  Boardman  &  Wlthlngton,  of 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  HaU, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  George  Dunscombe  was  oon- 
Ticted  in  the  district  court  of  Oklahoma 
county  of  the  crime  of  assault  with  Intent 
to  oonunlt  a  rape,  alleged  In  the  information 


to  have  been  committed  on  one  Ruth  Lowe,  a 
female  under  16  years  of  age,  about  the  16th 
day  of  February,  1919. 

In  8nt)8tance,  the  testlinony  is  about  as  fol- 
lows: Ruth  Lowe,  the  prosecuting  witness, 
testified  that  she  was  15  years  of  age  on  the 
3d  day  of  February,  1919;  that  on  the  16th 
day  of  February,  1919,  she  together  with  her 
aunt  Alma  Roberts,  were  rooming  with  de- 
fendant and  his  wife  on  West  Third  street  in 
Oklahoma  City,  and  had  been  rooming  there 
since  the  24th  day  of  December,  1918;  that 
on  the  16th  of  February,  1919,  which  was 
Sunday,  witness  and  her  aunt  slept  together 
in  one  room  of  defendant's  home,  while  de- 
fendant and  his  wife  slept  on  a  sleeping 
porch;  that  about  7:15  on  that  morning,  wit- 
ness went  to  the  sleeping  porch  and  awaken- 
ed defendant  and  his  wife,  after  which  she 
returned  to  a  room  adjoining  the  one  in  which 
she  and  her  aunt  had  been  sleeping,  and  sat 
down  by  a  stove.  Thereafter,  defendant 
.came  Into  the  room,  and  she  and  defendant 
then  went  Into  her  room.  As  to  what  oc- 
curred then,  witness  testified  as  follows: 

"Q.  When  was  the  first  time  you  saw  Mr. 
Dunscombe  that  morning,  if  you  remember? 
A.  About  8:30,  I  suppose. 

"Q.  What  wag  he  doing,  if  anything?  A. 
Nothing. 

"Q.  Where  was  he  at?  A.  He  was — ^when  1 
first  saw  him  he  was  in  bis  room. 

"Q.  V([hen  was  the  next  time  you  saw  him? 
A.  He  came  in  my  room  the  next  time. 

"Q.  About  what  time  was  it  he  came  into 
your  room?    A.  About  8:30. 

"Q.  What  did  he  do,  if  anything,  when  he 
came  in  your  room?  A.  He  came  in  and  got 
in  bed  there.   . 

"Q.  Who  was  in  bed,  if  anybody  7  A.  My 
aunt  was  there  at  first. 

"Q.  Were  you  in  your  night  clothes,  or  were 
you  dressed?    A.  No,  sir;   I  was  not  dressed. 

"Q.  What  did  he  do,  if  anything,  when  he 
got  in  bed  with  you?  A.  My  aunt  got  out  and 
he  grabbed  me,  and  I  tried  to  get  away  from 
him,  and  began  to  scufSe  and  he  pinched  me  on 
the  breast. 

"Q.  What  else  did  he  do,  if  anything?  A.  He 
pinched  me  on  the  limbs  and  breast,  and  I 
scuified  and  tried  to  get  away  from  him,  and 
we  scuffled  for  quite  a  while. 

"Q.  Did  he  at  that  time  or  any  other  time 
make  any  threats  toward  you? 

"Mr.  Boardman:  That's  objected  to  as  in- 
competent, irrelevant,  and  immaterial;  leading 
and  suggestive. 

"The  Court:     Overruled. 

"Mr.  Boardman:     Zlxceptions. 

"A.  Yea,  sir. 

"Q.  What  did  he.  say?  A.  He  told  me  not  to 
tell  it 

"Q.  What  was  it?  A.  He  told  me  I  had 
better  not  tell  it 

"Q.  What  did  he  say  about  the  reason,  if 
any?  A.  He  did  not  give  any  reason,  only  I 
had  better  not  do  it. 

"Q.  Did  he  say  acytliing  with  reference  to 
what  he  would  do  with  you  if  you  did  tell  it? 
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A.  He  said  there  was  no  telling  what  he  would 
do. 

"Q.  Did  you  believe  that?    A.  Yea. 

"Q.  Had  he  ever  attempted  to  do  aa  he  did 
that  morning  any  time  prior  to  that  day?  A. 
Tea. 

"Q.  When  waa  it,  if  yott  remember?  A. 
When  we  wonid  be  in  the  front  room,  and  at  hia 
office, 

"Q.  How  many  times,  if  you  know,  at  liis  of- 
fice did  he  attempt  to  do  these  things?  A.  I 
don't  know. 

"Q.  What  did  he  do  at  hia  office,  Ruth?  A. 
When  I  would  go  in,  sometimes  he  would  grab 
me,  and  pinch  me,  and  scuffle;  and  when  I 
would  pass  him  in  the  front  room  he  would 
pinch  me  on  the  hip. 

"Q.  Did  he  ever  put  his  hands  under  your 
clothes?    A.  Yes,  sir. 

"Q.  Did  you  make  any  objection  to  that?  A. 
Yes,  sir. 

"Q.  What  would  he  say?  A.  He  would  Just 
scuffle  with  me  and  try  to  hold  me. 

"Q.  Did  you  ever  teU  anybody  what  Mr. 
Dunscombe  had  done  toward  you?    A.  No,  sir. 

"Q.  Until  after  the  information  was'  filed? 
A.  No,  sir. 

"Q.  What  was  the  reason?  A.  Because  he 
told  me  not  to,  and  I  waa  afraid  to. 

"Q.  Did  you  ever  tell  your  aunt  anything 
about  it?    A.  No,  sir. 

"Q.  How  long  did  yon  stay  in  the  room  after 
Mr.  Dunscombe  came  in  your  room  on  Sunday, 
February  16tb?  A.  About  15  minutes,  I  sup- 
pose. 

"Q.  During  this  time,  was  he  in  bed  with 
you?     A.  Yes,  sir. 

*'Q.  With  reference  to  how  the  covers  wero 
on  the  bed,  were  they  off  of  you,  or  were  they 
over  you?  A.  They  were  on  the  bed,  but  they 
were  just  all  mixed  up.  He  came  and  got  in, 
and  we  were  scuffling,  and  we  threw  them  off. 

"Q.  Waa  there  anybody  in  the  room  during 
the  time  you  and  Mr.  Dunscombe  were  in  the 
room?  A.  My  aunt  went  out,  and  then  we 
were  alone. 

"Q.  Then  I  believe  you  said  yon  were  alon« 
the  rest  of  the  time  he  was  in  there?  A.  Tea, 
sir. 

"Q.  Did  he  ever  do  anything  besides  pindi 
yon  on  the  breast  and  lower  limbs,  and  place 
his  hands  under  your  dress?  A.  Yes,  sir;  he 
has  bit  me  lots  of  times. 

"Q.  Where?  A.  Bit  me  on  the  arms,  and  on 
the  limbs. 

"Q.  Whereabouts  did  he  bite  yon  on  the 
limbs?  A.  Below  the  knees,  when  we  were 
scuffling. 

"Q.  Any  place  else?    A.  No,  sir. 

"Q.  Haa  he  ever  done  anything  els*  oth«r 
than  what  you  have  related?    A.  No,  sir. 

"Q.  Did  the  threats  Mr.  Dunscombe  made 
toward'  you  cause  you  to  be  afraid  of  him  ?  A. 
Yes,  sir,    *    •    *  " 

On  cro38-exHm1n«tiwi,  prosecatrlx  teatl- 
fled  in  part  as  follows: 

"Q.  I  understood  you  to  say  you  had  been  to 
Mr.  and  Mrs.  Dunscombe's  room  that  Sunday- 
morning  before  he  came  to  your  room?  A. 
Yes,  air. 

"Q.  So  you  say  that  was  some  time  before 
8:30,  yon  think?  A.  It  was  ahoot  706  when 
I  went  to  their  room. 


*'Q.  At  that  time  can  yon  tell  the  Jury  wheth- 
er or  not  Mr.  and  Mrs.  Alberry  were  in  the 
house?  A.  No,  sir;  I  don't  remember  whidi 
party  were  in  the  house. 

"Q.  There  were  some  other  folks  in  the 
house?     A.  Yes,  sir. 

"Q.  At  that  time,  were  Mr.  and  Mrs.  Alberry 
renting  rooms  there  at  all?  A.  I  don't  think 
so;  I  think  it  was  the  other  lady.  Alma's 
friend. 

"Q.  Yon  don't  think  that  she  had  left  then? 
A.  No,  sir. 

"Q.  Your  recollection  is  that  Mr.  and  Mrs. 
Alberry  came  there  after  this  Sunday?  A. 
Yes,  sir;  I  thought  it  was  them  that  was  in 
there  at  that  time,  bat  I  don't  b^eve  it  was 
now. 

"Q.  Yon  think  it  was  your  aunt's  friend? 
A.  Yes,  sir. 

"Q.  And  Mrs.  and  ICr.  Gardner  were  there? 
A.  Yes,  sir. 

"Q.  How  did  yon  h|ippen  to  go  there  about 
the  time  you  awakened  up,  7:15,  and  go  to 
Mr.  Dunscombe's  room?  A.  Because  Mrs. 
Dunscombe  told  me  to  call  her  when  we  got  up. 

"Q.  When  did  she  tell  you  that?  A.  Iliat 
night. 

"Q.  Told  you  to  call  Mr.  Dunscombe  the  n«xt 
morning?  A.  Told  me  to  call  her  the  next 
morning.    , 

"Q.  She  had  told  you  to  call  her  the  next 
morning?  A.  She  told  me  the  night  before  to 
call  her  the  next  morning  when  we  got  up. 

"Q.  How  far  from  your  room  was  Mr.  and 
Mrs.  Dunscombe's, room?  A.  TheiPs  was  just 
off  the  dining  room,  on  the  sleeping  porch,  and 
ours  was  off  the  front  room. 

"Q.  On  the  same  floor?    A.  Yes,  sir. 

"Q.  Any  upstairs  to  that  house?  A.  No, 
sir. 

"Q.  When  you  got  out  of  bed  that  mominc, 
did  you  put  on  any  Jacket  or  anything  around 
you?    A.  Yes,  sir. 

"Q.  Around  your  night  clothes?    A.  Yes,  sir. 

"Q.  What  waa  it?    A.  I  had  on  a  bath  robe. 

"Q.  A  regular  bath  robe?    A.  Yes,  sir. 

"Q.  Anything  else?    A.  No,  sir. 

"Q.  That  was  when  you  first  got  out  of  bed? 
A.  Yes,  sir. 

"Q.  Then  I  understand  you  went  to  Mr.  and 
Mrs.  Dunscombe's  room  and  called  them?  A.- 
Yes,  sir. 

"Q.  What  did  yon  say  to  them?  A.  I  told 
Mrs.  Dunscombe  to  'come  on  and  get  ap  now,* 
is  the  way  I  said  it. 

"Q.  What  did  she  say?  A.  She  said.  'All 
right' 

"Q.  Did  Mr.  Dunscombe  say  anything?  A.  I 
don't  remember  that  he  did. 

"Q.  Was  h*  in  the  room?    A.  Yes,  air. 

"U.  You  are  sore  that  he  waa  in  the  room? 
A  Yea,  sir. 

"Q.  You  opened  the  door,  did  you?  A.  Xea. 
sir. 

"Q.  Did  you  go  in?  A  No,  sir;  not  that 
morning. 

"Q.  You  did  not  go  in?    A.  No,  sir. 

'"Q.  Miss  Buth,  at  that  time  you  did  stay 
aome  ot  the  nights  in  the  room  occupied  by 
Mr.  and  Mrs.  Dunscombe,  waa  that  the  night 
your  aunt  was  out  and  yon  was  there?  A.  Tea, 
sir. 

"Q.  And  yon  and  Mrs.  Dunacombe  were  both 
in  bed?    A  Yes,  sir. 
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"Q.  Mr.  and  Bfrs.  DnnBcombe  were  both  in 
bed,  and  you  got  in  bed  with  them  a  while? 
A.  Xes,  sir. 

"Q.  And  that  was  aU  there  was  to  that? 
A.  Yes,  sir. 

"Q.  When  was  that  as  compared  to  this  Sun- 
day, Febniary  16th,'  was  that  the  day  before 
yon  speak  of,  this  Sunday  you  mentioned?  A. 
Yes,  sir. 

"Q.  About  how  long  before?  A.  About  a 
we«k,  or  something  like  that;  I  don't  remember 
the  date. 

"Q.  Mrs.  Donscombs  was  still  in  bed  when 
yon  left  that  night,  was  she?    A.  Tes,  sir. 

"Q.  Now,  after  yon  bad  called  Mr.  and  Mrs. 
Dunscombe  that  morning,  Sunday,  February 
16th,  did  yon,  in  going  from  your  room  to  their 
room,  did  you  see  anybody  else  in  the  house? 
A.  No,  sir. 

"Q.  lilrs.  and  Bfr.  Gardner,  or  the  other  lady? 
A.  No,  sir;  they  were  not  up  yet. 

"Q.  The  house  was  quiet  at  that  time?  A. 
Tes,  sir. 

"Q.  Then  did  yon  go  back  to  your  room?  A. 
Tes,  sir. 

"Q.  Was  your  aunt  in  bed  then?  A.  Tes, 
sir. 

"Q.  Ton  got  back  in  bed  with  her  then,  did 
you?    A.  Tes,  sir. 

"Q.  Then  did  Mr.  and  Mrs.  Dunscombe  come 
into  the  room  after  that?  A.  I  got  up  and 
went  out  in  the  front  room,  and  Mr.  Dunscombe 
came  out  there,  and  he  began  to  pick  at  me, 
and  we  began  to  scu£Se,  and  I  run  into  my 
room,  and  he  came,  and  my  aunt  went  out. 

"Q.  Where  was  Mrs.  Dunscombe  at  that 
time?  A.  She  came  to  the  door  of  our  room 
for  a  few  minutes,  and  then  she  went  back 
and  dressed. 

"Q.  After  you  bad  gone  back  to  your  room, 
after  Iiaving  called  Mr.  and  Mrs.  Dunscombe, 
did  they  get  right  up?    A.  Tes,  sir. 

"Q.  And  then  did  they  come  to  your  room? 
A.  Tes;   they  came  in  the  front  room. 

"Q.  Both  of  them?  A.  Tes,  and  Aunt  Alma 
had  not  got  up,  and  Mrs.  Dunscombe  began  to 
talk  to  her  and  Mr.  Dunscombe — 

"Q.  (Interrupting)  I  can't  hear  you,  little 
girl;  what  I  asked  you  was  after  you  had  got- 
ten up  that  morning  and  called  Mr.  and  Mrs. 
Dunscombe,  they  got  up  soon,  did  they?  A. 
Yes,  sir. 

"Q.  They  got  up  pretty  soon  after  you  called 
them?    A.  Tes,  sir. 

"Q.  And  then  I  understand  that  both  of  them 
came  in  to  where  you  and  your  aunt  were?  A. 
Tes,  sir. 

"Q.  Were  yon  out  of  bed  at  that  time?  A. 
Tes,  sir. 

"Q.  Which  room  were  yon  in,  the  sleeping 
room,  or  had  you  gone  into  the  next  room? 
A.  I  was  sitting  in  the  front  room. 

"Q.  That  is  where  the  stove  is?    A.  Tes,  sir. 

"Q.  Had  you  been  back  to  bed  at  all,  or  had 
you  just  sat  down?  A.  I  had  been  back  to 
bed,  and  I  decided  to  get  up,  and  my  aunt  had 
not  got  up  yet. 

"Q.  Did  you  still  have  on  your  bath  robe? 
A.  Tes,  sir. 

"Q.  Tou  had  gone  from  your  bed  to  the 
sitting  room?    A.  Tes,  sir. 

"Q.  Is  there  a  door  that  leads  from  that  room 
to  the  bedroom?    A.    Tea,  air. 


"Q.  And  yon  aunt  was  in  the  bedroom  in 
bed?    A.  Tes,  sir. 

"Q.  Then  I  understand  you  and  Mr.  Duns- 
combe had  some  scufSing?    A.  Tes,  sir. 

"Q.  Tou  and  Mr.  Dunscombe  had  scuffled 
some  before  that  a  good  many  times?  A.  Tes, 
sir. 

"Q.  Do  yon  recollect  prior  to  that  time,  of 
baring  hid  his  glasses?    A  Tes. 

"Q.  At  night,  when  he  wanted  to  read  a 
paper?    A.  Tes,  sir;  in  a  playful  way,  is  all. 

"Q.  And  yon  played  back  and  forth  with  him, 
and  hid  hia  paper?    A.  Tes,  sir. 

"Q.  And  sometimes,  during  the  evening,  you 
would  scuffle  with  him  too?    A.  Tes,  sir. 

"Q.  Do  you  recollect  o1  jumping  on  him  once, 
and  tearing  a  hole  in  his  trousers  with  your 
shoe?  A.  Tes,  sir;  one  evening  when  I  was 
trying  to  get  away  from  him. 

"Q.  Is  it  not  true  a  great  many  times  when 
you  and  Mr.  Dunscombe  would  scuffle  around 
the  room,  that  lots  of  times  you  would  start  it 
by  teasing  him?  A.  Sometimes  Mrs.  Duns- 
combe would  say,  'Oo  and  hide  his  paper,'  and 
I  would,  and  he  would  grab  me,  and  that  is 
the  way  it  would  start. 

"Q.  Lots  of  times  it  would  start  just  that 
way?    A.  Tea. 

"Q.  When  you  were  scuffling  up  there  in  the 
room  that  Sunday  morning  after  Mr.  and  Mrs. 
Dunscombe  came  in,  did  Mr.  Dunscombe  have 
on  a  bath  robe?    A.  No,  sir. 

"Q.  Are  you  sure  of  that?    A.  Tes,  sir. 

"Q.  How  long  did  you  stay  in  the  front  room 
after  Mr.  and  Mrs.  Dunscombe  came  in?  A. 
He  began  to  pick  at  me,  and  then  said,  'I  am 
going  to  go  and  get  Alma  out  of  bed,'  and  she 
hollowed  for  me,  and  then  she  got  up,  and  then 
he  grabbed  me,  and  I  tried  to  get  away  from 
him. 

"Q.  That  was  all  a  part  of  the  same  scuffling, 
was  it  not;  just  a  continuation  of  your  scuf- 
fling? A.  No,  sir;  when  he  would  pinch  me 
like  that  I  would  try  and  get  away  from  him, 

"Q.  When  Mr.  Dunscombe  did  go  in  the  bed- 
room, your  aunt  was  in  bed?     A.  Tes. 

"Q.  Did  she  say  anything?  A.  She  said, 
'Ton  had  better  get  out  of  here;'  that  she 
wanted  to  get  up. 

"Q.  Is  that  all  that  you  can  remember  that 
she  said?  A.  Tes;  but  when  he  started  to  get 
in  bed  she  said,  'Well,  you  can  just  have  the 
bed  then,'  and  she  went  out  in  the  front  room, 
and  she  and  Mrs.  Dunscombe  were  out  in  the 
front  room. 

"Q.  Miss  Ruth,  did  Mr.  Dunscombe,  after  you 
were  scuffling  with  him  in  the  sitting  room 
wltere  the  stove  was,  just  off  the  bedroom  with 
the  door  open  and  your  aunt  in  bed,  did  you 
and  Mr.  Dunscombe  go  back  where  your  aunt 
was  both  at  the  same  time,  or  did  he  come 
after  you?  A.  He  went  in  and  said  he  was 
going  to  get  Alma  out  of  bed ;  she  hoUowed,  and 
I  run  in  and  jumped  in  bed  back  of  her,  and 
then  he  got  in  and  she  got  out 

"Q.  Were  the  covers  over  your  aunt  at  that 
time?    A.  Tes. 

"Q.  Did  you  get  in  under  the  cover?   A.  Tes. 

"Q.  In  back  of  her?    A.  Tes. 

"Q.  And  Mr.  Dunscombe  came  in,  and  he  got 
in  with  you?    A.  Tes. 

"Q.  Had  you  been  still  scuffling?  A.  No,  sir; 
I  had  not  been;  wben  he  came  in  there  I  quit. 
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"Q.  Didn't  h«  trr  to  puU  the  cotcfb  off  of 
your  aunt?     A.  Tea,  sir. 

"Q.  What  did  he  aay  to  her?  A.  I  don't  re- 
member, bnt  when  I  cot  in  he  got  in,  and  then 
she  got  out  and  said,  'Well,  you  can  Juat  have 
the  bed,'  and  then  he  grabbed  me. 

"Q.  That  waa  all  your  aunt  said  to  him  that 
yon  remember?    A.  Tes,  air. 

"Q.  I  onderstood  you  to  say  that  Mr.  Duna- 
combe  stayed  in  there  in  the  bed  aeveral  min- 
utes;   is  that  true?     A.  Tea,  air. 

"Q.  What  did  you  say  to  him  during  that 
time,  if  you  can  remember?  A.  I  don't  remem- 
ber, bat  I  told  him  to  let  me  alone,  and  he 
would  not,  and  then  waa  when  he  pinched  m« 
on  the  breast. 

'H2.  What  did  he  njl  A.  Said  he  would  not 
never  let  me  go. 

"Q.  Did  he  say  anything  else?  A.  Not  that 
I  remember,  bnt  I  kept  trying  to  get  away 
from  him. 

"Q.  Aa  near  aa  jrou  remember,  did  he  aay 
anything  else  that  yon  have  not  related?  A. 
He  asked  me — as  we  were  scuffling  and  I  waa 
trying  to  get  away  from  him,  and  he  would 
not  let  me  go,  and  I  hollowed  for  Aunt  Alma— 

"Q.  That  was  when  you  were  in  the  sitting 
room?    A.  No;   we  were  in  the  bed. 

"Q.  What  did  he  aay?  A.  He  said,  'Keep 
still,'  when  I  hollowed  for  Aunt  Alma. 

"Q.  Anything  else?     A.  No,  sir. 

"Q.  You  cannot  remember  anything  else?  A. 
No,  sir. 

"Q.  You  did  get  out  of  bed,  didn't  you?  A. 
Yes. 

"Q.  Was  Mr.  Donacombe  in  the  bed  when 
you  got  out?    A.  Tea." 

M.  C.  6arda»-,  the  only  other  witness  iised 
by  the  state  to  prove  the  case  in  chief,  testi- 
fied that  on  the  leth  day  of  February,  1919, 
he  and  his  wife  were  rooming  with  defendant 
In  a  room  adjoining  that  occupied  by  thepros- 
ecntlng  witness  and  her  aunt;  that  on  said 
morning,  at  about  8:30,  he  observed  defend- 
ant in  the  room  with  prosecuting  witness 
while  peeping  through  a  crack  in  the  door  be- 
tween their  two  rooms;  that  be  saw  defend- 
ant sit  down  on  the  bed,  and  then  lay  over 
on  the  bed;  then  witness  did  not  look  any 
more,  bnt  just  listened  for  a  while,  and  heard 
prosecuting  witness  hitting  defendant  on  the 
back  and  saying,  "Daddy,  quit  that."  De- 
fendant seemed  to  be  In  the  room  15  or  20 
minutes.  On  one  occasion  prior  to  that  he  had 
seen  prosecuting  witness  coming  out  of  de- 
fendant's room  about  11 :30  at  night.  On  the 
occasion  that  he  saw  defendant  In  prosecut- 
ing witness'  room,  on  February  16th,  both 
seemed  to  be  dressed  In  their  night  clothes. 

Defendant  testlfled  in  substance  that  he  was 
56  years  ot  age;  was  In  the  real  estate  and 
oil  business;  that  prosecuting  witness  and 
her  aunt  came  to  stay  at  their  bouse  about 
Christmas,  1918,  and  stayed  until  the  20th  of 
February,  1919;  that  another  lady  and  a  lit- 
tle boy  bad  another  room  rented  In  defend- 
ant's home;  that  the  little  boy  was  about  2 
years  old,  and  that  defendant  would  fre- 
quently play  with  him  and  the  prosecuting 
wltoMs;     that    proaecutiiig    witness    would 


scmietlmes  steal  defendant's  newspaper,  and 
hide  it,  and  also  his  reading  glasses,  and  de- 
fendant would  scuffle  with  her  at  times  in 
trying  to  get  such  things  back;  that  on  one 
occasion  the  prosecuting  witness  can^e  and 
got  In  the  bed  with  defendant  and  his  wife, 
but  was  on  the  outside  of  the  bed,  on  the 
other  side  of  defendant's  wife;  that  on  the 
morning  of  February  16th,  prosecuting  wit- 
ness got  up  earlier  than  d^endant  and  his 
wife  did,  and  came  and  called  them,  and  de- 
fendant's wife  went  into  the  kitchen  to  get 
breakfast  and  told  prosecuting  v^itness  to  get 
"Daddy  and  Alma  up  for  breakfast"  (rrfer- 
ring  to  defendant  and  prosecuting  witness' 
aunt);  that  prosecuting  witness  then  came 
in  and  started  to  pull  the  covers  off  of  de- 
fendant's bed,  and  defendant's  wife  also 
came  in  and  helped  prosecuting  witness,  and 
they  pulled  the  covers  off  of  defoidant  and 
pulled  defendant  out  of  bed;  that  defendant 
then  got  up  and  went  in  the  front  room  to 
put  on  his  shoes;  that  the  door  was  open  be- 
tween that  room  and  the  room  in  wbidi 
prosecuting  witness'  aunt  was  sleeping;  that 
defendant  was  wearing  a  big  cotton  flannel 
sleeping  robe;  that  prosecuting  witness 
came  In  and  said,  "Let's  pull  Alma  out  of 
bed,"  referring  to  her  aunt;  that  defendant 
and  prosecuting  vritnees  then  weat  Into  tbe 
room,  and  started  to  pull  Alma  out  of  bed; 
that  defendant  Jumped  over  on  the  back  edge 
and  started  to  kick  Alma  out  with  bis  feet, 
and  prosecuting  witness  Jumped  in  between 
them  and  helped  kick  her  aunt  out  of  the 
bed;  that  defendant  then  turned  and  poshed 
prosecuting  witness  out  of  the  bed,  covers 
and  all,  and  that  was  all  he  did  on  that  oc- 
casion ;  that  he  did  not  tn  any  way  attempt 
to  have  sexual  intercourse  with  prosecuting 
witness,  and  never  bad  any  such  Int^itipa: 
that  in  pushing  her  out  of  bed  he  mlgbt 
have  taken  bold  of  her,  but  did  not  knovc 
whether  in  doing  so  be  pinched  her  or  not; 
that  be  never  told  prosecuting  witness  not 
to  say  anything  about  it;  that  prosecuting 
witness  and  b«-  aqnt  ate  breakfast  with 
them  that' morning;  that  no  reference  vras 
made  to  this  occurrence;  that  they  stayed 
in  his  bouse  for  10  days  after  that,  and  were 
on  apparently  perfectly  good  relations  wltb 
him,  and  that  he  did  not  know  anything 
about  any  trouble  until  after  he  was  arrest- 
ed; that  prosecuting  witness  had  frequently  - 
Jumped  on  bis  back,  and  had  ridden  him 
around  tbe  bouse  in  a  playful  way,  and  he 
thought  nothing  more  of  it  than  he  would  If 
she  had  been  bis  own  child;  that  prosecuting 
witness  was  a  very  playful  child,  and  liked 
to  scuffle. 

On  cros»examlnatlon,  tbe  state  was  per- 
mitted to  ask  defendant  concerning  certain 
alleged  acts  of  immoral  conduct  of  a  similar 
nature  occurring  with  other  females  in  de- 
fendant's office  on  three  differait  occasions, 
ranging  in  time  from  about  9  months  to  15 
months  prior  to  tbe  alleged  conusiaslaa  of 
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tbis  offense.  (Defendant  denied  each  of  these 
occurr«ioes.  In  rebnttal  the  state  was  per- 
mitted, orer  objection  and  excepticm  of  de- 
fendant, to  Introdnce  witnesses  to  prove  these 
alleged  occurrences.  The  action  of  the  trial 
court  In  permitting  the  adnilGslon  of  sudi 
evidence  in  rebattid  forms  the  basis  of  the 
main  contentlim  of  counael  for  a  reversal 
of  this  Judgment 

[1]  The  authorities  are  divided  on  the 
question  of  whether  evidence  of  other  acta  of 
alleged  misconduct  of  a  slmUar  nature  Is  ad- 
missible in  a  case  of  this  kind  for  the  pur- 
pose of  proving  intent.  The  better  reasoned 
authorities,  in  our  opinion,  are  to  the  effect 
that  such  evidence  Is  admissible  for  that  pur- 
pose, with  proper  limitation  as  to  the  time  of 
such  occurrences,  in  order  to  avoid  the  ob- 
jection that  defendant  has  been  unfairly  sur- 
prised.    Wlgmore  on  Evidence,  section  367. 

The  evidence  In  this  case  as  to  defendant's 
guilt  of  the  crime  tor  which  he  was  convicted 
is  very  slight;  in  fact,  without  the  evidence 
introduced  In  rebuttal  of  the  other  alleged 
acts  of  Immoral  conduct  vrlth  other  females, 
there  is  practically  no  evidence  which  indi- 
cates an  intention  on  the  part  of  defendant  to 
rape  the  proseoating  witness  on  the  Sunday 
morning,  February  16th.  Certainly  the  wit- 
ness Gardner,  who  was  in  the  adjoining  room 
and  saw  defendant  on  the  bed  with  prosecut- 
ing witness,  apprehended  no  intention  of  de- 
fendant to  rape  her,  or  else  he  would  have 
broken  through  the  slight  partition  which 
separated  him  from  them.  The  wife  of  de- 
fendant and  the  aunt  of  the  prosecutrix 
were  also  in  the  bouse  at  that  time,  and 
knew  that  defendant  was  in  the  room  with 
prosecutrix.  Neither  of  them  were  used  as 
witnesses  in  this  case.  Why  the  aunt  of  the 
prosecutrix  was  not  need  by  the  state  does 
not  appear.  She  and  the  prosecutrix  ate 
breakfast  with  defendant  that  morning  after 
It  is  alleged  be  attempted  to  assault  prose- 
cntrlx,  and  also  stayed  at  their  house  for  10 
days  thereafter,  and  dnrlng  all  of  that  time 
prosecutrix  made  no  complaint  to  her  aunt 
or  to  anybody  else,  and  thereafter  ran  fre- 
quent errands  for  defendant  and  his  wife, 
and  also  made  trips  to  defendant's  office  un- 
accompanied. Prosecutrix  attempts  to  ex- 
plain her  conduct  in  this  respect  by  stating 
that  defendant  told  her  that  if  she  told  about 
it  there  was  no  telling  what  he  would  do, 
but  tfye  conduct  of  the  prosecutrix  and  those 
who  were  present  in  the  house  clearly  indi- 
cates a  lack  of  belief  on  the  part  of  all  of 


them  that  defendant  assaulted  the  prosecu- 
trix with  any  criminal  Intent  at  that  time. 

[2]  In  view  of  the  weak  and  unsatisfactory 
nature  of  the  evidence  of  the  guilt  of  defend- 
ant of  the  particular  offense  of  which  be 
was  convicted,  we  think  it  was  manifestly  un- 
fair to  him  to  permit  evidence  to  be  intro- 
duced in  rebuttal  of  these  alleged  separate  and 
distinct  acts  of  immoral  conduct  occurring 
with  females  other  than  the  prosecutrix  the 
nearest  of  which  in  point  of  time  occurred 
nearly  9  months  prior  to  the  commission  of 
this  alleged  offense,  and  under  circumstances, 
wholly  dissimilar.  E^rldence  of  this  charac- 
ter, when  admissible,  should  be  used  In  chief. 
The  state  should  not  ambush  defendant,  and, 
in  effect,  unfairly  surprise  him  by  waiting  to 
introduce  such  evidence  in  rebuttal. 

[3]  While  it  would  be  dlscretionaFy  with 
the  trial  court  to  permit  its  introduction  in 
rebuttal,  we  think  Its  admission  in  this  case,  ' 
under  the  circumstances,  was  clearly  an 
abuse  of  discretion  on  the  part  of  the  trial 
court,  and  prejudicial  to  defendant,  and  de- 
prived him  of  a  fair  opportunity  to  meet  an 
issue  which  should  have  been  presented  in 
chief. 

The  fbct  that  the  Jury  only  assessed  a  pun- 
ishment of  60  days  in  jail  for  an  offfensp 
which,  in  its  nature,  if  true,  is  so  heinous  as 
to  demand  at  least  a  penitentiary  s^itence, 
is  persuasive  that  even  with  this  unfair  re- 
buttal testimony  the  jury  had  some  doubt 
of  the  guilt  of  defendant  of  any  Intent  to  rav- 
ish the  prosecutrix. 

If  defendant  Is  guilty  of  the  offense 
charged,  a  punishment  of  60  days  in  jail  is 
ridiculous,  uncalled  for,  and  amounts  to  a 
prostitution  of  justice;  if  defendant  is  inno- 
cent, he  should  be  atqultted.  In  any  evmt, 
the  issue  should  be  presented  to  another  Jury 
in  an  orderly  and  legal  manner,  so  that  de- 
fendant may  liave  a  fair  opportunity  to  meet 
In  his  defense  all  the  issues  bearing  on  the 
material  ingredients  of  the  crime,  which 
shonUI  have  been  presented  in  the  state's 
case  In  chief. 

The  Attorney  General  has  filed  a  confession 
of  error  in  this  case,  admitting  that  the  evi- 
dence of  other  alleged  assaults  was  Imprc^er- 
ly  introduced  in  rebuttal,  and  expressing  the 
opinion  that  the  judgment  of  the  trial  court 
should  be  reversed. 

For  reasons  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded,  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

DOTIiB,  P.  J.,  and  BESSBX,  J.,  concur. 
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MEADE  V.  CHURCHILL.* 

(Sopreme  Oonrt  of  Oregon.    iSaj  17, 1921.) 

1.  Appeal  and  error«s>IOIO(l)— Flndlms  sup- 
ported  by  evidence  are  oonolHslve. 

Where  there  is  abundant  evidence  to  sup- 
port the  trial  conrfs  findings,  they  are  con- 
tinue on  the  Sopreme  Court. 

2.  Evidence  «=>83(7)  —  Sheriff  preeumed  to 
have  paid  proceeds  of  foreclosure  salo  to 
county  dark. 

Aa  there  is  a  legal  presumption  that  official 
duty  has  been  performed,  where  the  court  found 
that  a  mortgagee  receipted  to  the  county  derk 
for  the  proceeds  of  a  foredosnre  sale,  it  must 
be  presumed  that  the  sheriff  paid  the  money 
to  the  county  clerk. 

3.  Mortoaoes  «S3567(I)— Ownor  of  land  may 
suo  mortgagee  for  amonnt  received  on  sale 
In  axoess  of  amount  dae. 

Where  a  mortgagee  received  from  the  coun- 
ty derk  the  proceeds  of  a  foredosnre  sale  at 
-whidi  he  was  the  purchaser,  the  owner  and 
holder  of  the  record  title  may  sue  him  for  the 
excess  of  such  proceeds  above  the  amount  re- 
quired to  satisfy  the  foredosure  decree. 

4.  Interest  «s>ll — Mortgagee  refusing  to  pay 
exeass  on  sale  to  owner  Is  Habis  for  Interest. 

Where  a  mortgagee  receiving  the  proceeds 
of  a  foredosure  sale  refused  on  demand  to 
pay  the  owner  of  the  land  the  amount  in  ex- 
cess of  that  required  to  satisfy  the  foredosure 
decree,  such  owner  is  entitled  to  interest  under 
Or.  Laws,  |  7988,  snbd.  S,  providing  for  inter- 
est on  money  received  to  the  use  of  another 
and  retained  beyond  a  reasonable  time,  as  her 
claim  was  founded  upon  a  legal  liabOity,  and 
not  on  mere  equity  and  good  consdence. 

Ein  Banc. 

Appeal  from  Clrcnlt  Court,  Xultnomali 
County ;  Robert  O.  Morrow,  Judge. 

Action  by  Minnie  A.  Meade  against  Arthur 
M.  Churchill.  From  a  judgment  for  plain- 
tier,  defendant  appeals.    AiSrmed. 

Plaintiff  alleges  that  on  August  26, 1916,  in 
the  circuit  court  of  Tillamook  county,  the 
defendant  recovered  a  decree  againBt  herself 
and  husband  for  $16,875,  with  Interest  at 
the  rate  of  6  per  cent  per  annum  from  July 
1, 1916 ;  for  the  further  sum  of  $158.15,  with 
interest  at  the  rate  of  10  per  cent  from  Oc- 
tober 10,  1916;  for  $1,000  attorneys'  fees, 
and  $61.80  as  costs,  which  upon  appeal  to 
this  court  was  affirmed  except  as  to  the  Item 
of  costs.  The  decree  provided  for  the  fore- 
closure of  a  real  mortgage  upon  lands  in  Till- 
amook and  Multnomah  counties,  and  that 
the  ^property  should  be  sold  and  the  proceeds 
applied  to  the  satisfaction  of  the  decree.  It 
was  founded  upon  an  indebtedness  whldh 
was  also  secured  by  two  certain  chattel  mort- 
gages on  personal  prcverty  In  Tillamook  coun- 
ty. It  is  then  alleged  that  on  September  9, 
1916,  $67  was  realized  from  the  sale  of  the. 


personal  property  described  In  one  chattd 
mortgage ;  that  on  October  20,  1916,  $920.51 
was  realized  upon  the  sale  of  personal  prop- 
erty described  in  the  other  chattel  mortgage ; 
that  on  September  28,  1916.  the  Tillamook 
real  estate  was  sold  under  the  decree  for 
$15,000 ;  and,  that  the  proceeds  of  all  of  such 
sales  were  duly  credited  upon  the  decree.  In 
paragraph  8  of  the  complaint.  It  is  alleged: 

"That  by  reason  of  the  foregoing  sales,  and 
the  several  sums  received  thereunder,  on  the 
23d  day  of  October,  1916,  there  was  due  and 
unpaid  on  the  said  judgment  and  decree  of  the 
drcnit  court  for  Tillamook  county,  the  sum  of 
$2,335.06,  and  no  more;"  that  an  execution 
was  duly  issued  for  the  sale  of  the  real  prop- 
erty in  Multnomah  County,  and  that  property 
was  sold  on  October  23, 1916,  for  $3,110,  "which 
som  was  paid  over  to  the  defendant  on  or  about 
said  date,  for  which  the  defendant  receipted" 
the  county  derk  of  Tillamook  county ;  that 
from  the  proceeds  of  said  sale,  $2,335.05,  and 
no  more,  should  have  been  applied  to  the  full 
and  complete  satisfaction  of  the  decree;  that 
the  balance,  $774.95  belongs  to  the  plaintiff, 
but  is  now  in  the  hands  of  the  defendant,  for 
wliich  plaintiff  duly  demanded  payment  from 
the  defendant,  with  interest,  but  that  he  re- 
fuses to  pay  the  same  or  any  part  of  it;  and 
that  after  the  sales  of  real  property  were  made 
and  on  November  20,  1916,  each  of  them  were 
duly  confirmed  by  the  circuit  court  of  Tillamook 
County. 

Plalntlfl  iM-ays  for  Judgment  for  $774:95, 
with  Interest  at  6  per  cent,  from  October  23, 
1916.  For  asswer,  defendant  admits  the 
roiditlon  of  the  decree  in  the  circuit  court 
of  TlUamook  county  as  alleged,  and  that 
the  debt  was  secured  by  the  chattel  mort- 
gages; "denies  that  more  than  $14,985  was 
realized  to  ai^ly  on  the  Judgment  mentioned 
in  its  complaint"  for  the  sale  of  the  real 
property  In  Tillamook  county;  admits  the 
amount  of  the  sales  for  the  other  property; 
"denies  that  the  amonnt  unpaid  on  October 
23,  1916,  on  said  Judgment  is  correctly  stated 
In  paragraph  8  of  the  complaint;"  admits 
that  the  sales  of  the  real  property  were  con- 
firmed,, and  that  the  defendant  has  refused 
to  pay  plaintUTs  claim  or  any  part  of  it; 
and  denies  all  other  allegations  of  the  com- 
plaint In  December,  1919,  the  cause  was 
tried  without  a  Jury,  and  the  court  made 
findings  of  fact  sustaining  the  all^ations  of 
the  complaint,  upon  which  Judgment  was  ren- 
dered In  favor  of  the  plaintiff  for  $754.73, 
with  Interest  at  the  rate  of  6  per  cent,  per 
annum  from  October  23, 1916,  and  costs,  from 
Which  the  defendant  appeuls,  claiming  that 
the  court  erred  in  the  admission  of  evidence, 
in  overruling  his  motion  for  a  nonsuit,  in 
finding  that  on  October  23,  1916,  there  was 
due  and  unpaid  on  the  decree  $2,340.02  and 
no  more,  or  that  $3,094.76  was  paid  to  the 
def^dant  <m  October  23, 1916,  or  that  $7.'>4.73 
or  any  other  sum  was  due  and  owing  the 
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plaintiff,  and  In  not  entering  a  Jndgment  in 
tavor  of  the  defendant. 

Botta  &  \nnslow,  of  Tillamook,  for  appel- 
lant 

Johnson  &  Handley,  of  Tillamook,  and 
^nibnr,  Spencer,.  Beckett  &  Howell,  of  Port- 
land, for  ree^ndent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  This  action  grows  oot  of  the  sales 
of  certain  real  property  which  were  made 
nnder  the  decree  of  the  circuit  conrt  of  Tilla- 
mook county,  in  a  suit  in  whidi  Minnie  A. 
Meade,  the  plaintiff  here,  and  her  husband 
were  the  defendants,  and  Arthur  M.  Church- 
ill, the  deftedant  here,  was  the  plaintiff, 
and  the  sales  of  personal  property  nnder 
two  different  chattel  mortgages  which  the 
Meadea  gave  to  Chnrchlll  to  secure  the  defbt 
upon  which  the  decree  was  founded.  The 
cause  was  tried  without  a  Jury,  and  the  court 
found  as  a  fact  that  from  the  net  proceeds  of 
the  sales  of  the  perscmal  property  nnder  the 
chattel  mortgages,  and  the  land  in  Tillamook 
county,  "on  the  23d  day  of  October,  1910, 
there  was  due  and  uiyiaid  on  the  said  Judg- 
ment and  decree  of  the  circuit  court  for  Tilla- 
mook county  the  sum  of  $2,340.02,  and  no 
more."  The  conrt  farther  found  that,  by 
Tlrtne  of  an  execution,  the  real  property  In 
Multnomah  county  was  duly  levied  upon  and 
sold  on  October  16, 1916,  for  $3,094.76.  "which 
arum  was  paid  over  to  the  def^dant  on  or 
abont  said  date,  for  whidi  the  defendant  duly 
receipted  the  clerk  of  the  drcult  ooort  for 
GMlIamook  county.  Or." 

[1, 2]  The  complete  judgment  roll  in  the 
soft  of  Churdtlll  against  Meade  et  ux  was  in- 
troduced in  evidence.    In  that  record,  cou- 
pled with  the  admissions  made  in  the  answer, 
there  is  abundant  evidence  to  support  all  the 
findings  of  the  trial  court,  and  for  sudi  rea- 
son  they  are   conclusive  upon   this   court. 
From   them  it   appears   that  there  was   a 
net  balance  of  $754.73  from  the  proceeds  of 
the  combined  sales  of  the  real  and  personal 
property  after  the  decree  was  satisfied  in 
full,  and  that  the  surplus  was  paid  over  to 
the  defendant,  for  which  he  duly  receipted 
the  county  clerk.    There  is  a  legal  presump- 
tion that  ofiidal  duty  has  been  performed. 
The  property  was  sold  by  the  sheriff,  who,  in 
the  course  of  his  official  duty,  would  receive 
the  proceeds  of  the  sale  or  its  equivalent, 
and  account  for  or  pay  the  money  to  the 
county  derk.    The  court,  having  found  that 
the  money  from  the  sale  of  the  real  property- 
In  Multnomah  county  was  paid  to  the  defend- 
ant, and  that  he  "duly  receipted  the  derk  of 
the  circuit  court  for  Tillamook  county,  Or.," 
for  tbe  money,  it  must  follow  as  a  legal  pre- 
sumption that  the  aberltt  paid  the  money  to 
the  county  derk. 

[S]  The  defendant  dtes  and  relies  upon  the 
case  of  Burbank  v.  Dodd,  4  Pac.  303,  which 
la  a  per  curiam  opinion  of  this  court  not  pub- 
lisbed  In  the  Oregon  Beports,  and  which  says: 


"No  action  can  be  maintained  by  the  plain- 
tiff in  an  execution  to  recover  from  a  bidder 
at  a  sheriff's  gale  thereunto  the  amount  bid 
by  him,  but  not  paid  over  to  snch  officer;  the 
sheriff  only  can  maintain  snch  an  aedon." 

There  the  plalntifTs  property  was  sold  at 
a  sheriff's  sale,  and  the  purdiaser  failed  to 
pay  the  money  to  the  sheriff,  and  did  not 
make  good  bis  bid.  and  the  plaintiff  in  the 
writ  sued  the  bidder  for  the  amount  of  his 
bid.  It  was  there  held  that  the  sheriff  only 
could  maintain  the  action  against  the  bid- 
der. Under  the  facts  shown  to  exist  here^ 
that  case  is  not  in  point.  In  the  instant  case 
the  conrt  found  as  a  fact  that  the  money  was 
paid  ova:  and  ddlvered  to  the  defendant 
here,  who  was  the  plaintiff  in  the  writ  It 
is  also  contended  that  there  is  no  privity  of 
contract  and  that  the  plaintiff  cannot  re- 
cover in  this  kind  of  an  action.  No  motion 
or  demurrer  was  filed  to  the  complaint,  and 
it  was  agreed  that  plaintiff  was  the  owner  of, 
and  hdd  the  record  title  to,  the  real  propw- 
ty  which  was  sold,  and  that  the  only  Interest 
which  her  hiulband  had  in  the  land  was  an 
indioate  right  of  curtesy. 

For  the  purposes  of  this  opinion,  we  must 
assume  that  the  defendant's  decree  against 
the  plaintiff  and  her  husband  is  fully  satis- 
fied, and  that  from  the  sales  of  the  property 
he  received  and  now  has  $754.73  over  and 
above  the  full  amount  of  his  decree.  The 
case  of  Brand  et  al.  v.  Williams,  29  Minn. 
238,  13  N.  W.  42,  is  square  in  point  There, 
the  sheriff  of  L(yon  county  "held  in  his  posseiH 
sion  a  stock  of  goods  of  Robinson  &  Maas, 
under  the  levies  of  execution  against  theca 
In  favor  of.  various  Judgment  creditors,  in- 
duding  the  plaintiffs."  Three  of  the  execu- 
tion liois  "amounting  to  less  than  $2,000, 
were  prior  to  that  of  the  plaintiffs,  whidi 
was  the  fourth  in  order,  and  amounted  to 
over  $1,000."  Under  the  writ,  the  sheriff  sold 
the  stock  of  goods  for  $4,000,  which  was  suf- 
fldent  to  satisfy  all  of  the  executions  and 
the  money  was  paid  to  him.  The  defendant, 
Imowlng  all  of  the  facts  "Induced  and  caused 
the  sheriff  to  pay  over  to  him  all  <^  the  pro- 
ceeds of  the  sale  of  said  goods  which  was 
left  after  paying  the  amount  of  the  first  exe- 
cution [$8001,  including  the  portion  thereof 
belonging  to  plaintiffs,  and,  although  request- 
ed to  pay  over  their  sliare  to  plaintiffs,  re- 
fuses to  do  so."  It  was  there  contended  that 
the  plaintiffs'  cause  of  action  was  against 
the  slieriff.    Hie  court  held: 

"It  was  immaterial  that  the  sheriff  paid  the 
money  to  defendant  in  his  wrong,  and  that 
plaintiffs  may  still  have  their  remedy  against 
him.  Having  a  choice  of  remedies,  the  plain- 
tiffs may  elect" 

[4]  The  defendant  farther  contends  tliat 
the  trial  court  erred  In  allowing  Interest  from 
October  23,  1916,  when  the  defendant  re- 
ceipted for  the  money.    In  the  instant  case 
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th«  defendant  did  not  offer  any  evidence,  and 
tbere  is  no  dispute  as  to  any  material  facts. 
Section  7888,  Or.  L.,  says: 

"The  rate  of  interest  in  this  state  shall  be  six 
per  centum  per  annum  and  no  more,  and  shall 
be   payable   In   the   following   cases,   to    wit: 

•    *    * 

"Subd.  S.  On  money  reeelred  to  the  nse  of 
another  and  retained  beyond  a  reasonable  time 
without  the  owner's  consent,  expressed  or  im- 
plied." 

Upon  the  theory  that  this  Is  an  action  for 
money  had  and  received,  under  the  decision 
of  this  court  in  Graham  r.  Merchant,  43  Or. 
294,  72  Pac.  1088,  the  plaintiff  would  be  en- 
titled to  interest  from  October  23, 1916.  That 
decision  was  further  explained,  and  in  some 
respects  overruled,  in  Holtz  v.  Olds,  84  Or. 
567,  164  Pac.  1184,  which  is  also  an  action 
for  money  had  and  received.  On  page  581  of 
the  opinicm  (164  Pac.  U.8^,  it  is  said: 

"If  A.  pays  money  to  B.  to  l>e  given  to  O.,  the 
money  has  been  received  by  B.  to  the  use  of  0. 
From  the  moment  of  the  payment  to  B.  the 
money  belongs  to  C,  and  not  to  B.,  for  it  was 
in  fact  received  for  the  use  of  C,  and  at  no 
time  is  B.  the  owner  of  the  money.  Interest 
can  be  allowed  only  when  two  elements  com- 
bine: (1)  The  money  must  be  received  to  the 
use  of  another;  and  (2),  it  must  be  retained 
beyond  a  reasonable  time  without  the  owner's 
consent.  When  the  statute  speaks  of  money 
received  to  the  use  of  another,  it  means  mon«y 
which  in  fact  is  received  to  the  use  of  another; 
it  does  not  include  money  which,  by  the  aid 
of  a  legal  fiction,  interposed  after  the  actual 
receipt  of  the  money,  is  treated  as  money  re- 
ceived to  the  nse  of  another.  •  •  •  The 
statute  contemplates  that  the  person  who  actu- 
ally has  the  money  is  at  no  time  the  owner, 
but  he  has  only  received  the  money  to  the  use 
of  another,  who  is,  in  truth,  the  owner  during 
all  the  time.  When  the  statute  speaks  of  the 
consent  of  the  owner,  it  necessarily  signifies 
that  some  person  other  than  the  holder  of  the 
money  is,  in  fact,  and  not  by  reason  of  a 
fiction,  the  owner." 

As  to  the  instant  case,  in  the  ordinary 
coarse  of  business,  the  defendant  would  have 
paid  the  $3,004.75  in  money  or  its  equivalent 
to  the  sheriff  who  made  the  sale,  and  the 
sheriff  would  have  paid  it  to  the  county 
clerk,  and  he  would  have  paid  the  defendant 
the  amount  necessary  to  fully  satisfy  his 
decree,  and  would  have  then  paid  the  re- 
maining amount  of  $754.73  to  the  plaintiff 
here.  After  the  sale  was  made,  that  anrount 
legally  became  and  was  her  money,  and  it 
never  was  the  money  of  the  defendant,  and 
should  not  .have  been  paid  to  him.  If  the 
money  had  remained  with  the  county  clerk, 
and  he  had  refused  to  pay  it  over,  he  would 
have  been  legally  liable  to  the  plaintiff.  Here 
the  county  clerk  ddlvered  plaintiff's  money 
to  the  defendant,  who  refused  to  pay  it  to 
the  plaintiff.  It  was  her  money,  and  she 
does  not  have  to  resort  to  any  legal  fiction  to 


recover  It  from  the  defendant  Her  claim 
is  not  based  upon  equity  and  golod  conscience. 
It  is  founded  upon  a  legal  liability  whldb  at- 
tached at  the  time  defendant  took  and  re- 
ceipted for  her  money. 
Judgment  is  afBi-med. 


(100  Or.  S87) 


WHITE  V.  WHITE. 


(Saprem*  <3onrt  of  Oregon.    May  17,  1921.) 

1.  DIvoroe  «=»I30— Evldenoe  ssfflolent  to  es- 
tablish defendant's  onieity. 

In  an  action  for  divorce  on  the  ground  of 
the  husband's  cruelty,  evidence  held  sufficient 
to  eetablisli  Us  cruelty. 

2.  Divorce  «=»27(6)— Compelllag  wife  to  snb- 
mlt  to  abortion  entitles  her  to  divorce. 

That  a  husband  compels  his  wife  to  submit 
to  an  abortion  entitles  her  to  a  divorce  on  the 
ground  of  cruelty  and  inhuman  treatment. 

3.  Dlvorae  <8=»I08— Where  cruelty  Is  alleged. 
-  the  particular  acts  relied  on  must  be  sub- 
stantially proved. 

Where  cruelty  is  alleged  as  a  ground  of 
divorce,  the  particular  acts  relied  on  in  the 
complaint  to  establish  it  must  be  substantial- 
ly proved  as  alleged. 

4.  Divorce  €=»  1 08— Evidence  of  acts  of  eruelty 
not  pleaded  may  be  shown  In  corroboration. 

While  a  divorce  cannot  be  granted  for  par- 
ticular acts  of  cruelty  not  pleaded,  yet  evidence 
of  acts  not  alleged  may  be  admitted  in  explana- 
tion, corroboration,  or  aggravation  of  those 
specially  charged;  so,  where  the  act  of  the 
husband  in  tying  bis  Vife  down  while  she  was 
pregnant  was  not  alleged,  it  might  be  proved 
in  corroboration,  etc. 

5.  Divorce  ®=3S5— Decree  should  not  be  grant- 
ed where  parties  are  mntnally  at  fault. 

A  decree  of  divorce  should  not  be  granted 
where  the  parties  have  mutually  contributed  to 
the  condition  complained  of. 

6.  DIvoroe  ®=»46— DIvoroe  cannot  be  granted 
unless  cruelty  oomplalned  of  Is  unprovoked. 

To  warrant  a  divorce  on  the  ground  of 
cruel  and  inhuman  treatment  by  one  spouse 
towards  the  other,  it  must  appear  that  sucb 
treatment  was  unjustified  by  provocaUon  and 
was  out  of  proportion  of  any  offense  of  the 
complaining  spouse. 

7.  DIvoroe  ®s>l82— Allowaaoe  of  suit   money 
for  appeal  proper. 

Where  the  defendamt  husband  appealed 
from  a  decree  of  divorce  and  the  small  allow- 
ance for  suit  money  had  been  entirely  exhausted 
in  paytaent  of  witness  fees  in  the  trial  court, 
the  Supreme  Court  should  grant  an  additional 
allowance  sufficient  to  compensate  the  wife  for 
her  reasonable  outlay  and  expense  attecdant 
upon  the  appeal. 

D^artment  1. 

Appeal  from  Orcnit  (Tourt,  Linn  County: 
Percy  B,  Kelly,  Judge. 
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Action  tor  divorce  hf  Berta  K.  Wblte 
against  D.  C.  White.  From  a  Judgment  tor 
plaintiff,  defendant  appeals.    AflBrmed. 

See,  also,  190  Pac.  069. 

Tbis  is  an  appeal  from  a  decree  annulling 
the  bonds  of  matrimony  theretofore  existing 
between  the  plaintiff  and  the  defendant. 
Berta  K.  White,  plaintiff  and  respondent, 
and  D.  C.  White,  defendant  and  appellant, 
were  intermarried  at  Seattle,  Wash.,  On  the 
leth  day  of  November,  1916.  The  issne  of 
their  marriage  is  Carol  Anita  White,  bom  on 
August  17, 1917,  In  Linn  county,  Or. 

For  grounds  of  divorce,  plaintiff  alleges 
that  the  defendant  has  treated  her  in  a  cruel 
and  inhuman  manner  and  has  been  guilty  of 
personal  indignities,  rendering  life  with  him 
burdensome.  She  diarges,  among  other 
things,  that  by  duress  defendant  forced  her 
and  her  minor  ctilld  to  leave  their  home  and 
has  since  refused  to  live  or  cohabit  with  her ; 
that  about  the  first  of  December,  1916,  when 
plaintiff  ascertained  she  was  pregnant  with 
child,  the  defendant  became  angry  and 
cursed  her,  and  against  the  wish  and  con- 
sent of  plaintiff  the  defendant  secured  an 
Instroment  and  some  medical  tablets  and  at- 
tempted to  perform  an  abortion  ui)on  her; 
that  defendant  failed  to  provide  xdalntiff 
with  the  necessaries  of  life,  and  when  in  a 
delicate  condition  she  was  forced  to  seek  and 
do  manual  labor;  that  defendant  brou^t 
Into  their  home  two  daughters  by  a  former 
marriage,  IS  and  15  years  of  age,  and  permit- 
ted them  to  insult,  humiliate,  and  abuse 
plaintiff;  that  when  plaintiff  was  confined 
in  childbirth  defendant  refused  to  care  for 
or  to  secure  assistance  for  plaintiff,  and  told 
her  his  dan^ters  could  raider  h»  all  the 
assistance  that  was  necessary;  that  on  the 
17tli  day  of  August,  1917,  when  the  girl  baby 
of  plaintiff  and  defendant  was  bom,  defend- 
ant became  angry  and  expressed  his  disap- 
pointment because  said  child  was  not  a  boy, 
and  that  defendant  has  falsely  accused  plain- 
tlir  of  being  of  unsoimd  mind.  Plaintiff 
prays  for  a  decree  dissolving  the  marriage 
contract  existing  between  herself  and  defend- 
ant, tor  the  care  and  custody  of  their  child, 
for  suit  money  Including  attorney's  fees;  for 
permanent  alimony,  and  for  a  third  of  de- 
fendant's real  property. 

Defendant  denies  the  cruel  and  inhuman 
treatment  and  personal  indignities  complain- 
ed of  by  plaintiff,  and  sets  up  a  cross-com- 
plaint in  which  he  seeks  a  decree  of  divorce 
and  prays  that  he  be  awarded  the  care  and 
custody  of  the  said  child.  His  cross-com- 
plaint asserts,  among  other  things,  that  the 
Il^aintiff  is  addicted  to  the  use  of  bad  lan- 
guage; that  she  has  a  violent  and  ungov- 
ernable temper ;  that  upon  one  occasion  she 
attacked  him  with  an  iron  rake  and  with  her 
fists,  then  screamed  for  help  in  order  to  give 
the  Impression  that  defendant  was  the  ag- 
greeaor ;    that  she  has  onmerdfully  beaten  i 


the  said  child;  that  on  February  10,  1919, 
she  attacked  defendant  and  used  much  abu- 
sive language;  that  plaintiff  is  abnormal, 
and  that  she  has  wrongfully  and  without 
cause  villfled  defendant  and  hia  daughter,' 
whom  she  designated  a  "red-headed  sow." 
In  part,  the  court's  findings  of  fact  are: 

"That  plaintiff  has  not  been  guilty  of  the 
alleged  cruel  and  inhuman  treatment  of  and 
personal  iDdignities  towards  defendant  as  al- 
leged in  defendant's  answer  and  cross-oomplaint 
herein,  nor  of  any  cruel  or  inhuman  treatment 
of  defendant    •    •    • 

"That  defendant  has  been  guilty  of  cruel  and 
inhuman  treatment  of  plaintiff  and  personal 
indignities  toward  her.    •    •    • 

"*  *  •  With  a  disregard  of  his  marital 
duty  *  •  •  defendant  has  failed  to  provide  a 
suitable  home  for  plaintiff,  by  reason  of  which 
faUure  on  defendant's  part,  plaintiff  hai  suf- 
fered humiliation,  discomfort,  and  inconven- 
ience.   •    •• 

"That,  while  plaintiff  was  enceinte,  defend- 
ant accused  plaintiff  of  being  crazy,  altbongh 
advised  by,  *  *  *  a  skilled  physician,  that 
plaintiff  was  not  •  •  •  mentally  unsound, 
although  she  was  experiencing  nervousness 
common  to  cases  of  pregnancy.    •    •    • 

"That  without  any  professional  advice  so  to 
do,  while  plaintiff  was  in  the  delicate  condi- 
tion aforesaid,  defendant,  by  and  with  the  aid 
and  assistance  of  Ilia  daughters  by  a  former 
marriage,  on  several  occasions  strapped  plain- 
tiff down  to  the  bedstead,  tying  her  thereto 
with  a  rope.    •    •    • 

"That,    without    any    Just    cause    therefor, 

*  *  •  defendant  represented  to  his  neigh- 
bors that  his  wife,  the  plaintiff,  was  crazy. 

"Tliat  defendant  has  directed  and  commanded 
his  two  danghters,  when  they  were  living  with 
plaintiff  and  defendant,  to  disregard  plaintiff's 
requests  and  to  refuse  to  obey  plaintiff.   '•    •    • 

"That  defendant  has  not  famished  plaintiff 

*  *  *  with  clothing  necessary  for  her  use 
and  comfort;  bat  defendant  has  exacted  of 
plaintiff  more  work,  labor,  toll,  and  services 
than  their  drcumstances  reasonably  warranted. 

"That  defendant's  attitude  and  course  of 
conduct  toward  plaintiff  with  reference  to  the 
approach  and  advent  of  their  baby  was  such 
as  to  greatiy  distress  plaintiff  and  to  render 
her  unduly  excited  and  morbidly  nervous,  in 
that  defendant  without  any  just  reason  insisted 
that  he  could  not  afford  to  have  another  child, 
continually  represpnted  to  plaintiff  that  its 
advent  would  be  calamitous. and  its  necessities 
and  demands  difficult  if  not  impossible  for  him 
to  meet    •    •    • 

"That  in  discussing  with  plaintiff  the  theories 
approved  by  defendant  with  respect  to  psychi- 
cal, moral,  and  spiritual  phenomena,  defendant 
has  evinced  a  disregard  of  plaintiff's  feelings, 
and  has  unjustly  reflected  upon  plaintiff's  in- 
tellectual capadty  to  comprehend  and  her  es- 
thetic ability  to  assimilate  the  same;  and 
wrongfully,  without  any  cause  the-refor  and 
for  the  purpose  of  wounding  plaintiff's  feelings, 
and  humiliating  and  distressing  plaintiff,  defend- 
ant has  assumed  an  unwarranted  and  indefeUBi- 
ble  attitude  of  superiority  over  plaintiff  with 
reference  thereto. 

"That  defemdant  wrongfully  insisted  upon  a 
separation  from   plaintiff  and  caused  her  to 
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leave  her  home  by  threatening  that  if  she  did 
not  leave  he  would  institnte  suit  against  her. 

"^Hiat,  despite  plaintiff's  extreme  nervousness 
and  manifestly  abnormal  temperament,  due  in 
part  at  least  to  her  unfortunate  and  unhappy 
marital  experiences,  she,  plaintiff,  is  the  propA 
party  hereto  at  this  time  to  have  the  care  and 
custody  of  Carol  Anita  White,  the  infant  child 
of  plaintiff  and  defendant. 

"That  defendant  is  the  owner  of  the  follow- 
ing described  real  property,  to  wit: 

"Beginning  18.52  chains  west  of  the  S.  B.  cor- 
ner of  the  D.  li.  C.  of  0«o.  Cline,  same  being 
daim  84  in  township  11  south  of  range  4  west, 
running  thence  north  16  deg.  15  min.  west 
14.47  chains;  thence  south  61  deg.  16  min. 
west  6.00  chains;  thence  north  38  deg.  46  min. 
west  3.00  diains  to  the  center  of  Calapooia 
creek;  thence  along  the  center  of  said  creek 
north  34  deg.  west  7.64  chains  to  the  center 
of  the  Albany  and  Corvallis  county  road;  thence 
south  58  deg.  15  min.  west  4.75  chains;  thence 
south  36  deg.  west  14.67  chains  to  the  center  of 
the  Peoria  and  Albany  county  road;  thence 
along  the  center  of  said  road*  south  18  deg. 
east  6.21  chains  to  the  south  line  of  said  U.  L>. 
C.;  thence  east  25.50  chains  to  the  place  of 
beginning,  containing  32.14  acres,  more  or  less, 
all  being  in  lann  county.  Or.;   also, 

"The  north  one-half  of  tract  No.  two  (2)  in 
Tremont  tracts,  township  11  south,  range  3 
west  of  the  Willamette  Meridian  in  Ldnn  coun- 
ty, Or.,  as  is  shown  by  the  maps  and  plats 
thereof  now  on  file  in  the  county  recorder's  of- 
fice for  said  county,  and  containing  5  acres; 
and  also, 

"The  northeast  quarter  of  the  southeast  quar- 
ter of  section  36,  township  0  south,  range  3 
east  of  the  Willamette  Meridian,  containing  40 
acres  in  Linn  county,  Or. 

"That  $15  per  month  is  a  reasonable  sum  for 
defendant  to  contribute  for  the  support  and 
maintenance  of  said  Carol  Anita  White." 

Based  upon  the  conclnslons  of  law  drawn 
from  the  foregoing  findings  of  fact,  the  court 
decreed  that  the  bonds  of  matrimony  existing 
between  plaintiff  and  defendant  be  dissolved, 
and  that  she  be  declared  to  be  the  owner  la 
fee  of  one-third  of  the  above-described  prop- 
erty; that  she  be  granted  the  custody  of 
Carol  Anita  White;  that  the  defendant  con- 
tribute $15  per  month  to  be  paid  on  or  before 
the  10th  day  of  each  month  thereafter,  and 
that  plaintiff  recover  costs  and  disburse- 
ments. 

From  the  decree  defendant  appeals,  and 
alleges  manifest  error  on  the  face  of  the 
record,  in  this: 

"That  the  court  erred  in  its  findings  of  facts 
Nos.  4,  5,  6,  7,  8,  0,  10.  11,  12,  13,  14,  16,  and 
17,  and  in  each  of  said  findings,  in  that  the 
same  were  not,  and  each  of  them  is  not,  sup- 
ported by  the  evidence,  and  that  they  are,  and 
each  of  them  is,  contrary  to  the  evidence." 

Dan  Johnston,  of  Albany,  for  appellant. 

J.  R.  Wyatt,  of  Albany  (Weatherford  & 
Wyatt  and  Hewitt  &  Sox,  all  of  Albany,  on 
the  brief),  for  respondent 

BROWN,  J.  (after  stating  the  facts  as 
aUove).    [1]    Did  the  defendant  prove  the  «!• 


legations  contained  In  his  answer  and  cross- 
oomplalnt?  Our  answer  Is  In  the  negative. 
The  trial  court  said: 

"That  plaintiff  has  not  been  guilty  of  the 
alleged  cruel  and  inhuman  treatment  of,  and 
pergonal  indignities  towards,  defendant,  as  al- 
leged in  d^endant's  answer  and  cross-complaint 
herein." 

We  agree  with  the  conrt  In  this  condiulon. 
The  trial  court  had  the  advantage  of  obaerr- 
Ing  the  manner,  appearance,  and  6emea.nor  of 
each  witness  while  testifying.  The  record 
shows  that  each  party  to  this  suit  was  ably 
represented  by  counsel.  As  a  witness,  plain- 
tiff was  carefully  interrogated  by  counsel  for 
each  party,  and  thereafter  she  was  exhaos- 
tiv^y  questioned  by  the  court  Her  open, 
frank,  and  candid  answers  to  the  many  In- 
quiries put  to  her  bear  the  impress  of  sincer- 
ity and  honesty.  Upon  the  other  hand,  there 
is  running  through  the  defendant's  testimony 
a  vein  of  arrogance  that  reveals  the  egoism  of 
the  man.  He  would  assume  the  prerogative 
of  the  court,  for  we  find  that  he  admonishes 
the  opposing  counsel  and  tells  him  he  is  wast- 
ing time;  that  when  plaintiff's  Exhibit  3,  a 
letter  written  by  defoidant  to  his  wife  prior 
to  their  marriage,  is  offered  in  evidence,  be 
assumes  the  role  of  counsel  and  objects  to  its 
introduction.  While  testifying  concerning  an 
Incident  relating  to  shaving,  the  defendant 
in  referring  to  his  wife,  said:  "I  did  not  like 
to  trust  myself  in  the  bands  of  a  crazy  wo- 
man with  a  razor." 

Defendant  would  have  the  court  believe 
that  it  was  on  account  of  the  plaintiff's  re- 
lationship, that  Is,  because  she  was  a  sister 
of  his  first  wife  and  an  aunt  of  his  daugh- 
ters— that  he  was  "Induced  to  consider  her  at 
all" ;  that  in  fact,  In  their  matrimonial  ven- 
ture she  was  "the  aggressor."  Defendant's 
testimony  was  to  the  effect  that  It  was  upon 
her  solicitations  and  entreaties  that  he  mar- 
ried her.  However,  while  upon  the  wit- 
ness stand,  he  was  confronted  with  letters 
in  bis  own  handwriting,  and  from  one  of 
which  we  carve  this  statement: 

"I  have  before  now  felt  just  as  much  thrill 
and  glamour,  but  never  was  it  accompanied 
with  the  conviction  that  I  was  getting  the  right 
one.  There  was  always  a  question  or  a  lade 
of  sense  of  security  coupled  with  it  which  is 
missing  in  this  case.  My  love,  natural  inclina- 
tion and  judgment  are  all  for  you.  I  am  sure 
you  are  O.  K.  as  to  utility,  sincerity  and  com- 
patibility, and  besides,  I  love  you." 

He  admits  to  the  court  that  while  his  wife 
was  pregnant  with  child  and  In  a  nervous 
and  exdtable  condition  by  reason  thereof, 
he  bound  and  tied  her  down  with  a  rope  like 
a  wild  beast  The  record  of  the  trial  di»- 
doses  many  instances,  and  the-  evidence,  oc- 
currences too  numerous,  that  tend  to  corrob- 
orate plaintiff's  story  as  to  the  defendant's 
heartless  cruelty. 

Plaintiff  charges  the  defendant  witb  tb* 
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most  imnataral  cmelty.  She  asserts  that 
contrary  to  her  desire  and  wltbont  her  con- 
sent defendant  secured  an  instrument  and 
some  medical  tablets  and  attempted  to  per- 
form an  abortion  on  her.  She  testifled  in 
reference  thereto  tliat — 

"When  I  told  him  that  I  expected  that  there 
was  soing  to  be  a  baby,  he  said.  That  is  just 
like  a  woman  to  tliinlc  tliat.'  And  later  on, 
when  we  both  knew  it  was  tme,  he  worried  all 
the  time  a  great  deal,  and  he  said  we  were 
too  poor  to  have  a  baby;  and  I  used  to  go  and 
stay  in  the  office  erenings,  *  *  *  and  one 
evening  at  the  office  he  said:  'We  Just  simply 
can't  have  this  baby;  we  can't  afford  it.'  I 
says,  'Well,  we  have  to.'  And  he  said,  'Well, 
we  can't  afford  it,  that  is  all.'  •  •  •  He 
said,  'Ton  wait,'  and  he  got  up  and  took  his  hat 
and  went  out  of  the  room  and  he  wasn't  gone 
more  than  three  minntea  I  don't  believe,  three 
or  five,  and  he  mast  have  gone  across  the 
road,  I  jadge.  He  came  back  and  liad  a  paper 
in  his  pocket,  round  looking,  and  he  unwrap- 
ped it,  and  he  had  a  long  rubber  tube,  and  he 
took  tiiat  tube,  and  be  went  in  the  back  room 
oat  there  and  got  a  wire  and  pat  inside  of  it. 
*  *  *  He  caaght  me  by  the  shoulders,  and 
he  says:  'Now,  I  am  going  to  go  after  that  lit- 
de  fellow.'  I  says:  'Oh,  Dick,  don't;  I  don't 
want  yon  to.'  He  says:  "We  can't  aiford  this 
—don't  be  foolish,  we  can't  afford  it.'  And  he 
cleared  ilie  desk  •  •  •  and  lifted  me  on 
there  and  said,  Tou  had  better  hold  still,'  and 
he  took  the  instrument  and  started  to  work 
with  it  and  I  made  a  fuss  and  he  said:  'Have 
grit;  be  gritty;  you  will  have  a  worse  time 
than  this  if  you  don't  hold  still  now.'  I  made 
a  good  deal  more  fuss,  and  he  stopped,  but  not 
until  he  had  started  a  hemorrhage.  He  took 
me  off  the  desk,  stood  me  on  the  floor,  and  I 
felt  weak  all  over.  I  says:  'You  will  have  to 
get  a  Jitney  to  take  me  home.'  He  says.  Ton 
sit  on  that  chunk  back  of  the  heating  stove,' 
and.  Ton  look  white;  the  heat  will  bring  some 
color  to  your  face.'  The  chunk  was  round 
and  rolled,  and  I  gness  be  thought  I  was  going 
to  faint,  because  he  held  me  against  his  shoul- 
der a  long  time,  and  he  says,  'I>o  yon  feel 
better  now?'  I  says,  "Let  us  get  up,'  and  he 
sat  in  the  rocking  chair  and  took  me  on  his 
lap  and  held  me  quite  a  while  longer  and  said: 
'Do  you  think  you  can  walk  home  now?"  I 
says:  'I  will  see.'  And  I  got  up  and  walked 
around  the  room.  I  said,  'I  feel  pretty  stiff,' 
and  he  says,  '0?he  air  will  do  you  good,'  and 
took  me  home." 

She  testifled  that  while  defendant  was 
away  from  home  on  business,  following  the 
eTent  related  above— 

"He  wrote  and  asked  me  if  the  baby  had 
come.  I  wrote,  no,  I  didn't  think  it  had;  there 
was  hemorrhage  all  the  time,  but  I  couldn't 
tell  on  account  of  the  pain  and  hemorrhage, 
and  he  got  some  black  pills  in  Medford  uid 
sent  me  and  told  me  to  take  them." 

Defendant  denied  much  of  the  foregoing 
testimony  of  the  plaintiff,  but  stated: 

"WhUe  I  had  planned  on  raising  children,  of 
course,  I  admit  we  hadn't  planned  on  them  so 


early  because  we  hadn't  provided  a  home,  and  it 
did  inconvenience  us." 

He  said  that  plaintiff  suggested  getting  rid 
of  the  child,  but  his  own  story  makes  him 
an  accomplice: 

"So  we  were  np  at  the  office  in  the  Balti- 
more Building,  and  I  trotted  down  to  the  store 
and  asked  for  a  catheter  (which  was  introduced 
in  evidence).  I  brought  it  back  to  the  plain- 
tiff. She  says:  Tou  will  have  to  take  that 
back  and  exchange  it.'  She  insisted  on  my 
taking  it  back  and  exchanging  it.  *  *  *  She 
finally  consented  to  do  her  best  with  it,  with 
the  result  that  you  already  know,  a  failure. 

*  *  *  Later  I  started  on  my  trip  to  Cali- 
fornia. *  *  *  I  received  a  letter  from  her 
saying  the  attempt  had  been  a  failure  so  fkr, 
and  that  she  wished  I  would  secure  her  some 
pennyroyal  pills  and  send  her,  which  I  did." 

[2]  It  Is  a  well-established  principle  of  law 
that  compelling  a  wife  to  submit  to  an  abor- 
tion entitles  her  to  a  divorce  on  the  ground 
of  cruel  and  inhuman  treatment  Plainer  v. 
Platner  (Iowa)  162  N.  W.  613 ;  Dunn  v.  Dunn, 
150  Mich.  476,  114  N.  W.  385;  Sheldon  v. 
Sheldon,  146  App.  Dlv.  430,  131  N.  Y.  Supp. 
291;  2  Schouler,  Marriage  and  Divorce,  i 
1396. 

Defendant's  treatment  of  the  child  subse- 
quent to  its  birth  is  a  circumstance  of  much 
value  in  the  case  at  bar.  Plaintiff  testifies 
that— 

"When  the  baby  was  five  days  old  he  punished 
it.  •  •  •  He  said  he  wasn't  going  to  have 
that  brat  squalling  any  more.  •  •  •  He  took 
it  out  of  bed  and  shook  it  hard  several  times. 
I  says,  "Dick,  don't  you  break  its  neck,'  and 
he  got  a  cup  of  cold  water,  and  every  time  the 
baby  opened  its  mouth  he  would  throw  aome 
of  that  water  in." 

Plaintiff  thus  describes  one  of  the  whip- 
pings of  the  infant  child  by  the  defendant: 

"He  reached  in  his  hip  pocket  and  pulled  out 
a  ruler  a  yard  long  when  open  and  folds  this 
way  and  that  (indicating).  •  •  *  She  was 
bare,  no  dothes  on  except  her  shirt,  and  he  ' 
struck  her  on  the  hips.  *  *  *  I  says,  'Dick, 
have  mercyl'    He  whipped  her  until  the  blood 

*  *  *  trickled,  and  at  last  I  picked  her  up. 
He  says,  'Put  that  child  down.'  I  says,  'I  won't 
do  it'  He  says,  'Put  her  down.'  I  says,  'I  won't 
do  it.'  He  says,  'Don't  you  ever  expect  me  to 
speak  decent  to  you  again,  for  I  won't  do  it 

*  *    *    Being  your  child,  it  condemns  her.' " 

This  took  place  a  few  days  before  plain- 
tiff and  the  baby  left  the  home. 

Mrs.  PoUman  was  present  at  the  birth  of 
the  baby.  Defendant  suggested  that  she  go 
home  immediately  after  the  doctor  left  She 
returned  each  morning  for  five  days  for  the 
purpose  of  dressing  the  baby.  Mine  days 
after  the  baby  came  she  went  over  on  Sun- 
day and  found  Mrs.  White  crying  and  White 
sitting  beside  the  bed;  the  trouble  being, 
as  Mrs.  White  explained,  that  White  had 
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put  the  baby  In  the  girls'  room  across  the 
bouse  to  keep  her  from  letting  It  nurse.  She 
testified,  "I  think  Mrs.  White  is  a  good  mo- 
ther," and  that  she  had  never  seen  the  de- 
fendant show  any  affection  for  the  child. 
She  further  testified  about  Mrs.  White's  flee- 
ing to  her  house  for  refuge  In  the  night- 
time, and  that  the  next  morning  she  noticed 
her  thumb  was  bruised,  likewise  her  nose; 
that  she  returned  to  the  Wlilte  home  with 
Mrs.  White  that  morning,  where  Dr.  Robnett 
had  been  called  to  make  an  examination  as 
to  her  sanity,  and  the  doctor,  after  a  short 
Tlsit,  dedared  that,  "It  Is  no  case  of  mine" 
Mrs.  White  observed:  "It  Is  a  case  of  the 
Judge's." 

Corroborating  the  testimony  of  plaintiff 
relating  to  the  abuse  of  the  child  by  Its  fa- 
ther is  that  of  Mrs.  BaUack,  to  the  effect 
that— 

"The  child's  body  at  the  hips  was  black  and 
blue  in  streaks  as  though  it  had  been  hit  with 
a  stidc  or  rod  of  some  sort" 

And  similar  testimony  is  given  by  a  num- 
ber of  other  witnesses. 

Mrs.  Rindquest  testified  that  she  sent  mon- 
ey to  plaintiff  (her  sister)  to  come  to  visit  her 
in  Washington ;  that  plaintiff  was  wearing  a 
hat  that  she  had  given  her,  likewise  a  dress 
that  she  had  sent  her;  that  her  undercloth- 
ing was  poor,  and  that  the  greater  part  of 
It  was  made  of  flbnr  sacks.    Witness  stated: 

"She  (plaintiff)  showed  me  the  baby*!  hips, 
and  it  had  four  streaks  of  blue  marks,  or  black 
and  blue,  on  its  hip  at  that  time." 

She  further  testified  that  she  received  a 
letter  from  defendant  about  this  time  in 
which  he  said  "she  (plaintiff)  objected  to  his 
correcting  the  child,  and  he  said  she  was 
wrong,  and  that  be  held  that  every  blow  ad- 
ministered before  a  child  was  a  year  old  was 
as  good  as  ten  afterwards,"  and  further 
stated  that  "he  hoped  she  (plaintiff)  would 
not  be  a  burden  and  that  he  would  contribute 
18  a  month  for  their  support  as  long  as  they 
stayed  there." 

Mrs.  Hinshaw  testified  that:  "I  think  Mrs. 
White  is  a  good  mother,  and  she  dearly  loves 
the  child." 

To  like  effect  is  the  testimony  of  a  number 
of  women  who  are  mothers  of  children. 

Plaintiff  testified  that  defendant  said: 

"1  didn't  work  as  fast  as  I  ought  to;  I  didn't 
have  as  much  brains  as  Thelma  and  didn't 
have  as  much  ingenuity  as  she  did,  and  her 
mother  would  peel  four  potatoes  to  my  one, 
and  that  I  wasn't  bright,  aayiiig  hatefal  things 
of  that  sort  all  the  time  and  humiliating  me. 
He  said:  'I  have  apologized  to  the  girls  for 
marrying  you.' " 

Plaintiff  further  testified: 

"At  the  time  when  the  horse  ran  away  with 
me,  I  was  sick  with  a  broken  leg,  and  they 
brenght  the  dishes  for  me  to  wipe  and  avery- 


thing;  the  vegetables  for  me  to  dean.  I  was 
given  a  little  too  much  ezerdse,  you  know;  the 
leg  was  hart  awful  bad,  and  the  pan  sitting  on 
there  at  the  time,  and  he  (defendant)  gays: 
'Ton  know,  a  busy  family;  you  must  help  me.' " 

At  another  time: 

"In  the  presence  of  the  girls,  he  said  I  was  a 
greater  disappointment  to  him  than  their  moth- 
er; that  she  was  smart  and  I  wasn't,  and  that 
'I  have  apologized  to  the  girls  for  marrying 
you.'" 

On  a  different  occasion: 

"He  grabbed  me  by  the  nightgown  and  Jerked 
me  aronnd  the  room  and  knocked  me  against  a 
rocking  chair  and  rolled  the  baby  cab  across 
the  bedroom  and  made  an  awful  lot  of  noise, 
and  threw  me  on  the  bed  and  got  on  me  with 
his  knees  to  hold  me.  I  screamed.  He  held 
me  there  on  the  bed  that  way,  and  he  said: 
'Will  yon  promise  me  you  won't  go  in  that 
room  again  if  I  let  you  go?'  I  tried  to  ■  *  * 
answer.  *  *  *  I  took  the  baby  in  my  arms. 
He  said;  'Don't  you  nurse  that  baby,  I  teU 
yon.'  By  this  time  I  bad  the  baby  in  my  arms, 
and  he  got  out  of  bed  on  the  other  side. 
*    *    *    I  was  afraid  he  would  whack  me  again. 


Plaintiff,  who  is  an  Adventist,  says  defend- 
ant ridiculed  her  religious  belief.  He  en- 
deavored to  bare  her  accept  what  he  termed 
the  Sdence  of  Natural  Philosophy.  As  a 
witness  she  said: 

"He  had  four  books  for  me  to  read  and  was 
very  angry  because  I  didn't  accept  them.  That 
is  one  reason  he  thinks  I  am  a  fool.  The  first 
three  books  the  writer  didn't  give  his  name. 
Dick  always  told  me  he  was  a  great  master, 
equal  to  Jesus,  and  wanted  me  to  believe  it. 
Later  the  company  sent  a  •  •  •  card  ad- 
dressed to  Dick  White,  saying  that  another 
book  of  the  same  series  was  out,  and  I  said: 
'Let  us  get  him  the  book  for  a  Christmas  pres- 
ent.' So  I  washed  for  Mrs.  Reynolds  and  got 
$1.50  and  Tbelma  contributed  and  my  girl  con- 
tributed, and  we  sent  for  the  book;  and  when 
that  book  came  it  was  simply  an  exposure  of 
the  whole  system.    •    •    • 

"Dick  said  he  could  be  Just  as  great  a  master 
if  his  wife  would  accept  it,  but  my  inability  and 
ignorance  and  obstinacy  kept  me  from  develop- 
ing my  soul  because  I  was  a  fetter  and  bound 
his  soul  to  earth,  but  if  I  would  accept  it  and 
begin  to  develop  myself,  »  •  •  that  "you 
would  grow  to  thirteen  planes  if  you  would  de- 
velop your  soul.'  He  said:  The  North  Ameri- 
can Indians  stay  right  dose  to  the  earth,  while 
my  soul  flies  to  Christ  and  Socrates.'  •  »  • 
And  that  is  the  theory  he  has  tried  to  stuff 
me  with  all  the  time.  He  calls  it  the  Philoso- 
phy of  Natural  Science.  He  said  I  was  not 
capable  of  devdoping  to  the  plane  that  he  could; 
that  he  was  a  superman,  and  if  he  hadn't  been 
incumbered  with  me  his  soul  could  leave  his 
body  and  get  away,  but  I  was  a  fetter  pinning 
him  to  the  earth,  and  he  said:  Ton  are  hold- 
ing me  and  you  are  holding  my  children  to  the 
earth.  •  •  •  We  can't  devdop  our  inner 
life.  We  can't  progress  and  make  the  spiritual 
progress  we  could  tC  it  wasn't  for  you.'    Near- 
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ly  erery  day,  in  one  fomi  or  the  other,  dnriag 
the  last  year,  he  said  I  was  mentally  incapaci- 
tated to  ever  deyelop  a  son]  that  woold  go  away 
and  come  back  asain  like  his  conld.  •  •  • 
On  tliis  occasion  he  called  me  a  big  fool,  and  I 
said,  'YoQ  are  the  only  person  that  ever  called 
me  a  fooL'  He  answered,  'Well,  they  don't 
want  to  hart  yoar  feelings,'  and  that  I  was 
treated  as  an  eqnal  becanae  they  do  that  on 
account  of  yoar  honesty,  not  yonr  intelligence. 
•  *  •  Don't  try  to  tell  me  you  know  any- 
thing.' He  said:  "When  I  married  yon  I  made 
allowances.  I  knew  yoar  hnsband  was  a  rascal 
and  your  family  ignorant,  bat  that  yoa  had 
been  handicapped  by  yoar  environment.  •  •  • 
Ton  are  jast  like  a  hog.  Ton  haven't  initiaUve 
to  undertake  soul  development.  Nature  has 
made  you  like  a  hog,  develop  Jnst  so  far,  and 
your  soal  is  staying  right  in  yonr  body.' " 

[1, 4]  Where  cnielty  Is  alleged  as  a  ground 
for  a  divorce,  the  particular  acts  rdled  on 
In  the  complaint  to  establish  It  must  be  sub- 
itantlally  proved  as  alleged.  19  C  J.  125. 
However,  a  well-established  role  of  evidence 
In  divorce  cases  Is  that,  while  a  divorce  can- 
not be  granted  for  particular  acta  of  cruelty 
which  are  not  pleaded,  yet  evidence  of  acts 
not  alleged  may  be  admitted  In  explanation, 
oonoboration,  or  aggravation  of  those  spe- 
cially charged.  19  C.  J.  130.  In  the  case  at 
bar  the  evidence  relating  to  defendant's  ty- 
ing the  plaintiff  down  with  a  rope  was  ad- 
miaaible. 

[5]  The  plaintiff  In  this  case  cannot  be 
said  to  be  entirely  free  from  fanlt  The  tes- 
timony discloses  oatbnrsta  of  temper  and 
shows  that  she  is  exceedingly  Jealous.  It 
has  been  said  by  this  court  that — 

"A  decree  of  divorce  should  not  be  granted 
when  the  parties  have  mutually  contributed  to 
the  conditions  complained  of."  Jones  v.  Jones, 
44  Or,  586,  77  Pac.  134;  Wheeler  v.  Wheeler, 
18  Or.  261,  24  Pac.  900;  Crambley  v.  Crum- 
bley,  94  Or.  624.  186  Pac.  423. 

[6]  It  Is  the  law  of  this  state  that  the 
craelty  which  lays  the  legal  foundation  for 
a  divorce  must  be  unmerited  and  unprovoked, 
unless  snch  cruel  treatment  is  unjustified  by 
the  provocation  and  out  of  proportion  to  the 
offense.  Taylor  v.  Taylor,  11  Or.  804, 8  Pac. 
353.  In  the  instant  case,  the  craelty  alleged 
Is  proved  and  is  out  of  proportion  to  the  prov- 
ocation given  by  the  wife,  and  she  Is  en- 
titled to  a  divorce.  O'Brien  v.  O'Brien,  36 
Or.  92,  67  Pac.  374,  58  Pac.  892. 

We  hold  that  the  divorce  in  this  case  was 
properly  granted,  and  the  decree  must  be  af- 
firmed. 

[7]  Plaintiff  and  respondent  has  made  ap- 
idlcation  to  this  court  for  an  order  granting 
an  additional  allowance  and  suit  money  from 
the  defendant  and  appellant  It  appears 
that  the  only  allowance  made  to  plaintiff  by 
the  court  below  for  such  purpose  was  $60, 
wbiCb   sum  was  entirely  exhausted  in  the 


paymmt  of  witness  fees  In  the  trial  of  the 
cause  In  the  circuit  court.  This  case  Is  now 
before  ns  for  final  disposition  upon  its  mer- 
its. We  are  empowered  to  grant  such  addi- 
tional relief  as  may  seem  consistent  with 
the  proof  submitted  respecting  the  same. 
This  court  should  allow  the  plaintiff  an  addi- 
tional sum  sufficient  to  compensate  her  for 
the  reasonable  outlay  and  expense  attendant 
upon  the  appeal.  We  deem  $200  sufficient 
for  that  purpose,  and  the  decree  here  wlU  In- 
clude the  snm  of  |200,  In  addition  to  plain- 
tiff's costs  and  disbursements  In  both  courts. 
O'Brien  ▼.  O'Brien,  supra. 

BURNBTFT,  O.  J„  and  M<SBIDS  and  HAR- 
RIS, 33.,  concur. 


(Ul  Or.  5S2) 

OREGON-WASHINGTON  R.  4  NAV.  CO.  v. 
CASCADE  CONTRACT  CO. 

(Supreme  Court  of  Oregon.     May  17,  1921.) 

1.  Carrien  4=93&— Patrons  bouad  by  rates  In 
•ffeot  time  Interstate  sblpmeiit  is  mads. 

Under  Act  Cong.  Feb.  4,  1887,  |  6,  as 
amended  by  Acts  March  2,  1889,  §  1,  and  June 
29,  1906,  i  2  (U.  S.  Oomp.  St.  f  8669),  aU 
patrons  of  a  common  carrier  are  bound  by  the 
rates  in  effect  at  the  time  an  interstate  ship- 
ment is  made. 

2.  Carriers  «=»200— Shipper  bound  by  exist- 
ing tariff,  and,  having  paid  rate  In  force,  can- 
not oounterclalm  as  for  ovsrcharge. 

Defendant  shipper  was  bound  to  know  the 
existing  tariff  of  a  ra&road  company,  being 
charged  with  knowledge  that  the  railroad  could 
not  charge  less  than  or  more  than  or  any  rate 
different  from  that  prescribed  in  the  current 
schedule;  and,  having  paid  the  rate  in  force 
at  the  particular  time,  the  shipper  is  bound 
thereby,  and  cannot  counterclaim  as  for  an 
overcharge  when  sued  for  unpaid  balances  of 
freight. 

3.  Carriers  9=>I96— Shipper's  charges  for  side- 
boards not  a  proper  countercialm  when  sued 
for  balance  of  freight. 

A  shipper's  charges  against  the  railroad 
for  lumber  furnished  for  sideboards  in  trans- 
porting the  shipment  did  not  constitute  a  prop- 
er counterclaim  in  favor  of  the  shipper,  when 
sued  for  an  unpaid  balance  of  freight,  because 
it  was  not  specified  in  the  schedule  of  rates 
which  the  railroad  had  filed. 

Department  L 

Appeal  from  Qircult  Court,  Multnomah 
County ;   D.  A.  Parker,  Judge. 

Action  by  the  Oregon-Washington  Rail- 
road A  Navigation  Company,  a  corporatl(«, 
against  the  Cascade  Contract  Company,  a 
corpmation.  From  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

The  plaintiff  sues  the  defendant  on  four 
causes  of  action,  two  of  which  are  for  un- 
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paid  balances  of  freight  charged  on  two  sev- 
eral carloads  of  rock,  one  amount  being 
$3.88  and  the  other  $0.87.  These  two  may 
be  considered  together.  The  third  Is  for 
$226,  claimed  to  be  due  from  the  defendant 
for  demurrage  charged  on  cars  used  by  the 
defendant  In  transporting  ro<&.  The  fourth 
la  for  the  siun  of  $126.25,  claimed  to  be  due 
from  the  defendant  for  rent  of  equipment 
which  the  latter  hired  from  the  plaintiff. 

It  appears  that  the  defendant' had  a  con- 
tract with  the  United  States  government  to 
fnmish  stone  for  some  Jetty  work  at  South 
Aberdeen,  Wash.  The  stone  was  quarried  at 
a  station  called  Quarry  on  the  plaintifTs 
line  of  railway  In  Oregon.  It  was  required 
that  it  should  be  transported  over  the  plain- 
tiff's railway  from  the  state  of  Oregon  Into 
the  state  of  Washington,  where  it  was  to  be 
used.  It  Is  charged  in  the  complaint  and  ad- 
mitted by  the  answer  that  for  more  than  30 
days  prior  to  any  of  the  ttmes  mentioned  in 
the  complaint  the  plaintiff  had  caused  to  be 
duly  published,  Issued,  filed  with  the  Inter- 
state Commerce  Commission,  and  posted  at 
the  stations  from  which  the  same  applied, 
certain  tariffs  designated  la  the  complaint, 
respecting  frel^t  rates  and  rules  for  de- 
termining demurrage.  As  to  the  frelj^t 
sought  to  be  recovered.  It  is  said  that  on 
April  12,  1915,  the  defendant  loaded  into  a 
certain  car  operated  by  the  plaintiff  102,320 
pounds  of  rock,  which  the  plaintiff  carried  to 
South  Aberdeen,  Wash.;  that  the  rate  of 
transportation  was  8%  cents  per  hundred 
pounds,  "actual  weight  of  the  shipment,  min- 
imum weight  marked  capacity  of  car," 
amounting  to  $38.37,  of  which  the  defendant 
paid  but  $37.50,  leaving  a  balance  of  $0.87, 
for  which  the  plaintiff  sues.  As  to  the  oth- 
er car,  it  Is  said  there  were  89,000  pounds 
of  rode  moved  about  April  14,  1916,  at  the 
same  rate,  amounting  to  $33.38,  of  which 
only  $30  has  been  paid,  leaving  a  balance 
of  $3.38. due  fT4Kn  defendant  to  plaintiff. 

The  filing  of  tariffs  as  stated  Is  admitted 
by  the  answer.  The  defense  to  the  transpor- 
tation charges  is  substantially  that  the  de- 
fendant, after  taking  the  contract  for  Jetty 
work  at  South  Aberdeen,  Wash.,  which  re- 
quired the  transportation  of  stone  from 
Quarry,  Or.,  to  the  station  mentioned  in 
Washington,  applied  to  the  plaintiff  for  a 
rate,  and — 

"thereupon  the  plaintiff  agreed  to  fomlsh  cars 
sai table  for  the  transportation  of  said  rock 
between  said  points  for  the  pnrposes  afore- 
said and  to  charire  for  the  transportation  there- 
of 75  cents  per  ton  actual  weight  of  shipment, 
said  rock  to  be  weighed  by  the  government  of 
the  United  States  at  Aberdeen,  Wash.,  and 
transportation  charges  to  be  paid  npon  the 
same  upon  the  weights  so  determined  by  the 
United  States  of  America." 

It  Is  farther  said  in  the  answer  that  in 
pniauance  of  the  contract  and  for  the  par- 


iwses  of  the  defendant's  agreement  with  the 
government,  the  plaintiff  transported  to 
South  Aberdeen  63,170.42  tons  of  rock,  and 
no  more,  for  which  the  defendant  paid  the 
plaintiff  various  sums,  aggregating  the  val- 
ue charged  on  that  number  of  tons  at  the 
rate  of  75  cents  per  ton.  Tb\a  same  defense 
ai^lies  to  both  causes  of  action  for  balance 
of  freight  alleged  to  be  due  to  the  plaintiff. 
The  reply  denies  that  the  transportation 
<±arge8  were  to  be  paid  upon  the  welgbts 
determined  by  the  United  States  of  Amer- 
ica, and  alleges  that — 

"Q%ey  were  to  be  paid  on  minimam  weisht 
ten  (10%)  per  cent  less  than  marked  ca- 
pacity of  car  used.  (CJovemment  weights  sub- 
ject to  minimum  weight  provided,  to  be  used  in 
airiring  at  freight  charges.)" 

A  stipulation  of  facts  about  these  two 
counts  was  made  and  Introduced  In  evidence, 
upon  which  the  court  directed  a  verdict  for 
the  plaintiff. 

As  to  the  demurrage  charges,  the  defense 
was  substantially  that  the  plaintiff  knew 
that  the  defendant  had  a  contract  with  the 
United  States  government  for  the  delivery 
of  stone  to  be  used  on  a  government  Jetty, 
and  that  the  demurrage  was  not  caused  by 
any  act  of  the  defendant,  but  by  reasMi  of 
Che  fact  that  the  government  officers  in 
charge  of  the  work  would  not  permit  the 
stone  to  be  unloaded,  which  accounted  for 
the  demurrage.  A  stipulation  of  facts  was 
also  made  respecting  the  demurrage  and 
other  things,  which  will  be  more  particular- 
ly alluded  to  hereafter.  The  court  directed 
a  verdict  for  the  plaintiff  for  the  full  amount 
of  demurrage  claimed. 

As  counterclaims,  the  defendant  avers  in 
snbstance  that  the  cars  furnished  for  trans- 
portation were  not  suitable  for  the  purpose, 
and  that  the  defendant  was  compelled  to 
procure  sideboards -for  the  same,  which  were 
used  by  the  plaintiff  in  carriage  of  the  ship- 
ment and  were  never  returned,  being  re- 
tained by  the  plaintiff,  and  which  were  of 
the  value  of  $306.72,  for  which  amount  de- 
fendant claims  Judgment  ag^ainst  the  plain- 
tiff. The  defendant  also  aveis  that  it  paid 
to  the  plaintiff  from  time  to  time  on  the 
various  shipments  of  ro<^  to  South  Aber- 
deen upon  53,170.42  tons  of  rock,  that  being 
the  total  actual  weight  of  all  the  stone  ship- 
ped, the  aggregate  sum  of  $41,272.46,  where- 
as If  the  charge  had  been  S%  cents  per  hun- 
dred pounds  the  proper  amount  for  trans- 
porting the  rock  would  have  been  $39,877.82 
and  no  more,  so  that  the  plaintiff  exacted 
from  the  defendant,  and  the  latter  was  com- 
pelled to  pay,  $1,394.39  In  excess  of  the 
amount  due  plaintiff  for  said  transportation. 
The  circuit  court  refused  to  allow  these 
counterdalms  or  to  submit  them  to  the  Jury, 
and  of  this  the  defendant  complains  mi  ap- 
peal. 

The  contract  tar  the  rent  of  equipment  bj 
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tbe  defendant  from  the  plaintiff  was  In  writ- 
ing, and  was  admitted,  but  the  defendant 
alleged  certain  rerbal  alterations  of  the  con- 
tract made  after  the  same  had  been  in  force 
for  a  time,  and  this  was  denied  by  the 
plaintiff.  This  issue  was  submitted  to  the 
jury,  and  was  determined  against  the  de- 
fendant In  respect  to  this  fourth  cause  of 
acti(«  the  defendant  states  in  its  brief 
that— 

It  "frankly  confesses  *  •  •  that  this  ques- 
tion was  snbmltted  to  the  Jury,  that  the  evi- 
dence was  oonflicting,  and  that  for  this  reason 
this  cause  could  not  be  reTersed  on  this  ground, 
so  that  the  only  qnestion  snbmitted  to  the  Jury 
may  be  said  to  be  out  of  the  case." 

Tot  this  reason  no  further  BOtiee  will  be 
taken  of  the  cotmt  for  rent  of  equipment. 

B^m  the  Judgment  rendered  upon  the  di- 
rected Terdict  the  defmdant  appeils. 

Wirt  ISIinor,  of  Portland  CTeal,  Minor  ft 
Wlnfree,  of  Portland,  on  the  bri^,  for  ap- 
Iiellant 

W.  A.  Bobbins,  of  Portland  (A.  O.  Spencer, 
of  Portland,  and  Blaine  Hallock.  of  Baker, 
on  the  brief),  for  respondent 

BUKNIErrT,  O.  J.  (after  stating  the  fftcts 
as  above).  [1]  In  the  original  act  to  regu- 
late commerce  passed  by  the  United  States 
Omgress  February  4,  1887  (24  Stat  37(^,  It 
was  said:  ■ 

"And  wlien  any  snch  common  carrier  shall 
have  established  and  pnblished  its  rates,  fares, 
and  charges  in  compliance  with  the  proyisions 
of  this  section,  it  shall  be  onlawfol  for  snch 
common  carrier  to  charge,  demand,  collect  or 
receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  services  in 
connection  therewith,  than  is  spedfied  in  such 
published  schedule  of  rates,  fares,  and  charges 
as  may  at  tbe  time  be  in  force."    Section  6. 

This  cardinal  principle  of  congressional 
legislation  regulating  interstate  oommerce 
baa  been  maintained  in  one  form  or  another 
ever  since  the  beginning  of  the  general  gov- 
ernment's activities  on  the  subject  It  was 
repeated  In  the  amendment  of  March  2,  1880, 
likewise  in  the  act  of  June  29,  1906,  and  is 
a  vital  element  of  that  legislation  to  the 
present  day.  The  result  is  that  all  patrons 
are  bound  by  the  rates  In  effect  at  the  time 
a  shipment  is  made.  The  doctrine-  is  thus 
succinctly  stated  by  Mr.  Justice  Hughes  In 
I<oulsvlUe  ft  N.  R.  R.  Co.  t.  Maxwell,  237  U. 
S.  94,  97,  35  Sup.  Ct.  494.  496  (69  I<.  Ed. 
863,  Lk  R.  A.  1915B,  666): 

"Under  the  Interstate  Commerce  Act  the 
rate  of  the  carrier  duly  filed  is  the  only  lawful 
charge.  Deviation  from  It  is  not  permitted  up- 
on any  pretext  Shippers  and  travelers  are 
diarged  with  notice  of  It,  and  they,  as  well  as 
the  carrier,  must  abide  by  It  unless  It  Is  found 
by  tile  commission  to  be  unreasonable.  Igno- 
rance or  misquotation  of  rates  is  not  an  excuse 


for  paying  or  charging  either  less  or  more  than 
the  rate  filed.  This  rule  is  undeniably  strict 
and  it  obviooaly  may  work  hardship  in  soms 
cases,  but  it  embodies  the  policy  which  has 
been  adopted  by  Congress  in  the  regulation  of 
interstate  commerce  in  order  to  prevent  un- 
just discrimination"— citing  numerous  preced- 
ents from  the  Supreme  Court  of  the  United 
States. 

This  court  has  yoked  the  same  doctrine 
in  Baldwin  Land  (3o.  v.  Columbia  Ry.  Co.,  68 
Or.  286,  114  Pac.  469,  and  Zoller  Hop  Oa.  v. 
Southern  Pacific  (To.,  72  Or.  262,  143  Pac. 
981,  8  N.  Ol  O.  A.  note  64.  A  fair  statement 
of  the  rule  Is  found  in  the  opinion  written  by 
Mr.  Justice  Harris  In  Black  v.  Southern  Pa- 
cific On,  88  Or.  633,  687.  171  Pac.  878: 

"Neither  the  shipper  nor  the  carrier  is  bound 
by  the  rate  actually  paid  because  the  ship- 
ments are  necessarily  controlled  and  governed 
by  whidiever  published  rate  is  applicable  to 
the  shipments." 

The  tariff  admitted  by  the  answer  In  tbe 
Instant  case  to  be  In  force  at  the  time  the 
shlimient  was  made  was  introduced  in  evi- 
dence, from  which  we  learn  that  between 
Quarry,  Or.,  and  South  Aberdeen,  Wash., 
the  rate  per  hundred  pounds  was  3%  cents 
on  "rock,  minimum  weight  marked  capacity 
of  car  used."  As  to  tbe  transportation 
charges,  the  dlsimte  seems  to  be  about  tbe 
method  by  which  the  weight  is  to  be  deter- 
mined. The  plaintiff  contends  for  the  weight 
as  governed,  not  merely  by  the  actual  num- 
ber of  pounds,  but  also  by  the  minimum 
weight  marked  on  the  car  used.  The  Inter- 
pretation 00  the  phrase,  "rock,  minimum 
weight  marked  capacity  of  car  used,"  is 
that  the  railway  company  may  charge  for 
tbe  capacity  of  the  car,  marked  thereon,  and 
for  any  surplus  weight  actually  loaded.  For 
illustration,  employing  one  of  the  cars  in 
question,  the  mliiimum  weight  of  load  of  the 
car  was  marked  at  80,000  pounds.  Tbe 
amount  transported  on  the  car  was  89,000 
pounds,  and  the  charge  was  computed  on 
the  actual  amount  Suppose,  however,  the 
actual  weight  of  shipment  on  that  car  had 
been  only  70,000  pounds;  the  railway  com- 
IMmy  would  be  entitled  to  diarge  on  80,000 
pounds,  that  being  the  minimum  capacity  of 
the  car.  In  the  stiptilation  of  facts  alluded 
to  the  parties  agreed  that  there  was  actually 
transported  the  aggregate  weight  of  63,170.42 
tons  of  rock  and  no  more ;  and  that  the  de- 
fendant paid  to  the  plaintiff  a  total  of 
$41,272.46.  The  amount  of  rock  transported 
on  the  two  cars  in  questlmi  was  admitted. 
The  amount  of  freight  prescribed  by  the 
tariff  was  admitted,  and  the  amount  of  pay- 
ment on  each  car  was  likewise  admitted.  It 
is  also  conceded  by  the  stipulation  that  the 
plaintiff  charged  and  the  defendant  paid  the 
$41,272.46  as  calculated  on  the  basis  pre- 
scribed by  the  admitted  tariff,  and  that  tt 
the  calculation  had  been  made  upon  tbe  net 
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weight  of  the  shipment  "without  regard  to 
minimum  weight  as  prescribed  by  the  mark- 
ed capacity  of  the  cars  used"  the  defendant 
would  liave  been  required  to  i)ay  only  $89,- 
877.82,  the  difference  between  that  sum  and 
the  one  actually  paid  being  |l,3d4.S9.  In 
short,  the  freight  on  the  total  shipment  cal- 
culated by  the  tariff  in  force  at  the  time  the 
shipment  mored  was  $414272.46.  It  appears 
by  the  stipulation  that — 

Upon  being  applied  to  by  the  defendant  for  a 
rate  on  the  shipments  before  they  were  made 
the  "plaintiff  advised  defendant  tiiat  it  would 
estabUsb  a  rate  for  the  transportation  of  rock 
between  said  points,  of  3%  cents  per  hundred 
pounds,  said  rate  to  apply  upon  government 
weights,  subject  to  minimum  weight  of  10  per 
cent,  less  than  marked  capacity  of  car  used,  and 
that  such  gOTemment  weights,  subject  to  such 
minimum,  would  be  used  in  arriving  at  freight 
diarges." 

« 

But  the  fact  is,  as  disclosed  by  the  erU 
deuce,  that  this  amended  rate  was  not  filed 
until  long  after  the  diipments  were  made. 

[2]  In  Other  words,  the  plaintiff  seems  to 
have  neglected  to  file  the  amended  rate,  and 
the  defendant,  without  waiting  for  its  pro- 
mulgation, shipped  the  rock,  and  hence  be- 
came liable  for  the  freight  as  computed  un- 
der the  schedule  of  tariff  in  force  at  the 
time  the  shipment  moved.  The  defendant 
was  bound  to  know  the  existing  tariff.  It 
was  charged  with  knowledge  that  the  plain- 
tiff could  not  diarge  less  or  more  than,  or 
any  rate  different  from  that  prescribed  In, 
the  current  schedule.  It  Is  fair  to  say  that 
in  seeking  to  protect  its  promise,  but,  as  It 
appears,  when  It  was  too  late,  the  record 
shows  that  the  plaintiff  applied  to  the  In- 
terstate Commerce  Commission  for  leave  to 
refimd  to  the  defendant  the  difference  of 
$1,394.39,  but  was  refused  by  the  commls- 
rion  on  the  ground  that  this  would  constitute 
a  preference  not  allowed  by  the  Interstate 
Commerce  Law  or  the  tariff  in  force  at  the 
time.  This  is  clearly  within  the  policy  of 
the  law,  for  any  other  shipper  of  stone 
would  have  a  right  to  rely  upon  the  pub- 
lished tariff  in  force  at  the  time,  and  ought 
not  to  he  subject  to  the  preference  that 
would  arise  out  of  refunding  to  the  defend- 
ant a  portion  of  the  freight  which  it  paid 
under  the  existing  tariff,  although  it  relied 
upon  the  promise  of  the  plaintiff  to  promul- 
gate a  lower  rate.  In  other  words,  the  de- 
fendant paid  the  rate  In  force  at  the  time, 
and  must  be  boimd  thereby.  The  record 
does  not  show  any  legal  ground  for  a  coun- 
terclaim on  behalf  of  the  defendant  In  that 
matter. 

As  to  the  demurrage,  the  stlpulatlcm,  aft- 
er reciting  the  Pacific  Northwest  Demurrage 
Bureau  tariff  and  the  defendant's  admitted 
agreement  entered  Into  In  pursuance  there- 
of, goes  on  to  say: 

"There  accrued  on  said  basis  322  demurrage 
debits  and  KM  demurrage  credits,  leaving  a 


r  balance  of  218  demurrage  debits,  and  eight 
days'  excess  demurrage,  which,  according  to 
the  terms  of  aforesaid  agreement,  produced  for 
said  month  Of  June,  1916,  a  total  demurrage 
charge  against  defendant  of  $226,  no  part  of 
which  has  been  paid  to  plaintiff,  although  de- 
mand has  often  been  made  against  defendant 
therefor.  Plaintiff,  on  its  part,  has  performed 
all  of  the  conditions  of  said  contract,  and  there 
is  due  and  owing  from  defendant  to  plaintiff 
the  said  sum  of  $226." 

This  stipulaticm  concludes  the  defendant 
on  the  count  for  demurrage. 

[3]  The  circuit  court  also  ruled  that  de- 
foidant's  charges  for  lumber  furnished  for 
sideboards  did  not  constitute  a  proper  coun- 
terclaim, because  it  was  not  specified  in  the 
schedule  of  rates  which  the  plaintiff  had 
filed.  In  this  the  circuit  court  was  correct, 
and  la  well  supported  by  authorities  on  the 
ground  that  it  would  open  the  door  to  an 
evasion  of  the  statutes  against  preferences 
<Nr  variations  from  the  published  rates.  It 
would  be  easy  to  evade  the  statute  by  mak- 
ing an  exorbitant  charge  for  such  services 
rendered  by  the  shipper  as  a  counterclaim 
against  the  tariff  rates  for  freight,  and  It 
would  be  difficult  of  detection;  hence'  the 
strict  rule  announced  by  the  authorities  to 
the  effect  that  such  arrangements  cannot  be 
countenanced.  For  instance.  In  Chicago,  I. 
4  L.  Ry.  Co.  V.  United  States,  219  U.  S.  486. 
31  Sup.  Ct  272,  55  L.  Ed.  305,  the  Munsey's 
Magazine  Publishing  Company  contracted  to 
pay  the  transportation  for  Its  employes  by 
advertising  for  the  railway  company  in  its 
magazines.  The  court  there,  after  discours- 
ing on  the  necessity  for  observing  the  prin- 
ciple of  equality  In  the  enforcement  of  the 
interstate  c(»nmerce  law,  said: 

"Those  ends  cannot  be  met  otherwise  than  by 
requiring  transportation  to  be  paid  for  in  money 
which  has  a  certain  value  known  to  all.  and  not 
in  commodities  or  services,  or  otherwise  than 
in  money." 

In  the  case  of  Louisville  ft  N.  R.  B.  Co. 
V.  Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55 
L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  6T1.  Mottley 
had  received  Injuries  In  a  collision  on  the 
railway  company's  line,  and  in  settlement 
thereof,  made  before  the  passage  of  the  In- 
terstate Commerce  Law  Indeed,  the  company 
had  agreed  to  furnish  Mottley  and  his  wife 
annual  free  transportation  for  themselves 
over  its  lines.  The  court  held  that  the  In- 
terstate commerce  law  put  the  stamp  of  dis- 
approval upon  that  contract,  although  law- 
ful when  made,  on  the  ground  that  such  an 
agreement  was  Inimical  to  the  policy  of  the 
Interstate  Commerce  Law,  in  that  it  afford- 
ed Mottley  a  privilege  which  was  not  grant- 
ed to  other  travelers  over  the  lines  of  the 
railway  company.  The  principle  is,  not  that 
the  company  may  not  provide  for  allowing 
a  shipper  certain  charges  for  fitting  its  cars 
but  that  the  arrangements  must  be  specified 
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In  the  tariff  under  whldi  the  8hlpment 
moves,  so  that  the  same  privilege  of  rettalr^ 
tag  cars  or  equipping  them  by  the  shipper  ia 
allowed  to  all  Bblppera  on  the  same  terms. 
No  such  proTlslon  appears  In  the  tariff  in 
force  at  the  time  the  shipment  moved; 
hence  the  charge  cannot  be  allowed  in  this 
instance. 

For  these  reasons  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 


McBRIDB,    JOHNS, 
omcur. 


and   HARRIS,   JJ., 


(lOS  Kan.  42) 

BALMER  V.  LONG  at  al.    (No.  22937.) 

(Supreme   Court  of  Eaosas.    May  7,   1821.) 

(Syllabu*  hu  the  Court.) 

Appeal  and  error  «=>70l(l)— Asalgnmeatt  a* 
to  instructions  not  eonsidered,  where  no  tran- 
script of  evidence. 
No   transcript   of  the   evidence   has   been 
prepared.     No  evidence  has  t>een  abstracted. 
Special  findings  of  fact  returned  by  the  jury 
negatived   existence  of   a   cause   of   action  in 
favor  of  the  plaintiff.    Beld,  the  plaintiff's  as- 
signments   of    error    relating    to    instructions 
given  and  refused  are  not  open  to  consideration, 
and  are  not  important  if  they  were. 

Appeal  from  District  Court,  Rooks  Coon- 
ty. 

Action  by  B.  D.  Balmer  against  E.  R  Long 
and  another  as  partners.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

W.  B.  Ham,  of  Stocicton,  for  appellant 
O.  O.  Osbom,  of  Stockton,  and  W.  L.  Say- 

ers  and  J,  S.  Parker,  both  of  Hill  City,  for 

appellees. 

BURGH,  3.  The  action  was  one  for  dam- 
ages for  false  representations  which  induced 
tbe  plaintiff  to  purchase  from  the  defendants 
book  accounts  arising  from  conduct  of  a 
mercantile  bnslness,  the  stock  and  dxtnrea 
of  which  plaintiff  also  purchased-  The  plain- 
tiff was  defeated,  and  appeals. 

The  assignments  of  error  relate  to  Instmc- 
tloDs  given  and  refused.  No  transcript  of 
the  evidoice  has  been  prepared,  no  evidence 
has  been  abstracted,  and  this  court  has  no 
means  of  determining  the  importance  of  any 
assignment  of  error.  Besides  that,  the  jury 
returned  special  findings,  which  negatived  ex- 
istence of  the  facts  which  were  necessary  to 
recovery  by  the  plaintiff.  None  of  the  In- 
structions complained  of  could  have  infiu- 
enced  tbe  jury  in  making  its  findings,  unless 
It  be  the  Instruction  relating  to  burd^t  of 
proof.  If  the  evidence  were  here,  the  court 
might  be  able  to  say  the  burden  of  proof  was 
not  of  much  consequence. 


The  plaintiff  aaserts  tbe  instructions  elim- 
inated the  subject  of  Implied  warranty.- 
Implied  warranty  was  not  pleaded,  and  no 
Instructlans  appropriate  to  that  subject  were 
requested.  The  plaintiff  pleaded  false  repre- 
sentationB.  Treating  the  representations  as 
amounting  to  a  warranty,  the  warranty  was  - 
express,  and  tbe  jury  found  none  was  given. 

The  Judgment  of  the  district  coort  is  af- 
firmed. 

All  tbe  Jostloes  concarrlbg. 


STATE  V.  SCOTT. 


dot  Kan.  186) 
(No.  23183.) 


(Supreme  Court  of  Kansas.    May  7,  1921.) 
(8vllalm$  iy  ihe  Court.) 

Statutes  i3=>l24(l)— Title  of  act  oreatlnu  oourt 
of  Industrial  relations  held  to  oover  penalty 
provisions. 

nie  title  "An  act  creating  the  court  ^f  in- 
dustrial relations,  defining  its  powers  and  du- 
ties, and  relating  thereto.  •  •  •  and  pro- 
viding penalties  for  the  riolation  of  this  act" 
(Laws  1920,  c.  29),  is  broad  enough  to  cover 
provisions  making  it  a  misdemeanor  to  induce 
or  conspire  with  others  to  induce,  a  quitting 
of  their  employment  by  employees  in  certain  in- 
dustries, which  are  declared  to  be  affected  with 
a  public  interest,  for  the  purpose  of  interfering 
with  the  operation  thereof. 

Appeal  from  District  Court,  Wyandotte 
County. 

Jerry  Scott  was  charged  with  violating  the 
Industrial  0>nrt  Act  A  motion  to  quash  was 
sustained,  and  tbe  State  appeals.  Reversed 
and  remanded. 

Richard  J.  Hc^kins,  Atty.  Gen.,  J.  O.  Bgan, 
of  Topeka,  and  B.  A  Enright  of  Kansas 
City,  for  the  State. 

Harry  Sullivan,  of  Kansas  Caty,  and  J.  A. 
Smith,  of  Glrard,  for  appellee. 

MASON,  J.  An  Information  was  filed 
against  Jerry  Scott,  charging  him  with  vio- 
lating the  provision  of  tbe  Industrial  court 
act  forbidding  an  employee  In  certain  indus- 
tries, which  are  therein  declared  to  t>e  affect- 
ed with  a  public  Interest,  to  Induce,  or  con- 
spire with  other  persons  to  induce,  others  to 
quit  the  employment  of  such  an  industry  for 
tbe  purpose  of  hindering,  delaying,  interfer- 
ing with,  or  suspending  Its  operation.  Laws 
1920,  c.  29,  I  17.  A  motion  to  quash  the 
information  was  sustained  on  the  ground  that 
the  statutory  provision  referred  to  was  not 
within  the  scope  of  the  title  of  the  act  and 
for  that  reason  was  Invalid,  because  of  tbe 
requirement  of  the  state  Constitution  that — 

"No  bill  shall  contain  more  than  one  sub- 
ject  which   shall  be  clearly   expressed  in  Its 
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tiUe."   Oonst  art.  2.  f  16;   Oen.  Stat  1»15.  i 
166. 

The  state  appeals. 

The  title  of  the  atatnte  in  question  reads: 

"An  act  creating  the  court  of  indnstrial  reia- 
tioDB,  defining  its  powers  and  duties,  and  relat- 
ing thereto,  abolishing  the  Public  Utilities  Com- 
mission, repealing  all  acts  and  parts  of  acts  in 
conflict  therewith,  and  providing  penalties  for 
the  TiolatioD  of  this  act." 

It  has  already  been  determined  that  the 
word  "conrt"  is  not  used  in  a  technical  sense, 
and  does  not  Imply  that  the  tribunal  referred 
to  shall  be  of  a  strictly  judicial  character 
(State  ex  rel.  t.  Howat,  107  Kan.  423,  430, 
481,  191  Pac.  586),  Just  as  the  term  "munic- 
ipal corporations"  In  a  title  has  been  held 
to  Include  townships,  which  are  merely  quasi 
corporations  (Ratbbone  t.  Hopper,  67  Kan. 
240,  45  Pac.  610,  34  L.  R.  A.  674).  The  title 
quoted  is  at  least  as  comprehensive  aa  though 
it  read  "An  act  relating  to  (or  concerning) 
an  administrative  body  for  the  regulation  of 
Industrial  relations."  The  subject  of  the 
statute  Is  the  regulation  of  the  relations  of 
employer,  employee,  and  the  public  in  certain 
Industries  by  means  of  a  board,  or  commis- 
sion, which  is  given  a  large  power  of  Investi- 
gation and  control.  But  in  order  that  the 
action  of  this  body  may  be  made  elTective,  a 
number  of  broad  general  rules  are  laid  down 
governing  the  conduct  of  Individuals  which 
may  affect  the  matter — rules  that  have  a 
direct  connection  with  and  bearing  upon  the 
results  to  be  accomplished  by  the  existence  of 
the  tribunal  created.  These  rules  are  within 
the  purview  of  the  titie,  just  as  would  be  any 
other  means  regarded  by  the  Legislature  as 
adapted  to  the  attainment  of  the  end  sought. 
One  of  the  principal  objects  of  the  statute 
Is  to  promote  the  continuous  operation  of 
Industries  the  suspension  of  which  would  work 
hardship  to  the  people  of  the  state.  This  Is 
sought  to  be  accomplished  by  empowering  the 
court  of  Industrial  relations  to  make  sudi 
orders  from  time  to  time  as  circumstances 
shall  require,  but  in  order  that  a  fair  oppor- 
tunity shall  be  given  to  that  body  to  bring 
about  the  desired  result,  a  number  of  speci- 
fied acts  tending  to  prevent  this  are  forbid- 
den. We  regard  these  prohibitions  as  within 
the  scope  of  the  titie  of  the  act. 

The  statute  is,  of  course,  to  be  upheld,  un- 
less It  is  clear  that  the  constitutional  pro- 
Tlslon  has  been  violated.  A  titie  to  an  act 
Is  not  objectionable  on  the  ground  of  gener- 
ality so  long  as  Its  scope  and  purposes  are 
fitirly  Indicated,  and  It  does  not  appear  that 
the  matter  In  question  may  have  been  sur- 
reptitiously passed. 

"Bverything  connected  with  the  main  purpose 
and  reasonably  adapted  to  secure  the  objects 
Indicated  by  the  titie  may  be  esnbraced  in  the 
act,  without  violating  the  constitutional  inhibi- 
tion." Lyndi  t.  Chase,  66  Kan.  867,  876k  40 
Pae.66& 


Merely  by  way  of  Illustration,  these  appli- 
cations of  the  principle  may  be  cited:  Under 
the  title  "An  act  to  establish  a  code  of  crim- 
inal procedure,"  provision  may  be  made  for 
the  probate  court's  disposing  of  the  property 
of  persons  convicted  of  crime.  Woodruff  v. 
Baldwin,  23  Kan.  491.  Under  the  titie  "An 
act  concerning  private  corporations,"  provi- 
sion may  be  made  for  the  issuance  of  munic- 
ipal bonds  for  subscription  to  the  stock  of 
railway  companies.  Oomm'rs  of  Marlon 
County  V.  Comm'rs  of  Harvey  County,  26 
Kan.  181.  Under  a  titie  providing  for  "the 
organization  and  management  of  the  state 
reform  school,"  provision  may  be  made  for 
boys  being  placed  In  or  committed  to  the 
school  by  courts  of  record,  including  probate 
courts.  In  re  Sanders,  Petitioner,  53  Kan. 
191,  86  Pac.  348,  23  L.  R.  A.  603.  Under 
the  titie  "An  act  providing  for  the  appoint- 
ment of  committees  to  investigate  the  affairs 
of  state  institutions  and  conduct  of  oflScers," 
provision  may  be  made  for  the  removal  by 
the  governor  of  an  officer  upon  the  report  of 
such  a  committee.  Rogers  v.  MorrUl,  65  Kan. 
737,  42  Pac.  355. 

The  clause  In  the  title,  "and  providing 
penalties  for  the  vlolaUcm  of  this  act,"  was 
unnecessary  (Harrod  v.  Latham,  77  Kan.  466. 
94  Pac.  14),  but  served  to  show  aflSrmatively 
and  expressly  that  penal  provisions  were  In- 
cluded. 

The  motion  to  quash  stated  a  number  of 
grounds  other  than  that  Just  considered.  In 
fact,  the  motion  did  not  assert  that  the  titie 
of  the  act  was  not  broad  enough  to  cover  the 
provision  under  which  the  information  was 
drawn,  but  that  "the  titie  of  said  act  com- 
prising said  chapter  contains  more  than  one 
subject,"  which,  of  course,  is  a  different  mat- 
ter. The  ruling  of  the  trial  court  was  based 
spedflcally  upon  the  ground  that  the  title 
was  too  narrow  to  cover  the  prohibition  of 
the  acts  charged  against  the  defendant  The 
language  used  fairly  implied  a  denial  of  the 
motion  to  quash  so  far  as  concerned  other 
objections.  Milling  Co.  v.  Buoy,  71  Kan. 
293,  80  Pac.  591.  The  separate  grounds  upon 
which  the  information  was  attacked  may  be 
treated  as  in  effect  so  many  separate  motions, 
as  in  the  case  of  a  motion  for  a  new  trial  in 
some  circumstances.  Bourquin  v.  Railway 
Co.,  88  Kan.  188,  127  Paa  770.  The  state 
may  appeal  from  an  order  quaahlng  an  in- 
formation (Gen.  Stat  1915,  i  8199).  but  the 
defendant  can  only  seek  a  review  of  the 
overruling  of  such  a  motion  in  the  course  of 
an  appeal  firom  a  Judgment  of  conviction. 
State  V.  Freeland,  16  Kan.  9.  If  the  defend- 
ant shall  be  convicted,  he  can,  upon  appeal, 
raise  any  questions  presented  by  his  motion 
to  quash  other  than  the  Insufficiency  of  the 
titie  of  the  act 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  In  accord- 
ance herewith. 

All  the  Justices  concurring 
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ALVARADO  v.  FLOWER  BROS.  ROCK 
CRUSHER  CO.     (No.  23342.) 

(Snprem*  Court  of  Kansu.     May  T,  1921.) 

(Bvltalut  iy  the  Court.) 

Matter  and  aarvaiit  ^9373— Ouarryman't  In- 
Jury  hold  aot  within  danger  zene,  warrant- 
ing oompensatton. 
The  proceedinge  in  an  action  for  compen- 
•ation  examined,  and  held,  there  was  no  evi- 
dence   that   the   plaintiff,   a  quarry   workman, 
was  injnred  while  he  was  within  the  sone  of 
danger  from  operation  of  the  quarry. 

Appeal  from  District  Comt,  Geary  County. 

Action  under  the  Workmen's  Compensa- 
tion Act  by  Jose  Alvarado  against  the  Flow- 
er Brothers  Bo<&  Crusher  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Herrod  &  Roberta,  of  Kansas  City,  and 
Piatt  &  Coleman,  of  Junction  City,  for  ap- 
pelant 

Jas.  V.  Humidir^  and  A.  S.  Humphrey, 
both  of  Junction  City,  for  appellee. 

BTTRCH,  J.  The  action  was  one  for  com- 
pensation. The  court  rendered  Judgment 
against  the  plaintiff  on  his  own  evidence, 
and  be  appeals. 

Hie  defendant  leased  a  tract  of  land  on 
which  It  operated  a  stone  quarry.  It  em- 
ployed Mexican  labor,  and  9  or  10  employees 
lived  in  tents  and  houses  In  the  vicinity  of 
the  quarry,  for  which  they  paid  no  rent. 
The  plaintiff  and  his  family  lived  In  a  tent 
which  was  150  yards  frMn  the  quarry.  The 
tent  was  located  on  a  hillside,  beneath  a 
cliff  in  which  there  was  an  outcroi^ing  rode 
weighing  many  tons.  The  rock  was  so 
threatening  the  plaintiff  asked  permission 
several  times  to  move  his  tent  to  a  safer 
place,  the  last  time  being  about  a  month 
before  he  was  injured.  In  the  afternoon  of 
August  12,  1919,  It  commenced  to  rain,  and 
the  foreman  of  the  quarry  allowed  the  work- 
men to  quit  work  so  they  could  get  out  of 
the  rain.  Tiiey  were  told  to  retimi  to  woifc 
as  soon  as  it  stopped  raining.  The  rain  was 
followed  by  a  tornado.  The  plaintiff's  broth- 
er, who  was  the  interpreter  through  whom 
the  foreman  of  the  quarry  communicated 
with  the  workmen,  testified  that  "a  lot  of 
trees  came  blowing  through  the  air."  The 
rock  fell  through  the  top  of  the  plaintLDTs 
tent,  and  split  Into  two  pieces.  One  of  the 
pieces,  some  6  or  6  feet  long  and  about  as 
high,  fell  on  the  plaintiff's  leg.  It  required 
the  efforts  of  all  the  moi,  working  with 
crowbars  for  an  hoar,  to  release  the  plain- 
tiff. He  was  taken  to  a  hospital,  where  his 
leg  was  subsequently  amputated  between  the 
knee  and  the  hip.  It  was  the  custom  when- 
ever it  rained  for  workmen  to  be  relieved 


from  work  until  the  rain  ceased,  and  the 
testimony  was  clear  that,  in  this  instance, 
the  workmen  were  not  ordered  to  go  to  any 
particular  place,  but  were  simply  given  per- 
mission to  seek  shelter.  Blasting  powder 
was  used  in  the  quarry  every  day,  but  there 
was  no  evidence  its  explosive  force  ever  ex- 
tended beyond  the  quarry  waUs,  or  menaced 
the  locality  of  the  workmen's  habitations. 
The  plaintiff  complained  of  proximity  of  the 
rock  to  his  tent,  not  of  proximity  of  the 
quarry.  When  the  nx^  fell,  no  work  was 
being  done  in  the  quarry  or  In  its  neighbor- 
hood, and  those  workmen  who  lived  In  tents 
were  busy  keeping  their  tentg  from  being 
blown  down. 

The  question  for  decision  Is  a  very  simple 
one.  The  Woriunen's  Compensation  Act  is 
limited  to  employments  "on,  in,  or  about  a 
railway,  factory,  mine  or  quarry,"  and  oth- 
er localities  not  now  material.  Laws  IdlT, 
c  226,  i  1.  In  the  case  of  Bevard  v.  Coal 
Co.,  101  Kan.  207,  165  Pac.  657,  the  court 
interpreted  the  statute.  In  that  case  the 
Injured  workman  was  a  coal  sboveler  in  a 
mine,  and  the  injury  occurred  within  30 
yards  of  a  mine  to  which  he  had  been  sent 
on  an  errand  connected  with  his  employ- 
ment. The  case  was  one  of  first  Impres- 
sion, and  the  court  undertook  to  state  and 
to  Justify  an  Interpretation  which  would  be 
a  guide  to  the  bench  and  bar  in  the  future. 
nie  conclusion  follows: 

"The  court  concludes  that  the  word  'abont,' 
as  applied  to  a  mine,  fixes  the  locali^  of  the 
accident  for  which  compensation  may  be  re- 
covered, and  that  the  accident  must  occur  in 
such  close  proximity  to  the  mine  that  it  is 
within  the  danger  sone  necessarily  created  by 
those  peculiar  Isazards  to  workmen  which  in- 
here in  the  business  of  operating  the  mine.  If 
the  accident  occur  outside  this  zone,  the  dis- 
tance from  the  mine,  whether  very  near  or 
very  far,  is  immateriaL"  101  Kan.  214,  165 
Pac  681. 

In  the  record  now  under  review,  there  Is 
no  evidence  which  indicates  the  colony  of 
qviarrymen  was  established  within  the  zone 
of  danger  from  operation  of  the  quarry. 

Arguments  are  advanced  which  seek  to  re- 
late the  place  where  the  plaintiff  took  ref- 
uge from  the  storm  to  the>  quarry.  Those 
arguments  are  met  by  the  decision  in  the 
case  of  Hicks  ▼.  Swift  &  Co.,  101  Kan.  760, 
168  Pac.  906.  In  that  case  a  factory  work- 
man drove  a  factory  truck  to  deliver  boxes 
of  factory  product  While  making  a  delivery 
several  miles  from  the  factory,  a  box  fell 
on  him  and  injured  him.  In  the  opinimi  it 
was  said: 

"Therefore,  no  recovery  can  be  had  by  the 
plaintiff  in  tills  proceeding  unless  he  was  in- 
jured 'on,  in,  or  about'  the  factory  or  packing 
house  of  the  defendant.  That  the  word  'abou^ 
is  one  of  locality  and  not  of  mere  association 
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or  eonnectloB  htm  been  determined  )n  •  recent 
cue  [dtisK  Bev»rd  ▼.  Coal  Co.].    *    •    * 

"Whfle  In  cbuge  of  the  truck,  after  leav- 
ing the  premises  where  the  meat  had  been 
prepared,  the  plaintiff  was  not  Vithin  the  dan- 
cer cone  necessariljr  created  by  those  peculiar 
hazards  to  workmen  which  inhere  in  the  busi- 
ness of  operating'  the  packing  house."  101 
Kan.  762,  763,  168  Pac.  906. 

In  the  case  of  Gadberry  ▼.  Egg  Case  Filler 
Co.,  104  Kan.  72,  177  Pac.  834>  a  factory 
workman  was  Injured  within  a  few  feet  of 
the  factory  building,  on  a  runway  connect- 
ing the  building  with  another  factory  build- 
ing. It  was  held  the  location  and  use  of 
the  runway  made  it,  for  all  practical  pur- 
poses, a  part  of  the  doCk  of  the  factory.  In 
this  Instance  there  was  no  such  relation  be- 
tween the  tent  In  which  the  plaintiff  and  his 
family  made  their  home  and  the  quarry. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


003  Kan.  98) 
WHITE  et  al.  v.  BOARD  OF  COM'RS  OF 
ATCHISON  COUNTY.     (No.  23076.) 

(Supreme  Court  of  BCansas.    May  7,  1921.) 

(BvlUbiu  if  «*«  Oourt) 

Appeal  and  error  «s»78l(4)— Where  case  has 
become  moot,  appeal  will  be  dismissed. 
On  the  facts  stated  in  the  opinion,  it  is 
Aeld  that  there  is  nothing  left  for  decision  but 
a  moot  case,  and  the  appeal  is  dismissed. 

Appeal  from  District  Oourt,  Atdbison 
County. 

Suit  by  A.  J.  White  and  others  against  the 
Board  of  County  Commissioners  of  Atchison 
County,  E^an.  BYom  an  order  refusing  an 
Injunction,  plaintiffs  appeaL    Dismissed. 

Waggener,  Challiss  &  Brown  and  James  W. 
Orr,  all  of  Atchison,  for  appellants. 

T.  A.  Mozcey  and  C.  T.  Gundy,  both  of 
Atchison,  for  appellee. 

POBTER,  J.  The  plaintiffs  appeal  from 
an  order  of  the  district  court  of  June  10, 
1920,  refusing  to  enjoin  the  county  board  of 
Atchison  coimty  from  proceeding  further  with 
the  erecti<ni  of  a  memorial  building  under 
the  provisions  of  chapter  279,  Laws  of  1919, 
which  authorized  counties  and  cities  to  erect 
mdlltary  memorials  and  to  issue  bonds  and 
incur  indebtedness  therefor.  There  was  no 
stay  granted  of  the  proceedings,  doubtless 
for  the  reason  that  when  the  appeal  reached 
here  substantially  the  entire  proceeds  of  the 
sale  of  the  bonds  had  been  expended  in  af> 
tempting  to  complete  the  construction  of  the 
building. 

While  the  case  was  pending  here  the  act 


of  1919,  under  which  the  coonty  was  proceed- 
ing, was  h^d  inTalkL  State  ez  id.  v.  Glty  of 
Salina,  108  Kan.  271,  19i  Pa&  981.  It  is 
conceded  that  the  amount  of  bonds  voted  and 
Issued  was  not  sufficient  to  complete  the 
building  according  to  the  original  plans,  and 
that  some  part  of  the  construction  still  re- 
mains to  be  finished. 

In  view  of  these  facts  the  court  regards 
the  question  presented  by  the  appeal  (many 
of  which  involved  the  Interpretation  and  con- 
struction of  language  used  in  the  act  of  1919i 
as  of  no  practical  importance  to  any  of  the 
parties,  leaving  nothing  here  but  a  moot  case. 

The  appeal  is  therefore  dismissed. 

All  the  Justices  concurring. 


(109  Kan.  169) 

HUNTER  V.  JOPLIN  &,   P.  RY.  CO.  at  al.* 
(No.  23189.) 

(Supreme  Court  of  Kansas.    May  7,  1921.) 

(Byllabui  by  (k«  Court.) 

1.  Evidenca  «=947l(24),  472(11),  477(4), 
528(2)— Evidence  by  plaintiff  In  personal  in- 
jury action  that  pain  in  ankle  oausad  narvoas 
ebilts,  and  that  fall  caused  a  miscarriage, 
held  Inadmissible;  evidence  as  to  whether 
plaintiff  suffered  pain  held  admissible. 

Certain  rulings  on  evidence  examined,  and 
held  to  be  correct. 

2.  Carriers  «=>3I  5— Conductor's  evidence  tliat 
he  was  not  In  charge  of  car  on  which  Injgrwl 

fiassenger  rode  held  admissible,  though  plead- 
ngs  admitted  Ms  employment. 

The  petition  alleged  and  the  answer  of 
the  company  admitted  the  employment  and 
agency  of  Ed  Banks,  conductor.  He  was  per- 
mitted to  testify  that  he  was  not  in  charge  of 
the  particular  car  on  which  the  plaintiff  rode. 
Held  proper. 

3.  Carriers  «=s348(l4)-^ontrlbntory  negli- 
gence properly  submitted  notwithstanding  al- 
legation that  If  plaintiff  was  Injured  it  was 
not  while  defendant's  passenger. 

The  court  properly  covered  the  matter  of 
rontribatory  negligence  pursuant  to  the  claim 
thereof  in  the  answer,  notwithstanding  its  fur- 
ther allegation  that,  if  the  plaintiff  was  m- 
jured,  it  was  not  wliile  a  passenger  of  the  de- 
fendant company. 

4.  Appeal  and  error  €=>  1 060(1)— Remarks  of 
counsel  In  passenger's  action  for  Injuries  held 
not  ground  for  reversal. 

Claims  of  miRconduct  on  the  part  of  a 
certain  witness,  and  alleged  improper  argu- 
ment of  counsel,  examined,  and  held  to  be  with- 
out snfiicient  support  in  the  record. 

5.  Carriers  ^=3318(10)— Evidenoe  held  to  sus- 
tain a  verdict  for  defendant  la  action  for  In- 
juries caused  by  starting  oar  while  she  was 
alighting. 

The  record  examined,  and  ketd  not  to  show 
or  indicate  that  the  plaintiff  was  prevented 
from  having  a  fair  trial. 
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County. 

Action 
Joplin  & 
another. 


from    District    Court,    Crawford 


by  Beatrice    Hunter  against  the 

Pittsburg  BaUway  Company  and 

Judgment     for    defendants,  and 
plaintiff  appeala    Affirmed. 

Ed  D.  McKeever,  of  Topeka,  and  Tbos.  W. 
dark,  of  Pittsburg,  for  appellant. 

Curran,  Curran  &  Clark,  of  Pittsburg,  and 
Mercer  Arnold,  of  Joplin,  Mo.,  for  appellees. 

WEST,  J.  The  plaintiff  sued  for  damages 
alleged  to  have  resulted  from  a  careless  and 
sudden  starting  of  the  defendant's  car.  The 
jury  found  for  the  defendant,  and  the  plain- 
tiff appeals. 

The  plaintiff  was  a  iwssenger  on  the  de- 
fendant's car,  and  alleged  that  on  arriving 
at  Glrard,  as  she  was  in  the  act  of  alighting 
and  before  haying  reached  the  ground,  the 
car  suddenly  started  forward  without  warn- 
ing, throwing  her  down,  injuring  her  ankle, 
ber  shoulder  and  right  knee,  and  bringing 
on  a  miscarriage.  Error  is  assigned  upon 
rulings  on  evidence,  instructions,  miscon- 
duct of  counsel,  and  refusal  to  grant  a  new 
trial. 

[1]  The  plaintiff  was  a^ed  what  effect 
the  pain  In  her  ankle  had  on  her,  and  an- 
swered that  It  caused  her  to  have  nervous 
chins.  This  was  stricken  out  as  calling  for 
a  conclusion.  The  plaintiff  seems  to  have 
been  permitted  to  testify  quite  fully  as  to 
ber  condition  and  suffering  after  the  alleged 
injury,  and  It  was  doubtless  correct  to  strike 
out  her  statement  that  the  pain  brought  on 
chills ;  that  being  a  question  for  the  Jury  or 
for  expert  medical  testimony. 

The  same  may  be  said  touching  her  as- 
sertion that  the  fall  not  only  hurt  her  ankle, 
but  caused  the  miscarriage.  This  was  fully 
covered  by  medical  testimony  Introduced 
later  on  in  the  trial. 

Another  witness  was  permitted  to  tell  of 
ber  observations  of  the  plaintiff  while  at 
bome  after  the  alleged  injury  and  to  describe 
ber  outward  expressions  and  appearance 
and  to  state  that  in  her  judgment  she  suffer- 
ed pain,  but  was  not  permitted  to  tell  in 
what  part  of  the  body  she  thought  the  pain 
was  located.  There  was  no  error  In  this 
ruling. 

A  doctor  wlTo  attended  the  plaintiff  and 
testlflpd  was  cross-examined  touching  his 
former  arrest  on  certain  charges  and  his 
trial  and  acquittal  on  the  charge  of  homicide. 
It  does  not  appear  that  the  discretion  of  the 
court  in  this  matter  wi^s  abused. 

[2]  Complaint  is  made  that  ESd  Banks  was 
permitted  to  testify  that  he  was  not  In 
charge  of  the  car  in  question,  although  the 
answer  admitted  his  employment  as  conduc- 
tor. The  plaintiff  was  permitted  to  offer 
this  answer  in  evidence.  We  see  no  error 
in  the  result 

[3]  The  answer  alleged  that,  if  there  was 
any  Injury,  it  was  due  to  the  plaintiff's  own 


mistake  and  negllgenoe,  and  not  the  negli- 
gence of  the  company.  Complaint  is  made 
because  the  court  instructed  on  contributory 
negligence.  This  seems  to  be  based  on  the 
fact  that  the  answer  alleged  also  that,  if 
the  plaintiff  was  injured,  it  was  not  while 
she  was  a  passenger  of  the  defendant.  Both 
of  these  allegations  were  covered  by  the  In- 
structions, and  correctly  so. 

Examination  of  the  instructions  given  by 
the  court  shows  that  the  law  was  correctly 
stated,  and  we  find  no  error  In  refusing  those 
submitted  by  the  plaintiff,  practically  all  of 
which  were  given  in  substance. 

One  controversy  arose  about  a  claim  that 
the  plaintiff  was  making  signs  to  a  witness 
while  on  the  stand.  This  matter  was  cov- 
ered by  affidavits  on  the  motion  for  a  new 
trial,  and  appears  to  have  been  correctly 
disposed  of  by  the  trial  court. 

[4]  It  appears  that  during  the  argument 
one  of  the  defendant's  attorneys  asserted 
that  the  plaintiffs  husband  h^  a  suit  pend- 
ing for  the  same  injury  and  wanted  to  get 
¥20,000  out  of  the  company  and  quit  his  job 
as  janitor  at  the  courthouse,  and  concern- 
ing the  plaintiff  said: 

"Oh  slie  is  so  delicate,  this  lily  white'  lady; 
she  wants  to  dress  up  on  this  money." 

Counsel  states  In  affidavit  that — 

"This  statement  was  made  in  a  dramatic  and 
ridiculous  manner,  and  thereby  caused  the  Jurr 
to  laugh  then  and  thereafter  during  the  trial." 

No  claim  Is  made  that  any  objection  was 
made  to  this  argument  or  that  the  attention 
of  the  court  was  called  to  it,  and  it  seems 
to  have  been  passed  by  as  one  of  the  ludi- 
crous instances  marking  the  trial  between 
the  plaintiff,  a  colored  woman,  and  the  rail- 
road company. 

The  contention  is  made  that  the  plaintiff's 
color  and  the  color  of  some  of  her  witnesses 
and  the  levity  exhibited  by  counsel  prevent- 
ed her  from  having  a  fair  trial.  She  testi- 
fied that  the  car  started  up  while  she  was 
in  the  act  of  alighting,  and  one  witness  tes- 
tified that  he  was  about  125  feet  from  the 
place,  and  that  the  car  stopped  within  a  few 
feet  after  it  started,  and  another  that  he 
saw  her  fall,  and  that  as  she  went  to  step 
down  the  car  started  and  she  fell  right  on 
the  ground.  But  the  conductor  of  the  car 
swore  that  he  helped  her  off,  and  after  she 
had  gotten  dear  off — 

"she  had  a  baby  in  her  arms,  and  it  seems  like 
as  I  reached  down  after  the  grip  to  give  to 
her,  it  soemB  like  she  sank  down  to  the  ground, 
and  I  got  down  and   helped  her  up." 

Another  witness  testified  that  he  was  on 
the  car  and  got  oC  when  it  stopped  and  saw 
the  conductor  helping  her  up.  She  was  in  a 
kneeling  position  when  he  first  saw  the  con- 
ductor helping  her.  "The  car  never  started 
till  she  was  very  near  the  walk  [sidewalk]." 
A  lady  who  was  on  the  same  car  testified: 
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"I  Mw  a  colored  lair  set  off.  I  saw  a  lady 
with  a  chfld  in  her  arms  and  a  satchel  in  her 
hand.  She  set  the  satchel  inside  the  step  and 
stepped  cff  the  car,  and  she  practically  went 
down  on  her  knees.  The  car  was  standing 
perfectly  still.  There  was  no  sodden  jerk  of 
the  car;   no  movement." 

[I]  In  view  of  all  this  evidence  it  cannot 
be  said  that  the  Jury  were  not  Jostified  in 
returning  the  verdict  found  by  them.  Nei- 
ther does  it  appear  from  anything  in  tl>e  rec- 
ord that  the  plaintUF  was  prevented  from 
having  or  did  not  have  a  fair  trlaL. 

The  judgment  ia  affirmed. 

All  the  Justices  concurring. 


(108  Kan.  M) 

LESLIE  V.  WM.  KELLY  MILLING  CO. 
(No.  23164.) 

(Supreme  Court  of  Kansas.     Iflay  7,  192L) 

(BvTUbm*  ly  the  Oourt.) 

Sales  (3=3234(2,   3)— Market's  overt   act  reo- 
ognlzed;   ownership  of  wheat  or  small  grain 
oannot  be  transferred  by  one  having  no  right 
of  property  therein. 
There  is  no  law  in  this  county  recofnis- 
ing  the  effect  of  a  sale  in  market  overt.    The 
only  exception  to  the  general  rule  that  no  one 
can  by  sale  transfer  to  another  the  right  of 
ownership  in  a  thing  to  which  be  has  no  right 
of  property  is  in  the  cases  of  money,  bank 
bQls,  and  negotiable  instmmenta  pnrch'a9ed  in 
due  course   (which  has  been  adopted  for  the 
sake  of  commerce).     Held,  no  such  exception 
can  be  recognized  in  the  case  of  sales  of  wheat 
or  small  grain,  notwithstanding  the  difficulty  in 
tracing  to  its  source   the  ownership   of  such 
grain  when  offered  for  8ale_  to  millers  and  oth- 
er grain  merchants. 

Appeal  from  District  Gonrt,  Reno  (bounty. 

Action  by  Oeorge  Leslie  against  the  William 
Kelly  Milling  Company.  Judgment  toe  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Branine  &  Branine,  of  Hutchinson,  for  ap- 
pellant 

Williams  &  Martlndell,  of  Hutchinson,  for 
appellee. 

PORTER,  J,  The  Kelly  Milling  Company 
purchased  from  Fred  Gibson  two  wagon- 
loads  of  wheat,  paying  him  the  market  price. 
Oibson  had  wrongfully  taken  the  wheat  from 
tiie  plaintiff's  granary.  The  milling  com- 
pany appeals  from  a  judgment  in  plaintifTs 
favor  tat  the  value  of  the  wheat,  and  the  ap- 
peal presents  the  sole  question  whether  a 
purchaser  in  good  faith  and  for  value  is 
protected  in  the  purchase  of  wheat  and  sim- 
ilar grain  in  the  ordinary  course  of  business 


from  one  who  has  the  poasesaion  bat  not  the 
titte. 

It  is  said  that  the  question  is  of  great 
practical  Importance  to  the  mills  and  ele- 
vators in  this  state,  and  that  millers  and  oth- 
ers engaged  in  buying  gjaln  cannot  in  the 
hurry  of  business  make  extended  inqtilry  and 
trace  back  to  its  source  every  bushel  of 
wheat  offered  to  them  in  the  usual  course  of 
their  business. 

Markets  overt  were  a  Saxon  institation  in- 
grafted on  the  common  law  in  Ehigland. 
From  that  time  a  sale  in  market  overt  con- 
ferred a  good  title  upon  a  bona  fide  buyer, 
though  the  seller  bad  no  title  whatsoever, 
and  even  though  he  had  acquired  the  prop- 
erty by  theft 

"All  contracts  for  anything  vendible  made  in 
market  overt  shall  be  binding,  and  sales  pass 
the  property,  thongh  stolen,  if  it  be  an  open 
and  proper  place  for  the  kind  of  goods,  there 
be  an  _  actnal  sale  for  valuable  consideration, 
no  notice  of  wrongful  possession,  no  collusion, 
parties  able  to  contract,  a  contract  originally 
and  wholly  in  the  market  overt,  toll  be  paid, 
if  requisite,  by  statute,  and  the  contract  be 
made  between  sun  and  sun."  2  Bouv.  Law 
Diet  (Rawle's  3d  Rev.)  2096i. 

By  the  English  Sales  of  Goods  Act  of  1893, 
the  common-law  rule  is  still  in  force. 

In  this  country  the  exception  in  favor  of 
sales  in  market  overt  has  never  been  recog- 
nized, because  there  are  no  such  markets 
here.  Dame  v.  Baldwin,  8  Mass.  518.  The  in- 
stitution of  markets  overt  has  never  been 
recognized  in  any  of  the  United  States  nor 
received  here  any  judicial  sanction.  Ventreas 
et  al.  V.  Smith,  10  Pet  161,  9  L.  Ed.  382. 

The  plaintiff  concedes  this,  but  contends 
that  an  exception  to  the  general  rule  that  no 
one  can  by  sale  transfer  to  another  the  right 
of  ownership  in  a  thing  when  he  has  no  right 
of  property  having  been  adopted  in  this 
country  for  the  sake  of  commerce.  In  the 
cases  of  money,  bank  bills,  and  negotiable 
paper  payable  to  bearer  or  transferable  by 
delivery  in  the  due  course  of  business  (Murray 
V.  Lardner,  2  WalL  110,  17  L.  Ed.  857;  2* 
R.  0.  L.  377),  a  similar  exception  should  be 
recognized  in  the  case  of  sales  of  wheat  and 
other  grains  of  such  character  that  they  can- 
not be  Identified  by  even  the  most  caiefol 
infection.  While  it  Is  doubtless  true,  as 
suggested,  that  in  the  hurry  of  business 
millers  and  elevator  companies  may  find 
it  difficult  to  trace  back  to  its  source  every 
load  of  small  grain  offered  to  them  In  the 
usual  course  of  business,  yet  similar  risks 
are  assumed  every  day  in  the  purchase  of  all 
kinds  of  property  in  many  other  kinds  of 
business.  We  see  no  reason  for  making  an 
exception  in  favor  of  grain  merchants. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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QUINLANTON  v.  UNION  PAC.  tt.  CO.  at  al. 
(No.  23150.) 

(Sapreme  Court  of  Eanaaa.    May  7,  1921.) 

(BvUabu*  fry  the  Oourt.) 

1.  Master  ant  servant  «=32I3(3)  —  Traokmaa 
held  to  have  assumed  risk. 

The  facta  disclosed  by  the  plaintiS's  own 
testimony  show  that  in  remaining  on  the  track 
until  struck  by  the  defendants'  engine,  he  took 
his  chances — assumed  the  risk. 

2.  Master  and  servant  «=>I37(4)— Fallira  to 
warn  traokmaa  held  not  negllgeioo. 

The. record  also  shows  that  the  defendants 
were  not  gvSlty  of  negligence  in  failing  to  warn 
die  plaintiff  of  the  approach  of  the  train  which 
injured  him. 

3.  SuffloieHoy  of  Instructions. 

No  error  is  found  in  the  instructions  given. 

Appeal  from  District  Ooort,  Wyandotte 
Ckwmty. 

Action  by  Oarlos  Quinlanton  against  the 
Union  Pacific  Railroad  Company  and  anotber. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Thompson  &  Gorsnch,  of  Kansas  City,  Kan., 
and  W.  W.  McCanlea,  of  Kansas  01^,  Mo., 
for  appellant. 

R.  W.  Blalr  and  T.  M.  Llllard,  both  of 
Top^B,  for  appellees. 


WBST,  J.    The  plaintiff  sued  under  the 

federal  Employers'  Liability  Act  (D.  S.  Comp. 
St  Sf  8657-8665)  to  recover  for  .an  injury 
caused  by  being  struck  by  one  of  the  de- 
fendants' engines.  He  recovered,  but  the 
court  set  the  verdict  aside,  and  rendered 
judgment  for  the  defendants.  The  plaintiff 
appeals,  and  assigns  as  error  certain  instruc- 
tions given,  rendering  judgment  for  the  de- 
fendants on  the  findings  of  fact^  and  the 
refusal  of  a  new  trial. 

He  alleged  that  he  was  a  trackman  in 
the  employ  of  the  defendants,  the  railroad 
company  and  the  Director  General,  working 
upon  the  railroad  tracks  at  Topeka,  cleaning 
and  repairing  them  when  one  of  the  defend- 
ants' freight  trains  carelessly,  negligently, 
and  without  warning  to  plaintiff  was  care- 
lessly run  against  him,  knocking  him  down 
and  crushing  his  left  leg  so  that  it  was  am- 
putated about  four  inches  below  the  knee; 
that  when  the  defendants  were  approaching 
they  gave  him  no  warning  of  any  kind,  and 
knew,  or  by  the  exercise  of  reasonable  care 
should  have  known,  that  he  was  working 
upon  the  track,  and  negligently  failed  to 
Inform  him  that  such  train  would  pass  along 
the  track,  and  negligently  failed  to  provide 
means  of  notifying  him  thereof  when  they 
knew,  or  should  have  known,  that  In  con- 
ducting his  business  he  could  not  do  the 


«»T  p.) 

work  required  of  h<Tn  and  at  the  same  time 
watch  in  both  directions  for  the  approach  of 
trains.  Further,  that  they  saw  him  in  a 
place  of  danger,  or  by  the  exercise  of  reason- 
able care  should  have  seen  him  and  had  an 
opportunity  to  warn  him  of  their  approach  In 
time  to  avoid  Injury,  but  carelessly  failed 
to  stop  the  train  or  reduce  the  speed  when 
they  knew,  or  by  the  exercise  of  reasonable 
care  should  have  known,  that  if  they  con- 
tinued to  operate  It  at  the  rate  It  was  go- 
ing they  would  strike. and  Injure  the  plain- 
tiff. 
The  plalntlfl  testifled  that— 

He  was  62  years  old.  "My  name  is  Carlos 
Quinlanton.  Was  working  in  Topeka  at  the 
time  I  got  hurt.  Was  cleaning  yards  and  track. 
There  were  three  tracks  where  I  got  hurt 
Was  north  of  the  tool  house.  About  20  meters 
west  of  the  Rock  Island  crossing.  Had  been 
working  on  the  middle  track  before  I  got  hurt 
about  a  half  hour.  Moved  froin  the  main  track 
to  get  out  of  way  of  the  switch  engine  that 
was  going  to  stop  there.  When  the  switch  en- 
gine come  we  were  all  working  around  there, 
and  the  others  went  to  one  side,  and  I  went  to 
the  north  side.  Had  been  working  at  that  place 
about  a  half  hour  before  I  was  struck.  Switch 
engine  was  just  to  one  side  of  me  when  I  got 
hurt.  Switch  engine  was  standing  there,  mak- 
ing noise,  blowing  steam  out.  That  was  the 
reason  I  had  not  felt  the  other  engine  coming. 
The  time  I  got  hurt  was  working  between  rails 
on  the  north  track.  Q.  Which  way  were  you 
facing?  A  Towards  the  depot  The  depot 
was  towards  Kansas  City.  Q.  You  were  look- 
ing towards  Kansas  City?  A.  Yes.  Q.  Now 
state  to  the  jury  what  position  you  were  in 
at  the  time  you  got  hurt  A.  I  was  stooping 
over,  working,  when  this  happened.  I  didn't 
know  what  it  was.  I  was  cleaning  the  inside 
of  the  track.  The  train  that  hit  me  did  not  give 
any  signal  or  blow  any  horn,  or  whistle  or 
ring  any  bell.  If  I  had  heard  it  I  wouldn't  have 
been  standing  there.  The  trains  always  stop 
before  they  cross  the  Bock  Island  crossing.  All 
trains  blow  whistles  there.  Q.  Just  tell  the 
jury  what  happened  to  you.  A  I  was  working 
there,  and  the  first  I  knew  was  when  the  train 
hit  me.  I  just  fell  over  and  fainted.  I  didn't 
know  any  more.  I  just  made  a  jump  to  the  side 
when  I  felt  it  hit  me,  when  I  felt  bad.  I  didn't 
know  what  happened  then,  as  I  fainted." 


On  cross-examination  he  testifled: 

"Had  been  in  railroad  work  before  for  one 
year  more.  Q.  You  knew  that  trains  were  sup- 
posed to  run  over  those  tracks,  and  would  run 
over  them  very  frequently,  didn't  you?  A.  Yes, 
sir.  Q.  You  knew  that  you  section  men  were 
supposed  to  watch  out  for  them,  and  not  get 
in  a  position  where  you  would  not  know  of  their 
coming,  didn't  you?  A.  Yes.  Q.  The  yards 
there  at  Topeka  where  you  were  working  are 
busy  yards,  and  a  great  many  engines  going 
back  and  forth?  A.  Yes;  daily  they  do;  they 
pass.  Q.  Hearing  and  sight  was  good  at  that 
time?  A  Don't  read  and  write.  Was  hurt 
about  2  in  the  afternoon.  Daylight  and  a  clear 
day.    Blowing  a  little.    Was  very  hot    Switch 
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eagine  had  bean  there  about  a  half  hoar.  Jnit 
■tanding.  Switch  engine  standing  more  or  less 
aboot  10  minutes.  Had  all  be^n  working  on 
the  middle  track  np  to  a  few  minutes  before 
I  was  hurt.  Was  working  between  the  rails 
with  a  shoveL  Had  my  face  towards  the  sta- 
tion at  Topeka.  I  bad  my  back  to  where  the 
train  was  coming  from.  Q.  You  understood 
that  you  were  supposed  to  watch  out  for  trains 
coming?  Why  weren't  you  keeping  a  lookout 
in  both  directions?  A.  I  was  doing  it,  but  at 
this  particular  time  I  straightened  up,  and  just 
as  I  strais^tened  np  I  didn't  have  time.  Q'. 
You  straightened  up;  yon  mean  yon  had  quit 
working  with  your  shovel  and  stood  straight? 
A.  Yes;  I  just  straightened  np,  and  as  I 
straightened  up  I  didn't  know  what  happened. 
Q.  What  did  you  straighten  up  for?  A.  Be- 
.  cause  there  is  always  a  suspicion  that — except 
when  I  straightened  up  It  was  too  late.  Q.  You 
were  thinking  about  trains  and  straightened 
up  with  the  idea  yon  would  look  around  and 
watch  for  them,  did  you?  A.  Yes,  sir.  Q. 
But  by  the  time  yon  straightened  np  and  got 
ready  to  look  yon  had  been  struck?  A.  I  didn't 
have  time  then.  I  didn't  know  how  the  engine 
threw  me  down  then.  Q.  The  details  of  just 
how  it  happened  you  don't  remember,  do  you/ 
A.  No,  sir;  I  don't  remember  more  than  just 
I  received  a  blow;  what  happened.  The  switch 
engine  was  stan<Ung  there  even  with  me.  It 
was  blowing  steam  up.  It  was  the  motive  or 
reason  I  did  not  hear.  Q.  Yon  think  the  noise 
of  this  switch  engine  was  the  reason  you  did 
not  hear  the  train  coming  from  the  west,  do 
you?    A.  Yea,  t&t." 

Otber  witnesses  testlfled  that  the  plaintifF 
was  standing,  not  between  the  rails  of  the 
track,  but  at  one  side.  The  jnry  found  the 
defendants  guilty  of  negligence  consisting  In 
"not  sufficient  warning  and  failure  to  stop 
the  engine." 

"Q.  4.  Was  the  plaintiff  at  the  time  of  Us  in- 
jury an  experienced  section  man?  A.  4.  Yes. 
Q.  S.  Did  the  plaintiff  know,  or  in  the  use  of 
ordinary  care  should  be  have  known,  the  risks 
and  dangers  of  being  struck  by  engines  passing 
over  the  track  at  the  point  where  he  was 
struck?     A.  Yes." 

They  also  found  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that 
be  was  not  aware  of  the  approach  of  the  en- 
gine in  time  to  get  off  the  track  before  it 
struck  him.  They  found  that  he  sustained 
$8,000  damages,  but,  on  account  of  his  con- 
tributory negligence,  returned  a  verdict  for 
(4,000. 

The  trial  court  stated  that  the  findings  of 
the  Jury  amounted  to  a  finding  that  the 
plaintiff  assumed  the  ordinary  rlslu  of  the 
employment.  The  court  was  of  the  opinion 
that,  while  he  assumed  the  risk  incident  to 
the  work,  he  did  not  assume  the  risk  of  be- 
ing run  down  after  he  was  seen  in  a  place 
of  danger,  and  it  became  apparent  that  he 
would  not  or  could  not  protect  himself,  and 
that  the  evidence  did  not  warrant  submitting 
to  the  Jury  the  question  of  last  clear  chance. 

Counsel  say  in  their  brief: 


"The  plaintiff  did  not  assume  the  risk  of 
being  deliberately  run  down  and  maimed  by  an 
engineer  running  his  engine  at  two  or  three 
miles  an  hour  in  broad  daylight  when  tiie  engi- 
neer saw  the  plaintiff  stooped  over  in  a  position 
of  danger  and  oblivious  of  his  danger.  The 
plaintiff  did  not  assume  the  risk  of  the  fire- 
man's negligence,  who  testified  that  be  saw  the 
plaintiff  looldng  in  an  opposite  direction  close 
to  the  track.  •  *  •  The  plaintiff  did  not  as- 
sume the  negligence  of  the  conductor  in  charge 
of  the  train,  who  got  into  the  gangway  200 
feet  away  from  the  plaintiff,  and  who  saw  the 
plaintiff  in  the  position  of  danger  and  peril, 
and  did  not  instruct  the  engineer  to  blow  a 
warning  or  stop  the  engine  before  mnning  over 
the  plaintiff,  the  conductor  having  admitted  that 
the  plaintiff  was  looking  in  another  direction  at 
the  time.  The  plaintiff  did  not  assume  the  risk 
of  the  engineer  running  this  engine  over  the 
Rock  Island  crossing  without  making  the  usual 
an^  customary  stop,  or  without  sounding  the 
usual  and  customary  warning.  The  plaintifl  did 
not  assume  the  negligence  of  liis  foreman,  Hen- 
derson, in  not  learning  him  of  the  approach  of 
the  engine  in  time  to  have  avoided  being  struck, 
although  Henderson  testified  that  it  was  his 
usual  custom  to  do  so." 

Henderson  testlfled  that  when  the  switch 
engine  came  by  him  atrant  IS  minutes  be- 
fore the  accident  he  ordered  the  plaintiff  and 
another  off  the  track. 

The  engineer  testified  that  when  he  first 
saw  him  the  plaintiff  was  up  near  the  left 
rail,  probably  2a  or  SO  feet  ahead  of  the 
engine;  that  when  he  last  saw  him  he  was 
about  a  foot  away,  standing  dose  to  the 
north  rail.  Just  standing  there.  The  fireman 
testified  that  the  train  was  going  aboat  five 
miles  an  ho'ur,  and  the  plaintiff  was  standing 
on  the  track,  clear  up  against  it,  but  be- 
lieved it  was  where  the  engine  would  clear 
him  without  striking  him;  he  believed  he 
was  2%  or  3  feet  clear  of  the  engine. 

We  agree  with  the  trial  court  that  there 
was  nothing  to  justify  submitting  the  ques- 
tion of  last  clear  chance  to  the  jury.  Hack- 
ney V.  Railway  Co.,  96  Kan.  30,  14»  Pat  421, 
Is  cited  In  support  of  the  contention  that  an 
employe  does  not  assume  the  risk  of  a  co- 
employg's  negligence.  That  case  Involved 
contributory  negligence^  but  no  assumption 
of  risk,  although  that  defense  was  pleaded. 
Rockhold  v.  RaUway  Co.,  97  Kan.  716,  156 
Pac.  775,  is  referred  to  as  disposing  of  the 
question  of  the  assumption  of  risk,  bat  that 
action  was  under  the  state  act,  and  not  under 
the  federal  Bmployers'  Liability  Act,  a  dis- 
tinction with  a  very  material  difference,  as 
the  defense  of  assumption  of  risk  was  rilml- 
nated  by  diapter  239  of  the  Laws  of  1911. 

[1]°The  federal  rule  as  to  assumption  of 
risk  is  the  one  we  must  follow  In  this  casa 
Roebuck  v.  Railway  Co.,  90  Kan.  544, 162  Pac. 
1153,  L.  B.  A.  1917E,  741,  and  Rask  v.  Rail- 
way Co.,  103  Kan.  440,  446,  173  Paa  1066. 
The  federal  rule  is  to  follow  the  common 
law.  Southern  Ry.  v.  Oray,  241  U.  S.  333, 
36  Sup.  Ct  658,  60  U  Ed.  1030.    In  Aerk- 
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fetz  ▼.  HnmitoeTa,  146  IT.  S.  418,  12  Sup. 
Ct.  885,  36  li.  Bd.  758,  the  employe  was 
faminar  wltb  the  moTemmts  of  the  cars 
and  of  the  switch  engines,  and  knew  that  the 
switch  engine  was  busy  making  up  trains, 
and  that  cars  were  liable  to  be  moved  along 
the  track  where  he  was  working  at  any 
time.  He  placed  himself  with  his  face  away 
from  the  direction  from  which  the  cars  were 
to  be  expected.  Abundance  of  time  elapsed 
between  the  moment  the  cars  entered  upon 
the  track  and  the  moment  they  struck  bim. 
The  court  said: 

"There  could  hare  bean  no  tbon^t  or  ex- 
pectation on  the  part  of  the  engineer,  or  of  any 
other  employe,  that  he,  thus  at  work  in  a  place 
of  danger,  wonld  pay  no  attention  to  tkia  own 
•afetr.  •  •  •  TSiey  were  not  bound  to  aa- 
•nme  tliat  any  employ^  familiar  with  the  man- 
ner of  doing  basinesa,  wonld  be  whoUy  indiffer- 
«Dt  to  the  going  and  coming  of  the  cam."  145 
U.  &  420.  12  Sup.  Ct  838,  86  L.  Bd.  768. 

In  Land  y.  Ballroad  Co.,  96  Kan.  441,  148 
Pac.  012,  It  was  held  that  the  railroad  com- 
pany may  rightfully  assume  that  its  section 
men,  wlille  at  work  upon  the  track,  will 
locik  out  for  the  approach  of  passenger  trains 
at  all  times,  and  that  ordinarily  it  owea  no 
duty  to  warn  them  of  the  aK>roach  of  the 
trains  save  when  such  employ&s  are  found 
in  places  of  danger,  and  it  becomes  apparent 
that  they  will  not,  or  cannot,  protect  them- 
■elves.  It  was  there  held  that  the  crossing 
signals  are  not  Intended  for  the  section  men 
working  upcm  the  traclc,  which  disposes  of 
that  point  in  this  case.    It  was  also  said: 

"Railroads  must  operate  their  passenger 
trains  and  transport  their  passengers  without 
impeding  their  progress  or  imperiling  their 
safety  by  the  necessity  of  making  it  a  condition 
precedent  to  see  if  its  section  men,  employed 
for  the  purpose  of  keeping  the  track  safe  while 
trains  are  running  OTer  it,  are  themselves  look- 
ing out  for  their  approacL"  95  Kan.  446,  148 
Pac.  614 

"Trackmen  are  employed  for  the  very  object 
of  enabling  the  road  to  furnish  snch  service, 
and  cannot  require  the  employer  to  impair  its 
efficiency  by  acting  as  watchman  for  tbem." 
95  Kan.  448,  148  Pac.  615. 

In  Waymire  t.  Railway  Co.,  107  Kan.  90, 
98, 190  Pac.  588,  591,  it  was  said: 

"But  the  engineer  had  the  right  to  assume 
that  the  aection  foreman  and  his  men  would  con- 
tinue to  look  out  for  their  own  safety.  This 
was  equally  true  of  the  rear  brakeman.  'When 
be  left  the  hand  ear  and  climbed  upon  the  train, 
he  had  the  right  to  assume  that  the  section  men. 


instead  of  relying  upon  his  giving  signals  to  the 
engineer  not  to  back  the  train,  wonld  protect 
themselves." 

Taking  the  plaintiff's  own  story  for  It, 
he  seems  to  have  waited  for  the  crossing 
signal,  whidi  was  not  intended  for  bis  bene- 
ht,  and  on  which  he  had  no  right  to  rely, 
and,  instead  of  looking  out  for  the  on-coming 
engine,  took  bis  chances,  or.  In  other  words, 
assumed  the  risk  of  remaining  on  the  track 
until  It  was  too  late.  We  all  kno>#  that  in 
railroad  yards,  and  even  along  the  lines  of 
street  railways  and  Interurban  roads,  tracks 
have  to  be  kept  in  repair  by  section  men, 
and  traffic  is  not  to  stop  on  this  account 
Such  re];)alr8  are  made  so  that  traffic  need  not 
stop,  but  may  continue,  and  the  only  prac- 
tical and  possible  way  tbat  sncb  work  can 
be  done  is  for  the  tradcmen  to  watch  for 
the  approach  of  trains  and  take  care  of  ttiem- 
selves  by  getting  out  of  the  way  in  time.  No 
one  knows  this  better  than  trackmen  them- 
selves, and  none  better  than  they  bow  par- 
alyzing it  would  be  to  railroad  oi)eratlon  for 
the  operators  of  trains  to  tte  required  to  stop 
every  time  a  section  man  was  seen  on  the  ' 
track  until  be  saw  fit,  in  bis  own  leisurely 
manner,  to  get  out  of  the  way.  The  very 
fact  that  other  trains  and  engines  may  be 
close  by,  emitting  steam  and  making  noises  ' 
incident  to  such  instrumentalities,  makes  It 
the  more  necessary  and  sensiUe  to  require 
those,  whose  very  purpose  is  to  keep  the 
track  in  condition  for  the  unimpeded  opera- 
tion of  the  trains,  to  see  that  this  object  is 
not  subverted  by  compelling  the  cessation  of 
such  operation  whenever  a  trackman  is 
seen  ahead  of  an  approaching  engine. 

It  seems  to  be  beyond  dispute  tbat  men 
working  on  sky  scrapers  take  a  pride  in 
walking  on  the  steel  beams  at  dizzy  heights, 
and  this  leads  one  to  suspect  that  trackmen 
take  pride  sometimeB  in  seeing  bow  long 
they  can  remain  at  work  before  stepping 
aside  for  an  on-coming  train.  While  there  is 
nothing  to  Justify  tbat  inference  in  this  case, 
of  the  belief  that  the  plaintiff  was  actuated 
by  this  sort  of  pride,  it  does  seem  perfectly 
apparent  that  his  unfortunate  Injury  was 
brought  about  by  his  own  assumption  of 
risk,  which  was  plain  to  bim,  when  he  re- 
mained upon  the  track  until  the  fatal  mo- 
ment 

[2]  The  record  does  not  show  tbat  the  rail- 
road company's  operators  were  negligent. 

[3]  Finding  no  error  In  the  instructions, 
the  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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aUFFEY  V.  CONTINENTAL  CASUALTY  CO. 

(NO.  22970.) 

(Sapreme   Court  of  Kansas.    Hay   7,   1921.) 

(St/Udlm*  6#  fh«  Court.) 

1.  Insuranoe  <9=»668(l  I)— Evidenoe  Insntncloat 
to  carry  to  Jury  Issue  of  death  in  assaalt  to 
rob  within  provisions  of  policy. 

The  plaintiff,  to  establish  her  claim  that  the 
deceased  was  killed  by  an  assault  upon  him  for 
the  sole  purpose  of  robbery,  put  upon  the 
stand  the  only  eyewitness  to  the  tragedy,  the 
man  who  killed  him.  His  story  was  that  he, 
a  special  agent  for  the  railroad  company,  with- 
out any  warrant,  attempted  to  get  possession 
of  a  snlt  case  carried  by  the  deceased  which 
he  thought  contained  intozicatisg  liquor,  and 
which  he  afterwards  found  did  contain  such 
liquor;  that,  after  striking  the  deceased  over 
the  head  with  a  rubber  dub  in  order  to  get  the 
suit  case,  the  deceased  choked  liim  until  he 
was  compelled  to  shoot  in  self-defense.  Held, 
that  from  this  testimony  no  proof  or  inference 
could  be  derived  that  the  assailant  had  any  in- 
tent to  rob  the  deceased,  and  hence  a  demurrer 
to  the  plalntilTs  eyidence  was  property  sus- 
tained. 

2.  Robbery  «s>  I— "Robbery"  Inclydes  lareeny. 

Robbery  indudes  larceny  and  may  be  deem- 
ed fordble  larceny,  and  in  order  to  constitute 
it  there  must  be  an  intent  to  deprive  the  owner 
of  the  property  taken,  not  temporarily,  but  per- 
manently (dting  7  Words  and  Phrases,  "Bob- 
bery"). 

AiHieal  from  District  Coart,  Dickinson 
County. 

Action  by  Hacel  M.  Onffey  against  the 
Continental  Casualty  Company.  Judgment 
for  defendant  on  demurrer  to  tbe  evidence, 
and  plaintUt  appeals.   Affirmed. 

Hurd  &  Hard,  of  AUIene,  for  appelant. 
Crawford  ft  Crawford,  of  Abilene,  and  Geo. 
R.  Sanderson,  of  CSilcago,  HI.,  tor  appeilee. 

WB8T,  J.  The  plalntift  biont^  this  ac- 
tion to  recover  on  an  insurance  policy  for 
the  death  of  her  husband.  Charles  Walter 
Howard,  a  Rock  Island  special  officer,  board- 
ed an  incoming  Rock  Island  passenger  train 
as  It  approadied  Herington.  The  deceased 
lived  at  Herington  at  a  place  directly  west  of 
where  such  trains  stopped  for  a  Missouri 
Padflc  crossing,  and  on  the  evening  in  ques- 
tion when  this  train  stepped  there  the  de- 
ceased picked  up  his  suit  case  and  started  to 
alight  when  he  was  accosted  by  Howard,  who 
followed  him  and  demanded  the  suit  case 
which  Guffey  refused  to  give  him.  Guffey's 
father  testified  that  his  son  was  a  boiler 
maker  for  the  Rock  Island  and  lived  due 
west  of  the  crossing  and  the  roundhouse; 
that  in  going  from  his  house  to  his  work  he 
crossed  to  the  roundhouse  from  where  he 
lived;  that  on  the  day  of  the  tragedy  he  had 


been  to  Kansas  City ;  and  that  tbe  train  was 
due  between  11  and  12  o'dock.  The  plaintiff 
testified  that  her  husband  had  been  working 
for  the  Rock  Island  for  about  11  years,  and 
lived  about  2%  blocks  due  west  from  tbe 
shops ;  that  there  was  a  path  whidi  he  usu- 
ally walked  In;  that  the  vestibules  were  al- 
ways open  when  the  trains  reached  the  cross- 
ing. Howard  himself  testified  that  on  the 
evening  in  questicm  when  Guffey  started  to 
get  off  the  train  he  told  him  they  were  not 
yet  at  the  depot.    He  followed  him — 

"to  get  the  suit  case,  or  see  what  was  in  the 
suit  case  was  what  I  was  after.  •  •  •  Wdl, 
I  told  him  to  stop,  I  wanted  his  suit  case,  and 
he  said  'No,'  and  I  tcdd  him  I  was  an  officer, 
and  he  was  under  arrest.  He  kept  on  running, 
and  I  kept  up  with  him  and  struck  him  on  the 
head  with  a  rubber  dub.  He  then  whirled 
and  grabbed  me.  I  got  away,  and,  seeing  that 
I  could  not  take  him,  I  started  back  away  my- 
self, and  he  grabbed  me  the  second  time  and 
commenced  choking  me.  I  then  reached  for 
my  gun,  seeing  that  I  could  not  do  anything 
else,  as  he  had  me  fainting  then  and  giving 
away,  and  in  fear  of  my  own  life  I  put  my  gun 
against  his  stomach  and  poked  him  with  it, 
thinking  perhaps  that  he  would  realize  what 
it  was  and  turn  me  loose.  But  instead  he  kept 
on  choking  me.  I  then  pulled  the  trigger. 
Q.  On  the  16th  day  of  March,  1918,  what,  if 
any,  federal,  state,  county,  or  dty  office  did 
you  hold?  A.  Rock  Island  spedal  officer.  Q. 
What  office,  if  any,  besides  Rock  Island  spedal 
officer,  did  you  hold  at  that  time?  A.  None.  Q. 
Did  you  have  any  warrant  for  the  arrest  of 
John  Guffey  f  A.  No,  sir.  Q.  Did  you  know 
John  Guffey  at  tbe  time  you  saw  him  on  the 
train  about  to  get  off?  A.  No,  sir.  Q.  Did  you 
know  where  he  lived  or  where  he  worked?  A. 
No,  sir.  Q.  I  wish  you  would  state  just  all 
that  yon  said,  and  an  that  he  said  at  the 
time  he  was  attempting  to  get  off  tbe 
train  as  you  have  stated.  A.  Well,  when  I 
first  got  on  the  train  to  ride  down  to  the  eating 
house,  he  was  about  to  get  off,  and  I  told  him 
that  vras  not  the  station,  and  he  said  he  wanted 
to  get  off  at  the  crossing.  And  I  said,  *Oh,' 
and  got  back  out  of  his  way,  and  he  picked  up 
the  suit  case,  and  I  seen  it  was  heavy,  and, 
being  trained  by  other  officers  how  to  tett 
booze,  I  asked  him  to  let  me  see  the  suit  case, 
and  he  said  "No,*  and  started  to  run.  I  then 
took  after  him  telling  Mm  I  was  an  officer, 
and  he  was  under  arrest.  *  *  *  Q.  Yon 
have  stated  that  yon  were  a  spedal  officer  of 
the  Rock  Island  Railroad  Company.  I  wish 
you  would  state  what  your  duties  were  as  sndi 
officer.  A.  To  guard  company  property.  Mr. 
Douglas,  the  day  special  officer  at  that  time, 
told  me  that  he  was  instracted  by  the  chief  of 
spedal  service  to  instruct  me  and  to  watch  all 
company  property,  and  to  watch  tbe  bootleg- 
gers—people bring[ing]  in  boose." 

The  policy  sued  on  provided,  among  other 
things,  that — 

"This  policy  does  not  cover  any  loss  •  •  • 
if  tbe  injury  causing  it  resulted  from  the  inten- 
tional act  of  the  insured,  or  any  other  persons. 
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excepting,  however,  assaults  committed  npon 
the  insDred  for  the  sole  pnrpose  of  burglary 
or  robbery." 

The  court  sustained  a  demurrer  to  the 
plaintilTs  evidence,  and  from  this  ruling  the 
appeU  Is  taken. 

The  special  agent  testified  that  after  the 
shot  he  went  to  the  yard  oflSce  with  the  suit 
case  and  called  a  doctdr,  and  told  the  yard 
crew  to  get  a  switch  engine  and  take  the 
wounded  man  to  the  station.  "I  then  called 
up  the  dty  police  and  gave  myself  up."  On 
cros»4examinatioa  he  testified: 

"I  was  after  the  booze;  yes;  but  the  watch 
and  money  I  knew  nothing  whatever  about. 
Q.  And  what  was  your  purpose  in  getting  the 
boose  or  attempting  to  get  it?  A  I  was  told 
to  watch  for  people  with  booze  or  bootleggers 
by  the  man  left  to  instruct  me,  and  was  acting 
according  to  instructions." 

He  also  testified  that  at  the  time  of  the 
shot  he  was  unable  to  speak  and  acted  In 
self-defense,  and  acted  as  he  did  because  he 
considered  himself  in  great  danger. 

TbB  father  testified  that  the  deceased  had 
a  bruise  on  his  forehead,  a  large  bruise,  and 
the  top  of  his  head  had  been  struck,  and  the 
blood  was  working  out  of  his  ears.  Over  the 
objection  of  the  plaintiff  the  special  agent 
was  allowed  to  testify  that  he  afterwards 
learned  that  the  suit  case  contained  "Whisky 
— ^that  is,  boose,  different  kinds  of  drink,  all 
liauor." 

It  Is  argued  by  the  plaintiff  that  the  as- 
sault showed  the  elements  of  taking  property 
by  force  from  the  person  of  the  deceased, 
putting  him  in  fear,  acting  against  his  will, 
OTorcomlng  peaceable  possession ;  that  it  was 
not  the  property  of  the  taker ;  that  he  was 
not  an  officer  and  did  not  have  a  warrant 
for  the  arrest  of  the  deceased.  On  the  other 
band.  It  is  argued  that  the  killing  was 
brought  about  by  the  deceased  himself  who 
assaulted  the  special  agent  after  he  had  re- 
tired from  his  first  attack;  that  he  walked 
some  ten  8tei»s  back  to  him.  It  is  urged  that 
tbere  was  no  intent  to  rob  and  no  felonious 
intent  on  Howard's  part,  because — 

"the  officer  certainly  thought  he  had  a  right 
to  take  this  contraband  liquor.  He  wanted  to 
turn  it  over  to  the  authorities.  That  he  had 
or  had  not  the  legal  right  to  arrest  the  man 
having  it  in  his  possession  is  beside  the  ques- 
tion. He  thought  he  had,  and  so  did  Gufifey. 
The  entire  case  vindicates  the  good  faith  of 
Howard  in  seeking  to  take  this  liquor  into  his 
possession.  His  intent  was  to  get  the  liquor 
and  turn  it  over  to  the  authorities.  He  had 
no  intention  feloniously  to  take  or  deprive 
Gnffey  of  his  possession.  The  entire  testimony 
tn  the  case  negatives  conclusively  any  felo- 
nious intent." 

The  plaintiff  was  compelled  to  put  Howard 
on  the  stand,  as  there  was  no  other  eyewit- 
ness to  the  tragedy,  but,  of  course,  being  her 
witness,  bis  tMtlmooy  cannot  be  considered 


as  that  of  an  adverse  witness.  Had  he  been 
called  by  the  defense,  it  would  doubtless  have 
been  a  question  for  the  jury  whether  his  ver< 
Bion  of  the  affair  was  the  true  one  or  one 
made  In  view  of  his  own  Interest  and  pos- 
sible danger  of  criminal  prosecution.  But, 
while  a  party  Is  not  always  and  to  all  In- 
tents bound  by  all  that  his  witness  may  say 
on  the  stand,  usually  he  Is  not  permitted  to 
impeach  him,  and  so  this  evidence  as  to 
Howard's  Intent  must  be  viewed  as  credible. 
State  y.  Keefe,  64  Kan.  197,  201,  38  Pac.  302; 
Johnston  V.  Marriage,  74  Elan.  208,  86  Pac. 
461,  87  Pac.  74,  and  note  21  U  R.  A.  418. 

IX]  Bobbery  Is  larceny  conunitted  by  vio- 
lence to  the  person  of  one  put  in  fear.  State 
v.  Segermond,  40  Kan.  107,  19  Pac  370,  10 
Am.  St.  Rep.  169.    The  statute  provides: 

"Every  person  who  shall  be  convicted  of  fe- 
loniously taking  the  property  of  another  from 
his  person  or  in  his  presence,  and  against  his 
will,  by  violence  to  his  person  or  by  putting 
him  in  fear  of  some  immediate  injury  to  his 
person,  shall  be  adjudged  guilty  of  robbery  in 
the  first  degree."    Gen.  Stat  1915,  {  3443. 

Three  ingredients  are  essential:  The  use 
of  force  and  violence,  the  taking  from  a  per- 
son of  another  money  or  other  personal  prop- 
erty, and  an  intent  to  rob  or  steal.  Mat- 
thews V.  State,  4  Ohio  St.  539;  7  Words  A 
Phrases,  Judicially  Defined,  p.  6250.  It  has 
been  held  that  robbery  embraces  the  same 
elements  as  simple  larceny.  Houston  v.  Com- 
monwealth, 87.  Va.  257,  12  S.  E.  385.  Our 
statute  defines  larceny  as  the  felonious  steal- 
ing, taking  or  carrying  away  of  personal 
property.  Gen.  Stat.  1915,  H  3448-3450. 
"Felonious"  means  that  felonious  intent 
which  has  been  defined  as  an  intent  to  de- 
prive the  owner  not  only  temporarilyj  but 
permanently,  of  his  property,  without  color 
of  right  or  excuse  for  the  act,  and  to  con- 
vert It  to  the  taker's  use  without  the  consent 
of  the  owner.  In  re  Mutchler,  Petitioner,  55 
Kan.  164,  40  Pac.  283;  State  v.  Shepherd,  63 
Kan.  546,  66  Pac.  236,  and  52  L.  R,  A.  (N.  S.) 
1014,  note. 

"In  robbery,  as  in  larceny,  it  is  essential  that 
the  taking  of  the  goods  be  animo  furandi,  and 
unless  the  taking  be  with  felonious  intent  it 
is  not  robbery."    23  B.  Ca.  1149,  f  1^. 

Of  course,  there  can  be  no  robbery  under 
the  statute  without  an  intent  permanently  to 
deprive  the  owner  of  the  property  and  to  con- 
vert It  to  the  taker's  use,  and  there  is  no 
construction  wlilch  can  reasonably  be  put  up^ 
on  Howard's  testimony  which  would  support 
the  theory  that  he  Intended  thus  to  take 
any  of  Gufley's  property  and  appropriate  it 
to  his  own  use. 

[1]  It  is  quite  plain  that,  clothed  with  a 
little  brief  authority  which  he  greatly  exag- 
gerated, he  intended  to  take  the  liquor  which 
he  thought  was  in  Guffey's  suit  case  and  use 
It  for  the  purpose  of  prosecuting  him.   Tragic 
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and  needless  aa  the  killing  was.  It  wobld  be 
a  distortion  of  testimony  and  a  wresting  of 
language  to  conclude  that  Howard  acted  with 
Intent  to  rob  Guffey. 

We  conclode,  therefore,  and  hold  that  the 
demurrer  to  the  plaintiff's  evidence  was 
rightly  sustained,  and  that  ruling  la  affirmed. 

All  the  Justices  concurring. 


(109  Kan.  138) 

O'BRIEN   V.   NEW  ENGLAND   MUT.  LIFE 
INS.  CO.    (No.  23183.) 

(Supreme   Court  of  KaTnias.     May  7,  19ZL) 

(ByUabm  by  the  Court.} 

1.  Inanraoee  «=>665 (6)— Evidence  sappttrtlng 
verdlot  for  plaintiff  aa  against  claim  that 
losured  had  committed  suicide. 

In  an  action  upon  an  insurance  policy,  in 
which  a  recovery  against  the  defendant  could 
not  be  had  if  the  insured  committed  suicide, 
it  is  held  that  the  evidence  was  sufSdent  to 
support  a  verdict  for  the  plaintiif. 

2.  Witnesses  «=»206  —  Attorney's  eommunlca- 
tlons  to  wife  In  regard  to  divoroa  suit  held 
privileged  In  another  action. 

Communications  made  to  her  attorney  by  a 
wife,  with  regard  to  a  divorce  suit  pending 
against  her,  in  the  course  of  a  conference  on 
the  subject  at  which  the  husband  is  present, 
are  privileged  so  far  as  concerns  testimony 
I  sought  to  be  elicited  from  the  attorney  in  an 
action  to  which  neither  the  husband  nor  the 
wife  is  a  party. 

3.  Witnesses  <8=3220— Attorney  cannot  testify 
as  to  privileged  communications,  although  no 
objection  made  by  client 

An  attorney  cannot  be  required  to  testify 
concerning  communications  made  to  him  in  that 
capacity,  notwithstanding  no  objection  is  made 
by  the  client,  who,  not  being  a  party  to  the 
litigation  or  present  at  the  trial,  has  no  oppor- 
tunity to  consent  or  to  object  to  the  testimony. 

4.  Insurance  «s>659(2)— Coroner's  report  held 
Inadmissible  as  evidence  of  suicide. 

A  report  filed  with  the  county  derk  by  the 
coroner,  stating  that  he  found  a  death  to  have 
resulted  from  a  wound  inflicted  with  suicidal 
intent,  and  that  a  formal  inquest  was  unneces- 
sary, is  held  not  to  have  been  admissible  as 
evidence  of  suidde. 

5.  Evidence  €c3545— Evidence  of  quallfleattons 
held  sufficient  to  render  opinions  admissible 
as  to  gunshot  wounds. 

The  evidence  of  the  qualification  of  sev- 
eral witnesses  to  give  opinions  as  to  the  proba- 
ble distance  at  which  a  shot  was  fired,  aa  in- 
dicated by  the  appearance  of  the  wound,  is 
held  to  have  been  suffident  to  render  their 
testimony  on  the  subject  admissible. 

6.  Insurance  €=>669(ll)  —  Instruction  as  to 
presomption  against  saieide  held  not  misleads 
Ing. 

The  contention  that  an  instruction  given 
in  relation  to  tiie  presumption  against  suidde 


was  likely  to  have  misled  the  Joiy  is  &eM  not 

to  be  well  founded. 

7.  New  trial  «=>  1 02  (9)— Failure  te  call  wltnsM 
because  reputed  unfriendly  held  net  to  ex- 
cuse lack  of  diligence. 
Upon  the  hearing  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, to  be  given  by  one  known  to  have  had 
first-band  information  concerning  the  matter  in 
controversy,  the  failure  to  call  the  witness  at 
the  trial  is  not  excused  by  the  fact  that  the 
attorneys  for  the  losing  party  bad  been  told 
that  the  proposed  new  witness  was  unfriendly 
to  their  cause,  and  therefore  believed  that  such 
witness  would  be  produced  by  the  other  party. 

Bnrch  and  Porter,  JJ.,  dissenting  in  part. 

Appeal     from     District     Court,     Wilson 

CJounty. 

Action  by  Elizabeth  O'Brien  against  the 
New  England  Mutual  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Lathrop,  Morrow,  Fox  &  Moore,  Geo.  J. 
Merserean,  and  Manvel  H.  Davis,  all  of 
Kansas  City,  Mo.,  and  B.  D.  Mlkesell,  of 
Fredonla,  for  appellant. 

J.  L.  Stryker  and  D.  J.  Sheedy,  both  of 
Fredonla,  for  appellee. 

MASON,  J.  In  April.  1919,  James  Madi- 
son O'Brien  insured  his  life  in  favor  of  his 
mother,  Elizabeth  O'Brien,  the  policy  pro- 
riding  that  there  should  be  no  liability 
thereon  tf  within  a  year  the  Insared  should 
die  by  his  own  act  He  was  killed  by  a 
bullet  from  a  pistol  on  August  8,  1919.  His 
mother  brought  this  action  against  the  In- 
surance company.  A  defense  .was  made  up- 
on the  ground  that  the  insured  had  commit- 
ted suidde.  A  jury  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the 
defendant  appeals. 

[1]  1.  The  principal  question  involved  is 
whether  there  was  any  substantial  evidence 
to  support  the  finding  that  the  death  result- 
ed otherwise  than  from  the  voluntary  act  of 
the  Insured.  Witnesses  testified  to  these 
facts: 

O'Brien  was  living  on  a  farm  with  his 
wife  and  their  three  year  old  daughter.  A 
Mrs.  McCain  worlted  for  them.  The  house 
had  four  rooms,  two  upstairs  and  two  down, 
the  stairway  being  In  a  hall  between  the  tvro 
downstairs  rooms.  On  the  night  of  August 
7  one  of  the  upper  rooms  was  occupied  by 
O'Brien  and  his  wife  and  the  other  by  a 
neighbor,  Ben  Beck.  One  Ray  Smith  also 
stayed  at  the  house  overnight  E^ly  the 
next  morning  O'Brien  was  called  to  the  t^e- 
phone  by  a  friend,  who  asked  for  his  help 
In  threshing.  O'Brien  answered  that  he 
would  come.  O'Brien  also  called  anotha- 
neighbor,  and  asked  him  U  he  could  send 
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a  man  to  kalp  thresh.  The  neighbor  told 
him  be  could,  and  also  asked  If  O'Brien 
coold  help  him  hay  the  next  week,  receiving 
an  affirmative  answer.  Twenty  minutes  la- 
ter— a  little  before  6  tfdock^whlle  Beck 
and  Smith  were  standing  Just  outside  the 
front  door  and  O'Brien's  wife  and  Mrs.  Mc- 
Cain were  in  the  kitchen,  they  heard  a  shot. 
Mrs.  O'Brien  ran  upstairs  and  screamed. 
The  others  followed  her.  O'Brien  was  lying 
on  his  back  on  the  bed  In  which  he  and  his 
wife  had  slept,  the  mattress  resting  direct- 
ly on  the  floor.  He  struggled  somewhat,  but 
said  nothing,  and  died  almost  immediately. 
A  32-callber  reTolver,  empty  except  that  one 
chamber  contained  the  shell  of  a  discharg- 
ed cartridge,  lay  on  the  floor  about  a  foot 
from  his  right  hand.  He  was  In  his  stock- 
ing feet,  and  over  light  underwear  wore  a 
suit  of  unlonalls,  which  were  unbuttoned  at 
the  top  for  a  distance  of  something  less  than 
10  indies.  A  bullet  had  entered  his  breast 
near  the  heart,  and  ranged  straight  back, 
passing  through  the  body  and  lodging  just 
under  the  skin.  It  bad  passed  through  the 
undershirt,  but  not  through  the  unlonalls. 
There  were  powder  marks  upon  the  under- 
shirt, but  the  body  was  free  from  them,  or 
nearly  so.  The  woimd  was  clearcut,  not 
torn,  the  flesh  not  being  burned  or  bruised. 
O'Brien  had  filed  a  suit  for  divorce  on  the 
ground  of  unfaithfulness  a  few  months  be- 
fore his  death,  but  a  reconciliation  bad  been 
effected,  and  he  and  his  wife  bad  been  liv- 
ing together  for  over  a  month.  Their  rela- 
tions the  night  before  the  tragedy  were 
pleasant  and  affectionate — ^he  seemed  to  be 
very  happy.  O'Brien's  disposition  was  cheer- 
ful; he  was  always  Jolly  and  lively.  He 
owed  $1,250  for  an  automobile,  secured  by 
a  lien  on  the  car  and  a  chattel  mortgage  on 
500  bushels  of  wheat  He  had  been  sued  on 
a  claim  for  $110,  but  bad  said  the  suit  was 
not  bothering  him. 

Three  witnesses  who  were  sufllclently 
qualified  as  experts  to  render  their  (pinions 
admissible  testified  that  in  their  Judgment 
the  appearance  of  the  wound  and  clothing 
indicated  that  the  revolver  was  not  close  to 
the  body  when  it  was  discharged,  but  at  a 
distance  estimated  severally  at  2  to  4  feet, 
2  to  2^  feet,  and  15  Inches  to  2%  feet. 

We  think  the  evidence  Justified  submit- 
ting to  the  Jury  the  question  whether  or 
not  O'Brien  committed  suicide.  They  were 
warranted  in  finding,  and  must  be  deemed 
to  have  found,  that  his  domestic  trouble  bad 
been  completely  remedied;  that  his  owing 
$1,250  on  his  automobile  and  having  been 
sued  for  $110  indicated  no  serious  financial 
difficulties;  that  he  was  of  a  cheerful  dispo- 
sition; and  that  there  was  nothing  in  bis 
character,  condition,  or  surroundings  to  sug- 
gest a  desire  to  end  his  life.  One  witness 
testified  that  in  the  course  of  a  quarrel  with 
bis  wife  about  a  wedt  before  bla  death,  he 


had  threatened  to  kill  himself,  but  as  the 
jury  may  not  have  given  credence  to  the  tea* 
timony  it  does  not  affect  the  solution  of  the 
problem  to  be  now  determined.  In  view  of 
these  considerations  the  conclusion  as  a  mat- 
ter of  law  that  O'Brien  committed  suicide 
can  only  be  reached  by  the  process  of  elimi- 
nation— ^by  deciding  that  the  established 
physical  facts  concerning  his  death  neces- 
sarily exclude  any  other  reas<Hiable  hypo- 
thesis. 

The  weight  to  be  given  to  the  opinion  evi- 
dence as  to  how  far  the  revolver  was  from 
the  body  when  the  shot  was  fired  was  a  ques- 
tion for  the  jury.  They  may  have  been  sat- 
isfied that  the  distance  was  not  less  than 
2  feet.  It  Is  manifestly  unlikely  that  if 
O'Brien  intended  to  kill  himself  he  would 
hold  the  revolver  so  tar  away.  On  the  oth- 
er hand,  the  fact  that  the  bullet  passed 
straight  through  the  body  indicates  a  posi- 
tion of  the  revolver  that  does  not  readily 
lend  itself  to  the  theory  of  its  accidental  dis- 
charge by  being  carelessly  handled  or  drop- 
ped, or  by  its  hanging  fire.  The  weighing  of 
these  conflicting  probabilities  however  was 
a  function  of  the  Jury.  In  order  to  reach  a 
verdict  for  the  plaintiff  it  was  not  necessary 
for  them  to  find  that  the  death  occurred  In 
any  particular  manner,  but  merely  that  they 
should  fail  to  be  persuaded  by  a  preponder- 
ance of  the  evidence  that  it  was  the  result 
of  suicidal  Intent  The  case  has  something 
in  common  with  earlier  ones  in  which  Ju- 
ries have  found  against  the  theory  of  sui- 
cide where  the  circumstances  were  capable 
of  interpretation  tending  forcibly  to  the 
contrary.  Heath  v.  Life  Association,  89 
Kan.  634,  132  Pa&  147;  McCoy  v.  Insurance 
Co.,  104  Kan.  571,  179  Pac.  969.  The  cir- 
cumstances presented  are  quite  shnllar  to 
those  of  Stephenson  v.  Bankers'  Life  Ass'n. 
108  Iowa,  637,  79  N.  W.  459.  There  a  ver- 
dict Implying  that  a  death  was  accidental 
was  upheld  against  the  contention  that  the 
evidence  did  not  support  it  In  the  opinion 
it  was  said: 

"There  were  very  slight  powder  marks,  if 
any,  about  the  wound,  and  there  was  no  lacera- 
tion. It  was  a  clear-cut  •  •  •.  It  is  evi- 
dent that  the  revolver  was  not  held  against  the 
head,  as  is  usual  in  cases  of  suicide.  *  *  * 
While  some  of  the  circumstances  point  toward* 
seU-destruction.  yet  we  cannot  say  that  the  evi- 
dence is  suflicient  to  overcome  the  presumption 
of  accident.  The  most  that  can  be  said  is  that 
they  point  as  strongly  in  one  direction  as  the 
other;  but  this,  as  we  have  seen,  is  not  suffi- 
cient, (or  the  reason  that  plaintiCfs  case  is 
aided  by  a  presumption  based  upon  the  love  of 
life  found  in  every  individual,  which  is  ordi- 
narily sufScient  to  induce  its  preservation." 
108  Iowa.  640,  641,  79  N.  W.  460. 

[2]  2.  At  the  trial  the  defendant  called  as 
a  witoess  the  lawyer  who  had  represented 
O'Brien's  wife  in  connection  ,with   tb«  di- 
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Torce  action,  and  <^ered  to  prore  by  blm 
statements  znade  In  the  conrae  of  a  confer- 
ence between  himself  and  the  partiee  relat- 
ing to  a  settlement  of  their  dUBealtles.  The 
offer  was  rejected  on  the  ground  of  privilege, 
and  this  ruling  Is  complained  ol  If  the 
witness  Is  to  be  regarded  as  having  acted  as 
attorney  for  both  partiee,  their  communlca- 
titns,  although  admissible  In  a  controversy 
between  each  other,  .would  be  privileged 
from  dls(doeure  at  the  instance  of  a  third 
person  in  an  action  to  whldi  nether  of  them 
was  a  party.  4  Wlgmore  on  Bvldence,  { 
2312;  4  J<mes  on  Dvldence.  |  751b.  Regard- 
ing Uie  witness  as  jthe  attorney  for  the  wife 
alone,  the  presence  of  her  husband  at  the 
CMiferoice  mii^t ,  jnrevent  her  statemaits 
from  being  privileged  In  litigation  wherein 
the  husband  and  wife  were  opposing  parties, 
but,  upon  the  same  principle  applied  In  the 
cases  covered  by  the  citations  just  made,  it 
would  not  enable  a  stranger  to  require  the 
attorney  to  reveal  what  his  client  had  said. 
It  has  often  been  said  broadly  that  state- 
ments made  ts  an  attorney  by  his  client  in 
the  presence  of  the  adverse  party  are  not 
privileged.  40  Qyc.  2377.  However,  in  the 
cases  dted  in  support  of  such  expresslcms, 
either  the  testimcxiy  of  the  attorney  .was 
called  for  in  litigation  between  his  client 
and  the  opponent  who  had  been  present 
when  the  communication  was  made  (or  their 
representatives),  or  else  the  distinction  was 
not  noted  between  that  situation  and  one 
where  a  stranger  sou^t  to  elldt  the  testi- 
mony. The  rule  has  more  accurately  be«i 
thus  stated  (the  italics  being  ours  except  as 
to  the  first  italicized  phrase);  the  language 
being  in  part  adopted  from  that  of  the  opin- 
ion in  Britton  v.  Lorenz,  45  N.  T.  61,  67: 

"A  communication  between  dient  and  attor^ 
ney  is  not  confidential  when  made  in  the  pres- 
ence of  the  other  party.  Where  it  is  made  in 
the  presence  of  all  the  parties  to  the  controver- 
sy, evidence  of  the  communication  is  competent 
hetu>een  such  parties,  and  the  attorney  may  be 
required,  tn  an  action  letween  them,  to  testify 
thereto."    4  Jones  on  Evidence,  {  751b,  p.  607. 

There  is  no  room  for  presuming  that 
statements  made  to  his  attorney  by  one  par- 
ty to  a  divorce  action  in  the  presence  of  the 
otlier  in  the  course  of  a  conference  loolcing 
to  an  adjustment  of  the  controversy  are 
not  Intended  to  be  confldentiaL  That  situ- 
ation is  peculiarly  one  in  which  public 
policy  favors  encouraging ,  the  fullest  free- 
dom of  utterance.  Upon  these  grounds  we 
regard  wliat  O'Brien's  wife  said  to  her  at- 
torney as  privileged.  Whether  or  not  the 
privilege  .would  extend  to  statements  made 
by  O'Brien  is  not  important  l)ecause  they 
were  so  interwoven  with  those  of  Ills  wife 
as  not  to  be  capable  of  a  s^wratlon  that 
would  have  enabled  material  light  to  be 
thrown  upon  the  present  case  without  vio- 


lating the  wife's  rl^ts.  Indeed  the  facta 
sought  to  be  brought  out  by  the  attorney's 
testimony  were  substantially  sui^dled  by 
the  divorce  petition  and  other  evidence. 

[3]  S.  The  defendant  suggests  that  the  tes- 
timony of  the  attorney  shoifld  have  been  ad- 
mitted because  the  privilege  Involved  was 
that  of  O'Brien's  wife,  .who  made  no  objec- 
tion to  it.  It  is  sometimes  said  that  only  the 
client  can  Invoke  the  privilege,  but  the  ob- 
vious meaning  is  tliat,  if  the  client  has  an 
opportunity  to  object  to  the  testimony,  and 
does  not  do  so,  this  may  be  regarded  as  a 
waiver,  and  no  one  else  can  raise  the  issue. 
"Where  the  client  or  patient,  being  in  a  po- 
sition to  assert  his  privilege,  dedines  to  do 
so,  the  attorney  or  physician  cannot  r^use 
to  testify;  but  where  an  attorney  is  inter- 
rogated as  to  confidential  matters  betweem 
himself  and  his  dient,  and  the  latter  is  not 
in  a  position  to  ^ther  assent  or  object  to 
the  testimony,  it  is  the  duty  of  the  attorney 
to  assert  the  privilege  and  decline  to  an- 
swer, unless  directed  or  permitted  by  the 
court  to  do  so."  40  Cyc.  2395.  See,  also 
Rex  V.  Withers,  2  Campbell's  Reports,  678: 
Hodges  V.  Mulllkln,  1  Bland  (Md.)  503,  509. 

[4]  4.  No  coroner's  inquest  was  held,  but 
the  coroner,  after  looking  at  the  body  and 
hearing  the  unsworn  statements  of  witness- 
es, filed  with  the  county  derk  a  report  to 
the  effect  that  he  found  that  O'Brien  had 
committed  suidde,  and  that  a  formal  In- 
quest was  unnecessary.  The  defendant  of- 
fered this  report  In  evidence,  and  complains 
of  its  rejection.  There  is  a  difference  of 
judicial  opinion  as  to  when  and  for  .what 
purposes  the  result  of  a  coroner's  Inquest 
may  be  admitted  in  evidence.  3  Wigmore 
on  E)vidence,  {  1671,  p.  2078;  Allen  v. 
Knights  and  Ladles  of  Security,  lOS  Kan. 
419,  195  Pac.  616.  Whether  or  not  the  ver- 
dict of  a  coroner's  jury  would  lie  admissible 
In  sudi  a  case  as  the  present  upon  the  Issue 
of  the  cause  of  death,  and  whether  or  not 
a  report  of  the  kind  here  offered  might  in 
any  circumstances  be  competent  upon  that 
issue,  the  ruling  of  the  trial  court  was  clear- 
ly correct  The  report  amounted  to  no  more 
than  a  statement  of  the  opinion  that  had 
been  formed  by  the  coroner  at  the  time  of 
the  death.  The  Jury  could  have  gained  from 
it  no  new  Information  as  to  the  facts  in  the 
case.  They  had  the  benefit  of  the  sworn  tes- 
timony of  witnesses,  induding  the  coroner, 
as  to  what  first-hand  knowledge  of  the  sub- 
ject each  had,  and  the  situation  was  not  one 
where  opinion  evidence  .was  necessary  or  ad- 
missible. 

[6]  5.  The  competence  of  the  witnesses  as 
to  the  distance  of  the  revolver  from  the 
body  when  the  shot  was  fired,  as  Indicated 
by  the  appearance  of  the  wound,  is  challoig- 
ed  on  the  ground  that  their  evidence  did 
not  show  them  to  be  qualified  as  experts  on 
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fbesabject  According  to  the  testimony,  on« 
of  tbem  had  Iiad  much  eziwrience  with  fire- 
arms; had  been  In  national  pistol  competl- 
tl<Mi8;  had  had  3  years'  experience  with  the 
regnlar  army  and  national  guard  In  the  serv- 
ice, and  about  10  years'  "where  tests  were 
made  with  firearms  and  effects."  Another 
.was  a  physician  who  had  been  an  officer  In 
the  late  war  In  the  medical  department.  He 
had  been  called  upon  to  examine  gunshot 
wounds,  to  determiner  whether  or  not  they 
were  self-lnfllcted,  and  had  had  some  slight 
Instructions  with  reference  to  that  matter. 
The  third  was  a  captain  of  Infantry  In  the 
late  war,  and  was  overseas.  Be  was  famil- 
iar with  wounds  caused  by  the  use  of  re- 
volvers. We  think  the  evldoice  of  qualiflca- 
tkm  was  suffidoit  to  make  the  testimony 
admissible.  The  subject  was  one  ooncem- 
Ing  which  the  opinions  of  perstms  who  had 
had  considerable  experience  might  be  of 
more  value  than  those  based  merely  up- 
on general  knowledge.  The  Jury  must  be 
presumed  to  have  considered  the  extent  of 
the  experience  of  the  witnesses  in  determin- 
ing what  weight  should  be  given  th^r  evi- 
dence. 

[I]  6.  The  court  included  in  Its  diarge  a 
quotation  from  the  syllabus  In  Mutual  Life 
Ins.  Oo.  V.  Wlswell,  66  Kaa  766,  44  Pac. 
996,  36  L.  R.  A.  268,  reading: 

"Where  the  evidence  as  to  the  death  being 
accidental  or  suicidal  is  bo  nearly  balanced  as 
to  leave  the  question  In  doubt,  the  presomption 
is  in  favor  of  the  theory  ot  accidental  deatli." 

The  existence  of  a  presumption  against 
snidde  m  the  part  of  a  sane  person  is  gen- 
erally recognized.  22  a  J.  96;  1  Bncy.  L. 
&  P.  419.  The  defendant,  however,  regards 
the  language  quoted  as  likely  to  have  mis- 
led the  Jury  by  causing  them  to  believe  that 
the  presumption  against  suicide  should  con- 
trol unless  the  evidence  proved  the  contrary 
beyond  all  doubt  We  do  not  think  that  it 
is  fairly  open  to  that  construction,  or  that 
tliere  is  any  reasmaUe  likelihood  that  It 
was  so  interpreted  by  the  Jury.  The  word 
'presumption"  is  sometimes  used  as  a  pro- 
cedural term,  allied  to  the  burden  of  proof. 
The  so-called  presumption  against  suicide 
in  snch  as  case  as  the  present,  where  the 
issue  must  be  determined  from  circumstan- 
tial evidence — by  the  balancing  of  probabil- 
ities arising  from  the  established  facts — ^is 
perhaps  better  described  as  an  Inference 
to  be  drawn  from  the  imiversally  recognized 
fact  that  the  instinctive  love  of  life  is  strong 
In  the  normal  person.  It  is  a  matter  to  be 
oonsldered  with  others  in  arriving  at  the 
moat  probable  solution  of  a  question  which 


cannot  be  determined  with  absolute  certain- 
ty. The  Jury  were  also  told  in  substance 
that  they  should  take  into  consideration  the 
condltl<«  of  O'Brien  in  life — ^his  domestic 
and  social  relations,  his  financial  circum- 
stances, and  his  state  of  mind — and  if  they 
believed  from  a  preponderance  of  the  evi- 
dence that  he  committed  suicide  they  should 
return  a  verdict  for  the  defendant.  We  find 
no  ground  for  reversal  in  the  Instruction 
complained  of. 

[7}  7.  A  new  trial  was  askecl  OD  the 
ground  of  newly  discovered  evidence,  and 
complaint  is  made  of  its  denial.  The  new 
evidence  relied  upon  is  that  of  O'Brien's 
wife  with  refer«ice  to  his  domestic  rela- 
tions, flnanclal  and  physical  condition,  and 
to  the  occurrences  on  the  morning  of  his 
death.  l%e  explanation  offered  by  the  de- 
fendant for  not  having  called  this  witness  at 
the  trial  Is  that  its  attorneys  had  beea  told 
by  Mrs.  McCain^  that  O'Brien's  wife  had 
come  to  her  residence,  and  told  her,  in  case 
any  of  the  people  from  the  insurance  c(»n- 
pany  came  to  her  with  reference  to  her  hus- 
band's deatli,  to  be  sure  and  say  it  was  ac- 
cidental and  not  suicide,  which  led  them  to 
believe  that  her  evidence  would  be  produced 
by  the  plaintiff.  We  do  not  regard  this 
as  a  sufficient  excuse  on  the  part  of  the  de- 
fendant for  not  investigating  further  and 
calling  the  witness  if  her  testimony  proved 
desirable.  It  follows  that  no  error  was  com- 
mitted In  denying  the  motion,  irrespective  of 
whether  her  evidence  was  such  as  in  any 
evoit  to  Justify  granting  a  new  trial.  One 
passage  from  her  affidavit  as  to  what  her 
testimony  would  Iw  reads: 

"For  about  a  month  before  Jimmy  killed  him- 
self, he  got  so  that  every  time  he  would  get  mad 
or  out  of  sorts  about  something  he  would  go 
upstairs  and  get  his  revolver  and  shoot.  He 
would  sometimes  shoot  out  the  window,  and  at 
other  times  would  shoot  at  pictures  on  the 
walL" 

This  had  no  Important  bearing  upon  the 
motl<m  for  a  new  trial,  but  may  serve  to  ex- 
plain the  fact  brought  out  at  the  trial  that 
when  the  fatal  shot  was  heard  Ray  Smith 
said,  "There  goes  Jimmle  shooting  that 
damned  old  82  again,"  Implying  that  such 
an  occurrence  was  not  regarded  as  unusual. 

The  Judgment  is  affirmed. 

JOHNSTON,  O.  J.,  and  WEST,  MAR- 
SHALL, and  DAWSON,  JJ.,  concurring. 

BURGH  and  PORTER,  J  J.,  dissent  from 
the  first  paragraph  of  the  syllabus  and  the 
c«Nrrespondlng  portion  of  the  opinion. 
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STATE  V.  DAVIDSON.    (No.  22737.) 

(Sapienw  Coort  of  Kansaa.    Mar  7>  10210 

On  petition  for  rehearing. 
Rehearing   denied.     For  former  opinion, 
aee  108  Kan.  810, 19S  Pac.  861. 

BURCH,  X  In  8  petition  for  i^earing  it 
la  urged  the  decision  rendered,  holding  it  was 
not  prejudicial  error,  in  a  trial  for  rape,  to 
oi|ilt  an  Instruction  on  the  subject  of  attempt 
to  rape,  when  none  was  requested  (State  t. 
Davidson,  108  Kan.  SIO,  195  Pac.  861),  ccm- 
fllcts  with  the  decision  In  the  case  of  State 
V.  LongBton,  106  Kan.  672,  180  Pac.  153.  In 
that  case  the  defendant  was  charged  with 
rape  of  a  small  and  delicate  child  only  11 
years  old,  and  the  opinion  ontcluded  as  f<A- 
lows: 

"In  a  prosecution  for  statntory  rape,  where 
there  was  evidence  tending  to  show  no  more 
than  an  attempt,  it  was  held  to  be  the  duty  of 
the  court  to  inatmct  the  jury  as  to  the  law 
of  attempt  to  commit  the  offense  charged,  al- 
though the  defendant  had  not  asked  for  such 
an  instruction.  State  v.  Gmbb,  66  Kan.  678, 
41  Pac.  951."     106  Kan.  676,  189  Pac.  155. 

The  petition  for  rehearing  asserts  this 
amounts  to  an  affirmance  of  the  doctrine  of 
the  Grubb  Case,  as  opposed  to  the  doctrine 
of  the  Winters  Case  cited  in  the  original 
opinion,  and  asserts  the  decision  in  the  pend- 
ing case  creates  great  confusion  In  the  law. 

The  opinion  in  the  Langston  Case  does 
not  affirm  the  specific  doctrine  of  the  Orubb 
Case,  66  Kan.  678,  41  Pac.  951,  on  whldi  the 
petition  rdies,  is  not  in  conflict  with  the 
opinion  In  the  Winters  Case,  and  does  not 
create  confusion  in  the  law,  if  attentlyely 
considered.  The  pertinent  portion  of  the 
opinion  in  the  Langston  Case  begins  as  fol- 
lows: 

"A  more  serious  objection  is  made  to  the 
rulings  of  the  court  in  charging  the  Jury.  The 
defendant  asked  for  an  instruction  relating  to 
an  attempt  to  commit  rape,  but  no  instruction 
on  that  branch  of  the  case  was  given."  106 
Kan.  675,  189  Pac.  164. 

Therefore  the  subject  of  failure  to  instruct, 
without  request,  on  the  subject  of  attempt, 
was  excluded  from  consideration  and  deci- 
sion. 

Following  the  Introduction  quoted,  the 
testimony  was  discussed  in  detail,  and  the 
discussion  oondaded  with  this  statement: 

"In  view  of  the  testimony,  it  was  the  duty 
of  the  court  to  have  instructed  tbe  jury  on  the 
lower  grade  of  the  offense."  106  Kan.  076, 
189  Pac.  166. 

The  Gmbb  Case  was  then  cited,  merely 
to  emphasize,  as  the  Grubb  Case  did,  the 
distinction  between  attempt  and  completed 
offense,  and  the  necessity  for  instructing  the 


Jury  dearly  wlOi  retereaee  to  ibe  evidence 
required  to  convict  In  a  prosecution  for 
statutory  rape. 

The  petition  for  rehearing  la  denied. 

All  the  Justices  concurring. 


(10»  Kan.  U5) 

LOQAN-MOORE  LUMBER  CO.  v.  BOWER- 
SOCK  at  al.*  (NO.  23154.)* 

(Supreme  (>ourt  of  Kansaa.    May  7,  1921.) 

(SyUdbui  if  tha  Court.) 

1.  Mortgaoes  «=s>567(2) — Mortgagee  la  posses- 
sion holding  first  lion  held  properly  required 
to  aooount  to  second  mortgagee  for  rentals. 

A  mortgagee  In  possession,  holding  a  first 
lien  on  property  abandoned  by  tbe  mortgagor, 
was  properly  required  to  account  to  a  second 
mortgagee  for  the  rentals  received  and  remain- 
ing after  the  satisfaction  of  the  first  lien,  and 
the  costs  and  expenses,  chargeable  against  such 
rentals. 

2.  Mortgages  «=3496— Refusal  to  reopea  aftor 
Judgment  to  admit  conveyaaca  held  not  error. 

No  error  was  committed  in  refusing  to  re- 
open the  ease  after  judgment  to  receive  an 
instrument  purporting  to  convey  the  interest 
of  the  mortgagor  to  the  yM^  of  tbe  first  mort- 
gagee. 

Appeal  from  District  Court,  Douglas 
County. 

Suit  by  the  Logan-Moore  Lumber  Com- 
pany against  M.  G.  Bowersock  and  another 
to  determine  priority  of  liens  on  mortgage 
foreclosure.  Decree  for  plaintiff  tor  portion 
of  rentals  recovered  by  mortgagee  In  pos- 
aesslMi,   and  defendante   appeal.    Affirmed. 

M.  A.  GorriU,  of  lawrence,  for  ai^>eIlantB. 
B.  T.  Riling  and  John  J.  Riling,  both  of 
Lawrence,  for  appellee. 

JOHNSTON,  0.  J.  In  this  foredosnre 
proceeding,  the  daims  of  ,the  parties  and 
the  priorities  of  their  liens  on  two  dty  lots 
weire  adjudicated.  Upon  a  former  appeal 
the  Judgment  was  affirmed,  except  as  to  a 
small  amount  Lumber  Oo.  v.  Bower80<*. 
100  Kan.  S28,  164  Pac.  156.  After  the  re- 
mand of  the  case  and  the  modification  of 
the  Judgment,  the  plaintiff  caused  an  order 
of  sale  to  be  Issued  under  which  a  sale  of 
the  property  vras  made,  one  lot  fbr  f4,500 
and  the  other  for  ^,750.  The  sale  was  con- 
firmed, and  distribution  at  the  proceeds  or- 
dered In  accordance  with  previous  findings 
and  adjudication  of  the  several  liens.  Is 
to  lot  7,  it  had  been  adjudged  that  J.  D. 
Bowersock  had  a  first  lien  uimu  it  for  ^,- 
153,  the  plaintiff  lumber  company,  a  sectwd 
lien  for  $537,  and  Mrs.  M.  G.  BowerGock,  a 
third  lien  for  |300.  This  lot  was  sold  for 
$4,500.    As  to  lot  8,  the  judgment  was  that 
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J.  D.  BowenKxA  had  a  flnrt:  Hen  on  It  for 
93,751,  the  lumber  company  a  second  lien 
for  $229.84,  and  Mrs.'  Bowersock  a  tblrd  Uen 
tot  $900.  The  sale  price  of  this  lot  waa 
$4,7S0.  The  proceeds  of  the  sale  were  In- 
mUBdent  to  discbarge  the  costs,  charges,  and 
liens  adjndged  against  the  lots,  and  hence 
the  court  required  3,  D.  Bowersoctc  to  ac- 
count for  rentals  received  by  him  whUe  in 
possession  of  the  property.  The  former  own- 
er and  mortgagor  had  abandoned  the  prop- 
erty, and  J.  D.  Bowersock  had  obtained  pos- 
session of  it,  and  had  received  as  rentals 
140  per  month  on  each  of  the  lots.  Upon 
an  accounting,  it  was  found  that,  after  al- 
lowing J.  D.  Bowersock,  tbe  mortgagee  in 
IXMsesslon,  for  payment  of  taxes,  Insurance, 
repairs,  and  other  expenses  properly  charge- 
able against  the  rentals,  there  remained  in 
his  hands  |1,2S0,  and  It  was  ordered  that 
this  be  applied,  first,  to  the  balance  due  on 
the  first  lien  held  by  him,  second,  on  the 
second  lien  of  the  lumber  company,  and 
then  upon  the  claim  of  J.  D.  Bowersock 
that  was  postponed  to  the  Hen  of  the  lum- 
ber company,  and  the  balance,  if  any,  on 
the  Hen  of  Mrs.  Bowersock. 

[1]  The  defendants  contend  that  the  court 
erred  In  requiring  the  application  of  the 
rentals  to  the  payment  of  plaintUTs  second 
lien  In  preference  to  the  subsequent  ones 
held  by  diem.  It  is  urged  that,  as  mart- 
gagees  In  possession,  they  had  the  rights  of 
Brown,  the  mortgagor,  who,  if  he  tiad  not 
abandoned  the  property,  would  have  beea 
entitled  to  the  possession  and  use  of  It  un- 
til a  foreclosure  and  sale  had  been  effected. 
They  therefore  insist  that,  under  the  doc- 
trine of  the  application  of  payments,  they 
had  a  right  to  apply  the  rentals  which 
would  have  been  Brown's,  and  as  to  the  pay- 
ment of  which  he  had  given  no  directions, 
upon  their  later  Hens  as  they  might  see  fit 
First,  It  may  be  said  that  Mrs.  Bowersock 
was  not  held  to  be  a  mortgagee  In  posses- 
slon.  According  to  the  findings,  J.  D.  Bow- 
ersock only  was  in  possession  of  the  prop- 
erty, and  his  wife  did  not  have  the  rights 
of  n  mortgagee  in  possession.  He  was  in 
possession  of  the  property  under  and  by  vir- 
tue of  his  mortgage,  and  the  mortgagor  was 
not  claiming  an  equity  of  redemption,  but 
bad,  as  we  have  seen,  abandoned  the  prop- 
erty. The  taking  of  possession  is  a  method 
of  payment,  and  is  one  of  the  remedies  af- 
forded mortgagees  to  obtain  satisfaction  of 
tbelr  liens.  There  being  specific  liens  on 
tbe  property,  J.  D.  Bowersock  did  not  have 
the  right  to  dispose  of  tbe  rentals  as  he  saw 
fit,  but  it  was  the  duty  of  the  court  to  make 
an  appHcatlon  of  them.  The  other  Incum- 
brancers had  an  interest  In  tbe  property  of 
ibe  same  character  as  hist  own,  although 
■nbsequent  to  his  first  Hen.  EJqulty  re- 
quires that  be  should  account  to  the  holders 
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of  the  anbsequent  liens  according  to  their 
rank  for  any  surplus  that  remained  of  the 
rentals  after  satisfaction  of  his  earUer  lien. 
In  Gordon  v.  Ijewls,  10  VeA.  Oas.  807,  Na 
SfOS,  it  was  said: 

"But  tbe  case  of  Archdeacon  ▼.  Bowes,  13 
Price,  303,  873,  seem*  to  ne  fully  to  justify 
this  proceeding;;  as  it  also  conclusively  estab- 
lishes tbe  right  of  a  second  mortgagee,  after 
the  satisfaction  of  the  first  mortgage,  to  claim 
from  the  first  mortgagee,  after  notice,  all  the 
rents  and  profits  wliich  have  not  been  paid 
over  or  accounted  for  to  the  mortgagor,  so  far 
as  they  are  necessary  for  tbe  satisfaction  of 
the  second  mortgage." 

In  Hatch  ▼.  Falconer,  67  Neb.  249,  93  N. 
W.  172,  It  was  held  that: 

"It  is  the  dDty  of  a  mortgagee  in  possession 
to  account  to  subsequent  mortgagees  for  the 
full  and  fair  rental  value  of  the  premises  wliile 
controlled  by  hitn." 

See,  also,  27  Oyc.  1252. 

[2]  After  the  rendition  oif  Judgment,  M.  6. 
Bowersock  asked  permission  to  offer  In  evi- 
dence a  deed  from  the  mortgagor,  purport- 
ing to  quitclaim  his  interest  to  her,  tbe  deed 
having  l>een  found  in  the  possession  ot  a 
ttiird  party,  but  how  it  came  Into  his  pos- 
session was  imknown.  No  error  was  com- 
mitted in  refusing  to  reopen  f^e  case  and 
admit  the  paper  in  evidence. 

It  must  l>e  held  that  an  equitable  and 
proper  distribution  of  the  rentals  from  the 
property  was  made  by  the  court,  and  hence 
Its   Judgment  Is  affirmed. 

All  tbe  Justices  concurrlns. 


(109  Kan.  14S) 

COLE  V.  DRUM  et  al.    (No.  23165,) 
(Supreme  Court  of  Kansas.    May  7, 1921.) 

(SvUdbut  by  tk«  0<mrt.) 

1.  Witnesses  «=s»359— Relsolloii  of  Journal  en- 
try to  contradiot  witness  on  «)rosB-axaniina- 
tlon  held  not  wror. 

A  witness  on  cross-examination  was  asked 
if  he  was  not  arrested  on  a  certain  occasion 
for  assaulting  his  wife,  and  answered  "No," 
whereupon  a  certified  copy  of  a  journal  entry 
of  conviction  was  offered  and  rejected.  Held, 
that  while  the  court  might  in  its  discretion  have 
permitted  its  introduction  as  a  part  of  the 
cross-examination,  its  rejection  was  not  error, 
as  the  cross-examining  party  still  had  the  right 
to  offer  it  as  a  part  of  his  case  in  rebuttal, 
which  was  the  proper  time  for  its  introduction. 

2.  Wills  <3=3400— Exclusion  of  evidence  that 
testator  could  not  talk  connectedly  held  not 
material  error. 

Certain  witnesses  were  precluded  from 
stating  that  the  testator  could  not  talk  con- 
nectedly. But  as  one  of  them  bad  already  so 
testified,  and  both  were  permitted  to  state  that 
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thay  regarded  the  testator  as  of  onBoimd  mlad, 
no  material  error  waa  committed. 

3.  Wills  «=340a-ExoiU8ioB  of  evIdMM  liMllcat> 
lag  laaaalty  held  aot  prejudicial. 

A  doctor,  who  stated  that  he  regarded  the 
testator  as  of  unsound  mind,  was  precluded 
from  testtfying  whether  a  request  for  an  over- 
dose of  morphine  or  the  fact  that  he  talked 
of  or  made  an  attempt  at  suicide  indicated  in- 
sanity. Held,  that  as  the  conclusion  sought 
was  shown  by  this  witness,  it  was  not  mate- 
rially prejudicial  to  exclude  the  indicated 
grounds  of  such  conclusion. 

4.  Wills  «s>400— Admission  of  Attorney's  opin- 
len  as  to  capacity  held  not  prejudiciai  error. 

The  attorney  who  drew  the  will  in  contro- 
versy was  permitted  to  testify  whether  or  not 
In  Ida  opi^on  the  testator  had  sufficient  ca- 
pacity at  the  time  to  make  a  valid  will.  He 
told  of  his  long  acquaintance  with  the  testator, 
and  in  detail  of  his  conversatioD  and  directions 
at  the  time.  While  it  was  incompetent  for  him 
to  state  the  conclusion  asked  for,  inasmuch  as 
the  jury  in  this  case  acted  only  in  an  advisory 
capacity,  their  advice  being  rejected  by  the 
court,  who  made  and  extended  findings,  it  must 
be  presumed  in  accordance  with  the  settled  rule 
that  the  decision  was  influenced  by  competent 
■  evidence  only,  and  hence  the  admission  of  the 
statement  miut  be  deemed  immaterial. 

5.  Jury  «s>  14 (I)— Parties  to  euit  to  sat  aside 
will  not  entitled  to  Jury  trial. 

Under  the  fifth  section  of  the  BiU  of  lUghts 
and  the  decisions  of  this  court,  during  almost 
its  entire  history,  the  parties  to  this  suit  to 
set  aside  a  will  were  not  entitled  to  a  trial  by 
jury. 

6.  Wills  «=>50— Testator  has  eapadty  If  able 
to  understand  property  and  desired  disposi- 
tion thereof. 

The  settled  rule  In  this  state  is  that  one 
who  is  able  to  understand  what  property  he 
has  and  how  he  wants  it  to  go  at  his  death  is 
competent  to  make  a  wQl,  even  though  he  may 
be  feeble  in  ndnd  and  decrepit  In  body. 

7.  Sufflciency  of  evidence. 

The  record  fully  bears  ont  the  condnsion 
reached  by  the  trial  court 

Appeal  from  District  Court,  Bourbon 
County. 

Suit  by  Charles  N.  Cole  against  Henry 
Drum,  executor,  and  others  Decree  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Shei>pard  &  Sheppard  and  A.  M.  Keene,  all 
of  Ft  Scott,  for  appellant 

B.  Hudson,  Douglas  Hudson  and  W.  P. 
DUlard,  all  of  Ft  Scott,  for  appellees. 

WEST,  3.  This  suit  was  brought  by 
Charles  N.  Cole  to  set  aside  the  will  of  his 
father,  John  N.  Cole,  on  the  ground  of  mental 
Incapacity.  The  testator  died  August  24, 
1918,  at  the  age  of  76  years.  He  had  lived 
on  Us  farm  near  Ft  Scott  for  many  years, 
and  waa  well  known  In  the  neighborhood, 
and  had  many  aoqualntanoes  In  town.    His 


wife  died  m  July,  1916,  and  In  February  of 
the  f<^owing  year  he  had  a  stroke  of  paral- 
ysis, rendering  useless  his  left  leg'  and  arm, 
and  affecting  one  side  of  his  face,  and  there- 
after he  was  for  a  time  at  his  son's  home, 
and  then  for  awhile  in  the  Soldiers'  Home  at 
Leavenworth,  and  upon  returning  to  his  farm 
was  cared  for  by  a  Mr.  Bollinger  and  wife, 
who  were  employed'  for  that  purpose.  The 
son  had  remained  at  home  until  33  years  old, 
when  he  married  and  moved  to  his  farm  of 
160  acres  about  two  miles  from  the  680- 
acre  farm  of  his  father.  His  wife  and  his 
father  did  not  get  along  well,  and  the  latter 
believed  she  did  not  like  him  and  might 
Influence  his  son  against  him. 

The  will  was  made  June  21,  1918,  and  was 
duly  probated.  This  suit  was  begim  Novem- 
ber 16,  1918.  A  Jury  were  called  in,  and  to 
them  was  submitted  the  Question  of  the  tes- 
tator's mental  capacity.  Twenty-seven  wit- 
nesses testified  for  the  plaintiff  and  35  for 
the  defense.  The  case  was  sklllfnlly  tried. 
The  jury  answered  that  the  testator  did 
not  have  testamentary  capacity.  The  court 
set  this  aside,  and  made  30  findings  of  fact, 
and  as  matters  of  law  concluded  that  when 
the  will  was  made  John  N.  Cole  possessed  the 
requisite  testamentary  capacity,  and  that  the 
will  is  valid.  The  plaintiff  moved  to  set 
aside  all  these  findings,  and  tor  a  new  trial, 
both  of  which  motions  were  overruled.  The 
plaintiff  appeals,  and  ccnnplains  that  the 
court  erred  In  admitting  and  excluding  evi- 
dence, In  not  submitting  the  case  generally 
to  the  jury,  and  in  denying  a  new  trial. 

[1]  A  witness  for  the  def aidant  was  ask- 
ed <m  cross-examination  If  he  was  not  ar- 
rested on  a  certain  day  In  an  action  In  a 
Justice  court  for  assaulting  his  wife  and 
pleaded  guilt?,  and  answered,  "No,"  and 
thereupon  the  plaintiff  offered  In  evldoice  a. 
certified  copy  of  the  Journal  entry  of  such 
conviction,  to  whldi  an  objection  was  sus- 
tained. To  the  complaint  that  this  was  er- 
roneously excluded,  counsel  reply  that  had 
the  certified  copy  been  properly  authenti- 
cated It  should  have  been  tiered.  If  at  all, 
as  a  part  of  the  plaintiff's  case,  and  not  as 
part  of  the  cross-examination,  and  that  It 
was  not  presented  upon  motion  for  a  new 
trial,  as  required  by  section  307  of  the  Civil 
Code  (Gen.  St  {  7209).  FoUowing  Trelber  v. 
McGormack,  00  Kan.  675,  136  Pac.  268,  Ann. 
Cas.  1915B,  943,  and  Bank  v.  Seaunler,  104 
Kan.  7,  178  Pac  239,  it  Is  held  that  the 
certified  copy  was  not  necessary  to  be  repro- 
duced on  the  motion  for  new  trial,  as  the 
court  had  already  had  an  opportunity  to  ex- 
amine it  That  the  copy  could  not  be  intro- 
duced as  a  part  of  the  cross-examination  is 
Indicated  by  WlUlama  v.  Miller,  6  Kan.  App. 
626,  49  Paa  708. 

"The  proper  foundation  for  impeachment  of 
a  witness  by  a  written  Instrument  having  beea 
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laid,  the  proper  time  to  offer  the  paper  as  im- 
peaehias  evidence  is  when  the  time  of  the  par- 
ty seekbtc  to  Impeach  the  witness  to  introduce 
his  evidence  arrives,  and  the  paper  cannot  or- 
dinarily be  introduced  in  evidence  as  part  of 
the  cross-examination.''    40  C^c.  2746. 

The  court  might  witbln  Its  discretion  have 
permitted  its  introduction  at  this  time.  CSii- 
cago  City  B.  Co.  v.  Mattleson,  113  III.  App. 
246.  Still  It  was  not  error  to  sustain  the  ob- 
jection, for  the  plalntur  still  had  a  right 
to  ofTer  the  paper  in  evidence  if  otherwise 
proper,  as  a  part  of  his  case  in  rebuttal. 

[2,  3]  Another  witness  was  asked  whether 
at  a  certain  time  the  testator  could  talk  con- 
nectedly. This  was  objected  to  as  incompe- 
tent, irrelevant,  Immaterial,  leading,  and  sug- 
gestive, and  the  objection  was  sustained.  On 
motion  for  new  trial  the  affidavit  of  this 
witness  was  introduced  to  the  effect  that  If 
he  had  been  permitted  to  testify  he  would 
have  said  the  testator  could  not  talk  con- 
nectedly. A  similar  question  covered  by  sim- 
ilar affidavit  by  another  witness  was  objected 
to,  and  the  objection  sustained.  StUl  anoth- 
er witness,  a  doctor,  was  asked  whether  a 
request  to  be  given  an  overdose  of  morphine 
and  the  fact  that  he  tried  to  take  and  talk- 
ed of  taking  his  life  would  Indicate  any- 
thing concerning  tbe  mental  condition  of  the 
testator;  that  he  tried  to  take  or  talked  of 
taking  his  life.  Objections  to  these  questions 
were  sustained,  and  the  doctor's  affidavit  on 
motion  for  rehearing  was  to  the  effect  that 
he  would  have  testified  that  such  talk  Indi- 
cated Insanity,  and  was  one  of  the  leading  in- 
dicatians  tnereof. 

One  of  the  other  wltoesses  referred  to  had 
already  testified  that  be  did  not  think  tbe 
testator  talked  connectedly,  and  immediate- 
ly thereafter  he  was  asked  whether  or  not 
lie   did   tolk  connectedly,   and  whether  be 
jumped  (from  one  sabjeot  to  another,   or 
wbether  he  showed  he  conld  talk  connected- 
ly or  not    These  questions  were  objected  to 
OS  leading  and  calling  for  the  opinion  of  the 
witness,  and  ruled  out    He  was  then  asked 
if  from  various  talks  and  from  his  appear- 
ance and  what  he  said  he  considered  him 
of  sound  mind  and  his  answer  was,  "My 
opinion  is  that  Mr.  Cole  was  Insane."    Hav- 
ing,   therefore,    accomplished    the    purpose 
sougbt   by  showing  the  conclusion  of   the 
witness,  the  exclusion  of  certain  things  lead- 
ing up  to  such  conclusion  was  not  material 
error.    Tbe  same  thing  is  true  of  the  other 
witness  referred  to,  and  as  to  the  doctor  It 
may  be  observed  that  he  was  permitted  to 
testify  be  thought  the  testator  was  of  unsound 
mind,  and  that  he  came  to  this  conclusion 
from  an  examination  he  made  of  him,  his  ob> 
servations  and  conversations  had  with  him. 
It  seems  bardly  necessary  to  suggest  that, 
in  view  at  this  testimony,  the  mere  fact  that 
be  was  not  permitted  to  state  his  view  of  the 
testator's  tendoicy  to  suicide  cannot  have 
workad  an7  substantial  prejndioe. 
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[4]  It  is  next  contended  that  error  was 
committed  in  permitting  the  attorney  who 
drew  the  wUl  to  state  whether  or  not,  in  his 
opinion,  the  testetor  had  sufficient  capacity 
at  the  time  to  make  a  valid  will.  Gordon 
V.  Gordon,  92  Kan.  780,  142  Pac.  242,  Is  cited 
in  support  of  this  complaint  This  witness  tes- 
tified that  he  had  been  probate  Judge,  and  had 
bad  experience  in  tbe  trial  of  cases  of  in- 
sanity, was  an  old  soldier,  and  well  acquaint- 
ed with  the  testetor,  and  knew  him  44  years, 
and  was  sent  for  to  make  his  will,  and  told 
what  had  occurred  at  tbat  time,  and  what 
was  said  in  Gordon  ▼.  Gordon  may  well  be 
repeated : 

"The  questions  were  objected  to  because  they 
embraced  the  ultimate  fact  in  issue.  It  must 
be  remembered  that  these  witnesses  testified 
to  the  incidents,  drcumatances,  conduct,  and 
appearances,  upon  which  their  opinions  were 
based,  and  that  there  was  ample  competent 
evidence  to  support  the  finding  without  this 
testimony  of  these  particular  witnesses."  92 
Kan.  731,  142  Pac.  242. 

Following  the  words  Just  quoted,  tbe  court 
further  said: 

"Conceding  that  the  questions  were  objec- 
tionable, the  error  was  harmless.  •  *  •  It 
will  be  presumed  that  the  finding  was  made  up- 
on competent  evidence,  and  that  the  court  was 
not  infiuenced  by  the  opinions  of  witnesses  in 
fixing  the  standard  of  testamentary  capacity." 
92  Kan.  731-732,  142  Pac.  242. 

Counsel  were  correct  in  their  suggestimi 
that  the  ultimate  fact  of  mental  capacity  is 
for  the  Jury,  and  not  for  the  witnesses.  Co- 
blents  T.  Putifer,  87  Kan.  719,  125  Paa  30, 
42  !<.  B.  A.  (N.  S.)  298;  Brown  v.  Brown, 
96  Kan.  610,  ItSZ  Pac  646;  Hessen  v.  Sapp, 
98  Kan.  737,  160  Pac.  220.  In  the  last  case 
It  was  said: 

"The  statements  of  the  nonexpert  witnesBes 
that  they  regarded  Culbertson  as  incapable  of 
transacting  important  business  seems  unlikely 
to  have  influenced  the  jury's  conception  of 
what  impairment  of  his  faculties  was  neces- 
sary to  render  the  deed  inoperative.  More- 
over, the  jury  were  acting  only  in  an  advisory 
capacity.  The  decision  finally  reached  was 
that  of  the  judge,  and  there  is  no  likelihood 
that  he  was  in  any  way  misled  by  the  form  in 
which  any  of  the  evidence  referred  to  was  pre- 
sented."   96  Kan.  739,  160  Pac.  221. 

Here,  also,  tbe  Jury  had  acted  in  an  ad- 
visory capacity,  but  their  advice  had  been  re- 
jected by  the  court  and  the  findings  of  fact 
and  conclusions  of  law  arrived  at  from  ite 
own  consideration  of  the  voluminous  evi- 
dence, and  it  is  a  familiar  and  well-settled 
rule  that  in  a  case  tried  by  the  court  It  is 
to  be  presumed  that  only  competent  and  prop- 
er testimony  Influenced  the  decision. 

(6]  The  argument  is  made  that  the  plaintiff 
was  entitled  to  a  jury  as  a  matter  of  right, 
and  counsel  dte  tbe  stetute  prescribing  the 
mode  of  contesting  a  wlU  to  be  a  civil  ac- 
tion in  the  district  court    Laws  1917,  ch. 
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336,  S  Z  Section  5  of  tbe  BIU  of  Rlghte  has 
1>een  held  to  cover  only  matters  triable  by 
Jury  at  common  law.  Kimball  et  aL  y.  Con- 
nor et  al.,  3  Kan.  414.  The  Legislature  has 
provided  that  lasnes  of  fact  in  actions  for 
tbe  recovery  of  money  or  of  specific  real  or 
personal  property  shall  be  tried  by  a  Jury, 
nnless  a  Jury  trial  is  waived.  Oen.  Stat. 
1916,  I  T179  (CJlv.  CJode  Proc.  |  279).  Vari- 
ous other  Issaea  have  been  held  triable  with- 
out a  Jury.  McOardell  v.  McNay,  17  Kan. 
433;  Houston  v.  Gom'rs  of  Cloud  County, 
19  Kan.  396;  Sword  v.  Allen,  25  Kan.  68; 
Morgan  v.  Field,  35  Kan.  162,  10  Pac.  448; 
Culp  ▼.  Mulvane,  66  Kan.  143,  71  Pac.  273; 
Hockett  ▼.  Sari,  89  Kan.  733,  133  Pac.  852; 
Akina  v.  Holmes,  88  Kan.  812,  133  Pac.  849; 
Houston  V.  Ooemann,  99  Kan.  438,  162  Paa 
271;  Foreeman  v.  Fores,  108  Kan.  698,  175 
Pac.  985.  176  Pac  147;  PosUethwalte  ▼.  Hd- 
soa,  106  Kan.  354,  187  Pac.  688;  liockmann 
V.  Caruthers,  108  Kan.  81,  193  Pac.  890. 

In  Rich  y.  Bowker,  26  Kan.  7,  It  was 
held  that  In  an  action  to  contest  a  will  the 
parties  are  not  as  a  matter  of  right  entitled 
to  a  Jury.  Horton,  C.  J.,  said  the  action  did 
not  come  within  any  ot  the  terms  of  tbe 
statute;  that  it  was  a  statutory  proceed- 
ing, and  in  such  actions  the  Legislature  is 
fuUy  competent  to  dispense  with  the  Jury. 
In  Lewis  V.  Snyder,  72  Kan.  671,  83  Pac 
621,  the  Jury  found  the  testator  of  sound 
mind,  but  tbe  court  considered  the  testimony, 
and  later  found  "without  regard  to  the  ver- 
dict and  aaawer  ot  tbe  Jury"  that  be  was  of 
sound  mind,  and  it  was  held  in  this  situa- 
tion the  Instructions  given  tbe  Jury  became 
immateriaL 

Counsel  rafer  to  a  statement  in  the  opin- 
ion in  Wright  V.  Young,  75  Kan.  287,  291 
89  Pac  691,  that  In  an  action  to  contest  a 
will  either  party  may  demand  a  Jury.  The 
subject  there  under  discussion  was  the  pro- 
bate of  a  will,  the  matter  having  been  ap- 
pealed to  the  district  court.  It  was  said  that 
the  single  question  presented  was  whether 
the  district  court  erred  in  holding  that  the 
statute  (Laws  1905,  c  626)  did  not  enlarge 
the  issues  upon  an  application  for  the  probate 
of  a  will,  Tbe  question  on  appeal  was  simply 
whether  or  not  the  will  should  be  admitted 
to  probate.  It  was  in  regard  to  the  con- 
test of  a  wUl,  and  not  its  probate,  that  the 
words  referred  to  were  used,  and  later  in 
the  opinion  the  court  adverted  to  the  proba- 
bility that  "^ther  party  will  desire  submit- 
ted to  a  Jury"  the  matter  involved.  76  Kan. 
294,  89  Pac.  607.  The  sentence  relied  on, 
therefore,  should  be  considered  a  mere  in- 
advertence. Within  the  decisions  from  3 
Kansas  to  98  Kansas  neither  party  had 
any  right,  ccmstitutional  or  otherwise,  to  a 
Jury  in  this  case. 

Tbe  testimony,  as  usual  in  such  cases,  was 
conflicting.  Two  large  groups  of  witnesses 
told  ot  the  life,  looks,  actions,  and  talk 
ft  JTohn  K  Cole^  and  gave  their  opinions  aa 


to  bis  soundness  of  mind.  The  court  heard 
tbem  all,  and  was  satisfied  that  the  testator 
knew  what  he  was  doing  and  why  when  he 
made  the  will.  The  record  abundantly  bears 
out  the  conclusions  reached.  It  Is  not  neces- 
sary to  recite  the  stories  told  by  various 
neighbors  and  acqnaintanoes  further  than  as 
they  appear  In  the  findings  of  the  court  here- 
inafter set  forth. 

The  will  was  fn  the  following  words  and 
flgnras: 

"Last  Wm  and  Testament. 

"L  John  N.  Cole,  of  Bourbon  coun^,  E^- 
sas,  being  of  sound  mine  and  memory,  do  make, 
publish  and  declare  this  to  be  my  last  will  and 
testament. 

"1.  I  do  make,  coDstitate  and  appoint  my 
good  friend,  Henry  Drum,  of  Bourbon  countf, 
Kansas,  executor  of  this  my  last  will  and  tes- 
tament. 

"2.  I  direct  that  immediately  after  my  death 
the  Konantz  Undertaking  Company,  of  Fort 
Scott,  Kansas,  be  placed  in  charge  of  my  re- 
mains with  full  power  and  instruction  to  pro- 
vide a  proper  funeral  for  m;  body,  and  I  direct 
said  undertaking  company  to  bury  me  in  a  cas- 
ket similar  to  the  one  used  for  tbe  bnrial  of 
my  beloved  wife,  now  deceased,  and  I  direct  my 
executor  to  provide  a  tombstone  for  my  grave 
similar  to  the  one  which  marks  the  resting 
place  of  my  wUe. 

"3.  I  give  and  bequeath  to  my  beloved  sister, 
Sarah  Reed  the  sum  of  five  hundred  dollars  to 
be  paid  to  her  by  my  executor  in  annual  in- 
stallments of  fifty  dollars  each,  commencing- 
three  months  after  my  death;  and  should  my 
said  sister  depart  this  life  at  any  time  within 
said  ten  years'  period,  tbe  balance  of  said  five 
hundred  dollars  then  unpaid,  but  not  in  excess 
of  one  hundred  dollars,  shall  be  used  by  my 
executor  in  payment  on  the  funeral  expenses 
of  my  said  sister;  and  should  tbe  balance  of 
said  five  hundred  dollars  bequeathed  UDpaiil 
at  the  time  of  her  death  exceed  one  hundred 
dollars  then  the  excess  over  the  one  hundred 
dollars  to  be  used  for  her  funeral  expenses 
shall  go  back  and  become  a  part  of  my  general 
estate. 

"4.  I  give,  and  beqneatfa  onto  the  Uaple 
Grove  Cemetery  Association  of  Bourbon  coun- 
ty, Kansas,  the  sum  of  five  hundred  dollars  to 
be  paid  to  it  by  my  executor  upon  condition 
that  the  members  of  the  association  shall  sub- 
scribe and  contribute  a  like  amount  of  five 
hundred  dollars  to  be  used  by  the  board  of 
trustees  in  maintenance  and  beautifying  the 
cemetery  grounds  and  in  case  the  members  of 
tbe  association  fail  to  subscribe  and  contribute 
the  sum  of  five  hundred  dollars  to  equal  my 
bequest,  then  the  bequest  shall  become  inop- 
erative and  shall  go  back  and  become  a  part  of 
my  general  estate. 

"5.  I  give  and  devise  unto  my  beloved  son, 
Charles  N.  Cole,  all  of  my  real  estate  wherever 
situated,  of  which  I  may  be  seized  or  possessed, 
to  have  and  to  hold  during  his  natnral  life;  and 
at  the  death  of  his  wife.  Bertha  Cole,  leaving 
tbe  said  Charles  N.  Cole,  surviving  her,  to  be 
his  in  fee  simple  absolute;  but,  with  re- 
mainder over  at  the  death  of  the  Charles  K. 
Cole,  leaving  Bertha  Cole,  his  wife,  surviving 
him,  unto  the  Delia  G.  Strong  Home  and  Hos- 
pital ot  Fort  Scott,  Ksnsaa,  Tttt  HoKneas  la- 
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dnatrial  Ohildreii'*  Hom«  «f  Fort  Seott,  Kanaaa, 
and  the  GoodUuider  Home,  of  Fort  Scott,  Kan- 
eaa,  in  equal  parts,  or  to  each  of  said  institu- 
.tions  aa  may  be  at  the  time  of  tha  death  of  the 
aaid  Ghaiiea  N.  Oola  be  in  eziatence  and  capa- 
ble of  receiving  thia  deriae;  and  ahould  all  of 
said  inatitutionB  be  oat  of  eziatence  at  tha 
time  of  Vestins,  or  capable  of  recdving  this 
deviae,  then  remaining  orer  in  fee  simple  at 
the  time  of  the  death  of  my  aon,  Charlea  N. 
Oole,  leaving  Bertha  Cele  ■urrl'viiig  him,  onto 
Heniy  Dram  and  Oeorge  Alford  aa  trustees 
for  the  nae  and  benefit  of  such  charitable  in- 
stitutions or  institutions  of  the  city  of  Fort 
Scott,  Kansas,  as  may  seem  to  the  trustees 
deserving;  with  full  power  in  said  trustees  to 
sen  said  land  after  the  death  of  the  said 
Charlea  N.  CSole,  leaving  Bertha  Cole  surviving 
him,  and  to  use  the  proceeds  of  said  sale  in 
the  assistance  of  auch  charitable  institutions 
as  above  described  at  such  times  and -in  such 
ways  as  may  seem  most  practicable  with  full 
power  in  said  trustees  to  Invest  the  proceeds 
of  the  sale  of  said  lands  until  such  time  as  they 
may  deem  the  principal  necessary  for  the  use 
of  the  institutions  which  they  may  select,  as 
the  object  of  my  bounty. 

"In  case  there  is  no  charitable  institutions 
in  existence  in  Fort  Scott  competent  in  law  to 
receive  the  benefit  of  this  will  at  such  time  as 
the  property  may  vest  at  the  death  of  Charles 
K.  Cole  under  the  contingency  mentioned  then 
I  direct  the  trustees  under  this  will  to  use  this 
fond  for  the  benefit  of  needy  and  helpless 
children  and  aged  persons  in  Bourbon  county 
and  that  said  trustees  report  proceedings  to 
the  district  court  of  said  county  annually  and 
aa  often  as  ordered  by  said  court. 

"6.  I  give  and  bequeath  to  Bertha  Cole,  wife 
of  my  beloved  son  Charlea  N.  Cole,  the  anm 
of  one  dollar. 

"7.  I  give  and  beqoeath  to  my  beloved  son, 
Charles  N.  Cole  all  my  personal  property  of 
every  kind  to  be  his  absolntely,  after  the  pay- 
ment of  the  specific  bequests  hereinbefore 
enumerated. 

'^n  witness  whereof,  I  have  hereunto  set  my 
hand  this  2l8t  day  of  June,  1918. 

"John  N.  Cole." 

The  priadpal  findings  of  fact  made  by 
the  court  were  the  following: 

"(1)  That  John  N.  Cole  was  bom  in  West 
Virginia  in  1842,  was  a  soldier  in  the  Civil 
War,  and  came  to  Bourbon  county,  Kansas, 
soon  after  the  close  of  the  war;  that  he  mar- 
ried in  Bourbon  county,  Kansas,  and  spent  the 
renaainder  of  his  life  in  that  county,  and  died 
on  August  24th,  1918. 

"(2)  That  John  N.  Cole  was  a  farmer  and 
stock  man  and  in  this  occupation  had  acquired, 
and  owned,  at  the  time  of  his  death,  6S0  acres 
of  land,  less  railroad  right  of  way,  and  in  ad- 
dition thereto  had  acquired  and  given  to  his 
son,  Charles  N.  Cole,  who  is  the  plaintiff  in 
this  action,  160  acres  of  land  and  some  per- 
sonal property. 

•<(S)  That  the  plaintiff,  Charles  N.  Cole,  at 
the  time  of  the  trial,  was  44  years  old  and  he 
lived  with  his  father,  John  N.  Cole,  for  33 
years,  at  which  time  he  married  the  defendant, 
Bertha  Cole,  and  had  been  married  to  said 
Bertha  Cole  for  about  11  years  at  the  time  of 
cbe  naaking  of  the  will  in  controversy,  and  that 
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no  children  have  ever  been  bom  *o  Charles  N. 

Cole  and  Bertha  Cole. 

"(4)  That  the  wife  of  John  N.  Cole  died  on 
about  July  6,  1916,  and  that  John  N.  Cole,  a 
short  time  after  the  death  and  burial  of  his 
wife,  stated  to  at  least  two  persons  that  Ber- 
tha Cole  had  sneered  at  Charles  N;  Cole  when 
he  displayed  some  grief  at  the  death  of  his 
mother. 

"(5)  That  on  about  Febraary  22,  1917,  John 
N.  Cole  suffered  a  stroke  of  paralysis  while  in 
West  Virginia  on  a  visit,  resulting  in  paralysis 
of  the  left  arm  and  left  leg  and  affecting  the 
right  eye  and  right  half  of  the  face. 

"(6)  That  from  on  about  February  22,  1917, 
unto  the  death  of  John  N.  Cole,  he  continued  to 
suffer  the  effects  of  the  stroke  of  paralysis." 

"(13)  That  during  the  period  from  the  9th  of 
November,  191S,  until  about  February  28,  1916, 
Rachel  Cole,  the  wife  of  John  N.  Cole,  was  so 
ill  that  a  nurse  was  in  attendance  upon  her,  and 
during  that  period.  Bertha  Cole  rame  only 
upon  one  occasion  to  see  her  mother-in-law, 
Rachel  Cole,  although  Bertha  Cole  was  at  the 
time  living  only  about  a  half  a  mile  from  the 
home  of  the  said  John  N.  Cole. 

"(14)  That  on  account  of  the  conduct  of 
Bertha  Cole,  exhibited  toward  his  wife  and  him- 
self, John  N.  Cole  had  formed,  before  the  stroke 
of  paralysis,  a  dislike  for  Bertha  Cole,  and  be- 
fore and  after  the  stroke  of  paralysis,  frequent- 
ly had  expressed  his  intention  to  bar  her  by 
will  from  any  expectancy  in  his  property. 

"(15)  That  the  stroke  of  paralysis  which 
John  N.  Cole  suffered  on  or  about  February 
22,  1917,  affected  hie  motor  centers,  and  af- 
fected tbe  nervea  which  controlled  the  move- 
ments of  his  left  arm  and  left  leg,  and  affected 
the  appearance  of  his  eyes,  and  affected  his 
speech  so  thst  he  did  not  talk  as  plainly  as  he 
did  before  he  was  paralyzed,  and  that  after  said 
stroke  of  paralysis,  John  N.  Cole  was  unable  to 
move  about  without  assistance,  and  would  cry 
frequently,  while  conversing  with  friends  and 
acquaintances. 

"(16)  That  after  the  return  of  John  N.  Cole 
from  the  Soldiers*  Home  at  Tjeavenworth,  Kan., 
the  said  John  N.  Cole  dictated  numerous  letters 
to  Bertha  N.  Bollinger,  which  she  wrote  at  his 
dictation,  to  friends  and  kinfolks.  and  some  of 
which  were  introduced  in  evidence  at  the  trial 
of  the  case;  and  that  thereafter  and  up  to  with- 
in ten  days  or  two  weeks  of  the  time  of  his 
death,  the  said  John  N.  Cole  him  self  wrote,  in 
his  own  hand,  numerous  letters  and  communica- 
tions to  various  friends  and  kinsfolks,  many  of 
which  were  introduced  in  evidence,  and  all  of 
which  are  rational  and  connected  in  thought  and 
expression. 

"(17)  That  on  June  18,  1918,  three  days  pri- 
or to  the  making  of  the  will  in  controversy,  the 
said  John  N.  Cole  wrote  a  letter  to  the  daughter 
of  the  man  who  raised  him  back  in  West  Vir- 
ginia, which  letter  was  produced  in  evidence, 
and  which  is  n  letter  entirely  rational  and  con- 
nected in  its  expression. 

"(18)  That  in  the  evenings  from  about  May 
IS,  1917,  until  within  ten  days  or  two  weeks 
of  the  time  of  the  death  of  John  N.  Cole  on  or 
about  August  24,  1918,  Bertha  N.  Bollinger 
spent  the  evenings  in  the  company  of  John  N. 
Cole  and  read  to  him  books,  upon  the  contents 
of  which  the  said  John  N.  Cole  commented  as 
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the  reading  continaed;  and  that  the  said  John 
N.  C!oIe  listened  to  tike  playing  of  a  grapha- 
phone,  and  partienlarly  expressed  satisfaction 
with  one  selection,  'Beantifal  lale  of  Some- 
where,' which  he  requested  be  aiing  at  bis  fo- 
neral. 

"(19)  The  court  finds  that  on  the  14th  day  of 
May,  1917,  said  John  N.  dole  assigned  a  wUI 
prepared  by  Mr.  A.  M.  Keene,  an  attorney  of 
Tort  Scott,  Kansas,  leaving  all  of  his  property 
to  his  son,  Charies  N.  Cole,  with  the  exception 
of  a  bequest  of  $260  to  his  sister,  Sarah  Reed, 
Of  ReedsTille,  W.  Va.,  but  that  in  September, 

1917,  said  John  N.  Cole  destroyed  said  wiU  by 
cutting  his  name  off  of  said  wilL 

"(20)  That  at  the  August  primary  election 
in  1918,  prior  to  the  death  of  John  N.  Cole,  he 
went  to  the  poUs,  chose  a  Bepublican  ballot, 
which  had  been  his  politics,  and  iiad  the  judges 
mark  his  ballot  for  him,  and  that  he  told  the 
judges  the  names  of  the  various  candidates  for 
whom  he  wiahed  to  vote  without  any  suggestion 
from  them  in  reference  thereto. 

"(21)  That  up  to  within  ten  days  or  two 
weeks  prior  to  the  death  of  John  N.  Cole  he 
read  the  newspapers,  the  Ft.  Scott  Tribune,  the 
Kansas  City  Journal,  and  sometimes  the  Kan- 
sas City  Poet,  and  that  he  followed  the  maricet 
reports  and  the  progress  of  the  World  War,  and 
discussed  intelligently  with  those  around  him 
the  matters  which  he  had  read  in  the  papers  and 
other  matters  whidi  arose. 

"(22)  That  on  June  13,  1918,  John  N.  Cole 
wrote  in  his  own  handwriting  a  letter,  and  ad- 
dressed the  envelope  to  Ben  Hudson,  the  fa- 
miliar name  by  wliieh  B.  Hudson,  a  practicing 
lawyer  of  Ft.  Scott,  Kansas,  is  biown,  a  copy 
of  which  is  here  set  out:  'Fort  Scott,  Kans., 
June  13.  Mr.  B.  Hudson— Dear  Sir:  I  am 
about  wind  up  &  I  want  some  one  to  help  me 
give  the  last  turn,  that  is  I  want  to  write  a 
will  that  is  where  I  want  the  help.  Can  you 
come  out  &  help  me,  if  you  can  came  send  me 
a  card  &  say  what  day  yon  can  come.  Yours 
truly,  J.  N.  Cole.' 

"(23)  That  on  or  about  June  17  or  18,  1918, 
B.  Hudson,  with  his  son,  Douglas  Hudson,  in 
response  to  said  letter,  went  to  the  farm  of 
John  N,  Cole,  and  B.  Hudson,  who  had  been  a 
friend  and  acquaintance  of  the  testator,  for 
many  years,  having  been  thrown  together  in 
the  O.  A.  B.  Post  at  Ft.  Scott  in  the  years 
gone  by,  at  said  time  received  instructions 
from  John  N.  Cole  as  to  how  he  wished  his  will 
to  be  drawn;  that  the  will  as  finally  signed 
by  John  N.  Cole  on  June  21,  1918,  was  in  ac- 
cordance with  the  wishes  and  desires  expressed 
by  John  N.  Cole  on  or  about  June  17  or  18, 
1918;  and  that  the  said  B.  Hudson  made  prac- 
tically no  suggestion  to  the  said  John  N.  Cole 
with  reference  to  the  manner  in  which  said  wiU 
should  be  drawn. 

"(24)  That  the  will  in  controversy  was  drawn 
at  the  office  of  Hudson  &  Hudson,  attorneys 
in  Ft.  Scott,  E^.,  on  or  about  June  18  or  19, 

1918,  by  Douglas  Hudson  and  B.  Hudson,  with 
the  exception  of  the  names  of  Sarah  Reed,  a 
sister  of  John  N.  Cole,  who  was  remembered  in 
the  will.  Bertha  Cole,  the  daughter-in-law,  and 
Henry  Drum  and  George  H.  Alford,  trustees, 
the  names  of  which  four  persons  were  inserted 
In  the  wQl  by  Douglas  Hudson  prior  to  its  sign- 
ing by  John  N.  Cole  on  Jane  21, 1918t  at  the  in- 


struction of  John  N.  Cole,  and  in  the  presence 
of  the  four  witnesses  to  Ute  will. 

"(25)  That  on  the  afternoon  of  June  21, 
1918,  George  H.  Alford,  Fred  Roy  Alford,  B. 
Hudson,  and  Douglas  Hudson  went  to  the  home 
of  John  N.  Cole,  and  after  the  names  bad  been 
inserted  as  called  and  expressed  by  John  N. 
Cole,  the  will  was  read  over  to  John  N.  Cole 
by  B.  Hudson  in  the  presence  of  the  five  per- 
sons whose  signatures  appear  upon  the  will, 
and  he  assented  and  expressed  himself  that 
such  instrument  was  his  wUl,  and  signed  his 
name  thereto  upon  the  margin  of  the  first  page 
thereof,  and  subscribed  his  name  to  the  will 
upon  the  second  and  final  page  thereof;  and 
all  of  said  four  persons  above  named  then  sign- 
ed as  witnesses  to  the  execution  and  signing  of 
said  will;  and  that  each  of  said  witnesses  and 
said  testator  signed  the  same  in  the  presence  of 
each  other. 

"(26)  That  it  had  been  suggested  by  John  N. 
Cole  upon  the  previous  visit  of  B.  Hudson  that 
the  daughter-in-law,  Bertha  Cole,  would  try 
to  break  the  will  and  prove  that  he  was  crazy, 
and  that  the  said  John  N.  Cole  on  that  day, 
and  on  the  21st  day  of  June,  1918,  the  day  the 
said  will  was  signed,  named  seven  witnesses,  in- 
cluding two'  doctors,  Drs.  Payne  and  Thomas, 
by  whotn  his  sanity  could  be  proved  in  case  of 
contest. 

"(27)  That  the  said  B.  Hudson,  Douglas 
Hudson,  George  H.  Alford,  and  Fred  Roy  Al- 
ford remained  with  the  testator  for  about  45 
minutes  at  the  time  of  the  signing  of  said  will, 
and  that  his  conversation  at  said  time  was  ra- 
tional and  connected,  and  part  of  the  same  was 
preserved  in  shorthand  by  Douglas  Hudson,  and 
read  at  the  trial  of  this  case. 

"(28)  The  court  finds  that  on  the  29th  day 
of  August,  1918,  said  alleged  wtQ  was  present- 
ed to  the  probate  court  of  Bourbon  county, 
Kan.,  for  probate,  and  that  on  about  the  Slat 
day  of  August,  1918,  it  was  admitted  to  probate 
by  the  probate  court  of  Bourbon  county,  Kan. 

"(29)  That  the  jury,  called  in  this  action  to 
act  in  an  advisory  way,  found  that  John  N. 
Cole  was  not  of  sound  mind  and  memory  on 
the  2l8t  day  of  June,  1918,  the  date  of  the 
exe6ution  of  said  will,  but  the  answer  returned 
by  the  jury  to  the  question  propounded  to  it 
is  unsatisfactory  to  the  court,  and  does  not 
meet  with  its  approvaL  It  is  the  court's  opin- 
ion that  the  finding  of  the  jury  is  against  the 
weight  of  the  evidence,  and  should  be  set  aside. 
Therefore  the  court  does  not  adopt  the  advice 
given  by  the  jury,  but  makes  its  own  findings 
from  the  evidence. 

"(30)  That  on  June  17  or  18,  1918,  when  the 
terms  of  the  will  in  question  were  dictated  by 
John  N.  Cole  to  B.  Hudson,  attorney,  and  on 
the  21st  day  of  June,  1918,  at  the  time  of  the 
execution  of  the  said  will,  John  N.  Cole,  al- 
though suffering  physically  from  paralysis  or 
hemiplegia,  had  full  knowledge  of  the  act  that 
he  was  engaged  in,  and  of  the  property  that  he 
possessed,  and  an  intelligent  understanding  of 
the  disposition  he  desired  to  make  of  it  and 
the  persons  he  desired  should  receive  his  prop- 
erty, and  the  capacity  to  recollect  and  appre- 
hend the  nature  of  the  daims  of  those  who 
were  excluded  from  participating  in  his  bounty, 
and  that  at  the  time  said  will  was  dictated, 
made,  and  signed,  the  said  John  N.  Cole  was 
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of  'sonnd  mind  and  memory,'  and  poaaeased  tea- 
tamentaiy  capadtgr  and  waa  capable  of  noakins 
a  valid  diapoaition  by  wHI  of  Ma  property." 

[I]  The  rale  la  well  established  in  this 
state  that  (»e  who  is  able  to  nnderstand 
what  itroperty  he  has,  and  how  he  wants  it 
to  go  at  hla  death,  is  competent  to  make  a 
will,  even  thone^  he  may  be  feeble  in  mind 
and  decrepit  in  body.  The  value  of  property 
consists  largely  In  the  right  to  dispose  of  it 
as  the  owner  desires,  and  this  power  of  dis- 
posal, either  by  deed  or  by  will,  la  not  to  be 
interfered  with  so  long  as  the  mental  ca- 
pacity indicated  remains.  The  rule  is  found 
clearly  set  forth  in  numerous  dedsions  of 
ours,  three  of  which  may  be  referred  to  as 
recent  expressions:  Coblentz  ▼.  Pntlfer,  87 
Kan.  719, 126  Fac.  80,  42  Ll  B.  A.  (N.  S.)  298; 
\^8ner  ▼.  Chandler,  96  Kan.  36,  OS,  147  Paa 
849;  and  Nordman  v.  Nordmark,  100  Kan. 
522,  164  Pac.  1062. 

[7]  The  record  brings  this  case  fully  within 
this  rule,  and  the  decree  is  affirmed. 

All  the  JostlceB  concorrlng. 


(109  Kan.  1G») 

ADVANCE-RUMELY    THRESHER    CO.    v. 
ZIMMERMAN  at  al.    (No.  23176.) 

(Supreme  C!onrt  of  Kwnaas.    May  7, 1921.) 

(BylUbuM  by  the  Oomrt.) 

1.  Piinoipal  and  agent  «=»I7I(6)— Ageafa  au- 
thority to  eompromlse  Immatarlal  whore  ben- 
•flts  aoeepted  by  prlnolpal. 

Questions  tondiing  the  aeope  of  an  agent'a 
authority  to  make  a  compromise  and  aettle- 
ment  of  matters  and  daima  between  his  prin- 
cipal and  a  debtor  become  immaterial,  when 
it  appears  that  during  15  months  after  the 
prindpid  waa  adviaed  of  the  compromiae  and 
settlement  the  latter  did  not  disavow  the  acts 
of  the  agent  and  did  retain  the  benefits  secured 
thereby. 

2.  Principal  and  agent  <8=>I70(3)— Priaelpal'a 
failare  to  disavow  unanthorized  aet  of  ageat 
held  a  ratlfloatlon. 

When  an  agent  whose  only  authority  is  to 
collect  a  debt  due  bis  principal  makes  a  com- 
promise and  settlement  thereof  without  the 
knowledge  of  his  piindpal,  and  later  the  debt 
becomes  the  subject  of  a  lawsuit  between  the 
prindpal  and  the  debtor,  and  the  debtor  pleads 
the  facts  of  the  compromise,  and  settlement, 
the  prindpal  must  then  take  notice  thereof, 
and,  if  such  settlement  was  made,  he  must 
promptly  disavow  the  unanthorized  act  of  his 
agent  and  must  tender  or  surrender  to  the 
debtor  the  benefits  and  advantages  which  he 
received  thereby;  and  Iiis  failure  to  do  so  is 
equivalent  to  adopttoa  and  ratification  of  the 
compromise  and  settlement  made  by  the  agent. 


3.  Compromise  and  settlement  «=36(2)—Faets 
showing  consideration  for  eompromlse. 
Under  the  facts  redted  in  the  opinion, 
there  was  a  auffident  consideration  to  support 
the  compromise  agreement  made  between  the 
agent  of  the  principal  and  the  defendant  debtor. 

Appeal  from  District  Court,  Barton  County. 

Action  by  the  Advance-Bumely  Thresher 
Oompcmy  against  L>.  Zimmerman  and  others. 
Judgment  for  defaidants,  and  plaintiff  ap- 
peals.   Affirmed. 

C.  E>.  Freeman,  of  Topeka,  for  appellant. 
Osmond,  Oole  ft  Kdley,  of  Great  Bend,  for 
appellees. 

DAWSON,  J.  This  was  an  action  on  some 
promissory  notes.  The  defense  was  a  plea 
of  settlement  of  matters  in  dispute  between 
the  parties  and  payment  pursuant  to  such 
settlement. 

It  appears  that  in  1911  the  defendant  and 
his  ftither  and  brother  contracted  with  the 
Advance-Rnmely  Thresher  Company  to  buy 
a  secondhand  engine  and  new  threshing  ma- 
chine. They  gave  promissory  notes  in  pay- 
ment therefor.  The  threshing  machine  de- 
livered was  an  old  one  rebuilt  and  repainted 
and  It  was  not  satisfactory.  In  1912  the 
vendor's  business  was  taken  over  by  the 
Rumely  Products  Company,  and  the  vendor's 
sales  agmt  remained  with  the  new  company; 
and  this  agmit  made  a  new  contract  with  de- 
fendant, in  which  it  was  agreed  that  a  new 
engine  should  be  supplied  to  the  defendant  and 
likewise  a  new  separator.  Additional  notes 
were  given  for  these  by  defendant  A  new 
engine  was  supplied,  but  it  was  defective. 
The  promised  new  sei>arator  was  not  de- 
livered. Certain  payments  were  made  on  the 
notes.  In  1914,  demand  for  further  paymraits 
on  the  notes  was  refused  until  the  engine 
should  be  repaired  and  a  new  threshing  ma- 
chine sui>plled.  The  defendant  and  his  fa- 
ther and  brother  had  given  chattel  mortgages 
on  the  property,  in  which  it  was  provided 
that  if  default  was  made  in  the  paymoit  of 
the  notes,  or  If  the  mortgagee  should  deem 
itself  insecure,  the  mortgagee,  or  its  succes- 
sors, assigns,  or  authorized  agents,  could  take 
possession  of  the  property  and  sell  it  upon 
10  days'  notice.  While  the  collector  for  the 
Rumely  Products  Company,  in  the  winter  of 
1914-16,  was  pressing  the  defendants  for 
payment  of  the  notes,  he  was  informed  that 
no  further  payments  would  be  made  until  the 
defects  in  the  engine  were  corrected  and  a 
new  separator  supplied;  and  the  collector 
and  defraidant's  brother  John,  who  was  a 
comaker  of  the  notes  and  chattel  mortgages, 
made  an  agreement  to  settle  all  matters  be- 
tween the  parties.  The  agreement  was  that 
the  property  would  be  surrendered  and  $400 
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cash  would  tM  paid  by  defendant,  and  that 
the  notea  wonM  be  retnraed  to  the  maker. 
Untn  tbat  agreement  was  made,  the  defend- 
ant and  his  comakers  of  the  notea  and  mort- 
gages  had  declined  to  tarn  over  the  property. 
About  the  time  of  these  negotiations,  the 
Rumely  Products  Company  was  subjected  to 
a  receivership,  but  the  collector  was  con- 
tinued In  the  service  of  the  receiver,  and  he 
caused  the  chattel  mortgage  to  be  foreclosed 
and  the  property  sold.  This  occurred  on 
January  25,  1915,  but  owing  to  the  character 
of  the  property  no  physical  change  In  Its 
sitns  was  made  by  vlrtne  of  any  exerdsa  of 
the  mortgagee's  right  of  possession.  The 
collector  sold  the  property  where  It  had  stood 
for  some  time,  some  three  or  four  miles 
southeast  of  the  town  of  Alexander.  Pursu- 
ant to  the  agreement  of  the  collector  and 
John  Zimmerman,  if  such  agreement  was 
made,  the  plaintiff  which  acquired  the  notes 
from  the  receiver  of  the  Rumely  Ptoducts 
Company  received  the  agreed  sum,  f40O,  on 
February  23,  1915,  from  defendant,  but  did 
not  return  the  notes.  On  the  contrary,  the 
matter  remained  In  abeyance  until  August, 
191S,  when  this  action  was  begun  to  collect 
on  the  balances  alleged  to  be  still  due  on  the 
notes;  the  plalntUt  giving  credit  for  all  pay- 
ments thereon,  including  the  payment  pt 
$400  made  In  Tebraary,  1915. 

The  cause  was  tried  by  the  court,  a  jury 
being  waived;  and  Judgment  was  entered 
for  defendants. 

[1]  The  principal  errors  assigned  chiefly 
relate  to  the  question  of  the  collector's  an- 
thorlty  to  make  a  binding  settlement  of  all 
matters  in  controversy  between  the  parties; 
but,  if  the  points  sought  to  be  made  by  plain- 
tiff should  be  conceded,  yet  they  cannot  avail 
to  disturb  the  result.  Defendant's  answer 
setting  up  the  compromise  and  settlement 
with  the  collector  and  the  payment  of  $400 
pursuant  thereto  was  filed  on  November  30, 
1918.  If  the  collector  had  no  authority  to 
make  such  a  settlement  and  if  theretofore 
the  plaintiff  and  its  assignors  of  the  notes 
had  no  notice  of  the  compromise  and  settle- 
ment, the  facts  pleaded  in  the  answer  fully 
apprised  them  thereof.  The  action  was  not 
tried  until  March  6,  1920,  some  15  months 
after  plaintiff  was  informed  of  the  collector's 
unauthorized  conduct  But  during  those  15 
months  plaintiff  did  not  disavow  the  action 
of  the  collector,  did  not  tender  back  the  $400 
and  did  not  signify  its  willingness  to  adjust 


or  settle  the  matters  which  had  caused  the 
makers  of  the  notes  to  resist  further  pay- 
ments on  them — tbe  reqolred  repairing  of  the 
engine  and  the  famishing  of  a  new  separator. 
By  reason  of  this  agreement  also,  and  not 
otherwise,  the  makers  of  the  notes  waived 
their  disputed  right  to  the  possession  of  the 
property.  The  plaintiff  coold  not  Ignore  the 
compromise  agreement  and  settlement  and 
retain  its  benefits.  Hartwell  v.  Mannfactor- 
ing  Co.,  78  Kan.  259,  97  Pac.  432;  Wagon  Go. 
V.  Wilson,  79  Kan.  633,  101  Pac.  4;  Isaacs  v. 
Motor  Co.,  108  Kan.  17,  19,  193  Pac.  1081. 

[2]  On  being  advised  by  the  defendant's 
answer,  the  plaintiff  principal  was  bound  to 
disavow  the  act  of  the  c«d[lector  and  to  re- 
store the  benefits  received.  Since  this  was 
not  done,  the  plaintiff  mnst  be  held  to  hare 
adopted  and  ratified  the  compromise  and  set- 
tlement made  by  the  collector.  2  C.  J.  467, 
468,  493,  496,  600.  There  was  no  lack  of  evi- 
dence to  prove  the  alleged  agreement,  and 
the  fact  that  the  $400  was  not  paid  until 
some  time  after  the  collector  took  possession 
of  the  property  and  had  sold  it  under  the  for- 
mality of  a  chattel  mortgage  sale  is  Just  u 
Jury  argument  and  no  more. 

[S]  Plaintiff's  contention  that  the  agree- 
ment was  without  consideration  cannot  be 
entertained.  The  defendant  and  his  oKnak- 
ers  had  at  least  a  partial  defense  to  the  notes 
as  against  the  payees  and  those  who  ac- 
quired them  with  notice.  The  threalilng  equip- 
ment given  for  the  notes  was  not  satisfac- 
tory. The  makers  were  promised  a  new 
threehlng  machine ;  they  only  got  a  renewed 
one.  They  gave  additional  notes  upon  the 
payee's  reiterated  promise  of  a  new  separator 
and  a  new  engine.  The  new  engine  did  not 
work  well.  Repairs  for  it  were  promised 
but  never  furnished,  and  the  promised  new 
separator  was  never  furnished.  These  con- 
siderations were  abundantly  suffldent  to 
validate  the  compromise  between  the  makers 
and  the  payees  and  likewise  those  In  privity 
with  the  payees.  There  does  not  seem  to  be 
any  contention  in  this  case  that  plaintiff, 
who  acquired  the  notes  after  maturity,  took 
them  from  some  prior  holder  in  due  coarse 
and  freed  of  defenses. 

Nothing  further  can  be  discerned  in  this 
case  which  requires  discussion;  the  record 
contains  no  error;  and  the  Judgment  is  af- 
firmed. 

All  the  Justices  concurring. 
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(108  Kan.  SU;    IM  Kaa.  194) 
KANSAS   MILLINQ   CO.  V.  EDWARDS. 
(NO.  2284S.) 

(Supreme  Oonrt  of  Kanaaa.    March  12,  1921. 
On  Behearing  May  17,  1921.) 

(8ytUbu$  ty  a«  Court.) 

1.  Appeal  and  error  «s»l068(5)— OmKslon  to 
Instruct  as  to  aooideiital  destmotlon  of  wheat 
sold  held  Immaterial  nador  findings. 

The  omission  of  the  trial  court  to  glre  an 
instmctlon  as  to  the  effect  of  the  accidental 
destruction  of  wheat  oat  of  which  it  was 
daimed  by  a  seller  that  it  had  been  agreed  he 
should  fill  an  order,  because  in  this  war  a  delay 
in  delivery,  which  was  desired  by  the  pozchas- 
or,  could  be  airanged,  is  held  to  bare  been 
rendered  Immaterial  1^  a  findinf  of  the  jury 
that  the  buyer  had  at  no  time  advised  delay  in 
making  the  shipment. 

2.  Trial  «s»344— Verdict  eannot  be  Impeached 
tv  afildavlts  of  Jurors  as  to  how  they  under- 
stood InstruotlOB. 

Various  trial  rnlings  are  luM  not  to  afford 
a  basis  for  reversal. 

3.  Evidoneo  «=>592— PialntHTs  evldeoco  hold 
to  require  allowaneo  to  defendant  for  onder- 
payments  In  aalo  of  wheat 

A  claim  of  the  defendant  for  an  allowance 
OB  .account  of  underpayments  in  shipments  of 
T^eat  having  been  withdrawn  from  the  Jury 
for  want  of  evidence  as  to  the  grades  and 
weights,  it  is  held  that  an  allowance  should 
have  been  made  on  the  basis  of  evidence  on  the 
•abject  supidied  by  the  plaintiff. 

On  Rehearing. 

4.  Order  modified. 

The  former  order  is  modified,  by  providing 
(or  a  new  trial  upon  a  single  issue. 

Appeal  from  District  Court,  Sedgwick 
County. 

Acticm  by  the  Kansas  Milling  Company 
against  John  A.  Edwards  Judgment  for 
plaintiff,  and  defendant  appeals.  Kooand- 
ed,  with  directions  to  modify. 

Ohmpbell  &  Campbell,  of  Wichita,  and  H. 
J.  Hodgson,  of  Eureka,  for  appellant. 

Dale,  Amidon,  Buckland  &  Hart  and 
Olenn  Porter,  aU  of  Wichita,  for  appellee. 

MASON,  J.  The  Kansas  Milling  Company 
sued  John  A.  Edwards  for  his  failure  to  car- 
ry out  a  contract  of  July  15,  1914,  for  the 
delivery  to  It  in  that  month  of  5,000  bushels 
of  wheat,  at  64  cents.  Judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendast 
appeals. 

[1]  1.  The  entering  Into  the  contract  and 
the  nondelivery  of  the  wheat  were  admitted. 
The  defendant  denied  liability,  on  the  ground 
that.  In  the  latter  part  of  the  month  named, 
it  was  agreed  between  the  parties  that  the 
order  should  be  filled  from  wheat  then  in  the 


(1>7  P.) 

Stack,  grown  upoa  certain  land  owned  by 
bim;  that  the  contract  thereby  became  one 
for  the  sale  of  that  particular  wheat ;  and 
that,  through  no  fault  of  his,  this  wheat  was 
destroyed  by  fire  before  the  time  for  delivery 
arrived.  The  court  gave  no  Instructions  re- 
garding the  legal  effect  upon  the  rights  of 
the  parties  where  the  performance  of  a  con- 
tract becomes  Impossible,  and  submitted  no 
Question  to  the  Jury  In  that  connection.  Its 
failure  to  do  so  Is  the  principal  basis  of  the 
defendant's  appeal  On  this  subject  the  de- 
fendant Introduced  evidence  tending  to  prove 
these  facts: 

On  July  28,  1014,  he  wrote  the  plaintiff 
that  he  would  be  unable  to  fiU  the  order 
from  the  source  he  had  Intended,  and  five 
days  later  he  asked  an  extension  through  Au- 
gust and  over  September.  The  defendant 
replied  that  It  was  compelled  to  ask  deliv- 
ery by  August  10,  On  August  5,  6,  or  7  he 
talked  with  the  agent  of  the  company,  and 
told  him  he  oould  fill  the  contract  The 
agent  said  not  to  ship  the  wheat;  that  the 
company  could  not  take  It ;  that  there  was 
an  embargo  on,  war  was  about  to  break  out, 
there  was  financial  havoc  In  Wichita,  wheat 
bad  dropped,  and  there  was  no  market  for 
It  and  the  plaintiff  was  now  willing  to  ex- 
tend the  contract  through  August  or  even 
60  days.  The  defendant  then  said  that  he 
had  5,000  bushels  ready  for  delivery,  and 
could  not  hold  It  as  he  had  no  granary,  and 
would  have  to  deliver  It  or  dispose  of  It; 
that  he  had  some  unthreshed  wheat  on  his 
Snake  Oreek  ranch  which  he  could  deliver 
when  It  was  threshed.  The  agent  said  the 
company  would  take  5,000  bushels  of  that 
wheat — to  let  It  stay  In  the  stadi — that  It 
could  not  take  It  then,  and  that,  the  wheat 
maricet  was  way  down  and  payment  of 
wheat  drafts  was  being  refused.  The  de- 
fendant agreed  to  keep  5,000  bushels  of  the 
Snake  Creek  ranch  wheat  In  stack  for  the 
plaintiff — keep  It  and  thresh  It  when  It  was 
wanted,  provided  it  would  not  cost  Jhim  any- 
thing to  do  it— provided  the  plaintiff  would 
take  care  of  It  and  look  after  him.  The 
agent  agreed  to  this  proposal,  saying  that 
the  company  would  make  good  whatever  ex- 
tra expense  or  trouble  to  the  defendant  was 
thereby  occasioned.  It  was  by  reason  of 
this  arrangement  that  the  defendant  did  not 
make  delivery  before  August  10  of  the  5,000 
bushels  contracted  for.  The  fire  referred  to 
took  place  In  late  August  or  early  Septem- 
ber, some  14,000  or  16,000  bushels  being  de- 
stroyed. 

It  Is  a  familiar  rule  that  performance  of 
a  contract  for  the  sale  of  a  particular  ar- 
ticle— as,  for  Instance,  the  crop  from  a  spec- 
ified tract — is  excused  by  the  accidental  de- 
struction thereof.  35  Cyc.  246;  6  R.  C.  L. 
1005 ;  23  R.  C.  L.  1431 :  note,  L.  R.  A.  1916F, 
1020.    The  contract  here  sued  upon  was  not 
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of  that  diaracter  at  Its  Inceptlmi,  nor  is  It 
clear  that  It  became  such  by  subsequent 
agreemoit  of  the  parties,  assuming  that  the 
defendant's  Tersion  of  the  later  negotiations 
la  correct  Upon  that  assumption,  tbe  plaln- 
tifT  waa  not  seeking  to  buy  6,000  bushels  of 
the  wheat  from  tbe  Snake  Greek  ranch ;  the 
defendant  might  have  filled  the  order  with 
any  wheat  he  was  able  to  procure.  The  ar- 
rahgement  was  entered  into  to  meet  tbei 
practical  dlBlculties  of  the  situation.  The 
defendant  was  ready  to  make  Immediate  de- 
livery of  other  wheat,  but  the  plaintiff  was 
not  able  then  to  receive  it  Tbe  defendant 
could  not  store  or  otherwise  hold  the  wheat 
be  was  then  ready  to  delivo',  but  could' bold 
the  wheat  he  had  In  stack,  and  fill  the  order 
from  this  after  It  was  threshed.  So,  for 
the  accommodation  of  the  plaintiff,  It  was 
agreed  that  there  should  be  a  delay  in  the 
shipment;  and  as  this  could  only  be  ac- 
complished by  the  use  of  the  unthreshed 
wheat,  that  should  be  held  for  the  purpose, 
the  plaintiff  indemnifying  the  defendant 
against  any  resulting  expense  or  trouble. 
Whether  or  not  these  circumstances  would 
bring  the  case  within  the  rule  relating  to 
contracts  for  the  sale  of  spedflc  articles, 
there  is  room  for  a  plausible  contention  that 
the  defendant  ought  not  to  be  held  liable  for 
the  nondelivery  of  this  wheat  as  the  result 
of  an  accidental  fire,  because  delivery  would 
have  been  made  from  other  wheat  if  tbe 
plaintiff  had  been  ready  to  accept  it. 

The  necessity  of  determining  the  rigbts 
of  tbe  parties  under  these  conditions  is,  in 
ova  judgment,  dispensed  with  by  the  action 
of  the  Jury.  The  whole  defense  is  based 
np«m  the  theory  of  a  delay  in  delivery  hav- 
ing been  arranged  for  the  benefit  of  the 
plaintiff.  At  Oie  request  of  the  defendant, 
this  question,  among  others,  was  submitted 
to  the  Jury,  a  negative  answer  being  re- 
turned: 

"Bid  plaintiff  at  any  time  advise  defendant 
to  hold  back  and  not  make  shipment  of  any 
of  the  wheat  nnder  the  5,000-bnsheI  contract 
of  July  15,  1914?" 

The  answer  to  this  explicit  question  could 
not  have  been  affected  by  the  omission  of 
the  court  to  give  an  instruction  relating  to 
the  effect  of  the  fire,  and  it  necessarily  nega- 
tives the  claim  of  the  defendant,  by  decid- 
ing tha't  no  delay  in  shipment  was  made  for 
tbe  accommodation  of  the  plaintiff.  The  de- 
fense rests  directly  upon  the  theory  that  the 
defendant  was  ready  and  willing  to  deliver, 
and,  because  of  tbe  inability  of  tbe  plaintiff 
to  accept  delivery,  a  delay  was  arranged  for 
Its  accommodation  by  the  agreement  to  fill 
the  order  from  the  unthreshed  wheat.  Only 
on  the  hypothesis  of  the  plaintiff  having  re- 
quested a  delay  could  it  be  reasonably  con- 
tended that  the  contract  became  one  for  the 
sale  of  a  specific  article — ^wheat  from  a  par- 
ticular tract    The  finding  of  the  Jury  was 


therefore  fatal  to  tbe  establishment  of  tbe 
defense  relied  upon. 

The  Jury  were  instructed  that  the  plaintiff 
could  not  recover  if  it  bad  released  tbe  de- 
fendant from  furnishing  the  wheat  at  any 
time  when  the  defendant  was  ready,  willing, 
and  able  to  comply  with  the  terms  of  tbe 
contract  The  evidence  in  behalf  of  tbe  de- 
fendant was  that,  early  in  August  be  had 
notified  the  plaintiff  that  he  was  ready  to 
fill  the  contract — to  ship  the  wheat — and 
had  t>een  told  not  to  do  so  because  the  plain- 
tiff could  not  take  it  Such  a  transaction 
would  have  amounted,  for  the  time  being,  to 
a  release  of  the  defendant  from  his  obliga- 
tion, and  the  general  verdict  necessarily  im- 
plied a  finding  that  It  had  not  taken  place. 

2.  The  judgment  was  based  upon  the  mar- 
ket price  of  wheat  on  October  1,  1914.  The 
defendant  complains  of  this,  on  the  ground 
that,  at  later  dates,  the  plaintiff  wrote  him 
letters  asking  a  settlement,  which  used  lan- 
guage indicating  an  assumption  of  the  deal 
still  being  open ;  that  a  finding  of  the  plain- 
titTs  having  bought  in  the  wheat  on  that 
day  was  not  warranted ;  and  that  the  evi- 
dence of  the  market  price  of  wheat  on  Oc- 
tober 1  did  not  apply  spedflcally  to  the  place 
of  shipment — Englewood.  ^niere  was  evi- 
dence, in  substance,  that  on  October  1  the 
plaintiff  bought  5,000  more  bushels  of  wheat 
than  it  would  otherwise  have  done,  because 
of  the  nonreceipt  of  that  amount  on  this 
contract;  that  some  time  after  that  tbe  de- 
fendant asked  that  tbe  market  price  an  ttiat 
day,  wbich  was  92.3,  be  used  in  settling  this 
deal.  Whether  the  subsequent  letters  indi- 
cating a  willingness  to  accept  wheat  in  set- 
I  tlement  were  sufficient  to  counteract  tbe  ef- 
fect of  what  had  already  been  done  was  a 
'  fair  question  for  the  jury.  The  particular 
question,  in  reply  to  which  the  market  price 
of  wheat  on  October  1  was  stated,  did  not 
specify  Englewood,  but  inasmuch  as  the 
question  immediately  preceding  it  was 
whether  the  witness  was  familiar  with  the 
market  value  of  wheat  "at  Galveston  des- 
tination weights  and  destination  grades,  f. 
o.  b.  Englewood,  Kan.,  in  1914,"  there  was 
no  difllculty  In  inferring  that  tbe  price  giv- 
en had  relation  to  sbipmoits  from  that 
point 

The  Jury  returned  a  negative  answer  to 
this  queslicm   submitted  by  the  defendant: 

"Did  the  plaintiff  admit  to  the  defendant  in 
Janaary,  1916,  that  there  was  only  8,850  bosh- 
els  of  wheat  remaining  due  it  on  the  6,000- 
bushel  contract  of  July  15th,  1914r' 

Complaint  la  made  that  this  finding  is 
ag:ainst  the  undisputed  evidence,  because  a 
letter  was  produced,  written  by  the  defend- 
ant on  December  S,  1914,  containing  the 
language: 

"Tbe  amoont  of  wbeat  remaining  due  on  the 
old  contract,  after  the  overages  from  the  othea 
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contracts  are  fignred  in,  ia  aronnd  8,850  baah- 
els  as  these  statements  will  show  jou." 

It  will  be  observed  that  the  qnestlon  spe- 
cifically related  to  January,  while  the  let- 
ter was  written  In  Decembw. 

Complaint  la  made  of  the  refusal  of  in- 
■tmctlona  asked  concerning  the  authority 
of  a  person  whose  agency  for  the  mllllhg 
company  was  alleged  by  the  defendant  and 
denied  by  the  plaintiff.  Inasmuch  as  the 
Jury  specifically  found  that  he  was  the  plain- 
tiff's agent,  the  omission  was  Immaterial. 

[2]  An  attempt  was  made  by  the  defend- 
ant to  impeach  the  verdict  by  the  afBdavit 
of  a  Juror  as  to  how  an  instruction  had  been 
understood  by  the  Jury.  This,  of  course, 
was  ineffectual.  Perry  t.  Bailey,  12  Kan. 
S39,  545;   29  Oyc.  884, 

[3]  3.  As  already  indicated,  the  defendant 
interposed  two  set-offs  arising  upon  other 
contracts.  One  of  them  was  allowed,  and 
the  allowance  has  become  final.  The  other 
was'  withdrawn  by  the  trial  court  from  the 
Jury,  and  the  defendant  appeals  from  its 
disallowance.  The  defendant  pleaded  that 
upon  five  carloads  of  wheat  he  had  been 
paid  $226.37  less  than  the  actual  weights 
entitled  him  to.  He  undertook  to  prove  the 
wights  by  his  own  testimony,  from  Icnowl- 
edge  derived  from  the  original  scale  tickets, 
which  had  been  turned  over  to  the  plaintiff. 
An  objection  to  his  testimony  was  sustained, 
and  for  want  of  evidence  on  this  point  he 
was  denied  recovery  on  this  cause  of  action. 
Inasmuch  as  the  abstract  discloses  no  show- 
ing under  oath  as  to  what  his  testimony 
would  have  been,  the  ruling  excluding  It  can- 
not be  reviewed.  Gen.  Stat.  1915,  i  7209. 
However,  the  plaintiff's  cashier,  while  tes- 
tifying in  its  behalf.  Identified  a  memoran- 
dum showing  the  grades  and  weights,  which 
was  admitted  in  evidence  without  objection 
as  a  part  of  his  cross-examination,  on  the 
basis  of  which  the  defendant  appeared  to 
have  been  underpaid  by  $146.58.  The  plain- 
tiff suggests  that  the  court  properly  held 
that  destination  weights  controlled,  whUe 
the  memorandum  was  of  weights  at  'the 
point  of  shipment,  and  therefore  Irrelevant 
The  court,  however.  Instructed  the  Jury  that 
nothing  could  be  allowed  the  defendant  on 
this  claim,  because  he  had  wholly  failed  to 
Show  the  grades  and  weights  of  the  wheat 
at  the  point  of  shipment.  Moreover,  in  the 
absence  of  other  evidence,  there  would  be  no 
presumption  of  a  loss  or  deterioration  in 
transit  (Mountain  City  MiU  Oo.  v.  link  Mill- 
ing Co.,  92  Mo.  App.  474),  and  furthermore, 
the  figures  on  the  plaintiff's  memorandum 
apipear  to  relate  to  destination  weights  and 
grades.  Inasmuch  as  the  only  evidence  on 
the  point  in  controversy  came  from  the 
Idaintlff,  the  defendant  should  have  been  al- 
lowed the  amount  thereby  shown  to  be  due 
Um— $146.58  and  interest. 


The  cause  is  remanded,  with  directions  to 
modify  the  Judgment  by  deducting  ths 
amount  indicated. 

All  the  Justices  concurring; 

On  Rehearing. 

[4]  The  principal  controversy  in  this  case 
was  whether  the  defendant  had  been  releas- 
ed from  the  performance  of  a  contract  to 
sell  the  plaintiff  5,000  bushels  of  wheat  at 
64  cents.  This  issue  was  decided  against 
the  defendant,  and  a  Judgment  was  render- 
ed accordingly,  which  was  affirmed  by  this 
court  on  appeal.  The  amount  allowed  the 
plaintiff  on  this  account  was  $1,415  and  in- 
terest, from  which  was  deducted  in  the  trial 
court  $331.88  and  interest,  because  of  a  bal- 
ance due  upon  another  contract.  This  court, 
on  Jhe  appeal,  directed  a  further  dedixrtlon 
of  $i46  58.  On  a  similar  claim,  Milling  Co. 
V.  Edwards,  108  Kan.  616,  197  Pac.  1113,  on 
a  motion  for  a  rehearing,  the  def«idant 
ui^ed  that,  by  the  plaintiff's  own  admis- 
sion, he  was  entitled  to  a  further  offset  be- 
cause of  shipments  he  had  made  upon  other 
contracts  In  excess  of  the  amotmt  he  was  re- 
quired to  deliver,  the  market  price  being  in 
excess  of  that  agreed  upon.  A  rehearing  was 
granted  upon  this  question,  which  ia  now  to 
be  determined. 

The  defendant  asserts  that  where,  on  a 
sale  of  wheat,  the  seller  delivers  more  than 
the  round  number  of  bushels  specified  by 
his  contract,  the  custom  is  for  the  excess  to 
be  either  settled  for  at  the  market  price  or 
applied  upon  any  other  open  contract  be- 
tween the  parties ;  that  upon  contracts  with 
the  plaintiff  other  than  the  one  for  5,000 
bushels  at  64  cents,  the  defendant  had  made 
net  overshipments  of  at  least  1,150  bushels; 
and  that  the  plaintiff,  before  bringing  his 
action,  had  acknowledged  that  fact,  and  ap- 
plied the  surplus  upon  the  contract  sued  up- 
on. The  defendant's  answer,  however,  made 
no  reference  to  a  dalm  of  that  character. 
It  did  allege  that,  upon  another  contract,  he 
had  shipped  646  bushds  more  than  was  re- 
quired of  him;  but  this  was  for  the  pur- 
I>08e  of  showing  that  he  had  not  been  paid 
for  the  full  amount  shipped.  It  also  includ- 
ed a  general  denial,  which  be  now  suggests 
was  sufiteient  to  put  in  issue  the  quantity  of 
wheat  that  remained  due  under  the  contract 
sued  on.  The  defendant's  contention  that  his 
liability  upon  the  64-cent  contract  should  be 
reduced  by  his  surplus  or  overage  on  the 
others  was  first  distinctly  brought  to  the 
attention  of  the  trial  court  by  a  request  to 
submit  that  issue  to  the  Jury.  The  refusal 
of  such  an  instruction  would  seem  to  be 
Justified,  upon  the  ground  that  the  Issue  had 
not  been  presented  by  the  pleadings.  How- 
ever, the  evidence  had  developed  these  facts: 
On  July  25,  1914,  the  defendant,  in  a  letter 
to  the  plaintiff,  suggested  that  he  might  be 
helped  out  on  the  64-cent  contract  by  hla 
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BhlDment  on  another  contract  haviiig  over- 
nm  a  small  amount;  and  on  December  3, 
1014,  tbe  plaintiff  wrote  to  Mm  In  these 
words,  those  of  especial  Importance  In  this 
connection  being  here  Italicized: 

"Aa  per  our  letter  and  statement  of  recent 
date,  you  will  see  that  all  returns  are  in  on 
cars  shipped  to  export,  and  we  have  the  figures 
complete,  which  show  a  balance  In  money, 
account  of  overdrafts,  to  the  amount  of  four 
hundred  sixty  odd  dollars,  and  the  amount  of 
wheat  remaining  due  on  the  old  contract  [the 
one  sued  upon],  after  the  average*  from  the 
other  oontraatt  are  finured  in,  ia  around  3,850 
iutheh  as  these  statements  will  show  you.  Also 
please  let  us  know  just  aa  near  as  you  can 
when  you  will  ship  the  remaining  amount  of 
wheat,  as  we  wish  to  know  just  what  to  expect 
from  you." 

WUle  tills  letter  is  not  condusive  of  the 
merit  of  the  defendant's  claim  in  this  re- 
spect, it  tends  so  strongly  in  that  direction. 
In  the  absence  of  anything  to  explain  away 
its  apparent  force,  that  to  deny  him  a  hear- 
ing before  the  Jury  upon  the  matter,  after 
It  had  been  developed  by  the  evidence,  be- 
cause of  his  failure  to  plead  it,  might  be  to 
apply  the  general  rule  with  too  great  rigor. 
It  may  doubtless  be  assiuned  that  the  re- 
fusal to  submit  the  Issue  was  not  based  ex- 
pressly upon  the-  state  of  the  pleadings,  or  an 
amendment  would  have  been  offered.  We 
conclude  that  the  probability  of  the  final  re- 
sult being  in  accordance  with  substantial 
justice  win  be  promoted  by  providing  for  a 
trial  of  the  overage  issue. 

The  order  heretofore  made  will  therefore 
be  modified  by  this  addition:  A  new  trial  is 
allowed  upon  the  sole  issue  whether  the  de- 
fendant is  entitled  to  a  credit,  not  to  ex- 
ceed 1,160  bushels,  up<ni  the  amount  of 
wheat  he  contracted  to  furnish  at  64  cents, 
by  reason  of  a  net  surplus  shipped  on  other 
contracts,  the  final  judgment  to  be  made  to 
conform  to  the  result  of  such  trial. 

AU  the  Justices  concurring. 


(109  Kan.  M) 
DUNN  V.  MADDEN  et  al.     (No.  23025.)* 

(Supreme  C^urt  of  Ekansas.    May  7,  1921.) 

(ByXlabuM  ly  the  Court.) 

I.  Appeal  and  error  «=» 1 002— Evidence  held 
to  sustain  finding  that  defendants  agreed  to 
pay  fixed  sum   to   plaintiff  for  finding  pur- 
chaser of  oil  and  gas  royalty. 
Following  the  rule  that   upon   appeal  the 
Supreme   Court  cannot  weigh   conflicting  ■eri- 
dence   nor   determine  upon   the   credibility   of 
witnesses,  it  is  held  that  the   finding   of  the 
jury  to  t^e  effect  that  defendants  agreed  to 
pay  plaintiff  a  fixed  sum  if  she  procured  a  pur- 
chaser for  an  oil  and  gas  royalty,  supported  as 
it  was  by  substantial  evidence,  though  contra- 


dicted by  mnA  evidence  given  in  behalf  of  the 
defendants.  Is  eonelusive  upon  this  court. 

2.  Partnership  «s>55— Evideice  ssstalnlag 
findings  that  prladpals  were  partoan  >■  coa- 
traot  with  broker. 

It  is  further  held  that  there  la  sofleient 
evidence  to  support  the  finding  of  the.  jury  that 
defendants  were  partners  in  the  oil  and  gas 
transaction  and  in  the  contract  with  plaintiff. 

3.  Admissibility  ef  •videnca  and  sufllole«^  of 
Instruction. 

Errors  assigned  on  rulings  in  the  admission 
of  testimony  and  in  the  giving  and  refusal  of 
instructions  examined,  and  held  not  to  be  of 
sufficient  merit  to  warrant  a  reversal 

4.  Trial  «=>359(l)— Spsclal  fl^idlngs  should  ba 
oonstruad  to  uphold  the  general  verdlet  If 
possible. 

Where  special  findings  will  admit  of  an  in- 
terpretation which  will  harmonize  them  with 
and  nphold  the  general  verdict,  that  interpre- 
tation should  be  given. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Jessie  D.  Dunn  against  John 
Madden  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    AfiSrmed. 

KoB  Harris,  V.  Harris,  John  Madden,  and 
O.  E.  Cooper,  all  of  Wichita,  for  appellants. 

Campbell  &  Campbell,  o<  Wichita,  for  ap- 
pellee. 


JOHNSTON,  C.  J.  Jeigrie  Dunn  recovered 
a  judgment  against  John  Madden  and  C.  E. 
Cooper,  as  commission  for  finding  a  iHircbas- 
er  for  a  royalty  Interest  in  oil  and  gas  pro- 
duction from  a  certain  tract  of  land,  and 
defendants  appeal. 

It  appears  that  C.  Ew  Cooper  had  procured 
a  10-day  option  on  the  royalty  from  the 
owner  at  a  price  of  $25,000,  and  desired  to 
sell  it  at  an  advanced  price^  and  $40,000  was 
named  as  his  selling  price.  It'  was  alleged 
that  he  proposed  to  the  plaintiff,  who  was 
acting  as  stenographer  in  tbe  office  of  the 
defendants,  that  if  she  could  find  a  purchaser 
for  the  royalty  he  would  pay  her  $1,000.  She 
suggested  that  A.  J.  BeUport,  with  whom  she 
was  acquainted,  was  a  dealer  in  oil  properties, 
and  that  she  might  be  able  to  Induce  him  to 
buy  it.  Cooper  dictated  a  letter  to  Belliwrt, 
describing  the  property,  present  production, 
and  the  prospects  for  still  larger  production, 
and  stated  that  his  asking  price  was  $40,000, 
which  the  plaintiff  signed  and  sent  to  BeU- 
port She  wrote  another  letter  to  BeUport 
urging  him  to  buy  the  royalty,  and  stated  that 
she  had  been  promised  a  commisBion  If  she 
found  a  purchaser  for  It.  In  response  to 
these  letters,  BeUport  came  to  Wichita,  and, 
after  negotiatioas,  he  purchased  the  royalty 
for  $30,500.  Afterwards  a  controversy  arose 
between  the  parties  as  to  the  llabiUty  of  the 
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defendants  toe  tke  oommlHBlon,  and  Iioioe 
fbia  action  was  brongbt 

[1]  The  ttialn  contention  of  defendants  la 
tbat  the  evidence  is  InsnfBdent  to  uphold  the 
findings  and  verdict  of  the  joiy.  That  there 
were  negotiations  between  the  plaintiff  and 
Ciooper  as  to  the  part  she  was  to  talce  in  in- 
ducing Bellport  to  purchase  the  royalty  is 
not  disputed,  but  they  disagree  as  to  the 
terms  of  the  arrangement  made  and  the  com- 
pensatlon  to  be  paid.  Plaintiff's  testimony 
was,  in  effect,  that  Cooper  promised  her  $1,- 
000  if  she  would  Induce  Bellport  to  buy 
the  royalty.  Cooper's  testimony  was  to  the 
effect  that,  if  she  procured  Bellport  to  buy 
the  property  at  a  price  of  $40,000,  he  would 
nuike  her  a  present  of  $1,000;  and  In  this  he 
was  supported  by  the  testimony  of  John 
Madden,  Jr.,  who  stated  that  be  was  present 
and  heard  the  conversation  between  the  par^ 
ties.  There  were  some  drcumstances  in  the 
case  confirmatory  of  the  testimony  of  the 
plaintiff.  Whether  she  was  to  have  the  stip- 
ulated commission  for  procuring  Bellport  to 
buy  the  property,  or  to  be  i>ald  upon  the 
condition  of  a  sale  at  the  asking  price  of 
$40^000,  was  an  Important  fact,  but  only  a 
question  of  fact  upon  which  the  testimony 
was  in  direct  conflict  It  was  a  question  for 
the  trlsra  of  the  facts. 

Some  inconsistencies  and  improbabilities  in 
the  testimony  of  the  witnesses  for  plaintiff 
are  pointed  out,  but,  after  all,  the  result  de- 
pended upon  whether  the  iury  and  trial 
court  gave  credit  to  Ote  witnesses  of  the 
plaintiff  or  to  those  of  the  defendants.  The 
rale  consistently  followed  In  this  court  for 
more  than  a  half  century  is  that  this  court, 
on  appeal,  cannot  weigh  conflicting  evidence, 
nor  pass  upon  the  credibility  of  witnesses. 
That  is  the  function  of  the  jury,  who  are  in 
a  better  attitude  than  this  court  to  determine 
these  questions.  We  cannot  set  aside  the 
finding  of  a  jury  based  on  conflicting  testi- 
mony because  of  the  greater  number  of  wit- 
nesses who  gave  adverse  testimony,  nor  be- 
cause the  evidence  in  record  form  may  seem 
to  OS  to  prei>onderate  against  the  finding.  If 
'  the  Jury  are  unable  to  reconcile  the  evidence, 
tbey  must  then  accept  that  which  they  deem 
to  be  worthy  of  belief,  and  reject  the  balance. 
It  cannot  be  said  that  there  was  no  evi- 
dence to  sustain  the  theory  of  the  plaintiff, 
nor  that  it  is  not  sustained  by  substantial 
evidence,  and  hence  the  finding  of  the  jury  is 
conclusive  upon  this  court. 

[2]  Another  point  of  contention  is  that 
tliere  was  no  evidence  to  uphold  the  finding 
that  the  defendant  Madden  was  liable  as  a 
partner  in  the  oil  transaction.  He  insists 
that  he  had  no  other  interest  or  pert  in  the 
transaction  than  to  advise  Cooper,  in  whose 
name  the  option  was  held,  as  to  the  form  of 
the  contract  and  the  legal  questions  involved 
in  the  transaction.  Testimony  to  this  effect 
given.    On  the  other  band,  there  was 


testimOBy  tending  to  riiow  that  he  was 
Jointly  Interested  with  Cooper,  and  also  of 
admissions  made  by  both  Madden  and  Cooper 
that  the  former  had  a  partne'rship  interest 
in  the  deal.  There  was  evidence,  too,  that  he 
took  a  part  in  the  negotiations  beyond  that 
of  glvlnis  legal  advice  as  to  the  sale  of  the 
royalty,  and,  further,  that  he  shared  in  the 
profits  of  Ihe  sale.  It  may  be  said  that  tes- 
timony was  given  to  the  effect  that  the  $2,- 
400  paid  to  liim  from  the  proceeds  of  the  sale 
was  payment  of  a  debt  of  gratitude  owed  to 
htm  by  Oooper,  and  was  not  paid  as  a  share 
of  the  profits  of  the  transaction.  The  fact 
that  defendants  were  partners  in  the  practice 
of  law  does  not,  of  course,  tend  to  show  that 
they  were  partners  in  the  oil  transaction,  as 
defendants  contend ;  but  the  court  was  care- 
ful to  instruct  the  jury  that,  before  they 
could  find  that  Madden  was  liable  to  the 
plaintiff,  it  must  be  shown  by  a  preponder- 
ance of  th6  evidence  that  they  were  partners 
in  this  particular  oil  deal.  On  the  evidence 
in  the  record,  it  must  be  held  that  it  is  suffi- 
cient to  warrant  a  finding  of  a  partnership 
liability  of  Madden. 

[3]  We  find  nothing  substantial  in  the  ob- 
jections to  rulings  on  the  admission  of  evi- 
dence. Nor  do  we  find  anything  substantial 
in  the  errors  assigned  on  the  giving  and  re- 
fusal of  instructions.  The  instructions  of 
the  court  fairly  submitted  the  Issues  in  the 
case  to  the  jury. 

Complaint  Is  made  of  an  answer  to  the 
Jury  to  the  following  special  question: 

"What  senrice,  if  any,  did  the  plaintiff  per- 
form  to  bring  about  or  induce  the  sale  of  the 
oil  royalty  outside  of  the  mere  writing  of  said 
letter?" 

The  answer  first  returned  was:  "Sale  made 
through  her  efforts."  The  court  required  the 
jury  to  make  a  more  complete  answer  as  to 
the  services  rendered,  and  their  answer  as 
finally  returned  was:  "Sale  made  through 
her  efforts.  None."  The  meaning  of  the 
finding  is  reasonably  clear,  and  is  that  the 
only  service  performed  or  effort '  made  by 
plaintiff  to  induce  the  sale  was  the  writing 
of  the  letter.  This  letter,  it  appears,  was 
sufficient  to  bring  a  purchaser  to  the  defend- 
ants, and  under  the  theory  upheld  by  the  jury 
as  to  the  employment  of  the  plaintiff  was 
sufficient  to  earn  the  promised  commission. 

It  Is  contended  that  the  findings  relating 
to  the  partnership  liability  of  Madden  are 
insufficient.  The  following  questions  were 
asked  and  answers  given: 

"Q.  Was  the  sale  of  the  ofl  royalty  by  Mr. 
Cooper  on  his  own  account,  and  not  a  partner- 
ship transaction?    A.  No. 

"Q.  Did  Mr.  Madden  ever  employ  the  plain- 
tiff to  sell  said  oil  royalty  to  Mr.  Heliport? 
A    Xes. 

"Q.  Did  Mr.  Madden  ever  know  of  the  claim 
of  plaintiff  for  compensation  until  long  after 
royalty  waa  sold?    A.  Yes. 
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"Q.  Did  plaintiff  evet  ten  Ifr.  Madden  that 
lie  owed  her  any  sum  whatcTer  for  serrices 
rendered  in  the  sale  of  royaltj?    A.    Tea. 

"Q.  Did  Madden  directly  or  indirectly  have 
anything  to  do  with  the  sale  of  aaid  rojnalty  to 
Mr.  Heliport?     A.  Yes. 

"Q.  If  yon  answer  the  forecoinc  in  the  af- 
flrmatiTe,  state  wherein  he  had  anything  to  do 
with  said  sale.  A.  In  partnership  bosiness, 
yea;  directly  interested  by  approving  of  the 
contract" 

One  of  the  contoitlons  la  that  these  find- 
ings are  without  eapport  In  the  evidence^  bnt, 
aa  already  indicated,  this  contention  cannot 
be  sostalned. 

ParUcnlar  comi^alnt  Is  made  of  the  last 
ot  the  findings,  and  It  la  argned  that,  as 
made,  It  snpports  the  theory  of  Madden  that 
he  only  acted  as  an  attorney  for  Cooper  In 
approving  the  form  of  the  contract.  The 
answer  is  not  as  definite  as  It  should  have 
been  made,  but  It  Is  manifest  that  the  Jury 
did  not  intend  to  find  that  the  only  oon- 
nectloa  Madden  had  with  the  sale  was  the 
giving  of  legal  advice  to  Cooper  or  the  exam- 
ination and  aiq;>roval  of  the  form  of  the 
contract  T*e  Jury,  In  effect,  find  that  his 
action  was  taken  as  a  partner,  and  that  he 
approved  and  agreed  to  the  terms  and  con- 
dltlcms  of  the  sale. 

[4]  It  has  beoi  oftm  decided  that.  If  spe- 
cial findings  will  fairly  admit  of  an  interpre- 
tation which  will  harmonize  them  with  and 
sustain  the  general  verdict,  that  Interpreta- 
tion should  be  given.  The  findings  are  to  be 
Interpreted  In  the  light  of  the  evldmce,  and, 
there  being  testimony  to  support  the  finding 
as  Interpreted,  It  Is  held  that  no  error  was 
committed  In  refusing  to  set  It  aside. 

Finding  no  prejudicial  error  in  the  proceed- 
ings, the  Judgment  is  affirmed. 

All  the  Justices  concurring. 

(109  Kan.  66)  =»=^ 

LARIMORE  V.   PARKER    (PARKER,   later- 
lilaadar).    (No.  22972.) 

(Supreme  (3onrt  of  Kansas.    May  7,  192L) 

(Byttabv*  hv  the  Court.) 

I.  Attachmeat  $=9324— Sheriff  may  amend  re- 
tarn  after  expiration  of  term  of  olHoe. 
A  sheriff,  under  an  order  of  the  court  may 
amend  his  return  on  an  order  of  attachment 
after  his  term  of  office  haa  expired. 

Z  Attachment  <3=»308(4)  —  Evldenoe  held  to 
sastain  finding  tliat  property  belonged  to  de- 
feadant. 
The  finding  of  the  court  that  the  attached 

property  belonged  to  the  attachment  defendant 

was  supported  by  evidence. 

3.  Appeal  and  error  «=»I5I(6)— Jadgment  de- 
fendaat  cannot  appeal  from  part  of  Jadg- 
nent  not  rendered  against  bim. 

A  judgment  defendant  cannot  appeal  from 
that  part  of  a  Judgment  not  rendered  against 
kim,  even  if  that  part  la  erroneous. 


Appeal  from  District  Ooort,  Cheyenne 
(bounty. 

Action  by  3.  P.  Larlmore  against  Thomas 
ParlEor,  wherein  Nellie  Parker  interpleads. 
Judgment  for  plaintiff,  and  defendant  and 
Interpleader  appeal.    Affirmed. 

J.  L.  Finley,  of  St.  Francis,  for  appellant 
B.  B.  Kite,  of  St  Francis,  for  appellee. 

MABSHAUi,  J.  This  is  the  second  time 
that  this  case  has  been  In  this  court  Larl- 
more V.  Parker,  101  Kan.  729,  168  Pac.  850. 
When  the  action  was  here  before,  the  trial 
court  was  directed  to  permit  an  amendment 
of  a  sheriff's  return  on  an  order  of  attadir 
ment  to  show  the  value  and  descrlptloa  of 
the  property  attached.  After  the  cause  was 
returned  to  the  district  court,  that  amend- 
ment was  made  by  the  sheriff  who  executed 
the  writ,  but  whose  term  of  office  had  expired 
at  the  time  the  amendment  was  made.  The 
defendant  then  filed  a  motion  to  suppress 
and  to  strike  from  the  record  and  files  the 
order  of  attachment  and  the  return  thereon 
for  a  number  of  reasons,  the  basis  for  all 
which  was  that  there  had  been  no  levy  or 
return  of  the  order.  In  the  forma  <q>inlon 
It  was  stated  that — 

"The  sheriff  was  about  to  seise  some  personal 
property,  bnt  refrained  from  doing  so  on  ac- 
count of  the  giving  of  a  I>ond  signed  by  Bmest 
Pettit  and  C.  H.  Richardson."  101  Kan.  729. 
188  Pac.  869. 

That  bond  vras  set  out  In  101  Kan.  731, 
168  Pac.  860,  and  provided  that— 

The    "property,    or   its   appraised   value   in' 
money,  shall  be  forthcoming  to  answer  the  judg- 
ment of  said  court  In  said  action." 

Nellie  Parker,  by  leave  of  court,  filed  an 
Interplea,  In  which  she  dalmed  to  be  the 
onvner  of  the  property,  and  to  have  been  In 
the  possession  thereof  at  the  time  the  attadi- 
ment  was  levied  and  the  bond  given.  Judg- 
ment was  rendered  In  favor  of  the  plalntitf, 
and  against  the  defendant  and  the  intv- 
ideader,  who  appeaL 

[1]  1.  The  first  question  argued  by  the  ap- 
pellants Is  that — 

"The  court  erred  in  permitting  or  ordering 
the  ez-sheriff  to  attadi  an  amendment  to  lua 
return." 

Amendments  of  officer^  returns  on  writs 
have  been  frequently  permitted.  In  Kirk- 
wood  V.  Reedy,  10  Kan.  463,  the  court  said : 

"Where  a  defendant  has  been  regularly  serv- 
ed by  summons,  and  there  is  a  defect  in  the 
return  of  the  officer  respecting  the  service,  the 
defect  may  at  any  time,  even  long  after  judg- 
ment, in  furtherance  of  justice,  be  cured  by 
amendment  so  as  to  make  the  return  conform 
to  the  facts."    S]d. 

See,  also,  Bank  v.  Sewing  Society,  28  Kan. 
423 ;  WUklns  v.  Tourtdlott,  28  Kan.  826,  8S4; 
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Manufacturing  Co.  t.  Bo^le,  46  Kan.  202, 
206,  26  Pac.  408 ;  Lipscomb  v.  Bank,  66  Kan. 
243,  24S,  71  Pac.  683. 

These  cases  do  not  show  that  the  term  of 
the  officer  who  made  the  amendments  had 
expired  at  the  time  they  were  made.  In  Al- 
ford  V.  Hoag,  8  Kan.  App.  141,  64  Pac.  1106, 
it  was  held  that  a  sheriff  coald  amend  his  re- 
tain to  a  sommons  after  his  term  of  office 
had  expired,  and  in  Bapp  ▼.  Kyle,  26  ECan. 
89,  this  court  said: 

"Where  amendment  at  a  AetUFa  return  is 
proper,  it  is  not  error  to  permit  the  amendment 
to  be  made  by  the  ofBcer  who  actually  served 
the  process,  and  tliis  notwithstanding  he  was 
only  a  deputy,  and  no  longer  in  office."  SyL 
par.  1. 

See,  ahK>.  6  O.  J.  26& 

[2]  2.  What  appears  to  be  the  principal 
oom^alnt  of  the  appellants  Is  tttat  the  prop- 
erty belonged  to  the  Interpleader,  not  to  the 
defendant,  and  therefore  was  not  subject  to 
attachment  or  sale  for  the  payment  of  the 
debts  of  the  defendant  On  this  question  of 
ownership,  affidavits  and  oral  evidence  were 
introduced.  Different  omcluslons  might  rea- 
BonaUy  have  been  drawn  from  the  affidavits 
submitted.  The  oral  evidence  has  not  been 
abstracted,  and  is  not  before  the  court  The 
reason  givoi  for  not  abstracting  that  evi- 
dence is  that  the  stenographer's  notes  have 
been  lost  and  the  evidence  has  not  been  tran- 
scribed. The  statute  provides  that  under 
sadi  drcumstances  the  trial  court  may — 

"by  order,  provide  for  a  statement  of  the  evi- 
dence and  proceedings  in  the  case  to  be  made 
and  filed  in  inch  manner  as  such  court  or  judge 
may  direct;  and  such  statement  when  made, 
approved,  and  signed  by  such  jndge,  shall  be- 
come a  part  of  the  record  of  the  case."  Oen. 
St  iOiO,  i  7486  (Code  Civ.  Froc.  {  682). 

That  was  not  done  for  two  reasons :  First 
that  the  erldoice  submitted  by  affidavit  was 
(XMiflicttng;  and  second,  that  as  the  oral 
erldemoe  turn  not  been  preserved  nor  abstract- 


ed, this  court  cannot  say  that  the  trial  court 
reached  an  erroneous  conclusion  as  to  the 
ornmershlp  of  the  property. 

[3]  3.  The  Judgment  ordered  that — 

"The  defendant  and  his  bonndmen  on  the  re- 
delivery bond  in  attachment  heretofore  given 
to  the  sheriff  and  filed  in  this  court  providing 
for  a  redelivery  of  the  property  attached,  or 
its  value,  to  the  sheriff,  within  10  days  from 
the  rendition  of  this  Judgment  deliver  to  the 
sheriff  of  this  county  for  sale  the  attached  prop- 
erty for  which  the  undertaking  was  given,  or 
pay  such  sum  of  money  as  may  be  due  upon 
the  undertaking,  not  in  excess  of  $437.60,  or 
as  much  thereof  as  may  be  necessary  to  answer 
the  judgment  of  the  plaintiff  heretofore  render- 
ed, with  interest  and  the  costs  of  tliis  action." 

The  appellants  say  that  it  was  error  to 
render  Judgment  against  the  bondsmen,  fbr 
the  reason  that  they  did  not  have  any  notice 
of  the  rendition  of  any  Judgment  against 
them.  If  the  Judgment  Is  void  as  to  them, 
they  can  have  it  set  aside  on  moticm;  If  It 
Is  not  void,  but  entmeous.  It  must  stand  un- 
less they  appeal  from  It  That  they  have 
not  done.  The  appellants  cannot  appeal  for 
the  bcmdsmen  nor  complain  of  error  In  ren- 
dering Judgment  against  them.  Craft  t. 
Bent  8  Kan.  828;  Da  Lee  v.  Bladcbnm,  11 
Kan.  190;  Payne  v.  National  Banl^  16  Kan. 
147,  14a 

Another  matter  Is  presented,  but  not  urged, 
and  that  is  that  the  court  should  have  strudc 
certain  property  out  of  the  amended  return. 
The  appellants  say  that  the  court  practically 
eliminated  all  the  items  of  whlcb  complaint  is 
made,  and  that  perhaps  "not  much  injury 
was  d<xie."  The  court  eliminated  all  exempt 
property,  and  Included  all  other  property 
named  in  the  sheriff's  amended  return,  all  <kC 
which  was  held  by  the  defoidant  and  sold  by 
him  on  the  day  the  attachment  was  levied. 

No  error  has  been  made  to  appear  for 
which  the  Judgment  should  be  reversed,  and 
it  is  affirmed. 

All  the  Justices  concurringi 
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